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The  Boboaixville  v.  The  James  C.  Stevexsox.  [Pair.  Co. 


Phiv.  Co.] 


JUDICIAL  COMMITTEE  O T THE 
PHIVY  COUNCIL. 

Rejiortod  bjr  J.  P.  Asftvail,  Esq.,  Barri«t4r*t-Luw. 

April  23  and  24. 

(Present : The  Right  Hons.  Sir  James  W.  Colvile, 
Sir  R.  Phillimohe,  Sir  Montague  E.  Smith, 
Sir  R.  P.  Collier.) 

The  Bougainville  v.  Tub  James  C.  Stevenson. 
Collision  — Sailing  ship  — Steamer  — Duty  of — 
Lights — Regulations  for  preventing  Collisions  at 
Sea , Articles  15  and  16. 

When  a steamer  sights  a sailing  vessel  in  the  night 
time  at  a distance  of  three  miles,  but,  moing  to 
the  fact  that  the  sailing  vessel's  lights  are  not 
visible,  cannot  ascertain  the  course  of  the  sailing 
vessel,  it  is  the  duty  of  the  steamer  to  slacken 
speed  and  wait  to  ascertain  that  course  before 
adopting  any  decided  manoeuvre  for  the  purpose 
of  avoiding  the  sailing  vessel.  If  the  steamer 
immediately  on  sighting  the  sailing  vessel  adopts 
such  a manoeuvre,  as  by  porting,  and  a collision 
ensue  without  fault  on  the  part  of  the  sailing 
vessel,  the  steamer  is  alone  to  olamc. 

These  were  cross  appeals  from  an  interlocutory 
decree  or  sentence  of  tho  Vice-Admiralty  Court 
of  Gibraltar,  in  a consolidated  cause  of  damage 
brought  by  and  on  behalf  of  the  master  and  the 
owner  of  the  British  steamship  James  C.  Stevenson 
against  the  French  barque  Bougainville  and  her 
freight,  for  the  recovery  of  damages  in  respect  of 
losses  sustained  by  tho  owner,  by  reason  of  a col- 
lision between  the  two  vessels;  and  by  and  on 
behalf  of  the  master  and  the  owners  of  the  barque 
Bougainville,  against  the  steamship  James  C. 
Stevenson  and  her  freight,  to  recover  damages  in 
respect  of  the  same  collision. 

The  collision  occurred  between  11  and  12  on 
the  night  of  29th  March  1872  in  the  Straits  of 
Gibraltar. 

The  case  on  the  part  of  tho  James  C.  Stevenson 
was  that  she  was  proceeding  under  steam,  steering 
about  due  W.,  with  her  masthead  and  side  lights 
exhibited  and  burning  brightly,  and  with  a fresh 
wind  blowing  from  tho  southward,  when  a vessel 
under  sail,  which  proved  to  be  the  Bougainville, 
was  seen  ahead  at  the  distance  of  ubout  three 
miles.  The  Bougainville  was  apparently  approach- 
ing in  an  opposite  direction,  but  no  light  could 
then  be  seen  on  her.  The  helm  of  the  James  C. 
Vol.  n.,  N.S. 


Stevenson  was  ported  in  order  to  keep  her  out  of 
the  way  of  the  Bougainville,  and  the  Bougainville 
still  ap|>earing  to  be  standing  towards  the  James  C. 
Stevenson,  the  helm  of  the  James  G.  Stevenson  was 
put  hard  a-port,  and  the  green  light  of  tho  Bou- 
gainville was  then  for  the  first,  time  seen.  The 
engines  of  the  Bougainville  were  stopped,  but  a 
collision  occurred,  the  stem  of  the  Bougain- 
ville striking  the  James  C . Stevenson  on  the  port 
bow. 

The  main  grounds  of  blame  charged  by  the 
owner  of  the  James  C.  Stevnison  against  the  Bou- 
gainville were,  that  the  lights  of  the  latter  were 
not  so  exhibited  and  placed  as  to  bo  visible)  to  the 
James  C.  Stevenson,  and  that  she  (the  Bougainville) 
improperly  deviated  from  her  course  under  a star- 
board helm. 

The  case  on  bchnlf  of  the  Bougainville  was  that 
she  was  passing  through  the  Straits  of  Gibraltar 
on  a voyage  from  Coromandel  coast  to  Marseilles 
on  the  night  of  the  29th  March  1872,  with  a crew 
of  sixteen  hands  all  told.  At  about.  11*35  p.ra. 
of  the  said  29th  March,  the  wind  being  west  and 
by  south,  and  the  weather  squally  and  obscure 
at  times,  the  Bougainville  was  proceeding  through 
the  Straits,  steering  her  proper  course,  east  by 
north  by  compass,  with  her  regulation  lights 
properly  placed  and  brightly  burning,  when 
the  masthead  light  of  a steamer  was  reported 
about  two  points  on  her  starboard  bow,  and 
appearing  to  be  about  three  miles  distant. 
The  baraue  proceeded  on  her  course,  and  shortly 
afterwards  the  red  lights  of  the  steamer  became 
visible,  and  she  came  on  at.  right  anglqs  to  her 
original  course  and  immediately  across  the  bows 
of  the  barque  by  first  porting  and  afterwards  hard 
porting  her  helm,  and  a collision  thereby  be- 
coming inevitable;  the  helm  of  the  barque  was  put 
hard  a-stnrboard  to  deaden  the  force  of  tho  col- 
lision, which  immediately  took  place  with  tre- 
mendous force,  the  iron  stem  and  part  of  the  bow 
of  the  barque  striking  tho  port-bow  of  the  steamer 
in  a slanting  direction,  from  aft  to  forward,  about 
eleven  feet  abaft  the  stem. 

On  the  part  of  the  owners  of  the  Bougainville, 
it  was  submitted  that  tho  evidence  showed  that 
her  lights  were,  before  and  at  the  time  of  the  col- 
lision, properly  placed  and  brightly  burning,  in 
accordance  with  the  maritime  regulations  in  re- 
gard to  the  lights  directed  to  be  carried  by  sailing 
vessels,  and  that  her  duty  was  to  keep  her  course, 
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which  she  did,  until  she  put  her  helm  hard-a- 
Btnr board  to  ease  tbo  blow  of  tho  collision,  and 
that  the  duty  of  the  steamer  was  to  have  kept 
clear  of  her,  which,  although  she  might  easily 
havo  done,  Bhe  failed  to  do. 

The  learned  judge  of  tho  Vice- Admiralty  Court 
held  both  vessels  to  blame;  the  Bougainville , 
because  her  lights  did  not  give  a uniform  and  un- 
broken light  over  an  arc  of  the  horizon  of  ten 
points  from  the  stern  to  two  points  abaft  the 
beam  as  required  by  Articles  3 and  5 of  the 
Regulations  for  preventing  Collisions  at  Sea, 
which  contributed  to  tho  collision ; and  because 
she  neglected  to  keep  her  course ; the  James  C. 
Stevenson,  because  she  did  not  make  uso  of  tho 
means  in  her  power  for  keeping  out  of  the  way  of 
the  Bougainville,  which  means  were  sufficient  and 
would  have  accomplished  that  object,  and  would 
have  been  resorted  to  by  a man  of  ordinary  nau- 
tical experience  and  prudence,  as  ho  was  bound  on 
ascertaining  the  Bougainville  to  be  a sailing  ship 
to  have  slackened  speed  or  stopped,  or  taken  other 
means  to  keep  out  of  the  way,  and  the  neglect  to 
do  so  was  a breach  of  Articles  15  and  16  of  the 
Regulations. 

From  this  decree  the  owners  of  both  vessels 
appealed ; tho  owners  of  the  James  C.  Stevenson 
on  tho  ground  that  she  had  by  porting  her  helm 
done  all  that  was  necessary  to  keep  out  of  the  way 
of  the  Bougainville  wichir  Article  15;  that  she 
was  not  bound  to  stop  and  reverse,  and  that  if  she 
took  any  erroneous  measure,  it  was  owing  to  the 
want  of  lights  on  board  the  Bougainville ; — the 
owners  of  the  Bougainville,  on  the  ground  that  the 
evidence  show-d  that  her  lights  were  pronerly 
placed,  and  that  she  kept  her  course  after  sighting 
the  steamer  until  immediately  before  the  colli- 
sion. 

Tho  facts  and  arguments  are  fully  set  out  in  the 
judgment  of  the  Judicial  Committee. 

Milicard,  Q.C.  and  Clarkson  for  the  owners  of 
the  James  C.  Stevenson. 

Tho  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
Dr.  Tristram  for  tho  owners  of  the  Bougainville. 

April  24. — The  judgment  of  the  court  was  de- 
livered by  Sir  R.  Philumore. — This  is  an  appeal 
from  the  decision  of  the  judge  of  the  Vice-Admiral  ty 
Court  at  Gibraltar  in  a case  of  collision  between  a 
steamer  and  a sailing  vessel.  Tho  collision  took 
place  in  the  Straits  of  Gibraltar,  according  to  the 
best  conclusion  their  Lordships  can  come  to  from 
the  evidence,  somewhere  about  8$  miles  east  of 
Tarifa.  The  nature  of  the  damage  was  this  : Tho 
sailing  vessel  ran  into  the  steamer  at  right  angles 
10  feet  abaft  the  stem.  The  consequences  of  the 
collision  were  very  serious  to  both  vessels,  both 
being  obliged  to  put  into  Gibraltar  on  account  of 
the  damage  they  received.  The  learned  judge  of 
the  court  below  found,  upon  the  evidence,  that 
both  the  vessels  were  to  blame,  and  he  made  tho 
usual  decree.  From  that  decree  appeals  have  been 
prosecuted  to  the  Judicial  Committee  of  the  Privy 
Council  by  both  parties. 

It  will  be  convenient  before  stating  the  conclu- 
sions at  which  their  Lordships  havo  arrivod,  to 
notice  in  the  first  instance  the  case  of  the  steamer 
who  appeared  as  tho  first  plaintiff  hore,  and  also  in 
the  court  below.  She  was  called  the  James  C.  Steven - 
son.  She  was  a screw  steamer  of  1226  tons,  and  250 
horse-power,  and  was  sailing  from  Calcutta  with  a 
general  cargo  for  London.  She  passed  through 
the  Suez  Canal  and  arrived  at  the  entrance  of  tlie 


Straits  of  Gibraltar  on  the  night,  of  the  29th  March. 
She  says,  that  at  forty  minutes  past  eleven  on 
that  night,  being  eight  miles  from  Tarifa  light, 
which  boro  W.  by  N.,  and  steering  W.,  and  the 
wind,  which  was  soually,  being  W.  inclining  to  S., 
the  night  being  clear  but  cloudy  (it  is  not  im- 
material to  observe  this),  and  proceeding  at  the 
rate  of  knots  an  hour ; while  bo  proceeding  a 
sail  was  reported  right  ahead,  distant  about  throe 
miles,  apparently  coming  end  on ; but  she  says  no 
lights  were  visible.  Tho  course  which  she  pur- 
sued was  immediately  to  port,  and  she  appears 
from  the  evidence  to  have  hard-a-ported  almost 
directly  afterwards,  by  which  she  fell,  before  the 
collision  took  place,  seven  points  off  from  her 
original  course.  It  is  important  to  observe  hero 
that  there  is  no  dispute  at  all  that  those  on  board 
the  steamer  were  perfectly  aware  that  the  vessel 
right  ahead  of  them  was  a sailing  ship,  and  as  the 
learned  judge  of  the  court  below  remarked,  they 
must  have  known  perfectly  well  that  she  was 
coming  directly  through  the  Straits  with  the  wind 
directly  aft.  It  is  also  important  to  observe  that 
the  captain  of  the  steamer  entirely  misappre- 
hended the  existing  regulation  with  respect  to  his 
duty  in  Bach  circumstances.  He  says  in  his  evi- 
dence, “ I think  that  it  was  the  duty  of  the  other 
vessel,  although  a sailing  vessel  and  myself  a 
steamer,  to  have  ported  her  helm,  because  she  was 
running  free,  and  it  is  the  rule  of  the  road;  and  I 
Bay  that,  although  we  were  meetiug  each  other 
stem  on.  It  would  bo  quite  different  if  Bho  had 
been  close  hauled.”  It  is  hardly  necessary  to  state 
that  this  opinion  of  the  captain  of  the  steamer  is 
directly  at  variance  with  the  existing  regulation 
of  Article  15,  viz.,  that  if  two  ships,  one  of  which 
is  a sailing  ship  and  the  other  a steamship,  are 
proceeding  in  such  directions  as  to  involve  risk  of 
collision,  the  steamship  shall  keep  out  of  the  way 
of  the  sailing  ship.  The  steamer  ascribes  this 
collision  to  two  circumstances;  first,  to  the  in- 
visibity  (if  I may  use  such  an  expression)  of  the 
lights  on  board  the  sailing  vessel — it  not  being 
disputed  that  she  carried  lights— their  invisibility 
resulting  from  their  improper  position;  and  al«*o 
to  the  sailing  vessel  having  Btarooarded  instead  of 
keeping  her  course.  That  is  tho  case,  stated 
briefly,  on  behalf  of  the  steamer. 

Tho  case  on  behalf  of  the  sailing  vessel  may  bo 
also  stated  in  a few  words.  She  was  a French  iron 
barque  of  very  largo  tonnngo,  and  was  coming  from 
the  Cape  of  Good  Hope  to  Marseilles.  She  says  that 
on  this  night,  when  she  was  due  south  of  Europa 
Light,  ana  midway  between  it  and  Ceuta  Light, 
she  saw  tho  white  light  of  a steamer,  which 
proved  to  be  the  James  C.  Stevenson , two  points 
on  the  starboard  bow,  and  distant  about  three 
miles.  Both  vessels  agree  in  putting  tho  distance 
at  which  they  were  mutually  discerned  at  about 
three  miles.  She  says  the  wind  was  W.S.W.,  one 
point  on  the  starboard  quarter,  and  her  head  was 
E.  by  N.  Then  she  gives  an  account  of  her  Bails. 
She  says  she  had  her  courses,  fore  and  maintop- 
sails,  maintop-gallant  sails,  and  two  jibs  set,  tho 
starboard  clew  of  the  mainsail  being  hauled  up. 
She  gives  the  same  account  of  the  night  that  tho 
other  vessol  does.  She  says  that  the  white  light 
of  the  James  C.  Stevmtaon  was  discovered  at  11*35, 
and  that  she  was  supposed  to  be  steering  west ; 
that  shortly  afterwards  tho  red  light  of  the  James 
C.  Stevenson  was  observed,  that  her  course  was 
not  discovered  by  those  on  board  the  sailing  vessel 
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until  the  steamer  was  seen  at  about  300  yards 
distant.  Then  she  says  that  the  Bougainville  had 
hitherto  been  kept  on  her  course  supposing  that 
the  steamer  would  keep  oat  of  her  way,  bat  upon 
the  hull  of  the  James  C.  Stevenson  being  ais- 
covered,  and  it  being  fonnd  that  she  was  coming 
on  at  right  angles  towards  the  bows  of  the  Boa- 
gainville,  and  it  being  then  evident  that  a collision 
was  inevitable,  the  helm  of  the  Bougainville,  was 
put  hard  to  starboard,  but  the  Bougainville  only  fell 
off  one  point  before  the  collision.  Now  sho  on  her 
part  ascribes  the  collision  to  these  three  circum- 
stances,  that  is  by  her  pleading  and  by  the  argu- 
ment of  her  counsel.  She  says  that  the  collision 
was  caused  by  the  rash  and  improper  conduct  of 
the  steamer  in  not  waitiug  to  ascertain  what 
course  the  sailing  vessel  was  taking;  she  says 
that  the  steamer  ought  at  all  events  to  have  re- 
versed her  engines,  which  would  have  been  one 
mode  of  preventing  the  collision ; and  lastly,  the 
ship  says  that  if  the  steamer  did  not  choose  to 
wait,  she  ought  in  tho  first  instance  to  have  star- 
boarded instead  of  ported. 

In  considering  this  case,  it  will,  I think,  be 
convenient  to  assume  in  the  first  instance  that 
the  lights  were  not  visible.  On  that  assump- 
tion what,  according  to  the  15th  Article,  was 
the  clear  duty  of  the  steamer?  It  was  to  get 
out  of  the  way  of  the  sailing  vessel.  What 
getting  out  of  the  way  is  must  depend,  of 
course,  on  tho  circumstances  of  each  particular 
case.  It  may  be  by  porting,  it  may  be  by  star- 
boarding, it  may  be  by  stopping.  But  according  to 
her  own  version  of  the  story,  the  steamer  was 
aware  that  tho  sailing  vessel  was  coming  directly 
through  the  Straits  with  the  wind  directly  aft, 
but  she  says  that  owing  to  tho  absence  of  her 
lights  she  nad  no  indication  of  what  course  the 
sailing  vessel  was  pursuing.  That  vessel  was 
going  at  the  rate  or  or  9 knots  an  hour,  aud 
their  joint  speed  must  have  been  something  like 
17  or  18  knots.  Being,  as  she  says,  in  uncertainty 
as  to  the  course  the  sailing  vessel  was  steering,  it 
was  surely  not  the  part  of  a prudent  master  imme- 
diately to  take  the  active  and  decided  stepof  porting, 
at  the  rate  which  she  was  then  going,  of  between 
eight  and  nine  knots  an  hour,  which  would  carry 
her  to  the  opposite  coast  across  tho  bows  of  the 
ship.  If  she  was  in  doubt  as  to  the  course  of  the 
vessel  approaching  her,  as  she  says,  stem  on,  or  a 
little  upon  her  starboard  bow,  ana  us  the  evidence 
in  their  Lordships'  opinion  seems  to  prove  rathor 
more  than  that,  between  one  and  two  points  on 
her  starboard  bow,  surely  it  was  tho  part  of  a 
prudent  master  to  have  waited  until  he  could 
ascertain  which  courso  tho  sailing  vessel  was  pur- 
suing. The  16th  Article  seems  to  be  precise  upon 
this  point.  “ Every  steamship  when  approaching 
another  ship  so  as  to  involve  risk  of  collision,  shall 
slacken  her  speed.”  There  is  no  reason  why  sho 
should  conceive  that  the  ship  waB  going  to  tho 
Moorish  side  of  the  Strait,  although  somo  sug- 
gestions were  made  to  that  effect.  In  their  Lord- 
ships'  opinion,  therefore,  the  judge  came  to  a per- 
fectly sound  conclusion  upon  this  part  of  the  case, 
that  is  in  holding  that  upon  tho  steamer’s  own 
statement,  upon  the  assumption  that  the  lights 
were  not  visible  owing  to  their  improper  position, 
nevertheless,  she  sinned  against  the  rules  of  navi- 
gation laid  down  for  preventing  these  unfortunate 
collisions  by  not  slackening  her  speed,  or  waitiug, 
or  taking  any  of  those  precautions  which  would 


have  enabled  her  before  sho  took  the  decided  step 
of  porting  to  ascertain  on  what  side  tho  sailing 
vessel  was  going.  It  is  not  necessary,  in  their 
Lordships*  opinion,  therefore,  to  inquire  whether 
it  would  have  been  a prudent  course  on  her  part, 
if  sho  elected  not  to  wait,  to  have  starboarded 
instead  of  porting,  by  which  manoeuvre  she  cut  in 
betwoen  tho  ship  and  tho  lee  shore  at  tho  rate  of 
seven  knots  an  hour.  Their  Lordships  think  that 
tho  finding  of  the  learned  judge  on  this  part  was 
perfectly  correct,  and  will  advise  her  Majesty  that 
it  be  affirmed. 

There  then  remains  the  other  part  of  tho 
case,  upon  which  the  greater  part  of  the  argu- 
ment has  been  addressed  to  their  Lordships, 
namely,  as  to  whether,  in  the  circumstances  of 
this  case,  it  must  not  bo  holdcn  that  tho  conduct 
of  the  sailing  ship  contributed  to  this  collision  ? 
First,  as  to  tue  contribution  to  tho  collision,  which 
is  said  to  have  been  made  by  the  absence  of  the 
proper  lights,  that  is  to  say,  by  the  lights  not 
Doing  placed  in  a position  in  which  they  were 
visible.  The  law  does  not  require  any  particular 
place  at  which  the  lights  should  be  affixed ; though 
no  doubt  it  does  require  that  they  should  be  so 
placed  as  to  be  properly  visible  within  tho  scope  of 
the  regulations  upon  that  point ; but  no  particular 
place  is  pointed  out.  The  evidence  in  this  case 
establishes  these  points  with  regard  to  the  lights, 
first,  that  they  were  carried,  and  secondly,  that 
they  were  proper  lights,  properly  screened;  and 
their  Lordships  incline  to  the  opinion  that  it  also 
is  proved  that  they  were  carried  in  the  place  in 
which  they  are  usually  carried  by  French  vessels. 
There  has  been  considerable  discussion  upon  tho 
evidence  as  to  whether  the  testimony  of  the  master 
of  the  ship  be  credible  with  regard  to  tho  cutting 
or  arching  of  the  foresail,  which,  according  to  his 
evidence,  to  which  he  was  not  cross-examined, 
and  according  to  the  evidence  of  another  witness, 
was  expressly  done  for  tho  purpose  of  rendering 
these  lights  visible.  The  vessel  was  a very  large 
ship,  and  she  had  come  all  the  way  from  Calcutta, 
and  the  presumption  is  in  favour  of  her  statement 
as  to  the  lights.  It  may  here  be  observed  that  if 
the  allegation  were  correct  on  the  part  of  tho 
Bteamer,  that  the  sailing  ship  had  contravened 
tho  rule  of  navigation  in  not  keeping  her  course, 
but  in  starboarding,  it  is  quite  clear  that  that 
position  is  fatal  to  the  other  contention  that  her 
green  light  was  not  visible,  because,  if  the  sailing 
vessel  hail  starboarded  earlier  than  sho  said  sho 
did,  unquestionably,  by  that  manoeuvre,  she  mast 
havo  shown  her  green  light,  which  it  is  proved 
was  carried,  and  which  it  is  proved  was  of  proper 
quality.  Sho  must  havo  shown  her  green  light  to 
the  approaching  steamer,  and  have  given  her  that 
information  of  which  she  complains  that  she  was 
deprived.  The  learned  judge  of  tho  court  below 
seems,  upon  tho  whole,  to  havo  come  to  tho  con- 
clusion that  there  was  a deficit  probatio,  upon  this 
articular  and  material  point,  that  it  was  incum- 
ent  upon  the  sailing  vessel  to  have  proved  by 
more  conclusive  evidence  than  she  adduced,  that 
these  lights  so  placed  in  the  stern  of  the  vessel 
wero  visible  by  too  circumstance  that  the  foresail 
was  cut  or  arched  in  the  manner  described.  The 
learned  judgo  seems  to  have  como  to  the  con- 
clusion that  there  was  not  sufficient  evidence  to 
warrant  him  in  thinking  that  this  point  was 
established,  and  therefore  to  have  decided  on  that 
ground  principally  that  the  ship  contributed  to 
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this  collision.  Their  Lordships  do  not  think  it 
necessary  to  express  any  opinion  as  to  the  con- 
clusion at  which  they  might  have  arrived  if  this 
particular  matter  had  come  before  them  as  a 
court  of  first  instance,  whether  they  would  or 
would  not  have  been  satisfied  with  the  evidence 
which  was  produced  on  behalf  of  the  sailing  vessel 
to  the  effect  already  stated,  becauso  their  Lord- 
ships  are  clearly  of  opinion,  after  consulting  with 
their  nautical  assessors,  and  after  a review  of  the 
whole  circumstances  of  this  case,  that  the  sailing 
vessel  coming  through  the  strait  with  the  wind, 
as  described,  was  perfectly  and  clearly  seen  at  a 
distance  of  three  miles  as  stated  by  the  steamer, 
but  at  all  events  between  two  and  three  miles ; 
that  upon  tho  assumption  that  the  lights  were  not 
visible,  it  was  still  the  duty  of  tho  steamer  not  to 
take  that  decided  course  which  she  did  take,  in 
perfect  ignorance,  according  to  her  own  statement, 
as  to  which  way  the  sailing  vessel  was  proceed- 
ing; that  it  was  very  imprudent,  rash,  and  care- 
less navigation,  and  was  the  real  cause  of  this 
collision;  and  even  assuming  that  the  lights  were 
placed  in  a wrong  position,  and  therefore  were  not 
visible,  their  Lordships  are  of  opinion,  upon  the 
particular  circumstances  of  this  case,  that  it  would 
not  be  right  to  come  to  the  conclusion,  that  the 
invisibility  of  those  lights  oonld,  in  any  legal 
Bensc  of  the  term,  and  according  to  the  judgments 
upon  the  question  of  contribution  to  negligence, 
properly  be  said  to  have  contributed  to  this  col- 
lision. 

Their  Lordships  have  not  failed  to  consider 
tho  point  which  was  urged  on  behalf  of  the 
steamer,  that  the  starboarding  of  the  sailing 
vessel  might  have  contributed  to  this  collision. 
Their  Lordships  are  clearly  of  opinion  npon  the 
evidence  that  the  starboarding  was  done  at  so  late 
a period  as  to  take  it  completely  out  of  the  cate- 
gory of  any  contribution  to  tho  collision ; indeed 
if  tne  starboarding  had  been  at  an  earlier  period 
it  is  fatal  to  the  contention  of  the  steamer,  that 
she  was  not  apprised  by  seeing  the  green  light 
of  the  course  which  the  other  vessel  was  pur- 
suing; because  the  dilemma  is  obvious:  if  the 
starboarding  took  place  at  an  earlier  period,  then 
the  green  Tight,  which  is  proved  to  have  been 
there,  must  have  been  seen ; if  the  starboarding 
took  place,  as  we  are  inclined  to  suppose,  at  a 
later  period,  then  there  was  no  contribution  to 
the  collision  by  that  manoeuvre  at  that  late 
period  in  the  history  of  the  case. 

Their  Lordships  will  therefore  humbly  advise  her 
Majesty  that  the  decree  of  the  judge  of  the  Vice- 
Admiralty  Court  should  be  varied  so  as  to  pro- 
nounce that  the  steamer  is  alono  to  blame  for  this 
collision.  We  think  that  the  costs  must  follow 
this  decision,  and  that  tho  sailing  vessel  will  be 
entitled  to  her  costs  both  here  and  in  the  court 
below. 

Decree  varied  accordingly. 

Solicitor  for  the  owners  of  tho  James  C . Steven - 
eon,  Thomag  Cooper. 

Solicitors  for  tho  owners  of  the  Bougainville , 
Cole,  Cole,  and  Jackeon. 


Friday,  April  25,  1873. 

(Present:  The  Right  Hone.  Sir  J.  W.  Colvilb, 
Sir  Barnes  Peac  ock,  Sir  Montague  Smith,  and 
Sir  Robert  Collier.) 

The  Ada  ; The  Sappho. 

Collision—  Crossing  vessels— Taking  pilot — Special 
circumstances — Regulations  for  preventing  Col- 
lisions at  Sea — Arts.  14,  16,  and  19. 

Tiro  vessels  bearing  doten  at  the  game  time  from 
different  directions  upon  a well-known  pilot 
station  to  take  pilots  on  board  are  to  be  treated  as 
crossing  vessels  within  the  meaning  of  Art.  14 
of  the  Begulations  for  preventing  Collisions  at 
Sea,  if  their  courses,  if  continued,  would  intersect ; 
and  the.  fact  of  their  seeking  pilots  at  the  same 
place  is  not  such  a special  circumstance  within 
the  meaning  of  Art  19  as  will  take  them  out  of 
the  operation  of  the  rule  requiring  that  the  ship 
which  has  the  other  on  her  own  starboard  hand 
shall  keep  out  of  the  way  of  the  other. 

Where  a vessel  is  approaching  a pilot  station  to  take 
a pilot,  and  has,  as  regards  another  vessel  doing 
the  same  thing,  the  right  to  keep  her  course,  she 
has  a right  to  keep  sufficient  headway  on  her  to 
give  her  steerage  way,  so  as  to  get  on  her  proper 
course  after  taking  a pilot,  and  is  not  bound 
within  Art.  16  to  stop  and  reverse.  The  other 
vessel  is  bound  to  stop  and  let  her  take  her 
^Tof,  or  to  take  none  other  means  of  avoiding 

This  was  an  appeal  from  a decree  of  tho  High 
Court  of  Admiralty  in  cross  causes  of  collision, 
instituted  by  the  owners  of  the  steamship  Sappho 
against  the  steamship  Ada,  and  by  the  owners  of 
the  Ada  against  the  Sappho.  Tho  place  of  collision 
was  the  mouth  of  the  Humber ; both  vessels  were 
bound  for  Hull,  the  Ada  coming  from  the  south- 
east, and  the  Sappho  from  the  north-east,  and  both 
were  approaching  a pilot  cutter  lying  at  anchor  to 
pick  up  a pilot.  The  learned  judge  of  tho  High 
Court  of  Admiralty  held  that  the  vessels  were  to 
be  treated  as  crossing  vessels,  nnder  Art.  14  of  tho 
Regulations  for  preventing  Collisions  at  Sea,  and 
that  the  fact  of  approaching  a well-known  pilot 
station  was  not  such  a special  circumstance  as 
took  them  out  of  the  operation  of  the  rule,  and 
that  the  Ada  having  the  Sappho  on  her  own  star- 
board hand,  was  bound  to  keep  out  of  the  way, 
and  that  the  speed  of  the  Sappho  was  not 
improper,  and  pronounced  the  Ada  alone  to  blame. 
Tho  facts  ana  judgment  are  set  out  in  the  re- 
ort  of  the  case  below:  (ante,  vol.  1,  p.  485; 
7 L.  T.  Rep.  N.  S.  718.)  From  this  decree  the 
owners  of  the  Ada  appealed  on  the  ground  that 
the  Ada,  having  a right  to  approach  the  pilot 
cutter  to  take  a pilot,  also  had  a right  to  expect 
that  tho  Sappho  would  be  so  navigated  as  to  avoid 
risk  of  collision  under  the  special  circumstances 
of  the  case. 

Mil  war  (I,  Q.C.  and  TV.  0.  F.  Phillimore , for  the 
appellants. — The  master  of  the  Sappho,  seeing  a 
snip  there  for  the  lawful  purpose  of  taking  on 
board  a pilot,  was  bound  to  allow  that  ship  to 
approach  for  that  purpose,  and  to  take  steps  to 
avoid  her  whilst  getting  a pilot.  If  the  Ada  waa 
stopped  and  lying  to  for  a pilot,  the  vessels  were 
not  crossing  vessels  within  the  meaning  of  Art. 
14  of  the  Regulations  for  preventing  Collisions  at 
Sea.  At  any  rate  such  a Btate  of  things  was  a 
special  circumstance  within  Art.  19,  which  ought 
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to  have  obliged  them  not  to  throw  all  responsibility 
of  avoiding  a collision  upon  the  Ada.  These 
vessels  were  not  on  a course  in  the  sense  of  Art. 
14.  The  way  a ship's  head  is  pointed  at  any  given 
moment  does  not  constitute  her  course ; her 
course  is  the  direction  in  which  she  should  be 
navigated  to  reach  a given  point.  If  this  given 
point  is  known  to  another  vessel,  she  should  act 
upon  that  knowledge.  Both  vessels  were  bound 
up  the  river  to  Hull,  and  each  must,  with  the 
knowledge  of  the  other,  take  a pilot  at  the  one 
place ; for  that  purpose  they  must  bear  down 
upon  one  place  and  stop,  and,  having  got  their 
pilot,  change  their  directions  to  proceed  up  the 
river.  Hence,  neither  could  be  said  to  be  on  a 
course  after  stopping, until  they  went  a-head  to  go 
np  the  river.  The  Ada  was  entitled  to  keep  her 
course  along  the  left  bank  of  the  river,  and  the 
Sappho  in  crossing  over  had  no  right  to  interfere 
with  that  course:  (27m?  Velocity,  L.  Rep.  3 P.  C.  44; 
21  L.  T.  Rep.  m ; 3 Mar.  Law.  Cos.  0.  S.  308). 
If  these  vessels  were  approaching  each  other  so  as 
to  involve  risk  of  collision,  then  it  was  the  duty  of 
the  Sappho  to  have  stopped  and  reversed  at  an 
earlier  period. 

Butt , Q.C.  and  Clark  eon,  for  the  respondents, 
were  not  called  upon. 

The  judgment  of  the  court  was  delivered  by 
•Sir  J.  W.  Colyilb. — Their  Lordships  do  not  think 
it  necessary  to  go  at  any  length  into  the  farts 
of  the  case,  as  they  clearly  appear  upon  the 
judgment  of  the  court  below,  and  the  main  features 
are  not  in  dispute. 

The  first  argument  upon  which  the  appel- 
lants rely  in  order  to  disturb  the  judgment  of 
the  High  Court  of  Admiralty  is  that  it  is 
erroneous  to  treat  these  vessels  as  crossing 
vessels,  as  they  were  not,  when  they  first  sighted 
each  other,  crossing  vessels  so  as  to  involve 
risk  of  collision,  and  consequently  not  within  Art. 
14  of  the  Regulations  for  preventing  Collisions  at 
Sea;  and  that  even  if  they  did  become  crossing 
vessels  it  was  by  the  fault  of  the  Sappho,  which 
had  by  improper  navigation  created  the  state  of 
things.  Upon  that  view,  of  course,  it  would  be 
the  duty  ox  their  Lordships,  provided  they  were 
satisfied  that  it  was  correct,  to  advise  Her  Majesty 
that  the  Sappho  was  solely  to  blame.  The  other 
branch  of  the  argument  was  that  both  vessels  were 
within  the  operation  of  Art.  16  of  the  regulations  ; 
that  they  were  approaching  each  other  so  as  to 
involve  risk  of  collision,  and  that  it  was,  therefore, 
the  duty  of  each  to  slacken  speed,  and,  if  necessary, 
to  stop  and  reverse;  that  the  Sappho  certainly, 
and  perhaps  the  Ada,  had  failed  in  that  duty,  and 
both  were  to  blame.  If  both  failed  in  that  duty, 
and  the  breach  of  that  duty  was  the  causa  of 
the  collision,  then,  of  course,  both  would  be  in 
fault,  and  tho  loss  would  havo  to  be  divided. 

In  dealing  with  these  arguments,  their  Lordships 
think  it  desirable  to  consider  whether  tho  vessels 
were  crossing  vessels  within  the  meaning  of  the 
14th  Article,  and,  consequent  thereon,  if  the 
assumption  which  seems  to  have  been  the  ratio 
decidendi  in  the  court  below  wns  correct.  Their 
Lordships  are  of  opinion  that  it  was  correct.  It 
appears  that  both  vessels,  the  one  coming  from 
the  northward,  the  other  from  the  south  ward,  und 
both  bound  to  Kiugston-upon-llull,  were  under 
the  necessity  of  proceeding  to  the  same  point  where 
the  pilot  vessel  wus  moored.  It  appears  to  their 
Lordships  on  the  evidence  that  when  tiist  sighted 


tho  Ada  had  the  other  vessel  on  her  starboard 
bow,  and  therefore  if  they  were  crossing  vessels, 
it  was  her  duty  to  keep  out  of  the  way  of  the 
Sappho.  Now,  their  Lordships  think  that  they 
were  crossing  vessels  within  the  meaning  of  the 
rule,  because  both  were  of  necessity  directing 
their  courses  to  one  point.  That  point  would  be 
the  point  of  intersection  of  the  two  courses  if 
prolonged.  It  was  not,  as  was  put  in  the  argu- 
ment, a case  in  which  one  vessel  might  hare 
proceeded  up  the  north  side  and  the  other  up  the 
south  side  of  tho  river,  because  there  was  the 
necessity  imposed  upon  each  of  going  to  this  one 
point  in  order  to  procure  a pilot.  It  appears  to 
their  Lordships  that  the  vessels  were  properly 
treated  by  tho  learned  judge  in  the  court  below  as 
falling  within  Art.  14  of  the  reg  ilutions,  and  it 
appears  equally  clear  that  the  learned  judge  was 
nght  in  holding  that  the  Ada  had  failed  in  the 
duty  imposed  upon  her  by  that  role,  and  that 
there  were  no  special  circumstances  taking  her  out 
of  the  operation  of  tho  rule. 

In  dealing  with  the  disputed  question  of  speed, 
the  learned  judge  relied  upon  the  captain  of 
the  pilot  vessel,  who  was  on  board  his  own 
pilot  vessel.  As  regards  tho  speed  of  the  two 
vessels,  it  appears  to  their  Lordships  that  ho 
was  in  the  best  position  to  judge — more  par- 
ticularly with  regard  to  the  Sappho* e spe*d. 
Standing  on  the  deck  of  his  own  vessel  at  anchor, 
and  evidently  having  his  attention  directed  to 
the  movements  of  the  two  vessels,  he  could  best 
judge  of  their  speed,  and  their  Lordships  there- 
fore adopt  without  hesitation  bis  statement  that 
tho  speed  of  tho  Sappho  was  knots  through  the 
water,  and  therefore  about  three  knots  per  hour 
over  the  ground.  It  also  appears  to  their  Lord- 
ships  to  be  made  out  by  that  witness  that  the  Ada 
was  not  motionless  (as  represented  by  some  of  the 
witnesses)  at  the  place  where  she  stopped  expecting 
a pilot,  but  she  had  decided  headway  on  her,  ana 
was  approaching  both  tho  Sappho  and  tho  pilot 
cutter.  The  rate  of  speed  attributed  to  her  was 
nearly  as  great  as  that  of  tho  Sappho , namely,  1$ 
knots  through  the  water,  but  she  was  coming 
across  tho  tide. 

Now,  it  appears  to  their  Lordships  that  upon 
this  state  of  facts  two  questions  arise : first,  was 
the  Sappho  justified  in  getting  so  far  past  the 
pilot  cutter  as  she  certainly  did,  as  shown  by 
the  pluce  where  the  collision  occurred ; and, 
secondly,  was  the  Ada  right  in  advancing  so 
near  to  the  pilot  cutter,  or  in  fuct  in  going  ahead 
at  all  under  the  circumstances  ? As  regards  the 
first  question,  their  Lordships  are  of  opinion,  and 
their  opinion  is  confirmed  by  that  of  their  nautical 
assessors,  that  if  there  had  been  no  question  at  all 
of  another  ship,  which  is  the  fair  way  to  treat  the 
matter,  it  would  have  been  the  ordinary  and 
proper  course  of  navigation  to  keep  such  headway 
as  she  is  represented  to  havo  had  in  order  to 
enable  her  in  getting  a pilot  on  hoard  to  turn  and 
follow  the  proper  course  of  the  river  up  to  Hull; 
that  is,  having  come  as  far  over  as  the  place  where 
the  pilot  cutter  is  represented  to  have  been  moored, 
to  turn  up  towards  the  Spurm  Light,  so  as  to  get 
into  the  proper  course  of  navigation  ; and  that  iu 
fact  both  vessels,  situated  as  they  were,  would  have 
had  to  follow  the  same  course  up  the  river  from 
that  point.  Their  Lordships,  therefore,  cannot  say 
that  the  allegation  is  made  out  that  the  Sapnho 
improperly  threw  herself  into  the  way  of  the  other 
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vessel,  and  in  fact  created  the  risk  of  collision 
which  otherwise  would  not  have  existed.  On  the 
other  hand,  if  the  vessels  were  crossing  vessels,  as 
their  Lordships  think  they  were,  and,  as  their 
Lordships  also  think,  and  the  event  has  shown, 
vessels  crossing  so  as  to  involve  risk  of  collision, 
it  seems  to  their  Lordships  that  it  was  the  duty  of 
the  Ada  to  have  become  absolutely  motionless  at  a 
far  earlier  period  than  that  at  which  she  is  said  by 
some  of  the  witnesses  to  have  stopped,  and  this 
when  it  did,  or  ought  to  have,  become  clear  that 
the  Sappho  was  coming  inside  the  pilot  vessel,  and 
therefore  would  be  the  first  to  take  a pilot,  to  have 
had  the  means  of  reversing  her  engines,  and 
keeping  out  of  the  way.  If  she  could  not  have 
done  that,  and  their  Lordships  can  sec  no  reason 
why  she  could  not,  then  she  ought  to  have  been 
navigated  differently,  and  have  been  kept  out  of 
the  way  by  some  other  means.  No  doubt  both 
vessels  at  the  last  moment,  and  when  too  late,  did 
reverso  their  engines,  but  that  does  not  show,  in 
their  Lordships’  opinion,  any  contributory  ne- 
gligence on  the  part  of  the  Sappho,  if  she  was 
pursuing,  as  their  Lordships  think  she  was,  her 
ordinary  course,  keeping  no  more  headway  on  her 
than  was  necessary  to  give  her  steerage  way 
enough  to  put  her  upon  her  proper  course  of  navi- 
gation. 

Under  the  circumstances  of  the  case  their  Lord- 
ships  must  humbly  advise  Her  Majesty  to  affirm 
the  judgment  under  appeal,  and  dismiss  the  appeal 
with  costs. 

Appeal  d ismissed. 

Proctors  for  the  appellants,  Ihjke  and  Stake*. 

Proctors  for  the  respondent,  Pritchard  and 
Sons,  for  J.  and  T.  W.  Jim r field,  Hull. 


May  2,  3,  and  30, 1873. 

(Present:  The  Right  Hons.  Sir  J.  W.  Colvilk, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  and 
Sir  B.  P.  Collier.) 

Brown  (app.)  v.  Gaudet  (reep.) ; Cargo  ex  Argos  (a). 

Carriage  of  goods — Bill  of  lading — Port — Usual 
place  of  del  t erry — Impossibility  of  performance — 
Landing  goods — “ Goods  to  be  taken  out  ” — Duty 

(a)  The  decision  in  this  case,  and  the  legislation  npon 
which  it  is  founded,  carry  out  a principle  of  maritime  law 
which  seems  to  be  in  full  forco  in  almost  ovary  country 
except  our  own,  vix.,  that  whilst  the  ship  is  bound  to  the 
oargo  for  tho  performance  of  the  contract,  the  cargo  is 
equally  bound  to  tho  ship,  Keforo  tho  recent  Act*  giving 
maritime  jurisdiction  to  the  County  Court*  tho  only 
means  a master  or  shipowner  had  of  enforcing  a lien  npon 
goods  was  to  return  possession  of  them  until  security 
given  to  answer  his  claim.  Now  he  may  proceed  in  rem 
against  the  goods  themselves,  and  so  enforce  his  lien. 
This  assimilates  the  practioe  in  this  oonntry  to  that  of 
the  United  States:  (See  Parsons  on  Shipping,  vol.  1, 
p.  174.  and  notes.)  The  extraordinary  condition  of 
English  law  in  the  question  of  liens  for  freight  and 
expenses  has  already  be**n  noticed  in  a note  to  the  case  of 
Mors-Lc -lilniwh  v.  Ilf /son  (nnte  vol.  i.,  p.  005).  The 
County  Court  is  the  only  oonrt  in  this  country  with  juris- 
diction  to  enforce  such  a lien  by  a proceeding  in  rem. 
Wb  th-  r tho  new  Judicature  Act  will,  by  nniting  all 
jurisdiction  in  one  oonrt,  revive  any  former  powers  which 
wore  exercised  by  the  High  Court  of  Admiralty,  but  pro- 
hibited by  the  common  Jaw  courts,  is  a question  which 
will,  no  doubt,  be  raised  in  due  time.  . A proceeding  in 
being  merely  a form  of  procedure,  it  is  quite  possible 
that  the  High  Court  might  by  its  rules  give  the  remedies 
which  mis  now  only  bo  obtained  through  the  County 
Court. — Ed. 
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of  shipowner  and  merchant — Master's  authority — 
Demurrage — Expenses — Back  freight. 

The  duty  of  a snipe  toner  to  deliver  goods  at  the 
usual  place  of  delivery  of  apart,  to  which  he  has 
contracted  to  carry  under  a bill  of  lading  stipu- 
lafing  only  that  the  goods  shall  be  delivered  at  the 
ort  without  any  particular  part  of  the  port 
sing  named,  is  an  implied  duty  only,  ami  docs  not 
amount  to  an  engagement  to  go  to  the  usual  place 
in  all  events  and  under  all  circumstances.  The  ship - 
owner's  express  contract  is  to  deliver  in  the  port-, 
and  if  it  be  impossible  to  deliver  at  the  usual  place 
of  delivery  by  reason  of  the  prohibition  of  the  port 
authorities , or  other  accidental  cause,  the  contract 
is  not  dissolved,  but  may  be  performed  by  the 
master  being  ready  to  give  delivery  at  some  other 
convenient  part  of  the  port , and  keeping  the  cargo 
in  that  place  for  a reasonable  time  ready  for 
delivery,  and  the  shipowner  will  thereupon  be 
entitled  to  h is  freight. 

A bill  of  lading  by  which  a shipowner  contracts  lo 
deliver  at  a port,  “ the  goods  to  be  taken  out 
within  24  hours  after  arrival  or  pay  demurrage ,” 
does  not  absolutely  require  that  the  shipowner  should 
be  ready,  not  merely  to  deliver,  but  also  to  land  the 
goods  in  the  port,  or  that  the  merchant  should  be 
able,  on  receiving  them,  to  land  them,  but  it  casts 
upon  the  merchant  the  duty  of  taking  the  goods 
out  of,  or,  at  all  events , from  alongside,  the  ship  ; 
h ence,  if  it  should  be  impossible  to  bind  the  goods,  by 
reason  of  a prohibition  of  the  port  authorities, 
the  shipowner  may  still  perform  his  part  of  the 
contract  if  he  be  ready  to  deliver  the.  goods  to  the 
merchant  in  the  port  without  landing  them. 

The  master  of  a ship  being,  in  many  cases  of  accident 
and  emergency,  the  agent  from  necessity  of  the 
owners  of  cargo  where  he  cannot  obtain  instruc- 
tions from  them,  has  not  only  the  power,  but  a 
duty  cast  upon  him,  to  act  in  such  cases  for  the 
safety  of  the  cargo  in  such  manner  as  may  be  best 
under  the  circumstances  in  which  it  may  be 
placed , and  is  entitled  as  a correlative  right  to 
charge  the  owner  of  the  cargo  with  the  expenses  pro- 
perly incurred  in  so  dying.  The  obligation  on  the 
part  of  the  master  to  act  for  the  merchant  does  not 
cease  after  a reasonable  time  for  the  latter  to 
take  delivery  has  elapsed,  and  hence  after  such 
time,  if  it  be  impossible  to  land  and  warehouse 
the  goods,  or  to  have  them  at  their  port  of  desti- 
nation, the  master  may,  in  the  absence  of  all 
advices,  carry  or  forward  them  to  such  place, 
even  back  to  the  port  of  shipment,  as  is  most  con- 
venient to  the  owner , and  charge  him  with  the 
expense  of  so  doing. 

When  goods  carried  under  a bill  of  lading,  by  which 
the  shipowner  is  to  deliver  at  the  port  of  destina- 
tion, and  the  merchant  is  to  take  them  out 
within  24  hours  or  pay  demurrage,  cannot  be 
landed  at,  but  may  be  delivered  within,  that 
jmrt,  the  shipowner  cannot  recover  from  the 
merchant  demurrage  and  expenses  claimed  in 
respect  of  attempts  to  land  the  goods  ot  other 
ports,  before  he  is  ready  to  give  delivery  at  the  port 
of  fast i nation ; but  he  may  recover  expenses 
incurred,  after  he  is  ready  to  give  delivery  at 
that  port,  in  hiring  a vessel  to  store  the  goods,  if 
thereby  the  merchant  is  relieved  from  the  demur- 
rage payable  in  respect  of  the  detention  of  the 
ship. 

This  was  an  appeal  from  a decree  of  the  nigh 

Court  of  Admiralty,  affirming  on  appeal  a decree 

of  tho  City  of  London  Court  (Admiralty  jurisdio 
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tion).  The  suit  was  instituted  in  the  City  of 
London  Court  by  the  following  precipe : — 


We,  Cattarns,  Jehn,  and  Cattarn*,  attorney",  hereby 
institute  a suit  for  freight,  demurrage,  and  expenses  on 
behalf  of  Jules  -aadet,  of  No.  73,  L »wer  East  Smithfiold, 
owner  of  the  steamship  or  vessel  Argot,  against  147 
barrels  of  petroleum  late  shipped  on  board  the  steamship 
Argot  by  W.  Horner,  but  now  lying  at  Plaistow  Wharf, 
Plaistow,  in  the  county  of  Essex,  owner  or  owners 
unknown  in  the  sum  of  2001. ; and  we  consent,  <fco. 

Dated  23th  of  Deo.,  1870. 

To  this  suit  an  appearance  was  entered  on  behalf 
of  Walter  Horner  Brown,  the  owner  of  the  petro- 
leum, and  bail  was  given  in  the  sum  of  £150.  The 
cause  was  hoard  in  the  City  of  London  Court  upon 
the  following 


Statement  of  Agreed  Facts. 


The  plaintiff,  who  trades  under  the  style  of 
Gaudet  Fteres,  was,  in  the  month  of  November, 
1870,  the  owner  of  the  British  steamer  Argos,  and 
of  other  steamers  which  were  frequent  traders 
between  London  and  Havre,  and  other  ports  in 
the  North  of  France. 

The  defendant,  Walter  Horner  Brown,  is  a mer- 
chant in  Billiter  Square,  dealing  in  petroleum, 
oils,  chemicals,  and  other  articles,  trading  as  Walter 
H.  Brown  aud  Co.,  and  on  the  25th  November  he 
received  an  order  from  Messrs.  Tufficrc  and 
Prudhon,  of  Rouen,  for  two  hundred  barrels  of 

Eitroleum,  to  be  delivered  free  on  board,  in 
ondon,  and  to  be  sent  to  Havre  as  soon  as 
possible. 

In  consequence  of  this  the  defendant,  on  the 
same  day,  Bent  his  clerk  to  the  plaintiff’s  London 
brokers  (Messrs.  Rowell  and  Racine),  to  inquire 
the  freight  of  petroleum  from  London  to  Havre, 
and  the  probable  date  of  sailing  of  the  next 
steamer,  and  was  informed  fcho  freight  would  be 
15*.  to^20*.  per  ton,  and  the  steamer  would  sail 
about  the  end  of  the  week.  The  defendant  there- 
upon arranged  to  send  147  barrels  of  petroleum  by 
such  steamer,  and  tho  same  was  shipped  on  board 
the  Argos , on  the  5th  December,  and  the  captain 
gave  the  defendant  the  following  bill  of  lading  : — 


Shipped  in  good  order,  and  well  condi- 
tioned, by  W.  Horner,  in  and  upon  the  good 
steamship  called  the  Argos,  whereof  is  master 
for  the  prerent  voyage,  “ Richardson,"  and 
now  riding  at  anchor  in  the  river,  and  bound 
for  Havre,  147  barrels  of  petroleum. 

The  goods  to  be  takon  out 
within  24  hours  after 
arrival,  or  pay  10L  10s. 

a day  demurrage... 421owts.  Oqrs.  91b. 

Being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like 
good  order,  aud  well-conditioned,  at  the 
aforesaid  port  of  Havre,  the  act  of  God,  the 
Queen’s  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas, 
river»,  machinery,  boilers,  steam  and  steam 
navigation,  of  whatever  nature  or  kind 
soo ver,  excepted,  unto  order  or  to  their 
assigns,  on  paying  freight  for  tho  said 
goods  at  the  rate  of  205.  and  15  per  cent, 
primage  per  ton  gross,  with  primage  and 
average  accustomed.  In  witness  whereof 
the  master  or  purser  of  the  said  ship  hath 
affirmed  to  two  bills  of  lading  all  of  this  tenor 
and  date,  the  one  of  which  bill-4  being 
accomplished  the  others  to  stand  void. 

Dated  in  London,  30th  November,  1870. 
Weight  and  contents  unknown.  Not 
accountable  for  leakage. 

W.  J.  Richardson. 


Washington, 

1/147 
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Kzchanffef.aMO 

All  goods 
are  subject 
to  a laudiug 
chargo  of  5 
per  cent,  on 
tho  amount 
of  freight 
and  primage 
payable  »u 
change  de 

f.  26.40. 


Tho  said  bill  of  lading  was  by  direction  of  the 


defendant  made  out  in  tho  name  of  W.  Horner,  his 
two  first  names. 

Upon  tho  6th  December  the  defendant  applied 
to  the  plaintiff* s brokers  for  the  name  of  the  ship’s 
broker  at  Havre,  and  was  informed  it  was  M.  H. 
Gduestal,  Rue  d’Orleans,  Havre.  Defendant 
thereupon  wrote  him  the  following  letter,  which 
was  duly  received  by  G^ndstal,  but  of  which  the 
plaintiff  had  no  notice. — 

11,  Billiter  Sqnare,  6th  Deo.,  1870. 

Monsieur  H.  Gdntatol,  73,  Rue  <1’  Orleans,  Havre. 

We  beg  to  inform  you  that  we  have  shipped  upon  the 
steamship  Argot , 

Washington,  > 147  barrel"  of  spirit  of  petroleum, 

1/147  ) 21.392  kilogrammes, 

to  order.  These  spirits  are  to  be  sent  to  Messrs.  Tuffierd 
and  Prudhon,  at  Rouen,  and  you  most  not  deliver  them 
unloss  they  present  the  regular  bill  of  lading  endorsed 
by  us. 

The  freight  aud  other  expenses  are  to  be  charged  on 
the  goods. 

Accept,  Monsieur,  our  salutations. 

W.  H.  Brown  k Co. 

The  Arqns  sailed  with  the  petroleum  and  other 
goods,  being  a general  cargo,  at  midnight  on  the 
tith  December,  arrived  at  Havre  10.30  p.ra.  on  the 
7tb,  and,  being  unable  to  land  the  cargo  there,  the 
captain  proceeded  to  Honfleur ; and  being  unable 
to  land  it  there,  be  took  the  ship  to  Trouvillc,  and 
was  informed  there  he  might  laud  it  there  if  he 
obtained  a certificate  from  the  engineer  of  bridges 
and  ways  resident  at  Honfleur  ; and  the  captain 
thereupon  went  to  Honfleur,  and  obtained  the 
following  certificate : — 

Honfleur,  le  8 Deoembre,  1870. 

LTugenieur  Ordinaire  de  l1  Arrondissement  du 
Nord  Est. 

A Monsieur,— LTngenieur  Soussigne  a envoyd  le 
steamer  Argot  a Trouville  a cause  du  danger  tout 
particular  en  ce  moment  qu’offro  la  presence  du  petrols 
sur  les  quais  it  cote  du  materiel  de  guerro  en  ohargement 
pour  le  Havre.  Le  Soussign£  & ecrit  & ce  sujet  M.  Dubose 
unelettre  quilui  parvienara  domain  matin  et  qui  indique 
los  precautions  a prendre  sous  le  benefioe  de  ces  pre- 
cautions et  en  installant  de  suite  un  garde-feu  a bord 
pour  emp£cher. 

M.  Dubose  pent  fairo  ontrer  le  steamer  Argot  en  bassin 
oe-soir  a la  marta. 

E.  Arnoux,  LTngenieur  Ordinaire. 

Arrondissement  du  Nord  Eat, 

Pouts  el  Chaussces,  Departcmont  du  Calvados. 

The  captain,  under  this  authority,  took  the  ship 
into  the  basin  at  Trouville  Deauville,  where  he 
remained  during  the  9th,  and  was  on  tho  10th 
compelled  to  go  out  of  the  basin;  and  the  President 
of  the  Municipal  Commission  of  Trouvillc  Deau- 
ville, endorsed  on  the  engineer’s  authority  the 
following  certificate : — 

Nous  President  de  la  Comminsion  Municipals  de 
Deauville  certifions  qua  nous  avons  etc  obliges  malgre 
rautorisjitiou  do  Monsiour  l’lngenieur  d’ Honfleur  de  fairo 
sortir  du  bassiu  de  Deauville  le  navire  Anglais  Argot 
charge  do  petrole,  le  population  s’opposant  au  decharge- 
ment  du  dit  navire  et  mcna<;snt  de  so  laisscr  cutraiuor  a 
des  cxc&s.  ^ (3d.) 

Hebert  Derocquett, 

Le  President  de  1a  Commission  Municipals, 

lie  Membro  Deh-gue. 

Deauville,  10  Dccembre,  1870. 

Upon  that  the  captain  went  to  Honfleur,  and  the 
following  protest  was  noted  before  the  British 
Consul  there,  aud  the  statements  therein  arc  to  be 
taken  as  true : — 

Viee-Consulat  Britanniqno  Honfleur. 

By  this  public  Instrument  of  Protest  be  it  known  and 
manifest  unto  all  whom  it  doth  or  may  concern,  that  on 
the  10th  Deo.  1870,  before  me,  British  Vice-Consul 
for  the  port  and  district  of  Honfleur,  voluntarily 
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came  and  personally  appeared  William  John  Richardnon, 
master  of  the  British  steamship  or  vessel  called  the 
Argos,  of  London,  official  No.  60,839,  of  the  burden  of 
109  tons,  or  thereabouts,  then  lying  in  the  port  of  Trou- 
?ille-*ur-Mer,  in  the  consular  district  of  Honfleur,  laden 
with  petroleum,  who  duly  noted  and  entered  his  protest 
with  me,  the  said  Vice-Consul,  against  all  losses  and 
charges  ho  incnrrod  for  not  being  allowed  to  unload  his 
cargo  in  the  port  of  destination  and  two  other  ports,  by 
the  local  authorities  of  these  ports,  and  did  declare, 
depose,  and  say.  That  he  sailed  from  London  on  the  6th 
Deo.,  present  month,  at  midnight,  with  a cargo  of  petro- 
lenm,  in  destination  for  Havre,  whore  he  arrived  on  the 
7th,  at  10.30  p.m„  having  the  red  flag  up  on  account  of 
having  petroleum  on  board,  and  that  early  in  the  morn* 
ing  of  the  8th  Deo.  the  authorities  of  the  port  of  Havre 
compelled  him  to  take  the  ship  out  of  the  harbour,  as 
they  would  not  allow  him  to  remain  there,  having  petro- 
lenm  on  board,  and  in  eonsequeuee  of  whiuh  he  started 
immediately,  at  10  30  a m.,  for  H^nflonr,  where  he  arrived 
at  11.30  a.m.,  and  having  swung  the  vessel,  and  was  about 
to  make  her  fast  in  a position  where  the  pilot  told  him, 
ho  received  an  order  from  the  harbour- master  to  leave 
immediately  the  port,  and  therefore  he  did  leave,  at  noon, 
for  the  next  nearest  port,  which  was  Trouville-sur-Mer, 
and  where  he  arrived  at  1.30  p m.  And  the  said  appearor 
did  further  declare,  that  on  arriving  at  Trouville  he  fonnd 
a difficulty  for  the  unloading  of  the  petroleum  from  the 
port  or  harbour- man  ter,  or  principal  of  the  port,  who 
informed  him  that  ho  would  allow  him  to  unload  the 
petroleum  if  he  could  obtain  a permission  from  the 
Ingonieur  dos  Fonts  and  Chaussiles,  residing  at  Honfleur; 
and  in  order  to  hasten  the  despatch  he  immediately  cm* 
ployod  a cab,  and  started  himself  with  the  broker,  M. 
Hebert,  to  Honfleur,  and  obtained  the  required  permis- 
sion, and  after  which  he  returned  to  Trouville,  and  put 
the  ship  in  dock  next  day  (Friday,  the  9th),  waiting 
further  instructions.  And  further,  that  to-day  (Saturday, 
tho  10th),  he  met  with  some  objection  from  the  part  of  the 
president  of  the  Municipality  Administrative  Commission 
of  Deauvillo  Trouville,  for  the  landing  of  the  casks  in 
question ; and  after  having  made  further  steps  in  the 
cose  before  other  authorities  he  had  been  ordered  to  leavo 
the  port  of  Trouville  as  soon  as  possible,  without  landing 
any  of  the  caskB  of  petroleum,  and  in  consequence  of 
which  ho  went  to  Honfleur  at  3 p.m.,  in  order  to  deposit, 
note,  and  enter  his  present  declaration  and  protest  at  this 
Vice  Consulate  with  all  reserve,  to  furnisn  further  par- 
ticulars if  required.  And  therefore  tho  said  William 
John  Kichardson.  master,  did  declare  to  protest,  and  by 
those  presents  he  docs  solemnly  protest  against  all  and 
every  porson  or  persons  whom  it  noth,  shall,  or  may  con- 
cern,  against  all  loss  of  time  and  charges  incurred  by  the 
above-mentioned  opposals  of  landing  his  cargo  he  mot  in 
those  three  different  ports,  and  doth  declare  that  all 
damages  for  delay  or  detention,  and  all  losses  and  charges, 
are  and  ought  to  be  borne  by  tho  merchants  and  freighters 
interested,  and  reserves  for  himself  and  his  owner  all 
rights  against  them.  And  I the  said  Vice-Consul,  at  the 
request  of  said  William  John  Richardson,  master  of  the 
saitl  steamship  Arvos,  did  and  do  hereby  solemnly  protest 
against  the  same,  in  tho  manner  and  form  aforesaid. 

Thus  done  and  protested  in  the  City  of  Houfleur,  at 
the  British  Vice- Consulate. 

On  the  0th  Doc.,  M.  G<5n£stal  wrote  to  the 
defendant  as  follows : — 

Havre,  9th  Dec.,  1870. 
Messrs.  Walter  H.  Brown  and  Co., 

11,  Billiter-square,  London. 

Your  letter  of  the  6th  I have  received  to-day  only. 

For  some  time  the  entry  into  the  port  oi  Havre  has 
been  refused  to  ships  carrying  petroleum.  I have 
attempted  in  vain  to  discharge  the  117  barrels  at  Honfleur, 
and  been  comixillcd  to  send  tho  Argo a to  Trouville,  where 
l hope  to  be  able  to  disembark  it.  Rouen  has  been  occu- 
pied by  the  (Hermans,  and  I have  not  yet  heard  from 
Messrs.  Tuffierc  and  Prudhon.  If  a judicial  sequestration 
could  lie  obtained  at  Trouville,  he  (tho  officer  appointed 
by  the  court),  would  take  care  of  the  goods,  au«l  ha  would 
only  deliver  against  presentation  of  a regular  endorsed 
bill  of  lading,  and  after  paymont  of  tho  freight,  and  all 
‘•ther  expenses. 

1 cannot  trrlv  comprehend  how  tho  buyers  at  Rouen 
ehoiil.i  lu»* o directed  this  pciruluutn  Logo  to  Havre, since 


it  has  been  forbidden  iu  tho  newspapers  to  discharge 
such  goods  here,  and  that  for  more  thai  two  months. 

Aocept,  gentlemen,  my  sinoere  salutations. 

H.  Genestal. 

The  plaintiff  and  defendant  were  throughout 
personally  quite  unaware  that  there  was  any  diffi- 
culty in  landing  petroleum  at  Havre. 

The  Argos  having  other  cargo  in  her,  Mr.  Duprey, 
on  the  part  of  Genestal,  hired  a lighter,  called  the 
Augustine  Amelie,  in  order  that  the  petroleum 
might  be  transshipped  into  her  in  Havre  outer 
harbour,  or  the  roads,  while  the  Argos  went  into 
dock  to  unload  her  other  cargo  ; and  the  following 
agreement  was  entered  into: — 

Havre,  le  12  Dec.,  1870. 

Entre  le  Capitaino  Ponotre  de  sloop  Francois  Augustine 
Anu’lis  d'une  part. 

Et  M.  Genital,  agent  du  steamer  Anglais  Argos, 
d'autre  part,  a convenu  et  regltf  oe  qui  suit. 

Le  Capitaino  Ponotre  s'engage  a re^evoir  et  garder  k 
sen  bord  jusqu’i  Samedi  17  courant  147  futs  essence  de 
petrole  les  dits  futs  ii  transborder  dans  l'avant  port  ou 
on  rade  du  Havre  a bord  du  steamer  Anglais  Argus. 

11  ost  bien  entendu  quo  le  Capitaine  Ponotre  gardera 
son  navire  h disposition,  de  manierc  it  ce  qne  le  trans- 
bordement  s’operer  sans  auenn  retard  et  dee  la  sortie  du 
port  du  dit  steamer  Argos,  moyennant  quoi  il  lui  sera  k 
litre  de  fret  k forfeit  la  somme  do  deux  cent  cinquante 
francs.  Ponetbc. 

Fait  double  au  Havre,  12  Deo.,  1870. 

On  Monday,  12th  Dec.,  the  Argot  arrived  iu 
Havre  Roads,  when  the  captain  fonnd  permission 
had  already  been  obtained  to  enter  the  outer 
harbour,  and  having  entered  the  outer  har- 
bour, he  transshipped  tho  petroleum  into  the 
lighter. 

Immediately  on  the  arrival  of  the  Argot  in 
Havre  outer  harbour  the  transshipment  of  the 
petroleum  into  tho  lighter  was  commenced,  and 
was  finished  at  4.30  p.m.  on  the  same  day,  and  at 
midnight  the  Argos  entered  the  dock,  and  was 
moored  alongside  the  quay,  whilst  the  remainder 
of  her  cargo  was  discharged,  and  a fresh  cargo 
shipped  for  London;  and  on  the' 16th,  a fresh 
cargo  having  been  loaded,  the  Argot  came  out  of 
dock,  and  having  re-shipped  the  petroleum,  as  she 
was  obliged  to  do  by  the  port  authorities  at  Havre, 
sailed  again  for  London,  where  Bho  arrived  at  9 a.m. 
on  the  l8th  Dec. 

During  the  wholo  of  this  time  no  bill  of  lading 
was  presented  to  the  captain  or  officers  of  the 
Argot,  nor  was  any  request  made  for  the  delivery 
of  the  goods.  In  the  ordinary  course  of  business 
petroleum  would  be  delivered  on  the  quay  at 
Havre,  on  presentation  of  the  bill  of  lading.  In 
this  case  it  would  not  have  been  possible  for  the 
captain  to  have  landed  on  the  quay,  even  if  the 
bill  of  lading  had  been  presented.  M.  G<?n£stal 
was  well  aware  at  tho  respective  times  that  the 
Argos  was  in  dock  and  mooned  alongside  the  quay, 
and  of  the  various  movements  of  the  ship,  and  of 
the  petroleum  having  been  put  on  board  the 
lighter. 

By  reason  of  the  hereinbefore-mentioned  circum- 
stances the  plaintiff  was  put  to  the  following 
expenses 


At  Havre Fra.  72.85 

,,  Honfleur  ...  85.75 

Trouville 118.35 

Hire  of  sloop  ^ „.q 

Labour  transshipping  petrolonm  i 
Captain  and  seamen's  travelling^  P 

expenses  ) 

Broker’s  expenses,  


£ 24  16  10 
..  o 0 0 
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And  ho  also  claims  tho  following  amount  of 


freight : — 

Freight  to  Havre. £24  4 5 

Freight  back  to  London  24  4 5 


And  he  also  claims  five  days’  demurrage  for  the 
detention  of  the  Argos  whilst  engaged  in  travelling 
from  port  to  port,  which,  at  £10  10s.  per  day,  as 
per  bill  of  lading,  amounts  to  £52  10s.,  and  she 
also  consumed  on  hor  extra  journey  5 tons  of 
coal,  which,  at  18s.  per  ton,  amounts  to  £4  10s. 

On  the  16th  December  Messrs.  Howell  and  Ra- 
cine, the  brokers  in  London  for  the  Argos,  wrote 
Messrs.  W.  H.  Brown  and  Co.  the  following 
letter : — 

90,  Lower  Tham os-street,  London, 
Messrs.  W.  H.  Brown  and  Co.  16th  December,  1870. 

Dear  Sirs, — Some  few  days  ago  we  heard  that  the  147 
barrels  of  petroleum  that  you  shipped  per  Argot , for 
Havre,  had  been  landed  at  Trouvillo.  Wo  now  hear  that 
this  is  a mistake,  the  authorities  there  having  at  tho  last 
moment  refused  to  allow  it  to  be  landed.  The  Captain 
therefore  took  it  back  to  Havre,  where  he  had  to  charter 
a sailing  vessel  to  take  charge  of  it,  while  he  took  his 
ship  into  port  to  load  (not  being  permitted  to  go  in  with 
it  on  board).  We  expect  the  Argot  back  shortly  with  the 
147  barrels  on  board,  and  give  you  notioe  of  the  facts  at 
once,  so  that  yon  may  make  any  arrangement  you  consider 
necessary. 

The  expenses  incurred  will,  we  fear,  be  enormous,  and 
amount  (with  the  freight)  to  about  £120  or  £130. 

(Signed)  Rowell  and  Racine. 

but  to  which  they  had  no  reply.  And  in  accord- 
ance with  that  letter  Messrs.  Howell  and  Racino 
gave  notice  to  Messrs.  Brown  and  Co.  of  the  arrival 
of  the  Arif  os  with  the  said  petroleum  on  board  by 
the  following  memorandum 

Memorandum. 

(Private.) 

Howell  and  Racine,  ) W.  Horner, 

90,  Lower  Thames- street,  E.C.,  > Messrs.  W.  H.  Brown 
19th  Deoember,  1870.  ) andCo.,Billiter-square. 

The  Argos,  Captain  Richardson,  from  Havre,  has 
arrived,  having  on  board  the  undermentioned  goods  be. 
longing  to  you. 

Washington,  1/147 147  barrels  petroleum. 

In  reply,  Messrs.  W.  H.  Brown  and  Co.  sent  the 
following  letter : — 

From  Walter  H.  Brown  and  Co.,  f To 

11,  Billiter.aquare,  London,  E.C.,  > Messrs.  Rowell 
19th  December,  1870.  ) and  Racine. 

Seeing  that  you  have  failed  to  fulfil  your  engagement  to 
deliver  147  barrels  petroleum  at  Havre,  according  to  bills 
of  lading  for  same  in  our  possession,  we  herewith  enclose 
you  invoice  for  this  lot,  amounting  to  £240  10s.  2d.,  and 
shall  feel  obliged  by  a cheque  for  the  amount  at  yonr 
earliest  convenience. 

Wo  are  buyers  of  this  article  at  the  present  time,  and 
although  the  market  has  dropped,  we  shall  be  happy  to 
treat  with  you  for  the  purohase  of  the  147  barrels  you 
have,  as  yon  inform  us,  brought  back  to  London,  per 
Argot ; of  course,  at  landing  gauges. 

Walter  H.  Brown  and  Co. 

And  enclosed  in  their  letter  was  the  following 
invoice : — 

Messrs.  Rowell  and  Racine,  )11,  Billi ter- square, 

To  'Walter  H.  Brown  and  Co.  > London, 

) 19th  December,  1870. 

Washington,  1/147 147  barrels  petroleum  spirit. 

Net  gallons,  5382,  at  lid.  per  gallon  £246  13  6 

Discount,  2i  per  cent 6 3 4 


£240  10  2 

And  Messrs.  Rowell  and  Racine,  in  reply  to 
tiiat  letter,  sent  the  following  letter : — 

90,  Lower  Thames-street,  London,  E.C., 

Messrs.  W.  H.  Brown  and  Co.  Dec.  20,  1870. 

Gentlemen, — We  have  your  favour  of  yesterday,  and  in 
reply  beg  to  say  that,  as  you  are  well  aware  that  it  was 
through  no  act  of  the  ship's  that  the  goods  were  not 
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landed  at  Havre,  we  can  hardly  imagine  that  your  claim 
is  intended  seriously. 

Nevertheless,  as  you  seem  inclined  to  dispute  our  claim, 
we  beg  to  give  you  notioe  that,  unless  it  is  settled  before 
tbree  o’clock  13  o’clock)  this  afternoon,  we  shall  place  tho 
matter  in  the  hands  of  oar  solicitor,  and  instruct  him  to 
proceed  at  once  to  recover  the  full  amount  of  our  account 
as  rendered,  and  further,  tho  costs  of  lighterage  of  the 
goods  from  the  ship  to  the  wharf. — We  are,  Gentlemen, 
your  obedient  servants, 

Rowell  and  Racine. 

Messrs.  W.  H.  Brown  and  Co.  not  having  paid 
by  the  time  mentioned,  tlie  goods  were  taken  to 
Plaistow  Wharf,  and  there  lodged  to  the  plaintiff’s 
order ; and  the  attorneys  for  the  plaintiff  instituted 
a suit  in  rent  under  the  Admiralty  Jurisdiction  of 
this  court  against  the  said  147  barrels  of  petroleum. 
An  appearance  was  entered  to  that  suit  by  the  de- 
fendants’ attorneys,  and  shortly  afterwards  they, 
on  behalf  of  W.  H.  Brown  and  Co.,  applied  to  tho 
plaintiffs’  attorneys  to  relcaso  the  goods  and  deliver 
them  to  tho  said  W.  H.  Brown  and  Co. ; where- 
upon the  defendants'  attorneys  put  in  bail  to  answer 
damages  and  costs  in  thiB  suit,  and  a delivery  order 
was  accordingly  given,  and  tho  said  goods  were 
duly  delivered  to  W.  H.  Brown  and  Co. ; and  in 
order  to  obtain  tho  delivery  of  their  said  goods 
they  had  to  pay  the  wharf  charges  and  expenses 
consequent  upon  tho  said  goods  being  landed  at 
Plaistow  Wharf. 

Tho  cause  was  heal'd  on  the  above  statement  of 
facts  in  the  City  of  Londou  Court  (before  Mr. 
Commissioner  Kerr)  on  Jan.  4,  1872,  and  judg- 
ment was  given  on  Jan.  15,  1872,  for  tho  plaintiff 
for  tho  sum  of  1351.  5#.  Bd.  with  costs.  From  this 
decree  the  defendants  appealed  to  tho  High  Court 
of  Admiralty.  The  appeal  came  on  for  hearing  on 
May  7,  1872,  and  Sir  R.  Phillimore  reserved  judg- 
ment. Subsequently  the  Court  of  Common  Picas 
having  decided  (Stmp«o»t  v.  Blues  L.  Rep.  7 
C.  P 290  ; 26  L.  T.  Rep.  N.  S.  697;  ante,  vol.  1, 
p.  326)  that  County  Courts  had  no  jurisdiction 
over  such  questions  beyond  that  possessed  by  the 
High  Court  of  Admiralty,  and  this  being  a ques- 
tion over  which  the  latter  court  has  no  original 
jurisdiction,  Sir  R.  Phillimore  before  giving  judg- 
ment on  the  merits,  ordered  the  question  of  juris- 
diction to  be  argued;  this  questiou  was  argued, 
and  the  learned  judge  held,  in  deference  to  the 
opinion  of  the  Common  Pleas,  that  the  County 
Court  had  not  jurisdiction  to  ontertain  the  cause, 
and  dismissed  the  suit  without  costs:  (kco  ante, 
vol.  1,  p.  360 { 27  L.  T.  Rep.  N.  S.  64).  The 
plaintiffs  thereupon  appealed  to  the  Privy  Council, 
and  tho  decision  of  the  learned  judge  was  there 
reversed  and  the  jurisdiction  pronounced  for,  and 
the  cause  was  remitted  to  the  Court  of  Admiralty 
that  the  appeal  might  be  decided  on  its  merits  (see 
ante,  vol.  1,  p.  519;  28  L.  T.  Rep.  N.  S.  77). 
The  arguments  before  the  High  Court  of  Admiralty 
on  the  merits  were  as  follow : — 

May  7th,  1872. — The  Admiralty  Advocate  (Dr. 
Deane,  Q.C.)  and  Murphy  for  the  appellant  (the 
defendant  below). — The  rule  as  to  tne  right  to 
freight  is  laid  down  in  Maclachlan  on  Shipping,  p. 
394.  It  is  there  said,  “ Freight  it  not  duo  until 
it  is  earned ; and  os  the  carrier’s  contract  is  in  its 
nature  entire,  nothing  short  of  complete  perform- 
ance satisfies  tho  common  law,  unless  the  freighter 
himself  interferes  to  prevent  it.  No  freight,  then, 
is  duo,  primd  facie , unless  the  whole  is  earned. 
By  the  consent  of  tho  freighter,  however,  the 
shipowner  - not  insisting  ou  completing  his  con- 
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tract,  imperfect  performance  may  be  a good  title, 
tinder  a new  contract,  to  remuneration,  in  the 
nature  of  freight  pro  raid  itineris  peraeti.  If 
there  is  no  performance  whatever,  there  may  yet 
be  a valid  claim  for  damages,  although  there  be  no 
title  to  freight.  . . . Freight  being  the  price  of 
safe  carriage  and  delivery  or  the  subject  of  bailment 
at  the  destined  port,  performance  of  the  contract 
is  a condition  precedent  to  any  right  of  the  carrier 
to  recover  the  reward.”  As  an  authority  for  this 
last  proposition  Osgood  v.  Oroning  (2  Camp.  466) 
is  cited.  Here  the  contract  is  to  deliver  at  the 
port  of  Havre.  The  delivery  was  not  prevented 
dj  any  act  of  the  defendants,  and  the  claim  is  made 
without  any  benefit  occurring  to  him.  This  was 
a special  contract  to  deliver,  and  it  remains  un- 
performed on  the  part  of  the  plaintiff;  and  he, 
therefore,  cannot  have  an  action  to  recover  com- 
pensation for  what  he  has  done,  until  the  wholo 
is  completed  : (Cutter  v.  Powell,  2 Smith  L.C.  6th 
edit.  p.  16.)  It  was  a positive  contract,  not  in  it- 
self unlawful,  and  the  plaintiff  was  bound  to  per- 
form it,  or  to  pay  damages  for  not  doing  it, 
although  in  consequence  of  an  unforeseen  accident, 
namely,  tho  refusal  of  the  French  authorities  to- 
allow  the  landing  of  the  petroleum,  tho  per- 
formance of  his  contract  became  impossible  : 
( Taylor  v.  Caldwell,  3 B A S.  826;  38  L.  J. 
164,  Q.  B. ; 8 L.  T.  Rep.  N.  S.  356.)  Tbe  plain- 
tiff  has  at  least  no  right  against  the  defendant 
on  this  authority.  Where  a man  contracts  to 
do  work  for  a specific  sum,  to  be  paid  on  comple- 
tion of  the  whole,  he  is  not  entitled  to  recover 
anything  until  the  whole  work  is  completed,  unless 
it  be  shown  that  the  performance  of  his  contract 
was  prevented  by  the  default  of  the  other  contract- 
ing party:  ( Appleby  v.  Myers  L.  Rep.  2 C.  P. 
(Ex.  Ch.)  651 ; 16  L.  T.  Rep.  N.  S.  669.)  In  that 
case,  which  was  an  action  for  work  done,  which 
was  destroyed  by  fire,  Blackburn,  J.  said,  “We 
think  that  where,  as  in  the  present  case,  the  pre- 
mises are  destroyed  without  fault  on  either  side, 
it  is  a misfortune  equally  affecting  both  parties  ; 
excusing  both  from  further  performance  of  the 
contract,  but  giving  a cause  of  action  to  neither, 
....  The  caso  is  like  the  case  of  a shipowner  who 
has  been  excused  from  the  performance  of  his  con- 
tract to  carry  goods  to  their  destination,  because 
his  ship  has  been  disabled  by  one  of  the  excepted 
perils,  but  who  is  not  therefore  entitled  to  any 
payment  on  account  of  the  part  performance  of  the 
voyage,  unless  there  is  something  to  justify  the  con- 
clusion that  there  has  been  a fresh  contract  to  pay 
pro  raid."  Here  the  complete  performance  was  not 
prevented  by  an  excepted  peril,  and  therefore,  a 
fortiori,  the  plaintiff  cannot  claim  freight.  It  is  a 
rule  that,  if  a shipowner,  entering  into  a contract, 
and  so  creating  a duty  upon  himself,  wishes  to 
excuse  performance  in  certain  cases,  he  must  pro- 
vide for  those  cases  in  his  contract : (Spence  v. 
Chodwick,  10  Q.B.  517,  530,  citing  Paradyne  v. 
Jane,  Aleyn’s  Rep.  26.)  To  have  anv  claim  to  freight 
at  all,  tho  master  is  bound  to  deliver  at  least  in 
part:  (Christie  v.  Row,  1 Taunt.  300).  In  The 
Teutonia  (L.  Rep.  3 Adm.  A Ecc. ; 24  L.  T.  Rep. 
N.  S.  521 ; ante,  vol.  1,  j>.  32)  various  French 
authorities  are  quoted  in  the  judgment  to 
show  that,  where  an  interdiction  of  trade  is  im- 
posed, the  outward  freight  only  is  due,  but  not 
the  homeward  freight  ( Valin,  Ordonnanco  do  la 
Marino,  lib.  fii.  tit.  3,  art  xv. ; Traits  des  Assur- 
ances et  des  Contrats  a la  Grossu  d’Emerigon,  F. 


S.  Bonlay-Paty,  tom.  i.,  cap  xii.,  sect.  xxxi. ; Cours 
de  Droit  Commercial  Maritime,  tit.  viii.,  sect.  10, 
tom  2,  p.  424,  edition  1834).  This  is  no  doubt  the 
Continental  law,  but  by  English  law  no  freight  is 
duo  without  delivery,  and  no  claim  for  freight  pro 
ratd  can  arise  except  on  an  implied  contract. 
There  are  no  circumstances  here  from  which  a 
contract  can  be  implied  to  pay  pro  ratd  freight. 
[Sir  R.  Phillimokk. — If  this  1m>  a court  of  equity, 
may  1 not  presume  freight  to  be  due  independently 
of  the  express  contract,  if  the  master  could  not 
reasonably  deliver  P]  There  must  be  a voluntary 
acceptance  ( Vlierhoom  v.  Chapman,  13  M.  A W. 
230),  and  this  court  has  held  in  accordance  with 
that  ruling : ( The  Soblomsten,  L.  Rep.  1 Adm.  A Ecc. 
293  ; 15  L.  T.  Rep.  N.  S.  383}  2 Mar.  Law  Oas. 
O.  S.  436.)  There  was  no  acceptance  here.  This 
is  a written  contract,  and  this  court  should,  there- 
fore, apply  the  principles  of  common  law.  A 
party  seeking  payment  must  show  that  he  has 
done  all  that  he  is  bound  to  do.  Unless  tbe  per- 
formance of  a contract  has  become  illegal  by  the 
law  of  tho  country  of  the  ship,  the  contract  must 
be  performed,  or  there  must  have  been  an  actual 
change  of  relations  between  tho  country  of  the 
ship  and  the  place  of  destination:  (Esposito  v. 
Bowden,  4 E.  A B.  963 ; 7 E.  A B.  763  ; 24  L.  J. 
210,  Q.  B. ; 27  L.  J.  17,  Q.  B. ; Atkinson  v.  Ritchie, 
10  East,  530.)  A foreign  law  operating  to  make 
performance  illegal  or  impossible  at  the  port  of 
delivery  will  not  excuse  non-performance : ( Barker 
v.  Hodgson,  3 M.  A.  Sel.  267  ; Jllyth  v.  Page,  cited 
in  Touteng  v.  Hubbard , 3 B.  A P.  291-295,  note ; 
Sjoerde  v.  Luscombe,  16  East,  201.)  Even  the  act 
of  a British  superintendent  of  trade  in  a Chinese 
port  is  no  excuse  unless  it  appears  that  he  was 
duly  authorised  to  act : (Evans  v.  Hntton,  6 Jur. 
1042).  The  plaintiff  was  a regular  trader  to  the 
port  of  Havre,  and  had  a regular  agent  there.  It 
was  within  tbe  plaintiff* s knowledge  that  this  was 
petroleum  ; and  if  therejwas  difficulty  in  landing 
petroleum  the  plaintiff  should  have  known  this, 
and  have  refused  to  take  the  goods.  The  ship 
never  got  with  these  goods  on  board  to  the  quay 
at  Havre,  which  is  found  by  the  case  to  be  the 
ordinary  place  of  delivery,  and  therefore  the  plain- 
tiff was  never  ready  to  deliver.  The  defendant 
made  no  contract  to  receive  until  the  plaintiff  was 
ready  to  deliver.  The  two  acts  were  to  be  done 
together,  and  therefore  no  action  lies  without  per- 
formance or  an  offer  to  perform  on  the  part  of  the 
plaintiff : ( Pordage  v.  Cole,  1 Williams’  Saunders’ 
Rep.  556).  There  was  no  obligation  on  the  part  of 
the  defendant  to  produce  the  bill  of  lading  until 
the  plaintiff  was  ready  to  deliver.  Tho  letter  of 
December  6th,  1870,  to  G^ndstal,  did  not  constitute 
the  latter  the  defendant’s  agent,  and  his  acts  do 
not  bind  the  defendant.  The  master  was  bound 
to  have  waited  till  the  removal  of  the  disability  of 
the  goods,  and  then  to  have  landed  them  : (Hadley 
v.  Clark,  8 T.  R.  259). 

Milward,  Q.C.,  and  Day , Q.C.,  for  the  plaintiff 
(respondent). — Tho  letter  above  referred  to  has 
tho  effect  of  authorising  Gcn^stal  to  represent  tho 
owner  of  the  goods,  and  requests  him  to  take 
charge  of  them.  The  goods  were  to  be  taken  out 
withm  twenty-four  hours  after  arrival,  and  the 
defendant  wished  Gcn^stol  to  do  this  in  order  to 
save  them  tbo  demurrage  for  which  they  would 
otherwise  have  been  liable.  This  bHows  that  it 
was  the  defendant’s  dnty  to  remove  the  goods. 
There  is  no  stipulation  in  the  Bill  of  Lading  as  to 
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any  particular  quay  or  dock,  and  all  that  the 
plaintiff  was  bound  to  do  wrb  to  go  to  the  port  of 
Havre,  and  that  ho  has  done.  We  contend  that 
delivery  has  been  made ; but  even  if  we  have 
fuiled  in  anything,  it  was  through  the  fault  of  the 
cargo.  Where  delivery  is  prevented  by  the  in- 
capacity of  the  cargo  alono,  the  shipowner  is 
entitled  to  his  freight:  (The  Fortune,  Edwards' 
Adm.  Rep.  56;  The  Friends,  lb.  246.)  In  the 
latter  case  the  ship  had  got  to  the  mouth  of  the 
harbour  of  the  port  of  destination,  and  was  pre- 
vented from  proceeding  by  n blockading  force, 
and  Lord  Stowell  said  : “ This  court  sits  no  more 
than  courts  of  common  law  do  to  make  con- 
tracts ; but  as  a court  exercising  an  equitable 
jurisdiction  it  considers  itself  bound  to  provide  as 
well  as  it  can  for  that  relation  of  interests  which 
has  nnexpectedly  taken  place  under  a state  of 
facts  out  of  the  contemplation  of  the  contracting 
parties  in  the  course  of  the  transaction.  . . . Now 
if  the  incapacity  of  completing  the  voyago  could 
be  exclusively  attributed  to  one  of  the  parties,  it 
would  bo  proper  that  the  loss  should  fall  there; 
but  the  fact  is  that  the  calamity  is  common  to 
both; " and  the  freight  was  divided.  There  is  no 
law  which  made  the  delivery  illegal.  There  was 
a popular  disturbance  caused  by  the  petroleum. 
This  was  not  the  incapacity  of  the  ship,  but  of 
the  cargo.  We  say,  however,  that  there  was  an 
actual  delivery,  for  we  transshipped  the  goods 
into  a lighter  in  the  harbour,  anu  so  really  dis- 
charged the  cargo.  The  defendants  should  havo 
presented  the  bills  of  lading  and  taken  the  goods 
from  the  lighter,  but  as  they  did  not,  or  wero  not 
allowed,  we  bad  to  bring  thorn  back.  A reason- 
able timo  for  delivery  is  all  the  defendant  can 
domand,  and  if  he  detain  the  Rhip  beyond  such  a 
time  sho  is  liable  in  damages  (Foi-d  v.  Cotesworth, 
9 B.  A S.  559;  10  B.  A S.  991) ; and  the  defendant 
is  not  excused  from  not  unloading  by  the  Act  of 
the  French  authorities : (Adams  v.  Royal  Mail 
Steam  Packet  Company,  5 C.  B. ; N.  S.  49*2 ; Kearon 
v.  Pearson,  7 H.  A N.  386.)  Here  it  iR  expressly 
stipulated  that  the  cargo  shall  be  token  ont 
within  twenty-four  honre  by  the  defendant,  and 
he  is  bound  to  concur  with  the  plaintiff  and  do  all 
that  was  necessary  to  effect  delivery  and  accept- 
ance of  the  cargo  : ( Ford  v.  Cotesworth  (nbi  sup.) 
Spence  v.  Chadwick  ( ubi  step.)  proceeded  on  tne 
ound  that  a mere  foreign  revenue  law  could  not 
noticed  in  this  country ; the  defendant  is  hero 
bound  to  be  ready  to  take  delivery,  in  spito  of  a 
local  law.  Christie  v.  Row  (sup.)  shows  that 
freight  may  be  earned  when  delivory  is  presented, 
and  even  that  we  are  entitled  to  our  return 
freight.  We  completely  performed  our  contract. 
By  the  bill  of  laaing  we  were  to  deliver  in  the 
port  of  Havre,  and  we  did  so.  The  place  of  dis- 
charge depended  on  the  harbour  authorities,  and 
a complete  performance  took  place  on  discharge 
jnto  the  lighter  under  their  orders.  The  goods 
were  then  at  the  defendants’  disposal  on  payment 
of  charges.  The  defendants  were  bound  to  take 
out  the  goods. 

Murphy  in  reply. — In  the  cases  of  The  Fortnna 
{sup.)  and  The  Friends  (sup.)  there  was  an  implied 
<*ontract  raised  by  the  fact  of  the  owner  going 
into  the  court  to  claim  his  cargo,  but  in  thiH  case 
I submit  the  court  will  not  excrciso  any  cquitablo 
jurisdiction.  The  Court  of  Chancery  proceeds, 
with  respect  to  the  payment  of  freight,  upon 
precisely  the  same  grounds  as  the  court  of 


common  law  (Broton  v.  Tanner,  L.  Rep.  3 Ch. 
App.  597  ; 18  L.  T.  Rep.  N.  S.  6*24;  3 Mar.  Law 
Caa.  O.  S-  94) ; and  no  freight  is  due  until  delivery 
iB  complete,  “ Taken  out  ” in  the  bill  of  lading 
refers  to  the  goods  being  taken  away  within 
twenty-four  hours,  and  the  margin  of  the  bill 
shows  that  the  plaintiff  was  to  land  them.  The 
uay  was  the  ordinary  place  of  delivery,  and 
olivery  must  take  place  according  to  the 
ractice  and  custom  of  the  port,  and  the 
efendant  was  entitled  to  a reasonable  timo 
to  take  the  goods : ( Qatliffe  v.  Bourne , 4 Bing. 
N.  C.  314,  329,  331.)  The  plaintiff  sailed  away 
before  twenty-four  hours  had  elapsed  after  arrival. 
The  plaintiffs  were  at  no  time  ready  and  willing  to 
deliver  whilst  at  Havre,  and  no  claim  exists  till 
they  were  so  ready : ( Duthie  v.  Hilton,  L.  Rep.  4 
C.  P.  138  ; 19  L.  T.  Rep.  N.  S.  285;  3 Mar.  Law 
Caa.  O.  S.  166). 

March  11, 1873. — Sir  R.  Phillimore. — This  is  a 
cause  of  appeal  from  the  City  of  London  court, 
arising  out  of  nn  agreement  made  for  the  use  or  hire 
of  the  ship  Argos,  under  the  32  A 33  Viet.  c.  51,  s.  2. 

1 regret  to  say  that  I derive  no  assistance  from 
the  judgment  of  the  Court  below,  which  is  in 
these  words : “ As  I understand  you  are  going  to 
appeal  in  this  case,  all  I shall  Ray  is,  that  I give 
judgment  for  the  plaintiff.  The  amount  I believe 
is  agreed  at  1351.  o«.  8 d."  It  appears  to  me  that 
the  reason  here  assumed  for  not  stating  the 
grounds  of  a judgment  involving  important 
questions  of  law  is  based  upon  a very  mistaken 
view  of  the  duty  of  a judge  of  the  court  of  first 
instance,  and  deprives  the  appellate  court  of  the 
assistance  which  it  has  a right  to  expect.  All  the 
material  facta  of  this  case  p re  admitted.  They  are 
as  follows:  [The  learned  Judge  then  stated  the 
facts  down  to  and  inclusive  of  the  bill  of  lading, 
as  in  the  statement  given  above,  and  proceeded.] 

A person  of  the  name  of  Gonestal  appears  to  have 
been  the  shipbroker  of  Havre.  Ho  waa  selected 
by  tho  defendant  as  his  agent  at  Havre  by  the 
following  letter  [His  Lordship  then  road  the  letter 
of  Deo.  6th,  1870,  from  the  appellant  to  G4n<Sstal, 
stated  the  rest  of  the  facts  as  given  above,  and 
continued.]  The  plaintiff  claims,  for  freight  out,  t 
demurrage,  freight  back,  and  expenses,  the  sum 
of  1351.  os.  8 d.,  for  which  he  has  recovered  judg- 
ment in  the  court  below.  Tho  defendant  contends 
in  substance  that  the  plaintiff  never  performed  his 
contract  of  carrying  the  petroleum  to  the  usual 
place  of  delivery  at  Havre,  which  he  asserts  to  be 
the  quay ; that,  as  the  plaintiff  was  never  ready  to 
give  de lively  at  the  agreed  place,  tho  defendant 
was  not  obliged  to  take  tho  goods ; and  that, 
at  all  events,  though  neither  plaintiff  nor  de- 
fendant were  holden  to  blame  for  the  non- 
delivery, the  contract  was  unexecuted,  and  no 
right  of  action  conld  accruo  to  either  party. 
The  bill  of  lading  contains  the  two  stipulations  : 
(1)  That  the  goods  are  to  be  taken  out  within 
twenty-four  hours  after  arrival  or  pay  demurrage ; 
and  (2)  that  they  are  to  be  delivered  at  the  port  of 
Havre.  Under  this  contract  it  was  the  duty  of  the 
defendants  to  take  out  the  goods,  and  of  tho  plain- 
tiff to  bring  the  goods  to  the  port  of  Havre,  where 
they  conld  be  taken  out.  Indeed,  it  is  ono  of  the 
admissions  of  tho  caso  that  tho  captain  could  not 
have  landed  them  on  the  quay.  I think  that 
when  tho  ship  on  her  first  arrival  at  Havre  went, 
under  the  direction  of  G^ndstal,  to  Honfleur  and  to 
Trouville,  sho  had  performed  the  duty  of  bringing 
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the  goods  to  the  port,  and  was  exonerated  from  the 
necessity  of  waiting  a longer  time  than  she  did. 
And,  in  any  case,  I think  that  upon  the  second 
occasion,  when  she  actually  did  deliver  the  goods  on 
board  the  lighter,  there  was  an  entire  execution  of 
the  contract,  and  tho  shipowner  became  entitled 
to  his  outward  freight  and  his  demurrage  up  to 
that  time.  But  if  this  opinion  be  erroneous,  and 
there  was  not  an  entire  execution  of  tho  contract, 
I should  still  be  of  opinion  that  the  shipowner  was 
entitled  to  his  freight,  because,  to  borrow  the 
reasoning  of  Lord  Stowell  in  The  Fortuna  (Ed- 
wards’s Adm.  Rep.  57),  there  was  such  an  execution 
as  ho  could  effect  consistently  with  the  incapacity 
under  which  the  cargo  laboured.  The  shipowner 
had  done  his  utmost  to  consummate  the  contract ; 
it  did  not  lie  with  him  that  the  contract  was  not 
performed : it  was  stopped  by  the  incapacity  of  the 
cargo.  It  remains  to  consider  that  part  of  the 
claim  which  relates  to  the  return  freight  and  cer- 
tain incidental  expenses.  In  the  first  place,  I am 
of  opinion  that  G£n6stal  must  be  considered  as 
acting  on  behalf  of  the  owners  of  the  cargo ; he 
was  present  and  awaro  that  the  petroleum  was  re- 
shipped.  In  the  second  place  it  must  be  remem- 
bered that  the  authorities  at  Havre  had  power  to 
compel  the  master  to  take  the  cargo  on  board.  In 
these  circumstances  what  was  the  duty  of  the 
master  of  tho  ship  P He  was  obliged  to  take  the 
goods  out  of  the  territorial  waters  of  France. 
Would  he  have  acted  properly  if  he  had  then 
thrown  them  overboard  P I should  have  said, 
on  principles  of  common  sense  and  justice, 
he  could  not  take  this  course;  and  I feel  my- 
self strengthened  by  the  opinion  of  Sir  James 
Mansfield— no  inconsiderable  authority,  and  bim- 
Belf  expressing  the  opinion  of  the  Court  of 
Common  Picas  in  the  case  of  Ohriety  x.  Koto, 
(1  Taunt.  314) : “ Where  a ship  is  chartered  upon 
one  voyage,  outwards  only,  with  no  refereuoe  to 
her  return  and  no  contemplation  of  a disappoint- 
ment happening,  no  decision  which  I have  been  able 
to  find  determines  what  shall  be  done  in  case  the 
voyage  is  defeated;  the  books  throw  no  light  on 
the  subject.  The  natural  justice  of  the  matter 
seems  obvious— that  a master  should  do  that 
which  a wise  and  prudent  man  would  think  most 
conducive  to  the  benefit  of  all  concerned.  But  it 
appears  to  be  wholly  voluntary;  I do  not  know 
that  he  is  bound  to  do  it  ; and  yet  if  it  were  a 
cargo  of  cloth  or  other  valuable  merchandise,  it 
would  be  of  great  hardship  that  he  might  be  at 
liberty  to  cast  it  overboard.  It  is  singular  that  such 
a question  should  at  this  day  remain  undecided.” 
And  though  this  judgment  was  delivered  in  1808, 
1 have  been  unable  to  find  a further  exposition  of 
this  subject.  If,  however,  he  had  not  this  duty  of 
necessary  agent  to  the  cargo  thus  reshipped  after 
delivery,  and  it  was  competent  to  him  to  have 
thrown  them  overboard,  he  is  o fortiori  entitled, 
on  restoring  them  to  the  owner,  to  a lien  upon 
them  for  the  expenses  of  their  preservation ; and 
the  proceeding  m rem  in  a court  having  admiralty 
jurisdiction  is  the  mode  which  ho  has  adopted  for 
enforcing  that  lien.  I think,  therefore,  that  the 
plaintiff  is  entitled  to  recover  the  return  freight 
and  the  incidental  expenses.  I wish  to  observe 
that  I have  consulted  the  cases  for  reference  to 
which  I am  indebted  to  tho  industry  of  counsel, 
though  I have  not  thought  it  necessary  to  advert 
to  more  than  those  I have  mentioned.  I think  I 
should  also  say  a word  as  to  tho  delay  in  Lhe  ad- 
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1 judication  of  this  case.  It  is  due  to  the  following 
cause:  After  the  argument,  and  whilo  I was  con- 
sidering my  judgment,  the  Court  of  Common 
Pleas  prohibited  a County  Court  from  exercising 
jurisdiction  in  a case  of  this  description.  I was 
unable  to  agree  with  the  judgment  of  the  Common 
Pleas ; but,  for  reasons  which  I have  before  stated, 
I thought  myself  bound  to  obey  it,  and,  as  my 
jurisdiction  in  these  matters  is  purely  appellate, 
to  dismiss  the  suit  for  want  of  jurisdiction ; but  I 
gave  leave  to  appeal  to  the  Privy  Council,  suggest- 
ing that,  if  they  took  the  same  view  as  I did,  they 
might  think  themselves  warranted  in  coming  to 
a different  docision  from  that  of  the  Common 
Pleas.  This  they  have  done,  and  have  remitted 
tho  cause  to  tho  jurisdiction  of  this  court.  I 
affirm  the  decree  of  the  court  below  and  dismiss 
the  appeal  with  costs. 

, From  this  decree  the  defendant  in  the  City  of 
London  Court  (the  appellant  in  the  Admiralty 
Court)  appealed  to  her  Majesty  in  Council  on  the 
following  grounds,  as  stated  in  his  case  on  appeal : 
That  the  ship  was  never  ready  to  give  delivery  of 
the  cargo  at  the  agreed  place,  i.e.,  on  the  quay ; 
that  the  obligation  ou  him  to  take  delivery  did 
not  arise  until  the  respondent  wua  readv  to  give 
it;  that  he  broke  no  contract,  as  is  admitted  in  the 
agreed  statement  of  facts,  acted  with  perfect  good 
faith,  and  in  ignorance  of  the  prohibition  against 
landing  petroleum  ; that,  upon  the  other  hand,  the 
respondent,  who  is  a regular  trader  to  Havre,  must 
bo  taken  by  his  agent,  Ucn&ttal,  to  have  knowledge 
of  the  regulations  of  the  port;  and  for  these 
reasons  the  appellant  submitted : First,  that  he 
was  and  is  entitled  to  judgment,  with  costs,  upon 
the  merits ; secondly,  the  respondent  entered  into 
a contract  with  the  appellant  to  deliver  and  land 
the  petroleum  at  the  usual  place  of  unloading  at 
Havre ; thirdly,  that  until  the  respondent  had 
landed  the  petroleum  at  the  usual  place  of  landing 
at  Havre,  which  is  the  quay  there,  no  person  could 
possibly  present  any  bill  of  lading  to  the  captain 
or  master  and  receive  or  demand  the  goods; 
fourthly,  that  tho  appellant  never  expressly  or 
impliedly  sanctioned  the  hiring  of  any  sloop  to 
receive  his  goods ; fifthly,  it  was  by  no  act  or 
default  of  the  appellant  that  the  respondent  did 
not  deliver  the  goods,  or  that  tho  snip  was  de- 
tained for  five  days  in  seeking  to  deliver  goods 
which  the  respondent  might  have  known  from  his 
own  agent  could  not  be  delivered. 

The  respondent’s  case  on  appeal  submitted  that 
the  decrees  of  the  courts  below  should  be  upheld 
for  the  following  reasons  : — 

1.  The  respondent  is  entitled  to  recover  the 
freight  mentioned  in  the  bill  of  lading : 

(o).  Because  the  freight  was  earned  when  the 
goods  were  carried  into  the  port  of  Havre 
and  discharged  there. 

(6).  Because  M.  GemSstal  was  the  agent  of  the 
appellant,  and  tho  goods  were  delivered 
according  to  his  directions. 

(e.)  Because  the  Rhip  carried  the  goods  into 
tho  port  of  Havre,  aud  the  respondent 
was  ready,  so  far  as  ho  was  concerned,  to 
deliver  the  same.  It  was  the  duty  of  the 
appellant,  or  his  ageut,  to  present  the 
bill  of  lading,  and  to  provide  for  aud  take 
delivery  of  the  goods,  aud  he  is  liable  for 
the  consequences  of  not  having  done  so, 
and  the  appellaut,  having  contracted  to 
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take  tho  goods  at  Havre,  is  not  relieved 
from  his  contract  by  the  interference  of 
the  authorities  of  the  place. 

( d ) .  Because  there  was  no  illegality  in  the 

contract,  as  petroleum  is  lawful  merchan- 
dise, and  the  difficulties  created  by  the 
local  people  were  difficulties  which  it  was 
for  the  appellant  to  remove  or  provide  for. 

(e) .  Because  there  was  such  an  execution  of 

the  contract  on  the  part  of  the  respondent 
as  he  could  effect  consistently  with  tho 
incapacity  under  which  the  cargo 
laboured. 

(/).  Because,  even  if  the  goods  were  not 
actually  delivered  to  tne  appellant  at 
Havre,  the  respondent  was  under  the 
circumstances  excused  from  delivering 
them  there ; and  further,  the  appellant 
by  his  conduct  waived  his  right  to  de* 
roand  delivery  at  Havre. 

( g ).  Because  the  respondent  was  ready  and 
• willing  to  deliver  the  goods,  and  the  ap- 
pellant was  not  ready  and  willing  to  accopt 
them,  or  to  make  provision  for  receiving 
them,  or  to  produce  the  bill  of  lading,  or 
to  pay  the  freight. 

2.  If  the  respondent  is  not  entitled  to  recover 
the  freight  mentioned  in  the  bill  of  lading,  he  is 
entitled  to  sue  on  a quantum  meruit,  or  for  freight 
•pro  raid  Uineris. 

3.  The  respondent  is  entitled  to  recover  the  ex- 
penses claimed,  because  the  expenses  were  forced 
upon  the  master  of  the  ship  bj  tho  act  of  the  ap- 
pellant, and  were  properly  incurred  by  the  master 
for  the  benefit  ot  the  appellant,  and  with  the 
sanction  of  M.  G<*n£stal. 

4.  The  respondent  is  entitled  to  recover  the 
amount  claimed  as  homeward  freight,  because  the 
carriage  of  the  goods  home  was  the  only  thing  that 
could  bo  done  under  the  circumstances  for  the 
safety  and  preservation  of  the  goods,  and  was 
directed  ana  sanctioned  by  M.  Gln&tal,  and  was 
ratified  by  the  act  of  the  appellant  in  claiming  the 
goods  here. 

5.  The  appellant  is  liable  to  pay  the  demurrage 
claimed  according  to  the  express  terms  of  tho  bill 
of  lading,  and  for  detaining  tne  ship,  independently 
of  the  terms  of  the  bill  of  lading. 

May  2 and  3,  1873. — The  Admiralty  Advocate 
(Dr.  Deane,  Q.C.)  and  Murphy  for  tho  appellant. — 
Here  tho  contract  was  to  deliver  at  Havre  and  it 
has  remained  unperformed,  though  through  no  de- 
fault on  the  port  of  the  respondent ; yet  he  cannot, 
as  there  was  no  act  on  the  part  of  appellant  prevent- 
ing the  completion  of  the  contract,  recover  freight 
under  the  contract.  The  act  of  third  parties,  and 
even  of  a foreign  government,  whereby  a contract 
is  rendered  impossible  of  performance,  cannot  be 
set  up  as  an  excuse  for  non-performance  unless 
there  is  an  express  stipulation  in  the  contract  pro- 
viding for  the  contingency.  Hence,  as  tho  respon- 
dent would  be  liablo  to  the  appellant  for  breach  of 
the  contract,  he  cannot  recover  for  that  which  ho 
has  never  performed. 

Paradyne  r.  Jane,  Aleyn’s  Rep.  20 ; 

Hadley  v.  Clarke,  8 East,  265  ; 

Taylor  r.  CabhotU,  3 B.  A S.  826  ; 32  L.J.  164,  Q.B. ; 

Appleby  v.  Myers,  L.  Rep.  2 C.P.  (Ex.  Ch.)  651 ; 16  L. 

T.  Rep.  N.S.  669 ; 

Barker  v.  Hodgson,  3 M.  A S.  267 ; 

Paraous  on  Shipping,  vol.  1 pp.  328,  329 ; 

Spence  ▼.  Chadwick,  10  Q.B.  517,  530 ; 

Medeiros  v.  Hill,  8 Bing.  231. 


The  judgment  in  the  court  below  proceeds  greatly 
upon  the  prize  cases  there  cited,  but  there  is  a 
great  distinction  between  the  admiralty  prize  and 
instance  jurisdiction,  because  in  tho  former  the 
court  exercises  an  equitable  power  of  providing  for 
a state  of  circumstances  which  must  necessarily 
havo  been  out  of  the  contemplation  of  the  parties, 
whereas  in  the  latter  tho  court  should  follow  the 
same  rules  in  the  construction  of  a contract  as 
other  oourta  of  law. 

The  Forluna,  Edwards’  Adm.  Rep.  56 ; 

The  Friends,  lb.  246. 

The  finding  that  G£n£stal  was  agent  of  the  appel- 
lant is  erroneous  ; the  authority  given  to  him  was 
merely  to  hold  the  goods  in  safety,  and  not  to 
deliver  except  to  tho  holders,  of  the  bills  of  lading. 
The  respondent,  never  having  been  in  a position  to 
complete  his  original  contract,  cannot  rocover 
return  freight.  [Sir  Montague  Smith. — Suppose 
it  had  become  impossible  to  land  these  goods  by 
misfortune,  would  not  the  master  have  become  the 
agent  by  necessity  for  the  owner  of  the  cargo  P If 
he  had  employed  another  ship  to  carry  them  back 
to  England,  would  not  the  appellant  have  been 
compelled  to  pay  the  freight  r]  That  question 
was  put  in  Christie  v.  Raw  (1  Taunt.  300),  and  yet 
there  it  was  held  that  the  master  could  only 
recover  against  the  consignor  as  for  actual  delivery. 
[Sir  Montague  Smith. — Prom  the  judgment  in 
that  case  it  would  seem  that  the  plaintiff  re- 
covered not  on  tho  old  contract,  but  on  an 
implied  contract  to  deliver.  Here  it  might 
be  said  that  there  was,  on  tho  arising  of  the 
difficulty  as  to  deliver  at  Havre,  a new  and 
implied  contract  on  the  part  of  the  master 
to  be  ready  to  deliver  at  somo  other  place 
than  the  quay.]  In  Christie  v.  Row  it  was  said 
that  a master  was  bound  under  the  circumstances 
to  do  that  which  n prudent  man  would  have  done 
with  his  own  goods,  and  that  he  did  so,  and  yet 
could  not  on  his  contract  recover  return  freights. 

There  was  no  completion  of  this  contract  on  the 
part  of  the  shipowner,  because  the  master  was  never 
ready  and  willing  to  deliver  at  tho  usual  place  of 
discharge,  viz.,  the  quay  at  Havre.  A ship- 
owner nos  no  right  to  claim  demurrage  until  lus 
ship  arrives,  not  merely  in  tho  port,  but  at  tho 
usual  place  of  discharge,  as  the  lay  days  do  not 
commence  till  then,  ana  he  is  not  until  then  ready 
to  discharge  (Hrcreton  v.  Chapman,  7 Bing.  559). 
The  arrival  at  the  quay  was  a condition  precedent 
to  tho  payment  of  freight.  The  quay  was  the 
agreed  place,  and  the  time  for  taking  the  goods 
out,  viz.,  within  twenty-four  hours  after  arrival, 
never  began  to  run,  as  tho  ship  never  got  there 
with  the  goods  on  board.  The  holder  of  the  bill 
of  lading  would  not  be  bound  to  present  it  until 
the  ship  was  at  the  quay  with  the  goods.  Thor© 
was  no  intention  of  the  parties  in  this  case  to  con- 
tract for  » substantial  performance  of  the  contract, 
os  apart  from  an  absolute  performance ; hence  it 
cannot  bo  said  that  any  implied  contract  arose 
from  the  exceptional  circumstances.  In  the  cases 
where  freight  pro  raid  itinerie  peradi  has  been  re- 
covered, there  has  always  been  some  act  of  the 
parties  which  has  given  rise  to  an  implied  con- 
tract. There  was  no  such  act  here,  either  in  Havre 
or  in  London.  In  The  Teutonia  (L.  Rep.  3 
Adm.  & Ecc.  394;  24  L.  T.  Rep.  N.S.  521  ; ante 
vol.  1,  p.  32 ; and  on  appeal,  L.  Rep.  4 I\C. 
171;  26  L.  T.  Rep.  N.S.  48  ; ante  vol.  1,  p.  214) 
there  was  dourly  an  implied  contract  arising  out 
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of  the  demand  mado  by  tho  consignees  for  the 
delivery  of  the  goods  in  a port  within  the  charter- 
party  ; there,  moreover,  the  inability  to  complete 
was  occasioned  by  the  voyage  becoming  illegal  by 
the  law  of  the  country  to  which  the  ship  belonged. 
[The  rest  of  the  argument  was  the  same  as  that  in 
the  court  below.] 

Milward,  Q.C.  and  Gainsford  Bruce  for  the 
respondent. — Assuming  that  the  master  was  ready 
to  deliver  in  tho  port  of  Havre,  then,  if  the  owner 
of  the  goods  was  prevented  by  the  order  of  the 
authorities  from  taking  delivery,  that  was  the 
breach  of  the  owner  of  the  goods,  and  not  of  tho 
shipowners.  The  stipulations  of  the  bill  of  lading 
as  to  taking  the  goods  out  only  imply  that  tho 
owner  is  entitled  to  leave  them  twenty-four  hours 
after  arrival  without  paying  demurrage ; the  duty 
of  the  shipowner  was  fulfilled  in  being  ready  to 
discharge  in  the  port  of  Havre.  There  was  no- 
thing to  prevent  the  master  discharging  the  cargo 
over  the  side  of  the  ship,  which  was  the  only  obli- 

ation  imposed  upon  him,  and  this  in  fact  was 

one.  The  shipowner  entered  into  a contract  to 
carry  on  the  termB  that  the  owner  of  cargo  would 
perform  all  that  he  undertakes  to  do  by  his  con- 
tract ; the  shipowner  is  to  deliver,  and  the  owner 
of  cargo  to  take  out ; the  latter  should  come  to  the 
ship’s  side  and  take  his  cargo.  There  was  no 
contract  in  law  on  the  part  of  the  shipowner  to  do 
more  than  deliver  over  the  side.  On  arrival  in 
port  tho  master  was  entitled  to  expect  some  one 
on  the  part  of  the  consignees  to  demand  the  goods 
and  pay  the  freight,  whereas  no  assistance  was  given 
by  them  to  enable  him  to  complete  his  contract. 

Then  as  to  the  place  of  delivery.  The  contract,  as 
contained  in  the  bill  of  lading,  is  that  tho  goods 
are  to  be  delivered  at  the  “ port”  of  Havre.  If  it 
is  contended  that  they  must  be  delivered  at  the 
usual  place  of  landing  within  that  port,  then  that 
is  introducing  an  implied  stipulation  into  the  con- 
tract ; and  if  it  is  implied,  then  Paradyne  v.  Jane 
(Aleyn^  26)  does  not  apply.  In  Taylor  x.  Caldtoell 
(ubi  tup.)  Blackburn,  J.  says : “ There  seems  no 
doubt  that  where  there  is  a positive  contract  to  do 
a thing,  not  in  itself  unlawful,  the  contractor  must 
perform  it,  or  pay  damages  for  not  doing  it, 
although,  in  consequence  of  unforeseen  accidents, 
the  performance  of  his  contract  has  become 
unexpectedly  burthensome  or  even  impossible. 
. . . . But  this  rule  is  only  applicable  when 
the  contract  is  positive  and  absolute,  and  not  sub- 
ject to  any  condition  cither  express  or  implied.” 
The  contract  hero  is  to  deliver  at  the  port,  not  at 
any  particular  part  of  the  port..  Tho  place  is  only 
implied.  It  is  notan  express  term  which  the  ship- 
owner has  taken  upon  himself,  but  is  an  implied 
undertaking,  subject  to  the  condition  that  such 
delivery  shall  be  possible.  There  was  nothing  to 
prevent  delivery  to  the  consignees  in  any  other 
part  of  the  port  of  Havre.  In  all  the  cases  cited  by 
the  appellants  there  was  an  express  contract  to  do  a 
particular  thing,  which  the  parties  failed  to  perform. 
These  goods  were  discharged  into  a lighter,  and 
were  thoro  at  the  absolute  disposal  of  tho  con 
signee,  provided  that  he  sent  them  elsewhere,  and 
dia  not  attempt  to  land  them  in  the  port  of  Havre. 
On  the  other  hand,  the  appellant  had  entered  into 
an  express  contract  to  take  the  goods  out  within 
twenty-four  hours  after  arrival,  and  in  the  perform- 
ance of  this  contract  he  has  failed,  and  hence 
is  liable  even  if  performance  was  impossible: 
{Ford  v.  Cotenoorth , 9 B.  & S.  559  j 10  B.  & S. 


991;  h.  Rep.  4 Q.B.  127;  L.  Rep.  5 Q.B. 
544.)  In  Bakin  v.  Oxley  (15  C.  B.  N.S.  646 ; 
10  L.  T.  Rep.  N.S.  268;  2 Mar.  Law  Gas. 
O.S.  6.)  Willcs,  J.,  aaya:  "The  true  teat  of  the 
right  to  freight  is,  the  question  whether  tho  ser- 
vice in  respect  of  which  the  freight  was  contracted 
to  be  paid  lias  been  tubat  ant  tally  performed;  and, 
according  to  the  law  of  England,  as  a rule  freight 
is  earned  by  the  carriage  and  arrival  of  the  goods 
ready  to  be  delivered  to  the  merchant.”  That  was 
the  case  here.  The  usual  place  of  delivery  must 
be  taken  to  be  the  usual  place  at  the  time  of  the 
arrival  of  tho  goods ; and,  as  this  place  was  under 
the  control  of  the  port  authorities,  on  the  naming  by 
them  of  a place  of  discharge  within  the  port 
that  place  must  be  taken  to  be  the  usual  place  for 
the  time  being.  There  was  a substantial  }x*rform- 
ance  of  the  contract,  and  that  was  sufficient : 
(The  Teutonia,  ubi  tup.)  In  Wavoh  v.  Morrt’t  (ante, 
vol.  1,  p.  573;  L.  Rep.  8 Q.B.  202;  28  L.  T.  Rep. 
N.  S.  265;  it  was  held  that  n contract  to  carry 
and  deliver  goods,  not  in  itself  illegal,  birt  the 

C»rfonnance  of  which  has  become  impossible, 
cause  to  deliver  at  the  placo  named  had  become 
illegal,  was  properly  performed  by  delivery  in 
another  manner  within  the  charter  not  illegil; 
hence,  where  performance  was  in  this  case  possible 
by  delivering  elsewhere  than  at  the  quay,  the  con- 
tract must  be  considered  as  performed.  [Sir  1L 
Smith  : Is  it  not  common  sense  that  when  it  is 
impossible  to  deliver  at  the  usual  place,  as  both 
parties  are  bound  to  use  reasonable  diligence  in 
the  completion  of  the  contract,  the  next  best  place 
in  the  harbour  under  the  special  circumstances  of 
the  case  is  the  placo  where  delivery  should  take 
place  P] 

Again,  this  delivery  took  place  under  tho  direc- 
tions of  Gen£stal,  who,  as  we  submit,  was  the 
appellant’s  agent  for  that  purpose.  The  letter  to 
him  appointed  him  agent  because  the  words  as  to 
the  payment  of  expenses,  «fce.,  had  the  effect 
of  authorising  him  to  pay  freight  for  the  goods, 
and  to  recover  it  over  against  the  consignees.  As 
the  consignee  resided  at  Rouen,  it  was  necessary 
for  the  appellant  to  appoint  some  one  to  receive  the 

{foods  at  Havre  until  the  presentation  of  the  bill  of 
ading,  and  this  was  provided  for  by  the  appoint- 
ment of  Genestal.  Although  the  letter  aid  not 
arrive  until  after  the  first  departure  of  the  ship 
from  Havre,  yet  after  tho  return  he  was  fully 
authorised  to  act  as  agent,  and  in  accepting 
on  board  the  lighter  he  accepted  delivery  there. 
Moreover,  there  was  an  implied  obligation  on  the 
part  of  the  appellant  to  supply  goods  which  wero 
capable  of  being  carried  and  delivered,  and  he  was 
bound  to  have  known  of  the  incapacity  of  tho 
cargo  ; his  ignorance  cannot  be  used  as  an  excuse 
to  relieve  him  from  the  payment  of  the  freight  duo 
for  the  carriage  of  the  goods.  The  Fortuna  and 
The  Friend  (ubi  tup.)  do  not  proceed  merely  on  the 
ground  of  the  right  to  freight  arising  out  of  tho 
exceptional  circumstances  of  hostile  capture,  but 
Loru  Stowell  distinctly  considers  the  question 
whether  a shipowner  would  have  any  right  to 
freight  independently  of  capture.  If  the  agent 
was  prevented  from  taking  complete  delivery  in 
consequoncc  of  the  incapacity  of  the  cargo,  that 
cannot  affect  the  respondent’s  right  to  freight. 

But  even  assuming  that  G£n£stal  was  not  ap- 
pointed agent  for  the  appellant,  then  there  remains 
the  question  of  the  duty  of  a master  or  ship’s  agent 
in  a caso  of  emergency  arising  affecting  the  cargo. 
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There  can  be  no  doubt  that  a master  is  bound  to 
use  all  due  diligence  to  preserve  his  cargo  from 
injury:  ( Notarn  v.  Henderson,  ante,  vol.  1,  p.  278  ; 

L.  Rep.  5 Q,  B.  346;  Id.  7 Q.  B.  225;  22  L.  T. 
Rep.  N.  S.  577 ; 26  Id.  447.;  3 Mar.  Law  Cas. 
0.  S.  419.)  Having  got  the  goods  to  the  port  of 
Havre,  the  master  was  not  bound  to  bring  them 
book  to  London,  and  might,  if  he  had  been  able, 
have  landed  and  warehoused  them.  He  could  not 
land  them  in  this  case ; was  he  to  havo  thrown 
them  overboard?  If  he  had  landed  them  he 
would  have  been  ontitled  to  charge  the  owners  of 
the  goods  with  the  expenses  of  keeping  them  ; and 
surely  it  is  reasonable  that,  having  done  the  best 
thing  for  the  goods  under  circumstances,  viz., 
brought  them  back  to  England,  tho  master  is  en- 
titled to  charge  the  expense  of  so  doing — that  is,  to 
charge  the  return  freight.  He  is  the  agent  of  the 
owner  of  tho  goods  to  that  extent.  The  expenses 
incurred  at  Havre  and  the  other  ports  arose 
directly  out  of  the  conduct  of  the  owner  of  the 
goods  in  forwarding  such  a cargo,  and  hence  he 
should  pay  them : (HiU  v.  Idle,  4 Camp.  327.)  (The 
rest  of  the  argument  was  the  same  as  that  in  the 
court  below.) 

The  Admiralty  Advocate  in  reply. — The  re- 
spondent was  never  ready  and  willing  to  deliver, 
nor  was  he  ever  in  a position  to  do  so.  The  ship 
could  not  enter  the  port  of  Havre  in  the  proper 
sense  with  these  goods  on  board,  because  she  had 
to  transship  them  before  she  was  entered  at  the 
custom  house.  If  the  respondent  had  wished 
that  any  part  of  the  port  should  be  taken  as  the 
place  of  delivery,  he  should  have  expressed  it  in 
his  contract : (Marquis  of  Bute  v.  Thompson,  13 

M.  & W.  487.)  In  The  Teutonia  (uhi  sup.)  a fresh 
contract  was  created  by  the  demand  for  delivery 
at  another  port  than  that  named.  [Sir  Montague 
Smith. — The  resemblance  between  the  two  cases  is 
that  here  the  question  is  whether  the  delivery  at 
one  part  of  the  port  is  sufficient  when  delivery  at 
another  part  bos  become  impossible ; that  in  The 
Teutonia  it  was  held  that  delivery  at  one  of  several 
ports  named  in  tho  charter  was  a sufficient  per- 
formance of  the  contract  where  the  port  named 
became  impossible,]  There  ib  no  claim  for  ex- 
penses or  back  freight,  as  there  is  no  contract, 
express  or  implied,  on  which  the  respondent  can 
found  the  claim,  he  not  having  completed  his 
original  agreement.  TSir  Montague  Smith  : Sup- 
pose tho  contract  had  been  dissolved  without  the 
fault  of  either  party,  what  ought  the  master  to 
have  done  with  the  goods  ? Should  he  keep  them 
or  throw  them  overboard?]  He  should  bring 
them  back  at  the  shipowner  s risk  and  expense. 
It  is  a risk  he  undertakes  when  he  ships  the  goods, 
unless  he  expressly  excepts  the  risk  in  his  contract. 
[Sir  Montague  Smith  : If  he  were  proceeding  on 
a voyage,  could  he  not  send  them  back  in  another 
shipP]  Certainly,  but  at  his  own  expense,  unless 
the  contingency  was  provided  for. 

Cur.  adv.  vulL 

May  30,  1873. — The  j udgment  of  the  court  was 
delivered  by  Sir  Montague  Smith.— This  was  a 
cause  originally  brought  in  the  City  of  London 
Court  by  the  respondent,  the  owner  of  the  steam- 
ship Argos,  for  freight,  demurrage,  and  expenses 
in  respect  of  147  barrels  of  petroleum,  shipped  by 
the  appellant  to  be  carried  from  London  to  Havre. 
Judgment  was  given  for  tho  plaintiff  in  the  City 
of  London  Court  for  the  full  amount  claimed,  135t. 
5s.  3d.,  and  affirmed  on  appeal  by  the  judge  of  the 


Admiralty  Court,  with  leave  to  appeal  to  her 
Majesty  in  Council.  A statement  of  agreed  facts 
forms  part  of  the  record,  and  the  following  general 
facts  may  be  collected  from  it.  [His  Lordship 
then  shortly  stated  the  facts  as  given  in  the  state- 
ment, and,  after  pointing  out  that  the  letter  from 
the  appellants  to  G^mfetal  of  Dec.  6,  1870,  did  not 
reach  Havre  till  Dec.  9,  continued.] 

It  was  contended  for  the  plaintiff  that  by  this 
letter  the  defendant  constituted  GdmSstal  his  agent 
to  deal  generally  with  the  goods,  and  that  what  was 
done  with  them  at  Havre  was  by  his  authority  as 
such  agent.  But,  in  their  lordships’  view,  Buch  an 
agency  was  not  created ; in  fact,  tho  Argos  was 
despatched  to  Honflour  before  G^nrfstal  had  re- 
ceived the  letter. 

The  first  question  is,  whether  the  freight  was 
earned.  The  bill  of  lading  which  forms  the  con- 
tract describes  the  ship  as  bound  “for  Havre,” 
and  the  special  and  material  terms  are  the 
following,  viz. : “ the  goods  to  be  taken  out 
within  twenty-four  hours  after  arrival,  or  pay 

101  10s.  a day  demurrage and  are  to 

be  delivered  in  good  order,  Ac.,  at  the  aforesaid 
port  of  Havre  ...  on  paying  freight.”  The 
master,  as  a rule,  is  only  bound  to  deliver  cargo 
upon  production  of  the  bill  of  lading;  and  it  is 
clear  that  freight  may  be  earned  before  actual  de- 
livery, if  tho  goods  have  been  brought  to  the  port 
of  arrival  ready  to  be  delivered  according  to  the 
bill  of  lading.  The  rule  was  stated  in  the  judg- 
ment of  the  Court  of  Common  Pleas  delivered  by 
Willes,  J.,  in  Dakin  v.  Oxley  (15  C.  B.,  N.  S.,  664) 
as  follows  : — “ The  true  test  of  tho  right  to  freight 
iB  the  question  whether  the  service  in  respect  of 
which  the  freight  was  contracted  to  be  paid  has 
been  substantially  performed ; and  according  to 
tho  law  of  England,  as  a rule,  freight  is  earned  by 
the  carriage  and  arrival  of  the  goods,  ready  to  be 
delivered  to  tho  merchant.”  Arrival,  of  course, 
means  “ at  the  destined  port,”  as  the  next  passage 
of  the  judgment  explains.  There  is  no  doubt  that, 
in  this  case,  the  goods  were  carried  to  tho  destined 
ort,  and  the  question  is,  whether,  when  they  had  been 
rought  to  the  port  the  master  was  ready  to  deliver 
them  them  there,  if  the  merchant  had  been  ready 
to  perform  his  part  of  the  contract  by  taking  them 
from  the  ship.  The  express  contract  of  the  ship- 
owner is  to  deliver  at  the  port  of  Havre ; that  of 
the  merchant  to  “take  out”  the  goods  there 
within  twenty-four  hours  after  arrival,  or  pay  de- 
murrage. No  part  of  the  port  being  expressly 
mentioned  for  discharging,  there  can  be  no  doubt 
that  under  usual  circumstances  the  ship  ought  to 
have  been  brought  to  the  place  in  the  port  where 
cargo,  such  as  she  carried,  is  ordinarily  discharged. 
It  is  stated  that  “ in  the  ordinary  course  of  busi- 
ness petroleum  would  be  delivered  on  the  quay  at 
Havre,  on  presentation  of  the  bill  of  lading.” 
Their  lordships  however  think  that,  although  this 
may  be  the  ordinary  course,  and  that  in  the  usual 
statoof  things  in  the  port,  the  quay  would  have  been 
the  proper  place  for  the  ship  to  have  gone  to  be 
discharged,  yet  that  this  being  an  implied  duty 
only,  it  does  not  amount  to  an  engagement  to  go 
there  in  all  events  and  under  all  circumstances. 
It  maybe  that  if  the  shipowner  had  expressly  agreed 
to  go  to  the  quay,  he  must  have  been  held  to  a 
strict  performance  of  what  he  had  contracted  to 
do ; but  his  express  contract  is  only  to  deliver  in 
the  port  of  Havre,  and  what  is  a compliance  with 
that  obligation  must  depend  on  and  vary  with  the 
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existing  state  of  things  in  the  port.  The  following 
observations  on  this  subject  occur  in  the  judgment 
of  Tindal,  C.  J.,  in  the  case  of  Gatliffe  v.  Bourne, 
(4  Bing.  N.C.  329) : “ But  we  know  of  no  general 
rule  of  law  which  governs  the  delivery  of  goods  under 
a bill  of  lading,  where  Buch  delivery  is  not  expressly 
in  accordance  with  the  terms  of  the  bill  of  lading, 
except  that  it  must  be  a delivery  according  to  the 
practice  and  custom  usually  observed  in  the  port 
or  place  of  delivery.  An  issue  raised  upon  an 
allegation  of  such  a mode  of  delivery  would  ac- 
commodate itself  to  the  facts  of  each  particular 
case,  and  would  let  in  every  species  of  excuse 
from  the  strict  and  literal  compliance  with  the 
precise  terms  of  the  bill  of  lading,  which  must 
necessarily  be  allowed  to  prevail  with  reference  to 
the  means  and  accommodation  for  landing  goods 
at  different  places,  the  time  of  the  arrival  and  de- 
parture of  the  vessel,  the  state  of  the  tide  and 
wind,  interruptions  from  accidental  causes,  and  all 
the  other  circumstances  which  belong  to  each  par- 
ticular port  or  place  of  delivery.”  The  petroleum 
was  not  allowed  to  be  discharged  at  or  near  the 
quay,  apparently  because  munitions  of  war  were 
lying  about.  But  the  same  impossibility  of  getting 
the  ship  up  to  it  might  have  arisen  if  the  quay 
had  been  under  repair,  or  the  approach  to  it  had 
been  prevented  by  a wreck.  It  could  not  be  said 
that,  had  such  accidents  happened,  the  shipowner 
would  not  have  performed  nis  contract  by  being 
ready  to  discharge  in  some  other  convenient  part 
of  the  port.  It  is  true  that  on  the  first  arrival  of 
the  Argos  at  Havre  she  was  not  permitted  to  stay 
anywhere  in  the  port  more  than  a few  hours ; but 
on  her  return,  after  her  ineffectual  efforts  at  other 
ports,  she  not  only  obtained  permission  to  stay  in 
the  outer  harbour,  but  to  discharge  the  petroleum 
there.  This  outer  harbour  is  within  the  port,  and 
is,  as  their  Lordships  understand,  an  artificially 
protected  place  where  goods  may  be  conveniently 
and  safely  discharged.  The  petroleum  remained 
there  for  at  least  four  days,  during  which  the  de- 
livery of  it  could  have  been  given,  being,  ns  their 
lordships  think,  a reasonable  time  for  that  pur- 
pose ; and  although  the  authorities  would  not  allow 
it  to  be  landed  at  Havre,  the  defendant  might  un- 
doubtedly have  received  it,  if  he  had  chosen,  in 
the  harbour,  and  given  it  any  other  destination  he 
pleased. 

But  it  was  further  contended  for  the  defen- 
dant, that,  in  order  to  perform  his  contract,  the 
master  must  not  only  have  been  ready  to  deliver 
in  the  port,  but  to  land  the  goods  at  Havre,  or 
that,  at  the  least,  the  defendant,  on  receiving  them, 
must  himself  have  been  able  to  land  them  there  ; 
and  that,  as  this  could  not  be  done,  the  contract 
became  incapable  of  performance,  and  dissolved. 
Their  Lordships  are  not  of  this  opinion.  They 
think  the  effect  of  the  stipulation  in  the  bill  of 
lading,  “ The  goods  to  oe  taken  out  within 
twenty-four  hours  after  arrival,  or  pay  ten  guineas 
a day  demurrage/’  was  to  cast  upon  the  defendant 
the  obligation  of  taking  the  goods  out  of,  or  at 
all  events  from,  the  ship,  that  is,  from  alongside. 
The  engagement  of  the  defendant  to  pay  demur- 
rage after  twenty-four  hours  clearly  implies  that 
the  parties  contemplated  that  the  ship  might  he 
detained  by  his  default  to  take  out  the  goods,  and 
that  it  was  not  intended  the  master  should  land  or 
take  the  risk  of  landing  them.  The  prohibition 
to  land  the  petroleum,  therefore,  did  not  prevent 
the  plaintiff  from  fulfilling  his  part  of  the  con- 


tract. The  note  in  the  margin  of  the  bill  of  lading 
relating  to  a landing  charge  is  probably  a printed 
form,  and  may  mean  that  goods,  if  landed,  are 
subject  to  such  a charge ; but  this  general  notice 
cannot  control  the  special  terms  in  the  body  of  the 
bill.  In  a recent  case  ( v.  Morris,  ante. , 
vol.  1,  p.  573 ; L.  Rep.  8 Q.  B.  202),  a cargo  of 
hay  was  brought  from  Trouville  to  London, 
under  charter  and  bill  of  lading  which  made 
the  hay  deliverable  at  the  port  of  London. 
There  was  a stipulation  to  the  effect  that  the 
cargo  should  be  brought  and  taken  from  the 
ship  alongside.  The  shipper  directod  the  master 
to  proceed  to  a particular  wharf  in  Deptford 
Creek,  and  the  parties  contemplated  landing 
the  hay  there.  It  turned  out  that  by  an  order  in 
council,  under  the  Cattle  Diseases  Act,  of  which 
they  were  ignorant,  it  was  made  illegal  to  land 
in  England  hay  brought  from  France.  After  a 
long  delay  the  shipper  received  the  hay  into 
another  ship  alongside ; and  the  action  was 
brought  against  him  for  demurrage  whilst  the  ship 
was  detained.  The  defence  set  up  was  the  ille- 
gality of  the  contract ; but  Mr.  Justice  Blackburn 
in  delivering  judgment  made  some  observations 
which  bear  on  the  objection  relied  on  in  this  case, 
that  the  contract  of  the  shipowner  was  not  per- 
formed because  the  petroleum  could  not  be  landed 
at  Havre.  The  learned  judge  says : “ When  it 
turned  out  that  the  defendants  had  named  a place 
for  the  performance  of  the  contract  where  the  per- 
formance was  impossible  because  illegal,  that 
did  not  put  an  end  to  the  contract,  if 
the  performance  in  any  other  way  was  legal 
ana  practicable.  In  the  present  case  the  per- 
formance, by  receiving  the  cargo  alongside  in 
the  river  without  landing  at  all,  was  both  legal  and 
practicable.”  Again,  “ It  is  a mistake  to  say  the 
plaintiff  intended  that  the  hay  should  be  landed. 
He  no  doubt  contemplated  that  it  would  be,  for, 
except  under  very  unusual  circumstances,  hay  is 
not  brought  into  the  Thames  for  any  other  object ; 
but  all  that  the  shipowner  bargained  for,  aud  all 
that  ho  can  properly  be  said  to  have  intended,  was, 
that  on  the  arrival  of  the  ship  in  London,  hiB 
freight  should  be  paid,  and  tbo  hay  taken  out  of 
his  ship.”  The  learned  judge  also  says  that  The 
Teutonia,  lately  decided  by  this  committee  {ante, 
vol.  1,  p.  214;  L.  Rep.  4 P.  C.  172),  would  have 
been  precisely  in  point  if  the  order  in  force 
had  come  into  operation  after  the  contract  in- 
stead of  before.  In  Waugh  v.  Morris  the  plain- 
tiff recovered  for  the  detention  of  his  ship,  although 
it  was  not  possible  to  land  the  hay  anywhere 
in  the  port  of  London.  The  contract  of  the 
shipper  in  that  case  does  not,  in  their  Lordships' 
view,  substantially  differ  from  the  defendant’s  in 
the  present.  It  was  remarked  by  Mr.  Justice 
Blackburn  that  the  hay  might,  under  Borne  cir- 
cumstances, have  been  profitably  rc-shipped,  and 
it  might  have  so  happened  in  this  case  with  the 
potroleum.  It  can  scarcely  be  contended  that  the 
master  would  have  been  justified,  when  he  found 
the  petroleum  could  not  be  landed,  in  at  once 
leaving  the  port  without  waiting  a reasonable 
time  to  give  to  the  defendant  an  opportunity  of 
receiving  it  there.  He  might,  even  it  the  prohibi- 
tion had  not  existed,  have  desired  to  Bend  the 
goods  to  Rouen  or  elsewhere  by  water,  instead  of 
landing  them.  Thoir  Lordships,  therefore,  think 
that  the  means  of  performing  the  contract  were 
not  exhausted,  nor  the  contract  dissolved,  when  it 


MARITIME  LAW  CASES. 


17 


Phiv.  Co.]  Brown  (app.)  v.  Gaudet  (resp.) ; Cargo  ex  Argos.  [Priv.  Co. 


was  foand  the  ship  oould  not  be  discharged  at  the 
quay  and  the  cargo  landed ; and  that  they  ought  to 
hold  that,  the  master  being  ready  and  able  to  give 
delivery  in  the  harbour,  and  having  kept  the 
goods  a reasonable  time  there  for  the  purpose,  the 
freight  has  been  earned.  It  is  admitted  that  both 
parties,  when  they  mode  the  contract,  were  igno- 
rant of  the  prohibition  against  landing  petroleum, 
and  therefore  no  question  of  intentional  infraction 
of  the  law  of  France  arises. 

It  was  contended  for  the  plaintiff  that,  as  the 
inability  to  land  arose  from  the  incapacity  of 
the  goods  and  not  of  the  ship,  the  judgment 
of  Sir  William  Scott  in  The  Forluna  (Edwards 
26)  was  an  authority  for  declaring  the  freight 
to  be  recoverable,  even  if  the  contract  of  the 
ship  had  been  to  land  the  goods,  or  to  deliver 
them  on  land.  But  os,  in  their  Lordships’  view, 
that  is  not  the  contract,  it  is  unnecessary 
for  them  to  consider  whether  the  judgment 
for  the  plaintiff  oould  properly  rest  upon  this 
ground.  The  counsel  for  the  defendant  relied  on 
some  of  the  reasons  given  by  the  judges  in  Ford 
and  others  v.  Cotcsworth  and  others  (L.  Rep.  4 
Q.B.  127  ; 5 Id.  544).  The  action  in  that  case  was 
for  detaining  the  ship,  and  the  judges  were  con- 
sidering whether  reasonable  diligence  had  been 
used  by  the  merchant  in  unloading  the  goods. 
The  right  to  freight  did  not  arise,  and  the  atten- 
tion of  the  judges  was  directed  only  to  the  ques- 
tion whether,  under  the  peculiar  circumstances  of 
the  case,  unreasonable  delay  in  discharging  the 
ship  had  been  established. 

The  next  question  to  be  considered  is,  whether 
the  plaintiff  is  entitled  to  compensation  in 
the  snape  of  homeward  freight  for  bringing 
the  petroleum  back  to  England.  It  seems  to 
be  a reasonable  inference  from  the  facts,  that 
after  the  four  days  during  which  tho  petroleum 
had  been  lying  in  the  harbour  had  expired,  the 
authorities  would  not  have  allowed  it  to  remain 
there.  It  was  still  in  the  master's  possession,  and 
the  question  is,  whether  ho  should  have  destroyed 
or  saved  it.  If  ho  was  justified  in  trying  to  savo 
it,  their  Lordships  think  he  did  the  best  for  the 
interest  of  the  defendant  in  bringing  it  back  to 
England.  Whether  he  was  so  justified  is  the 
question  to  be  considered.  As  pointed  out  by  the 
judge  of  the  Admiralty  Court,  the  samo  kind  of 

?ueation  arose  in  Christy  v.  Row  (2  Taunt.  300). 
n that  case  Sir  James  Mansfield  says  : 44  Where  a 
ship  is  chartered  upon  one  voyage  outwards  only, 
with  no  reference  to  her  return,  and  no  contem- 
plation of  a disappointment  happening,  no  decision 
which  I have  been  able  to  fina  determines  what 
shall  be  done  in  case  the  voyage  is  defeated ; the 
books  throw  no  light  on  the  subject.  The  natural 
justice  of  the  matter  seems  obvious — that  a master 
should  do  that  which  a prudent  man  would  think 
most  conducive  to  the  benefit  of  all  concerned. 
But  it  appears  to  be  wholly  voluntary  ; I do  not 
know  that  he  is  bound  to  do  it ; and  yet,  if  it  wero 
a cargo  of  cloth  or  other  valuable  merchandise,  it 
would  be  a great  hardship  that  he  might  be  at 
liberty  to  cast  it  overboard.  It  is  singular  that 
such  a question  should  at  this  day  remain  unde- 
cided.” The  precise  point  doeR  not  seem  to  have 
been  subsequently  decided ; but  several  cases  have 
since  arisen  in  which  the  nature  and  scope  of  the 
duty  of  the  master,  as  agent  of  the  merchant,  have 
been  examined  and  defined.  (Amongst  others, 
Tronson  v.  Dent,  8 Moore  P.  C.  C.  419  ; Notara  v. 

Yol,  n.,  n.  s. 


Henderson,  ante,  vol.  1,  p.  278  ; L.  Rep.  7 Q.  B.  225; 
Australasian  Navigation  Company  v.  Morse,  ante, 
vol.  1,  p.  407 ; L.  Rep.  4 P.  U.  222.)  It  results 
from  them  that  not  merely  is  a power  given,  but  a 
duty  is  cast  on  the  master  in  many  cases  of  acci- 
dent and  emergency,  to  act  for  the  B&fety  of  the 
cargo  in  such  manner  os  may  bo  best  under  the 
circumstances  in  which  it  may  be  placed,  and  that, 
as  a correlative  right,  he  iB  entitled  to  charge  its 
owner  with  tho  expenses  properly  incurred  in  so 
doing.  Most  of  the  decisions  nave  related  to  cases 
where  the  accident  happened  beforo  tho  comple- 
tion of  the  voyage,  but  their  Lordships  think  it 
ought  not  to  be  laid  down  that  all  obligation  on 
the  part  of  the  master  to  act  for  the  merchant 
ceases  after  a reasonable  time  for  the  latter  to  take 
delivery  of  the  cargo  has  expired.  It  is  well 
established  that  if  the  ship  has  waited  a reason- 
able time  to  deliver  goods  from  her  side,  the 
master  may  land  and  warehouse  them  at  tho 
charge  of  the  merchant ; and  it  cannot  be  doubted 
that  it  would  be  his  duty  to  do  so  rather  than  to 
throw  them  overboard.  In  a case  like  the  present, 
where  the  goods  could  neither  be  landed  nor  remain 
where  they  were,  it  seems  to  be  a legitimate  ex- 
tension of  the  implied  Agency  of  the  master  to  hold 
that,  in  the  absence  of  all  advices,  he  had  autho- 
rity to  carry  or  send  them  on  to  such  other  place 
as  in  his  judgment,  prudently  exercised,  appeared 
to  be  most  convenient  for  their  owner ; and  if  so, 
it  will  follow  from  established  principles  that  the 
expenses  properly  incurred  may  be  charged  to  him. 
Their  Lordships  have  no  doubt  that  bringing  the 
goods  back  to  England  waH  in  fact,  the  best  and 
cheapest  way  of  making  them  available  to  the  defen- 
dant, and  that  they  were  brought  back  at  less 
charge  in  the  Argos  than  if  they  had  been  sent  in 
another  Bhip.  If  the  goods  had  been  of  a nature 
which  ought  to  have  led  the  master  to  know  that 
on  their  arrival  they  would  not  have  been  worth 
the  expenses  incurred  in  bringing  them  back,  a 
different  question  would  arise.  But  in  the  present 
case  their  value,  of  which  tho  defendant  has  taken 
the  benefit  by  asking  for  and  obtaining  the  goods, 
far  exceeded  the  cost.  The  authority  of  the  master, 
being  founded  on  necessity,  would  not  have  arisen 
if  he  could  have  obtaiued  instructions  from  the 
defendant  or  his  assignees.  But  under  the  cir- 
cumstances this  was  not  possible;  indeed,  this 
point  was  not  relied  on  at  the  bar. 

Their  Lordships,  for  tho  above  reasons,  are  of 
opinion  that  the  plaintiff  has  made  out  a case  for 
compensation  for  bringing  back  the  goods  to 
England. 

But  they  think  the  plaintiff  is  not  entitled  to  re- 
cover the  amount  claimed  for  demurrage  and  ex- 
penses in  attempting  to  enter  the  ports  of  Honfleur 
andTrouville.  These  efforts  may  have  been  made  by 
him  in  the  interest  of  the  cargo  as  well  as  the  ship ; 
but  they  were  made  before  the  ship  was  ready  to 
deliver  at  all  in  the  port  of  Havre,  and  the  ex- 
penses of  this  deviation  and  of  the  return  to  Havre, 
after  permission  had  been  obtained  to  discharge 
there,  must  be  treated  as  expenses  of  the  voyage, 
and  not  as  incurred  for  tho  benefit  of  the  defen- 
dant. Tho  charges  for  the  hire  of  the  vessel  and 
of  storing  the  petroleum  in  her  at  Havre,  after 
permission  had  been  obtained  for  its  discharge 
there,  stand  on  different  ground.  If  the  ship  had 
then  waited  in  tho  outer  harbour  with  tho  petro- 
leum on  board,  the  defendant  would  have  been  liable 
to  pay  demurrage  at  101. 10#.  a day.  It  was  ob- 
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viously,  therefore,  to  his  advantage  under  the  cir- 
cumstances for  the  master  to  hire  the  vessel,  and 
thus  relieve  him  from  the  heavy  demurrage  payable 
for  the  detention  of  the  ship.  The  whole  expense  of 
this  operation  appears  to  be  about  151.  only. 

In  the  result  their  Lordships  think  the  plaintiff  is 
entitled  to  recover  the  outward  freight,  and  the 
charge  made  for  the  carriage  back  to  England, 
together  481.  8«.,  and  also  the  15 l.  for  the  above 
expenses  at  Havre,  in  all  631.  8*. 

When  their  Lordships  remitted  the  c&nsc, 
after  deciding  tho  question  of  jurisdiction,  they 
were  told  it  nad  been  fully  beard  by  the  judge 
of  the  Admiralty  Court,  and  they  presumed 
that  the  judgment  he  was  prepared  to  give 
would  be  acquiesced  in.  The  defendant,  how- 
ever, notwithstanding  tho  small  amount  in  dis- 
pute, applied  for  leave  to  appeal,  which  was 
granted  only  on  the  ground  that  questions  of  law 
of  general  importance  were  involved  in  the  deci- 
sion. Having  failed  on  these  questions,  he  ought, 
although  the  decree  will  be  reduced  in  amount,  to 
pay  the  costs  of  his  appeal. 

Their  Lordships  will  numbly  advise  Her  Majesty 
that  the  judgment  given  for  tho  plaintiff  ought  to 
lac  affirmed,  except  only  that  the  amount  thereof 
should  be  reduced  to  631.  8s.  The  respondent  will 
have  the  costs  of  this  appeal. 

Ajrpeal  dismissed. 
Solicitors  for  the  appellant,  Heather  and  Son. 
Solicitors  for  the  respondent,  Caitanis,  Jehu, 
and  Cattams. 

COURT  OF  COMMON  PLEAS. 

Exported  by  H.  F.  Poolxt  tn<!  Joan  Boss,  Eaqra., 
Earn*  t«rs-at- Law. 

Saturday,  May  3,  1873. 

Corkling  r.  Massey. 

Charter-party — Meaning  o f words,  **  expected  to  he 
at  a port  *’ — Warranty — Breach  of. 

Bya  charter-party  it  was  mutually  agreed  between 
ike  plaintiff  and  defendant  that  a ship  expected  to 
he  at  Alexandria  about  15 th  Dec.  should  proceed 
to  Alexandria,  or  as  near  thereto  as  she  could 
safely  get,  and  there  load  a cargo. 

Held,  that  the  words  expected  to  be  at  Alexandria 
about  loth  Dec.  were  a matter  of  contract  for 
the  breach  whereof  an  action  is  maintainable, 
also  that  they  mean  that  the  ship  is  in  such  a 
place  that  she  may  reasonably  expect  to  be  at 
Alexandria  at  the  time  named. 

The  declaration  stated  that  an  agreement  or 
charter-party  was  made  by  and  between  tho 
plaiutiff  and  defendant  bearing  date  tho  14th 
Nov.  1871,  and  that  in  tho  said  charter-party  it 
was  agreed  between  Messrs.  Massey  and  Sawyer, 
of  the  good  British  steamship  or  vessel  called  tho 
Ceres,  expected  to  be  at  Alexandria  about  the  15th 
Dec.  1871,  and  R.  Corkling,  of  Manchester,  mer- 
chant, that  the  said  ship  being  tight,  staunch,  and 
strong,  classed  Al,  ana  every  way  fitted  for  tho 
▼oyage,should  with  all  convenient  speed  sail  and  pro- 
ceed to  Alexandria,  Egypt,  or  so  near  thereunto  as 
she  may  safely  get,  anti  there  load  a full  and  com- 
plete cargo  of  cotton,  seed,  Ac.  setting  out  all  the 
conditions  of  the  charter-party ; and  averred  that 
the  said  Robert  Corkling,  in  the  said  charter- 
party  mentioned  was  the  plaintiff,  and  the  said 
Massey  therein  mentioned  was  the  defendant, 
and  that  all  things  happened,  and  all  times 


elapsed,  necessary  to  entitlo  the  plaintiff  to  have 
the  said  agreement  performed  by  the  defendant, 
and  to  maintain  this  action  for  the  breaches  there- 
inafter alleged,  yet  the  said  ship  was  not  then 
expected  to  be  at  Alexandria  about  the  said  15th 
Dec.  1871,  but  it  was  then  in  such  j*art  of  the 
world,  and  under  such  engagements  that  the 
said  ship  could  not  perform  her  said  engagements 
and  arrive  at  Alexandria  abont  tho  said  day. 

Plea  3. — And  for  a third  plea  the  defendant 
says  that  before  and  at  the  time  of  the  making 
of  the  alleged  agreement,  tho  said  vessel  Ceres 
in  the  said  charter-party  mentioned,  was  on  a 
passage  to  Revel  an  d Ue!  singfors,  and  thence  to 
load  from  Cronstadt  or  Riga  for  a port  on  tho 
east  coast  of  England  or  a port  on  the  continent, 
and  thence  to  proceed  to  Alexandria  with  a cargo 
from  a coal  port,  of  all  which  tho  plaintiff  had 
notice,  and  the  said  above  named  defendant  says, 
that  the  alleged  charter-party  was  made  subject  to 
tho  condition  that  the  said  vessel  should  with  all 
convenient  speed  fulfil  her  said  engagements  and 
then  sail  ana  proceed  to  Alexandria,  and  the  said 
above  named  defendant  says  that  tho  said  vessel 
did  with  all  convenient  speed  fulfil  his  Raid  engage- 
ment, and  sail  and  proceed  to  Alexandria. 

The  defendant  demurred  to  so  much  of  the  de- 
claration as  alleged  as  a breach,  that  the  said  ship 
was  in  such  part  of  the  world,  and  under  suen 
engagements,  that  the  said  ship  could  not  perform 
her  said  engagements  and  arrive  at  Alexandria 
about  the  said  day  or  days. 

Replication  and  joinder  in  demurrer  and  de- 
murrer to  the  defendant’s  third  plea. 

Joinder  in  demurrer. 

Bay, Q.C. (with  whom  was  Petheram)  for  the  plain- 
tiff.— It  is  part  of  the  contract  that  tho  ship  shall 
be  at  Alexandria  on  or  about  the  day  named,  and  it 
amounts  to  a warranty  that  she  was  so  situated 
that  Bhe  might  be  there,  and  under  such  engage- 
ments that  she  might  be  reasonably  expected  to 
arrive  there  at  the  date  mentioned.  What  tho 
words  “ on  or  about”  mean,  is  shown  in  the  case 
of  Behn  v.  Burness  (1  Mar.  Law  Cas.  O.  8. 
178,  3*29;  8 L.  T.  Rop.  N.  S.  207;  3 B.  A 8. 
751);  there  by  a cliArter-party  dated  the  19th 
Oct.  it  was  agreed  that  the  ship  now  being  in  tho 
port  of  Amsterdam,  shonld  sail  to  Newport  for 
cargo.  On  15th  Oct.  the  ship  was  at  a place  sixty 
miles  from  Amsterdam,  and  could  have  reached  tho 
docks  in  twelve  hours  with  ordinary  weather,  but 
owing  to  boisterous  weather,  she  did  not  reach  tho 
docks  until  the  23rd  inst.  It  was  held  that  tho 
words  in  the  charter-party,  “ now  in  tho  port  of 
Amsterdam,”  implied  a warranty,  and  that  as  tho 
ship  was  not  in  tho  port  of  Amsterdam  at  the 
time  the  charter-party  was  made,  the  charterer  was 
justified  in  saying  there  had  been  a failure  of 
performance  of  an  essential  condition,  and  in  re- 
fusing to  load  the  ship  on  her  arrival  at  Newport. 
Secondly,  the  plea  is  bad,  for  tho  charter-party 
being  in  writing,  cannot  bo  varied  or  added  to  by 
any  parol  condition.  Young  v.  Austen  (L.  Rep.  4 
C.P.  553;  20  L.  T.  Rep.  N.S.  396)  is  against  me.  but 
that  case  is  disapproved  of,  and  Brett,  J.  invites 
the  court  to  overrule  it  in  Abrey  v.  Crux  (L.  Rep. 
5 C.  P.  46).  [Keating,  J. — We  certainly  sitting  hero 
should  not  overrule  a decision  of  our  own  court.] 

Butt,  Q.C.  and  It.  E.  Webster  for  the  defen- 
dant.— There  is  no  condition  precedent  that  tho 
vessel  should  Ixs  at  Alexandria.  It  is  a mere 
statement  in  the  charter-party,  that  the  vessel 
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is  expected  to  be  there  about  the  15th  Dec. 
A statement  of  the  tonnage  of  a ship  in  a 
* charter-party  is  mere  matter  of  description,  and 
does  not  amount  to  a warranty : ( Barker  v.  Windle-, 
6 EL  & Bl.  675;  see  also  Harris  v.  Mantle,  3 T.  R. 
307).  And  so  here  the  statement  is  too  vague  to 
amount  to  a warranty,  and  distinguishable  from 
JBehn  v.  B unless  (w&i  sup.).  It  is  necessary  for 
the  plaintiff  to  aver  accomingto  tho  true  construc- 
tion of  the  charter-party,  that  the  defendant  knew 
that  the  situation  of  the  ship  was  such  that  she 
could  not  be  expected  to  arrive.  The  third  plea 
does  not  attempt  to  vary  the  words  of  the  charter- 
party,  but  shows  that  the  whole  charter-party  was 
subject  to  a condition  that  the  vessel  should  fulfil 
her  engagements,  which  she  had  at  that  time  un- 
finished. [Keating,  J. — On  that  point  we  have 
made  up  our  minds.] 

Hay,  Q.C.  in  reply. 

Keating,  J. — With  reference  to  the  demurrer  to 
the  third  plea,  we  have  already  expressed  our 
opinion ; it  is  decided  by  the  opinion  expressed  by 
this  court  in  the  case  of  Young  v.  Austen  (20  L.  T. 
Rep.,  N.  S.  31*6 ; L.  Rep.  4 C.  P.  553),  and  which  case 
-we  entirely  approve  of.  The  remaining  point  for 
ns  to  consider  is  with  reference  to  the  breach  in 
the  declaration.  It  alleges  that  the  ship  was  not 
then  expected  to  be  at  Alexandria  about  the  15th 
Dec.  1871,  but  was  then  in  such  part  of  the  world, 
and  under  snch  engagements,  tnat  the  ship  could 
not  perform  her  said  engagements  and  arrive  at 
Alexandria  about  the  day.  It  depends  whether 
the  words  “ expected  to  be  at  Alexandria"  are  words 
of  description,  or  are  in  the  nature  of  a contract. 
I am  of  opinion  they  are  in  the  nature  of  a 
warranty,  and  that  the  breach  is  therefore  well 
assigned.  No  doubt  tho  words  are  somewhat 
vague  and  uncertain,  but  I come  to  tho  conclusion 
they  are  part  of  the  contract,  and  intended  to 
be  so.  It  is  of  the  utmost  importance  to  the 
charterer  that  he  should  know  when  to  expect 
the  ship  to  be  at  Alexandria,  and  such  a state- 
ment one  would  expect  to  find  in  every  charter- 
party.  I therefore  consider  that  tho  words  **  ex- 
pected to  be  at  Alexandria  about  the  15th  Dec. 
1871,”  mean  she  is  in  such  a position  that  sho 
may  reasonably  be  expected  to  be  there,  else  there 
would  bo  no  binding  contract  between  the  ship- 
owner and  the  charterer,  and  the  charterer  would 
be  at  the  owner’s  mercy.  Hero  we  do  no  violence 
to  hold  as  we  do.  Tho  proper  construction  is, 
that  it  is  in  the  nature  of  a warranty,  for  breach  of 
which  there  is  a cause  of  action,  and  the  breach  is 
well  assigned. 

Hontyax,  J. — As  to  the  third  plea,  I agree  with 
ray  brother  Keating,  we  are  bound  by  the  decision 
in  Young  v.  Austen  (ubi  sup.).  On  the  other  ques- 
tion I consider  the  words  used  in  alleging  tho 
breach  ns  a matter  of  contract;  they  afford  tho 
only  indication  in  the  charter-party  whereabouts 
tho  vessel  is,  and  the  only  thing  that  affords  tho 
charterer  any  information  when  he  will  be  likely 
to  bo  able  to  ship  his  cargo.  The  words  are  not  in 
the  nature  of  description.  In  Gorrissen  v.  Perrin 
(2  C.  B.,  N.  S.,  681),  tho  words  expected  to  arrive 
per  a certain  ship  were  held  to  be  a warranty  that 
the  goods  were  then  on  their  way.  In  Oliver  v. 
Fielden  (4  Ex.  135),  by  the  charter-party  it  was 
agreed  a new  ship  now  abont  to  be  launched  aud 
ready  to  receive  cargo  in  May,  should  load  on 
board  a cargo  of  timber,  and  it  was  there  held  that 
the  readiness  to  receive  a cargo  in  May  was  a 


condition  precedent  to  the  plaintiff ’s  right  to  re- 
cover for  not  loading  a full  cargo.  I do  not  think 
that  the  words  can  be  made  out  to  l>e  matter 
of  description;  there  must  therefore  be  judgment 
on  the  aernurrer  to  the  plea  for  the  defendant, 
and  on  the  demurrer  to  the  declaration  for  the 
plaintiff. 

Attorneys  for  plaintiff,  Walter  and  Hanson. 

Attorneys  for  defendant,  Pritchard  and  Son. 


Saturday , May  31,  1873. 

Robinson  v.  Knight  and  another. 
Charter-party — Lump  freight — Loss  of  part  of  cargo 
by  excepted  perils — Deduction  from  freight. 

By  charter-party  *<  was  agreed  that  the  ship  should 
load  a cargo  of  lathwood  and  a deck  load,  and 
“ proceed  to  London  attd  deliver  the  same,  being 
paid  freight-  as  follows,  viz.  a lump  sum  of  31  bl. 
...  the  freight  to  be  paid  in  cash,  half  on  the 
arrival,  the  remainder  on  unloading  and  right 
delivery  of  cargo.”  The  ship  took  her  cargo 
accordingly,  but  on  the  homeward  voyage  the  deck 
load  was  washed  overboard  and  lost,  by  the  ex- 
cepted perils  of  the  seas,  without  default  of  the 
shipowner.  The  rest  of  the  cargo  was  rightly 
delivered : 

Held,  that  the  charterer  was  not  entitled  to ' deduct 
from  the  lump  freight  a sum  proportioned  to  the 
amount  of  cargo  which  had  been  so  lost,  but  that 
the  whole  freight  was  earned  by  the  shipowner. 
The  Norway  (Bro.  & L.  404),  foliotoed. 

Action  in  the  Lord  Mayor’s  Court  to  recover  a 
sum  of  161. 19s.  9d.  for  freight  under  a charter-party. 

By  charter-party  of  3rd  Oct.  1870,  it  was  agreed 
between  the  owner  of  the  ship  Nile  ana  the 
defendants,  merchants  of  London,  that  tho  vessel 
should  go  to  Riga  there  to  load  at  two  places 
named  a full  ana  complete  cargo  of  lath  wood, 
the  ship  to  be  provided  with  a deckload,  and 
“ that  the  ship  bo  loaded  shall  proceed  to  London 
and  deliver  the  same,  being  paid  freight  as 
follows,  viz.  a lump  sum  of  3152.,  the  cargo  to  be 
taken  from  the  side  of  the  ship,  freight  to  be  paid 
in  cash,  half  on  the  arrival,  the  remainder  on  un- 
loading and  right  delivery  of  cargo,  less  four 
months’  discount.” 

The  charter  contained  tho  usual  clause,  except- 
ing losses  by  perils  of  the  sea,  Ac. 

The  ship  went  to  Riga,  then  loaded  a full  cargo 
with  a deck  load,  and  returned;  but  on  the  home- 
ward voyage  the  deck  load  was,  without  default  of 
the  shipowner,  washed  overboard  and  last  by  the 
perils  of  the  sea. 

The  rest  of  the  cargo  having  been  delivered,  tho 
plaintiff  claimed  his  lump  freight,  but  the 
defendant  sought  to  deduct  therefrom  a sum  of 
162.  19s.  9 d.  in  respect  of  the  deck  load  lost,  where- 
upon the  plaintiff  sued  to  recover  the  162.  19*.  9 d. 

The  cause  was  tried  by  the  Common  Serjeant 
without  a jury,  when  tho  defendants  denied  their 
liability  to  pay  freight  for  the  part  of  the  cargo 
lost.  Verdict  for  the  162. 19*.  9dL  Leave  to  move 
to  enter  a nonsuit. 

A rule  having  been  obtained  accordingly  upon 
tho  authorities  following,  viz. — 

TFrtgAt  v.  Cowper , 1 Brownlow,  21 ; 

Abbott  on  Shipping,  11th  edit.  3U4: 

Smith's  Merc&ntilo  Law,  7th  edit.  325 ; 

Dakin  v.  Oxley,  15  C.  B.,  N.  S.,  646 ; and 
The  Noncay,  2 Mar.  Law  Can.  O.  S.  17,  168,  254 ; 12 
L.  T.  Rep.  N.  S.  57 ; Bro.  A Lush.  377. 
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Grantham  showed  cause. — There  was  in  effect  a 
demise  of  the  ship.  The  defendants  have  had  the 
use  of  the  whole  vessel,  and  the  plaintiff  is  entitled 
to  the  sum  agreed  upon  for  freight  without  deduc- 
tion in  respect  of  the  part  of  the  cargo  which  was 
lost,  through  no  default  on  his  part  but,  by  the  ex- 
cepted perils.  The  Norway  (2  Mar.  Law  Cas.  0.  S. 
17,  168,'  254;  12  L.  T.  Rep.  N.  S.  57 ; Br.  & L.  377) 
was  cited  on  moving  the  rule.  There  it  was 
held  that  in  all  cases  of  short  delivery  under  a 
bill  of  lading,  a deduction  may  be  made  from 
the  freight  of  such  proportion  as  would  have 
been  payable  if  the  goods  had  been  delivered,  and 
this,  even  though  the  freight  bo  lump  freight, 
but  must,  if  necessary,  be  the  subject  of  a separate 
action.  But  here  the  cargo  was  lost  by  excepted 
perils,  which  was  not  bo  in  the  Norway,  and 
which  distinguishes  this  case  from  that.  [Brett, 
J. — Dr.  Lushington  in  that  case  says  (2  Mar.  Law 
Cas.  O.  S.  172),  “The  freight  is  lump  freight, 
and  it  is  urged  on  behalf  of  the  defendant  that 
lump  freight  cannot  be  apportioned,  that  the 
deduction  would  be  difficult  if  not  impossible  to 
calculate,  and  consequently  that  the  only  remedy 
open  to  the  shipper  is  that  of  an  action  for 
damages.  On  the  other  hand,  Mr.  Lush  argued 
for  the  plaintiffs,  that  if  there  was  any  difference 
between  lump  freight  and  freight  per  tale,  it  was, 
that  in  the  caso  of  lump  freight,  if  any  part  of  the 
cargo  shipped  was  not  brought  to  tne  port  of 
destination,  the  shipowner  in  an  action  for  freight 
could  not  recover  any  freight  at  all,  because  he 
would  not  have  observed  his  own  part  of  the 
contract,  and  in  favour  of  this  proposition  he  cited 
the  old  case  of  Bright  v.  Oowptr  (1  Brown,  21). 
There  seems  to  have  been  no  recent  decision  on 
the  point,  and  on  consulting  the  various  text-books 
on  the  subject,  I find  that  thoy  all  speak  doubt- 
fully as  to  what  would  be  decided  if  a case  like 
the  present  was  to  arise,  and  the  court  must 
therefore  fall  back  upon  considerations  of  equity.”] 
In  Dakin  v.  Oxley  (2  Mar.  Low  Cas.  O.  S.  6 ; 
10  L.  T.  Rep.  N.  S.  268;  15  a B.,  N.  S.,  268; 
15  C.  B.,  N.  S.,  646)  it  was  held  that  it  is  no 
answer  to  an  action  by  a shipowner  against 
the  charterer  to  recover  freight,  that,  by  tho  fault 
of  the  master  and  crew,  and  their  negligent  and 
unskilful  navigation  of  the  vessel,  the  cargo  was 
damaged  so  as,  upon  tho  arrival  at  the  port  of  dis- 
charge, to  be  then  and  there  of  less  value  than  the 
freight,  and  that  the  charterer  abandoned  it  to 
the  shipowner.  [Brett,  J.  — There  tho  whole 
cargo  of  coal  arrived  in  specie,  though  damaged. 
But  I find  the  Norway  wont  to  the  Privy  Council, 
and  the  loss  of  part  of  the  cargo  having  been  occa- 
sioned by  perils  of  the  seas,  the  court  held  that, 
under  tho  bills  of  lading  and  charter-party,  tho 
master's  lien  on  the  residue  for  freight  extended 
to  the  entire  lump  freight  without  deduction 
(2  Mar.  Law  Cos.  O.  S.  254;  Bro.  & Lush.  404). 
Now,  there  is  a decision  directly  in  your  favour]. 
It  is.  [Brett,  J. — But  the  charter  was  in  some- 
what different  terms,  for  tho  sum  of  11,2502.  was 
to  be  paid  as  freight  “for  the  use  and  hire  of 
the  ship.”]  A little  stronger  phrase  than  is  to 
be  found  here,  perhaps,  but  both  cases  are  governed 
by  the  same  principle.  The  payment  here  is  in 
effect  to  bo  for  tho  uso  and  hire  of  the  vessel. 
[Brett,  J. — It  is  clear  from  the  judgment  of 
Dr.  Lushington  that  ho  put  the  case  entirely  on 
the  ground  of  the  jettison  having  been  caused  by 
the  neglect  of  the  master;  and  in  the  Privy  Coun- 


cil the  Court  say  (p.  257),  “ It  is  right  to  odd  that 
wo  do  not  mean  to  express  an  opinion  that, 
even  if  the  jettison  and  sale  had  been  attributbalo 
to  the  negligence  of  the  master,  there  onght  to 
have  been  a deduction.  Perhaps  in  this  case  the 
proper  remedy  of  the  shipper  would  have  been  by 
a cross  action.”] 

Cock  in  support  of  the  rule.-- In  the  Norway 
(#np.)  there  was  a clear  demise  of  the  vessel,  ami 
Knight  Bruce,  L.J.  (in  the  course  of  tho  argument, 
see  B.  & L.  406)  pointed  out  that  the  shipper 
had  had  the  full  value  of  the  use  of  the  ship.  Here, 
however,  are  no  such  precise  words.  The  contract 
for  lump  freight  was  merely  made  with  reference 
to  the  nature  of  the  cargo,  the  quantity  of  which 
could  not  be  so  easily  ascertained  by  piece  as 
when  bales,  &c.  are  shipped.  Logs  of  wood  would 
doubtless  vary  in  size  a good  deal ; and,  therefore, 
it  would  be  more  convenient  to  estimate  them  in 
bulk  and  say,  “ For  the  shipload  of  wood  delivered, 
you  shall  pay  freight  3152.  And  for  so  much  as 
is  not  delivered  a proportionate  deduction  may  be 
made.” 

Keating,  J. — I think  the  rule  must  bo  discharged. 
This  is  a question  which  arises  on  the  right  of 
the  shipowner  to  recover  the  whole  of  a sum  de- 
scribed as  lump  freight,  without  any  deduction  in 
consequence  of  the  loss  of  the  deck  cargo  contem- 
plated by  the  charter-party,  which  loss  occurred 
through  no  default  on  the  part  of  the  shipowner. 
Now  the  charter  was  entered  into  on  the  3rd 
Oct.  1872,  and  by  it  the  ship  was  to  go  to  Riga, 
and  there  to  load,  at  two  places  named,  a full  and 
complete  cargo  of  lath  wood,  the  ship  to  be  pro- 
vided with  a deck  load.  Then  it  provides  “ that 
the  ship,  so  loaded,  shall  proceed  to  London 
and  deliver  the  same,  beiug  paid  freight  as 
follows,  viz.  a lump  sum  of  3151.,  the  cargo  to  be 
taken  from  the  side  of  the  ship ; freight  to  be  paid 
in  cash,  half  on  the  nrrival,  tne  remainder  on  un- 
loading and  right  delivery  of  cargo,  loss  four 
months'  discount.”  The  ship  took  in  a full 
cargo,  and  took  the  deck  load  contemplated  by  tho 
charter.  But  that  deck  load  was  lost  by  perils  of 
the  sea  and  without  any  default  by  the  shipowner. 
The  question  is  whether  the  shipowner  is  entitled 
to  recover  the  full  amount  of  3152.,  or  whether 
there  should  be  a proportionate  deduction  in  res- 
pect of  tho  freight  payable  on  tho  deck  load  which 
was  so  lost  without  the  default  of  the  ship- 
owner. Some  things  arc  quite  clear  in  this  case. 
There  seems  to  bo  no  doubt  that,  under  this  charter, 
if  the  charterers  bad  loaded  less  than  a full  cargo, 
the  shipowner  would  have  been  entitled  to  a pay- 
ment of  the  whole  lump  freight.  Can  any  real 
distinction  in  principle  be  established  between  a 
deficiency  in  the  cargo  caused  by  cargo  not  having 
been  originally  put  on  board,  or  a deficiency 
caused  by  peril  of  the  sea  without  default  of  tho 
shipowner?  It  seems  to  mo  that  there  can  be  no 
such  distinction  in  principle.  The  only  case  relied 
on  in  moving  this  rule  seems  to  be  that  of  the 
Norway  decided  in  tho  Admiralty  Court  by  Dr. 
Lushington.  and  afterwards  taken  to  the  Privy 
Council.  We  have  before  us  tho  decision  of  tho 
Court  on  the  appeal.  There,  on  a charter-party  not 
altogether  identical  with  this,  but,  on  the  other 
hand,  not  distinguishable  in  principle,  the  Judi- 
cial Committee  of  the  Privy  Council  held  the 
shipowner  entitled  to  the  lump  freight  without 
any  deduction  in  consequence  of  losses  occurring 
without  anything  that  could  be  charged  as  ncgli- 
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pence  in  the  shipowner.  The  terms  there  were, 
in  every  respect,  very  similar  to  those  now  in 
question ; ana  it  is  to  be  observed  that  a por- 
tion of  the  lump  sum  was  to  bo  paid  in  advance, 
and  the  remainder  on  the  true  and  sufficient  de- 
livery of  cargo  at  the  port  of  discharge,  similar 
words  to  those  in  the  present  charter,  yet,  never- 
theless, they  held  that  the  whole  lump  sum  was  re- 
coverable, although  part  of  tho  cargo  was  lost.  In 
the  Norway,  as  was  pointed  out  by  my  Brother 
Brett,  during  this  argument,  Sir  E.  Vaughan 
Williams  says,  that  although  the  charter  ex- 
pressed the  sum  to  be  paid  as  freight,  yet  it  was 
tor  the  “ use  and  hire  of  tho  ship,”  and  this  lump 
sum  was  to  cover  both  the  out  and  inward  voyage. 
Now,  I do  not  think  that  that  makes  any  substan- 
tial distinction  between  the  two  cases,  because  it 
was  not  the  less  one  entire  sum  to  be  paid  for  one 
entire  sorvico.  What  was  tho  service  for  which 
it  was  to  be  paid  ? Was  it  the  bringing  and 
delivery  of  all  cargo  which  might  be  on  board, 
or  bringing  cargo  which  might  be  put  on  board, 
and  was  not,  but  without  default  of  the  ship- 
owner ? Sir  E.  V.  Williams  said,  “ It  was  objected 
on  behalf  of  the  respondent  that  by  the  charter- 
party  the  remainder  of  tho  lump  sum  is  made 
payable  only  on  * true  and  final  delivery  of  the 
cargo  at  the  said  port  of  discharge.’  But  this  does 
not  necessarily  moan  that  the  whole  cargo  origi- 
nally shipped  must  be  delivered.  It  may  well  have 
been  intended  merely  to  fix  the  time  for  payment 
to  be  tho  time  of  the  delivery  of  such  cargo  as  tho 
ship  brings  with  her  to  the  port  of  discharge” 
(2  Alar.  Law  C'as.  0.  S.,  p.  257).  It  Beems  to  me 
that  the  same  construction  can  bo  put  on  this 
charter-party.  I think  the  better  opinion  is  clearly 
that  where  a portion  of  tho  cargo  has  been  lost 
without  any  default  on  the  part  of  the  shipowner, 
he  is  entitled  to  be  paid  his  lump  freight,  even 
although  there  bus  been  a partial  loss. 

Brett,  J. — It  is  quite  true  that  the  terms  of  this 
charter  ure  not  exactly  tho  same  as  those  ap- 
parently were  in  the  Norway.  But  ill  the  pre- 
sent case  I think  that  tho  freight  is  a stipulated 
payment  of  a gross  sum  for  the  use  of  tho  whole 
ship  for  the  whole  voyage.  Under  these  circum- 
stances the  rule  is  that  in  tho  first  place  the  gross 
sum  will  be  payable,  although  the  merchant  lias 
not  fully  laden  the  ship,  for  the  owner  has 
put  his  ship  at  tho  disposition  of  the  freighter 
to  load  with  a full  and  complete  cargo,  if  the 
freighter  so  please,  but  if  he  do  not  so  please,  and 
the  voyage  be  completed  the  shipowner  will  be 
entitled  to  tho  lump  sum.  He  has  under  his 
contract  given  the  use  of  the  ship  for  the  purpose 
of  carrying  a cargo  to  the  extent  the  freighter 
chooses  to  put  on  board.  Therefore,  it  seems  to  me,  * 
the  charters  in  this  case,  and  in  that  of  the  Nor - 
way,  are  the  same.  In  the  Norway,  it  may  oc 
observed  t^he  freight  was  called  in  both  courts  a 
“lump  freight,”  and  was  so  treated.  I do  not 
think  that  either  under  that  charter,  or  under  this, 
there  was  what  iB  called  a “demise”  of  the  ship, 
tho  vessel  remaining  in  both  cases  in  the  posses- 
sion of  the  shipowner.  But  it  is  one  gross  sura 
for  tho  use  of  the  entire  ship,  instead  of  a sum  to 
be  paid  for  each  part  of  the  cargo  carried.  Then 
the  fact  that,  the  freight  is  to  be  paid  hall  on 
arrival  and  the  other  half  on  unloading  and  right 
delivery  of  cargo,  as  in  the  Noncay,  was  relied  on 
to  show  that  it  would  be  paynhlc  on  the  delivering 
of  the  cargo.  What  cargo  ? Such  as  the  freighter 


chooses  to  put  on  board.  Now,  in  this  case,  it  is 
admitted  that  the  disputed  part  of  the  cargo  was 
lost  by  perils  of  the  sea,  within  the  excepted 
perils — therefore,  not  only  lost  without  default  of 
tho  shipowner  but,  positively  a loss  within  the  ex- 
ception. In  the  case  of  Norway  before  tho  Privy 
Council,  the  court  doubted  whether  even  if  the 
cargo  was  lost  by  the  shipowner  he  would  not  be 
entitled  to  full  freight,  leaving  the  freighter  to 
bring  an  action  against  him.  But  here  the  loss  was 

without  any  default.  Then,  if  this  be  in  fact  the 
same  caso  as  tho  Norway,  that  is  a distinct  authority 
for  saying  that  the  innocent  loss  of  a portion  of  the 
cargo  does  not  entitle  the  freighter  to  deduct  any 
part  of  the  lump  sum.  Although  a decision  of 
the  Privy  Council  is  not  in  one  sense  binding  on 
us,  I think  that  court  has  put  the  true  interpre- 
tation on  the  contract,  and  that  the  freighter 
bound  himself  to  pay  the  full  sum  of  8151.  for 
whatever  things  were  brought  to  England,  (a) 

Rule  discharged. 

Attorneys  for  plaintiff,  Webb  and  Pearson . 
Attorneys  for  defendants,  Parson  and  Lee. 

May  29  and  June  2, 1873. 

Rodocaxochi  and  others  r.  Elliott  and  others. 
Marine  policy — Terrene  risk — Goods  shut  up  in 
besieged  town — “ Restraint  of  princes ” — Ac dice 
of  abandonment — Total  loss. 

Plaintiffs  effected  an  insurance  with  the  defendants 
by  a Lloyd's  policy  in  the  ordinary  form,  “ lost 
or  not  lost,  at  and  from  Japan  Shanghai  to 
Marseilles  Leghorn  London,  via  Marseilles 
Southampton,  and  ichilst  remaining  there  for 
transit  ” on  silks  against  the  usual  j perils — 
“ arrests,  restraints,  and  detainment  of  princes 
«$•<:.,  and  it  teas  agreed  that  the  silks  should  be 
shipped  by  any  of  three  designated  lines  of  steamers. 
One  of  which  was  the  Messageries  Imperiales. 
That  company,  as  was  well  known  to  irndiT- 
tcriters,  always  sent  such  goods  overland  through 
France,  i.e.,  by  the  Lyons  Railway  from  Mar - 
sc. Hies  to  Paris,  and  thence  by  the  Northern  Rail- 
way to  Boulogne,  and  thence  to  London.  The 
silks  were  shipped  at  Shanghai  for  London  on 
board  a steamer  of  the  Messageries  Imperiales, 
and  reached  Marseilles  on  the  27 th  Aug.  1870. 
There  teas  then,  and  from  the  15 th  July  pre- 
viously had  been  war  between  France  and  Ger- 
many. The  silks  were  despatched  by  the  Lyons 
Railway  and  arrived  in  Paris  on  or  before  the 
13ft  Sept.  The  Gentian  armies,  which  were  at 
that  time  advancing  upon  and  gradually  sur- 
rounding Paris,  on  the  19/5  completely  invested 
it,  held  military  possession  of  tdl  the  roads  lead- 
ing out  of  Paris,  and  prevented  communication 
between  it  and  all  other  places,  by  reason  whereof 
■it  was  impossible  to  remove  the  silk  from  Paris. 
This  state  of  siege  continued,  and  on  the . 29/5 
Sept.,  while  the  si  lies  were  detained  in  Paris,  the 
plaintiffs  gave  notice  of  abandonment  to  the  under- 
writers : 

Held , that  the  policy  covered  the  terrene  risk  of  the 
transit  through  Prance,  that  the  goods  were  lost  by 
the  perils  insured  against,  viz.,  restraint  oj  princes ; 
that  notice  of  abandonment  t cos  given  in  reason- 

la)  This  case  has  since  been  followed  by  the  Court  of 
Queen's  Bench  in  Merchant  Shipping  Company  v.  Armi- 
tage  (L.  Kep.  W.  N.,  June  14,  lfcw3).  — — 
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able  time;  and  that,  therefore , the  plaintiff*  were 

entitled  to  recover  the  sum  insured  from  the  under- 
writers as  for  a total  loss. 

Action  to  recover  400/.  on  two  policies  of  in- 
surance- and  the  following  Case  was  stated  with- 
out pleadings. 

1.  The  plaintiffs  effected  insurances  on  silks  by 
two  policies  in  tho  ordinary  form  of  Lloyd’s  poli- 
cies. By  one  dated  24th  March  1870,  which  was 
for  15,000/.,  they  caused  themselves  in  the  words  of 
the  policy  to  be  insured  as  follows,  that  is  to  say : 

Lost  or  not  lost  at  and  from  Japan  *"*  Shanghai  to 
Marseilles  Leghorn  London,  via  Marseilles 
Southampton  and  whilst  remaining  there  for  transit, 
with  leave  to  call  at  any  ports  or  places  in  or  out  of  the 
way  for  all  purposes. 

2.  The  subject  matter  to  bo  insured  is  in  the 
policy  described  as  follows : 

The  said  ship  and  goods  and  merchandises,  Ac.,  for  so 
much  as  concerns  the  assured  by  agreement  between 
tho  assured  and  assurers  in  the  polioy,  aro  and  shall  be 
valued  at  15,0001.,  being  on  silks,  to  be  hereafter  valued 
and  declared. 

3.  The  risks  insured  against  are  described  in  the 
policy  ns  follows : 

Touching  tho  adventures  and  perils  which  we  tho 
assurers  are  contented  to  bear  and  do  take  upon  us  iu 
this  voyage,  they  are  of  the  seas,  men  of  war,  flro, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters 
of  mart  and  counter  mart,  snrprisals,  takings  at 
sea,  arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people  of  what  nation,  condition,  and 
quality  soever,  barratry  of  the  master  and  mariners,  and 
of  all  other  perils,  losses,  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment,  or  damage  of  the  said 
goods  and  merchandises  or  ships,  Ac.,  or  any  part 
thereof. 

4.  In  tho  margin  of  this  policy  is  a memorandum 
in  the  following  words  • 

It  is  hereby  agreed  that  tho  silks  insured  by  this  policy 
shall  1)0  shipped  by  Peninsular  and  Oriental  Company, 
Messagcries  Imperioles  steamers  tho  steamers  of  tho 
Mercantile  Trading  Company  of  Liverpool  only.  And  it 
is  further  agreed  that  on  shipments  by  tho  last-men- 
tionod  company's  Bteamors,  20s.  additional  shall  be 
charged. 

5.  In  the  above  policy,  dated  the  8th  April 
1870,  which  was  for  1000/.,  tho  voyago  and  the 
subject  matter  insured  against  arc  described  in 
termB  nearly  the  same  as  in  the  first  mentioned 
policy. 

6.  The  defendants  underwrote  each  policy  for 
2001.  (Copies  of  both  policies  were  in  the  Ap- 
pendix to  this  case,  and  might  bo  referred  to  as 
part  of  this  case.) 

7.  Sixty-four  bales  of  silk,  the  subject  of  this 
action,  were  shipped  at  Shanghai  on  board  the 
Messagcries  Imperialcs  steamer  Phase,  and  con- 
signed to  the  plaintiffs  under  a bill  of  lading  dated 
7th  July  1870.  (A  copy  whereof  was  iu  the  Ap- 
pendix.) 

8.  The  silks  were  duly  declared  on  tho  before- 
mentioned  policies  and  valued  at  11,2202.,  and 
3625/.,  part  of  tho  said  sum  of  11,220/.,  was  de- 
clared on  the  first  policy,  and  7595/.,  the  residue  of 
the  said  sum  of  11,220/.,  was  declared  on  the 
second  policy.  These  declarations  were  endorsed 
on  the  policies  respectively.  (Copies  of  these  de- 
clarations were  in  the  Appendix.) 

9.  At  the  time  of  the  said  declarations,  and 
thoncc  until  tho  giving  of  the  notice  of  abandon- 
ment hereinafter  mentioned,  the  plaintiffs  were 
interested  in  the  silks  to  the  amount  of  the  said 
sum  of  11,220/. 


10.  The  silks  were  carried  in  the  said  steamer 
Phase  from  Shanghai  to  Hong  Kong.  They 
were  there  transhipped  to  tho  steamer  Peiho  of 
the  same  company,  the  Messagcries  Imperialcs, 
and  they  were  carried  on  board  the  said  steamer 
Peiho  through  the  Sue*  Canal  direct  to  Marseilles. 
This  is  the  ordinary  course  of  business  of  tho 
Messageries  Imperialcs  in  carrying  the  goods 
from  Shanghai  to  Marseilles.  Goods  from  Shanghai 
for  Marseilles  are  carried  by  that  company  from 
Shanghai  to  Hong  Kong  by  a branch  line  of 
steamers,  and  tho  steamers  for  Marseilles  start 
from  Hong  Kong.  The  silks  arrived  at  Mar- 
seilles on  board  the  said  steamer  Peiho  on  the 
27th  Aug.  1870. 

11.  The  Messageries  Imperialcs  carry  goods  at 
through  rates  from  Shanghai  to  Loudon.  Freight 
upon  the  silks  was  paid  to  the  Messagcries  im- 
perialcs from  Shanghai  to  London. 

12.  (As  amended  at  suggestion  of  tho  Court.)  Be- 
fore and  at  the  time  of  the  insurances,  the  summers 
of  tho  MessagerieB  Imperialcs  ran  from  the  East 
to  Marseilles  and  no  further.  Of  those  of  tho 
Peninsular  and  Oriental  Company,  one  line  rau  to 
Marseilles  and  no  further;  another  ran  direct  to 
Southampton.  Those  of  tho  Mercantile  Trading 
Company  ran  direct  to  Liverpool.  Goods  were 
never  in  the  ordinary  course  of  business  carried 
from  China,  Japan,  or  India  to  London  via  Mar- 
seilles, except  by  the  Messagcries  Imperialcs,  and 
that  company  always  sent  such  goods  overland 
through  France,  that  is  to  say,  by  the  Lyons 
Railway  from  Marseilles  to  Paris,  and  thence  by 
tho  Northern  Railway  to  Boulogne,  and  thence  to 
London.  Silk  is  usually,  but  not  invariably,  sent 
by  petite  vitesse.  It  was  well  known  among 
underwriters  that  goods  sent  from  China,  Japan, 
or  India  to  London  rid  Marseilles  were  always 
sent  overland  through  France. 

13.  At  the  time  when  the  silks  reached  Mar- 
seilles there  was,  and  from  the  15th  July  pre- 
viously had  been  war  between  France  anu  Ger- 
many. 

14.  On  the  15th  July  1870  a decree  of  tho 
French  Government  was  issued  iu  accordance  with 
the  laws  of  Franco,  whereby  both  tho  Lyons 
Railway  Company  and  the  Northern  Railway  Com- 
pany were  bound  immediately  to  place  at  the  dis- 
posal of  the  French  Minister  of  War  all  their 
means  of  transport;  and  whereby  the  said  com- 
panies were  also  empowered  to  suppress  passenger 
or  goods  trains  as  far  as  might  bo  necessary  to 
carry  out  tho  before  mentioned  order.  (A  trans- 
lation of  so  much  of  the  decree  as  was  material 
was  in  tho  Appendix.) 

15.  Notice  of  the  before  mentioned  decree  was 
on  the  16th  July  1870  sent  to  every  station  on 
each  of  the  said  railways  respectively.  A copy  of 
this  decree  was  posted  up  in  every  station  of  the 
said  Lyons  Railway. 

1C.  After  tho  date  of  tho  before  mentioned 
decree  each  of  the  said  railway  companies  con- 
tinued to  receive  goods  for  carriage  and  to  carry 
them  in  the  ordinary  course,  except  as  hereinafter 
mentioned,  until  such  carriage  was  interrupted  at 
the  times  and  in  tho  manner  hereinafter  men- 
tioned. 

17.  Goods  sent  from  Marseilles  to  Paris,  and 
carried  by  the  Northern  Railway  from  Paris  to 
Boulogne  for  London,  continued  to  leave  Paris 
regularly  till  the  Gth  Sept,  and  to  urrive  in  London 
regularly  till  the  7tli  Sept.  1870.  On  the  10th 
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Sopt.  1870  carriage  by  the  said  railway  from  Paris 
to  Boulogno  became,  and  thence  until  after  the 
giving  of  the  notice  of  abandonment  hereinafter 
mentioned,  and  until  after  the  commencement  of 
this  action,  continued  to  be  impossible  and  ceased 
altogether  in  consequence  of  the  German  armies 
having  taken  possession  of  parts  of  the  said  rail- 
way, and  intercepted  all  communications  by  such 
railway  between  Paris  and  Boulogne.  During  the 
month  preceding  the  said  10th  Sept.  1870,  the 
time  occupied  in  the  journey  between  Marseilles 
and  London  varied  greatly.  Tho  time  ordinarily 
occupied  in  that  journey  is  eight  days  for  goods 
sent  by  petite  viteese. 

18.  On  tho  ‘29th  Aug.  1870  tho  plaintifTs  re- 
ceived in  Londou  a letter  from  their  agent  at 
Shanghai,  informing  them  of  the  shipment  of  the 
silk.  This  letter  came  from  Shanghai  to  Mar- 
seilles by  post  in  tbe  same  steamer  with  the 
Bilks. 

19.  On  the  same  29th  Aug.  1870  tho  plaintiffs 
wrote  to  their  agentB,  Messrs.  Rodocanochi,  of 
Marseilles,  a letter  containing  tho  following 
terms : — 

Wo  have  received  advices  from  Shanghai  of  the  sixty- 
five  bales  of  silk  R.  S.  C.  1 '65  consigned  to  us  by  tho 
Phase  ntoamer  and  overland,  that  is  to  say,  by  the  mail 
which  has  just  arrived,  and  wo  find  in  tho  advices  the 
following  clause  : — “ To  be  warehoused  at  Marseilles  at 
the  company’s  expense  during  one  month,  and  to  await 
orders  from  the  consignee.”  Be  good  enough,  therefore, 
to  give  orders  to  the  ageut  that  tbe  silks  may  be  for- 
warded to  London. 

On  the  same  day  the  plaintiffs  wrote  to  their 
nnid  agents  at  Marseilles  another  letter  contain- 
ing the  following  terms : 

The  first  65  bales  from  Shanghai  are  coming  by  the  i 
French  steamer,  and  the  freight  is  paid  to  London.  We  | 
do  not  doubt  that  you  have  given  ordors  to  soud  them 
here.  They  are  insured,  including  war  risk. 

These  letters  would  in  tho  ordinary  course  of 
post  reach  Marseilles  on  tho  31st  Aug.  1870. 

20.  On  the  31st  Aug.  1870  Messrs.  Rodocanochi, 
of  Marseilles,  sent  the  director  of  the  Maritime 
Service  of  the  Messageries  Imperiales  a letter,  of 
which  the  following  is  tho  translation : 

Marseilles,  31st  Aug.  1870. 

The  Director  of  the  Maritime  Servioe  of  the  Measa- 
geries  Imperiales,— In  town.  We  receive  the  orders  of 
Messrs.  Rodocanochi,  Sons,  and  Co.  to  despatch  to  Lon- 
don the  65  bales  of  silk,  “ R.  S.  C.”  arrivoa  from  China 
by  the  French  steamboat,  Peiho , which  you  hold  in 
warehouse  to  their  orders.  We  forward  you  their  order 
at  once,  begging  you  to  have  the  goodness  to  execute  it 
to-day,  if  possible.  Wo  have.  &o. 

(Signed)  F.  it  K.  Rodocanochi. 

21.  On  the  same  31st  Aug.  1870  Messrs  Rodo- 
canochi, of  Marseilles,  wrote  to  the  plaintiffs  in 
London  a letter,  from  which  tho  following  is  an 
extract : 

Wo  are  glad  to  hear  that  you  have  insured  the  65 
bales  of  silk,  including  war  nsk,  and  we  have  ordered 
them  to  bo  forwarded  to  London,  as  you  will  seo  by  tho 
inclosed  copy  of  our  letter  to  the  Messagerics  impe- 
riales. 

22.  The  silks  were  delivered  to  the  Lyons 
Railway  Company  on  the  2nd  Sept.  1870,  and  a 
receipt  for  them  was  given  by  that  company.  [A 
copy  of  this  receipt,  and  of  the  endorsement  there- 
upon was  in  tho  Appendix.] 

23.  The  silks  were  despatched  from  Marseilles 
on  the  3rd  Sept.  1870  by  petite  viteeee. 

24.  The  silks  arrived  at  Bercy  on  or  before  the 
13th  Sept.  1870,  Bercy  is*  tho  railway  station  in 


Paris,  at  which  goods  sent  by  tho  Lyons  railway 
arrive. 

25.  At  tho  time  of  tho  arrival  of  the  silks  at 
Marseilles,  and  thence,  until  and  after  the  ar- 
rival of  the  silks  at  Bercy,  tho  German  armies 
hod  invaded  and  occupied  a large  part  of  France, 
and  were  advancing  upon  and  gradually  surround- 
ing Paris,  which  state  of  things  continued  until  the 
19th  Sept.  1870,  on  which  day  tbe  German  armies 
completely  invested  Paris.  From  tho  last-men- 
tioned day  until  thegivingof  the  said  notice  of  aban- 
donment, and  thence  until  the  commencement  of 
this  action,  they  completely  surrounded  and  be- 
sciged  Paris,  and  held  military  possession  of  all 
tbe  roads  leading  out  of  Pans,  and  prevented 
communication  betwoen  Paris  and  all  other  places, 
by  reason  whereof  it  was  during  all  this  time  afore- 
said impossible  to  remove  the  silk  from  Paris. 

26.  On  the  29th  Sopt.  1870,  while  the  silks  were 
detained  in  Paris  as  above-mentioned,  Messrs. 
Rodocanochi,  of  Marseilles,  received  from  the 
Messageries  Imperiales  a letter  informing  them  of 
the  detention  of  the  silk  at  Bercy.  (A  transla- 
tion was  in  tho  Appendix.) 

27.  On  the  7th  Oct.  1870  the  plaintiffs  gave 
notice  of  abandoning  the  silks  to  tho  defendant 
and  tho  other  underwriters.  (A  copy  of  the  notice 
was  in  the  Appendix.) 

28.  After  the  commencement  of  this  action  the 
silks  were  forwarded  to  London,  and  they  arrived 
in  London  in  an  undamaged  Btato  on  the  20tk 
March  1871. 

29.  A correspondence,  commencing  on  the  17thi 
March  and  ending  on  tho  9th  May  1871,  took 
place  between  Messrs.  Markby  and  Tarry,  tho 
plaintiff’s  attorneys  and  solicitors,  and  Waltons 
and  Bubb,  tho  defendant’s  attorneys.  (A  copy  of 
this  correspondence  was  in  tho  Appendix.)  The 
notice  referred  to  in  the  letter  of  the  17th  March 
1871,  from  Messrs.  Markby  and  Tarry  to  Messrs. 
Waltons  and  Bubb,  was  a notice  of  the  arrival  of 
the  silks  in  London  received  by  tho  plaintiffs 
from  the  Messageries  Imperiales.  The  plaintiffs, 
taking  upon  themselves  to  act  for  tho  benefit  of 
the  underwriters,  dealt  with  tho  silks  in  the  man- 
ner hereinafter  mentioned. 

30.  On  the  2nd  Sept.  1870  the  plaintiffs  bad  by  a 
written  contract  bearing  date  that  day  sold  the 
silks  to  arrive,  on  the  torms  that  the  prompt  should 
be  four  months  from  making,  and  that  in  the 
event  of  the  silks  not  arriving  the  contract  was 
to  be  null  and  void.  (A  copy  was  in  tbe  Ap- 
peudix.) 

31.  When  tho  silks  arrived  in  London  tho 
prices  of  silks  wore  about  the  samo  as  at  tho 
time  when  the  contract  of  the  2nd  Sept.  1870  was 
made. 

32.  The  purchasers  elected  to  take  and  did 
receive  the  silks  after  their  arrival  in  London 
under  the  last  mentioned  contract  and  paid  tho 
plaintiffs  the  net  price  of  93621.  12s.  6i,  in  accord- 
ance with  the  terms  of  the  contract. 

33.  Tho  court  might  draw  inferences  of  fact. 

34.  A claim  was  mode  on  behalf  of  the  plain- 
tiffs before  tbe  arbitrator,  by  whom  this  case  was 
stated,  to  recover  as  for  a partial  loss  of  the  silks, 
first  in  respect  of  an  alleged  loss  of  weight  in  tho 
silks  by  a natural  prooess  of  drying,  during  and  in. 
conseouenco  of  tneir  detention  in  Pans,  and 
secondly,  in  respect  of  loss  of  interest  upon  tho 
purchase  money  to  be  received  for  the  silks  during 
tho  period  of  such  detontion. 
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The  questions  for  the  court  were : First, 

whether  the  silkB  were  covered  by  the  policies  at 
the  time  of  the  alleged  loss  ; secondly,  whether  the 
plaintiffs  were  entitled  to  recover  for  a total  loss 
of  the  silks  ; thirdly,  whether  the  plaintiffs  were 
entitled  in  point  of  law  to  recover  as  for  a par- 
tial loss,  in  respect  of  the  matters  mentioned  in 
par.  34,  or  either  of  them. 

If  the  court  should  be  of  opinion  in  favour  of 
the  plaintiffs  on  the  first  question,  and  that  there 
had  been  a total  loss,  judgment  was  to  be  entered 
for  the  plaintiffs  for  an  amount  to  be  ascertained 
as  the  court  shall  direct,  with  the  costs  of  suit. 

If  the  court  should  bo  of  opinion  in  favour  of 
the!  plaintiffs  on  the  first  question,  and  that  the 
plaintiffs  were  entitled  in  point  of  law  to  recover 
as  for  a partial  loss,  in  respect  of  the  matters 
referred  to  in  the  third  question,  or  either  of  them, 
the  case  should  be  referred  back  to  the  arbitra- 
tor, by  whom  this  case  was  stated,  to  find  what 
sum  (if  any)  was  recoverable  in  respect  of  such 
matter  or  matters,  and  in  such  case  judgment 
should  bo  entered  for  the  plaintiffs  for  the  amount 
(if  any)  which  shonld  be  found  to  be  so  recoverable 
with  the  coats  of  suit.  And  if  nothing  should 
bo  found  to  be  so  recoverable,  judgment  should  be 
entered  for  the  defendant  for  his  costs. 

If  the  court  should  be  of  opinion  in  favour  of  the 
defendant  upon  the  first  question,  or  upon  the 
second  and  third  questions,  judgment  should  bo 
entered  for  the  defendant  for  his  costs. 

Field,  Q.C.  (with  him  Thesiger)  for  the  plain- 
tiffs.— First,  the  risk  was  covered  by  the  policy. 
The  voyage  actually  made,  viz.  to  London  via 
Marseilles,  was  within  the  policy,  and  the  words  in 
the  description  of  the  voyage,  *'  whilst  remaining 
there  for  transit,”  apply  to  any  of  the  voyages 
stipulated  for  which  involve  land  transit,  os  the 
voyage  in  question  undoubtedly  did  to  the  know- 
ledge of  the  underwriters  (par.  12).  Part  of  the 
j oumey  was  clearly  terrene. 

Secondly,  the  loss  was  caused  by  one  of  the 
perils  insured  against,  viz.  an  arrest,  restraint, 
or  detainment  of  princes.  There  are  no  Eng- 
lish cases  precisly  in  point,  but  the  American 
case  of  Oliveira  v.  The  Union  Insurance  Com - 
j)anxj  (3  Wheat.  183;  4 Curtis,  103)  is  nearly 
so,  where  it  was  held  that  a vessel  within  a port 
blockaded  after  the  commencement  of  her  voyage, 
and  prevented  from  proceeding  on  it,  sustains  a 
loss  by  a peril  within  this  clause  of  the  policy 
insuring  against  the  arrest,  restraint,  and  de- 
tention of  kings,  &c.  for  which  the  insurers  are 
liable.  [Brett,  J. — But  a blockade  is  for  the  very 
purpose  of  preventing  ships  going  out  of  the 
port].  Just  as  the  investment  of  Paris,  in  the 
present  case,  was  to  prevent  the  exit  of  men  and 
goods.  [Bkbtt,  J. — Does  no  English  case  decide 
that  blockade  is  an  arrest  ?]  None;  but  there  is 
one  in  which  it  was  held  that  the  fear  of  arrest 
preventing  the  master  of  a vessel  from  entering  a 
port  did  not  amount  to  a total  loss. 

Hadkinson  v,  Robinson,  3 Bos.  & P.  388 ; 

Lubbock  v.  Rowcroft,  5 Esp.  50 ; 

Barker  r.  Blokes,  9 East.  283. 

Those  three  cases  are  the  only  English  authorities 
bearing  on  the  question.  In  Oliveira  v.  The  Union 
Insurance  Company  (sup.),  Marshall,  C.J.  de- 
livering the  judgment  of  tho  Supreme  Court  of 
the  United  States  says,  “ The  question,  whether  a 
blockade  is  a peril  insured  against  is  one  on 
which  the  court  has  entertained  great  doubts.  In 


considering  it,  tho  import  of  the  several  words 
used  in  the  clause  has  been  examined.  It  cer- 
tainly is  not  ‘ an  arrest,’  nor  is  it  a * detainment.* 
Each  of  these  terms  implies  possession  of  the 
thing  by  the  power  which  arrests  or  detains ; and 
in  the  case  of  a blockade  the  vessel  remains  in  tho 
possession  of  the  master.  But  the  court  does  not 
understand  the  clause  as  requiring  a concurrence 
of  the  three  terms,  in  order  to  constitute  the  peril 
described.  They  are  to  be  taken  severally ; and  if 
t a blockade  be  a ' restraint,*  the  insured  arc  pro- 
tected against  it,  although  it  be  neither  an  ‘ arrest  * 
nor  ‘detainment.’”  (p.  11*4.)  (He  also  rend  other 
passages  of  this  judgment,  which  are  cited  by 
Bovill,  C.J.  iq/V«.)  That  is  a case  precisely  analo- 
gous to  the  present  one.  [Brett,  J. — The  ship 
there  was  within  a blockaded  port,  bat  I believe 
the  American  courts  have  gone  still  further  and 
held  that  a blockade  preventing  entrance  into  the 
port  is  restraint.]  In  Salius  v.  The  United  In- 
surance Company  (15  Johns.  N.  Y.  Sup.  Ct. 
Rep.  523),  an  American  brig  bound  for  St. 
Petersburg  during  our  war  with  her  country 
put  into  Wingo  Sound,  near  Gothenburg,  as 
a place  of  safety;  but  it  was  impossible  for 
her  to  pursue  her  voyage  without  the  cer- 
tainty of  capture.  The  Baltic  was  thronged 
with  British  cruisers;  several  were  stationed  in 
Wingo  Sound,  one  or  more  of  which  were  always 
in  sight  from  Gothenburgh,  and  the  vessel  must 
have  attempted  to  pass  them  to  get  to  sea.  Tho 
voyage  was  in  consequence  abandoned.  Thompson, 
C.J.  delivering  judgment  said,  “ The  loss  in  this 
case  may,  I think,  fairly  fall  within  the  risk  of 
restraint  of  princes  or  of  men-of-war.  It  is  not 
necessary  to  constitute  a loss  by  the  peril,  that 
actual  physical  force  should  be  applied  to  the  subject 
insured:”  (p.  528).  Exclusion  may  not  be  restraint ; 
but  here  was  restraint.  Tho  American  authori- 
ties seem  to  show  that  the  fact  of  the  master 
abandoning  the  voyage  merely  quia  timet,  is  not 
enough  to  be  a total  loss ; but  in  the  present  case 
there  was  actual  inability  to  move.  Geipel  v.  Smith 
(ante,  vol.  1,  p.  268;  L.  Rep.  7 Q.  B.  4o4 ; 26  L.  T. 
Rep.  N.  S.  361)  was  an  action  on  a charter-party 
against  English  shipowners  for  refusing  to  let  the 
ship  take  goods  to  Hamburg  according  to  their 
agreement ; they  pleaded  the  blockade  of  the  port 
by  the  fleets  of  France,  aud  that  an  attempt  to 
run  the  blockade  would  contravene  a British  pro- 
clamation of  neutrality,  and  it  was  held  that  they 
were  justified  in  throwing  up  the  contract  as  the 
further  performance  was  prevented  by  an  excepted 
cause,  viz.,  tho  blockade,  which  was  a “ restraint 
of  princes.”  [Brett,  J. — But  tho  clause  there 
was  in  a charter-party,  to  which  case  the  doctrine 
of  causa  proximo  docs  not  apply.]  It  is  difficult 
to  understand  tho  distinction  between  rausn  prox- 
ima with  reference  to  a charter,  aud  with  reference 
to  a policy,  although  a distinction  certainly  exists. 
If  not  a restraint  this  was  an  arrest : (Bird  v.  Jones , 

7 Q.B.  742.)  There  the  plaintiff  attempting  to 
pass  in  a particular  direction,  was  obstructed  by 
defendant,  who  prevented  him  from  going  in  any 
direction  but  one,  not  being  that  in  which  be  had 
endeavoured  to  pass ; and  it  was  held  to  be  no 
imprisonment,  for  as  Coloridgo,  J.  said,  “ A prison 
may  have  its  boundary  large  or  narrow,  visible 
ana  tangible,  or,  though  real,  still  in  the  con- 
ception only ; it  may  itself  bo  movable  or  fixed ; 
but  a boundary  it  must  have.”  . . . The  restraint 
must  be  within  a circumscribed  space,  and  here  it 
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was  so.  [Brett,  J. — What  difference  is  there 
between  this  case  and  capture?]  Very  little. 
[Brett,  J. — Considerable,  for  the  Gorman  armies 
never  took  your  goods  but  lot  them  lie  in  Paris, 
saying,  only  “ if  they  come  out  we  will  capture 
them.1’  Nevertheless,  the  American  cases  are 
strongly  in  your  favour,  as  the  reasoning  in  them 
seems  to  be  that  an  arrest  means  taking  pos- 
session, therefore  restraint  must  mean  something 
other  than  taking  possession.]  Thirdly,  there  was 
at  the  timo  of  the  notice  of  abandonment  such  a 
state  of  things  as  to  give  riso  to  a reasonable 
probability  that  the  assured  would  be  deprived  of 
the  ownership  of  tho  goods  for  an  indefinite 
period,  and  therefore  he  was  justified  in  abandon- 
ing: 

Roux  v.  Salvador,  3 Bing.  N.  C.  166. 

Day,  Q.C.  (J.  C.  Mathew  with  him),  for  the  defen- 
dants.— First,  the  policy  only  covered  tbo  goods 
while  they  were  water  borne.  FrimA  facie,  a marine 
policy  only  applies  to  risks  which  may  be  incurred 
while  the  objects  insured  are  afloat,  and  does  not 
cover  terreno  risk.  Moreover,  there  is  in  the 
present  policy  a clear  intention  to  cover  marine 
risk  only.  “ The  general  rule,  in  fact,  is  clear, 
that  tho  underwriter  in  a sea  policy  insures  only 
against  sea  risks;  the  risk  on  goods,  therefore, 
ends  directly  they  are  put  on  terra  firma , unless 
they  are  placed  there  only  for  a temporary  pur- 
pose, or  under  such  circumstances  as  to  be  pro- 
tected by  tho  usage  of  trade."  Amonld  on  In- 
surance (4th  edit.),  p.  360,  citing  Harrison  v.  Ellis 
{7  E.  & B.  465),  where  although  there  was  a 
memorandum  on  the  policy  giving  liberty  to  load, 
reload,  Ac.  goods  on  the  coast  of  Africa,  it  was 
held  that  the  policy  embraced  only  maritime  risks; 
and  Lord  Campbell,  C.J.  asked  during  argument, 
4t  Can  the  marine  policy  be  extended  to  goods  on 
shore  without  something  on  the  face  of  the  policy 
so  to  extend  it?"  and  said  in  his  judgment,  “ I can 
soc  here  no  words  that  can  be  reasonably  extended  to 
cover  goods  on  land:"  (p.  480.)  So  in  S.  C. ; 26 
L.  J.  239,  Q.B.,  Crompton,  J.  says,  '*  I am  of  the 
same  opinion.  I am  at  a Iosb  to  find  any  words 
in  this  policy  which  would  apply  to  a case  of  loss 
on  shore.  No  such  intention  of  the  parties  is  ex- 
pressed ita  the  policy:"  (p.  243.)  No  donbt  two 
cases  exist  showing  that  terrene  risk  might  be 
Included  in  a marine  policy  ( Pelly  v.  Royal  Ex- 
change Insurance  Contpany,  1 Burr.  341 ; and 
Brough  v.  Whitmore,  4 T.  R.  206),  but  of  the  first  of 
them,  Campbell,  C.J.,  in  Harrison  v.  Ellis  (tup.), 
says,  it  “ is  clearly  distinguishable.  ...  It  was 
an  insurance  on  specific  goods  which  were  the 
furniture  of  the  ship,  whether  they  were  in  the 
ship  or  on  land."  [Brett,  J. — Would  not  the 
samo  principle  apply  to  cargo  ? If  part  of  the  land 
is  made  part  of  the  voyage  by  the  usage,  the  loss 
on  the  island  is  equivalent  to  loss  on  the  sen.]  In 
Australian  Assurance  Company  v.  Saunders,  an 
unrenorted  case  decided  by  this  court  by  Willes 
and  Keating,  JJ.  on  the  29th  May  1872,  a question 
somewhat,  like  the  present  arose.  (He  referred  to 
tho  shorthand  notes  of  the  judgment).  The  point, 
however,  was  whether  two  policies  covered  the 
same  time.  [Brett,  J. — And  I understand  that 
the  decision  was  that  the  policies  were  not  of 
the  samo  kind,  and  therefore  it  did  not  cover 
this  point.  Moreover  there  was  no  usage,  so 
the  case  turned  on  the  terms  of  the  charter.] 

Secondly,  the  policy  begins  by  describing  the 
voyage.  The  journey  is  laid  out  by  the  opening  sen- 


tences. Taking  Japan  and  London  as  the  termini, 
the  insurance  is  between  thoso  ports.  The  earlier 
words  are  merely  to  describe  the  course  without 
extending  tho  policy  to  terrene  risk.  Then  “ while 
remaining  there  for  transit,"  the  goods  are  insured 
at  tho  places  named  whero  they  stay  for  transit, 
not  in  transit.  If  the  goods  were  insured  over- 
land those  words  would  be  unnecessaiyr,  for  the 
goods  would  then  be  covered  while  going  to  the 
station  and  wailing  at  the  intermediate  stations ; 
and  if  it  was  intended  to  cover  them  in  transit, 
why  was  not  that  expressed?  [Brett,  J. — These 
words  arc  always  inserted  to  cover  the  risk  of  tho 
carrying  of  the  goods  from  tho  grant  ship  by  small 
craft  to  shore.]  Yes,  they  are  absolutely  neces- 
sary to  cover  tho  risks  at  tho  intermediate  ports. 

I If  tho  silks  came  by  a Peninsular  aud  Oriental 
Company's  vessel,  they  would  have  to  be  tran- 
shipped, not  so  if  they  were  brought  by  one  of  the 
other  companies.  They  would  be  landbornc  by 
the  Poninsular  and  Oriental  Company  through 
the  Desert,  and  would  not  be  iusurea  during  that 
period.  But,  as  tho  premia  are  tho  same,  why 
should  the  risks  be  so  varied  as  the  plaintiffs  seek  to 
make  them  ? Secondly,  os  to  whether  this  was  a loss 
by  the  perils  insured  against,  there  has  been  no  loss 
at  all.  The  goods  reached  Paris  in  charge  of  a 
carrier  appointed  by  the  plaintiffs.  Paris  was 
then  a town  to  which  persons  went  at  their  peril. 
It  was  uncertain  when  they  could  proceed.  The 
silks  were  always  at  tho  disposal  of  the  plaintiff, 
who  might  have  disposed  of  them  in  Paris.  There 
was  no  requisition  of  these  goods  or  threat  of 
seizure  by  tue  Germans.  They  remained  in  Paris 
simply  because  the  carriers  could  not  enter.  Tho 
goods  were,  figuratively  speaking,  no  more  than 
wiudbound.  [Brett,  J. — By  tho  law  of  nations 
the  goods  of  merchants  are  not  touched  by  captors 
investing  a town,  they  are  only  confiscated  if  an 
attempt  is  made  to  bring  them  out.]  A mere  re- 
tardation of  the  voyage  is  not  a good  cause  of 
abandonment. 

Anderson  r.  Wallis,  2 M.  A S.  240 ; 

Hunt  v.  The  Royal  Exchange  Assurance,  5 M.  & S.  47. 

Thirdly,  as  to  the  restraint  of  princes.  There  is 
an  evident  distinction  between  Geipel  v.  Smith 
(sup.)  and  this  case ; for  where  a contract  is  entered 
into  subject  to  an  exception  of  restraint  of  princes, 
the  parties  aro  excused  from  performance  when 
oven  fear  of  restraint  operates  as  restraint ; but  a 
wide  difference  exists  between  a charter  and  a 
policy  in  this  respect,  for  in  a mar  ine  policy  the  proxi- 
mate and  not  the  remote  risks  are  insured  against. 
For  example,  in  Taylor  v.  Dunbar  (L.  Rep.  4 C.  P. 
204)  meat  delayed  on  a voyage  by  tempestuous 
weather  becamo  putrid  and  was  thrown  overboard 
— held  not  a loss  by  perils  of  the  sea,  or  within  the 
words  “ all  other  perils  and  misfortunes,"  Ac.,  in  the 
policy.  “ Restraint  of  princes,"  has  nover  been  ex- 
tended to  a case  of  blockade  : (see  Barker  v.  Blokes, 

9 East,  283,  per  Lord  Ellenborough,  p.  293.)  There 
the  restraint  of  princes  was  when  the  ship  was  actu- 
ally seized.  Blockade  is  not  equivalent  to  re- 
straint of  princes : (Foster  v.  Christie,  11  East, 
206).  There  a British  ship,  insured  from  Hull  to 
St.  Pctersbnrgh,  having  sailed  under  convoy  to 
the  Sound,  was  afterwards  stopped  in  her  course 
by  a king's  ship  in  the  Baltic,  from  &a  appre- 
hension of  hostilities,  for  eleven  days,  and  tnen 
proceeded  to  a point  of  rendezvous  for  convoy, 
when  sho  waitea  seven  days  longer,  and  then 
sailed  under  convoy  till  the  king's  officer  received 
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intelligence  that  a hostile  embargo  was  laid  on 
Britisn  ships  at  St.  Petereburgh,  when  he  ordered 
tho  fleet  bock  to  the  placo  of  rendezvous,  from 
whence  the  ship  returned  to  Hull.  Held,  that  this 
loss  of  the  voyage  was  not  attributable  to  the 
arrest  or  detainment  of  kings,  Ac.  but  immediately 
to  tho  fear  of  the  hostile  embargo  in  the  port  of 
destination,  and  therefore  not  within  the  policy, 
though  if  tho  shin  had  not  been  detained  in  the 
first  instance  by  tne  king’s  officer,  sho  would  have 
arrived  in  time  at  St.  Petorsburgh  to  have  de- 
livered her  cargo  before  the  embargo.  And  see  the 
judgment  of  Lord  Ellonborough  thereon  (p.  209). 
[Brett,  J. — The  immediate  causo  of  retardation  of 
the  voyage  was  tho  king’s  officer  of  the  ship's  own 
country — clearly  not  a restraint  of  princes.  Those 
cases  arc  where  there  was  a blockade  of  the  port  into 
which  the  ship  was  going,  but  here  you  want  a 
case  of  blockade  of  tho  port  in  which  tho  goods 
nro.  [Bov  ill,  C.  J. — If  there  had  been  an  embargo 
here,  would  that  be  a restraint  of  princes  ?]  Cer- 
tainly ; and  there  is  little  or  no  difference  between 
restraint  and  arrest.  [ Brett,  J. — Capture  is 
taking  possession  with  intent  to  change  the  pro- 
perty ; arrest  is  taking  with  intent  ultimately  to 
restore  to  tho  owner ; restraint,  a prevention  of 
the  goods  going].  No  case  in  England  dis- 
tinguishes between  exclusion  and  inclusion. 
[Brett,  J. — What  is  the  difference  between  em- 
bargo and  blockade  of  a port  ?]  Blockade  of  a 
port  with  neutral  goods  inside  is  the  same  case  as 
where  a hostile  power  for  the  sake  of  naval 
operations  refuses  to  allow  tho  goods  to  pass  out, 
but  there  is  no  war  on  tho  goods,  nor  anything 
done  to  them  so  long  as  they  rest  quiet.  [Brett, 
J. — Embargo  still  leaves  the  goods  with  the  owner; 
it  is  no  claim  to  seize  and  sell].  It  is  a step  to 
seizuro.  [Brett,  J. — Not  so ; but  a mere  prohi- 
bition]. In  Wheaton’s  International  Law,  842, 
we  read  tliat  “ a neutral  ship  can  only  carry  out 
tho  goods  brought  in,”  which  tends  to  show 
that  there  is  no  analogy  between  this  case  and 
one  of  naval  blockade.  Here,  the  Prussians  sur- 
rounding Paris,  the  carriers  do  not  go  out  for  fear, 
— a remote  and  not  proximate  cause  of  loss.  In 
Hadkinson  v.  Robinson  (II  Bos.  «fc  T.  3921  Lord 
Alvanley,  C.J.  says,  “ Detention  of  the  cargo  on 
board  the  ship  at  a neutral  port,  in  consequence 
of  tho  danger  of  entoring  tho  port  of  destination, 
cannot  create  a loss  within  the  meaning  of  the 
policy,  because  it  doeB  not  arise  from  a peril  in- 
sured against.”  [Brett,  J.— You  may  assume 
it  to  be  Bottled,  by  a number  of  cases,  that 
exclusion  from  a port  is  not  restraint  according 
to  English  law.]  The  peril  is  only  collateral, 
and  in  this  respect  there  is  no  difference  in 
principle  between  an  exclusive  and  inclusive 
blockade  [Grove,  J. — Save  the  material  distinc- 
tion, that  in  the  latter  case  the  goods  are  re- 
strained, and  in  the  former  they  are  not  so.  One 
is  a restraint,  the  other  an  injunction.]  [Brett,  J. 
— What  is  your  distinction  between  a blockaded 
port  and  a besieged  town  ?]  There  is  a well  re- 
cognised law  of  nations  applicable  to  the  port,  and 
none,  apparently,  to  a town  besiegod. 

Field , Q.G.  replied. 

Bovtll,  C.J. — I have  never  entertained  the 
least  doubt  but  that  the  object  of  the  insurance  in 
this  case  was  to  cover  the  goods  from  the  time  of 
departure  from  Japan  Shanghai  until  they 
should  have  arrived  at  the  terminus  of  the  jour- 


ney, viz.,  at  London,  and  that  the  general  inten- 
tion was  that  all  risks  should  be  covered,  both 
during  the  transit  on  land  as  well  as  during  the 
transit  by  water,  and  on  board  ship-  The  <tues- 
tion  is  whether  that  intention  is  or  is  not  ex- 
pressed by  the  terms  in  which  the  policy  is 
framed.  That  must  depend,  of  coarse,  on  the 
language  of  the  instrument  itself.  But  in  dis- 
cussing the  question  as  to  the  meaning  of  tho 
policy  wo  must  not  forget  what  was  the  whole 
course  of  business ; and,  therefore,  to  what  par- 
ticular mode  of  transit  the  terms  of  tho  policy 
must  be  considered  to  apply.  The  course  of 
business  is  stated  in  par.  12  os  amended.  [His 
Lordship  read  tliat  paragraph.]  It  has  been  ad- 
mitted, and  properly  so,  by  the  learned  counsel  for 
the  defendants  in  argument  (although  there  is 
no  statement  in  the  case  to  that  effect)  that  silkB 
for  London  coming  via  Southampton,  would  pass 
from  Southampton  to  London,  overland,  in  tho 
I ordinary  course  of  business.  That,  also,  must  bo 
| assumed  to  have  been  known  to  the  under- 
I writers  here.  Now,  what  are  the  terms  of  this 
I policy  ? The  statement  of  the  insurunce  is  this : 

| the  plaintiffs  caused  themselves  to  be  insured, 

| 44  Lost  or  not  lost,  at  and  from  Japan  Shang- 
| hai  to  Marseilles  Leghorn  London  rid 
1 Marseilles  — ^ Southampton,  and  whilst  re- 
] mainiug  there  for  transit  with  leave  to  call  at 
{ any  ports  or  places  in  or  out  of  the  way  for  all 
; purposes.”  According  to  the  underst<xxi  usage  in 
mercantile  business,  the  words  London  via 
Marseilles,”  necessarily  include  a passage  from 
Marseilles,  overland,  through  France,  and  tho 
meaning  to  bo  placed  upon  these  words  must  be 
tho  same  as  if  it  had  been  expressly  stated  on  tho 
face  of  the  policy  London,  via  Marseilles,  by 
railway  through  Franco  and  then  to  Boulogne  and 
London,”  clearly  including  a journey  overland. 
Then  come  the  words, 44  Southampton and  it 
is  equally  admitted  that  they  would  mean  tho 
voyage  or  journey  to  Southampton,  aud  thence 
overland  to  London.  The  description,  there- 
fore, of  tho  nature  of  the  voyage  or  journey 
insured,  clearly  describes  a journey  both  by 
laud  or  water ; and  I should  say,  under  these 
circumstances,  the  fair  interp relation  of  tho 
policy  is  that  tho  goods  were  intended  to 
lie  covered  by  a policy  insuring  them  against 
loss  by  the  risks  mentioned,  during  the  whole 
transit,  whether  by  land  or  water.  Mr.  Day  con- 
tended that  tho  addition  of  these  words,  44  and 
whilst  remaining  there  for  transit,”  shows  it  was 
not  intended  to  cover  goods  while  in  their  transit 
on  land,  but,  while  stopping,  or  remaining  at 
rest,  during  tho  sea  passage.  I do  not  think  these 
words  have  any  suen  effect.  The  general  terms 
of  tho  policy  would  cover  the  goods  in  course  of 
transit,  and  those  words,  if  necessary  at  all,  would 
apply  to  cases  where  they  were  detained  for  Bomo 
time  wliilo  in  course  of  transit,  either  by  land 
or  water.  There  is  another  part  of  tho  policy 
which  also  shows  it  was  contemplated  by  botn 
parties  tliat  a portion  of  the  voyage  would  be  by 
land,  viz.,  tho  description  of  the  vessel,  “ by 
steamer  or  steamers  per  overland  or  via  Stic* 
Canal,”  which  seems  to  contemplate  tho  possibi- 
lity of  tho  goods  coming  altogether  by  water 
through  tho  Suez  Canal,  or  a portion  coming 
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overland.  Now,  “ steamer  overland  ” cannot 
mean  by  steamer  coining  overland,  and  the  policy 
Beems  intended  to  cover  tho  transit  whether 
by  land  or  water.  The  adventure  is  to  begin  on 
goods  from  being  loaded  on  board  ship,  bat  is  to 
continuo  “ until  tho  goods  or  merchandise  shall 
be  arrived  at  as  above.”  At  where  P Why,  in 
this  case,  at  London,  by  a route,  partly  by  wator, 
partly  by  land,  according  to  the  usage  and  under- 
standing of  merchants.  Policies  of  the  kind  in 
question  are,  I bcliove,  not  uncommon  in  cases 
which  have  come  under  my  notice.  I have 
known  casos  where  tho  insurance  has  been 
effected  covering  goods  from  the  west  coast  of 
America,  coming  overland  through  America, 
and  then  in  vessels;  and  hero  tho  insurance 
has  covered  stopping,  Ac.,  not  only  on  the 
journey  to  Southampton  but  to  London,  and 
I can  seo  no  possible  reason  why  an  insurance 
should  not  be  effected,  covering  tho  wholo  transit. 
My  opinion  is  that  tho  intention  was  to  cover 
the  transit  of  the  goods  until  their  arrival  in 
London,  whether  they  were  upon  land  or  water, 
and  therefore  that  tho  risks  of  transit  through 
France  are  covered  by  this  policy. 

The  question  then  arises  whether,  by  reason  of 
what  occurred  after  the  arrival  of  the  goods  in  Paris, 
there  has  been  a loss  within  tho  terms  of  the  policy 
which  insures  the  plaintiff  from  loss  “ by  arrests, 
restraints,  and  detainment  of  all  kings,  princes, 
and  people  of  what  nation,  condition,  and  quality 
whatsoever  . . . and  of  all  other  perils,  losses,  and 
misfortunes  that  havo  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  goods  and  mer- 
chandises, or  ships,  Ac.  or  any  part  thereof.”  These 
latter  words  of  course  must  mean  matters  ejugdem 
generis  as  the  preceding.  Tho  goods  having 
arrived  at  Marseilles  were  sent  in  the  usual  course 
by  the  Lyons  Railway  for  Paris,  and  reached  there 
on  or  before  the  Kith  Sept.  1870,  and  what  hap- 
pened thereafter  is  set  out  in  the  case.  [His 
Lordship  read  pars.  25,  20,  and  27.]  The  question 
is  whother  there  was  a loss  of  these  goods  within 
tho  meaning  of  the  policy ; and  it  has  been  con- 
tended that  there  was  not  a partial,  but  a total 
loss  which  entitled  the  assured  to  abandon;  and 
that  notice  of  abandonment  having  been  given, 
they  are  entitled  to  recover.  No  doubt  those 
goods  existed  in  specie  and  wore  insured.  It  is 
equally  clear  according  to  our  law,  that  moro 
delay  and  interruption  of  dolivcry  in  tho  ordinary 
course  of  things  do  not  give  the  assured  a claim 
against  the  underwriters,  but  it  is  different  if  caused 
by  perils  insured  against.  Now  has  thero  been  a 
taking  or  detention  of  these  goods  by  any  of  the 
matters  covered  by  tho  policy  P 

It  is  said  thero  was  a restraint  or  detention 
by  tho  German  army  surrounding  Paris,  which 
city  was  in  a stato  of  siege  and  all  exit  there- 
from was  impossible.  Mere  delay  will  not  suffice. 
There  must  dc  a loss  by  tho  perils  insured  against. 
Has  that  loss  been  made  out?  First,  what  is 
tho  nature  of  a siege  such  as  that  which  existed 
at  tho  tirao  in  question  preventing  all  goods 
from  passing  out  of  Paris.  It  has  Boon  argued 
that  it  is  not  liko  a blockade,  but  in  the  American 
courts  the  judges  have  treated  a blockade  as  in 
the  nature  of  a siege,  and  a siego  is  d fortiori 
an  interruption  of  transit  in  the  passage  of  goods. 
Blockade  and  siege  are  placod  very  much  on 
the  same  footing  by  Grotius  and  Wheaton,  nor 
can  I find  auy  distinction  betweca  them;  and 


for  casos  of  this  kind  I seo  no  difference  between 
an  embargo  aud  blockade  in  so  far  as  each  is  a 
restraint  of  princes.  Now  is  blockade  a restraint 
of  princes?  Various  authorities  have  been  cited 
wherein  the  question  arose  how  far  a blockade 
is  a restraint  of  princes  causing  loss  within  a 
policy  of  insurance  ; but  those  cases  were  where 
the  goods  or  ships  were  prevented  entering  tho 
blockaded  port,  and  it  was  contended  thero  was 
loss  by  restraint  of  princes;  but  the  answer  is, 
that  tho  immediate  loss  was  tho  laudable  desire  of 
the  assured  not  to  incur  the  risk  of  attempting  to 
enter  tho  blockaded  port,  and  therefore  was  no 
restraint  of  princes,  because  the  insured  objects 
never  were  within  the  port.  Then  suppose  they 
were  within  the  blockaaed  port ; would  there  bo 
a restraint  of  princes  ? Geipel  v.  Smith  (sup.)  is  a 
clear  and  distinct  authority  on  that  point.  True, 
the  questiou  there  arose  on  a charter-party,  the 
shipowner  having  abandoned  tho  voyago  in  conse- 
quence of  the  blockade,  and  it  became  essential  to 
consider  whether  the  blockade  was  a restraint  of 
princes  or  not.  Tho  Lord  Chief  Justico  of  England 
in  giving  judgment  says:  “ First,  is  a blockade  a 
restraint  of  princes  ? 1 think  it  is.  It  is  an  act  of 
a sovereign  state  or  prince ; and  it  is  a restraint, 
provided  the  blockade  is  effective ; and  in  the  eye 
of  tho  law  a blockade  is  effective  if  tho  enemies* 
ships  are  in  such  numbers  and  position  as  to 
render  tho  running  of  the  blockade  a matter  of 
danger,  although  some  vessels  may  succeod  in 
getting  through.  In  such  a caso  tho  obstacle 
' arises  from  an  act  of  state  of  one  of  tho  belligerent 
sovereigns,  and  consequently  constitutes  a restraint 
of  princes.  Tho  case,  therefore,  is  brought  within 
the  exception  in  the  charter-party (p.  410.)  And 
Blackburn,  J.  Bays : “ I am  unable  to  see  why  this 
was  not  a restraint  of  prinoes;  it  was  clearly  a 
restraint  by  the  then  Emperor  of  France  prevent- 
ing the  cargo  from  being  carried  on  to  Hamburg : ” 
(p.  412.)  The  question  then  arose  as  to  tho 
defendant  being  justified  in  breaking  the  charter; 
but  throughout  the  case  it  is  assumed  that,  if  the 
vessel  had  been  within  the  blockade,  that  would 
have  been  a restraint  of  princes,  and  tho  case 
decided,  not  on  any  distinction  as  to  tho  nature 
of  a charter-party,  but  on  general  principles, 
that  that  was  a restraint  of  princes.  Another 
authority  cited  for  the  defendant  was  Foster  v. 
Christie  ( sup .),  and  there,  indeed,  it  was  held 
that  the  not  continuing  tho  voyago  for  fear  of  an 
embargo  was  not  a loss  within  the  meaning  of  the 
policy;  but  tho  wholo  argument  assumes  that  if 
tho  vessel  had  been  made  or  subject  to  embargo, 
that  would  have  been  a restraint  of  princes. 

Mr.  Day  further  contended  thero  was  a differ- 
ence in  tue  meaning  of  the  words  “ restraint  of 
princes  ” os  employed  in  a charter-party,  and  as 
used  in  a policy.  I am  not  aware  of  any  such 
distinction,  nor  nave  any  cases  been  cited  to  show 
it.  There  may  be  a difference  in  a contract  as  to 
restraint  of  princes  justifying  the  breaking  off  of 
tho  agreement,  as  in  Geipel  v.  Smith  (sap.),  and 
tho  cases  where  a party  is  liable  on  a policy  as  ao 
underwriter.  But  that  docs  not  make  any  differ- 
ence in  considering  what  is  a restraint  of  princes. 
Moreover  thero  is  an  important  case  in  tho  Ame- 
rican courts  decided  in  1815,  viz.,  Oliveira  v. 
The  Union  Insurance  Company  (sup.),  which  has, 
I believe,  been  acted  upon  as  law  from  that  time 
to  the  present.  One  passage  of  peculiar  bearing 
as  to  blockade  or  embargo  being  a restraint  is 
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at  p.  189  of  3 Wheaton’s  Reports  (4  Curtis,  193), 
where  Marshall,  C.J.  says : "What  then  according 
to  common  understanding  is  the  meaning  of  the 
term  * restraint  ? * Does  it  imply  that  the  limita- 
tion, restriction,  or  confinement,  must  be  imposed 
by  those  who  are  in  possession  of  the  person  or 
thing  which  is  limited,  restricted,  or  confined  ; or 
is  the  term  satisfied  by  a restriction  created  by 
the  application  of  external  force  ? If,  for  example, 
a town  he  besieged,  and  the  inhabitants  confined 
within  its  walls  by  the  besieging  army,  if  in 
attempting  to  come  out  they  are  forced  hack, 
would  it  be  inaccurate  to  say  that  they  are  re- 
strained within  those  limits ; the  court  believes 
it  would  not ; and  if  it  would  not,  then  with  equal 
propriety  may  it  be  said,  when  a port  is  bloekaued, 
that  the  vessels  within  arc  confined  or  restrained 
from  coming  out.  The  blockading  force  is  not  in 
possession  of  the  vessels  inclosed  in  the  harbour, 
but  it  acts  upon  and  restrains  them.  It  is  a vis 
major,  applied  directly  and  effectually  to  them, 
which  prevents  them  from  coming  out  of  port. 
This  appears  to  the  court  to  be,  in  correct 
language,  ' a restraint  * by  the  power  imposing 
the  blockade;  and  wheu  a vessel,  attempting  to 
come  out,  is  boarded  and  turned  back,  this  re- 
straining force  is  practically  applied  to  such 
vessel.”  Those  observations  seems  to  me  very 
applicable  to  this  cnBe,  and  I entirely  concur  in 
them,  and  think  they  ought  to  be  applied  to  the 
present  case.  There  is  an  external  force  of  a 
sufficient  power  applied  to  the  whole  of  Paris  and, 
inter  alia,  to  those  goods  which  are  absolutely 
prevented  by  force  from  going  to  their  destina- 
tion. 

Under  these  circumstances  was  the  assured 
entitled  to  abandon  or  not  ? The  case  seems  to 
me  to  be,  not  a case  of  capture  where  the*propcrty 
is  intended  to  be  appropriated  and  taken  possession 
of,  and  there  is  no  hope  of  recovery  by  speedy 
process  but,  a restraint  in  the  nature  of  an  em- 
bargo ; and  it  iB  impossible  to  distinguish  it  from 
an  embargo  on  the  goods  in  port,  or  something 
in  the  nature  of  an  arrest  and  detention  of  a com- 
petent authority,  and  restraint  of  princes.  Then 
what  is  tho  right  of  the  assured  ? The  point  was 
raised  in  Goss  v.  Withers  (2  Burr.  683),  when  the 
vessel  was  under  capture  for  eight  days  only ; but 
in  the  course  of  delivering  judgment,  Lord  Mans- 
field, C.J.  took  occasion  to  refer  also  to  cases 
of  restraint  or  embargo,  saying,  at  p.  696,  “ I 
cannot  find  a single  book,  antient  or  modern, 
which  does  not  say,  * that  in  case  of  the  ship 
being  taken,  the  insured  may  demand  as  for  a 
total  loss,  and  abandon.’  And  what  proves  tho 
general  proposition  most  strongly,  is,  that  by  tho 
general  law  ho  may  abandon  in  the  case  merely 
of  an  arrest,  or  an  embargo,  by  a prince  not  an 
enemy.  Positive  regulations  in  different  countries 
havo  fixed  a precise  time  before  the  insured  should 
be  at  liberty  to  abandon  in  that  case.  Tho  fixing 
n precise  time  proves  the  general  principle.”  We 
have  no  fixed  time  in  our  law ; but  I tnink  there 
must  be  a reasonable  time  within  which  the 
insured  must  exercise  the  power  or  privilege  of 
abandoning,  subject  to  that  he  has  in  case  of 
restraint  of  princes  the  right  to  abandon  to  the 
underwriters;  if  ho  docs  so  in  proper  time  the 
underwriters  are  liable.  Hero  no  question  is 
raised  os  to  notice  of  abandonment  having  been 
too  early  or  too  late ; and  I do  not  think  any  such 
question  could  arise,  because  a reasonable  time  was 


allowed  to  elapse  to  see  if  the  goods  were  perma- 
nently detained  or  whether  it  was  a mere  temporary 
detention.  Tho  detention  having  taken  place  was,  I 
think,  a restraint  by  a power  within  the  meaning 
of  the  policy,  and  therefore  our  judgment  must 
be  for  tne  plaintiff. 

Keatinc;,  J. — I am  of  the  same  opinion.  If  this 
case  rested  altogether  and  exclusively  on  the  terms 
of  the  policy  I should  have  desired  more  time  to 
consider  whether  it  was  not  a policy  intended  ex- 
clusively to  cover  marine  risks  and  not  terrene 
risks.  But  coupling  it  with  the  findings  of  tho 
special  case,  I come  to  the  conclusion,  without 
difficulty,  that  it  was  the  intention  of  the  parties 
that  this  policy  should  cover  terrene  risks.  It  is 
expressly  provided  that  tho  goods  are  to  bo  shipped 
by  any  one  of  three  modes  of  transit,  and  two  out 
of  those  throe  modes  necessarily  involve  a terrene 
risk.  They  contemplated  by  the  policy  to  send 
the  goods  as  they  were  sent,  vix.,  to  Marseilles, 
then  through  France,  and  thence  by  the  Straits  of 
Dover  to  London.  Therefore  I think  that,  having 
regard  to  the  facts  found,  the  meaning  of  tho 
policy  was  clearly  to  include  the  risk  by  land, 
because  the  case  expressly  finds  that  it  was 
known  to  both  parties  that  such  was  tho 
usual  and  ordinary  mode  of  transit.  Conse- 
quently, I cannot  doubt  thnt  that  was  tho  voyage 
from  {Shanghai  to  London  which  was  in  contem- 
plation. 

Then,  if  tho  land  risk  be  within  the  policy, 
was  there  such  a loss  as  justified  an  abandon- 
ment ? Now,  I quite  agree  with  my  Lord  with 
respect  to  tho  analogy  between  the  siege  of  a town 
ana  blockade  of  a port.  There  are  not  a great 
many  English  cases,  fortunately,  which  gave  rise 
to  the  question  as  to  the  position  of  English 
goods  blockaded  in  a port.  But  there  are  many 
cases  relating  to  goods  which  could  not  get  into 
a blockaded  port.  I think,  however,  it  stands  to 
reason  that  the  position  of  goods  within  tho 
blockaded  port  would  be  precisely  analogous  to  an 
embargo.  True,  in  cases  of  embargo,  it  is  tho 
sovereign  power  of  tho  place  which  directly  inter- 
venes, whereas  with  respect  to  blockade  it  is  an 
adverse  foreign  power  preventing  the  escape  of 
the  vessel ; but  that  seems  to  me  a distinction 
without  a difference.  There  is  equally  a restraint 
imposed  on  the  party  by  the  sovereign  power  ; und 
I think  that  the  case  as  stated  is  a particularly  strong 
one,  for  it  is  found  that  during  tho  period  referred 
to  it  was  impossible  that  the  goods  could  leave 
Baris.  What  rendered  it  impossible  ? Why  the 
presence  of  the  German  army.  That  surely  is 
restraint  of  a sovereign  prince  within  the  meaning 
of  the  policy.  I have  not  from  the  beginning  of  tho 
case  had  tho  slightest  doubt  on  this  policy  that 
there  was  a restraint  of  princes.  If  so,  was  there 
a loss  within  the  terms  of  the  policy  ? It  is 
equally  clear  that  if  goods  are  inclosed  beyond  tho 
control  of  the  assured  they  are  lost  to  him  for  an 
indefinite  time,  and  then,  no  doubt,  ho  hod  a right 
to  abandon  ; and  as  he  did  abandon,  he  is  entitled 
to  recover  as  for  a total  loss  from  the  under- 
writers. 

Brett,  J. — I am  of  opinion  that  this  policy 
covered  the  land  transit  from  Marseilles  to  Bou- 
logne; and,  indeed,  if  a loss  occurred  during  the 
land  transit  it  was  within  tho  policy  just  as  if 
during  the  passage  bv  sea.  I think  that  by  the 
terms  of  the  policy  tie  land  transit  is  made  part 
of  the  voyage  insured.  Every  individual  policy 
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is  to  bo  construed  as  nny  other  contract  between 
the  parties.  Most  policies  are  in  ordinary  form, 
and  with  respect  to  such  there  have  been  many 
decisions.  If  tho  policy  is  in  unusual  form  the 
rules  applied  to  ordinary  policies  must  bo  applied 
as  far  as  they  can  be,  ana  beyond  this  the  court 
must  attempt  to  put  a construction  upon  them 
according  to  tho  meaning  of  the  parties.  All 
policies  are  framed  in  somewhat  the  same  manner; 
the  first  thing  done  is  to  describe  tho  voyage 
insured,  afterwards  tho  duration  of  the  risk  is 
described  and  made  applicable  to  that  voyago  al- 
ready described  in  the  policy.  Now,  in  the  case 
before  us  one  of  the  voyages  (which  is  sufficient 
for  our  cousiderutiun)  is  described  as  from  Shang- 
hai to  Marseilles  and  London  via  Marseilles.  By 
itself  wo  cannot  toll  what  that  Toy  ago  is.  What- 
ever the  voyage  described  in  a policy  may  bo,  one 
must  look  at  the  known  and  usual  mode  of  going 
from  one  place  to  another,  and  hern  wo  find  that 
it  is  well  known  to  underwriters  that  the  journey 
to  Loudon  via  Marseilles  is  invariably  by  land 
transit  through  France,  and  then  from  Boulogne 
to  Loudon  by  ship.  That  being  bo,  the  land  tran- 
sit by  ordinary  railway  through  Franco  is  made 
part  of  the  voyage  insured ; but  it  is  said  here 
there  arc  other  parts  of  tho  policy  showing  it  is 
not  part  of  it.  Mr.  Day  relied  on  tho  phrase 
" ana  whilst  remaining  thero  for  transit but  I 
apprehend  and  believe  tho  ordinary  voyage  de- 
soribed  is  the  running  voyage,  with  the  ordinary 
storages  on  such  running  voyage;  and  wheroas 
there  was  to  bo  a further  dolay  or  landing  of  tho 
goods  daring  the  voyage,  there  must  bo  a further 
description  to  apply  to  the  time  during  which  the 
goods  were  not  in  course  of  conveyance.  Now, 
here  the  voyage  necessarily  involves  several  trans-  1 
shipments  of  goods,  and  landings  during  tho 
voyage  at  different  places ; and  but  for  those  words,  j 
“ whilst  remaining  there  for  transit,”  tho  period 
of  time  daring  which  the  goods  were  not  actually 
in  transit  would  not  have  been  covered.  And  it  is 
very  usual  in  a policy,  to  cover  such  period  of 
time  during  which  the  goods  were  not  actually  in 
transit,  ana  would  not  havo  been  covered.  And  it 
is  very  usual  in  a jiolicy  to  cover  such  period  of 
time  as  is  required  for  landing  tho  goods.  The 
phrase  '*  including  all  risk  of  craft  out  and  from 
steamers,”  was  also  relied  on  by  the  counsel 
for  the  defendants.  Now,  it  is  peculiar  to  this 
policy  that  several  steamers  are  to  be  omployed, 
and  not  as  more  usual  one  steamer  only ; and  ob- 
viously the  goods  are  to  be  covered  whilst  in  each 
steamer ; and  construing  the  policy  as  nearly  as 
possible  os  wc  should  construe  nn  ordinary  one,  it 
would  not  attach  until  the  goods  wero  in  the  first 
steamer,  and  if  it  had  not  been  for  the  last-men- 
tioned phrase  I should  not  have  thought  the  goods 
covered  while  in  craft  going  to  and  from  the 
steamers ; and  I should  think  any  careful  Assured 
would  put  in  these  words  to  include  the  times 
during  which  the  goods  were  carried  to  and  from 
tho  firstand  to  and  from  tho  last  steamer.  It  seems 
to  me  these  words  do  not  interfere  with  the  de- 
scription of  the  transit  voyage  which  included  tho 
journey  from  Marseilles  to  Boulogne.  The  cases 
of  Pvllyy.  The  Royal  Insurance  Company  (sup.)  and 
Brough  v.  Whitmore  (sup.)  aro  authorities  to  show 
that  when  either,  by  a known  or  agreed  usage,  or 
by  the  terms  of  the  policy,  land  is  made  part  of 
the  voyage,  the  risk  covered  applies  to  that  part 
as  well  as  to  the  other.  Therefore,  on  these  autho- 


rities and  on  the  construction  of  the  policy,  I think 
this  passage  through  France  was  part  of  the  voyago 
insured.  If  so,  then  the  description  of  the  dura- 
tion of  risk  in  the  afterpart  of  the  policy  must  be 
made  applicable  to  tho  voyage.  And  the  inten- 
tion is  that  the  policy  shall  apply  from  the  be- 
ginning to  the  end  or  the  voyago.  Quite  true, 
one  must,  iu  some  sense,  apply  tho  words  in  an 
unusual  way,  as  Mr.  Day  contended ; and  when  Mr. 
Field  relied  on  them  in  support  of  his  argument, 
he  went  too  far  and  was  mot  promptly  by  the  ob- 
servation of  my  brother  Grove. 

If  this  part  of  the  transit  was  covered,  tho  next 
question  is  whether  there  was  a loss  during  that 
transit  by  the  perils  insured  against.  I think  there 
was  a loss  here  occurring  by  restraint  of  princes. 
It  was  argued  that  there  was,  because  the  restraint 
was  like  to  that  put  on  goods  in  all  ships 
which  are  within  a blockaded  port,  and  that 
under  these  circumstances  the  goods  or  ships 
have  been  held  to  be  within  tho  words,  “ restraint 
of  princes,”  and  therefore  that  these  goods  within 
a besieged  town  must  be  held  to  be  within  the 
words  **  restraint  of  princes.”  True,  the  Ameri- 
can authorities,  except  as  to  the  description  given 
by  Marshall,  C.J.  iu  Oliveira  v.  The  Union  Marine 
Insurance  Company  (sup.)  would  not  assist  us  much, 
because  in  America  they  admit  to  a great  extent 
that  retardation  of  the  voyage  is  a loss  which 
may  bo  considered,  and  that  if  a person  is  pre- 
vented from  going  into  a blockaded  port  tbat  is 
a loss  by  restraint  of  princes.  It  has,  however, 
been  clearly  decided  in  this  country  that  it  is  not  so, 
and  our  law  differs  from  that  of  America  in  that 
respect.  Such  cases  as  have  been  decided  in 
England  have  proceeded,  not  on  the  ground  that 
a blockade  is  a restraint  of  princes  but,  on  the- 
ground  that  if  the  master,  by  his  own  conduct, 
stops  the  ship  going  into  tho  blockaded  port, 
that  is  tho  causa  proximo, ; or  if  an  order  of  an 
officor  of  our  Queon  stops  tho  vessel  tho  act  of 
the  officer  is  causa  proximo,  and  not  tho  blockade 
itself.  But  there  is  no  case  on  a policy  which  haa 
decided  that  when  ships  or  goods  aro  within, 
the  blockaded  port  then  the  loss  is  a loss  within 
the  phraso  u restraint  of  princes.”  It  is  quite  clear 
the  goods  are  not  captured,  because  capture  within 
tho  terms  of  the  policy  means  where  the  goods, 
are  seized  by  a hostile  power  with  iutent  to 
change  the  property  in  them.  Such  a case  can- 
not cither  bo  an  arrest,  because  tho  word  “ arrest  ” 
requires  an  actual  taking  of  the  goods  ; and  in  the- 
caso  of  blockade  or  embargo  there  is  no  such 
taking  possession,  for  tho  goods  are  loft  in  tho 
possession  of  the  master  of  the  ship  for  tho 
owner.  But  thorc  are  other  words  in  the  policy,, 
aud  the  words  restraint  of  princes  " are  tho  im- 
portant ones  and  we  must  apply  to  this  policy  tho 
ordinary  rule,  that  where  different  words  are  used 
in  a mercantile  instrument  one  must  give  sense  to 
each.  Here  the  phrase  seems  to  apply  to  the  case 
where  goods  aro  not  taken,  but  restrained  from 
being  carried  to  their  destination  by  a sovereign 
power.  That  that  applies  to  an  embargo  seems 
beyond  doubt — that  it  applies  to  a blockade  seems 
also  beyond  doubt,  because  in  both  cases  there  is 
an  order  by  a sovereign  power  that  the  goods  shall 
remain  where  they  are,  and  if  an  attempt  is  made 
to  remove  them  they  shall  bo  confiscated.  That 
seems  to  ine  as  much  a restraint  as  can  bo  when 
we  look  to  Marshall’s,  C.J.,  observations  in  Oli- 
veira y.  The  Union  Marine  Insurance  Company 
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(sup.)  which  give  a strong  authority  for  the  in- 
interpretation of  the  words  “ restraint  of  princes  ** 
in  an  ordinary  policy.  I thought  at  one  time 
there  might  be  a distinction  between  the  case  of 
a besieged  town  and  that  of  an  ombargo  where 
goods  aro  within  the  port,  on  the  ground  that  if 
any  one  attempts  to  remove  the  goods  they  are 
confiscated,  whereas  it  is  not  shown  that  in  inter- 
national law  with  respect  to  goods  in  a besieged 
town  they  would  be  subject  to  confiscation  if  re- 
moved. But  although  they  are  not  to  be  confis- 
cated by  international  law,  yet  it  seems  to  me  if 
any  one  attempted  to  carry  them  out  they  would 
be  lost  by  the  besieging  army  stopping  the  goods, 
and  to  suppose  they  would,  having  stopped  them, 
hold  them,  to  soo  wnoso  they  are,  does  not  appear 
likely  in  the  ordinary  course  of  business.  They 
would  be  lost  to  the  owner.  Therefore,  practically, 
the  goods  are  just  as  much  restrained  in  a besieged 
town  as  they  are  in  a blockaded  town.  Moreover, 
we  have  the  two  authorities  justifying  us  in  our 
decision,  viz.,  the  passage  from  Wheaton  at 
p.  819,  which  obviously  applies  to  the  two  cases 
on  tho  same  leaf,  and  also  that  of  Marshall,  C.J. 

I think  these  goods  were  restrained.  Then  the 
question  is  what  is  the  amount  of  restraining 
force  which,  when  exercised,  will  justify  an  aban- 
donment. I am  of  opinion  that,  as  when  goods  aro 
in  a besieged  town,  no  one  can  sny  how  long  that 
restraint  will  last,  there  is  so  great  a loss  that 
the  owner  is  entitled  to  give  notice  of  abandon- 
ment immediately,  or  within  a reasonable  time 
after  lie  has  news  of  such  restraint  as  puts  his 
goods  into  Buch  a degree  of  loss.  Hero  notice  of 
abandonment  was  given  in  proper  time,  and  con- 
sequently there  was  constructive  total  Iobs  by  tho 
perils  insured  against  which  became  a total  loss 
by  notice  of  abandonment. 

Grove,  J. — I am  of  the  same  opinion.  It  has 
been  contended  that  tho  strongest  words  in 
favour  of  the  plaintiff,  **  or  Loudon  vid  Mar- 
seilles ” might  bo  fulfilled  because  the  goods 
might  come  to  London  via  Marseilles  by  sea. 
But,  according  to  the  ordinary  construction  of 
the  policy  it  would  involve  a certain  portion  of 
land  transit.  Then  Mr.  Day  further  contended 
(and  that  seems  to  bo  the  most  forcible  argu- 
ment) that  throughout  this  policy  aro  words  con- 
nected with  maritime  matters  and  a maritime 
mode  of  transit,  as  “all  risks  of  craft,”  and  then 
that  which  I pointed  ont  to  Mr.  Field  in  answer 
to  a part  of  his  argument,  viz.,  that  when  the  ter- 
mination of  tho  voyage  is  dealt  with,  the  words 
used  arc,  ° and  upon  the  goods  and  merchandises 
until  there  discharged  or  safely  landed,”  which 
certainly  seems  nrimd  fade  applicable  to  landing 
from  a ship,  and  not  delivering  from  a railway 
carriage  or  van.  Probably,  the  reason  is  that  this 
passage  is  copied  from  some  old  form  of  marine 
policy ; and,  instead  of  the  policy  being  entirely 
remodelled  to  suit  the  present  mode  of  transport, 
the  old  form  of  expression  has  been  maintained. 
It  was  further  argued  that  the  phrase  “whilst  re- 
maining there  for  transit/*  meant  to  apply  to 
remaining  on  land.  But  it  seems  to  me  that  this 
was  intended  to  protect  the  goods  eundo  ct  morando. 
Then  the  policy  is  “ from  Shanghai  or  Japan  to 
London  vid  Marseilles.”  Now  it  is  found  in  par. 
12  that  goods  coming  from  Shanghai  to  Japan 
and  to  London  vid  Marseilles  do  come  a consider- 
able portion  of  the  way  by  land;  and  if  this 
policy  was  not  intended  to  be  moro  than  a marine  i 


policy,  why  should  it  have  gone  further  than 
Marseilles,  for,  except  tho  short  ship  passage  from 
Dover  to  Calais,  the  marine  risk  would  have  boon 
ended.  Why,  if  those  who  prepared  this  policy, 
which  must  be  taken  fortius  contra  vroferenle 
meant  to  limit  it  to  the  marine  risk,  tney  should 
not  nave  said  so,  I cannot  understand.  Therefore, 
I think  that,  as  far  as  the  risk  is  concerned,  it  was 
intended  to  cover  the  whole  yovago  from  Japan 
or  Shanghai  to  London. 

Next,  as  to  the  question  whether  there  was 
restraint  of  princes.  Now  there  aro  English 
cases  on  insurance  in  which  it  has  been  held 
that  where  there  is  a blockade  at  the  port  of 
destination,  the  goods  being  outside  thereof,  or 
where  the  captain  of  a vessel  is  only  prevented 
by  possibility  or  probability  of  risk  he  will  run  in 
arriving  at  tho  port  of  destination,  this  kind  of 
hindrance  does  not  come  within  the  word  restraint, 
it  would  be  more  in  the  nature  of  an  injunction 
than  restraint.  So  on  land,  a person  might 
be  kept  out  of  a place  by  a cordon  of  troops 
surrounding  it,  when  ho  would  simply  be  told, 
“You  must  not  go  there,  or  if  you  do  you 
will  be  captured.”  But  when  we  consider  the 
converse  case  of  a person  inclosed  by  stone  walls 
or  shut  up  by  locked  doors,  if  that  be  not  restraint 
I know  not  to  what  the  word  “ restraint  ” would 
apply.  For  I cannot  apply  it  only  to  mere 
physical  restrairt,  such  as  that  of  a man  held  by 
the  hand,  or  with  a chain  aronnd  his  body.  A man 
in  prison  is  as  much  restrained  as  if  enchained. 
It  is  further  said  that  a blockade  of  a port  is  dif- 
ferent from  a blockade  of  an  inland  town.  Tho 
authorities  of  Wheaton  and  Grotius  are  distinct  on 
this  point. 

Now,  there  are  two  kinds  of  blockado  specified 
in  treatises  on  international  law,  viz.,  an  effec- 
tive blockade  and  a nominal  or  what  is  railed  a 
paper  blockade  -the  latter  being  a mere  declara- 
tion that  the  place  is  to  be  deemed  actually 
blockaded.  Tho  most  effective  blockade  of  a 
port  is  when  sufficient  ships  are  there  to  prevent 
egress  and  ingress,  yet  still  that  is  not  absolutely 

g:rfect  and  certain  for  the  blockade  may  be  “ run.” 
lit  in  this  instance  the  case  absolutely  finds  not 
only  that  the  siege  and  investiture  of  Faria  was 
effected,  but  also  that  it  was  certain.  The  Ger- 
man armies  “ completely  surrounded  and  be- 
sieged Paris,  and  held  military  possession  of  all 
the  roads  leading  out  of  Pans,  and  prevented 
communication  between  Paris  and  all  other  places, 
by  reason  whereof  it  was  during  all  the  time 
aforesaid  impossible  to  remove  tho  silks  from 
Paris:*’  (par.  25).  There  is  a direct  and  absolute 
finding  that  tho  goods  could  not  be  removed 
from  Paris.  Therefore,  this  seems  to  mo  even  an 
d fortiori  case  of  blockade.  The  only  remaining 
question  is  whether  there  was  a loss  which  justi- 
fied the  notice  of  abandonment.  The  total  and 
absolute  lass  in  specie  of  the  goods  could  hardly 
be  contemplated  oy  the  parties  stipulating  as  to 
the  particular  peril  insured  against,  viz.,  restraint 
of  princes,  because  when  under  restraint  the  goods 
ran  scarcely  be,  in  one  sense,  said  to  be  lost. 
Therefore  “restraint”  involves  the  idea  of  tho 
goods  not  being  lost  in  tho  moro  common  accep- 
tation of  the  term.  So  restraint  must  mean  some- 
thing other  than  loss  of  goods.  Then  what 
restraint  could  be,  presumptively,  of  greater 
duration  than  that  caused  by  the  late  siege  of  Paris 
in  a war  which  had  then  been  waged  a consider- 
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Ex.]  Featherston  v.  Wilktmm  and  another.  [Ex. 


able  time,  and  when  the  risk  of  bombardment 
appeared  also  possible  ? 

Judgment  for  the  plaintiff. 
Attorneys  for  the  plaintiffs,  Markby  and  Tarry. 
Attorneys  for  the  defendants,  Walton  and  Bubb. 


COURT  OF  EXCHEQUER. 

Reported  bj  T.  W.  Sauwdeks  and  H.  Leigh,  Eaqr*., 
ttarriaters-at-Law. 

Friday,  Jan.  25,  1873. 

Featherston  v.  Wilkinson  and  another. 
Charter-party — Damages  in  consequence  of  neglect 
of  shipowner — Hiring  of  other  vessels,  and  in- 
creased cost  of  cargo — Evidence — Onus  of  proof. 
By  a charter-party  between  the  plaintiff  ami  the 
defendants  the  latter  agreed  that  they  loould  have 
a ship  ready  at  a certain  time  to  receive  a certain 
quantity  of  coals  to  be  shipped  for  a certain 
foreign  port.  The  defendaiits  having  failed  in 
the  peiformance  of  this  contract,  the  plaintiff  was 
obliged  to  charter  other  vessels  at  a higher  rate, 
and  to  pay  a greater  price  for  his  coals,  which  had 
risen  during  the  delay  occasioned  by  the  defend- 
ants' default.  It  did  not  appear  whether  or  not 
the  plaintiff  was  enabled  to  dispose  of  such  coal 
at  a higher  price  in  consequence  of  the  rise  in 
value.  An  action  having  been  brought  by  the 
plaintiff  to  recover  the  loss  sustained  by  the 
chartering  of  other  vessels,  and  the  difference  in 
the  price  of  the  coals : 

Held,  that  he  was  entitled  to  recover. 

This  action  was  tried  before  Brett,  J.  at  the  last 
Summer  Assizes  for  Northumberland,  when  a 
verdict  was  returned  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  it  for 
him. 

The  action  was  upon  a charter-party,  and  the 
declaration  alleged  that  it  was  agreed  thereby  that 
tho  defendants’  ship,  the  Edith  Emily,  should 
proceed  to  the  Northumberland  dock  on  tho  river 
Tyne,  and  there  in  the  first  or  second  week  in  Jan. 
1872  should  load  1300  tons  of  cool,  and  carry  the 
same  to  Havre  for  delivery  on  payment  of  freight; 
and  tho  declaration  alleged  that  the  said  ship  was 
not  ready  to  load  in  tho  first  or  second  week  of 
Jannary  as  aforosaid,  whereby  tho  plaintiff  was  put 
to  expense  in  chartering  other  ships,  and  in  buying 
coal  to  load  them  with  at  an  increased  price. 

To  this  the  defendants  pleaded  payment  into 
court  of  271. 10*.,  the  amount  of  increased  freight, 
and  never  indebted  as  to  the  residue. 

At  the  trial  it  appeared  that  after  the  making  of 
the  charter-party  the  plaintiff  agreed  with  tho 
proprietors  of  the  Bebside  Colliery  to  take  of  them 
1300  tons  of  coal  at  10*.  fid.  a ton  in  the  first 
or  second  week  in  Jan.  1872,  and  the  ship  Edith 
Emily  was  according  to  custom  named  by  him  as 
the  aiiip  to  be  leaded  with  such  coal,  and  she  was 
according  to  custom  put  on  the  “ turn  book  ” for 
such  weeks.  The  ship  lost  her  turn  by  not  being 
ready  by  the  default  of  the  defendants,  and,  as 
by  tue  custom  of  tho  Tyne,  ships  are  loaded  in 
regular  turn,  tho  plaintiff  could  not  get  his  coal 
until  he  had  procured  another  ship  to  carry  it 
away,  which  ship  would  have  to  wait  its  turn.  The 
defendants  were  aware  of  the  custom  of  the  Tyne. 
It  further  appeared  that  the  plaintiff  lost  no  time 
in  chartering  and  loading  two  other  vessels  with 
the  coal,  but  in  the  meantime  the  price  of  coal 


had  advanced  1*.  fid.  per  ton,  and  which  advanco 
he  was  obliged  to  pay  to  obtain  the  coal.  No 
evidence  was  given  that  the  plaintiff  was  under 
any  contract  to  deliver  cool  at  Havre  at  any 
stipulated  price,  and  it  was  contended  by  the 
defendants  that  they  were  not  liable  for  the  higher 
price  which  tho  plaintiff  had  to  pay  for  the  coal,  ns 
what  he  had  was  proportionately  more  valuable.  At 
the  trial  a verdict  was  returned  for  the  plaintiff  for 
972.  10*.,  being  tho  total  additional  cost  to  which 
he  was  put,  leave  being  reserved  as  before  men- 
tioned, and  tho  court  being  at  liberty  to  draw 
inferences  of  fact. 

Herschell,  Q.C.  having  obtained,  in  Michaelmas 
Term  1872,  a rule  to  enter  tho  verdict  for  the 
defendants  upon  the  ground  that  the  damages 
were  not  recoverable  as  being  too  remote. 

0.  Bimce  ( Holker , Q.C.  with  him)  showed  cause, 
and  contended  that  the  custom  being  known  to 
the  defendants,  the  damages  were  tho  direct  con- 
sequence of  the  broach  and  neglect  of  the  defen- 
dants in  not  having  the  ship  ready  for  being 
laden  according  to  tno  charter-party ; that  there 
was  primd  facie  evidence  of  the  loss ; and 
that  tho  onus  of  rebutting  this  presumption  lay 
upon  the  defendants,  who  should  show  that  the 
plaintiff  could  have  realised  at  Havre  or  else- 
where. 

Herschell,  Q.C.,  in  support  of  the  rule,  argued 
that  there  was  no  evidence  that  tho  custom  ns  to 
loading  was  known  to  the  defendants,  nor  did  it 
appear  that  the  plaintiff  had  suffered  any  loss 
from  having  to  givo  moro  per  ton  for  tho  coal, 
since  he  may  have  made  an  equal  sum  upon  its 
re-sale. 

Kelly,  C.B.— I am  of  opinion  tliat  this  rule 
Bhould  be  discharged.  The  plaintiff  contracted 
with  the  defendants  that  he  would  bo  ready  at  a 
given  time  to  ship  a cargo  of  coals,  and  that  tho 
defendants  should  have  their  ship  ready  to  receive 
it.  The  defendants  failed  to  comply  with  their 
agreement,  and  the  plaintiff  had  to  charter  other 
ships,  and  purchase  coal  at  a higher  price — at  an 
increased  price  amounting  in  the  whole  to  971. 10*. 
I think  that  was  jirimd  facie  evidence,  and  indeed 
conclusive  evidence  of  loss,  unless  rebntting  evi- 
dence had  been  produced  on  the  other  side,  and 
that  such  loss  was  occasioned  by  the  default  ot  tho 
defendants.  It  was  argued,  because  tho  coal  bought 
was  worth  the  extra  1*.  fid.  a ton  given  for  it,  there 
was  no  loss,  inasmuch  as  although  the  plaintiff  had 
paid  972.  10*.  more  than  he  would  have  paid  if  the 
defendants  had  performed  their  contract,  he  could, 
upon  resale,  get  back  the  extra  price.  Wo  have, 
however,  no  evidence  in  the  case  that  tho  coal  was 
of  more  value  at  Havre  after  its  rise  than  before. 
If  the  coal  had  risen  in  value  at  Havre,  it  was  for 
the  defendants  to  have  shown  it,  and  they  should 
have  proved  what  really  was  tho  value  of  such 
coal  at  Havre,  and,  moreover,  that  tho  coal  was 
intended  not  for  the  plaintiff’s  consumption,  but  for 
resale.  If  they  had  shown  that  they  could  have 
obtained  an  increased  price  at  Havre,  that  would 
have  gone  in  reduction  of  damages. 

Martin,  B. — I am  of  the  samo  opinion.  Tho 
only  fact  for  consideration  is,  whether  there  was 
evidence  to  go  to  tho  jury  that  they  might  assess 
damages  for  the  difference  in  the  price  of  the  coal. 
It  is  argued,  how  can  it  be  said  that  the  coal  is  not 
of  the  same  value  ? That  was  for  the  defendants 
to  prove.  They  might  havo  given  evidence  of  its 
rise  at  Havre,  but  they  did  not. 
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Stewart  v.  Tins  West  India  and  Pacific  Steamship  Compact. 


[Kx.  Ch. 


Pigott,  B. — I quite  agree  with  the  rest  of  the 
court.  It  was  a question  for  the  jury,  and  I think 
there  was  a prima  facie  case  of  a loss  to  the  extent 
of  the  damages  awarded.  It  is  clear  that  the 
plaintiff  had  to  give  Is.  6d.  per  ton  more  in  con- 
sequence of  the  defendants*  breach  of  contract, 
ana  any  circumstance  mitigating  the  loss,  such  as 
a rise  in  the  market  price  of  coal  at  Havre,  ought  to 
have  boen  proved  by  the  defendants,  and  not  left  to 
U9  to  infer  from  n rise  at  the  pit's  mouth. 

Rule  discharged. 

Attorney  for  the  plaintiff,  R.  11.  Hoyle,  for  Lisle, 
Durham. 

Attorneys  for  the  defendants,  Shum , Grossman, 
and  Crossman,  for  Turnbull,  West  Hartlepool. 


EXCHEQUER  CHAMBER. 

Reported  b j J.  Shoot,  Esq.,  Barri*ter-tt-Law. 

June  18  and  27,  1873. 

(Before  Kellt,  C.B.,  Martin  and  Clkabby,  BB., 
Brett,  Grove,  and  Denman,  JJ.) 

Stewart  r.  The  West  India  and  Pacific  Steam- 
ship Compant. 

Ship  and  shipping — General  average  — l/oss  to 
cargo  by  water  let  into  ship  to  extinguish  fire — 
British  custom — Agreement  to  be  bound  by  custom. 

Certain  bark  teas  shijgted  mi  behalf  of  the  plaintiffs 
on  boatd  a vessel  of  the  defendants  for  carriage 
from  Santa  Martha  to  Jjondon,  under  bills  of 
lading  containing  the  words  “ average,  if  any,  to 
be  adjusted  according  to  British  custom .”  The 
vessel  having  loaded  her  cargo  toas  about  to  sail 
to  her  port  of  destination,  when  afire  broke  out  in 
the  forehold.  Every  effort  was  made  to  extinguish 
the  fire  bu  playing  water  down  the  hatchways  and 
through  holes  cut  in  the  forecastle  deck  ; and  this 
not  being  sufficient  to  subdue  the  fire,  a hole  was 
cut  in  the  side  of  the  ship,  and  her  fore-compart- 
ment was  thereby  filled  with  water.  The  fire  was 
in  this  manner  extinguished,  and  if  this  course 
had  not  been  taken,  the  remaining  cargo  (a 
portion  having  been  discharged  into  lighters) 
would  in  all  probability  have  been  destroyed,  and 
the  ship  most  seriously  damaged,  if  not  rendered 
a total  wreck,  and  the  water  poured  into  the  ship 
having  destroyed  a large  portion  of  the  plaintiffs 
bark,  the  plaintiffs  brought  an  action  against  the 
defendants  in  respect  of  the  loss.  It  having 
hitherto  been  the  practice  of  British  average 
adjusters  to  treat  a loss  occasioned  by  water  in 
the  manner  above  described  as  not  a general 
average  loss, 

Held  ( affirming  the  decision  of  the  Court  of  Queen’s 
Bench),  without  determining  whether  the  loss  was, 
or  was  not,  properly  the  subject  of  a general 
average  contribution,  that  the  plaintiffs  were 
precluded  from  recovering  by  the  words  of  the 
bills  of  lading  that  average,  if  any,  should  be 
u adjusted  according  to  British  CHstom.”(a) 

Error  from  the  Queen’s  Bench  on  a special  cose. 

(a)  Since  the  decision  of  this  case  in  the  Coart  of 
Qneen’s  Bench  and  the  intimation  of  opinion  there  given, 
there  has  been  a meeting  of  average  staters,  by  whom  it 
was  resolved  that  a future  loss  by  water  u sod  l to  extin- 
guish a fire  should  bo  treated  os  a general  average  Joes. 
As  the  meeting  practically  represented  the  whole  body  of 
average  staters,  it  may  Ive  taken  that  the  “ British 
custom  ” will  be,  from  the  date  of  the  meeting,  in  accord- 
ance with  the  resolution. — Ed. 


See  report  of  the  case  in  the  court  below,  ante „ 
vol.  1.  p.  528  ; 27  L.  T.  Hep.  N.8.  820. 

The  action  was  brought  in  respect  of  the  loss  of 
certain  bark  shipped  on  boom  the  defendants' 
steamship  Venezuelan,  and  consigned  to  the 
plaintiffs;  and  by  consent  of  the  parties  the 
following  special  case  without  pleadings  was  stated 
for  the  opinion  of  tho  court : — 

1.  The  plaintiffs  are  merchants  carrying  on 
business  at  Manchester  under  the  stylo  of  firm 
of  Robert  Barbour  and  Brothers.  The  defendants 
are  a company  and  registered  pursuant  to  the 
provisions  of  the  Companies’  Act  1882,  and  are  the 
owners  of  vessels  trading  regularly  between  the 
United  Kingdom  and  the  West  Indies  and  South 
America,  and  amongst  others  of  the  steamship 
Venezuelan. 

2.  On  the  19th  Sept.  1871,  tho  defendants’ 
steamship  Venezuelan  left  Liverpool  with  a general 
cargo  of  ’merchandise  on  a voyage  to  the  West 
Indies.  She  arrived  on  tho  8th  Oct.  at  St.  Thomas, 
and  after  discharging  her  cargo  for  that  port  pro- 
ceeded on  her  voyage  to  the  ports  of  Curacoa, 
Santa  Martha,  Savanilla,  and  Colon,  and  having 
called  at  Curacoa  and  there  delivered  her  cargo 
for  that  place,  came  to  an  anchor  in  the  port  of 
Santa  Martha  on  18th  Oct.  The  Venezuelan  after 
discharging  at  Santa  Martha  all  her  cargo  for  that 
port,  took  on  board  thero  a general  cargo  of 
produce  and  merchandise  for  Savanilla,  Colon, 
London,  and  Liverpool. 

3.  The  general  cargo  taken  on  board  the  Vene- 
zuelan at  Santa  Martha,  consisted  of  goods  shipped 
by  various  persons,  and  amongst  these  goods  were 
180  serons  of  bark  which  were  shippea  on  bohalf 
of  the  plaintiffs  for  carriage  to  London  under  the 
terms  of  two  bills  of  lading,  one  for  100,  and  the 
other  for  80  sorons.  These  bills  of  lading  were 
in  the  same  form,  and  the  following  is  a copy  of 
the  one  comprising  tho  100  serons  : — “ Shippea  in 
good  order  and  condition  by  Mr.  Ido  Mier,  of 
Santa  Martha,  in  and  upon  the  good  steamship  or 
vessel  called  the  Venezuelan,  whereof  Bremner  is 
master  for  this  present  voyage,  or  whoever  else 
may  go  as  master,  now  lying  in  or  off  the  port  of 
Santa  Martha,  100  serons  bark,  covered  by  con- 
signee’s open  policy  of  insurance,  being  marked 
and  numbered  as  per  margin,  and  to  be  delivered 
in  tho  like  good  order  and  condition,  Bubject  to 
the  terms  and  conditions  stated  in  this  bill  of 
lading,  which  constitute,  tho  contract  between  the 
shippers  and  the  Company,  unto  Messrs.  Robert 
Barbour  and  Brother,  of  Manchester,  or  to  his  or 
their  assigns,  at  tho  port  of  London,  or  so  near 
thereunto  as  steamers  may  safely  get ; freight  to 
be  paid  at  the  port  of  destination  of  the  goods 
(without  any  deduction,  and  before  delivery  if 
required)  upon  the  gross  weights  or  measure- 
ments taken  on  the  landing  of  the  goods  from  the 
above  named  steamer,  as  per  present  tariff  issued 
by  the  West  Indian  and  1'aciiic  Steamship  Com- 
pany (Limited),  unless  otherwise  specially  stipu- 
lated in  the  margin  hereof;  average,  if  any,  to  bo 
adjusted  according  to  British  custom.  The  com- 
pany reserves  to  itself  liberty  for  tho  steamers  to 
sail  with  or  without  pilot,  to  tow  aud  assist  vessels 
in  all  situations,  to  proceed  to  tho  port  stated  in 
this  bill  of  lading,  vtd  any  other  port  or  ports,  in 
any  order  or  rotation,  whether  in  or  out  of  tho 
customary  or  advertised  route,  without  tho  same 
being  deemed  a deviation,  whatever  may  bo  tho 
reason  for  calling  at  or  entering  such  port  or  ports. 
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to  transship  or  land  and  reship  by  lighter  or  I 
otherwise  the  goods  at  the  port  of  shipment  ’ 
and  transhipment  or  at  any  port  or  fmrts,  or 
into  any  other  steamer  or  steamers,  or  to  forward 
them  from  any  port  or  ports  by  railway,  and  land, 
and  water  conveyance  to  port  of  destination ; also 
to  discharge  the  goods  from  the  steamer  as  soon 
as  she  is  ready  to  unload  into  hulk  or  temporary 
de|>ot  or  lighter,  or  on  a wharf  at  the  shipper's  or 
consignee’s  risk  and  expense  after  they  leave  the  i 
ship’s  deck.  The  company  is  not  liable  for  uny 
loss  or  detention  of  or  damage  or  injury  to  the 
goods,  or  the  consequences  thereof  occasioned  by 
any  or  several  of  the  following  causes,  viz. the 
act  of  God,  enemies,  pirates,  theft  on  land  or 
afloat,  vermin,  barratry  of  master  or  mariners, 
restraint  of  princes,  rulers,  or  people,  fire  on 
board,  in  hulk,  or  in  craft,  or  on  shore,  or  wagons, 
stranding,  collisions,  explosions,  or  straining; 
perils  of  the  seas,  rivers,  navigation,  land  transit, 
lighterage,  storage  afloat  or  ashore,  interruption 
to  navigation  bv  ice,  transshipments,  any  act,  i 
neglect,  or  default  of  the  pilot,  master,  mariners, 
engineers,  servants,  or  agents  of  the  company; 
accidents  from  machinery,  boilers,  steam,  or  de- 
fects in  hull,  engines  or  boilers,  sweating,  leakage, 
breakage,  rust,  decay,  rain,  spray,  contact  with,  or 
smell  or  evaporation  from  other  goods,  effect  of 
climate  or  heat  of  holds,  absence,  obliteration  or 
inaccuracies  of  marks,  numbers,  destination  or 
address  on  packages  (in  such  cases  the  consignees 
to  accept  tne  goods  as  allotted  by  the  agents  of 
the  ship),  injury  to  wrappers,  want  of  strength  of 
packages,  detention  on  board  or  ashore,  however 
caused,  at  the  ports  of  transshipment,  or  at  other 
port  or  ports.  The  shipper  or  consignees  to  bo 
responsible  for  the  proper  description  of  the  goods 
and  the  due  compliance  with  all  regulations  im- 
posed by  the  authorities  at  ports  of  shipment  and 
discharge,  and  to  be  liable  for  any  fines,  expenses, 
loss,  or  damage.  The  company  is  not  liable  for 
gold  or  silver — manufactured  or  trinkets — watches, 
clocks,  timepieces,  mosaics,  bills,  bank-notes  of 
any  country,  orders,  notes,  or  securities  for  pay- 
ment of  money,  stamps,  maps,  writings,  title 
deeds,  paintings,  engravings,  pictures,  statuary, 
silks,  furs,  lace,  hats,  cashmere,  manufactured  or 
unmanufactured,  made  up  into  clothes  or  other- 
wise contained  in  any  parcels  or  packages,  unless 
the  value  thereof  be  expressed  in  tne  bill  of  lading, 
and  such  extra  freight  paid  as  may  bo  agreed 
upon,  weight,  contents,  and  description  unknown.” 

4.  While  the  Venezuelan  was  at  Santa  Martha  so 
loaded  as  aforesaid  and  about  to  sail,  a fire  broke  out. 
at  about  11  p.m.  of  the  18th  Oct.  in  the  forehold. 
Every  effort  was  at  once  mnde  to  extinguish  the 
fire  by  playing  water  down  the  hatchway  by  means 
of  the  fire-hose,  and  by  cutting  holes  in  the  fore- 
castle deck  and  pouring  water  down  on  the  cargo 
stowed  in  the  forchold.  This  was  to  be  continued 
to  be  done  until  about  4 a.m.  of  the  next  duy, 
when  the  men  at  work  near  the  forehold  were 
driven  out  by  the  heat  and  smoke.  The  steamship 
was  then  turned  stern  on  to  the  wind  to  keep  the 
fire  forward,  and  portions  of  the  cargo  stowed  in 
the  afterholds  of  the  vessel  were  discharged  into 
lighters.  The  fire-hose  was  kept  continually  play- 
ing down  the  forehatch  and  the  forecastle  sky- 
lights, but  it  did  not  subdue  the  flames,  and  about 
8 a.m.  the  fire  reached  the  upper  deck.  A hole 
was  then  cut  in  the  side  of  the  vessel,  and  her  fore 
compartment  was  thereby  tilled  with  water.  By 
Vol.  II.,  N.S 


this  means  the  crew  ultimately  succeeded  in  ex- 
tinguishing the  firo.  If  this  had  not  liecn  done, 
the  remaining  cargo  would,  in  all  probability, 
have  been  destroyed,  and  the  ship  most  seriously 
damaged,  if  not  rendered  a total  wreck. 

5.  The  whole  of  the  contents  of  the  forchold 
were  entirely  destroyed  by  fire,  and  a great  part 
of  the  cargo  stowed  in  the  adjoining  holds  was 
damaged  or  destroyed  by  the  water  which  was 
ponred  or  let  into  the  vessel  as  aforesaid,  in  order 
to  extinguish  the  fire. 

6.  It  is  admitted  for  the  purposes  of  this  case, 
that  152  of  the  180  serons  of  hark  shipped  on 
behalf  of  the  plaintiffs  were  destroyed  by  the 
water  poured  or  let  into  the  said  steamship  in  the 
manner  above  described. 

7.  It  has  been  the  practice  of  British  average 
adjusters  in  adjusting  losses,  to  treat  a loss  occa- 
sioned by  water  in  the  manner  above  described  as 
not  a general  average  loss. 

8.  The  Venezuelan,  after  discharging  and  un- 
loading cargo  and  undergoing  temporary  repairs 
at  Santa  Martha,  subsequently  proceeded  on  her 
voyage,  and  delivered  the  various  portions  of  the 
cargo  to  the  respective  owners  or  consignees 
thereof. 

9.  The  court  is  to  be  at  liberty  to  draw  such 
inferences  of  fact  as  a jury  would  be  justified  in 
drawing. 

The  question  for  the  opinion  of  the  court 
whether  the  plaintiffs  were  entitled  to  recover 
from  the  defendants  any  sum  of  money  by  way  of 
general  average,  contribution,  or  otherwise,  in 
respect  of  the  aforementioned  loss  of  the  said 
152  serons  of  bark.  If  the  court  uhonld  be  of 
opinion  in  the  affirmative,  then  the  court  was 
respectfully  requested  to  direct  on  what  principles 
such  sum  was  to  be  ascertained,  and  judgment 
was  to  bo  entered  for  the  plaintiffs  for  such  sum 
as  should  be  ascertained  in  act  rdance  with  the 
said  directions  of  the  court  by  the  parties  them- 
selves, or  if  they  could  not  agree,  by  Messrs. 
Bailey,  Lowndes,  and  Streak  ley,  of  Liverpool,  ave- 
rage adjuster,  with  costs  of  suit  If  the  court 
should  be  of  a contrary  opinion,  then  judgment 
was  to  be  entered  for  the  defendant  with  costs  of 
defence. 

The  Court  of  Queen’s  Bench,  Cookburn,  C.J., 
Mellor,  Hannon,  and  Qnain,  JJ.)  held,  that  the 
loss  of  the  plaintiffs’  bark  was  properly  the  subject 
of  a general  average  contribution,  Being  a vo- 
luntary and  intentional  sacrifice  of  tho  bark,  made 
under  the  pressure  of  imminent  danger,  and  for 
the  benefit,  and  with  a view  to  secure  tho  safety  of 
the  whole  adventure  then  at  risk ; but,  it  having 
been  hitherto  the  practice  of  English  average 
adjusters  to  treat  a loss  occasioned  by  water,  in  the 
manner  described  in  the  case,  as  not  a general 
average  loss,  that  the  plaintiffs  were  precluded 
from  recovering  by  the  words  of  the  bills  of  lading 
stipulating  that  average,  if  any,  “ should  bo  ad- 
justed according  to  British  custom.”  On  this 
judgment  error  was  brought. 

Butt,  Q.C.  (with  him  Cohen),  for  the  plaintiffs. 

Mil  ward,  Q.C.  (with  him  It.  G.  I Villiams),  for 
the  defendants. 

The  following  authorities  were  cited: — 

Benecko  on  Average,  p.  343  ; 

Baily  on  Average,  p.  40; 

Johnson  v.  Chapman,  1!>  C.  R.,  N.S.,  S63  ; 

2 Arnold  Mar  Int».  pp.  R13,  R"2  : 

Put  sons  on  Shipping,  hook  1,  e.  D,  e.  21 ; 
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Ximxck  and  Co.  v.  Holmes,  25  Peosy  St.  Hep.  36  ; 

The  brig,  Mary.  1 Sprague  (Amer.)  57  ; 

Stevens  on  Average,  p.  12 ; 

8immond$  v.  White,  2 B.  A Cress.  805 ; 

Hopkins  Handbook  of  Average,  p.  59  ; 

Harris  v.  Bcaramanga,  41  L.  J.  170,  C.  P. 

Cur.  adv.  ruff. 

June  27. — The  judgment  of  the  court  was  deli- 
vered as  follows : — 

Brett,  J. — If  it  was  necessary  in  this  case  to 
determine  whether  the  destruction  of  merchandise 
by  water  thrown  upon  it  in  the  course  of  throwing 
water  to  extinguish  a fire  which  is  burning  other 
merchandise  in  the  same  ship,  is  the  subject  of 
general  average,  we  should  desire  timo  to  consider 
a question  which  is  no  doubt  of  great  importance, 
ana  upon  which  we  know  of  no  direct  authority  in 
the  law  of  this  country.  But  the  bill  of  lading, 
which  in  express  terms  provides  that  “ average, 
if  any,  is  to  be  adjusted  according  to  British 
custom,”  appears  to  us  to  admit  of  no  other  con- 
struction than  that  which  has  been  put  upon  it  by 
the  Court  of  Queen’s  Bench.  The  custom  or  usage 
prevailing  among  average  staters  in  England  is 
uniform  and  invariable,  that  goods  thus  damaged 
or  destroyed  are  not  brought  into  acoount  in  an 
average  adjustment.  We  agree  with  the  court 
below  that  the  phrase  “ British  custom  ” in  this 
bill  of  lading  was  intended  to  refer,  and,  upon  a 
true  construction,  does  refer,  to  this  custom  or 
usage,  even  if  it  be  different  from  the  British  law, 
a point,  which  in  this  case,  wc  do  not  determine. 
The  judgment  of  the  Court  of  Queen’s  Bench 
must  therefore  be  affirmed. 

Judgment  affirmed. 

Attorneys  for  plaintiff,  Milne,  Riddle,  and  Mellor. 
Attorneys  for  defendants,  Chester  and  Co.  for 
Haxgh  ana  Co.,  Liverpool. 

COURT  OP  ADMIRALTY. 

Reported  by  J.  P.  Asfivall,  E*q.,  IiarrUter-at-Lft  w. 

Tuesday,  April  29, 1873. 

The  Abraham. 

Collision — Plea  of  inevitable  accident — Onus  of 
proof— Duty  to  begin — Practice. 

In  a cause  of  collision,  where  the  defendants  plead 
inevitable  accident  alone,  it  lies  upon  the  plaintiff 
to  show  apritnd  facie  case  of  negligence  against 
the  defendants,  and  the  plaintiffs  must  therefore 
begin. 

This  was  a cause  of  collision  instituted  on  behalf 
of  the  owners  of  the  ship  JJlverstone , against  tho 
barque  Abraham,  and  her  owners  intervening. 
Tho  petition  of  the  plaintiffs  alleged  that  tho 
Abraham,  being  a vessel  overtaking  the  Ulverslone, 
neglected  to  comply  with  Art.  17  of  the  Regula- 
tions for  preventing  Collisions  at  Sea,  in  not 
keeping  out  of  the  way  of  the  latter  vessel.  The 
answer  of  the  defendants  admitted  that  tho 
Abraham  was  overtaking  the  Ulverstone,  but  al- 
leged that  the  Abraham  had  become  unmanage- 
able by  reason  of  her  rudder  chains  becoming 
entangled  with  her  rudder  head,  and  pleaded 
inevitable  accident. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
Webster,  for  the  plaintiffs,  submitted  that  on  this 
state  of  the  pleadings,  the  defendants  ought  to 
begin  in  accordance  with  the  practice  of  the  court. 

Clarkson,  for  the  defendants. — According  to  The 
Marpesia  (26  L.  T.  Rep.  N.  S.  333 ; L.  Rep.  4 P.  C. 


-The  Rio  Lima.  [Adm. 


212;  1 Asp.  Mar.  Law  Cne.  261),  the  onus  is  on 
the  plaintiffs  to  show  a prima  facie  case.  [Sir  R. 
Pii illi more. — I find  that  the  practice  of  the  court 
has  hitherto  been  for  the  defendants  to  begin 
where  the  sole  plea  is  that  of  inevitable  accident : 
(The  Thomas  Lea,  2 Mar.  Law  Cas.  0.  S.  261.)] 
That  is  now  overruled  by  tho  Mmpesui, 

Sir  R.  Phillimork. — I think  Mr.  Clarkson’s  view 
is  correct,  and  that  the  Marjwsia  rightly  expresses 
what  ought  to  bo  the  practu-e  of  the  court,  and 
the  Thomas  Lea  mast  therefore  be  considered  as 
overruled. 

Solicitors  for  the  plaintiffs,  Lotties* , Nelson, 
and  Jones. 

Solicitor  for  the  defendant,  Thomas  Cooper. 


The  Rio  Lima. 

Transfer  of  cause — Arrest — Warrant — Caveat — 
Practice. 

Where  aw  admiralty  cause,  instituted  in  rem  against 
a ship,  has  been  transferred  from  a County  Court 
to  the  High  Court  of  Admiralty , and  no  bail  has 
been  given  in  either  court,  and  the  ship  is  already 
under  the  arrest  of  the  High  Court  in  other  suits, 
the  High  Court  will  order  the  issue  of  a caveat 
to  prerent  her  release,  in  case  the  other  causes 
should  be  withdrawn. 

This  was  a motion  for  leave  to  arrest  the  vessel 
Rio  Lima  in  the  sum  of  450/.,  or  for  such  an  order 
as  the  court  might  deem  meet  for  the  purpose  of 
affording  the  plaintiffs  security  for  the  amount  of 
their  claim  and  costs.  The  claim  against  the  ship 
was  for  necessaries ; tho  causo  was  originally  in- 
stituted in  the  Newcastle  County  Court,  but  was 
by  order  of  the  judge  of  the  High  Court  of  Ad- 
miralty, transferred  to  that  court,  under  the  8th 
section  of  the  County  Courts  Admiralty  Jurisdic- 
tion Act  1868,  on  the  ground  that  there  were 
other  suits  pending  in  the  Iligh  Court  against  the 
ship,  in  which  she  was  under  arrest.  After  the 
transfer  tho  County  Court  released  the  ship.  An 
appearance  was  entered  in  tho  County  Court  by 
one  of  the  owners,  and,  on  the  cause  being  trans- 
ferred, by  two  others,  but  no  bail  was  given. 

C.  F.  Jemmett,  for  the  plaintiffs,  submitted  that 
the  arrest  was  necessary,  because  the  County  Court 
had  released  tho  ship,  and  the  plaintiff  would 
otherwise  lose  all  security  for  his  claim.  If  the 
County  Court  had  retained  possession  of  the 
vessel,  two  Hets  of  possession  fees  might  have  been 
incurred,  whilst  now  that  the  vessel  was  released, 
the  plaintiffs  would  not  have  any  security  unless 
some  order  were  made  by  the  High  Court  to  arrest 
her,  or  to  transfer  the  possession  to  tho  High 
Court. 

Cohen,  for  tho  defendants,  contra. — Tho  arrest  is 
unnecessary,  as  by  rule  55  of  the  rules  and  regu- 
lations of  this  court,  it  is  provided  that  where  a 
ship  is  already  under  arrest,  a caveat  may  bo  issued 
to  prevent  her  release.  [Sir  R.  Philli more.— Tho 
registrar  tells  me  that  tho  practice  has  hitherto 
been,  to  issue  a warrant  for  arrest  in  each  suit. 
It  appears  to  mo  that  the  rule  53  is  intended  to 
apply  rather  to  the  case  where  the  proctor  seeking 
a caveat  is  concerned  in  a cause  in  which  the  ship 
is  already  under  arrest.]  I submit  that  tho  rule 
applies  to  auy  case  where  the  ship  is  under  the 
arrest  of  the  court  in  any  suit.  The  effect  of  a 
caveat  will  be,  that  the  snip  cannot  be  released 
without  notice  to  tho  plaintiff’s  proctor.  If  a 
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warrant  subsequently  becomes  necessary  by  the 
withdrawal  of  the  arrest  in  the  other  suits,  it  can 
be  issued  on  a future  application. 

C.  F.  Jevimett,  in  reply. — Rule  53  applies  only 
to  cases  where  several  suits  of  salvage  ure  insti- 
tuted, or  where  a proctor  wishes  to  preserve  his 
lion  on  the  res  for  his  costs. 

Sir  R.  Phillimork. — I do  not  see  how  the  plain- 
tiffs can  be  injured  by  the  issuing  of  a caveat 
instead  of  a warrant  for  tho  arrest  of  the  ship.  I 
think  he  must  bo  content  with  a caveat,  and  I shall 
order  that  a caveat  issues  to  prevent  the  reloaso 
of  the  ship. 

Solicitors  for  the  plaintiffs,  Ingledew,  Ince,  and 
Greening. 

Solicitor  for  the  defendants,  Rowland  Miller. 


The  Proceeds  op  the  Cordelia. 
Discovery — Suit  for  master's  wages — Practice. 

To  obtain  discovery  of  documents , the  affidavit  in 
support  of  the  application  must  allege  some  one 
particular  document  to  be  in  the  possession  of  the 
party  from  whom  discovery  is  sought. 

This  was  an  application  on  bohalf  of  tho  plaintiff 
in  a master's  cause  of  wages  and  disbursements, 
for  discovery  of  documents  in  tho  possession  of 
the  defendant.  Tho  affidavit  of  the  master,  filed  in 
support  of  the  application,  alleged  as  follows : — 

1.  This  cause  has  been  instituted  by  me  to  recover  the 
amount  due  to  me  for  wages  and  disbursements,  earned 
and  made  whilst  I was  master  of  the  said  vessel. 

2.  During  the  time  1 was  master  of  suoh  vessel,  I 
wrote  several  letters  to  A.  Bragaw,  the  defendant  in  this 
cause,  relating  to  the  sailing  of  the  said  ship,  and  my 
accounts  and  vouchers,  of  which  letters  1 kept  uo  copies. 
I also  sent  him  aocounts  and  vouchers,  of  some  of  which 
I kept  no  oopies.  The  said  letters,  aocounts,  and 
vouchers  related  to  my  claim  in  this  cause. 

3.  1 am  advised  and  boliove,  that  it  is  material  to  me, 
in  order  to  support  my  claim  on  the  trial  in  reference  of 
this  cause,  and  to  prepare  for  the  trial  or  reference 
thereof,  to  have  such  letters,  accounts,  and  vouchers,  or 
any  other  documents  which  tho  defendant  may  have  in 
his  possession  relating  to  the  mutters  in  dispute  in  this 
cause,  produced  to  me  or  to  my  solicitors,  and  that  I shall 
derive  material  advantage  and  support  from  the  produc- 
tion of  the  same. 

4.  1 am  advised  and  believe  that  I am  entitled  to  the 
rodnotion  of  the  said  letters,  vouchers,  accounts,  and 
ocuroents,  for  the  purpose  of  discovery  and  establishing 

my  claim  in  this  cause. 

3.  I believe  tho  said  letters,  accounts,  and  vouchers, 
are  in  possession  or  power  of  tho  said  defendant. 

Clarkson  moved  the  court  to  order  the  defen- 
dant to  answer  on  affidavit,  stating  what  docu- 
ments he  had  in  his  possession  or  power  relating 
to  tho  matters  in  dispute  in  the  cause,  or  what  ho 
knew  as  to  the  custody  such  documents  were  in, 
and  whether  he  objected  to  the  production  of  such 
as  were  in  his  possession  or  power.  The  plaintiff 
is  entitled  to  Know  what  documents  are  in  tho 
defendants’  possession,  under  tho  Common  Law 
Procedure  Act  1854,  sect.  50.  The  affidavit  suffi- 
ciently shows  that  the  defendant  has  in  his  control 
or  possession  documents  relating  to  this  claim. 

Gibson,  for  the  defendant. — The  plaintiff  is  not 
entitled  on  this  affidavit  to  discovery.  By  the  rule 
at  common  law,  he  must  earmark  some  document 
before  he  is  entitled  to  discovery.  The  more  alle- 
gation that  some  documents  are  in  the  defendant’s 
possession  is  too  vague  : ( Evans  v.  Louis,  L.  Rep. 
1 C.  P.  056). 
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CUirksoti,  in  reply. — The  plaintiff  has  shown 
that  letters  and  vouchers  are  in  the  defendant's 
possession,  and  that  is  enough.  [Sir  R.  Phillimork. 
— Tho  dates  are  not  in  any  way  specified.]  They 
are  stated  to  have  been  during  tne  time  be  was 
master. 

Sir  R.  Phillimore. — I am  not  disinclined  to 
grant  tho  application,  provided  that  the  documents 
are  more  earmarked  than  they  are  in  the  present 
affidavit.  There  ought  to  be  some  guide  to  the 
dates.  For  the  sako  of  tho  practice  of  the  court,  I 
think  the  affidavit  ought  to  be  more  precise.  On 
an  affidavit  h$ing  filed  which  shall  state  specifi- 
cally some  one  document  to  be  in  tho  possession 
of  the  defendant,  I will  make  an  order  for  discovery. 
The  application  may  bo  ronewod  at  an  early 
date,  (a) 

Solicitors  for  the  plaintiff,  Ingledew , Ince,  and 
Greening. 

Solicitor  for  tho  defendant,  Thomas  Cooper. 

JUDICIAL  COMMITTEE  OP  THE 
PHIVY  COUNCIL. 

Reported  by  J.  P.  Aarm  all,  Esq.,  Barr U ter- at- La w . 

March  20  and  April  5,  1873. 

(Present : The  Right  Hon.  Sir  J.  W.  Colvilk,  Sir 
Barnes  Peacock,  Sir  Montague  Smith,  and 
Sir  R.  P.  Collier.) 

Browning  (app.)  v.  The  Provincial  Insurance 
Company  of  Canada  (reaps.). 

Marine  insurance — Policy — Principal  and  agent — 
Right  to  sue — Certificate  or  slip — Contract — 
Cargo — Total  loss — Limitation  of  action. 

A contract  of  marine  insurance,  entered  into  with 
underwriters  by  an  agent  in  his  ovm  name,  but 
without  expressing  the  interest  in  the  subject  of 
insurance  to  be  in  any  particular  person,  may  be 
sued  upon  by  the  principal  in  whom  the  interest  is. 
Where  tne  common  form  of  policy  of  a marine 
insurance  company  contains  the  usual  clause, 
44  A.  D.  as  well  in  his  own  name  as  and  for  and 
in  the  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  shad  appertain,  Sfc.," 
and  it  is  the  usage  of  the  company  on  accepting  a 
risk  to  issue  a certificate  or  slip  as  a provisional 
agreement  entitling  the  assured  to  a policy  in 
their  common  form,  the  certificate  is  to  be  con- 
strued as  a contract  containing  the  above  clause, 
and,  if  the  certificate  is  made  out  in  the  name  of 
an  agent , the  principal  on  whose  behalf  the  con- 
tract is  made  may  (in  Canada  where  there  are  no 
stamp  acts  as  to  agreements  for  marine  insur- 
ance) sue  upon  the  certificate  in  his  oum  name. 
Where  ship  and  cargo  are  wrecked  and  cast  ashore, 
but  part  of  the  cargo  continues  to  exist  in  specie 
and  is  taken  out,  and,  it  beina  impossible  to 
forward  it  to  its  destination , is  sold  by  the  salvors 
on  the  spot , there  is  no  total  loss  of  the  cargo , 
actual  or  constructive,  until  the  sale  has  taken 
place ; and,  consequently,  a condition  in  a policy 
on  the  goods,  that  no  action  shall  be  maintainable 
on  the  policy  unless  commenced  within  twelve 


(a)  A farther  affidavit  was  filed,  alleging  tho  possession 
by  the  plaintiff  of  letters  from  the  defendant,  in  which 
reference  was  made  to  letters  of  the  plaintiff  received  by 
the  plaintiff  on  particular  dates,  and  also  alleging  the 

fr>ssc*«ion  by  the  plaintiff  of  a copy  of  a letter  sent  by 
im  to  the  defendant,  and  its  date.  On  this  affidavit  tlio 
application  was  granted. 
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'months  after  any  loss  shall  have  occurred,  is 
complied  with  if  an  action,  to  recover  for  a total 
loss  of  the  goods,  is  commenced  within  twelve 
months  after  the  sale  has  taken  place  ; the  action 
need  not  be  commenced  within  twelve  months  after 
the  wreck. 

This  was  an  appeal  from  a judgment  of  the  Court 
of  Queen's  Bench  for  Lower  Canada,  affirming  a 
judgment  of  the  Superior  Court  for  Lower  Canada, 
district  of  Montreal,  in  an  action  brought  by  the 
appellant  against  the  respondents  on  un  alfcged 
contract  of  insurance  of  a cargo  of  flour. 

The  writ  was  issued  on  the  3rd  March,  1869. 

The  declaration  was  nlso  filed  the  3rd  March, 
1869,  and  the  first  count  set  out  a certificate  of 
cargo  insurance  granted  by  the  defendants  to  one 
Joel  Leduc  for  7,000  dols.  on  a cargo  of  flour, 
and  alleged  that  the  said  Joel  Leduc  had  insured 
the  said  goods  as  agent  for  the  plaintiff,  that  tho 
plaintiff  was  interested  in  the  goods  to  the  full 
value  of  the  sum  insured,  and  that  the  goods  had 
been  lost  by  perils  of  the  sea.  The  count  also 
contained  an  averment  that  the  defendants  were 
bound  by  custom  to  issue  to  tho  plaintiff  a policy 
of  insurance  in  accordance  with  the  terms  of  the 
certificate,  either  in  his  own  name  or  the  name  of 
Joel  Leduc,  and  all  others  interested  in  the  goods, 
and  that  they  had  not  done  so.  The  second  count 
alleged  generally  that  the  plaintiff  had  insured  the 
goods  with  the  defendants  through  the  agency  of 
Joel  Leduc,  and  the  loss  of  the  goods.  The  third 
count  was  a common  money  count  for  money  had 
and  received  by  the  defendants  to  the  use  of  the 
plaintiff. 

The  defendants  filed  on  the  11th  May,  i860,  two 
pleas,  and  a defense  an  foods  en  fait. 

The  first  plea  sot  up  that  the  said  Joel  Leduc 
had  previously  insured  the  ship  Babinc.au  and 
Gauary  with  tho  defendants,  on  the  express  con- 
dition that  it  should  not  remain  in  the  Gulf  of  St. 
Lawrence  after  the  16th  Nov.,  that  tho  insurance 
of  the  cargo  of  Hour  being  between  the  same 
parties  and  for  carriage  by  the  said  ship  was  im- 
pliedly subject  to  the  same  condition,  and  that  the 
loss  occurred  through  the  ship  remaining  in  the 
Gulf  of  St.  Lawrence  after  that  date.  The  second 
plea  set  up  n condition  contained  in  the  certificate 
of  insurance  that  no  action  should  be  brought  for 
any  loss,  excopt  within  one  year  next  after  the 
loss  occurred,  aud  averred,  that  the  loss  of  the 
cargo  occurred  more  than  a twelvemonth  before 
action  brought.  The  defense  an  foods  a o fait  tra- 
versed all  the  averments  in  the  plaintiffs  declara- 
tion, and  in  particular  expressly  alleged  that  the 
contract  with  Joel  Leduc  had  been  made  with 
him  personally,  and  not  as  agent  of  the  plain- 
tiff. 

The  plaintiff,  on  the  15th  May,  1869,  filed  answers 
traversing  the  defendants’  pleas,  and  he  joined  issue 
on  tho  defendants’  defense  an  foods  en  fait. 

The  defendants  on  the  20th  May  took  issue  on 
the  plaiutiff ’s  answers. 

Tne  facts  as  proved,  or  admitted,  were  as  fol- 
lows : 

. The  plaintiff,  who  was  a baker  and  merchant, 
living  at  St.  John's,  Newfoundland,  instructed 
one  Joel  Leduc,  who  had  acted  as  the  plaintiff’s 
agent  for  a long  time  previously,  to  purchase  flour 
for  him  at  Montreal,  and  forward  it  to  him  at  St. 
John’s,  Newfoundland.  Leduc  accordingly  pur- 
chased 1,063  barrels  of  flour  and  loaded  them  on 
board  a vessel  called  the  Babinean  and  Gandnj , 


and  drew  bills  upon  the  plaintiff  for  the  amount 
of  the  flour,  including  his  own  commission. 

In  Nov.  1867,  Leduc  applied  to  the  defendants’ 
agent  at  Montreal,  R.  T.  Routh,  to  insure  the  flour 
for  the  voyage  to  St.  John’s,  and  Routh,  after 
communicating  with  tho  head  office,  granted  him 
a certificate  of  insurance,  which  was  in  the  follow- 
ing terms : 

Provincial  Insurance  Company  of  Canada, 
Certificate  of  Cargo  Insurance,  No.  11(5, 
Montreal.  15th  Nov.  18t>7. 

Joel  Leduc,  Esq.,  has  this  day  effected  an  assurance 
to  the  extent  of  seven  thousand  dollars  on  the  under- 
mentioned property,  from  Montreal  to  St.  John's.  New- 
foundland , shipped  in  good  order  and  well  .conditioned 
on  board  the  schooner  amt  Gautiry,  whereof 

E.  Vigneau  is  master  this  present  voyage. 

Said  insurance  to  bo  subject  to  all  the  forms,  eon- 
ditious,  provisions,  and  exceptions  contained  in  the 
polioy  of  the  company,  copies  of  which  are  printod  on 
the  bock  hereof. 

(Sd.)  R.  T.  Routh.  Agent. 

P.  Albert  Vass. 


Description  of  Good*  Insured.  Amount. 

Rate.  Premium. 

On  1043  barrel*  flour,  paid  47,000  0 01 

4“/o  *280  0 0 

21st  Nov.  ls«7. 

(StKnod)  R.  T.  Rot  th, 

P.  Albert  Vas*. 

On  the  back  were,  amongst  others,  the  following 
conditions : 

It  is  furthermore  hereby  expressly  provided  that  no 
suit  or  action  against  said  company  for  the  recovery  of 
any  claim  upon,  nnder,  or  by  virtue  of  this  polioy  shall 
be  sustained  in  any  court  of  law  or  chancery,  unless  such 
suit  or  action  shall  be  oommenced  within  tho  term  of 
twelve  mouths  next  after  any  loos  or  damage  shall  occur, 
and  iu  case  any  such  suit  or  action  shall  be  comraencod 
against  said  company  after  the  expiration  of  twelve 
months  next  after  such  loss  or  damage  shall  have 
occurred,  tho  lapse  of  time  shall  be  taken  and  deemed  as 
conclusive  evidence  against  the  validity  of  the  claim 
thereby  bo  attempted  to  bo  enforced. 

The  interest  of  the  insured  in  this  policy  is  not  assign- 
able unless  by  consent  of  this  corporation,  manifested 
in  writing,  and  in  case  of  transfer  or  termination  of  the 
interest  of  the  insured,  either  by  sale  or  otherwise  with- 
out such  consent,  the  policy  shall  from  thenceforth  be 
void  and  of  no  effect. 

Leduc  paid  the  premium  of  insurance,  mul 
included  tho  amount  in  the  invoice  he  sent  to  the 
plaintiff  and  the  bills  that  he  drew  on  him.  At 
the  timo  the  goods  were  insured  the  plaintiff  had 
not  paid  the  bills  drawn  upon  him,  and  Leduc 
took  the  certificate  of  insurance  in  his  own  name, 
that  he  might  be  secure  if  the  plaintiff  did  not 
meet  the  bills.  No  policy  was  ever  issued,  and 
there  was  no  evidence  of  any  agreement  express 
or  implied  to  issue  a policy  other  than  tho  certifi- 
cate of  cargo  insurance,  except  the  statement  by 
one  of  the  plaintiff's  witnesses,  Routh,  the  agent, 
who  issued  the  certificate,  that  it  was  the  custom 
of  the  defendants  to  issue  policies  of  insurance 
in  a form  produced  by  him  on  all  certificates 
of  cargo  insurance,  the  certificate  of  cargo  in- 
surance being  a temporary  substitute  and  bind- 
ing till  the  policy  was  issued.  The  policies  used 
by  tho  company  were  in  a regular  printed  form, 
and  commenced  as  follows  : “ A.  B.  as  well  in 
his  own  name  as  for  and  in  the  name  and  names  of 
all  and  every  other  person  and  persons  to  whom 
the  same  doth,  may,  or  shall  appertain,  in  part  or 
in  all ; doth  mako  assurance,  and  cause  to  bo 
insured  lost  or  not  lost,  Ac.”  The  plaintiff  was 
proved  to  have  paid  the  bills  drawn  on  him  by 
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Leduc  when  due,  and  to  have  been  interested  in 
the  poods  to  the  amount  of  the  sum  insured  at 
the  time  of  their  loss,  but  no  transfer  was  ever 
made  to  him  of  the  insurance  with  the  consent  of 
the  defendants.  It  was  admitted  by  the  plaintiff 
that  Leduo  hod  previously  insured  the  vessel 
Babineau  and  Qaudry  with  the  defendants,  by  a 
policy  containing  a condition  that  the  vessel  should 
not  remain  in  the  Gulf  of  St.  Lawrence  after  the 
14th  Nov.  1867. 

The  facts  as  to  the  sailing  and  loss  of  the  vessel 
and  cargo  are  fully  set  out  in  the  judgment. 

The  case  was  heard  in  the  superior  court, 
before  Beaudrv,  J.,  on  the  21st  March,  1870, 
and  on  the  Hist  of  March  that  court  gave  judg- 
ment in  favour  of  the  defendants,  on  the  ground 
that  the  loss  occurred  more  than  twelve  months 
before  the  commencement  of  the  action. 

The  plaintiff  appealed  to  the  Court  of  Queen’s 
Bench,  and  tho  case  was  heard  on  the  3rd  Dec,, 
1870,  before  Duval,  C.  J.,  and  Caron,  Badgley  and 
Monk,  J.  J. ; and  on  the  0th  March,  1871,  that 
court  gave  judgment,  confirming  the  judgment  of 
tho  court  below.  The  majority  of  the  court  were 
of  opiuion  that  the  action  had  been  brought  in 
due  time  and  that  the  judgment  of  tho  superior 
court  was  in  that  respect  erroneous.  The  judg- 
ment of  the  superior  court  was  confirmed  upon 
the  ground  that  the  contract  of  insurance  was  in 
the  name  of  Leduc  only,  and  that  Browning  could 
not  sue  upon  it  except  it  were  made  for  Browning 
and  in  his  name. 

Against  this  judgment  Browning  appealed  to 
Her  Majesty  in  council,  and  alleged  as  the  grounds 
of  his  appeal  the  following  reasons  : — 

First,  because  it  is  established  by  the  evidence 
that  the  said  Joel  Leduc  in  entering  into  the  said 
contract  of  insurance  was  acting  as  tho  agent  of 
tho  said  Gilbert  Browning  ; secondly,  because  tho 
general  rule  of  law  that  an  undisclosed  principal 
may  take  advantage  of  the  contract  entered  into 
by  his  agent  applies  to  policies  of  marine  in- 
surance; thirdly,  because  policies  of  marine  in- 
surance according  to  universal  usage  and  the 
custom  of  tho  respondent  company  enure  to  the 
benefit  of  any  one  beneficially  interested  at  the 
time  of  loss  in  tho  property  insured;  fourthly, 
because  the  language  of  the  policies  of  the  respon- 
dent company  is  specially  adapted  to  cover  tho 
interest  at  the  time  of  the  loss  whoever  may  be 
the  owner  of  the  property;  fifthly,  because  tho 
policy  on  the  hull  of  the  Bahinean  and  Qaudry  did 
not  in  any  manner  control  the  insurance  made 
upon  the  appellant's  flour;  sixthly,  because  no 
breach  ef  warranty  was  established  by  the  respon- 
dents ; seventhly,  because  tho  action  was  com- 
menced within  due  time  ; eighthly,  becauso  even 
although  the  court  may  have  been  of  opinion  that 
the  agency  of  the  said  Joel  Leduc  in  effecting  the 
said  insurance  was  not  established,  the  appellant 
should  under  the  counts  for  money  had  and 
received  in  his  action  have  recovered  the  proceeds 
of  his  flour  taken  possession  of  and  sold  by  the 
agents  of  the  respondent  company  at  Gaspe,  tho 
said  proceeds  having  been  as  admitted  by  their 
inspector  and  manager  received  by  the  said 
respondent  company.  Tho  appellant  submits  that 
under  the  said  counts  for  money  had  and  received 
he  should  have  had  judgment  for  either  533 
dollars  at  least  as  the  balance  of  the  alleged  pro- 
ceeds of  the  Hour  after  payment  of  salvage,  or  the 
total  amount  of  1796  dollars  realised  by  tho  sale 


of  his  flour,  there  being  no  proof  of  the  value 
of  the  salvage  services,  but  merely  a state- 
ment of  salvage  made  by  the  respondent  Com- 
pany. 

Walkin  Williams,  Q.C.  and  W.  W.  Kerr,  for  the 
appellants. — First,  on  the  question  whether  the 
appellant  may  sue  on  the  contract  made  by  his 
agent.  In  Sims  v.  Bond  (5  B.  & Ad.  389),  it  is 
said  by  Denman,  C.J.,  “ It  is  a well-established 
rule  of  law  that  where  a contract,  not  under  seal, 
is  made  with  an  agent,  in  his  own  name,  for  an 
undisclosed  principal,  cither  tho  agent  or  principal 
may  sue  upon  it.”  An  agent  cannot  escape  liabi- 
lity under  a contract  which  he  has  signed  in  his 
own  name,  but  his  principal  may  still  take  advan- 
tage of,  or  bo  sued  upon  the  contract : 

Higgint  v.  Senior,  8 M.  & W.  834  ; 

Humble  r.  Hunter,  12  Q.B.  310; 

Smith’s  Loading  Cases,  Cth  edit.  p.  355 ; 

Ranxazotti  r.  Boioring,  7 C.  B.  N.  S.  851. 

In  Amould  on  Marine  Insurance  (4th  ed.  p.  *223), 
it  is  certainly  said  that  if  it  were  not  tor  tho 
assignment  clause  in  a policy,  only  the  person  in 
whose  name  it  is  effected  could  sue.  In  answer  to 
this,  however,  I submit  that  there  is  no  distinc- 
tion between  a contract  of  insurance  and  other 
coutrocts  not  under  seal.  If  the  agent  has  taken 
out  the  words  “ as  well  in  his  own  name,  <fcc.,”  and 
expressly  described  himself  as  ownor  of  the  goods, 
it  might  then  bo  contended  that  the  appellants 
could  not  come  forward  and  claim  an  interest  in 
them  as  against  the  respondents,  and  that  is  pro- 
bably Arnould’s  meaning.  This  distinction  is 
clearly  pointed  out  by  Dncr  on  Marino  Insurance 
(vol.  ii.  lcct.  ix.  § 18).  Moreover,  his  certificate  of 
insurance  was  not  the  contract  itself;  it  was  only 
the  memorandum  of  the  contract.  By  the  respon- 
dents' custom  they  wore  bound  to  issue  a policy, 
in  accordance  with  the  certificate,  containing  tho 
assignment  clause.  "Where  a memorandum  for  an 
agreement  refers  to  another  instrument  containing 
full  particulars  of  the  contract,  then  both  instru- 
ments are  to  be  read  together,  as  forming  one  and 
the  same  contract:  (Jlidgway  v.  IF/tar/ou,  6 II.  of 
L.  Cos.  238.)  It  was  clearly  the  intention  of  theso 
parties  that  the  policy  and  not  the  certificate  alone 
was  to  be  tho  contmct  between  them.  The  cer- 
tificate iB  like  the  Blips  used  in  this  country. 
There  can  be  no  doubt,  on  the  ovidence,  that  tho 
flour  was  purchased  on  behalf  of  the  appellant. 
When  the  flour  was  shipped  deliverable  to  the 
appellant,  the  property  at  once  passed  to  him,  and 
he  became  liable  for  it : 

Brotme  v.  Hare,  4 H.  & N.  822 ; 

Joyce  v.  Swann,  17  C.  B.  N.  S.  84. 

Secondly,  with  regard  to  the  point  that  the  action 
ought  to  have  been  brought  withiu  a year  after 
the  loss  occurred.  The  loss  having  been  proved, 
it  lies  on  them  to  show  when  it  occurred  if  they 
wish  to  avoid  their  contract.  This  is  a limitation 
of  our  right  to  sue  by  express  agreement.  Such  a 
limitation  must  be  govorned  by  the  same  rule  of 
construction  as  is  applicable  to  limitations  imposed 
by  law.  It  is  quite  clear  that  by  Canadian  law  tho 
appellant  is  only  bound  to  bring  this  action  within 
a reasonable  time  after  the  loss  came  to  his  know- 
ledge, if  it  was  impossible  for  him  to  have  made 
his  claim  sooner:  (Civil  Code  of  Lower  Canuda, 
Nos.  2232,  2478.)  The  rule  was  the  same  by  civil 
law:  (Mackenzie’s  Horn  an  Law,  p.  186  et  im.) 
Moreover,  there  is  no  evidence  to  show  that  tho 
loss  of  the  vessel  did  not  occur  just  before  it 
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came  to  the  appellant’s  knowledge.  Tho  loss  on 
the  goods,  however,  clearly  did  not  occur  more 
than  a year  before  action  brought.  This  is  a claim 
for  a total  loss,  and  at  the  time  of  the  discovery  of 
the  loss  of  the  vessel  the  goods  still  existed  in  part 
at  least,  and  any  loss  to  be  total  could  be  construc- 
tive only,  and  the  underwriters  muBt  have  re- 
ceived notice  of  abandonment,  and  until  this  there 
could  be  no  loss  within  the  meaning  of  the  limita- 
tion. Even  if  the  loss  is  to  be  considered  total,  and 
no  notice  of  abandonment  necessary,  the  actual 
total  loss  did  not  take  place  until  after  the  sale  of 
tho  flour,  whereby  it  was  lost  to  the  assured.  The 
acts  of  the  directors  of  the  company,  after  the  loss 
became  known,  must  be  considered  as  a waiver  of 
the  condition  that  the  action  must  be  brought 
within  a year. 

Sir  J.  Kar slake,  Q.C.  and  Bompas  for  the  re- 
spondents.— Leduc  was  not  a mere  agent ; he 
bought,  and  resold  on  commission,  and  so  had  an 
actual  interest  in  the  goods  beyond  the  mere  com- 
mission charged.  He  was  a factor,  or  commission 
merchant,  and  had  power  to  deal  with  the  goods  as 
he  chose : (see  Story  on  Agency,  § 33.)  This  in- 
surance was  intended  to  cover  Leauc’s  own  interest 
and  not  that  of  the  appellant.  Until  such  time  as 
the  appellant  accepted  and  paid  the  bills  cf  ex- 
change drawn  upon  him  by  Leduc,  tbe  interest  in 
the  goods  remained  in  the  latter,  and  it  was  for 
him  to  cover  them  by  insurance.  This  he  did,  in 
his  own  name,  and  really  for  the  purpose  of 
securing  himself  in  case  the  appellant  failed  to 
pay  for  the  goods  and  not  for  tne  benefit  of  the 
appellant.  Leduc  having  clearly  an  insurable 
interest,  it  must  be  taken  that,  as  he  has  insured 
exclusively  in  his  own  name,  his  intention  was  to 
cover  his  own  risk  only.  When  a contract  of 
insurance  is  not  expressed  to  be  for  tho  benefit 
of  all  concerned,  but  a particular  person  is 
named  therein  for  whose  benefit  the  insurance  is 
apparently  effected,  the  contract  must  be  taken 
to  be  limited  to  that  particular  person  so  far  as 
tho  power  to  sue  is  concerned.  Where  a party 
insures  on  behalf  of  himself  and  others,  but  in  his 
own  name,  tho  action  must  be  brought  in  the 
name  of  the  party  to  the  contract.  It  cannot  be 
said  that  the  usual  form  of  the  company’s  policy, 
and  not  this  certificate,  is  to  be  considered  the 
contract  between  tho  parties,  because,  although 
a court  of  equity  would  compel  the  issuing  of  a 
policy,  yet  it  would  do  so  only  on  condition  that 
the  terms  were  no  more  extensive  than  those  of 
tho  certificate  and  that  tho  risks  covered  were  no 
larger.  In  Phillips  on  Insurance  it  is  said  (§  379), 
“ only  those  interested  in  the  subject  at  the  com- 
mencement of  the  suit  can  be  original  parties  to 
the  policy,  and  they  continue  to  be  parties  only 
while  they  have  an  interest.  Others  may  become 
parties  by  stipulation,  or  transfer,  either  with 
them  or  in  their  stead.  (§  380.)  Insurance  mado 
by  a person  in  his  own  name  only,  without  any 
indication  in  tho  policy  that  any  other  is  interest- 
ed, can  be  applied  only  lo  his  own  proper  interest 
in  the  subject,  or  his  interest  as  trustee,  Ac.  In 
other  words,  a contract  with  A cannot  be  con- 
strued into  a contract  with  B.”  A principal  can- 
not sue  upou  a contract  made  in  an  agent  s name 
and  for  the  agent’s  benefit,  and  even  if  Leduc  in- 
tended the  policy  to  cover  the  interests  of  both,  it 
is  not  enforceable,  for  a contract  of  insurance  can- 
not bo  made  by  one  man  to  cover  the  interests  of 
sevoral. 


Watson  v.  Swann,  11  C.  B.,  N.  8.,  756. 

United  States  v.  f’arnule,  1 Paine’s  U.  8.  Ciro.  Ct. 

Rep.  252. 

[Sir  K.  P.  Collier  referred  to  Bell  v.  Gilson , 
1 B.  &■  P.  34o  and  to  Vignier  V.  Swanson,  1 B.  A 1*. 
3-k>,  note.]  No  doubt  a consignee  may  sue  upon  a 
policy  effected  by  an  agent,  but  then  it  must 
appear  that  it  was  effected  for  the  sole  benefit  of 
the  consignee,  and,  moreover,  it  must  appear  on 
the  face  of  the  policy  that  it  was  as  agent  that  tho 
agent  effected  it.  A contract  of  marine  insurance 
is  an  undertaking  to  insure  a particular  interest, 
and  not  more  than  one  unless  so  expressly  stated. 
In  this  case  the  contract  was,  as  the  respondents 
had  reason  to  believe,  to  insure  Leduc's  interest, 
and  he  could  not  by  one  and  the  same  contract 
cover  the  interest  of  the  apindlunt  without  notice 
of  such  intention  to  tbe  respondents.  In  Doer, 
on  Marine  Insurance  (Lect.  IX.  § 18),  it  is  said, 
“ Where  a policy  is  effected  in  the  name  of  a par- 
ticular person,  without  general  words,  or  by  an 
agent  on  the  sole  account  of  a person  named,  tho 
form  of  the  contract  necessarily  fixes  and  limits 
the  construction.  The  insurance  can  only  bo 
applied  to  protect  the  interest  of  the  person 
named,  and  parol  evidence  to  show  that  other 
interests  were  meant  to  bo  covered,  or  that  other 
persons  were  interested  in  tbe  subject  insured, 
whether  offered  by  the  assured  to  enlarge,  or  by 
tho  underwriter  to  diminish  tho  amount  of  a re- 
covery, must  be  rejected.  It  is  not  explanatory, 
but  repugnant  and  contradictory.”  Tnen  as  to 
the  limitation.  Tho  loss  occurred  more  than  a 
year  before  tbe  bringing  of  the  action.  This  is 
the  fair  presumption  from  the  evidence.  After 
the  vessel  was  last  seen  there  was  sufficient  to 
cause  her  loss.  The  cargo,  as  soon  as  the  vessel 
was  wrecked,  ceased  to  be  of  any  use  to  any  one, 
and  therefore  became  at  once  a total  loss.  The 
respondents  are  not  bound  to  show  more  than 
reasonable  evidence  that  the  loss  took  place  at  a 
time  which  precludes  the  action.  If  they  establish 
the  presumption  that  is  sufficient.  It  is  said  that 
this  condition  as  to  limitation  was  waived  by  the 
directors  of  the  company.  If  so,  they  had  no 
authority  to  do  so.  They  have  authority  to  issue 
policies  and  insure  vessels,  but  not  to  deprive  the 
shareholders  of  any  rights  they  may  require  under 
the  contract:  (Montreal  Assurance  Co.  V.  Mc- 
GiUioray,  13  Moore,  P.  C.  C.  89.) 

Williams,  Q.C.  in  reply. — Leduc.  as  a com- 
mission merchant,  had  a lien  upon  the  goods 
and  the  policy  for  the  price  paid,  and  was  in  the 
position  of  a quasi-vendor,  and  could  have  stopped 
m transitu:  (Ft is*  v.  Wray.  3 East,  93.)  The  in- 
surance effected  by  him  was  not  upon  his  interest 
in  the  goods,  but  upon  the  goods  themselves,  and 
was  for  tho  bonefit  of  his  principal,  to  whom  the 
property  passed  on  shipment,  subject  only  to  tho 
agent’s  lien.  The  agent,  therefore,  had  a right  to 
insure  in  his  own  name,  and  either  he  or  his  prin- 
cipal could  sue  upon  the  contract. 

Woiff  v.  Homcastle,  1 B.  & P.  316 ; 

Skinner  r.  Stocks,  4 B.  A Aid.  437  ; 

Story  on  Agency,  §§  161, 162. 

Watson  v.  Swann  (ubi  sup.)  is  not  in  point,  as  there 
tho  agent  had  effected  the  insurance  for  other 
purposes  before  attempting  to  apply  it  to  his 
principal’s  risk.  Tho  loss  did  not  actually  occur 
on  the  goods  until  the  sale  by  the  company’s 
agent : ( Famworth  v.  Hyde,  L.  Rep.  *2  C.  P.  204.) 

April  5.  — The  judgment  of  the  court  was 
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delivered  by  Sir  Montague  Smith. — This  is  an 
appeal  from  a judgment  of  the  Court  of  Queen’s 
Bench  for  Lower  Canada,  affirming  a judgment  of 
the  suporior  court  for  the  province,  which  dis- 
missed the  appellant’s  suit.  The  action  was 
brought  on  a contract  of  insurance  made  with  the 
respondents  on  1063  barrels  of  flour  shipped  in 
tho  Bchooner  Babineau  and  Gaudry,  on  a voyage 
from  Montreal  to  St.  John’s,  Newfoundland.  The 
contract  was  in  the  name  of  Mr.  Joel  Leduc,  who 
had  purchased  and  shipped  the  flour  for  the  appel- 
lant. Two  objections  have  been  made  to  tho 
appellant’s  right  to  maintain  the  action,  viz.  : (1) 
that  he  cannot  sue  on  the  contract  made  in  Leduc's 
name ; and  (2)  that  under  a clause  of  limitation 
contained  in  the  contract,  his  action  is  too  late. 
Tho  judge  of  the  superior  court  decided  against 
the  appellant  on  tho  second  objection.  Upon  the 
appeal  in  the  Court  of  Queen’s  Bench,  three 
judges  held  the  action  was  brought  in  time,  but 
that  the  appellant  could  not  sue  in  his  own  name ; 
one  judge  (Mr.  Justice  Badgley)  alone  upheld  both 
objections. 

The  following  general  facts  appeared  on  the 
evidence: — The  appellant,  who  carried  on  busi- 
ness as  a baker  at  St.  John’s,  had  for  some 
time  employed  Mr.  Leduc,  a commission  mer- 
chant, to  make  purchases  at  Montreal  of  flour  and 
ship  it  to  St.  John’s.  In  the  usual  course  of  this 
agency,  Leduc,  in  November  1867,  purchased  1064 
barrels  of  flour,  shipped  it  on  board  the  Babineau 
and  Gaudry  (a  vessel  owned  by  himself)  for  St. 
John’s,  and  insured  it  for  7000  dollars  with  the 
respondents  in  the  form  and  manner  which  will  be 
hereafter  stated.  The  bill  of  lading  stated  the 
flour  to  be  shipped  by  Leduc  deliverable  to  the 
appellant  or  his  assigns,  and  an  invoice  was  sent 
by  Leduc  to  the  appellant,  debiting  the  latter  with 
the  price  paid  for  the  flour,  commission,  tho  ex- 
I tenses  of  cartage,  cooperage  and  wharfage,  and 
the  premium  on  the  insurance.  Bills  were 
drawn  by  Leduc  on  the  appellant  for  the  amount 
of  this  invoice,  which  were  duly  accepted  and  paid. 
Tho  Babineau,  and  Gaudry  sailed  from  Montreal 
on  the  16th  Nov.  1867,  and  left  Quebec  on  her 
voyage  down  the  Gulf  of  St.  Lawrenco  on  the 
20th.  She  was  last  seen,  proceeding  on  her 
voyage,  on  the  22nd,  and  no  more  was  heard  of 
her  until  the  middle  of  May,  1868,  when  the  news 
reached  Montreal  that  she  was  ashore  on  the 
Island  of  Anticosti  in  the  Gulf  of  St.  Lawrence. 
An  agent  of  the  respondents  reached  the  island  in 
the  middlo  of  June,  and  found  tho  schooner  lying 
bottom  up.  None  of  the  crew  ap[)ear  to  have  been 
saved.  A hole  had  been  cut  in  the  ship,  out  of 
which  part  of  her  cargo,  including  some  of  the 
appellant’s  flour  had  been  taken,  and  some  remained 
on  board.  Tho  flour  saved,  or  so  much  of  it  as 
could  be  recovered,  viz.,  5*17  barrels,  was  taken  to 
Gaspd  and  sold  by  the  respondents’  agent  there, 
for  the  gross  price  of  1766  dols.  An  account  was 
made  out  by  the  agent,  which,  after  debiting  the 
flour  with  the  share  of  salvage  expenses,  and 
other  charges,  showed  the  net  proceeds  to  be  533 
dols.  The  schooner  was  recovered  and  repaired. 

It  was  contended  in  support  of  the  first  objection 
by  the  respondent’s  counsel  that  the  insurance  was 
in  fact  mado  by  Leduc  on  his  own  behalf  to  protect 
his  own  interest,  or,  at  all  events,  partly  on  his 
own  behalf,  and  partly  on  that  of  the  appellant. 
Their  Lordships,  however,  feel  little  difficulty  in 
coming  to  the  conclusion,  upon  the  evidence  in  the 


case,  that  the  insurance  was  effected  by  Leduc,  as 
agent  on  behalf  of  the  appellant,  his  principal. 
Leduc,  who  was  called  as  a witness  by  botn  parties, 
states  that  the  appellant  from  the  purchase  of  the 
flour  up  to  its  loss  was  le  seal  proprietaire,  et  Is 
seul  qui  y avail  interet.  Again,  when  examined  by 
the  respondent,  he  says  in  English,  “ the  insurance 
was  in  my  name,  though  it  was  really  the  plain- 
tiff’s.” He,  no  doubt,  also  says  that  he  made  the 
insurance  in  his  own  name  “in  case  of  some 
accident,  or  that  the  appellant  should  not  have 
met  his  drafts  but  further  explanation  given  by 
him  shows  that  what  he  wauted  to  have,  and  con- 
sidered ho  had,  was  a lien  on  tho  policy  which 
would  end  when  his  drafts  were  honoured.  All 
the  facts  are  consistent  with  what  seems  to  be  the 
effect  of  Lcduc’s  evidence  taken  as  a whole,  viz., 
that  the  insurance  was  effected  for  the  appellant 
and  that  Leduc  had  a lion  upon  the  policy.  Having 
paid  for  the  flour  with  his  own  money,  Leduc 
might  in  tho  event  of  the  appellant’s  insolvency 
have  had  tho  right,  as  a quasi  vondor,  to  stop  in 
transitu,  but  it  nowhere  appears  that  he  kept  any 
control  over  the  bills  of  lading,  under  which  the 
goods  were  deliverable  to  the  appellant  or  his 
assigns.  The  result  of  the  evidence  is  that  the 
property  in  the  flour  passed  to  the  appellant,  that 
it  was  shipped  at  his  risk,  insured  at  his  cost,  and 
that  the  insurance  was  effected  by  Leduc  for  him 
as  the  owner  of  it. 

It  was  next  urged  that,  if  this  were  so,  tho 
appellant  could  not  sue  on  the  contract  effected 
in  tho  name  of  his  agent.  This  objection  makes 
it  necessary  to  consider  the  form  of  the  present 
contract,  and  how  it  was  made.  The  chief 
office  of  the  respondents  is  at  Toronto,  and 
their  agent  at  Montreal,  in  taking  insurances 
there,  issues  what  are  called  “ certificates  of  insur- 
ance” of  a provisional  kind,  signed  by  the  agent, 
upon  which  policies  uuderthe  seal  of  the  company 
are  afterwards  issued  at  Toronto.  The  certificate 
in  this  case,  dated  on  the  loth  Nov.  1867,  com- 
mences as  follows : — “ Joel  Leduc,  Esq.,  has  this 
day  effected  an  insurance  to  the  extent  of  7000 
dols.  on  the  under-mentioned  property  from  Mon- 
treal to  St.  Johns,  Newfoundland,  shipped  on 
board  the  Babineau  and  Gaudry ,”  Ac.  The  pro- 
perty is  described  as  **  1063  barrels  flour.”  The 
certificate  also  states  “ the  insurance  to  be  subject 
to  all  the  forms,  conditions,  provisions,  and  excep- 
tions contained  in  the  policy  of  the  company,  copies 
of  which  are  printed  on  the  back  hereof.”  Routh, 
the  agent  of  the  respondents  at  Montreal,  proved 
the  form  of  policy  used  by  the  respondents,  aud  it 
is  set  out  in  the  record.  This  form  runs  thus : — 
“ A.  B.,  as  well  in  his  own  name  as  for  and  in  the 
name  and  names  of  all  and  every  other  person  and 
persons  to  whom  the  same  doth,  may,  or  shall  ap- 
pertain in  part  or  in  all,”  do  make  insurance.  Ac. 
These  words  are  the  same  as  those  usually  in- 
serted in  Lloyd’s  and  other  English  policies.  It 
was  contended  that  the  certificate  was  a complete 
contract,  and  that  as  it  did  not  contain  these  words 
the  appellant  could  not  sue  upon  it.  Some 
authorities,  principally  American,  were  cited  for 
this  proposition,  aud  Amould  on  Marine  Insurance 
(vol.  i.  p.  223,  3rd  edit.)  was  also  referred  to.  Mr. 
Arnould  no  doubt  in  this  place  states  this  to  be  so ; 
but  in  another  part  of  his  book  it  is  stated  as  a 
goneral  rule  that  actions  may  be  brought  either 
by  the  broker  whose  name  appears  in  the  policy, 
or  by  the  principal  who  instructed  him  to  make  it 
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(vol.  ii.  p.  1032).  In  England,  policies  are  usually 
made  in  the  name  of  the  insurance  broker,  and  it 
was  long  ago  decided  that  the  broker  need  not  be 
described  as  agent  to  enable  the  principal  to  sue 
upon  them  (see  Dc  Viynuir  v.  Swaueo n,  1 Bos.  and 
Pul.  346  n).  In  a recent  case,  in  which  it  was  held 
that  the  plaintiff  under  the  circumstances  there 
existing  conld  not  maintain  an  action  on  such  a 
policy  because  the  insurance  could  not  be  shown  to 
nave  been  made  on  his  behalf,  the  right  of  the 
portion  who,  iu  a case  like  the  present,  has  been 
throughout  the  real  principal,  to  sue  on  a policy 
made  in  the  name  of  his  agent,  was  not  doubted 
(Watson  v.  Swann,  11  C.  B.,  N.  8.,  759).  By  the 
law  of  England,  speaking  generally,  an  undis- 
closed principal  may  sue  and  be  sued  upon 
mercantile  contracts  made  by  his  agent  in  his  own 
name,  subject  to  any  defences  or  equities  which 
without  notice  may  exist  against  the  agent  (sec 
Higijim  v.  Senior,  8 M.  &,  W.  834 ; Colder  v. 
Dobell,  L.  Rep.  6 C.  B.  488).  There  seems  no 
sufficient  ground  for  making  a distinction  in  the 
case  of  marine  policies  of  insurance,  especially 
when,  having  regard  to  the  ordinary  course  of 
business*  it  must  be  known  they  arc  commonly 
made  by  agents.  If,  indeed,  any  particular  interest 
were  described  in  the  policy  to  belong  to  the  per- 
son named  in  it,  an  objection  might  arise  founded 
on  the  rule  that  written  contracts  cannot  be  con- 
tradicted by  parol  evidence.  This  objection,  how- 
ever, doeB  not  occur  in  this  case,  where  (he  in- 
surance is  general  on  the  Hour,  and  uo  interest  is 
expressly  described.  But  if  this  were  not  the  law 
in  the  case  of  a policy  which  did  not  contain  the 
usual  clause  “ as  well  in  his  own  name,"  &c.,  it  is 
not  denied  that  it  would  be  so  in  the  case  of  one 
which  docs  ; and  their  Lordships  think  that  in  this 
case  the  certificate  ought  to  be  construed  ith 
reference  to  the  proved  usage  of  the  respondents 
to  treat  such  a document  as  provisional,  entitling 
the  assured  to  a policy  in  their  common  form, 
which  would  contain  the  above  clause.  This  com- 
mon form  of  the  respondent’s  policy  clearly  shows 
that  in  their  contemplation  the  person  named  in 
the  certificate  might  be  contracting  as  an  agent 
for  another;  and,  therefore,  as  against  them,  the 
contract  ought  to  be  interpreted  as  if  the  above 
clause  were  contained  in  it.  It  may  be  observed 
that  the  condition  against  assignment  contained 
in  the  policy  cannot  affect  the  right  of  the  appel- 
lant, on  whose  helmlf  the  contract  was  originally 
made.  The  law  of  the  province  does  not  appear 
to  differ  from  that  of  England  upon  the  question 
under  discussion.  The  code  of  Lower  Canada 
allows  policies  to  be  made  in  the  names  of  agents. 
Article  2402  commences  as  follows  : — “ The  policy 
of  marine  insurance  contains  the  name  of  the 
assured  or  of  his  agent,”  thus  giving  the  express 
sanction  of  the  law  to  well-known  mercantile  usage. 
It  is  right  to  observe  that  although  it  was  sug- 
gested at  the  bar  that  there  might  be  defences 
available  against  Leduc,  if  the  action  had  been 
brought  by  him,  none  were  stated  which  could 
have  Been  established  against  him.  For  the  above 
reasons  their  Lordships  think  that  the  Judges  of 
the  Court  of  Queen’s  Bench  were  wrong  in  giving 
effect  to  the  frst  objection. 

The  second  objection,  that  the  action  was  not  > 
brought  in  time,  is  founded  upon  the  following 
clause  endorsed  on  the  certificate : — “ It  is 
furthermore  hereby  expressly  provided  that  no 
suit  or  action  against  the  said  company  for 


1 the  recovery  of  any  claim  upon,  nnder,  or  by 
virtue  of  this  policy,  shall  be  sustained  in  any 
court  of  law  or  Chancery  unless  such  suit  or 
action  shall  be  commenced  within  the  term  of 
twelvemonths  next  after  any  loss  or  damage  shall 
occur;  and  iu  case  any  such  suit  or  action  shall  be 
commenced  against  said  company  alter  the  expi- 
ration of  twelve  months  next  alter  such  loss  or 
damage  shall  have  occurred,  the  laj)se  of  time  shall 
be  taken  and  deemed  as  conclusive  evidence  against 
the  validity  of  the  claim  thereby  so  attempted  to 
be  enforced.”  The  action  was  brought  on  the  3rd 
March  1809,  which  it  was  said  was  more  than 
twelve  months  after  the  loss.  It  appears  that  the 
Bottineau  and  Gnudry  left  Quebec  on  the  20th 
Nov.  1807,  in  company  with  a vessel,  the  It.  L. 
George . The  latter  anchored  at  Les  Eboulemonts, 
and  whilst  there  the  JJabineaa  ami  Gandrn  passed 
that  place  on  her  voyage  down  the  Gulf  of  St. 
Lawrence.  This  was  on  the  22nd  Nov.,  and 
nothing  was  heard  of  her  at  Montreal  from  that 
day  until  the  middle  of  May  1808.  when  news  came 
of  her  being  ashore  at  Anticosti.  It  was  proved 
that  on  the  2‘,'tb  Nov.  a violent  storm  raged  in  the 
Gulf,  which  continued  until  the  1st  Dec.,  and  a 
strong  probability  is  raised  by  the  evidence  that 
the  schooner  was  capsized  and  driven  on  shore 
during  that  gale.  But  although  this  probability 
is,  in  their  Lordships’  opinion,  exceedingly  strong, 
they  do  not  find  it  necessary,  in  their  view  of  the 
case,  to  determine  whether  the  evidence  affords  a 
presumption  of  fact  of  such  strength  that  the 
majority  of  the  Court  of  Queen’s  Bench  were 
wrong  in  refusing,  os  they  did,  to  act  upon  it.  For, 
in  this  case,  the  insurance  was  not  on  the  ship  but 
on  goods,  and  the  point  of  time  to  be  considered  is 
not  when  the  peril  was  encountered  and  the  vessel 
driven  ashore,  but  when  the  loss  on  the  Hour,  for 
which  indemnity  is  sought,  accrued.  It  must 
often  be  uncertain  whether  the  damage  done  to 
cargo  by  a peril  insured  against  will  result  in  a 
partial  or  total  loss,  and  the  assured  is  not  bound 
in  such  coses  to  make  his  election  bow  to  treat  it 
as  soon  as  some  iucipient  damage  has  occurred. 
It  is  obvious  that,  in  many  cases,  there  must  be 
Koine  lapse  of  time,  greater  or  less  according 
to  circumstances,  before  the  extent  of  the  damage 
is  developed,  and  that  the  assured  must  in  the 
nature  of  things  wuit  until  it  can  be  ascertained 
whut  the  ultimate  loss  for  which  he  is  entitled  to 
claim  indemnity  will  really  lie.  In  the  present 
case  the  disaster  to  the  ship  was  not  known  either 
to  the  assured  cr  the  respondents  until  May  1808, 
and  when  the  ngent  for  the  resjamdents  reached 
the  ship  he  found  a hole  had  been  cut  in  her 
side  by  the  inhabitants  of  the  island,  through 
which  they  had  taken  out.  some  of  the  Hour.  Fart 
of  the  Hour  so  taken  out  he  recovered,  and  some 
barrels  he  took  from  the  ship;  the  total  quantity 
saved  amounted  547  barrels.  The  Hour  so 
saved  existed  in  specie,  and  was  sold  as  Hour, 
realizing  the  gross  sum  of  1730  dots.  It  must 
be  taken  as  against  the  respondents,  by  whose 
agent  the  sale  was  made,  that  the  Hour 
saved  could  not  have  been  taken  on  to  St. 
John’s,  and  that  the  sale  of  it  was  necessary. 
It  results  from  these  facts  that  a part  only  of  the 
Hour  having  perished,  and  more  than  one  half 
having  been  saved,  the  loss  was  not  iu  its  incep- 
tion total,  and  only  became  bo  when,  by  the  course 
of  events  consequent  upon  the  peril  encountered, 
it  was  found  to  be  impossible  from  the  state  of 
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tho  flour  to  carry  it  to  its  destination,  and  that  it 
was  necessary  to  sell  it.  The  sale  under  this 
necessity  at  an  intermediate  i»ort  caused  a total 
loss  of  the  flour  to  the  assured,  whether  actual  or 
constructive  is  immaterial  as  regards  the  present 
point ; for  not  until  that  time  were  the  facts  con- 
stituting a total  loss  ascertained,  and  the  right  of 
tho  assured  to  claim  indemnity  for  such  a loss 
matured.  The  preseut  suit  was  commenced  with- 
in a year  afterwards,  and  the  condition,  which 
must  receive  a reasonable  interpretation,  was 
therefore  in  their  Lordship’s  opinion  complied 
with : (see  with  reference  to  this  subject  Roils  v. 
Salvailor,  3 Bing.  N.  C.  266 ; Famtoorih  v.  Hyde, 
18  C.  B.,  N.  !$.,  835;  Stringer  v.  English  and 
Scottish  Marine  Insurance  Company,  L.  It.  6 Q.  B. 
676  ; Canada  Code,  Articles  2521,  2522,  2541, 
2544.)  In  the  result  their  Lordships  are  of  opinion 
that  no  valid  objection  can  be  opposed  to  the 
right  of  the  appellant  to  maintain  the  present 
action,  to  which,  it  may  be  observed,  there  is  no 
defence  whatever  on  the  merits. 

lb  appears  from  the  Knglish  authorities  above 
referred  to  that  the  sale,  supervening  U|K>u  the 
existing  state  of  things,  would  cause  an  actual, 
and  not  merely  a constructive,  loss  of  tho  flour. 
Whether  this  would  bo  so  under  Article  2522  of 
the  Canada  Code  need  not  be  considered,  for  no 
objection  was  taken  for  the  want  of  notice  of 
abandonment.  Both  parties  at  the  bar  assumed 
there  had  been  a total  loss  of  one  kind  or  the  other, 
and  no  question  having  been  made  that  the  flour 
was  not  worth  the  sum  insured,  the  appellant  is 
entitled  to  recover  the  full  amount  of  the  insur- 
ance, tho  respondents  taking  the  salvage,  i.e.,  the 
proceeds  of  the  sale. 

Their  Lordships  will  numbly  advise  Her  Majesty 
that  the  judgments  of  the  Courts  in  Lower  Canada 
ought  to  be  reversed,  mid  that  judgment  in  the 
action  ought  to  be  entered  for  the  plaintiff  for  the  ( 
sum  of  7,000  dols.,  with  interest,  according  to  the 
practice  of  the  courts  below,  and  that  tho  appel- 
lant ought  to  be  paid  his  costs  in  the  courts  below 
by  the  respondents.  They  must  also  pay  the  costs 
of  this  appeal.  Appeid  allowed. 

Solicitor  for  the  appellant,  T.  Simpson. 

Solicitors  for  the  respondents,  tiischpff,  liompat r, 
and  liischoff. 


Friday,  March  21,  1873. 

(Present : The  Right  Hons.  Sir  James  W.  Col- 
vile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  Collier.) 

Smith  and  others  v.  The  St.  Lawrence  Tow- 
Boat  Com  tan  y. 

Contract  to  tow  — Running  tow  agromul — Fog — 
Pilot — Contributory  negligence. 

A steam-tug  towing  a sailing  ship  directs  the  course 
of  both  vessels  so  long  as  no  directions  are  given 
bg  the  person  in  charge  of  the  ship  in  tow.  The 
steam-tun  is  the  mooing  power , but  it  is  under  the 
control  of  the  master  or  pilot  on  board  Hue  ship 
in  tow. 

Where  a ship  in  tow  of  a steam-tug,  and  in  charge 
of  a licensed  pilot  who  has  the  control  over  and 
directs  the  course  of  both  vessels,  is  navigating  a 
river  in  a fog  so  dense  that  the  banks  of  the  river 
cannot  be  seen,  and  those  on  board  the  tug  and 
ship  in  tow  do  not  know  in  what  direction  then 
are  going,  it  is  negligence  on  the  part  of  both 


vessels  to  proceed  ; but  as  it  is  the  duty  of  the  pilot 
in  charge  to  give  orders  to  the  tug  to  stop  so  as  to 
enable  the  ship  in  tow  to  come  to  an  anchor,  tho 
neglect  on  the  part  of  the  pilot  to  give  such  orders 
is  contributory  negligence,  which  will  preclude  the 
owners  of  the  sailing  ship  from  recovering  against 
the  owner  of  the  steam-tug  in  an  action  for  negli- 
gently running  the  sailing  ship  ashore  by  proceed • 
inff  during  the  fog. 

This  was  an  appeal  from  a judgment  of  Her 
Majesty's  Court  of  Queen's  Bench  for  the  province 
of  Queoec,  Ixiwcr  Canada,  confirming  a judgment 
of  Her  Majesty's  Superior  Court  for  Lower 
Canada,  district  of  Quebec. 

The  appellants  are  merchants  rcsidingatTorouto, 
in  the  province  of  Ontario,  Canada,  and  were,  at 
the  time  of  tho  occurrence  which  gavo  rise  to  this 
action,  the  owners  of  a vessel  called  the  Silver 
Cloud.  The  rcsjiondcnt.s  are  the  owners  of  certain 
tow-boats  on  the  Saint  Lawrence,  and,  amongst 
others,  of  a tow-boat  called  the  Hero. 

In  the  year  1865  the  apjiellants  commenced  an 
action  in  the  superior  court  against  the  respondents, 
to  recover  damages  for  the  loss  of  tho  said  i Silver 
Cloud , which  ran  aground  in  a fog  while  being 
towed  by  the  respondents*  said  tow-boat  the  Hero. 

The  docla ration,  filed  the  23rd  Jan.  1865,  in 
effect  alleged  that  the  plaintiffs  were  the  owners  of 
the  Silver  Cloud , and  that  the  defendants  agreed 
for  100  dols.  to  tow  her  sufely  from  Montreal  to 
Quebec;  that,  relying  on  tho  defendants'  promise, 
the  defendant  placed  her  in  tow  of  one  of  tho 
defendants'  tug- boats,  which  took  her  in  tow  ; that 
whilst  on  the  voyage  the  weather  became  foggy 
and  navigation  was  thereby  rendered  dangerous ; 
that  tho  defendants'  and  their  servant  ought  then 
to  have  brought  the  tug  and  vessel  to  anchor, 
which  they  could  have  done;  that  they,  however, 
continued  to  prosecute  the  said  voyage  against  the 
will  of  tho  persous  in  charge  of  the  plaintiffs' 
vessel,  and  so  carelessly  navigated  and  directed  the 
course  of  the  tug  that  the  vessel  was  run  aground 
and  greatly  injured;  that  tho  vessel  was  so  run 
aground  solely  through  the  negligence  of  the 
defendants*  servants ; and  that  the  loss  sustained 
by  the  plaintiffs  was  17,333*04  dole.,  which  they 
claimed  to  recover. 

The  declaration  contained  a second  count  which 
vaijed  only  in  alleging  the  payment  to  the  respon- 
dents for  towing  the  Silver  Cloud  to  have  been  a 
reasonable  amount. 

The  res|M)ndents,  cn  3rd  April  1865,  pleaded  the 
general  issue  and  a perjieiual  peremptory  excep- 
tion, which  alleged  first : — that  the  Silver  Cloud 
was  under  the  control  of  her  own  master,  crew  and 
pilot,  who  gave  directions  to  the  Hero,  and  that 
the  negligence,  if  any,  was  theirs,  and  further  that 
after  tho  Silver  Cloud  was  aground,  her  master 
and  crew  deserted  her,  but  for  which  she  would 
have  been  saved ; secondly,  that  the  Silver  Cloud 
ran  on  shore  from  inevitable  accident. 

The  appellants,  on  10th  April  1865,  joined  issue 
on  the  defendants'  exception. 

The  result  of  tho  evidence  was  as  follows : 

Tho  respondents  admitted  that  on  the  12th  Nov. 
1863,  at  Montreal,  they,  through  their  agent, 
agreed  with  tho  appellants  to  tow  the  Silver  Cloud 
from  the  liar’  our  of  Montreal  to  the  harbour  of 
Quebec,  for  the  sura  of  1UU  dols.  There  was  no 
evidence  whatever,  except  this  admission,  as  to 
the  agreement  entered  into  between  the  appellants 
and  respondents.  It  was  proved  that  it  was  usual 
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in  the  Saint  Lawrence  for  vessels,  when  towed,  to 
be  in  charge  of  a certified  pilot  (called  a branch 
pilot),  and  for  tho  tow  boat  to  receive  directions 
from  such  pilot  as  to  its  course,  and  to  be  under 
his  control.  At  this  date  pilotage  was  not  com- 
pulsory in  these  waters.(a) 

In  pursuance  of  this  agreement  a steam -tug 
belonging  to  the  respondents,  named  the  Hero, 
left  Montreal  on  the  Pith  Nov.  18(53,  having  in  tow 
the  Silver  Cloud,  and  another  vessel  called  the 
Margaret  Smith,  the  Silver  Cloud  being  nearest  to 
the  tug.  Tho  Margaret  Smith  was  the  larger  of 
tho  two  vessels,  drawing  eighteen  feet  of  water, 
the  Silver  Cloud  being  a brigantine,  drawing  only 
twelve  feet.  The  Silver  Cloud  was  in  charge  of  a 
branch  pilot  named  Augustin  Naud;  the  Margaret 
Smith  was  also  in  charge  of  a branch  pilot,  his 
name  being  Felix  Hamelin ; the  Hero  nod  two 
pilots  on  brord,  but  neither  of  them  were  branch 
pilots.  The  vessels  in  tow  were  provided  with 
compasses,  but  there  was  no  compass  on  board  the 
Hero.  The  Hero,  and  her  vessels  in  tow,  were  de- 
tained several  days  by  contrary  winds  on  their 
way  down  the  river : but  they  left  a point  in  the 
river,  called  Batiscan,  about  mid-day  on  the  18th. 

The  ovidcnco  was  somewhat  contradictory  as  to 
tho  occurrences  during  the  remainder  of  tho 
voyage,  but  tho  ovidcnco  of  Felix  Hamelin,  the 

ilot  of  the  Margaret  Smith,  who  was  an  indepen- 

ent  witness  and  called  by  both  parties,  was  as 
follows  - 

The  weather  was  clear  till  they  reached  a point 
in  tho  river  called  Richelieu,  when  it  became  so 
foggy  that  they  lost  sight  of  land,  and  Hamelin 
then  wished  to  come  to  anchor.  Hamelin  called  to 
the  pilot  of  the  Silver  Cloud  to  stop  the  Hero,  and 
the  latter  then  gave  some  orders  to  the  Hero  which 
thereupon  went  at  half-speed.  After  about  a 
quarter  of  an  hour  tho  fog  lightened,  and  the  land 
again  became  visible  as  far  as  Pointe  Aux  Trembles, 
and  the  Hero  resumed  her  full  speed.  Some  time 
afterwards,  when  opposite  the  Church  of  St. 
Augustine,  which  is  six  or  seven  miles  lower  down, 
and  only  about  twelve  miles  from  Quebec,  it  being 
then  between  five  and  six  o'clock  and  nearly  dark, 
the  pilot  of  tho  8Uver  Cloud  came  to  the  stern  of 
his  vessel  aud  told  Hamelin  that  it  would  bo  better 
to  anchor,  ns  they  might  run  against  other  ships; 
Hamelin,  however,  replied  that  there  would  be  no 
danger,  having  then  made  up  his  mind  to  go  on  to 
Quebec  that  night,  although  the  dusk  and  fog 
rendered  it  a matter  of  some  risk.  Shortly  after, 
when  opposite  Cap  Rogue,  and  about  ten  minutes 
before  the  accident,  the  fog  became  so  dense  that 
Hamelin  lost  sight  of  tho  Hero,  and  the  vessels 
changed  their  course,  and  ran  aground  on  the 
south  side  of  the  river,  the  vessels  striking  the 
ground  almost  simultaneously.  This  was  about 
six  o’clock.  When  the  fog  cleared,  the  bows  of 
the  vessels  were  found  to  be  pointing  up  the  river, 
in  the  opjxwite  direction  to  that  in  which  their 
course  lay. 

During  the  whole  of  this  time  tho  weather  was 
perfectly  calm,  and  the  voices  of  persons  on  board 
either  vessel  could  be  heard  on  board  tho  next 
vessel  without  difficulty.  The  pilots  of  the  Silver 
Cloud  and  Margaret  Smith,  and  the  crew  of  tho 
Hero  were  French  Canadians,  and  the  orders  and 

(ct)  The  Acts  making  pilot* go  compulsory  in  Canadian 
waters  will  be  found  referred  to  in  The  Hibernian  {ante, 
vol.  1,  p.  401). — Et». 


conversations  which  passed  between  them  were 
entirely  in  French.  The  appellants  called  four 
witnesses,  Naud,  Drysdale,  Gray  aud  Lauders,  all 
of  whom,  however,  belonged  to  the  crew  of  tho 
Silver  Cloud,  to  prove  that  before  the  accident  the 
pilot  of  the  Silver  Cloud  gave  express  orders  to 
the  Hero  to  stop  so  as  to  let  tluit  vessel  come  to  an 
anchor,  and  that  if  they  had  been  obeyed  the 
accident  would  have  been  avoided.  These  wit- 
nesses also  gave  evidence  that  the  crow  went 
forward  and  got  the  anchor  ready,  and  were  for- 
ward when  the  ship  struck.  Tho  evidence  of  these 
witnesses  was  in  many  points  contradictory,  and 
the  two  lntter  could  give  no  direct  evidence  as  to 
the  nature  of  the  orders  which  were  given,  as  they 
understood  no  French.  Tho  respondents,  called 
eight  witnesses  from  the  crew  of  the  Hero,  who 
proved  that  the  only  order  given  by  the  pilot  of 
the  Silver  Cloud  was  to  go  easy,  which  was  immedi- 
ately obeyed.  Their  evidence  was  strengthened 
by  the  fact,  that  during  the  latter  part  of  tho  time 
they  were  stationed  at  the  stern  of  the  Hero  ex- 
pressly to  bo  ready  for  the  order  to  stop,  which 
they  expected  to  receive  and  wished  to  obey  it 
promptly*,  and  an  independent  witness  confirmed 
their  statement  that  no  order  to  stop  had  been 
given  during  the  last  twenty  minutes  before  the 
accident. 

The  vessel  struck  the  ground  shortly  before  low 
tide,  and  on  the  tide  rising  the  Hero  and  Margaret 
Smith  were  got  off  without  injury,  but  the  Silver 
Cloud , having  sprung  a leak,  became  full  of 
water. 

The  Hero  remained  on  the  spot  till  about  ten 
o'clock,  and  then  left  and  towed  the  Margaret  Smith 
on  to  Quebec.  The  Silver  Cloud  appears  to  have 
floated  as  the  tide  rose,  and  to  have  moved  further 
on  the  rocks ; but  about  twelve  o'clock  she  fell  over 
on  her  beam  ends,  and  her  crew  then  left  her. 
Efforts  were  afterwards  made  to  Hoat  her  into 
harbour  for  repairs,  but,  while  preparations  for 
this  were  being  made,  tho  chains  used  to  hold  her 
in  her  place  not  being  strong  enough,  she  waa 
swept  away  by  the  tide  and  earned  down  tho  bed 
of  tbo  river.  The  injuries  thus  received  were  so 
great  that,  when  finally  raised,  the  wreck  was  sold 
for  only  8001.,  and  the  plaintiffs  altogether  sus- 
tained the  loss  mentioned  in  their  declaration. 

The  evidence  having  been  completed  the  case  came 
on  for  hearing  in  the  superior  court  before  Meredith, 
C.  J.,  on  tho  (5th  Juno  18(58,  and  on  tho  15th  Feb. 
1809,  the  court  gave  judgment  for  the  defendants, 
the  now  respondents,  finding  as  a fact  that  no 
orders  had  been  given  by  those  on  board  the  Silver 
Cloud  to  those  on  board  the  Hero , and  holding 
that,  the  tug  and  tow  being  both  subject  to  the 
order  of  the  brunch  pilot  on  board  the  tow,  and 
tho  pilot  being  aware  of  tho  causes  of  danger  to 
which  they  were  exposed,  as  well  as  the  people  of 
the  tug,  the  crew  of  the  tug,  although  they  could 
not  have  been  blamed  if  they  had  insisted  on 
coming  to  an  anchor,  did  not  incur  any  legal 
responsibility  towards  the  owners  of  the  tow  by 
waiting  for  orders  from  the  branch  pilot  of  the  tow, 
whilst  they  in  the  meantime  followed  tho  course 
which  one  of  the  branch  pilots  was  determined  to 
pursue,  and  in  which  the  other  acquiesced.  • 

The  plaintiffs  appealed  to  the  Court  of  Queen’s 
Bench  and  the  appeal  was  heard  on  tho  13th 
March  1871,  before  Dnval,  C.  J.,  Caron,  Drummond, 
Badgley,  and  Monk,  JJ.;  and  on  the  19th  Juno 
1871,  the  court  gave  judgment  confirming  the 
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judgment  of  tho  court  below,  Drummond  and 
Bodgley,  JJ.,  dissenting. 

The  majority  of  the  Court  of  Queen's  Bench 
held  that,  it  being  the  duty  of  tho  pilot  on  board 
the  Silver  Cloud  to  give  orders,  no  order  was  given 
to  tho  Hero  to  stop,  and  that  those  on  board  tho 
Silver  Cloud  therefore  brought  about  the  accident 
by  their  own  negligence.  The  minority  of  tho 
court,  after  an  elaborate  review  of  tho  evidenco, 
held  that  the  evidence  established  that  orders  to 
stop  had  been  given  by  the  pilot  of  the  Silver 
Cloud,  and  also  that  tho  tug,  having  entered  iuto 
a contract  to  tow  safely,  was  bound,  without  wait- 
ing for  orders,  to  have  provided  for  the  safety  of 
her  tow  by  stopping  as  soon  as  tho  fog  came  on, 
and  that  having  neglected  to  do  so  her  owners 
could  not  avoid  the  responsibility  of  having  know- 
ingly encountered  without  necessity,  visible  and 
palpable  danger. 

From  this  judgment  pronounced  by  Her 
Majesty’s  Court  of  Queen’s  Bench  for  the  province 
of  Quebec  the  owners  or  the  8ilver  Cloud  now  ap- 
pealed and  humbly  submitted  that  the  judgment 
was  erroneous  for  tho  following  amongst  other 
reasons : First,  because  the  master  of  the  steamer 
Hero  persisted  in  confronting  imminent  danger  in 
defiance  of  tho  orders  given  by  ihe  pilot  of  the 
Silver  Cloud;  secondly,  because  in  the  absonoo  of 
any  orders  it  was  tho  duty  of  the  master  and 
pilot  of  the  steamer  Hero  to  use  ordinary  skill  and 
diligence  in  the  performance  of  the  contract  to 
tow,  and  that  he  did  not  do  so ; thirdly,  because 
in  the  face  of  imminent  danger  which  could  only 
be  avoided  by  stopping  it  was  the  duty  of  tho 
master  of  the  Hero  to  stop  whether  he  received 
orders  or  not ; fourthly,  because  the  master  of  tho 
Bteamcr  Hero  well  knew  that  the  pilots  and  persons 
in  charge  of  the  vessels  in  tow  were  by  reason  of 
the  fog  rendered  incapable  of  fulfilling  their  func- 
tions, and  that  they  could  no  longer  superintend 
tho  navigation  of  the  steamer  or  do  anything  to 
avert  or  lessen  the  danger  he  was  voluntarily  in- 
curring. 

Butt,  Q.C.  and  J.  Edward  Wilkins,  for  the  ap- 
pellants.— The  evidence  clearly  establishes  that  the 
pilot  of  tho  Silver  Cloud  ordered  the  Hero  to  stop,  j 
But  even  if  the  court  should  be  of  opinion  that  no  I 
such  order  was  given,  yet  tho  respondents  are  not 
absolved  from  liability.  This  action  is  founded 
upon  a contract  to  tow,  and  such  a contract  implies 
that  those  on  board  the  tug  will  exercise  due  dili- 
gence. care,  and  reasonable  skill  in  the  fulfilment 
of  their  engagements  : (The  Julia,  1 1 Moo.  P.  C.  C. 
210.)  The  owners  of  tho  tug-boat  having  by 
their  own  act  placed  themselves  beyond  the  control 
of  any  one  pilot  by  contracting  with  two  vessels, 
each  with  a licensed  pilot — who  might  give  con- 
trary orders,  and  who,  as  a matter  of  fact,  did 
differ  as  to  what  orders  should  bo  given — they  are 
responsible  for  any  consequences  that  may  ensue. 
In  the  steamer  Syracuse  (12  Wallace,  U.  S.  Sup. 
Ct.  Rep.  167),  it  is  said  that  “ if  companies 
engaged  in  the  business  of  tug-boats  will,  throngh 
greed  of  gain,  undertake  to  transport  from  Albany 
to  New  York  more  canal  boats  in  ono  tow  than  can 
be  safely  handled  on  the  waters  of  Now  York,  they 
mnst  seo  that  the  large  amount  of  property  en- 
trusted to  their  care  is  not  placed  in  jeopardy 
through  want  of  caution  ana  foresight  on  the 
part  of  their  steamers.”  [Sir  M.  Smith. — It  must 
be  taken  that  the  appellants  consented  to  a second 
vessel  being  taken  in  tow.  Moreover,  it  cannot 
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be  said  that  the  owners  of  tow  boats  are  insurers 
of  tho  vosrcIs  which  they  take  in  tow.  They  are 
not  carriers.]  It  was  admitted  in  tho  judgment 
of  the  superior  court  that  tho  circumstances  would 
have  justified  the  crew  of  the  tug-boat  in  disobey- 
ing the  orders  of  tho  pilots  if  they  had  given  them 
positive  orders  to  proceed  and  in  coming  to  an 
anchor.  This  clearly  shows  that  the  negligence  of 
the  respondents  was  of  tho  grossest  character. 
Admitting  even  that  the  pilot  of  the  Silver  Cloud 
ought  to  have  given  the  order  to  Btop  and  did  not 
do  so,  this  neglect  on  his  part  does  not  disentitle 
the  appellants  to  recover  against  the  respondents, 
because  tho  negligcuce  of  tho  appellant  did  not 
directly  and  actively  contribute  to  the  accident. 

Davies  v.  Mann,  10  M.  & W.  546; 

Tit/  v.  IFarman,  5 C.  B.  N.  8.  573. 

The  direct  cause  of  the  accident  was  the  persis- 
tency of  the  respondents  in  pursuing  their  course 
after  they  became  aware  of  the  risk,  and  by  ordi- 
nary care  could  have  avoided  tho  consequences  of 
their  neglect.  In  Shearman  and  Redfiold  on  Neg- 
ligence (§  36,  p.  40,  2nd  ed.),  it  is  said,  “ Accord- 
ing to  the  doctrine  of  the  English  decisions,  which 
we  have  adopted  in  sect.  26,  the  plaintiff  may 
recover,  notwithstanding  his  own  negligence  ex- 
posed him  to  risk  of  injury,  if  the  defendant,  after 
becoming  aware  of  the  plaintiff's  negligence,  failed 
I to  use  ordinary  care  and  to  avoid  injuring  him.” 
Tho  resrxmdents  here  failed  after  the  fog  t»mo  on 
to  use  that  ordinary  care  for  which  they  had  con- 
tracted, and  which  they  were  bound  to  exorcise  by 
stopping,  so  as  to  avoid  injury  to  the  appellants’ 
vessel. 

Sir/.  Karslake,  Q.C.  and  II.  M.  Bompas , for  the 
respondents,  were  not  called  upon. 

The  judgment  of  the  court  was  delivered  by  Sir 
B.  Pb acock. — This  is  a suit  brought  by  tho  owners 
of  tho  Silver  Cloud  against  the  St.  Lawronoo  Tow 
Boat  Company,  who  are  the  owners  of  the  Hero,  a 
steam-tug,  which  was  employed  for  the  purpose  of 
towing  the  Silver  Cloud  upon  the  River  St.  Law 
renco  from  Montreal  to  Quebec.  The  suit  was 
brought  for  negligence  in  running  the  Silver  Cloud 
aground  during  a dense  fog.  Chief  Justice  Mere- 
dith (the  Chief  Justice  of  the  Superior  Court)  tried 
the  case  originally.  He  analysed  the  evidence 
very  closely,  and  he  camo  to  the  conclusion  that 
the  owners  of  the  Silver  Cloud  were  not  entitled 
to  recover. 

It  appears  to  be  clear  that  when  no  directions 
are  given  by  the  vessel  in  tow,  the  rule  in  the 
case  of  tug  steamers  is,  that  the  tug  shall  direct 
the  course.  The  tng  is  the  moving  power,  but 
it  is  under  the  control  of  the  master  or  pilot 
on  board  tho  ship  in  tow.  The  Hero  was  towing 
two  vessels,  but  their  Lordships  arc  of  opinion  that 
that  does  not  make  any  difference  in  this  case.  If 
it  had  appeared  that  contradictory  orders  were 
given  by  the  two  vessels,  and  that  tho  orders  of 
ono  were  obeyed  in  opposition  to  those  of  the 
other,  the  case  might  have  been  different.  The 
vessels  were  proceeding  in  a dense  fog ; there  were 
no  means  of  seeing  the  banks  of  the  river,  nor  of 
knowing  where  they  were  going ; and  no  doubt 
there  was  negligence  on  the  part  both  of  those  on 
board  the  shio  and  of  those  on  board  the  Hero  in 
proceeding  in  the  way  in  which  they  did  during 
the  fog.  If  the  Silver  Cloud  had  given  orders  to 
the  Hero  to  stop,  and  tho  Hero  had  neglected  to 
obey  those  orders*  then  the  negligence  would  have 
been  solely  on  tho  part  of  the  Hero.  But  if,  on  the 
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other  hand,  those  oil  board  the  Silver  Chntl  did 
not  give  proper  orders  to  the  Hero  to  stop,  then 
it  appears  to  their  Lordships  that  they  were  con- 
senting to  proceed  in  the  fog,  and  that  they  con- 
tributed to  the  accident  which  occurred.  The  rule 
was  clearly  laid  down  by  Lord  Kings  down  in  the 
case  of  The  Julia  ( uhi  tup.).  Speaking  of  the  duties 
of  a tug  steamer,  he  says,  “ a tug  is  to  use  proper  I 
skill  and  diligence,  and  is  liable  for  any  damage 
by  her  wrongful  act.  When  the  contract  to  tow  was 
made,  the  law  would  imply  an  engagement  that 
each  vessel  would  perform  its  duty  lu  completing 
it ; that  proper  skill  and  diligence  would  be  used 
on  board  each;  that  neither  vessel,  by  neglect  or 
misconduct,  would  create  unnecessary  risk  to  the 
other,  or  increase  any  risk  which  might  be  inci- 
dental to  the  service  undertaken.  If  in  the  course 
of  the  performance  of  the  contract  any  inevitable 
accident  happened  to  the  one  without  default  on 
the  part  of  the  other,  no  cause  of  action  would 
an se.  If,  on  the  other  hand,  the  wrongful  act  of 
either  occasioned  damage  to  the  other,  such  wrong- 
ful act  would  create  a responsibility  in  the  party 
committing  it,  if  the  sufferer  had  not  by  any  mis- 
conduct or  uiihkilfulncss  on  his  part  contributed  to 
the  accident.” 

Their  Lordships  concur  in  the  opinion  ex- 
pressed by  the  majority  of  tho  Judges  in  the 
Court  of  Appeal,  that  those  on  board  the  Silver 
Cloud  did  contribute  to  the  accident.  The 
case  was  tried  by  Chief  Justice  Meredith  in  the 
superior  court,  and,  after  analysing  the  evidence, 
he  came  to  the  conclusion  that  they  did  not  give 
such  orders  to  atop  as  they  were  bound  to  do. 
Upon  appeal  to  the  Court  of  Queen's  Bench,  three 
of  the  judges  of  that  court  came  to  a similar  con- 
clusion. rfow,  their  Lordships  are  asked  to 
reverse  the  decision  of  the  superior  court,  and  the 
decision  of  the  majority  of  tlie  Court  of  Queen's 
Bench,  upon  a question  of  fact.  It  would  not  be 
right  for  their  Lordship  to  overrule  the  deci- 
sion of  those  courts  upon  such  a question  unless 
they  came  to  a clear  conclusion  that  the  judges  or 
tiiosc  courts  had  come  to  an  erroneous  decision. 
In  this  case,  so  far  from  tlieir  Lordships  coming 
to  that  conclusion,  their  opinion  iB  in  accordance 
with  that  of  the  majority  of  tho  judges  in  the 
lower  appellate  court,  and  in  accordance  with 
that  of  the  judge  who  tried  the  case  (Chief  Justice 
Meredith),  that  the  owners  of  the  Silver  Cloud  did 
contribute  to  tho  accident  by  their  negligence  in 
allowing  the  Ueio  to  proceed  in  tho  fog  without 
giving  that  vessel  proper  orders  to  stop  when  it 
was  dangerous,  ami  dangerous  to  the  knowledge  of 
those  on  board  Lhe  Silver  Cloud , to  proceed  in  the 
state  of  the  weather  in  which  they  were  going  on. 

Under  those  circumstances,  their  Lordships 
will  humbly  recommend  Her  Majesty  to  affirm  the 
judgment  of  the  Court  of  the  Queen  a Bench,  with 
costs. 

Appeal  dismissed. 

Attorney  for  the  appellants,  J.  T.  Simpson. 

Attorneys  for  the  respondents,  Bisclotff,  Bom-pas, 
and  Bischuff. 
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June  5 and  July  5,  1873. 

Fisher  and  others  v.  The  Liverpool  Marine 
Insurance  Company  (Limjtf.p). 

Marine  insurance — Policy — Slip — Neglect  to  exe- 
cute policy — Whether  action  trill  lie  for  tuylect — 
Admissibility  in  evidence  of  slip — 30  31  Viet. 

c.  23,  ss.  7, 

E.  and  Co.  t cere  agents  of  the  defendants  (a  Liver- 
pool  Insurance  Company)  in  London,  to  accept 
risks  and  receive  premiums.  PI*  tint  iff*  ins  fractal 
P.  and  Co.,  insurance  brokers  in  London,  to 
insure  some  steel  rails  on  board  a ship  for  them  ; 
anti  on  the  UW*  Nov.  1871,  P.  and  Co.  prep  tired 
a slip,  which  was  initialled  by  one  of  the  jirm  of 
E.  and  Co.  for  lCHK)i.  A copy  slip  teas  scut  to 
E.  and  Co.,  and  by  them  forwarded  the  same 
night  to  the  defendants  in  Liverpool,  but  the 
defendants  dill  not  send  up  a stamped  policy. 
The  amount  of  the.  premium  and  2s.  for  policy 
duty  were  paid  by  P.  and  Co.  to  E.  and  Co.  The 
vessel,  with  the  steel  rails  on  board,  having  been 
lost,  the  plaintiffs  brought  an  action  against  the 
defendants  to  recover  damages  for  the  loss: 

H'bl  (per  Quain  and  Archibald,  JJ.,  dissent  lent  e 
Blackburn,  J.),  that  the  plaintiffs  could  not  in 
any  form  of  fiction  recover  in/aiust  the  iLjeiulants, 
ax  30  31  Viet.  c.  23,  as.  7 and  0,  prevented  thn 

plaintiffs  from  makiny  available  a amir  act  for 
marine  insurance  not  expressed  in  a stamped 
policy. 

Per  Blackburn,  J.,  dissentiente,  that  the  sending  to 
the  defendants  of  the  copy  slip  was  a request  to 
them  to  obtain  a stain jt  ami  complete  the  policy, 
and  on  their  acceptance  of  that  ret  post  they  entered 
into  a new  contract  apart  from  tlw  initialling  of 
the  slip,  and  that  the  plaintiffs  could  recover 
against  the  defendants  for  not  using  due  skill- 
and  diligence  in  framing  a stamped  policy 
in  conformity  with  the  request  slip,  and  bring- 
ing the  transaction  to  a conclusion  within  a 
reasonable  time , either  by  executing  or  repudiat- 
ing that  policy  ; and  that  the  slip  teas  admissible 
in  evidence,  not  for  the  purpose  of  enforcing  it  as 
a contract  of  insurance,  but  fur  the  collateral  pur- 
pose  of  showing  that  the  defendants  had  not  toted 
diligence  in  bringing  the  matter  to  a conclusion 
within  a reasonable  time. 

Declaration,  for  that  the  defendants,  by  warrant- 
ing to  the  plaintiffs  that  one  Fames  was  duly 
authorised  as  their  agent  ami  on  their  behalf  to 
i accept  certain  risks  and  receive  on  their  behalf 
[ certain  premiums  for  insurance  upon  risks  repre- 
* seined  by  the  said  Fames  to  have  been  accepted 
by  the  defendants,  and  in  respect  of  policies  of 
| insurance  drawn  up  and  executed  by  the  defen- 
dants, to  cover  such  risks,  induced  and  caused  tho 
plaintiffs  to  pay  cei  tain  premiums  for  the  said 
insurance,  ana  certain  other  moneys  for  the  costs 
and  expenses  of  the  said  policy  of  insurance  by 
the  said  Fames,  for  and  in  respect  of  a risk  ac- 
cepted by  him  for  and  in  the  name  of  the  defen- 
dants, upon  a ship  of  the  plaintiffs  called  the 
Lizzie,  and  for  the  said  policy  of  insurance  repre- 
sented by  the  said  Fames  to  have  been  prepared 
and  granted  by  the  defendants  to  the  plaintiffs, 
and  retained  as  usual  in  the  hands  of  tlie  defen- 
dants, and  also  thereby  induced  and  caused  the 
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plaintiffs  not  to  cover  tlie  said  ship  by  other  in- 
surances, and  to  rely  upon  the  said  policy  said  to 
have  been  granted  by  the  defendants:  and  the 
plaintiffs  say  that  nil  conditions  precedent  were 
fulfilled,  and  all  times  elapsed,  and  all  matters  and 
things  were  done  and  happened  necessary  to 
entitle  the  plaintiffs  to  have  the  said  warranty 
fulfilled  and  performed,  and  to  sue  the  defendants 
for  the  breach  of  the  said  warranty  hereinafter 
complained  of;  yet  the  plaintiffs  say  that  the 
defendants  were  guilty  of  a breach  of  the  said 
warranty  in  this  respect,  that  the  said  Fames  had 
not  authority,  as  their  agent,  to  accept  the  said 
risks  and  receive  the  said  premiums  for  insurances 
as  warranted  as  aforesaid,  whereby  the  plaintiffs 
sustained  great  loss  and  damage,  as  in  the  second 
count  hereinafter  set  forth ; and  the  plaintiffs  also 
sue  the  defendants  for  that  the  defendants,  by 
falsely  and  fraudulently  misrepresenting  to  the 
plaintiffs  that  one  Eatnes  was  then  duly  authorised 
to  act  as  their  agent  in  accenting  premiums  for 
insurance,  and  also  that  tne  defendants  had 
grunted  nnd  accepted  a policy  of  assurance  in 
favour  of  the  plaintiffs,  covering  a certain  ship 
of  the  plaintiffs  called  the  Zrittfr,  induced  the 
plaintiffs  to  pay  to  the  said  Fames  a large  sum  of 
money  for  and  as  a premium  for  such  assurance, 
nnd  for  the  price  of  a stump  for  the  said  policy, 
and  also  to  abstain  from  effecting  insurances  with 
other  underwriters,  whereas,  in  truth  nnd  in  fact, 
no  such  policy  was  granted  or  executed  by  the 
defendants,  nor  was  the  said  Fames  authorised  to 
receive  premiums  for  the  defendants,  all  which 
premises  the  defendants  well  knew  at  the  time  of 
the  making  the  said  false  represent  itions,  whereby 
the  plaintiffs  sustained  loss  and  damage  by  paying 
the  said  sum  of  money  to  the  said  Fames  without 
having  the  benefit  of  an  insurance,  and  by  abstain- 
ing from  covering  the  said  ship  by  other  insur- 
ances, and  by  the  said  ship  being  lost  by  perils  of 
sea,  against  which  the  plaintiffs  then  supposed 
they  were  insured,  and  the  plaintiffs  were  other- 
wise greatly  damnified ; and  the  plaintiffs  also 
sue  the  defendants  for  money  {payable  by  the 
defendants  to  the  plaintiffs  for  money  had  and 
received  by  the  defendants  to  the  plaintiffs’  use. 

Pleas  (1)  to  the  first  count,  that  the  defendants 
did  not  warrant  as  therein  alleged ; (2)  that  they 
are  not  guilty  of  such  breach  of  warranty  as  therein 
alleged  ; (3)  that  they  did  not  induce  or  cause  the 
plaintiffs  to  act  as  therein  alleged : (4)  to  the 
second  count,  not  guilty ; (5)  as  to  the  residue  of 
the  declaration,  never  indebted. 

On  these  pleas  issue  was  joined. 

The  case  came  on  to  be  tried  before  Brett,  J..  at 
the  Liverpool  Summer  Assizes  1872,  when  the 
learned  juages  held  that  there  was  no  evidence  to 
go  to  the  jury  of  broach  of  warranty  or  of  misre- 
presentation, but  gave  leave  to  amend  the  declara- 
tion so  as  to  cover  the  facts,  and  thereupon  a 
verdict  was  found  for  the  plaintiff  for  1000/.,  leave 
being  given  to  the  defendant  to  move  to  enter  a 
verdict  for  them  if  there  was  no  evidence  upon  an 
amended  declaration  which  should  have  been  left 
to  the  jury,  or  if  the  learned  judge  ought  not  to 
have  amended.  All  the  material  facts  of  the  case 
are  stated  in  the  judgment  of  Blackburn,  J.  (port.) 

The  case  had  been  argued  once  liefore  Black- 
burn and  Quain,  JJ.,  when  those  learned  judges 
differed  in  opinion,  and  the  rule  was  ordered  to 
be  argued  a second  time,  when  there  should  be  n 
third  judge  present. 


Bmjamin , Q.C.  and  Macafce  showed  causo 
against  the  rule. — The  question  is,  whether  an 
action  in  any  form  will  lie  against  the  defendants 
under  the  circumstances  of  the  case,  and  it  is 
submitted  that  an  action  will  lie.  The  plaintiffs 
being  interested  in  a certain  vessel,  desired  to 
insure  it,  and  employed  the  defendants  as  their 
agents  to  effect  the  insurance.  By  accepting  that 
office  the  defendants  undertook,  on  receipt  of  the 

Kremitim,  to  issue  a policy ; and  this  they  wero 
ouud  to  do  by  law  ; and  if  by  their  neglect  to  do 
so  they  have  occasioned  loss  to  the  plaintiffs,  they 
are  liable  for  it.  The  plaintiffs  sue  not  in  con- 
tract but  in  tort  for  a breach  of  duty.  [Black- 
burn,  J. — Surely  you  are  in  effect  suing  upon  a 
contract.  Quadt,  J. — It  was  a contract  with  the 
defendants  that  they,  on  receipt  of  the  premium, 
should  issue  a policy.]  There  is  a clear  distinc- 
tion between  the  two  classes  of  cases,  an  action 
in  tort  often  lying  where  an  action  in  contract 
would  not  lio  : See  Langridne  v.  Ijevy  (2  M.  <t  VV. 
519),  where  an  action  was  held  to  lie  for  falsely 
and  fraudulently  warranting  a gun  to  have  been 
made  by  a particular  maker,  And  to  be  a good, 
silfe,  and  secure  gun,  and  selling  it  as  such  to  the 
plaintiff's  father,  for  the  use  of  himself  and  his 
sons,  one  of  whom  (the  plaintiff),  confiding  in  the 
warranty,  used  the  gun,  which  burst  and  injured 
him.  The  defendants  rely  on  the  provisions  of 
30  & 31  Viet.  c.  23.  Sect.  7 of  that  Act  provides 
that  “ no  contract  or  agreement  for  sea  insurance 
(other  than  such  insurance  as  is  referred  to  in  the 
55th  section  of  the  Merchant  Shipping  Act  Amend- 
ment Act  1802)  shall  be  valid  unless  the  same  is 
expressed  in  a policy;  and  every  policy  shnll 
specify  the  particular  risk  or  adventure,  the  names 
of  the  subscribers  or  underwriters,  and  the  sums 
insured ; and  in  case  any  of  the  above-mentioned 
particulars  shall  be  omitted  iu  any  policy,  such 
policy  shall  be  null  nnd  void  to  all  intents  and 
purposes.”  Sect.  8 contains  similar  nullifying 
wordH  as  to  policies  for  periods  exceeding  twelve 
months.  It  provides  that  “ no  policy  shall  be 
made  for  any  time  not  exceeding  twelve  months, 
and  every  policy  which  shall  be  made  for  any  time 
exceeding  twelve  months  shall  be  null  and  void  to 
all  intents  and  purposes.”  But  no  such  strong 
wordB  are  used  when  the  statute  conies  to  deal 
with  the  question  of  stamping.  Sect.  9 provides 
that  “ no  policy  shall  be  pleaded  or  given  in  evi- 
dence in  any  court,  or  admitted  in  any  court  to  be 
good  or  available  in  law  or  in  equity,  unless  duly 
stamped.”  [Blackburn,  J. — The  question  really 
is,  whether  you  can  recover  on  a slip  to  the  same 
extent  as  you  can  on  a stamped  policy  ?]  The  policy 
must  be  stamped  in  order  to  be  given  in  evidence ; 
but  the  vnrious  steps  taken  by  the  parties  in 
anticipation  of  this  valid  contract  are  perfectly 
legal.  They  may  come  to  an  understanding  as  to 
the  form  which  the  agreement  is  to  take.  If  the 
plaintiffs  had  not  paid  to  the  defendants  the 
amount  of  stamp  duty,  it  is  ndmitttd  that  it  would 
be  contrary  to  the  policy  of  the  Stamp  Act  that 
they  should  lie  allowed  to  recover  in  this  action; 
but  the  plaintiffs  having  paid  the  amount  of  stamp 
duty,  have  done  all  they  can  to  meet  the  require- 
ments of  the  Stamp  Act;  and  there  is  nothing  to 
prevent  the  plaintiffs  from  making  the  defendants 
liable  for  a breach  of  duty  in  not,  after  receiving 
j the  amount  of  the  stamp  duty,  obtaining  the 
I requisite  stamp  and  issuing  the  policy.  There 
i has  been  no  evasion  or  attempt  at  evasion  of  tlie 
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Stamp  Act  on  the  part  of  the  plaintiffs.  It  is 
acknowledged  that  there  can  be  no  valid  policy 
unless  it  is  stamped,  but  the  statute  does  not  say 
that  the  slip  may  not  be  used  to  prove  other 
things.  E.  g.,  it  may  be  used  for  the  purpose  of 
convicting  offenders  against  the  Btatute;  sect.  Id 
providing  that  “if  any  person  shall  become  an 
assurer  upon  any  sea  insurance,  or  shall  subscribe 
or  underwrite,  or  otherwise  sign  or  make,  or  enter 
into  any  contract,  agreement,  or  memorandum,  for 
or  of  any  sea  insurance,  or  shall  receive  or  con* 
tract  for  any  premium  or  consideration  for  any  sea 
insurance,  or  shall  receive,  or  charge,  or  take 
credit  in  account  for  any  such  premium  or  consi- 
deration as  aforesaid,  or  shall  wilfully  or  know- 
ingly take  upon  himself  any  risk,  or  render 
himself  liable  to  pay,  or  shall  pay  or  allow,  or  agree 
to  pay  or  allow,  in  account  or  otherwise,  any  sum 
of  money,  upon  any  loss,  peril,  or  contingency 
relative  to  any  sea  insurance,  unless  such  insurance 
shall  be  written  on  vellum,  parchment,  or  paper 
duly  Btamped ; or  if  any  person  shall  be  concerned 
in  any  fraudulent  contrivance  or  device,  or  shall 
be  guilty  of  any  wilful  act,  neglect,  or  omission, 
with  intent  to  ovade  the  duties  payable  on  policies 
under  this  Act,  or  whereby  the  duties  may  be 
evaded,  every  person  so  evading  shall  for  every 
such  offence  forfeit  the  sum  of  1001.”  This  section 
clearly  shows  that  there  are  collateral  purposes  for 
which  an  unstamped  policy  is  admissible  in  evi- 
dence. Now  the  plaintiffs  do  not  use  it  in  the 
present  case  to  show  that  there  has  been  a contract 
of  insurance,  but  to  show  that  through  the  default 
of  the  defendants  the  plaintiffs  have  been  prevented 
from  obtaining  a contract  of  insurance.  The  claim 
is  for  unliquidated  damages  to  recover  the  amount 
of  the  loss  sustained  owing  to  the  defendants* 
neglect  of  duty.  If  the  plaintiffs  aro  held  not 
entitled  to  recover,  it  will  follow  that  the  party 
who  has  provided  the  money  for  the  stamp  duty 
will  have  to  suffer,  and  not  the  party  who  received 
it.  In  Ion  idea  v.  The  Pacific  fire  and  Marine 
Insurance  Company  (ante,  vol.  1,  p.  141 ; L.  Rep. 
6 Q.  B.  674;  and  on  appeal,  ante,  vol.  1,  p.  330; 
L.  Rep.  7 Q.  B.  517)  it  was  hold  that  notwith- 
standing sect.  7 of  30  & 31  Yict.  c.  23,  a slip 
may  be  given  in  evidence,  though  not  valid  as  a 
contract,  as  evidence  of  the  intention  of  the 
jiarties.  Blackburn,  J.,  in  the  court  below,  said  : 
“ As  the  slip  is  clearly  a contract  for  marine  in- 
surance, and  is  equally  clearly  not  a policy,  it  is 
by  virtue  of  these  enactments  not  valid,  that  is, 
not  enforceable  at  law  or  in  equity ; but  it  may 
be  given  iu  evidence  wherever  it  is,  though  not 
valid,  material ; ami  iu  the  present  case  it  is  ma- 
terial.” And  in  the  Court  of  Exchequer  Chamber, 
Kelly,  C.B.  said  : “ The  second  nuestion  is,  whether 
this  slip  was  admissible  in  evidence  at  all,  and  if 
it  were,  whether  it  was  admissible  in  evidence  for 
the  purpose  for  which  alone  it  was  used  on  the 
trial  of  this  cause.  Now,  it  is  quite  true  that 
under  the  statute  in  question  (30  Viet.  c.  23,  ss. 
7,  9),  the  document  called  a slip,  although  it  is 
binding  in  point  of  honour  between  parties  cir- 
cumstanced as  these  parties  were,  is  made 
void  us  a contract,  and  os  such  inadmissible 
in  cvidcnco.  It  is  not  like  an  agreement  for  a 
lease,  upon  which  an  action  can  lx;  brought  for  the 
non-acceptance  of  the  lease,  or  the  refusal  to  grant 
a lease  ; but  as  a contract  for  a policy  of  assurance 
to  be  afterwards  made,  is  a mere  nullity.  It  does 
not,  however,  follow  that  it  is  not  admissible  in 


evidence  for  a great  variety  of  purposes.  Ill  this 
case  it  is  unnecessary  to  do  more  than  consider 
whether  it  is  admissible  iu  evidence  for  the  pur- 
pose of  showing  what  the  two  parties  intended  at 
the  time  they  entered  into  this  transaction ; in 
other  words,  whether  they  intendod  it  to  be  a policy 
pursuant  to  a previous  contract,  although  that 
contract  was  not  binding,  or  whether  the  policy 
was  a new,  separate,  and  substantive  contract,  to 
be  construed  without  reference  to  the  previous 
acts  of  the  parties  . . . If  it  had  been  applied 

to  a purposo  forbidden  by  the  Act  of  Parliament,  I 
should  not  have  hesitated  to  say  that  it  ought  not 
to  be  considered  as  admitted,  or  if  admitted  ap- 
plied to  any  such  purpose.  But  for  many  pur- 
poses it  may  legitimately  bo  used,  as  in  caaea 
whore  a fraud  is  suggested,  or  where  there  iB  a 
plea,  as  here,  of  misrepresentation,  the  slip  may 
no  evidence  of  the  fraud  or  of  the  misrepresenta- 
tion charged.  Suppose  a Blip,  with  a view  to  an 
insurance  from  a f>ort  in  South  America,  which 
had  been  under  blockade  a little  while  before  tho 
date  of  the  policy,  and  the  slip,  at  the  instance  of 
the  plaintiff,  described  the  port  as  an  open  port, 
and  the  question  hiul  arisen  whether  the  policy 
had  been  procured  by  misrepresentation,  or 
whether  there  was  a concealment  of  the  material 
fact  that  the  [tort  had  been  under  blockade  ; no  one 
can  doubt  that  upon  the  collateral  question  of 
misrepresentation,  the  slip  would  be  admissible  in 
evidence  to  provo  what  tho  plaintiff  had  repre- 
sented. It  is  quite  enough,  therefore,  to  say  that 
here  it  was  not  given  in  evidence  to  prove  a bind- 
ing contract  between  the  parties,  or  to  contradict 
or  to  explain,  or  in  any  way  affect  the  construction 
of  the  policy  in  question;  but  it  was  given  in 
evidence  only  to  show  what  their  intention  was  in 
preparing  the  policy.  For  that  purpose  I am 
clearly  of  opinion  that  it  was  admissible  in  evi- 
dence.” The  point  for  which  the  slip  is  sought  to 
bo  used  iu  the  present  case  is  clearly  a collateral 
one,  and  tho  authority  of  the  case  cited  shows  that 
for  such  a purpose  it  is  admissible  in  evidence. 
Dutton  v.  Potcles  (2  B.  & S.  174)  wus  also  referred 
to. 

It.  G.  Williams  and  James  P.  AepinaU  ( Aspinall , 
Q.C.  with  them)  in  support  of  the  rule. — A slip 
is  a contract  for  sea  insurance ; it  is  a contract 
to  execute  an  instrument  by  which  the  vessel 
named  shall  be  duly  insured ; and  that  is  tho 
only  contract  in  tho  case.  There  is  no  such 
thing  as  a contract  merely  to  make  and  deliver  a 
policy.  The  contract  for  a sea  insurance  arises 
immediately  on  the  initialling  of  tho  slip.  Apart 
from  the  Stamp  Acts,  tho  slip  would  bo  a good 
contract  of  sea  insurance ; but  the  statute  has 
provided  that  “ no  policy  shall  lx;  pleaded  or  given 
in  evidence  in  any  court,  or  admitted  in  any  court 
to  bo  good  or  available  in  law  or  in  equity,  unless 
duly  stamped.”  The  cases  of  Cory  v.  Patton  (ante, 
vol.  1,  p.  225 ; L.  Rep.  7 Q.  B.  304),  and  lonides  v. 
The  Pacific  Fire  and  Manne  Insurance  Company 
(ubieup.),  could  never  have  arisen  if  a slip  could  in 
any  way  be  made  enforceable  in  an  action.  In  the 
last  cited  case,  the  court  distinctly  say  that  “ it  is 
void  as  a contract,  and  as  such  inadmissible  in  evi- 
dence ;”  “ ns  a contract  for  a policy  of  assurance 
to  be  afterwards  made,  it  is  a mere  nullity.”  Now 
it  is  only  as  a contract  for  a policy  of  assurance 
afterwards  to  be  mode  that  the  slip  can  in  any  way 
lie  made  available  in  the  present  action,  and  as 
such  it  is  “a  mere  nullity.’  A contract  to  execute 
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a policy  of  insurance  is  indisputably  a contract  for 
sea  insurance,  and  therefore  comes  expressly  within 
the  application  of  the  Stamp  Act.  What  is  a Rea 
insurance  and  what  is  a policy  are  defined  by  the 
4th  section,  which  provides  that  “ the  expression 
‘ sea  insurance ' means  any  insurance  (including  re- 
insurance) madeupon  any  shipor  vessel,  or  upon  the 
machinery,  tackle,  or  furniture,  of  any  shipor  vessel, 
or  upon  auy  goods,  merchandise,  or  property  of  any 
description  whatever,  on  board  of  any  ship  or 
vessel,  or  upon  the  freight  of  or  any  other  interest 
which  may  bo  lawfully  insured  in  or  relating  to  any 
ship  or  vessel ; and  the  word  4 policy  ’ means  any 
instrument  whereby  a contract  or  agreement  for 
any  sea  insurance  is  made  or  entered  into.”  In 
Xmot  v.  Wickham  (L.  Rep.  2 Eng.  & Ir.  Ap.  314 ; 
2 Mar.  Law  Cas.  0.  8.  537),  Willcs,  J.  says : 
“ Tho  statutes  requiring  contracts  of  marine 
insurance  to  be  m writing  and  stamped  (35 
Geo.  3,  c.  63,  s.  11 ; 54  Geo.  3,  c.  141,  ss.  3,  4,  5) 
annuls  contracts  not  so  framed ; consequently  a 
marine  policy  or  contract  for  a marine  policy,  to 
bo  valid,  must  be  in  writing,  which  by  tho  consent 
of  both  parties,  shall  represent  the  contract 
between  them.''  But  for  the  decided  cases,  it  might 
have  been  supposed  that,  upon  the  slip  being  com- 
pleted, there  was  a contract  upon  tho  part  of  tho 
assurers  to  prepare  and  hand  over  a policy  accord- 
ing to  the  slip  ; and  that  although,  because  of  the 
statutes,  no  action  could  be  maintained  as  upon  a 
policy  of  insurance,  yet  an  action  might  he  main- 
tained for  not  preparing  a policy.  And  causes 
have  been  tried  witnout  objection  upon  the  notion 
that  the  insurance  is  complete  from  tho  date  of 
the  slip.  But  the  law,  as  settled  by  tho  decisions 
upon  the  construction  of  tho  statutes  referred  to, 
is  that  as  there  can  be  no  valid  insurance  or  con- 
tract for  an  insurance,  unless  by  writing  with  tho 
statutory  requisites,  the  slip  by  itself  lias  no  bind- 
ing force.  Thus,- it  has  been  held  that,  notwith- 
standing the  slip,  tho  proposed  assured,  upon  the 
one  hand,  can  insist  upon  being  assured,  and  can 
retract  his  order  and  refuse  to  accept  tho  policy : 

( Warwick  v.  Slade,  3 Camp.  1279),  where  tue  em- 
ployer retracted  the  broker’s  authority  after  the 
slip  was  signed,  though  beforo  the  policy  was  com- 
pleted ; and,  on  the  other  hand,  that  tho  slip  im- 
poses no  liability  upon  the  proposed  insurer,  and 
there  is  no  remedy  against  him  until  the  policy 
is  complete:  ( Parry  v.  The  Great  Ship  Com- 
]>any,  (4  B.  & S.  556 ; 1 Mar.  Law  Cas.  0.  S. 
397.)  To  give  effect  to  a slip,  as  sought  to  be 
done  in  the  present  action,  would  bo  to  give 
it  tho  some  effect  os  a policy,  and  thus  to  frustrate 
the  clear  intention  of  the  Stamp  Acts.  It  is  sub- 
mitted that  the  absence  of  a duly-stamped  policy 
is  a fatal  obstacle  to  the  plaintiffs'  recovering  in 
any  form  of  action  againBt  the  defendants. 

Cur.  adv.  vult. 

July  5. — The  Court  being  divided  in  opinion, 
the  following  judgments  wore  now  delivered: 

Blackburn,  J. — In  this  case,  ou  the  trial  beforo 
my  brother  Brett  at  Liverpool,  the  plaintiffs  had  a 
verdict  for  lOOOf.,  subject  to  leave  to  move  to  enter 
a verdict  for  the  defendants  rost-rved  by  tho  learned 
judge,  in  the  following  terms,  “ if  there  was  no 
evidence  upon  an  amended  declaration  or  if  I 
ought  not  to  have  amended.”  The  Common  Law 
Procedure  Act  1852,  sect.  222,  gives  the  judge  at 
Nisi  Prius  power  to  make  all  amendments  on  such 
terms  as  he  thinks  fit ; and  requires  that  all  such 
amendments  as  may  be  necessary  for  the  purpose 


| of  determining  in  tho  existing  suit  tbe  real  ques- 
tion in  controversy  between  tho  parties,  shall  be 
made.  No  suggestion  was  made,  either  at  the 
trial  or  on  the  argument,  that  there  were  any 
terraB  which  it  was  proper  to  impose.  That  being 
so,  wc  must  construe  this  reservation  as  meaning 
that  if  there  is  any  form  of  declaration  under 
which  the  evidence  at  the  trial  would  prove  the 
plaintiff  s right  to  recover,  the  verdict  is  to  stand. 

Mr.  Aspinall  obtained  a rule  on  four  grounds, 
thus  stated  in  the  rule : First,  that  there  waB  no 
evidence  to  go  to  tho  jury ; secondly,  that  no 
action  will  lie  on  tho  slip  alone  without  a policy ; 
thirdly,  that  no  interest  was  shown  in  the  plain- 
tiffs ; fourthly,  that  the  learned  judge  should  not 
have  allowed  the  declaration  to  be  amended. 
Against  this  cause  was  shown  in  the  first  in- 
stance beforo  my  brother  Quain  and  myself,  when 
wo  were  agreed  that  there  was  no  foundation  for 
the  objection  that  no  interest  was  shown  in  the 
plaintifFs,  and  that  was  disposed  of  on  the  argu- 
ment, and  we  need  not  further  notice  it.  On  tho 
other  points  we  felt  so  much  difficulty  that  we 
directed  a second  argameut  when  ray  brother 
Archibald  could  be  present,  and  after  that  argu- 
ment the  court  took  time  to  consider. 

To  make  the  case  intelligible  it  is  necessary  to 
state  the  material  part  of  the  evidence.  From  the 
judge's  notes  it  appears  that  tho  defendants,  a Liver- 
pool insurance  company  (limited),  employed  the 
firm  of  Eames  and  Co.  as  their  agents  in  London,  to 
accept  risks  and  receive  premiums  in  London. 
One  of  that  firm  was  called  as  a witness  and  gave 
evidence  that  the  coarse  of  business  was  that  he 
accepted  risks  for  tho  defendants  by  himself  ini- 
tialling the  slips.  That  when  he  had  initialled  the 
slip  a copy  of  the  Blip  (as  he  called  it)  was  sent  to 
him.  This  appears  to  have  been  the  practice 
described  in  the  7th  paragraph  of  the  case  stated 
in  Xenos  v.  Wickham  (14  C.  B.,  N.  S.,  4:18).  In 
that  case  I expressed  (at  p.  454)  an  opinion  to 
which  I still  adhere,  that  what  is  here  called  the 
copy  of  tho  Blip  is  not,  like  tho  first  slip,  in  legal 
effect,  a memorandum  of  tho  terms  on  which  tho 
parties  agree  to  insure,  but  a request  unto  or 
mandate  to  the  company  to  mako  out  and  execute 
a policy  according  to  the  practice.  Tho  witness 
proceeded  to  explain  that  the  course  of  business 
was  that  the  witness  always  forwarded  the  copies 
of  tho  slips  or  request  notes  to  the  defendants  at 
Liverpool  on  tho  same  night  that  they  were  re- 
ceived by  him  in  London.  A circular,  approved 
by  the  defendants,  informing  the  public  that  Eames 
and  Co.  were  their  London  agents,  was  put  in. 
The  plaintiffs  had  instructed  John  Patten,  jun. 
and  Co.,  insurance  brokers  in  London,  to  issue  for 
them  steel  rails,  and  on  tho  16th  Nov.  1871 
Patten  and  Co.  prepared  a slip  which  was  put  iu 
evidence  at  the  trial,  and  which  has  been  produced 
before  us.  It  was  headed  in  print,  “ Cash  acc., 
John  Patten,  jnn.  and  Co.”  and  was  duted  16th 
Nov.  1861.  Then  iu  writing  followed  : 


Barrow. 
Steel  rails, 
f.  g.  a. 
f.  o.  4 a. 


Lxxtxj. 


New  York. 


6U0j 


60/  o/o. 


Below  followed  several  sums  initialled  by  different 
parties.  Those  sums  in  all  amounted  to  42001. 
Amongst  them  was  *•  1000Z.,  T.  R.  E.”  It  was 
proved  by  tho  evidence  of  Mr.  Eatncs  that  these 
were  his  initials.  No  evidence  was  given  os  to 
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the  effect  of  this;  but  there  is  no  doubt  that  in 
mercantile  understanding  this  amounted  to  an 
agreement  between  the  brokers,  Patten  and  Co., 
and  Kamos  (acting  for  the  defendants)  to  insure 
on  the  ship  Lizzy,  on  a voyage  from  Barrow  to 
New  York  KMX)/.,  part  of  (5880/.  on  steel  rails, 
froo  of  particular  average,  and  of  general  average, 
and  of  capture  and  seizure  at  60#.  per  cent.,  and 
that  the  premiums  were  to  go  into  the  cash 
account.  1 will  consider  the  effect  of  the  revenue 
laws  on  this  afterwards.  The  copy  slip  or  re- 
quest note  was  made  out  by  Patten  and  Co.,  and 
seut  to  Karnes  and  Co.  who,  on  the  same  night, 
sent  it  on  to  the  defendants  at  Liverpool.  It 
was  not  stated  by  uny  witnesses  when  this  was 
done.  In  regular  course  it  ought  to  have  been 
done  directly  after  the  Blip  was  initialled,  and  the 
stamped  policy  ought  then  to  have  been  sent  up 
by  the  defendants  to  Karnes  and  Co.  duly  execu- 
ted by  thorn  soon  after.  Had  this  been  done  in 
November  the  amount  of  the  premium  in  this 
case  U0/.  less  10  o/o  on  that  amount  for  discount, 
or  in  this  case  27/.  making  the  net  sum  *25/.  Lis., 
would  have  been  payable  on  the  8th  Dec.  by  the 
broker  to  the  defendants.  And  as  the  defendants 
would  have  advanced  for  the  broker  the  amount 
of  the  stamp,  that  would  have  been  duo  at  once, 
though  for  conveuience  sake  the  actual  payment 
would  in  practice,  no  doubt,  be  made  at  the  same 
time  when  the  larger  sum  for  the  premiums  was 
paid.  The  defendants,  for  some  reason  not  ex- 
plained but  probably  connected  with  their  being 
in  liquidation,  neglected  to  send  up  the  stamped 
policy.  Patten  and  Co.'s  clerk  proved  that  he 
several  times  called  for  it  at  Eames  >nd  Co.,  and 
was  told  that  it  had  not  come  up,  and  hat  Kamos 
and  Co.  would  write  to  the  defendant  sharply 
about  it.  At  last,  on  the  29th  Jan.  1872,  the 
defendants’  liquidators  wrote  a letter  to  Karnes 
and  Co  inquiring  whether  this  slip  was  to  go 
forward.  Eames  immediately  communicated 
with  Patten  and  Co.,  and  in  consequence  of  their 
directions  the  slip  was  put  forwnrd,  and  Karnes 
and  Co.  forwarded  to  Patten  and  Co.  an  account 
of  which  the  following  is  a copy  : 

The  Liverpool  Marine  Insnr&noe  Co.  (Limited). 

London  agenoy, 

Eames  & Co., 

St.  Michael’*  House, 

Comb  ill,  E.C. 

To  premiums  for  the  month  of) 

Jany.  1872,  less  brokerage  and  £.£25  13  0 
10  per  oent.  diaoonnt  for  cash  . ) 

Policy  duty 0 2 6 

£25  15  6 

Note.— The  discount  will  be  forfeited  in  default  of 
prompt  payment  on  the  8th  Feb. 

This  account,  it  will  be  observed,  is  made  out 
exactly  as  if  tborc  had  been  a fresh  slip  ini- 
tialled in  January,  and  the  stamp  had  been  duly 
procured  by  the  defendants.  For  some  reason, 
not  explained,  actual  payment  was  not  made  by 
Patten  and  Co.  till  the  13th  March,  on  which  day 
they  paid  the  amount  to  Eames  and  Co.  by  a 
cheque  payable  to  defendant's  order.  Eames  and 
Co.,  by  virtue  of  an  authority  which  they  had 
from  the  defendants,  indorsed  that  cheque  and 
received  the  money.  These  facts  are  very  strong 
evidence  that  as  between  Karnes  and  Patten  it 
was  understood  that  the  company  had  undertaken 
the  duty  of  preparing  the  poliey.  The  defendants 
never  did  prepare  or  execute  any  .st»in[>ed  policy. 
The  List y was  totally  lost,  and  then  the  defen- 


dants refused  to  execute  any  policy  or  to  pay 
the  insurance. 

The  main  contention  of  the  defendants  was 
that  the  plaintiffs  could  not  recover  unless  the 
court,  in  a direct  contravention  of  the  30  Viet, 
c.  ‘23,  sects.  7 & 9,  permitted  the  plaintiff  to 
make  available  a contract  for  marine  insurance 
not  expressed  in  a stamped  policy:  and  on  the 
pleadings  as  they  stood  at  the  trial  this  was  the 
case.  But  the  learned  judge  was  of  opinion,  and 
we  thmk  quite  correctly,  that  if  by  any  amend- 
ment the  pleadings  could  be  made  such  as  to 
enable  the  plaintiffs  to  recover  for  the  breach  of 
the  defendants'  duty,  without  contravening  the 
statute,  that  amendment  should  be  made.  He 
asked  the  jury  three  questions : First,  did  the 
defendants  authorise  Karnes  to  issue  slips,  and 
accent  risks,  and  rcoeivo  premiums ; secondly,  did 
the  defendants,  by  approving  the  circular  and  the 
authority  which  they  gave  to  Karnes  to  issue 
slips  and  accept  premiums,  give  the  plaintiffs  rea- 
sonable ground  to  believe,  and  did  the  plaintiffs 
believe,  that  if  they  paid  the  premium  and  stamp 
on  a slip  initialled  by  Karnes  they,  the  defendants, 
would  issue  a poliey  in  accordance  with  the  slip  P 
thirdly,  were  the  plaintiff's  prevented  by  the  con- 
duct of  the  defendants  from  insuring  elsewhere  ? 
The  jury  found  for  the  plaintiffs,  and  the  verdict 
was  entered  for  1000/.,  subject  to  the  leave  al- 
ready mentioned. 

1 have  come  to  the  conclusion  that  the  plain- 
tiffs may  in  this  case  recover  without  infringing 
the  existing  revenue  laws.  In  Marsd*m  v.  Jirid 
(3  East,  57*2)  the  Court  of  King’s  Bench  de- 
cided that  the  then  Stamp  Acts  forbade  them 
to  look  at  the  slip  for  any  purpose.  In  that 
case  the  defence  was  that  a material  representa- 
tion was  made  to  the  first  underwriter  to  induce 
him  to  subscribe,  which  representation  the  de- 
fendants contended  was  to  be  taken  to  have  l>een 
made  to  all  the  rest  of  the  underwriters  who 
acted  on  the  credit  of  that  first  undrrwriter 
without  the  necessity  of  relating  it  to  each.  It 
is  obvious  the  underwriter  who  was  the  first  in 
this  sense,  was  the  fii£t  underwriter  who  agreed 
to  subscril>e,  and  first  initialled  the  slip,  not  the 
one  who  first  signed  the  policy ; but  the  court 
thought  themselves  bound  to  liold  the  contrary. 
A subsequent  statute  (54  Geo.  3,  c.  144)  provided 
For  the  stamping  of  slips,  but  I believe  tnat  slips 
never  were  in  prnctico  stamped,  though  that  Act 
remained  on  the  statute  book  till  the  30  & 31 
Viet.  c.  23.  The  whole  of  the  Stamp  Acts  were, 
as  far  as  related  to  marine  insurance,  repealed  by 
30  & 31  Viet.  c.  23,  and  therefore  we  need  not 
inquire  whether  the  monstrous  injustice  done  in 
Marsdni  v.  lleid  was  really  forced  upon  the 
King’s  Bench  by  the  then  Stamp  Acts.  It  has 
been  determined  on  the  construction  of  the  now 
existing  Act,  that  though  the  slip  being  a con- 
tract for  insurance,  not  expressed  in  a stamped 
policy  is  void  as  a contract;  and  ns  such,  not 
admissible  for  other  purposes:  {Ion  id  in  v.  Pacific 
Marine  Comjyany,  ante,  vol.  1,  p.  330;  L.  Hep. 
7 Q.  B.  525,  in  the  Exchequer  Chamber ; Comj  v. 
Patton,  L.  Hep.  7 Q.  B.  304;  ante,  vol.  1,  p.  *225 ; 
Linkman  and  others  v.  Northern  Marine  Assurance 
Company , L.  Hep.  8 C.  P.  216;  ante,  vol.  1, 
p.  554.) 

In  the  case  now  before  us  Patten  and  Co.,  as 
brokers  to  the  plaintiffs,  bad  undertaken  a duty  to 
use  due  care  ana  diligence  about  procuring,  making. 
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and  completing  the  insurance  for  them.  When 
a slip  is  initialled  the  contract  is  binding  in  honour 
but  not  in  law ; and  the  broker’s  duty  requires 
him  to  take  the  further  steps  to  procure  it  to  be 
made  binding  in  law.  For  this  purpose  it  is 
necessary  that  the  policy  should  be  drawn  up  on 
stamped  papor,  and  tho  brokers  have  to  advance 
the  stamp  and  see  that  the  policy  is  properly 
drawn  up,  and  then  to  take  care  that  within  a 
reasonable  time  the  matter  is  concluded.  The 
broker  does  not  undertake  that  the  underwriter 
who  has  initialled  tho  slip  shall  sign  the  policy, 
though  that  is  the  way  in  which  in  the  great 
majority  of  cases  the  matter  is  concluded.  As 
soon  as  the  underwriter  has  signed,  the  premiums 
are  os  between  the  assured  and  the  underwriter 
paid,  tho  underwriter  taking  in  satisfaction  of 
them  the  broker’s  personal  promise  to  pay  at 
tho  end  of  the  customary  period,  subject  to  the 
customary  deductions.  But  if  tho  underwriter 
refuses  to  sign  there  is  no  mode  either  at  law 
or  in  equity  to  force  him  to  do  so.  The  matter 
in  that  case  is  concluded  by  this  breach  of  honour 
on  the  part  of  the  underwriter ; and  if  the  broker 
haH  used  due  diligence  to  bring  it  to  a conclu- 
sion, either  one  way  or  the  other,  within  a rea- 
sonable time,  he  has  done  his  duty.  If  tho  broker 
has  been  negligent,  and  in  consequence  of  the 
final  conclusion  of  the  matter  has  been  unrea- 
sonably delayed,  the  broker  is  responsible  to  bis 
principal  for  tho  damage  sustained  through  that 
delay.  That  damage  must  depend  on  circum- 
stances. If,  notwithstanding  the  delay,  the  risk 
will  be  still  taken  by  other  underwriters  at  tho  same 
premiums  tho  damage  would  generally  be  nothing. 
If  the  risk  was  still  insurable,  but  at  an  en- 


hanced premium,  the  measure  of  damagos  would 
generally  be  the  increase  of  the  premium.  But 
ir;  in  consequence  of  tho  delay,  news  of  the  loss 
had  come,  or  for  any  other  reason,  the  risk  was 
no  longer  insurable,  the  damage  would  generally 
bo  the  amount  which  would  have  been  recovera- 
ble if  a stamped  policy  had  been  duly  executed 
within  a reasonable  time.  In  order  to  prove  the 
case  against  the  broker  it  would  be  necessary  to 
give  in  evidence  the  slip,  not  for  the  purpose  of 
enforcing  it  os  a contract  of  insurance ; out  for 
the  collateral  purpose  of  showing  that  the  broker 
had  not  used  due  diligence  in  bringing  the  mat- 
ter to  a conclusion  within  a reasonable  time,  so 
that  the  principal  might  be  insured  elsewhere 
if  this  underwriter  did  not  insure  him,  and 
I think  on  the  authority  of  tho  cases  above 
cited  the  slip  is  admissible  for  such  a purpose. 

Then  it  seems  to  me  that  on  the  usage 
stated  in  Xenon  v.  Wickham  (14  C.  B.,  N.  S., 
457),  and  followed  in  this  case,  the  effect  of  giving 
to  a company  a request  slip,  or  copy  slip,  and  or 
the  company  accepting  it,  is  that  the  company  by 
what  I consider  a fresh  arrangement,  no  part  of 
the  contract  mode  by  initialling  the  slip,  take  on 
themselves  that  which  would  otherwise  be  the 
duty  of  tho  broker,  vix.,  to  use  due  skill  and  dili- 
gence about  preparing  the  policy  properly  and 
bringing  the  transaction  as  regards  tne  company’s 
subscription  to  a conclusion  m a reasonable  time. 
And  for  this  undertaking  the  mere  fact  that  t hey 
were  trusted  with  that  duty  would  be  a sufficient 
consideration.  I do  not  think  that  the  company  by 
this  acceptance  of  the  request  slip  promises  to 
execute  tne  policy.  That  it  had  already  done  by 
initialling  the  slip,  and  the  acceptance  of  the 
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request  slip  carries  that  contract  no  further.  But 
I think  that  it  does  by  what,  whon  the  practice 
first  began,  must  have  been  in  each  case  an 
express  subsequent  agreement,  and  what  I think 
still  is  a subsequent  agreement,  though  now  a 
casual  one,  take  upon  itself  a responsibility  co- 
extensive with  that  which  the  broker  would  other- 
wise have  undertaken.  If  the  company  at  unco 
returns  the  request  slip,  and  without  any  delay 
informs  the  assured  that  it  will  not  execute  a 
policy,  though  bound  in  honour  so  to  do,  I do 
not  think  that  any  action  would  lie  against  it. 
The  assured  would  then  be  at  liberty  to  insure 
elsewhere.  But  if  the  company  is  guilty  of  un- 
reasonable delay,  the  damages  to  which  it  would 
be  liable  would,  I think,  lie  just  the  same  as  the 
broker  would  have  been  liable  to  if  he  had  been 
guilty  of  the  same  delay.  And  I see  nothing  in- 
consistent with  the  objects  of  tho  revenue  laws  in 
enforcing  a contract  to  pay  the  government  for 
the  stamp.  Nor  do  I see  any  reason  why  we 
should  strive  to  turn  the  second  independent  con; 
tract  into  a part  of  tho  first,  in  order  to  bring  the 
same  within  the  letter  of  the  statute,  if  it  is  not 
within  its  spirit.  In  tho  present  case  I think  tho 
evidence  and  the  answer  of  the  jury  to  the  first 
question  put  by  my  brother  Brett,  would  prove  a 
count  framed  on  tho  undertaking  of  the  defen- 
dants to  use  due  skill  and  diligence  in  framing  a 
Btamped  policy  in  conformity  with  tho  request 
slip,  and  bringing  the  transaction  to  a conclusion 
within  a reasonable  time,  either  by  executing  or 
repudiating  that  policy.  And  I think  that  the 
evidence  and  the  answers  of  the  jury  to  the  two 
and  threo  questions  show  a breach  of  that  duty 
and  damage  sustained  by  the  plaintiffs  justifying 
tho  verdict  for  1000Z.  And  I think  that  by  giving 
effect  to  that  verdict,  that  we  should  not  transgress 
the  30  Yict.  c.  23,  as  we  Bhould  neither  treat  tho 
contract  for  assurance  contained  on  the  slip  as 
valid,  nor  make  it  available  at  law  os  a policy,  but 
merely  receive  it  in  evidence  for  the  collateral 
purpose  of  showing  tho  duty  which  the  defendants 
took  upon  themselves  and  neglected. 

I think  therefore  that  the  rale  should  be  dis- 
charged, but  as  the  majority  of  tho  court  are  of 
a different  opinion,  it  must  lie  made  absolute. 

The  judgment  of  Quain  and  Archibald,  JJ.  was 
delivered  by 

Archibald,  J. — The  question  in  this  case  is, 
whether  upon  the  facts,  and  assuming  the  neces- 
sary amendment  made,  the  plaintiff  is  under  any 
form  of  declaration  entitled  to  recover,  notwith- 
standing the  provisions  of  the  30  Viet.  c.  23. 
The  facts  as  proved  are  fully  set  forth  in  tho 
judgment  of  our  brother  Blackburn,  and  it  is  un- 
necessary therefore  to  repeat  them  in  detail.  Those 
which  aro  the  most  material  relate  to  tho  dif- 
ference in  regard  to  the  preparation  of  tho  stamped 
policy,  botween  tho  usage  in  the  case  of  private 
underwriters  and  that  which  prevails  in  tne  case 
of  insurance  companies. 

In  tho  former  case,  aftor  tho  slip  has  been 
initialled,  the  usage  is  for  the  broker  of  the 
assured  to  advance  tho  stamp,  draw  up  the 
policy  on  stamped  paper,  and  present  it  to 
the  different  underwriters  for  execution.  But  in 
the  case  of  an  insurance  company,  aftor  tho  slip 
has  been  initialled  by  an  agent  of  the  company, 
it  is  retained  by  the  broker  of  the  assured,  and  a 
copy  of  it  is  then  sent  to  the  company  by  the 
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broker,  in  order  to  enable  the  company  to  prepare 
the  policy.  Tho  policy  is  then  drawn  up  on 
stamped  paper  by  the  company,  who  themselves 
advance  the  stamp  and  execute  the  policy  ready 
to  be  delivered  to  the  assured  or  his  broker.  The 
duty  of  the  broker  of  the  assured  in  ordinary 
cases,  and  tho  measure  of  damages  for  any  breach 
of  it,  are  well  established  and  understood,  and  if 
the  evidence  in  this  case  satisfied  us  that  a pre- 
cisely analogous  duty  unconnected  with  and  sepa- 
rate from  a promise  to  execute  the  policy,  was 
undertaken  by  tho  defendants’  company,  we  should 
have  no  doubt  that  the  consequences  of  a breach 
of  duty  by  the  company  would  be  similar  to  those 
of  a breach  by  the  broker. 

It  appears  to  us  uIbo  that  inasmuch  as  the 
Blip,  though  invalid  as  a contract,  would  bo 
admissible  in  evidence  for  the  collateral  pur- 
poses of  establishing  tho  existence  and  the  breach 
of  such  a duty — see  Tonides  v.  The  Pacific 
Marine  Insurance  Company  (ante,  vol.  1,  pp.  141, 
.330;  L.  Hop.  7 Q.  B.  525);  Cory  v.  Patton 
(ante,  vol.  1,  p.  225  ; L.  Rep.  7 Q.  B.  304) — 
the  plaintiff  would,  if  the  declaration  could  be 
made  to  assume  such  a shape,  be  entitled  to  re- 
cover. Indeed,  this  Beems  to  us  to  be  the  only 
conceivable  form  of  declaration  upon  which,  if  at 
all,  tho  defendants  can  bo  reudered  liable ; for  the 
30  Viet.  c.  23,  expressly  renders  invalid  any  con- 
tract or  agreement,  for  sea  insurance,  unless  it  bo 
expressed  in  a policy  (in  which  also  certain  pre- 
scribed particulars  must  be  specified)  and  prohibits 
its  being  pleaded  or  given  in  evidence,  or  ad- 
mitted into  any  court  to  be  good  or  available  in 
law  or  in  equity,  unless  duly  stamped,  i.e.,  stamped 
before  being  signed  or  underwritten.  So  that  no 
action  can  be  directly  maintained  upon  tho  slip 
itself,  which  in  the  opinion  of  all  of  us  amounts  to 
an  agreement  for  sea  insurance  within  the  meaning 
of  the  Act.  (Per  Willes,  J.,  in  Xenoe  v.  Wickham, 
L.  Rep.  2 H.  of  L.  Cas.  296.) 

It  is  abundantly  clear  that,  in  consequence  of  the 
provisions  of  the  Act,  the  engagements  entered  into 
oy  initialling  the  slip  cannot  bo  directly  enforced, 
either  at  law  or  in  equity;  and  being  therefore 
only  binding  in  honour,  it  is  open  to  uncon- 
scientious  men  to  break  it,  unloss  it  can  be  in- 
directly enforced  in  the  manner  and  on  the 
grounds  suggested  by  brother  Blackburn  in  his 
judgment,  whether  it  can  or  not,  in  the  present 
case,  depends  upon  the  true  nature  and  effect  of 
the  usage  with  respect  to  the  preparation  of  tho 
policy.  In  the  case  of  private  underwriters,  the 
engagement  entered  into  by  initialling  tho  slip 
roust,  having  regard  to  the  course  of  business,  be 
understood  to  be  an  engagement  to  execute  a 
stamped  policy  when  it  has  been  prepared  and 
presented  by  tne  broker.  In  the  case  of  insurance 
companies,  it  is  equally  understood  to  be  an 
engagement  to  execute  a stamped  policy,  at  some 
time  and  under  somo  circumstances ; and  tho 
quostiou  is  whether  it  does  not  also  import  that 
tne  company  are,  on  receipt  of  tho  slip,  to  pro- 
cure the  stamp  and  fill  up  the  policy.  Where  or 
how  the  difference  of  usage  between  the  case  of 
private  underwriters  and  that  of  companies  first 
sprung  up  does  not  appear.  The  monopoly  of  the 
two  old  companies — the  Royal  Exchange  and  the 
London  Assurance — was  done  away  with  in  18*24 
by  the  5 Geo.  4,  c.  114;  and  it  may  bo  that 
when  other  companies  were  first  established  for 
carrying  on  the  business  of  marine  insurance,  the 


practice  as  it  exists  between  policy  brokers  and 
private  underwriters,  was  in  the  first  instance 
adopted,  and  that  tne  present  practice  of  sending 
a copy  of  the  initialled  slip  to  tho  compauy,  in 
order  that  they,  and  not  the  broker,  might  procure 
the  stamp  and  prepare  as  well  as  execute  the 
policy,  afterwards  came  into  use;  or  it  may  bo 
that  from  the  first  the  latter  course  was  found  to 
be  tho  most  convenient.  However  this  may  be,  it 
makes  in  our  judgment  little  difference  to  tho 
question  under  consideration;  for  it  appear*  to  ns 
that  when  this  became  the  fixed  and  settled  usage, 
the  only  reasonable  implication  from  the  initial- 
ling of  the  slip  on  behalf  of  a company  is  that  it 
is  an  engagement,  not  merely  generally  to  execute 
a binding  policy,  but  to  execute  it  in  accordance 
with  tho  usual  and  accustomed  course  of  busi- 
ness, including,  therefore,  an  undertaking,  on 
receipt  of  the  copy  of  the  slip,  to  procure  a 
stamp  and  fill  up  tno  policy.  If  then  this  be  (as 
we  think  it  is)  tho  true  effect  of  the  transaction, 
the  agreement  being  one  and  entire,  and  including 
as  part  of  it,  an  undertaking  to  execute  the 
policy,  i.e.,  an  agreement  for  sea  insurance,  the 
statute  applies  and  presents  an  insupcrablo  ob- 
stacle to  any  action  founded  on  a supposed 
breach  of  duty  in  not  procuring  a stamp  ana  pre- 
paring a policy,  or  in  failing  to  give  notice  within 
a reasonable  time  that  tho  company  decline  to  pre- 
pare and  execute  it. 

It  is  contended  that  in  the  cubc  of  com- 
panies there  are  in  fact  two  separate  trans- 
actions, first,  the  initialling  of  the  slip  constituting 
an  agreement  to  execute  a policy;  secondly,  an 
agreement  ou  a new  and  separate  consideration, 
upon  receipt  and  acceptance  of  the  copy  slip,  to  do 
all  that  it  is  the  duty  of  a broker  to  do  in  the  case  of 
private  underwriters.  We  are  wholly  unable  to 
concur  in  this  view.  It  appears  to  us  that  there 
is  no  evidence  of  any  suen  second  agreement, 
separate  and  distinct  from  the  agreement  which 
arises  from  initialling  the  slip,  namely,  to  execute 
tho  policy.  In  our  opiuiou  there  is  only  one 
agreement,  viz.,  that  which  is  to  be  implied  in 
accordance  with  the  usual  course  of  business,  from 
the  initialling  of  the  slip.  Nor  do  we  think  that 
there  is  any  duty  cast  upon  the  company,  separate 
and  distinct  from  the  rest  of  their  agreement, 
or  which  bears  any  true  analogy  to  the  well- 
known  duty  of  a policy  broker.  Tho  copy  slip 
sent  by  tho  broker  of  the  assured  to  tho  compauy, 
is  sent  merely  for  the  purpose  of  enabling  tho 
company  to  prepare  and  fill  up  the  stamped 
policy;  and  wo  no  not  think  that  it  imposes  on 
them  any  fresh  duty  different  from  that  which 
they  had  alreadj'  undertaken,  or  transforms  tho 
company  into  brokers  for  the  assured.  Tho  broker 
in  his  endeavour  to  procure  tho  completion  of  the 
policy,  has  to  deal  with  third  persons,  over  whoso 
intentions  or  decision  in  the  matter,  he  has  of 
course  no  control.  If,  when  ho  lias  dono  all  that 
his  duty  in  the  matter  prescribes,  the  underwriter 
should  decline  to  execute  the  policy,  the  broker 
would  bo  discharged  if,  within  a reasonable  time, 
he  gave  notire  of  it  to  his  employer,  in  order  that 
tho  latter  might  effect  or  direct  an  insurance  to  be 
effected  elsewhere.  But  the  company,  if  any  ana- 
logous duty  were  supposed  to  bo  incumbent  on 
them,  would  certainly  not  fulfil  it  by  merely  pre- 
paring a stamped  policy  ready  for  execution  in 
their  office,  if  they  stopped  short  of  executing  it ; 
and  if  it  were  added  to  their  supposed  duty,  that 
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they  were,  within  a reasonable  time  after  they 
decided  not  to  execnte,  to  give  a notice  of  sucn 
intention,  this  woald  imply  a duty  to  make  up 
their  minds  within  a reasonable  time,  whether  to 
keep  or  break  their  agreement,  a duty  altogether 
unlike  anything  undertaken  by  a broker.  We  are 
unable  upon  tne  facts  to  fin  a that  there  is  any 
such  duty  undertaken  upon  a new  consideration, 
or  auy  duty  whatever  severable  from  the  contract 
to  insure  in  tho  usual  and  customary  manner;  and 
upon  the  whole,  therefore,  we  are  of  opinion  that 
there  is  no  possible  form  of  action,  under  tho 
circumstances  of  the  case,  which  could  be  main- 
tained without  contravening  tho  HO  Viet.  c.  23. 

For  these  reasons  we  are  of  opinion,  that  the  rule 
to  enter  the  verdict  for  tho  defendants  must  bo 
made  absolute. 

Rule  absolute. 

Attorney  for  plaintiffs,  McDiarmid. 

Attorneys  for  defendants,  Venn  and  Son. 


Friday,  June  6, 187.3. 

Merchant  Shipping  Company  (Limited)  v. 

Armitagr. 

Charter-party — Lump  sum  freight — Entire  dis- 
charge and  right  delivery — Loss  of  part  of  cargo 
by  fire. 

By  a charter-party  made  at  Colombo  it  was  agreed 
that  the  plaintiffs * ship  which  was  there  should 
load  there,  or  sail  and  proceed  to  Cochin,  and 
there  load  from  the  defendants,  the  charterers  or 
their  agents,  a full  and  complete  lading.  The 
ship  bevng  so  loaded  was  to  proceed  to  London 
and  discharge ; a lump  sum  freight  of  £5000  to 
be  paid  after  the  entire  discharge  and  light  de- 
livery of  the  cargo  in  cash  two  months  after  the 
date  of  the  ship’s  report  inwards  at  the  custom 
house,  or  under  discount  at  5 per  cent.,  at  option 
of  charterers’  agents. 

The  plaintiffs'  ship  proceeded  to  Cochin,  and  was 
there  put  up  by  the  defendants  as  a general  ship 
and  loadea  with  a full  and  complete  cargo,  the 
property  of  various  merchants,  ami  shipped  under 
several  bills  of  lading.  On  her  voyage  from 
Cochin  to  London  the  cargo  was  found  to  be  on 
fire,  and  the  ship  had  to  be  scuttled.  Afterwards 
the  water  was  pumped  out,  the  damaged  cargo 
was  sold  and  accounted  for  by  plaintiffs  to  the 
owners;  the  remainder  of  the  cargo  was  re-laden 
on  board  and  brought  to  London  in  the  ship.  The 
defendants  had  paid  freight  in  proportion  to  the 
cargo  and  distance,  but  refused  to  pay  the  balance 
of  the  lump  sum  freight,  about  11501.,  which  was 
claimed  in  this  action. 

Held,  that  the  plaintiffs  were  entitled  to  this  sum, 
and  also  to  interest  from  the  time  agreed  for  pay- 
ment in  cash. 

Tms  was  an  action  for  tho  recovery  of  11521. 
18a.  Id.  and  interest,  os  hereinafter  mentioned. 
By  the  consent  of  the  parties  and  by  order,  the 
following  case  was  stated  for  tho  opinion  of  the 
court  without  any  pleadings  : 

The  plaintiffs  aro  a company  carrying  on  busi- 
ness as  shipowners  in  the  City  of  London,  and 
were  and  arc  tho  owners  of  the  ship  Clyde , herein- 
after mentioned,  and  the  defendants  are  merchants 
carrying  on  business  at  Colombo  and  London. 

On  tne  25th  Jan.  1872,  the  ship  was  lying  in 
the  harbour  at  Colombo,  and  upon  that  day  tho 
charter-party,  hereinafter  set  out,  was  made  and 


entered  into  by  Edward  Shrewsbury,  the  master 
of  the  said  ship,  on  behalf  of  the  plaintiffs  and  the 
defendants.  Tne  charter-party  was  as  follows : 
Colombo,  25th  Jan.  1872. 

1.  It  ia  this  day  mutually  agreed  between  Edward 
Shrewsbury,  of  the  good  ship  or  vessel  called  the  Clyde. 
classed  A 1 in  Lloyd’a,  of  the  registered  tonnage  of  Il51 
tons  or  thereabouts,  now  lying  in  the  harbour  of  Colombo, 
whereof  he  ia  master,  of  the  one  part,  and  Messrs.  Armit- 
age  Brothers,  of  Colombo,  merchants,  on  the  other  part, 
That  the  said  ship  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyago,  shall,  with  all  convenient 
speed,  load  here  or  sail  and  proceed  to  Cochin  (orders  to  bo 
given  on  or  before  tho  29th  inHt.),  and,  if  ordered  to 
Cochin,  there  load  from  the  said  charterers  or  their 
agents,  completing  at  Colombo  or  Tutioorin,  if  so  re- 
quired by  charterers,  a full  and  complete  lading  of  legal 
merchandise,  which  full  and  complete  lading  the  captain 
binds  himself  to  receive  on  board  and  properly  stow,  but 
not  exceeding  what  she  can  reasonably  stow  and  carry 
over  and  above  her  tackle,  apparel,  provisions,  and  furni- 
ture, and  being  so  loaded  shall  therewith  proceed  to  Lon- 
don into  tho  East  or  West  India  Docks,  and  discharge 
there  as  customary. 

2.  The  act  of  God,  restraints  of  princes  and  rulers,  the 
Quoen's  enomies,  fire,  and  all  and  every  other  dangers  of 
the  soas,  rivers,  and  navigation  of  wliatover  nature  and 
kind  soever  during  the  said  voyage  always  excepted. 

3.  A lump  sum  freight  of  50001,  to  be  paid  after  the  entire 
discharge  and  right  delivery  of  tho  cargo  in  cosh  two 
months  after  the  date  of  the  ship's  report  inwards  at  tho 
Custom  House,  or  under  discount  at  5 per  cent  per 
annum  (or  at  the  Bank  rate  if  higher)  at  option  of  char- 
terer’s agents. 

4.  Thirty-five  working  days  are  to  bo  allowed  the  said 
charterers  (if  the  vessel  be  not  soonor  dispatched)  for 
loading,  to  commence  and  be  continued  from  the  time  of 
tho  vessel  having  a clear  hold  and  ready  for  that  purpose, 
the  master  giving  charterers  or  their  agents  written 
notice  twenty-four  hours  in  advance  to  that  effect.  And 
the  charterers  to  have  the  option  of  keeping  tho  vessel 
fifteen  working  days  on  demurrage,  paying  201.  per  day  to 
be  paid  to  tho  master  day  by  day. 

5.  All  goodBto  be  brought  to  the  vessel  and  taken  from 
alongside  at  the  risk  and  expense  of  the  freighters. 

6.  The  master  to  sign  bills  of  lading  at  any  rate  of 
freight  required,  without  prejudice  to  this  charter-party; 
but  should  tho  aggregate  freight  by  bills  of  lading 
amount  to  less  than  the  lump  sum  of  50001.  already 
stipulated  for,  the  difference  to  bo  deducted  from  the 
amount  to  be  drawn  for  disbursements,  and  tho  balance, 
if  any,  to  be  paid  in  cash  at  the  rate  of  exchange  for 
sight  bills  existing  at  the  time  of  the  ship’s  clearing  at 
Colombo. 

7.  The  owners  of  the  ship  to  have  an  absolute  lion  on 
tho  cargo  for  the  amount  of  froight  stipulated  for  except 
as  to  the  captain’s  draft  for  disbursements  and  commis- 
sion as  before  mentioned,  in  case  of  default. 

8.  And  it  is  hereby  agreed  that  the  charterers  are  to 
furnish  cash  for  the  disbursements  of  the  ship  at  port  of 
loading  at  current  rate  of  exchango  not  exceeding  750 L, 
free  of  interest,  but  subjoct  to  a commission  of  2i  per 
cent,  and  oost  of  insurance,  for  the  dne  appropriation  of 
which  the  charterers  are  not  to  be  hold  responsible,  and 
for  which  and  agency  commission,  tho  master  shall  give 
his  draft  on  the  owners  payable  in  London  at  sixty  days’ 
sight ; and  in  the  event  of  tho  bill  not  being  accepted  or 
paid  at  maturity,  tho  amount  to  bo  deducted  from  freight 
at  settlement  thereof  together  with  interest  and  cost  of 
insurance. 

9.  The  ship  to  be  consigned  to  owner's  agents  in 
London,  and  in  case  of  the  vossel  having  to  put  into  the 
Mauritius,  the  vessel  to  be  consigned  to  Messrs.  Blyth 
Brothers  and  Co.  there,  or  to  Messrs.  Thompson,  Watson, 
and  Co.,  at  tho  Capo  of  Good  Hopo. 

10.  A survey  certificate  to  be  supplied  by  the  captain 
(if  required)  to  the  effect  that  the  vessel  is  in  every  way 
fitted  to  carry  a dry  and  perishablo  cargo  to  any  port  in 
tho  world. 

11.  The  captain  to  carry  cargo  for  charterer’s  benefit 
in  any  cabin  store  room  or  other  plooo  not  absolutely  re- 
quired for  use  during  the  voyage. 

12.  The  charterers  to  hare  the  option  of  appointing 
their  own  stevedore  at  the  expense  of  the  master,  but  at 
not  exceeding  current  rates ; but  tho  captain  is  Dot 


52 


MARITIME  LAW  CASES. 


Q.  B.]  Merchant  Shipping  Compaxv  (Limited)  r.  Akmitage.  [Q.  B. 


thereby  relieved  of  the  reeponaibily  regarding  the  proper 
atowturo  of  hie  voesel. 

13.  Tho  captain  and  charterer*  to  be  at  liberty  to  add 
any  clause  to  this  charter-party  by  mutual  consent, 
without  preiudioe  to  this  agreement. 

1 1.  In  default  of  performance  of  this  agreement  it  is 
hereby  mutually  agreed  that  tho  amount  of  freight 
herein  agreed  for  to  be  paid  and  taken  as  liquidated 
damages  for  such  default. 

(Signed)  E.  Shrewsbury. 

(Witness)  Akmitaue  Brothers. 

In  accordance  with  tho  orders  of  the  defendants, 
the  said  ship  proceeded  to  the  f>ort  of  Cochin,  and 
was  there  put  up  by  the  defendants'  as  a general 
ship  and  loaded  with  a full  and  complete  cargo, 
the  property  of  various  merchants,  which  cargo 
was  shipped  under  several  bills  of  lading  signed 
by  the  captain  upon  the  orders  of  defendants. 
The  total  amount  of  the  bill  of  lading  freight  was 
estimated  by  the  charterer  at  4 9952.  10*.  &2.,  and 
was  payable  in  London  on  delivery  of  the  goods 
there. 

The  said  ship  with  the  said  cargo  on  board 
sailed  from  the  said  port  of  Cochin  upon  her 
voyage  to  London  under  the  said  charter-party, 
and  on  the  2nd  May  1872  the  said  cargo  was  found 
to  be  on  fire ; the  master  of  the  said  ship,  after 
attempting  ineffectually  to  extinguish  the  tire  at 
sea,  put  into  Table  Bay,  which  was  the  nearest 
port  of  refuge ; and  after  a survey  it  was  found 
expedient,  in  order  to  extinguish  the  tire,  to 
scuttle  the  said  ship ; as  it  was  deemed  that  tho 
said  fire  could  not  be  otherwise  extinguished,  the 
said  ship  was  scuttled  in  Table  Bay,  and  the  said 
fire  was  thereby  extinguished. 

After  the  said  fire  had  been  extinguished,  the 
water  was  pumped  out  and  the  greater  portion  of 
the  cargo  was  unladen ; and  as  a large  quantity 
therof  was  greatly  injured  by  fire  and  water, 
surveys  as  customary  were  called,  and  tho  sur- 
veyors pronounced  a great  part  of  the  said  cargo 
unfit  for  reshipment,  and  it  was  therefore  ordered 
to  be  sold,  and  it  was  sold  accordingly ; and  the 
proceeds  thereof  were  paid  into  the  hands  of  the 
plaintiffs,  who  have  since  accounted  for  tho  same 
to  the  owners  of  the  goods  sold. 

The  remainder  of  tno  said  cargo  was  roladen  on 
board  the  said  ship;  and  on  the  9th  June  1872, 
the  said  Bhip  having  undergone  some  repairs,  re- 
sumed her  voyage  to  London  with  tho  remainder 
of  the  said  cargo  on  board,  and  with  no  other 
cargo,  and  arrived  in  port  and  proceodod  to  tho 
West  India  Docks,  and  on  the  12th  Aug.  1872  was 
reported  inwards  at  the  Custom  House. 

The  bill  of  lading  freights  upon  the  cargo 
which  arrived  in  London  have  been  received  by 
the  plaintiffs,  and  amount  to  tho  sum  of 
34822.  7s.  10d.,  and  tho  defendants  advanced  to 
the  master  at  Cochin  the  sura  of  3642. 14s.  Id.  for 
disbursements  of  tho  said  ship,  making  together 
tho  sum  of  3847 2.  1*.  lid. ; but  the  defendants  have 
not  paid  the  plaintiffs  the  sum  of  11522.  18*.  Id., 
being  the  balance  of  the  said  lump  freight  of 
5000Z.  mentioned  in  the  said  charter-party ; and 
they  refuse  to  pay  tho  same  to  the  plaintiffs. 

The  court  may  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  oonrt  is — 

Whether  the  plaintiffs  are  entitled  to  payment 
by  the  defendants  of  the  balance  of  tho  said  sum 
or  50002.  under  the  said  charter-party,  after 
giving  credit  for  the  said  aggregate  sum  of 
38472.  Is.  lid.,  which  has  been  received  by  them 
on  account  thereof. 


If  tho  court  shall  be  of  opinion  in  the  affirma- 
tive, then  judgment  shall  l»o  entered  up  for  the 
plaintiffs  for  the  balance  of  the  lump  freight  of 
50002. — viz.,  11522.  18*.  Id.,  with  costs  of  suit. 

And  if  the  court  shall  be  further  of  opinion  that 
the  plaintiffs  are  entitled  to  interest,  then  for  a 
further  sum  for  interest  to  be  calculated  for  such 
period  at  such  rate  and  by  such  person  as  tho 
court  may  direct. 

If  the  court  shall  Ik?  of  opinion  in  the  negative, 
then  judgment  with  costs  of  defence  shall  bo 
entered  up  for  the  defendants. 

Sir  J.  If.  Kamlake,  Q.C.  (with  him  Petheram ) 
argued  for  plaintiffs.  Although  there  was  here 
only  a part  delivery  of  the  cargo,  the  whole  lump 
freight  is  payable  under  this  charter-party.  In 
the  case  of  the  A orwatj,  before  the  Privy  Council 
(2  Mar.  Law  Cos  O.  S.  17,  168,  254;  3 Moo. 
P.  C.,  N.  8.,  245,  Browning  and  Lushington 
404;  in  tho  court  below  12  L.  T.  Bep.  N.  S.  57), 
the  words  of  the  charter-party  were  that  the 
freighter  promised  and  agreed  to  “ pay,  err  cause 
to  be  paid  as  freight  for  tho  use  and  fiire  of  the 
vessel  11,2502.  lump  sum,  if  ordered  to  the  United 
Kingdom,  Havre,  or  Bordeaux;  11,2502.  if  ordered 
to  Antwerp  or  Marseilles,  the  master  guaranteeing 
to  carry  3000  tons  dead  weight  of  cargo  upon  a 
draft  of  20ft.  of  water,  or  to  forfeit  freight  in  pro- 
portion to  deficiency . . . “ payment  whereof  to 
become  due  and  to  be  paid  as  follows,  viz.,  20002. 
to  be  advanced  on  the  vessel  clearing  at  Liver- 
pool, subject  to  insurance  only,  say  10002.  by- 
freighter’s  acceptance  at  four  months,  and  10002. 
at  six  months,  sufficient  cash  for  ship's  disburse- 
ments, not  exceeding  25002.,  to  be  advanced  at 
Calcutta,  and  the  necessary  disbursements,  if 
ordered  to  the  rice  ports  subject  to  interest  and 
insurance  only,  all  at  current  rate  of  exchange,  for 
six  months’  bills  on  London  against  the  captain’s 
receipts.  Such  advances  to  be  made  on  account 
of  chartered  freight,  and  the  balance  as  follows, 
viz , one  third  in  cash  on  arrival  ut  port  of  deli- 
very, and  tho  remainder  on  truo  and  final  deli- 
very of  the  cargo  at  the  port  of  discharge  by  good 
and  approved  bills  payable  in  London  or  cash.” 
Some  of  the  cargo  was  jettisoned,  and  some  spoilt 
was  sold.  The  judgment  upon  thiB  point  is 
to  be  found  at  p.  264  of  3 Moo.  P.  C.,  N.  8., 
“The  next  question  is  whether,  in  respect  of  the 
rice  jettisoned  and  that  which  was  sold,  thero  ought 
to  be  a deduction  from  the  lump  freight  because 
they  were  not  delivered.  We  think  that  there 
ought  to  be  no  deduction.  It  is  obvious  that  this 
question  stands  on  a somewhat  different  footing 
from  that  on  which  it  stood  when  it  was  decided 
by  tho  learned  judge  below,  because  it  was  then 
taken  for  granted  that  the  jettison  and  sale,  and 
consequent  failure  to  bring  home  the  goods,  were 
owing  to  the  misconduct  of  the  master.  But  in 
the  view  we  take  of  this  part  of  the  case,  it  must 
be  understood  that  they  were  owing  to  the  perils 
of  the  sea,  and  that  the  master  was  free  from 
blame  in  the  matter.  Although  the  lump  surn 
was  called  ‘ freight  ’ in  the  charter-party  and  bills 
of  lading,  yet  we  think  it  is  not  properly  so  called, 
bnt  that  it  is  more  properly  a sum  in  the  nature  of 
a rent  to  be  paid  for  tho  use  and  hire  of  the  ship 
on  the  agreed  voyages.  The  charter-party  ex- 
presses that  a sum  of  11,2502.  is  to  be  paid  as 
freight  for  the  * use  and  hire  of  the  ship,’  and  this 
lump  sum  is  to  cover  both  tho  outward  and  home- 
ward voyages,  without  any  distinction  as  to  how 
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much  of  it  is  to  bo  Attributed  to  the  outward  and 
how  much  to  tho  homeward  voyage.  If  this  be  so, 
the  shipper  lias  had  tho  full  consideration  for  tho 
money  agreed  to  be  paid.  Tho  ship  took  out  the 
salt,  and  received  thericoon  board,  and  performed 
her  homeward  voyage  according  to  her  engage- 
ment, and  the  event,  that  by  Che  act  of  God  it 
becamo  impossible  to  carry  to  the  port  of  destina- 
tion the  rice  jettisoned  ana  the  rice  sold,  ought  not 
to  affect  the  shipowner’s  right  to  receive  tho  full 
amount  of  the  stipulated  payment.  It  was  objected, 
on  behalf  of  the  respondents,  that  by  tho  charter- 
party  tho  remainder  of  the  lump  sum  is  made  pay- 
able only  on  * true  and  final  delivery  of  the  cargo 
at  the  said  port  of  discharge.’  But  this  does  not 
necessarily  mean  that  the  whole  cargo  originally 
shipped  mnst  be  delivered.  It  may  well  have  been 
intended  merely  to  fix  the  time  for  payment  to  be 
the  time  of  the  delivery  of  Buch  cargo  as  tho  ship 
brings  with  her  to  the  port  of  discharge.  ' nd  it 
should  bo  observed  that  the  ‘ one  third  i cash  ’ 
is  mode  payable  4 on  arrival  at  the  port  of  d-  livery,’ 
without  any  reference  to  the  cargo  the  ship  shall 
bring  with  her.  It  is  right  to  add  that  we 
do  not  mean  to  express  an  opinion  that,  even 
if  the  jettison  and  sale  had  been  attributable 
to  the  negligence  of  the  master,  there  ought  to 
have  been  a deduction.  Perhaps  in  this  case  the 
proper  remedy  of  the  shipper  would  have  been  by 
a cross  action.  But  it  is  not  necessary  to  decide 
this  point,  which  does  not  now  arise.”  This  decision 
of  the  Privy  Council  applies  to  the  present  case, 
and  was  actod  upon  by  the  Common  Pleas  in  a 
case  more  nearly  resembling  this,  on  the  31st 
May  last  (Hob  In  son  v.  Knight,  since  reported 
ance,  p.  19 ; 28  L.  T.  Rep.  N.  S.  820).  There 
the  charter-party  was  dated  Loudon,  3rd  Oct. 
1872,  and  it  was  agreed  between  Robinson,  the 
owner  of  the  ship  Nile,  now  expected  at  Copen- 
hagen, and  Knight  of  Landau,  merchant,  the 
charterer,  that  the  said  ship  should,  with  all  con- 
venient speed,  having  liberty  to  take  an  out- 
ward cargo  direct  or  on  the  way  for  owner’s  benefit, 
sail  and  proceed  to  Riga,  to  load  at  Bolderaa  or 
Multilgraben.or  so  near  thereto  as  she  might  safely 
get,  and  there  load  from  tho  agents  of  the  said 
affreighter  a full  and  complete  cargo  of  lathwood ; 
and  being  so  loaded  should  therewith  proceed  to 
London  or  so  near  thereunto  as  she  may  safely 
get,  and  doliver  the  same  on  being  paid  freight  as 
follows:  a lump  sum  of  3151.;  the  freight  to  lie 
paid  in  cash,  half  on  arrival  and  remainder  on  un- 
loading and  right  delivery  of  tho  cargo,  less  four 
months’  discount  on  half  at  5 per  cent,  per  annum. 
Tho  deck  load  was  lost  on  the  voyage  by  perils  of 
the  sea,  aud  Keating  and  Brett,  JJ.,  hold  that  the 
freighter  must  pay  the  whole  sura,  whatever  cargo 
was  delivered. 

Wat  kin  Williams,  Q.C.  (with  him  Cohen)  for  the 
defendant. — The  charter-party  in  The  Norway 
differs  from  this.  There  a lump  sum  was  to  be 
paid  “ as  freight  for  the  use  and  hire  of  the  vessel,” 
whilst  taking  one  cargo  out  from,  and  bringing 
another  hack  to,  London ; here  the  ship,  at  the 
date  of  the  charter-party,  was  Rt  Colombo,  and  she 
was  merely  to  proceed  to  Cochin  and  bring  a cargo 
to  London,  “ a lump  sum  freight  of  50001.  to  be 
paid  after  the  entire  discharge  and  right  delivery 
of  tho  cargo.”  Under  this  clause  the  owners  can 
recover  nothing  without  a right  delivery  of  the 
cargo,  although  they  might  be  entitled  to  recover 
freight  pro  rata,  as  in  Luke  v.  Lyde  (2  Burr.  882), 


[Q-  B. 


This  was  not  a lump  sum  for  the  use  and  hire 
of  the  ship,  but  a lump  sum  for  freight,  whioh 
cannot  bo  earned  except  by  carriage  ana  delivery. 
This  is  in  accordance  with  American  law,  and  it  is 
to  be  found  clearly  laid  down  by  Thompson,  J.,  in 
Post  v.  Robertson  (1  Johnson’s  Rep.,  New  York 
Supreme  Court,  26),  “The  contract  of  affreight- 
ment is  an  entire  contract ; and  the  general  rule  is 
that  unless  it  be  entirely  performed  by  a delivery 
of  the  goods  at  the  place  of  destination,  uo  freight 
is  due.  And,  further  on,  44  According  to  the  terms 
of  tho  charter,  the  freight  is  made  payable  on  the 
delivery  of  the  cargo.  The  delivery,  therefore,  is  a 
condition  precedent.  And  where  a contract  is 
entire,  and  tho  promise  to  pay  depends  on  a condi- 
tion precedent,  to  be  performed  by  the  other  party, 
such  condition  mnst  be  performed  before  the  other 
party  is  entitled  to  receive  anything.”  [Black- 
burn, J. — The  contract  in  that  case  was  to  pay  on 
tho  delivery  of  the  homeward  cargo ; there  was  no 
completion  of  the  voyage  and  no  del  ivory.]  Bright 
v.  Cotoper  (Brownlow  & Cloldesborongh’s  Rep.  21), 
referred  to  in  Abbott,  11th  edit.  p.  395,  was  an 
“ action  of  covenant  brought  upon  a covenant 
made  by  the  merchant  with  the  master  of  a ship, 
viz.,  that  if  ho  would  bring  his  freight  to  such  a 
port,  then  he  would  pay  him  such  a sum,  and 
shows  that  part  of  the  goods  were  taken  away  by 
pirates,  and  that  the  residue  of  the  goods  were 
Drought  to  the  place  appointed  and  there  unladed, 
and  that  tho  merchant  hath  not  paid,  and  so  the 
covenant  broken  ; and  the  Question  was  whether 
the  merchant  should  jiay  tue  money  agreed  for, 
since  all  tho  merchandise  were  not  brought  to  the 
lace  appointed ; and  the  court  was  of  opinion  that 
e ought  not  to  |iny  the  money,  because  the  agree- 
ment was  not  by  him  performed.” 

Sir  J.  Jl.  Kar slake  was  not  heard  in  reply. 

Blackburn,  J. — I think  this  Question  is  settled 
bv  the  decision  of  the  Common  Fleas  in  Robinson 
v.  Knight.  Tho  only  distinction  between  the 
Norway  and  the  present  case  is  that  in  the 
Norway  the  contract  was  for  payment  of  a certain 
sum  as  freight  for  the  use  and  hire  of  the  ship 
during  two  voyages,  whilst  the  amount  was  to  be 
paid  here  upou  one  voyage  after  the  entire  dis- 
charge and  right  delivery  of  the  cargo.  The  latter 
words  are  almost  identical  with  those  of  the  charter- 
party  in  Robinson  v.  Knight,  and  as  they  have 
been  held  by  a court  of  concurrent  jurisdiction  to 
be  within  the  rule  laid  down  in  tho  Norway,  we 
mnst  follow  that  decision.  Our  judgment  will  be 
for  the  plaintiffs,  and  if  the  defendants  still  be- 
lieve in  the  distinction  drawn  between  this  charter 
and  the  Norway's,  they  must  go  to  error. 

Quain  and  Archibald,  JJ.,  concurred. 

Sir  J.  B.  Kar slake  asked  for  interest  upon  the 
amouut  claimed  by  the  plaintiffs,  and  referred  to 
3 & 4 Will.  4,  c.  42,  s.  28:  “Upon  all  debts  or 
sums  certain,  payable  at  a certain  time  or  other- 
wise, the  jury  may,  if  they  shall  think  fit,  allow 
interest  to  the  creditor  at  a rate,  not  exceeding 
the  current  rate  of  interest,  from  tho  time  when 
such  debt  or  sums  certain  were  payable  if  such 
debts  or  sums  be  payable  by  virtue  of  some 
written  instrument  at  a certain  time.”  Moreover, 
interest  is  recoverable  bore  at  common  law  as 
damages. 

Blackburn,  J. — 1 am  inclined  to  consider  this 
amount  as  freight  due  to  the  plaintiffs ; therefore, 
according  to  the  usage  of  trade,  we  should,  as  a 
jury,  give  interest  at  5f.  |>er  cent,  from  two  months 
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after  the  12th  Aug.  last,  the  date  of  the  ship's 
report  inwards  at  the  Custom  House,  to  the  pre- 
sent time.  Judgment  for  plaintiffs. 

Attorney  for  plaintiffs,  E.  Saxton. 

Attorneys  for  defendants,  Thomas  and  HotUms. 

COURT  OF  COMMON  PLEAS. 

Reported  b j H.  F.  Poolky  and  Jos*  Ross,  Raqrs., 
Barm  ter»-at- Law. 

Wednesday,  June  4, 1873. 

Allison  v.  The  Bristol  Marine  Insurance 
Company. 

Insurance  — “ Freight " and  "freight  payable 
abroad  " — One  half  freight  payable  in  advance. 
The  plaintiff's  vessel  was  chartered  to  carry  a cargo 
of  coal  from  Greenock  to  Bombay,  where  the 
plaintiff  was  to  be  paid  at  the  rate  of  42s.  a ton 
for  all  coal  delivered.  It  was  also  agreed  that  one 
half of  the  freight  should  be  paid  as  soon  as  (he  goods 
were  put  on  board  at  Greenock.  After  the  goods 
were  put  on  board , and  one  half  the  freight  had 
been  paid , the  plaintiff  effected  t:co  policies  of  in - 
eurance  with  the  defendants,  one  being  for  5001. 
on  "freight"  valued  at  2000 1.,  the  other  being  for 
700/.  on  “ freight  payable  abroad,"  valued  at 
2000/.  The  defendants  did  not  see  the  charter- 
parly,  nor  were  they  informed  that  one  half  the 
freight  had  been  paid.  During  the  voyage  the 
vessel  was  wrecked,  but  one  half  the  cargo  was 
saved  and  delivered  to  the  consignees  at  Bombay. 
The  defendants  refused  to  pay  for  a total  loss, 
alleging  that  they  were  only  liable  to  pay  on  the 
portion  of  goods  lost,  as  one  half  the  freight  had 
been  earned : 

Held,  that  the  interest  insured  was  the  interest  the 
plaintiff  had  in  one  half  the  freight  payable  at 
Bombay,  and  that  the  plaintiff  was  at  liberty  to 
show  what  was  intended  to  be  insured  by  the  terms 
**  freight  " and  “ freight  payable  abroad." 

The  declaration  stated  that  the  plaintiff,  by  his 
agents  duly  authorised,  caused  to  bo  made  with 
the  defendants  a policy  of  insurance,  dated  the 
23rd  April  1807,  whereby  the  plaintiff  caused  him- 
self to  be  insured,  and  the  defendants  by  and 
through  their  directors  authorised  in  that  behalf, 
became  insurers  to  the  plaintiff  to  the  amount  of 
700/.,  upon  “ freight  payable  abroad,”  valued  at 
2000/.,  in  the  ship  called  the  Merchant  Prince,  at 
and  from  Gjrecnock  to  Bombay,  and  that  the  plaintiff 
thereupon  paid  the  premium  of  51/.  9*.  for  the  in- 
surance, and  certain  goods  loaded  on  board  the 
vessel  at  Greenock  to  be  carried  on  tho  voyage, 
and  the  ship,  whilst  proceeding  on  the  voyage,  and 
during  the  continuance  of  the  risk,  was  lost  by  the 
perils  of  the  seas,  and  the  froight  was  by  the  perils 
insured  against  wholly  lost,  and  all  conditions 
necessary  to  entitle  the  plaintiff  to  be  paid  the  said 
sum  of  700/.  happened,  Ac.,  yet  the  defendant  lias 
not  fiaid  the  same. 

The  second  count  was  on  a similar  policy,  dated 
13th  April  1887,  insuring  5(J0/.  on  **  freight,”  valued 
at  2W>/.,  in  the  Merchant  Prince,  alleging  a total 
loss. 

Pleas.— Except  as  to  250/.,  porccl  of  tho  money 
claimed,  payment  into  court  of  the  sum  of  4-10/. ; 
secondly,  as  to  the  sum  of  250/.  so  excepted,  pay- 
ment before  action  brought. 

Issue  thereon. 

In  March  1807,  the  plaintiff  was  the  owner  of 


the  ship  Merchant  Prince,  and  he  chartered  the 
vessel,  then  in  the  Clyde,  to  proceed  to  Greenock. 
By  the  charter-party  it  appeared  that  she  was 
there  to  load  a full  and  complete  cargo  of  coals, 
and  therewith  to  proceed  to  Bombay,  or  as  near 
thereto  as  she  might  safely  got,  ana  deliver  the 
same  alongside  any  craft,  steamer,  or  floating 
depot,  wharf,  or  pier,  where  she  could  be  afloat,  aa 
ordered  by  tho  consignee.  The  freight  was  to  be 
paid  on  unloading  and  right  delivery  of  tho  cargo, 
at  and  after  the  rate  of  42#.  per  ton  of  20ewfc.  on 
the  quantity  delivered,  in  full  of  all  port  charges, 
Ac.,  as  customary,  such  freight  to  be  paid,  say  oue 
half,  in  cash,  on  signing  bills  of  lading,  less  four 
months’  interest  at  Bank  rate,  but  not  less  than 
5 per  cent,  per  annum,  5 per  cent,  insurance,  and 
2£  per  cent,  on  tho  gross  amount  of  freight  in 
lieu  of  consignment  at  Bombay,  and  the  remainder 
on  right  delivery  of  the  cargo,  agreeably  to  the 
bill  of  hiding. 

The  bill  of  lading  was  indorsed  with  a stamped 
receipt,  dated  15th  April  1867,  by  the  plaintiff  for 
2286*.  18#.  from  the  charterer,  being  an  advance 
of  half  freight  on  the  shipment. 

The  cargo,  to  the  amouut  of  2178  tons,  was  duly 
shipped  under  the  bill  of  lading,  and  the  vessel 
sailed  for  Bombay  on  the  22nd  April  1867.  She 
encountered  rough  weather  on  the  voyage,  and  on 
the  8th  Aug.  she  stnick  on  a rock  about  eight 
miles  from  Bombay,  where  she  eventually  became 
a complete  wreck. 

The  consignees  of  the  ship,  who  wero  communi- 
cated with,  at  once  employed  salvors  for  the  benefit 
of  the  ship  and  cargo,  anJ  in  the  result  about  ono 
half  the  cargo  (1050  tons)  was  carried  to  Bombay, 
and  there  sold  by  the  consignees  for  tho  benefit  of 
the  parties  ultimately  interested,  and  the  rest  of 
the  cargo  was  totally  lost. 

The  defendants  disputed  their  liability  to  pay 
for  a total  loss,  on  the  ground  that  the  prepay- 
ment of  freight  was  to  bo  cousidorod  os  a payment 
of  so  much  per  ton,  and  must  be  so  apportioned 
among  the  whole  cargo ; and  that  as  the  insurance 
covered  half  the  whole  freight,  the  loss  sustained 
must  also  bo  apportioned,  and  the  underwriters 
pay  only  half  the  actual  loss ; that  is,  half  tho 
freight  that  would  have  been  payable  in  Bombay 
if  the  full  cargo  had  been  delivered. 

The  defendants  having  before  action  paid  on 
account  250/.,  paid  44<>/.  into  court  in  respect  of 
the  two  policies  for  700/,  and  500/.,  and  refused  to 
pay  the  remainder. 

At  the  trial,  before  Brett,  J.  and  a special  jury, 
a verdict  was  found  for  the  plaintiff,  for  tho 
damages  in  the  declaration,  leave  being  reserved 
to  tho  defendants  to  move  to  enter  a verdict. 

C.  Russell,  Q.  C.  accordingly  obtained  a rule, 
calling  upon  the  defendants  to  show  cauBe  why  the 
verdict  should  not  be  set  aside,  and  instead  thereof 
a verdict  entered  for  the  defendants,  on  the  ground 
that  on  the  facts  proved  there  was  no  loss  of  freight 
beyond  the  sum  of  money  paid  into  court,  or  why 
the  verdict  should  not  be  reduced  to  such  Bum  as 
the  court  should  determine. 

Watkin  Williams,  Q.C.  and  McLeod  showed 
cause. — Although  onc-half  the  freight  under  the 
charter-party  has  been  earned,  there  has  been  a 
total  loss  of  the  freight  covered  by  tho  two 
policies,  and  the  question  is,  whether  the  true  in- 
terest of  the  plaintiff  was  insured.  The  question 
depends,  to  a great  extent,  on  the  construction  of 
the  policy  of  insurance  and  tho  charter-party  ; but 
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there  are  no  words  in  the  policy  which  refer  to 
the  charter-party,  and  the  policy  is  in  the  ordinal*)' 
form  of  a policy  on  freight  at  and  from  Greenock. 
If  tho  assured  has  a partial  interest,  can  he  not 
appropriate  the  sum  insured  to  his  particular  in- 
terest ? or  can  tho  underwriter  say  that  part  of 
the  freight  is  earned,  or  that  he  will  only  pay  upon 
port  ? Take  the  case  of  a mortgagee  of  a ship.  It 
is  clear  ho  can  apply  to  his  own  peculiar  interest 
a policy  on  the  ship : (Arnould  on  Marine  Insu- 
rance, 2nd  edit.  301.)  So  in  Irving  v.  Richardson 
(2  B.  & A(L  193),  where  a mortgagee  effected 
policies  at  two  offices  on  a ship,  valued  in  each 
policy  at  30001,  and,  the  ship  being  lost,  ho  re- 
ceived, on  the  two  insurances,  37001  An  action 
being  brought  against  him  by  one  set  of  under- 
writers, to  recover  back  their  portion  of  the  sum 
paid  above  30001,  and  the  question  being  whether 
the  defendant  had  received  more  than  the  actual 
value  of  tho  ship  insurable,  and  insured  by  him,  it 
waa  held  that  it  was  properly  submitted  to  tho 
jury,  whether,  in  effecting  the  policies,  the  defen- 
dant meant  to  iusuro  his  own  interest  only,  or  that 
of  the  mortgagor  also  ; a mortgagee,  at  least  since 
tho  Register  Act  (6  Geo.  4,  c.  110),  not  being  an 
owner  to  any  greater  extent  than  that  of  the  value 
mortgaged,  and  tho  mortgagor  continuing  tho 
owner.  So,  if  a ship  be  mortgaged  for  900/,  and 
the  mortgagor  and  the  mortgagee  agree  together 
that  tho  ship  is  to  be  insured  at  tho  expense  of 
the  mortgagor,  but  the  policy  is  to  bo  taken  out 
at  the  expense  of  both  for  1000/.,  the  mortgngco 
is  covered,  but  you  cauuot  tell  what  interest  the 
mortgagor  has  ; and  if  the  intention  was  to  cover 
tho  interest  of  both,  then,  I say,  the  interest  of 
both  would  be  covered.  It  was  certainly  hero  not 
tho  intention  of  the  shipowner  to  cover  tho  whole 
freight,  for  ho  is  only  interested  in  one  half.  If  a 
broker  raise  ono  quarter  of  a ship  for  tho  carriage 
of  goods  for  2001,  and  he  obtains  parcels  for  which 
the  freight  which  ho  will  receive  will  amount  to 
500/.,  and  he  then  goes  to  Lloyd's  and  insures  the 
freight  for  300/.,  which  is  all  he  can  earn,  would 
the  underwriter,  if  the  goods  in  his  compartment 
be  lost,  be  ablo  to  say  that  he  was  not  entitled  to 
recover  for  a total  loss,  as  tho  insurance  was  on  the 
goods  in  the  ship.  If  he  was  only  interested  in 
the  goods  in  a particular  part  of  the  ship,  it  is 
competent  for  him  to  say  his  interest  was  only 
partial.  Suppose  a part  owner  takes  out  a valued 
policy  for  32-fftths  of  5000/.,  in  a ship  worth 
10,000/.,  the  underwriter  cannot  say  this  is  an  in- 
surance of  value  of  the  whole  ship.  For,  in  the 
case  of  a persou  who  takes  out  a policy  in  a general 
form,  it  is  a policy  to  cover  his  interest ; of  course 
it  may  be  a policy  to  cover  tho  whole  interest,  but 
he  may  Bhow  he  has  insured  his  part  interest. 
Suppose  a shipowner  carries  a cargo,  part  of 
cotton  and  part  of  grain,  fur  which  the  freight  is 
to  be  2000/.,  payable  in  advance  for  tho  cotton,  and 
2000L,  payable  at  the  ]»ort  of  destination  for  the 
grain.  He  insures  tho  freight  for  2000/.  May  he 
not  say,  the  grain  is  the  only  interest  I have  at 
stake,  as  I have  been  paid  for  the  cotton.  My  con- 
tention makes  tho  underwriters  liable  tor  all 
freight,  being  the  amount  paid  above  in  advance 
at  Greenock.  Ho  cited 

2 Daor,  Loot.  xiii.  h.  18  ; 

Dumas  v.  Jones,  4 Mas^aok,  407  ; 

Rising  v.  Burnt tt , Marshall  on  Insurance,  730. 

Charles  Russell,  Q.C.  and  Benjamin , Q.C.  — 
There  arc  two  questions : first,  docs  this  freight 


mean  tho  entire  freight  of  the  voyago  ? or,  secondly, 
is  it  a total  loss  which  iB  intended  to  be  covered  ? 
The  defendants  arc  willing  to  pay  ono  half  the  loss. 
The  plaintiff  says  the  meaning  of  tho  policy  is, 
that  although  tho  underwriters  had  no  notice  of  a 
prepayment  of  freight,  and  that  he  was  only  in- 
tending to  insure  tho  part  remaining  unpaid  for, 
yet  they  have  agreed  to  pay  unless  more  than  one 
half  the  goods  carried  are  delivered.  The  plaintiff 
was  interested  in  every  ton  carried : (Phillips  on  In- 
surance, part  2,  s.  1204.)  A valuation  of  the  freight 
of  a ship  is  presumed  to  be  that  of  a full  cargo, 
or  tho  charter  of  the  entire  ship,  and  is  bo  applied, 
unless  the  phraseology  of  the  policy  or  the  circum- 
stances are  ground  for  a different  construction. 
If,  therefore,  only  a part  of  the  freight  of  any 
entire  cargo  is  at  risk  at  the  timo  of  a loss,  the 
valuation  is  applied  pro  raid  in  adjusting  the  loss. 
What  was  the  real  interest  insured  hereP  Was 
the  plaintiff  entitled,  in  respect  of  ono  half  tho 
cargo,  to  demand  the  freight  at  Greenock  ? The 
words  in  the  charter-party,  “ such  freight,”  refers 
to  the  quantity  put  on  board,  and  not  to  the 
quantity  delivered,  and  it  is  a payment  in  consi- 
deration of  the  shipowner  allowing  the  charterer 
to  put  the  goods  on  board,  and  strictly  not  freight 
at  all.  [Brett,  J. — The  prepayment  is  only  an 
estimate,  and  the  difference  is  to  bo  paid  at  Bom- 
Iniv.]  If  the  plaintiff  is  only  interestod  in  one 
half  the  cargo,  does  ho  mean  that  tho  interest  does 
not  attach  until  one  half  tho  cargo  is  put  on  board, 
or  that  it  ceases  to  attach  if  the  cargo  is  jettisoned. 
The  plaintiff's  contention  is,  that  the  risk  is  to 
begin  when  tho  goods  are  put  on  board,  and  must 
continue,  dny  by  day,  until  they  are  landed  at  the 
port  of  destination.  The  old  law  was,  that  no 
freight  was  earned  except  on  what  goods  are 
, delivered,  bat  modern  commerce  and  modern  laws 
have  altered  that,  and  now  payment  of  freight  is 
often  made  in  advauco. 

Bomll,  G.J. — The  claim  in  this  case  arises  upon 
two  policies  of  insurance  effected  by  the  plaintiff 
with  tho  defendant,  one  for  500/.,  the  other  for 
700/. ; the  first  was  on  freight,  valued  at  2000/., 
the  second,  which  was  on  “ freight  payable  abroad,” 
was  also  valued  at  2000/.  The  first  was  effcctod 
after  the  charter-party  had  been  entered  into,  and 
is  dated  13th  April  1807,  tho  second  after  payment 
lmd  been  made  on  account  of  freight,  and  is  dated 
23rd  April.  Tho  charter-party  is  dated  7th  Maroh, 
and  chartered  the  Merchant  Prince  to  prooeod  to 
Greenock,  and  there  load,  in  the  usual  manner,  a 
full  cargo  of  coals,  and  thence  to  proceed  to 
Bombay  and  there  doliver  them ; the  freight  to  be 
paid  on  unloading  or  right  delivery  of  the  cargo, 
at  and  after  the  rate  of  42a.  sterling  per  ton  of 
20c wt  on  the  quantity  delivered,  and  such  freight 
is  to  be  paid  say  one  half  in  cash  on  signing  bills  of 
lading  for  four  months’  interest  at  Bank  rate,  but 
at.  not  less  than  5 per  cent,  per  annum,  5 per  cent, 
for  insurance,  and  2$  per  cent,  on  tho  gross  amount 
of  the  freight  in  lieu  of  consignment  at  Bombay, 
and  tho  remainder  on  right  delivery  of  the  cargo, 
agreeably  to  bills  of  lading,  less  cost  of  coal  short 
delivered,  in  cash,  at  current  rate  of  exchange  for 
bills  on  London  at  six  months’  sight.  The  ship- 
ment having  been  made,  one  half  freight  was  paid 
to  tho  plaintiff,  which  was  estimated  on  the  amount 
of  coals  shipped.  The  payment  so  made  was  a 
payment  on  account.  After  the  ship  had  pro- 
ceeded on  her  voyage  she  was  lost  on  a reef  near 
Bombay,  and  half  the  cargo  was  jettisoned.  The 
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rest  was  delivered  at  Bombay.  The  plaintiff  had 
received  at  this  time  one  half  the  freight,  in  pur- 
suance of  the  terms  of  the  charter-party,  and  by  it, 
it  appears  to  me,  the  freight  was  to  be  paid  on 
tho  amount  alone  delivered,  and  by  the  express 
terms  of  the  charter-party  there  is  no  liability  for 
tho  payment  of  freight  except  for  tho  amount  of 
ooas  delivered.  It  is  said  that  the  payment  of 
alf  freight  may  be  taken  as  a payment  in  respect 
of  each  ton  of  goods  shipped,  but  1 cannot  assent  to 
that  proposition.  The  payment  was  made  on  account 
and  in  respect  of  the  amount  of  goods  to  bo  deli- 
vered. Under  these  circumstances,  and  further, 
taking  tho  rate  of  freight  stated  in  tho  charter- 
party,  and  calculating  the  amount  already  paid,  wo 
see  that  the  shipowner  could  claim  no  further  sum 
in  respect  of  the  charter-party.  Now,  if  tho  voj'ago 
had  been  performed,  the  plaintiff  would  receive 
half  the  amount  by  payment  in  advance,  and  the 
other  half  upon  his  arrival  at  the  port  of  destina- 
tion, for  which  he  would  also  have  a lien  on  the 
cargo;  but,  by  the  events  which  have  happened, 
the  plaintiff  has  lost  one  half  his  freight  by  the 
perils  of  tho  sea.  We  then  come  next  to  tho  con- 
sideration of  the  question  whether  the  plaintiff  has 
insured  that  which  lie  has  lost,  and  whether  the 
policy  of  insurance  will  cover  this  loss.  This  de- 
pends on  the  construction  to  bo  put  on  the  policy, 
and  it  is  to  bo  borue  in  mind  that  tho  second 
policy  was  made  uiler  the  payment  on  account  of 
the  freight  had  taken  place.  Now  at  the  time 
these  policies  were  made,  wbut  could  be  subject  to 
a sea  risk  P One  half  the  freight  had  been  paid, 
and  therefore  only  the  other  half  could  bo  exposed 
to  peril.  There  can  be  no  doubt,  and  indeed  it  is 
not  disputed,  that  the  plaintiff  intended  to  insure 
the  freight  which  was  exposed  to  peril,  and  it  is 
equally  plain  that  the  plaintiff  was  only  interested 
in  that  portion  of  the  freight,  and  therefore  the 
only  remaining  question  is,  whether  it  is  or  it  is 
not  covered  by  the  terms  of  the  policy.  Some- 
times an  insurance  is  effected  on  freight,  some- 
times on  chartered  freight,  or  oven  on  advances 
made  on  account  of  freight.  In  these  instances 
there  is  no  specification  of  what  is  intended 
to  be  insured.  The  term  freight  generally  is 
applied  to  cases  of  goods  carried  in  a ship  and  de- 
livered, but  it  would  equally  apply  to  a payment  in 
the  nature  of  dead  freight,  or  for  the  increased 
value  of  goods  to  the  owner,  arising  from  their 
carriage  from  one  place  to  another,  which  was  tho 
point  which  arose  in  Flint  v.  Flemyng  (2  B.  Sc  Ad. 
45),  and  has  been  recognised  ever  since.  It  would 
include  tho  case  where  a ship  was  ready  to  go  to 
sea,  but  was  prevented  by  some  unexpected  peril 
insured  against,  and  from  the  time  of  Lord  Ten- 
terden  the  term  has  borne  a wide  and  general 
meaning.  In  Flint  v.  Flemyng , he  said  that  if  it 
be  a necossary  ingredient  in  the  composition  of 
freight  that  there  should  be  a money  com- 
pensation paid  by  one  person  to  another,  the 
benefit  accruing  to  a shipowner  from  using  his 
own  ship  is  not  freight.  But  if  tho  term  freight, 
as  used  in  the  policy  of  insurance,  import  the 
benefit  derived  from  the  employment  of  the  ship, 
then  there  has  been  a loss  of  freight.  It  is  the 
same  thing  to  the  shipowner,  whether  lie  receives 
that  benefit  of  the  use  of  his  ship  by  a money  pay- 
ment from  one  person  who  charters  the  whole  of 
the  ship,  or  from  various  persons  who  put  specific 
goods  on  hoard,  or  from  persons  who  pay  lnm  the 
value  of  his  own  goods  at  the  port  of  delivery,  in- 


creased by  their  carriage  in  his  own  Bhip.  The 
assured  may  fairly  consider  that  additional  valuo  as 
freight,  and  so  term  it  in  a policy.  And  so  in  Phillips 
on  Insurance,  cap.  3,  sect.  11,  the  author  says: — 
" ‘ Freight,'  in  the  common  acceptation  of  the  term, 
is  either  the  amount  paid  by  the  hirer  oftheshipto 
the  owner  for  the  use  of  it,  or  the  amount  paid  to 
the  shipowner  for  the  transportation  of  goods.  The 
term  is  also  used  to  signify  the  cargo.  In  insurance, 
the  term  * freight ' signifies  the  earnings  or  profits 
derived  by  the  shipowner  or  tho  hirer  of  the  ship 
from  the  use  of  it  himself,  or  by  letting  it  to  others 
to  be  used,  or  by  carrying  goods  for  others/’  These 
terms  would  all  be  included  in  the  definition  which 
I adopt,  vis.,  the  benefit  derived  from  tlie  employ- 
ment of  the  ship.  This  being  the  meaning  of  the 
term,  the  freight  would  bo  included  in  the  meaning 
of  the  policy.  This  general  meaning  having  been 
attached  by  underwriters  to  the  term  " freight,”  it 
seems  to  me  that  if  they  desire  to  limit  the  word,  it 
is  for  them  to  do  so.  The  modes  of  payment  of 
freight  are  known  to  be  various,  and  it  is  a common 
practice  to  pay  part  in  advance,  and  several  provi- 
sions are  generally  inserted  in  tho  charter-party  to 
regulate  the  manner  of  such  payment,  l think, 
therefore,  these  policies  would  include  anything  in 
the  nature  of  freight;  here  nothing  was  said  to 
alter  the  usual  proceeding  in  such  matters.  No 
inquiry  was  made,  and  we  cannot  suppose  that 
anything  but  the  ordinary  course  was  to  be  pur- 
sued. The  policy  does  not  specify  what  freight  is 
insured  and  what  not,  and  the  subject-matter 
would  therefore  depend  upon  the  facts.  The  facts 
here  show  wlmt  was  at  risk,  viz.,  half  the  freight 
of  the  entire  ship.  That  was  intended  to  be  covered, 
and  was  lost.  The  words  are  sufficient  to  cover 
such  a loss,  and  the  plaintiff  is  entitled  to  recover 
the  whole  amount. 

Brett,  J. — The  plaintiff  Beeks  to  recover  the 
balance  of  loss,  and  as  half  only  of  the  freight  was 
insured,  the  defendant  has  paid  50  per  cent.,  and 
says  the  plaintiff  must  show  a total  loss  before  he 
is  entitled  to  succeed.  It  is  suggested  that  the 
plaintiff  has  a right  to  assume  that  the  insu- 
rance of  freight  was  in  respect  of  the  whole  goods 
on  board,  and  that  tho  defendant  would  not  be 
bound  to  pay  unless  there  was  a total  loss.  The 
plaintiff,  on  tho  other  hand,  urged  that  the  insu- 
rance was  on  the  only  freight  in  which  ho  had 
an  insurable  interest.  With  regard  to  the  first 
art,  I had  some  little  doubt  whether  the  defen- 
ant  was  not  entitled  to  assume  that  these 
policies  were  on  all  the  goods  on  board  the  ship, 
as  generally  policies  on  freight  would  apply  to  the 
whole  cargo  on  board,  but  Mr.  Williams  has  con- 
vinced me  that  where  a policy  of  insurance  is  in 
general  terms,  we  must  confine  the  assurance  to 
that  which  was  intended  to  be  insured  at  the  time, 
although  the  insurer  did  not  disclose  what  was 
intended  to  be  insured  to  the  underwriter.  As  the 
policy  was  in  general  terms,  if  the  assured  intended 
only  to  insure  a part  of  his  interest,  either  party 
might  show  that  which  was  really  intended  to  be 
insured,  and  by  evidence  these  policies  might  bo 
shown  to  apply  to  something  less  than  all  the 
goods  on  board  ship.  The  court  here  are  to  draw 
inferences  of  fact.  Now  tho  only  thing  the  plaintiff 
could  effectually  insure  was  the  freight  payable 
abroad.  The  whole  interest  , therefore,  was  about 
20002.,  and  this  policy  was  made  out  on  freight 
generally  valued  at  20002.  That  was  the  only  in- 
terest he  had,  and  the  inference  is  irresistible,  that 
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this  was  the  freight  he  intended  to  insure,  and 
which  ho  would,  under  the  tcnnB  of  the  charter- 
party,  lose,  if  all  the  goods  were  not  delivered  at 
Bombay.  The  real  point  then  is,  what  is  the 
proper  interpretation  of  the  charter-party  ? Did 
the  charterer  Iobo  the  whole  freight  he  had  at  risk, 
or  only  part  P On  that  part  of  the  case,  I havo 
very  little  doubt.  The  freight  is  to  be  paid  on  un- 
loading and  delivering  of  the  cargo,  at  tho  rate  of 
42*.  per  ton  on  the  quantity  delivered.  To  averago 
the  payment  at  Bombay,  you  must  ascertain  the 
amount  which  is  due  on  the  whole  cargo,  and  then 
deduct  the  amount  prepaid  in  Greenock.  I cannot 
think  it  was  a prepayment  of  one  guinea  a ton ; it 
is  an  estimated  amount  of  the  whole,  and  there- 
fore I think  the  insurance  was  on  what  the  plain- 
tiff had  at  risk,  and  that  it  has  been  totally 
lost.  My  judgment  must  therefore  be  for  the 
plaintiff. 

Grove,  J. — When  an  insurance  has  been  effected 
in  general  terms,  either  party  may  show  what  in 
fact  was  insured,  and  here  tho  charter-party 
becomes  important.  Here  the  assured  may  show 
that  he  has  one  half  the  freight  at  risk,  and  that  is 
his  only  interest  in  the  concern,  and  unless  there 
is  something  repugnant  in  the  policy,  he  ought  to 
recover. 

Rule  discharged. 

Attorney  for  plaintiff,  James  CoiteriU. 

Attorneys  for  defendants,  Arglcs  and  Rawlins. 


Thursday , June  5,  1873. 

The  Imperial  Ottoman  Bank  v.  Cowan;  Cowan  v. 
The  Imperial  Ottoman  Bank. 

Bill  of  lading— Mixed  cargo — Delivery  of  the  cargo 
to  different  consignees. 

In  Jan.  1888,  C.  and  Co.,  the  defendants,  contracted 
to  purchase  1400  quarters  of  rye,  then  at  Salo- 
nica , from  the  plaintiffs,  at  41*.  per  quarter  free 
on  board,  March  shipment,  the  plaintiffs  finding 
the  vessel.  The  plaintiff  having  chartered  The 
Agatha,  the  captain  on  loading  her  informed  the 
bank  that  she  would  take  from  200  to  300  quarters 
of  rye  beyond  that  ordered  by  the  defendants.  The 
plaintiffs  being  unable  to  obtain  any  rye,  pur- 
chased seventy  quarters  of  maize  to  make  up  the 
cargo.  The  rye  and  maize  were  shipped  on 
board,  and  one  bill  of  lading  was  made  out  for 
both  rye  and  maize  and  sent  to  the  plaintiffs. 
The  maize  icas  then  offered  to  the  defendants,  and 
taco  invoices  and  two  bills  of  exchange  were  made 
out,  one  for  the  rye,  the  other  for  the  maize.  The 
defendants  who  refused  to  have  anything  to  do 
with  the  maize,  had  in  the  meantime  sold  the  rye 
to  C.,  but  C.  on  finding  there  was  not  a clean  bill 
of  lading  refused  to  accept  either  it  or  the  bill  of 
exchange.  The  plaintiffs  on  being  informed  of 
this  informed  the  defendants  that  they  would  dis- 
charge the  maize  from  the  ship  at  their  own  «se- 

CMO,  and  shortly  aftencards  indorsed  the  bill  of 
ling  as  follows:  “ Deliver  the  rye  to  Messrs. 

O.  and  Co.  or  their  order,  and  the  within  men- 
tioned maize  to  us  or  our  order.  The  delivery  of 
the  maize,  and  the  freight,  and  all  charges  thereon 
to  be  at  our  expense,  and  the  maize  to  be  delivered 
so  as  not  to  interfere  with  the  working  and  de- 
livery of  the  rye.” 

Held,  that  the  delivery  of  a clean  bill  of  lading  was 
not  a necessary  coiidition  of  the  contract,  the 


plaintiffs  having  been  ready  to  pay  all  the  ex- 
penses incident  to  the  maize  being  included  in  the 
bill  of  lading,  and  also  absolutely  and  uncon- 
ditionally to  deliver  the  rye  in  time;  and  also 
that  there  was  a sufficient  delivery  to  entitle  the 
plaintiffs  to  recover  for  non-acceptance. 


Special  Case. 

1.  The  Imperial  Ottoman  Bank  has  its  principal 
place  of  business  at  Constantinople,  with  a branch 
at  Salonica,  and  au  agency  in  London,  and  Messrs. 
Cowan  and  Co.  are  merchants  carrying  on  busi- 
ness at  33,  West  Register-streot,  Edinburgh. 

2.  The  bank  in  addition  to  its  ordinary  business 
has  been  and  is  in  tho  habit  of  making  purchases 
of  grain  in  the  Levant,  and  of  disposing  of  the 
same  to  or  to  tho  order  of  persons  requiring  such 
grain,  and  of  reimbursing  itself  by  drawing  on  the 
latter.  Messrs.  Horsley,  Kibble,  and  Co.,  of  70, 
Gracechurch-sfcreet,  in  the  City  of  London,  are 
commission  agents,  and  the  bank  has  been  and  is 
in  the  habit  of  forwarding  to  them  offers  of  grain 
with  a view  to  their  effecting  the  sale  of  the  grain 
to  merchants  in  tho  United  Kingdom,  tho  nank 
paying  Messrs.  Horsley  and  Co.  a commission  on 
these  transactions. 

3.  Prior  to  the  4th  Jan.  1868,  the  bank  at  Salo- 
nica forwarded  to  Messrs.  Horsley  and  Co.  an 
offer  of  a parcel  of  1400  quarters  of  Orphano  rye, 
March  shipment,  at  42*.  free  on  board,  and  on  the 
4th  Jan.  Messrs.  Horsley  and  Co.  communicated 
this  offer  to  Messrs.  Cowan  and  Co. 

4.  The  following  correspondence  in  reference  to 
this  offer  then  took  place  between  Messrs.  Horsley, 
Kibble,  and  Co.,  and  Messrs.  Cowan  and  Co.  On 
the  4th  Jan.  1868,  Messrs.  Horsley  and  Co.  sent 
on  one  of  their  printed  forms  a notice  of  this  offer. 
The  following  is  a copy  thereof : — 

79,  Uraoeohurch-street,  E.C. 

London,  4th  Jan.  1868. 

Grain. 

Wo  hare  the  following  firm  offer  by  wire  for  The 

Imperial  Ottoman  Bank. 

Subject  to  any  mistakes  in  transmission. 

Particulars. 


1400  quarters  Bye. 

at  Orphano. 

Shipment  in  March. 

Prioo  42*.  f . o.  b. 

Terms— Three  months  from  date  of  bill  of  lading.  For 
further  particulars  apply  to 

Horslkt,  Kibble,  and  Co. 


To  Messrs.  Cowan  A Co. 


On  tho  6th  Jan.  1868,  Messrs.  Cowan  and  Co. 
telegraphed  to  Messrs.  Horsley,  Kibble,  and  Co., 
offering  41*.  for  the  rye,  and  wrote  to  Messrs. 
Horsley,  Kibble,  and  Co.  on  the  same  day  as 
follows : — 

Dear  Sirs  — Your  favour  of  the  4th  instant  duly  to 
hand,  and  in  answer  to  your  offer  of  rye,  we  telegraphed 
to  you  offering  41s.  and  have  your  answer.  Rye  is  under 
offer  until  6th,  if  not  taken,  will  write,  but  have  no  au- 
thority to  take  under  42s.  We  will  await  your  communi- 
cation.— Yours,  obediently,  Cowan  and  Co. 

And  on  the  7th  Jan.  1868,  Messrs.  Horsley  and 
Co.  replied  as  follows  : — 

Dear  Sirs,  — We  have  yours  of  the  6th.  and  telegraph 
and  wire  our  friendH  to  ship  the  1400  quarters  rye  at  41s. 
free  on  board,  they  providing  vessel.  — Yours,  4.O., 
Horhlet  and  Co. 

5.  On  tho  7th  Jan.  1868,  Messrs.  Cowan  and  Co. 
filled  up  a lithographic  form  which  was  supplied 
to  them  by  Horsley  and  Co.,  and  returned  the 
samo  to  Messrs.  Horsley  and  Co. 

London.  Edinburgh,  7th  Jan.  1868. 

Uentlomen,  — Your  friends  at  Salonica  can  purchas 
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and  ship  for  onr  aooonnt  by  sailing  vessel  to  U.  K.  or 
continent  the  following  quantity  of  rye:  About  1400 
qrts  at  not  over  41s.  per  4801b.  f.  o.  b. 

Your  friends  will  execute  the  order  under  the  limit,  if 
practicable.  For  coat  they  will  please  draw  on  un  pay- 
able in  London  at  3 m.  d.  whioh  drafts  will  be  duly  ac- 
cepted on  presentation. 

The  order  is  to  be  telegrapbod  at  our  expense  in  words 
or  cypher  at  your.  option  (wo  taking  the  risk  of  any 
errors  in  transmission),  and  it  is  to  remain  in  force 
until  cancelled  by  Yours  respectfully, 

Cowan  and  Co. 

6.  On  the  9th  Jan.  1868,  Messrs.  Horsley  and 
Co.  wrote  to  the  bank  at  Salonica  a letter  from 
which  the  following  is  an  extract : — 

Firm  offers.  We  are  obliged  by  yours  offering  1400 
quarters  of  Orphano  rye,  March,  at  42s.  f.  o.  b.,  but 
have  not  been  able  to  find  buyers  at  the  price.  W e have, 
however,  forwarded  you  from  our  friend*,  Cowan  and 
Company,  Edinburgh,  a counter  offer  of  41a.  per  4801bs. 
f.  o.  b.  for  the  1400  quarters  rye,  and  we  wait  to  learn 
whether  this  ia  accepted,  March  shipment,  you  finding 
vessel. 

7.  In  reply  to  the  said  letter  of  the  0th  Jan. 
1868,  the  Bank  at  Salonica  on  tho  14th  Jan.  1868, 
wrote  to  Messrs.  Horsley,  Kibble,  and  Co.,  a letter 
from  which  the  following  is  an  extract : — 

We  have  been  able  to  execute  Messrs.  Cowan’s  order  for 
1400  qrs.  rye  at  41s.  f.  o.  b.  Orphano  shipment  in  March, 
We  are  trying  to  charter  a vessel  of  the  suitable  sire. 

8.  Messrs.  Horsley  and  Co.  having  informed 
Messrs.  Cowan  and  Co.  that  their  ofTer  had  been 
accepted,  received  instructions  from  them  to  resell 
tho  rye.  Accordingly  on  the  28th  Jan.  1868,  Messrs. 
Horsley  and  Co.,  acting  under  the  instructions, 
sold  through  Messrs.  P.  and  A.  D’Arcy,  a cargo  of 
from  1400  to  1800  quarters  of  rye  to  Messrs. 
Corneille,  David,  and  Co.,  and  the  following  is  a 
copy  of  the  contract  of  sale : — 

London,  28th  Jan.  1888. 

Sold  by  order  for  account  of  Messrs.  Horsley  and  Com- 
pany to  Messrs.  Corneille,  David,  and  Co.  a cargo  of 
1400  quarter*  of  rye,  of  fair  average  quality  of  the  season 
at  the  time  of  shipment.  To  bo  shipped  at  Orphano  by 
a vessel  not  inferior  to  A 1 in  red  Lloyds  or  5-0ths. 
1.  1.  French,  Italian,  or  Austrian  Veritas  (Greek  and 
Turkish  flags  excepted)  shipment  to  be  made  not  later 
than  the  10th  April  next  at  tho  prico  of  52s.  less  2 per 
cent,  (say  52s.  loss  2 per  cent.)  per  quarter  of  4801b. 
sound  or  damagod,  cost  freight  and  insurance  to  a safe 
direct  port  on  the  continent  between  Havre  and  Ham- 
burgh,  both  inclusive,  and  to  discharge  as  per  charter- 
party  afloat,  calculating  provisionally  (till  Anal  outturn 
is  ascertained)  as  customary,  per  quarter  of  4481b.  No 
charge  for  damage.  All  accidents  of  the  sea  (pnmping 
np  grain  excepted)  which  may  oanse  a deficiency  in  in- 
voice weight,  to  be  for  bnyor’s  account,  and  provisional 
inyoioe  in  such  case  is  to  be  final  as  to  measure,  and  the 
weight  is  to  be  adjusted  by  the  average  weight  of  the 
sound  grain  delivered. 

Payment  by  cash  in  London,  less  interest  at  5 per  oent. 
per  annum  or  bank  rates  of  the  day  on  which  tho  invoice 
is  handed,  at  buyer's  option,  for  the  unexpired  torm  of 
three  months  from  date  of  bill  of  lading,  in  exchange  for 
bill  of  lading  and  policy  of  insurance  to  be  for  2 per  cent, 
over  invoice  amount,  including  tho  2}.  Sellers  to  pay 
our  commission  of  i per  oent.  whethor  this  contract  is  or 
is  not  cancelled. 

Computation  of  weight  to  be  as  customary  at  the  port 
of  discharge.  In  oaeo  of  prohibition  of  export  or  blockade 
preventing  shipment  contract  to  be  can  colled.  Payment 
to  be  made  for  the  cargo  within  seven  days  from  the  day 
notice  is  given  to  the  bnyer  that  the  documents  are 
ready  for  delivery.  Sufficient  lay  days  are  to  be  re- 
served for  discharging.  In  case  of  any  dispnte  respecting 
this  contract  it  is  agreed  by  bnyors  and  sellers  to  leave 
tho  same  to  the  arbitration  of  two  London  corn  dealers, 
one  of  whom  is  to  be  nominated  by  each  party,  or  thoir 
umpire,  and  to  be  bound  by  thoir  award,  or  by  tho 
award  of  their  umpire.  Orders  to  be  given  in  sufficient 
time  before  signing  bill  of  lading. 


9.  Tho  above  mentioned  purchase  by  Messrs. 
Cowan  and  Co.  wits  one  of  a series  of  purchases  which 
had  been  made  by  them  from  the  bank  through 
Messrs.  Horsley  and  Co.  who  acted  in  these  trans- 
actions as  agents  for,  and  received  commission 
from,  tho  bank.  These  pure  liases  were  made  by 
Messrs.  Cowan  and  Co.  for  the  purpose  of  rosalc, 
and  Messrs.  Horsley  and  Co.  were  aware  of  this 
fact.  The  date  on  which  the  bank  first  heard  of 
the  aforementioned  resale  to  Messrs.  Corneille, 
David  and  Co.,  was  on  or  about  tho  6th  Feb.  1868, 
but  tho  bank  was  not  then,  or  any  time  prior  to 
the  shipment  of  the  rye  as  hereinafter  mentioned, 
awaro  of  tho  terms  of  the  resale,  further  than  that 
the  cargo  was  sold  for  shipment  not  later  than 
the  10th  April  1868.  This  circumstance  was  com- 
municated to  the  bank  in  a letter  of  tho  6th  Feb. 
1868,  written  by  Messrs.  Horsley  and  Co.,  from 
which  letter  the  following  is  an  extract: — 

Please  note  that  the  cargo  is  eold  for  shipment  not 
later  than  tho  10th  of  April. 

10.  The  bunk  chartered  for  the  carriage  of  the 
rye  a vessel  called  the  Agatha  by  a eharter-oarty 
which  was  dated  the  2nd  March  1868.  [Yhen 
followed  the  charter-party.] 

11.  On  tho  17th  March  the  brokers  of  Messrs. 
Corneille,  David,  and  Co.  gave  notice  to  Messrs. 
Horsley,  and  Co.,  that  tho  destination  of  the 
cargo  of  rye  was  Antwerp,  and  notice  having 
been  given  to  the  bank  of  the  place  to  which  the 

| cargo  was  to  bo  sent,  the  vessel  was  thereupon 
I ordered  to  go  to  Antwerp  to  discharge  her  cargo. 

12.  Early  in  April  the  captain  of  tho  Agatha 
informed  the  bank  at  Salonica  that  the  vessel 
would  take  from  200  to  300  quarters  of  rye  beyond 
tho  1400  quarters  so  ordered  by  Messrs.  Cowan 
and  Co.,  but  although  the  bank  used  all  reason- 
able endeavours,  it  was  found  impossible  to  pur- 
chase the  additional  quantities  of  rye,  and  the 
bank  consequently  instructed  the  agents  to  com- 
plete the  cargo  by  purchasing  tho  only  grain  then 
to  be  found  at  Orphano,  and  on  the  7th  April 
1868  informod  Messrs.  Horsley  as  follows : — 

Agatha.  The  captain  has  informod  ns  that  his  vessel 
will  take  200  or  300  quarters  over  tho  quantity  of  ryo 
wo  have  at  Orphano  (1400).  Notwithstanding  all  onr 
efforts  we  have  been  unable  to  procure  the  necessary 
rye  to  complete,  this  article  being  entirely  absent.  We 
have,  however,  instructed  our  agent  to  oomplete  the 
cargo  with  tho  only  ooreal  which  is  to  be  found  thoro,  i.e. 
maize,  which  we  will  invoice  at  the  lowest  possible  price. 
Should  Messrs.  Cowan  and  Co.  refuse  to  aooept  it,  it  will 
then  have  to  be  sold  on  our  account.  We,  however, 
trust  they  will  make  no  difficulty  in  accepting  it.  &s  wo 
hftdchartered  the  vossel  for  180  tons,  i.r.  about  1450  qrs., 
and  it  is  not  our  fault  if  it  takes  more, 
i Accordingly,  seventy -eight  quarters  of  maizo  were 
j purchased  by  the  bank  and  shipped  on  board  tho 
Agatha , together  with  1417  quarters  of  rye,  and 
thon  the  cargo  of  the  Agatha  was  completed. 

13.  The  rye  and  maize  wero  shipped  on  board 
the  Agatha,  and  a bill  of  lading  was  duly  signed 
by  the  master  and  banded  to  the  bank.  The  bill 
of  lading  was  in  the  usual  form,  and  was  indorsed 
as  follows : — 

Deliver  to  the  Imperial  Ottoman  B&nk,  London 
Agency,  or  order. 

Pour  la  Banqne  Imperial  Ottoman, 

A.  Noblet,  Directenr. 

There  was  no  separate  bill  of  lading  for  the  rye. 
The  maize  and  rye  were  so  loaded  on  board  the 
ship  that  tho  one  could  without  difficulty  or  delay 
bo  discharged  and  delivered  separately  from  the 
other. 
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14.  Two  invoices  were  duly  made  out,  one  for 
the  rye  and  one  for  the  maize.  Two  bills  of  ex- 
change, dated  respectively  the  7th  April  1868,  at 
one  mouth’s  date,  were  drawn  by  the  bank  at 
Salonica  on  Messrs.  Cowan  and  Co.,  one  for  the 
sum  of  29591  15a.  Id.,  the  other  for  the  sum  of 
151/.  9*.  Id.  The  bill  for  2959/.  15s.  Id.  was  drawn 
aftor  ono  month’s  date,  instead  of  three  months, 
in  pursuance  of  an  agreement  duly  entered  into 
for  that  purpose. 

15.  The  bill  of  lading  was  sent  by  the  bank  at 
Salonica  to  the  bank  in  London,  and  the  invoices 
and  bills  of  exchange  were  forwarded  by  the  bank 
at  Salonica,  through  the  London  branch,  to  Messrs. 
Horsley,  Kibble,  and  Co.,  to  be  by  them  tendered 
to  Messrs.  Cowan  and  Co.,  and  on  tho  24th  April  tho 
invoices  and  drafts  were  forwarded  to  Messrs. 
Cowan,  in  a letter,  of  which  following  is  extract : 

Agatha,  Enclosed  invoices  and  drafts  for  oosta. 
The  maize  is  on  the  same  bill  of  lading  as  tho  rye,  and 
dated  7th  April,  as  there  would  no  doubt  bo  a loss  on  the 
maize  we  presume  you  will  wish  to  leave  it  for  aooonnt 
of  shipper*,  bnt  if  yon  will  accept  the  bill  wo  will  get 
an  nnaertaking  from  tho  bank  to  hold  yon  harmless  for 
so  doing. 

The  16th  and  17th  paragraphs  contained  cor- 
respondence between  Messrs.  Horsley  and  Co.  and 
Messrs.  Cowan. 

18.  Messrs.  Corneille,  David,  and  Co.,  on  the  2nd 
May,  informed  Messrs.  Horsley  and  Co.  that  they 
could  not  accept  tho  Agatha'*  documents  against 
tho  contract  of  the  28th  Feb.,  unless  the  buyers 
for  whom  they  acted  as  commission  agents  con- 
sented to  take  tho  rye  oil  thoir  hands,  and  on  the 
4th  May  the  following  letter  was  sent : — 

Messrs.  P.  and  H.  D’Arcy. 

Dear  Sirs, — Confirming  oar  memorandum  of  1st  instant, 
we  now  beg  to  refaso  positively  the  Agatha '*  cargo  of 
Orphano  rye  in  consoquonco  of  oar  buyers  rejecting  it 
as  not  in  accordance  with  contract  of  Jan.  28th,  and  we 
retnrn  the  copy  of  invoice  you  sent  us,  and  will  be 
obliged  for  a cheque  for  our  commission,  say  £73  Ms., 
and  another  for  tne  profit  our  buyer  loses,  which  at  tho 
exchange  of  25  francs,  12}  is  £22  14a.,  without  prejudice 
to  alaiming  farther  charges  in  case  of  arbitration.  — We 
are,  dear  Sirs,  yours  truly,  Corneille,  Davii>,  and  Co. 

20.  On  May  7,  Messrs.  Horsley  and  Co.  sent 
Messrs.  Cowan  the  following  telegram 

The  Imperial  Ottoman  Bank  here  reqnosts  yon  will 
retnrn  to-day  the  draft  against  rye,  per  Agatha,  accepted 
or  not. 

On  the  same  day  Messrs.  Cowan  and  Co.  answered 
this  telegram  by  tho  following : — 

We  are  in  receipt  of  your  telegram,  and  send  you,  as 
requested,  Ottoman  Bank  Draft,  £295 9 15s.  Id.  unac- 
cepted.—Yours,  Ac.,  Cowan  and  Co. 

21.  On  the  8th  May,  Messrs.  Cowan  and  Co. 
having  refused  acceptance  of  the  said  draft,  Messrs. 
Horsley  and  Co.  wrote  to  the  bank  as  follows : 

Enclosed  is  the  bill  on  Cowan  and  Co  for  ryo  per 
Agatha,  unaccepted,  for  which  we  wired  yesterday  at 
your  request. — Yours,  Ac.,  Horsley  and  Co. 

On  the  same  day  Messrs.  Cowan  and  Co.  wrote  to 
Messrs.  Horsley,  Kibble,  and  Co.,  tho  following 
letter 

8th  May  1868. 

As  we  did  not  state  yesterday  onr  reasons  for  return- 
ing the  draft  against  rye  per  Agatha  we  do  so  now,  and 
will  thank  yon  to  communicate  them  to  tho  Imperial 
Ottoman  Bank.  Wo  refused  to  acoopt  the  draft  bocanso 
the  bank  had  not  given  ns  a proper  bill  of  lading  for  the 
rye.  We  presume  tho  question  will  be  settled  by  arbi- 
tration, and  we  shall  be  glad  to  hear  that  it  is  arranged. 
We  can  hardly  donbt  its  decision  will  be  against  our 
buyers. — Yours,  £o.,  Cowan  and  Co. 


And  on  tho  11th  May  a copy  of  this  letter  was 
forwarded  by  Messrs.  Horsley  and  Co.  to  the 
bank. 

Subsequently,  tho  question  whether  Messrs. 
Cowan  and  Co.  had  broken  their  contract  with 
Messrs.  Corneille,  David,  and  Co.,  by  not  delivering 
proper  shipping  document,  was  submitted  to  arbi- 
tration, and  on  tho  80th  May  1868,  the  arbitrators 
awarded  that  the  cargo  of  rye  per  Agatha  was  uot 
a proper  tender  under  the  contract,  and  that  there 
was  auo  to  Messrs.  Corneille,  David,  and  Co.  the 
sum  of  85 1.  14«.,  in  full  of  all  claims  for  nonfulfil- 
ment of  the  contract. 

On  the  13th  May  1868,  the  solicitor  for  the  bank 
wrote  to  Messrs.  Cowan  and  Co.,  calling  upon 
them  to  accept  the  bill  of  exchange  for  29o9/. 
15a.  10d.,  and  to  porform  thoir  contract,  and  on 
the  14th  May  he  sent  the  following  letter : — 

60,  Throiulnoedlo- street,  London,  E.C. 

14th  May,  1868. 

Imperial  Ottoman  Bank  and  Yourselves 
Dear  Sira. 

I have  this  morning  aeon  Messrs.  Horsley  and  Co.,  and 
understand  from  them  that  Mr.  Nicholson,  of  Lime- 
street,  is  your  London  solicitor.  I would  suggest  that 
yon  should  pat  him  in  communication  with  me.  I beg  to 
give  yon  notice  on  behalf  of  the  bank  that  they  do  not 
and  never  have  required  yon  to  take  the  maize,  nor  to 
accept  the  bill  for  it,  but  thoy  are  pro  pared  to  hand  over 
to  von  tho  bill  of  lading,  it  being  arranged  that  maize  is 
to  bo  delivered  to  them,  and  that  they  will  discharge  the 
maize  from  the  ship  at  their  own  costs,  and  so  as  in  no  way 
to  interfere  with  tne  delivery  to  yon  or  your  ordor  of  tho 
ryo.  I bcliovo  yon  have  already  been  informed  of  this, 
but  I think  it  desirable  to  formally  repeat  the  notioe. — 
—I  remain.  Gentlemen,  yonr  obedient  servant, 

Messrs.  Cowan  and  Co.  G.  M.  Clements. 

On  tho  21st  May  1868,  the  solicitor  for  the  bank 
wrote  to  Mr.  Nicholson  the  following  letter : — 

60,  Threadneodle-street,  E.C. 

21st  May,  1868. 

Imperial  Ottoman  Bonk  and  Cowan. 

Dear  Sirs, 

With  reference  to  my  letter  to  Messrs.  Cowan,  of  the 
14th  instant,  I am  authorised  by  tho  Imperial  Ottoman 
Bank  to  say  that  thoy  are  willing  tho  bill  of  lading  shall 
be  specially  indorsed  to  the  effect  that  tho  ryo  is  to  be 
delivered  to  the  Imperial  Ottoman  bank  or  thoir  order. 
And  that  it  is  to  be  so  delivered  at  the  bank’s  expense 
and  risk,  and  so  as  not  to  interfere  with  the  working 
and  delivery  of  the  ryo.  Tho  bill  of  lading  so  indorsed 
will  bo  handed  to  Messrs.  Cowan. — I remain,  Dear  Sira, 

Jours  truly,  G.  M.  Clements. 

. Wilson  Nicholson,  Esq. 

To  this  Mr.  Nicholson  replied,  that  in  conse- 
quence of  tho  Ottoman  Bank  having  failed  to 
supply  Cowan  and  Co.  with  a proper  document  for 
the  shipment  of  ryo,  thoy  havo  lost  thoir  sale,  and 
shall  therefore  proceed  againBt  the  bank  for  all 
damages  and  losses  which  thoy  may  sustain. 

22.  On  the  16th  June  1868,  the  bank  indorsed 
the  said  bill  of  lading  so  indorsed,  together  with  the 
sum  of  35/.  (which  was  sufficient  to  cover  all  pos- 
sible charges  for  freight  or  othorwiso  in  respect  of 
tho  said  carriage),  to  Messrs.  Cowan  and  Co.,  who 
then  refused  to  tako  the  bill  of  lading  and  to  ac- 
cept tho  said  bill  of  exchange  for  the  price  of  the 
rye,  or  otherwise  pay  for  the  same.  On  tho  5th 
July  1868,  the  Agatha  arrived  at  Antwerp,  and 
Messrs.  Cowan  and  Co.  might,  if  they  had  then 
chosen  so  to  do,  have  obtained  the  ryo  without  delay 
or  difficulty. 

23.  After  the  arrival  of  the  Bhip  at  Antwerp,  the 
ryo  was  by  arrangement  between  tho  bank  and 
Messrs.  Cowan  and  Co.  sold  by  the  bank  without 
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prejudice  to  the  rights  of  any  of  the  parties  con- 
cerned, and  the  amount  realised  thereby,  after 
payment  of  freight  and  expenses,  was  the  sum  of 
IH601.  16s.  2d.,  which  was  received  and  retained  by 
the  bank.  The  bank  claims  of  Messrs.  Cowan 
and  Co,,  by  reason  of  their  not  having  taken  to 
tho  said  rye  anti  accepted  the  said  bill  of  exchange 
drawn  on  thorn  for  the  price  thereof,  the  sum  of 
1098/.  18s.  lid.  (being  the  difference  between  the 
said  sum  of 2959/.  15s.  Id.,  for  which  tho  said  bill 
of  exchange  was  drawn,  and  the  said  sum  of 
18601,  16s.  2d.),  and  also  the  sum  of  2171.  14*.  Id., 
being  interest  on  the  said  sum  of  2059L  15s.  Id., 
from  the  time  the  said  bill  would  have  become 
payable,  until  the  29fch  Oct.  1860,  when  the  said 
sum  of  I860?.  16«.  2d.  was  realised  bv  the  bank 
(such  sums  of  10981.  18s.  lid.  and  217/.  14s.  Id., 
making  together  the  sum  of  1316/.  13s.),  and  also 
interest  on  the  said  sum  of  1098/.  18s.  lid.,  from 
tho  29th  Oct.  1869  to  the  present  time. 

Messrs.  Cowan  and  Co.  claim  of  the  bank , by 
reason  ol  their  being  prevented  from  performing 
their  contract  with  Messrs.  Corneille,  David,  ana 
Co.,  the  sura  of  235/  15s.  Id.  After  tho  time  when 
the  bill  of  lading  and  the  bill  of  exchange  were 
first  tendered  to  Messrs.  Cowan  and  Co.,  tho  price 
of  rye  had  fallen,  so  that,  except  by  reason  of 
the  said  resale  to  Messrs.  Corneille,  David,  and  Co., 
there  was  no  loss  to  Messrs.  Cowan  and  Co. 

‘J4.  The  shipment  of  the  rye  is  to  be  taken  to  have 
been  in  all  respects  regular  aud  correct,  except  so 
far  as  it  may  have  been  irregular  aud  incorrect  by 
reason  of  the  maize  having  been  shipped  in  tho 
same  vessel  together  with  the  said  rye,  and  by 
reason  of  the  maize  and  the  rye  having  been  bot  h 
included  in  the  same  bill  of  lading. 

The  court  is  to  be  at  liberty  to  draw  such  in- 
ferences of  fact  as  a jury  would  be  justified  in 
drawing. 

The  questions  for  tho  opinion  of  the  oourt  are : 
First,  whether  the  bank  has  any  right  of  action 
against  Messrs.  Cowan  and  Co. ; secondly,  whether 
Messrs.  Cowan  and  Co.  have  any  right  of  action 
against  the  bank  ? If  the  court  shall  answer  the 
first  question  in  the  affirmative,  then  judgment  shall 
be  entered  in  the  first  actioQ  for  the  bank  for  such 
sums  as  the  court  shall  direct,  with  costs ; and  if 
in  the  negative,  then  judgment  shall  be  entered  in 
the  first  action  for  Messrs.  Cowan  and  Co.,  with 
costs.  If  the  court  shall  answer  the  second  ques- 
tion in  the  affirmative,  then  judgment  shall  bo 
entered  in  the  second  action  for  Messrs.  Cowan 
and  Co.  for  such  sum  as  tho  court  shall  direct, 
with  costs ; and  if  in  the  negative,  then  judgment 
shall  be  entered  in  the  second  action  for  the  bank, 
with  costs. 

II.  Matthews,  and  J.  C.  McUhew,  for  the  Bank. 

— Tho  contract  is  contained  in  the  letters  of  the  7th 
and  lJth  Jan.  It  is  a condition  of  the  contract  that, 
there  shall  bo  a single  bill  of  lading  for  tho  rye. 
Suppose  no  ship  of  the  right  size  could  be  found, 
and  that  the  captain  says  I will  not  issue  sepa- 
rate bills  of  lading,  1 presume  the  bank  would  be 
entitled  to  Bay,  we  have  done  the  best  we  can,  but 
wc  could  only  get  one  bill  of  lading.  It  is  not  a 
condition  precedent  to  tho  bankers’  right  to  re- 
cover. [Keating,  J. — Take  the  case  where  tho 
shipment  was  only  a small  proportion  of  the  whole, 
would  it  not  be  hard  for  tno  consignee  to  have  to 
pay  the  whole  freight  to  get  his  goods  ?]  It  might 
be,  but  ho  would  have  bis  remedy  over.  If  the 
defendants  wanted  to  have  the  documents  in  a 


particular  form,  they  must  stipulate  for  them.  He 

Brown  ▼.  Hare,  4 H.  ft  N.  822; 

Green  V.  SicheU,  7 C.  B.,  N.  8.,  747;  2 L.  T.  Kep. 

N.  8.  745. 

Field,  Q.O.  (with  whom  was  HoU.)  for  Messrs. 
Cowan. — All  tho  documents  previous  to  the  7th 
Jan.  are  to  bo  read  as  part  of  the  case.  The  master 
had  a lien  on  the  rye  for  the  freight  of  the  maize. 
The  invoice  of  the  rye  only  was  sent  in  to  the  pur- 
chasers, yet  the  defendants  are  asked  to  accept  a 
bill  of  exchange  for  both  rye  and  maize,  on  con- 
dition of  being  held  harmless  by  the  bank.  The 
cose  of  Waii  v.  Baker  (2  Ex.  1)  is  in  point,  and 
that  case  has  been  confirmed  by  the  Exchequer 
Chamber  in  Turner  v.  The  Trusteed  of  the  Liver - 
pool  Dorks  (6  Ex.  543).  In  Kreuger  v.  Blnnck 
(L.  Rep.  5 Ex.  179;  23  L.  T.  Rep.  N.  S.  128; 
3 Mar.  Law  Cas.  O.  S.  470),  the  defendant 
ordered  of  the  plaintiffs  a “ small  cargo  of 
lathwood,  of  about  tho  following  lengths,  Ac., 
in  all  about  sixty  cubic  fathoms,”  and  the 
plaintiffs  accepted  the  order.  The  plaintiffs  not 
being  able  to  procure  a vessel  of  the  exact 
size,  chartered  a vessel  to  the  defendant’s  port 
loaded  with  eighty-throe  fathoms.  On  the  arrival 
of  tho  vessel  the  plantiffs’  agent  unloaded,  mea 
sured,  and  set  apart  timbor  to  answer  defendant's 
order,  and  tendered  him  a bill  of  lading  for  that 
quantity,  and  a draft  for  acceptance;  but  the  de- 
fendant declined  to  accept,  on  the  ground  that 
the  cargo  was  in  excess  of  the  order.  In  an 
action  for  nonacceptance  of  the  goods,  it  was  held 
that  “cargo”  meant  a whole  cargo  and  not  a parcel 
of  a cargo,  and  that  the  plaintiffs  had  not  complied 
with  the  order,  so  as  to  entitle  them  to  maintain 
an  action.  So,  in  a similar  manner,  the  contract 
hero  is  to  be  construed  as  if  there  were  a distinct 
clause  referring  to  the  bill  of  lading. 

Henry  Matthew's , Q.C.  in  reply. 

Keating,  J. — These  are  cross  actions — the  one 
brought  by  the  Imperial  Ottoman  Bank  against 
Messrs.  Cowan  and  Co.,  for  non-acceptance  of  cer- 
tain rye,  and  the  other  brought  by  Messrs.  Cowan 
and  Co.  against  the  bank  for  special  damages,  and 
also  for  nondelivery  of  the  rye.  I am  of  opinion 
that  the  bank  are  entitled  to  our  judgment,  and 
this  will  also  dispose  of  the  second  action.  It 
seems  that,  through  tho  intervention  of  Horsley 
and  Co.,  who  were  agents  to  the  bank,  the  contract 
was  entered  into  to  deliver  1 100  quarters  of  rye  to 
the  defendants,  Cowan  and  Co.,  and  the  question 
seems  to  be  whether  there  was  such  a deliver}’  as 
would  entitle  the  plaintiffs  to  recover  as  against 
the  defendants.  I think  there  was.  The  whole  of 
the  difficulty  has  arisen  in  consequence  of  the  bill 
of  lading.  Cowan  and  Co.  agreed  lo  take  tho  rye  at  a 
certain  price,  and,  in  accordance  therewith,  the  ryo 
was  shipped  free  on  board.  But  the  Ottoman 
Bank  at  the  same  timo  shipped  about  seventy  or 
eighty  quarters  of  maize  pn  the  same  vessel,  and 
one  bill  of  lading  was  made  out,  to  includo  both 
tho  rye  and  the  maize;  the  captain,  therefore, 
having  a lien  on  the  whole  cargo  for  the  freight  of 
either  the  ryo  or  the  maize.  Tho  plaintiffs  then 
forwarded  the  invoices  of  both  the  rye  and  the 
maize  to  their  agents  in  this  country,  who  for- 
warded them  to  the  defendants,  who  hud,  in  the 
meantime,  effected  a sale  of  the  rye.  When  it  came 
to  tho  knowledge  of  the  sub-vendee  that  tho  bill  of 
lading  included  both  ryo  and  maize,  he  refused  to 
complete  the  purchase.  It  is  quite  clear  that  the 
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defondants,  having  effected  a sub-sale,  it  was  a 
matter  of  indifference  to  them  what  the  form  of 
the  bill  of  lading  was ; all  they  wanted  was  the 
difference  in  price  they  sold  it  for.  Mr.  MatthewB 
has  argued  tnat  the  contract  was  performed ; for 
when  the  rye  was  shipped  on  board  the  property 
vested  in  the  defendant,  so  as  to  take  it  out  of  the 
plaintiffs’  hand.  That  is  too  broad  a proposition;  for 
when  the  rye  was  on  board,  and  the  bill  of  lading 
was  sent  to  obtain  delivery,  the  bank  oonld  have 
exercised  such  property  over  tho  rye  that  it  should 
not  puss,  and  if  it  becomes  necessary  to  decide  this 
question,  1 should  say  they  did  exercise  such  a 
power  over  the  property.  But  I do  not  think  we 
need  decide  that  question,  for  what  the  plaintiffs 
contracted  for  was  free  delivery  of  tho  rye  to  the 
defendants.  It  is  net  necessary  to  go  into  what 
occurred  when  tho  sub-vendee  first  objected ; the 
defendants  did  iu  terms  object,  and  that  was  by 
their  letter  of  the  8th  May.  It  seems  at  that  time 
the  bill  of  lading  was  in  an  objectionable  form,  and 
one  in  which  they  were  not  bound  to  accept,  for 
the  shipowner  would  have  a lion  for  tbo  freight  of 
the  maize.  However  the  rye  did  not  arrive  until 
tho  5th  July,  and  before  thnt  time,  after  a corre- 
spondence, the  bauk  proposed  to  remove  the  ob- 
‘ections  to  the  bill  of  lading  by  offering  the  rye 
ree  from  the  maize,  and  offering  to  indorso  the 
bill  of  lading,  so  as  to  remove  any  objection  there 
could  possibly  bo,  in  order  that  free  delivery  of  tho 
rye  might  be  had.  Consequently  when  the  Agatha 
arrived  at  Antwerp,  Cowan  and  Co.  might  have 
obtained  the  rye  without  any  difficulty.  On  their 
bebulf,  it  has  been  insisted  that  they  had  a right 
to  tho  bill  of  lading  before  tho  arrival  of  the  ship, 
but  I do  not  find  anything  that  points  to  a free 
bill  of  lading  in  the  contract  at  any  period.  What 
the  contract  entitles  the  defendants  to  is  a fVee 
delivery  of  the  rye,  and  this  the  plaintiffs  were 
willing  to  give  them.  Under  thoso  circumstances, 
our  judgment  must  be  for  the  plaintiffs. 

Buett,  J, — I am  of  tho  same  opinion.  In  tho 
first  instance  there  is  no  doubt  that  a contract  was 
made  between  tho  bank  and  Messrs.  Cowan  for 
tbe  sale  of  the  rye,  and  it  is  equally  clear  that  tho 
defendants  subsequently  refused  to  accept  it.  It 
was  submitted  on  behalf  of  the  defendants  that 
they  wore  entitled  to  a clean  bill  of  lading,  but 
the  plaintiffs  disputed  that  proposition,  and  also 
that  it  was  a condition  precedent  to  tboir  right  to 
recover  This  was  a contract  for  an  unascertained 
quantity  of  rye,  and  is  a contract  by  which  tho 
vendors,  who  were  abroad,  contract  to  deliver  a 
certain  quantity  free  on  board  at  Orphano  for  the 
March  shipment.  Upon  such  a contract  tho  pro- 
perty does  not  pass,  hut  the  vendor  is  entitled  to 
put  the  goods  on  board  ship  to  pass  the  property, 
and  the  question  in  all  these  cases  is,  whether  the 
vendor  put  the  goods  on  board  with  the  intention 
that  the  goods  should  pass.  The  goods  having 
been  put  on  hoard  the  vendors  sent  an  invoice  to 
tbe  defendants,  but  they  sent  tho  bill  of  lading  in 
a form  which  made  it  a bill  of  lading  for  goods 
deliverable  to  themselves;  so  far  that  is  not  con- 
clusive to  show  they  did  not  intend  the  goods  to 
pass.  Bat  let  us  see  what  they  do  then : they 
endorse  the  bill  of  lading  to  their  own  agents,  and 
send  out  a draft  for  acceptance.  The  bill  of  lading 
was  detained,  bnt  the  hill  of  exchange  sent  fox^ 
ward,  and  this  is  I think  quite  enough  to  show  the 
property  did  not  pass  to  the  defendants.  If  upon 
the  arrival  of  the  ship  the  plaintiffs  were  to  offer 


to  give  the  defendants  an  endorsed  bill  of  lading, 
they  must  give  a clean  bill  after  the  arrivid, 
although  if  the  plaintiffs  had  gone  to  the  de- 
fendants and  offered  the  rye,  they  might  have 
called  on  them  to  accept  it  without  any  bill  of 
lading  at  all.  It  seems  tho  plaintiffs  were  bound 
to  offer  a clean  and  unconditional  bill  of  lading 
upon  arrival;  yet  tho  conditional  endorsement 
calling  on  the  captain  to  deliver  one  half  of  the 
cargo  to  one  party  and  tho  remainder  to  another 

Cy  is  good ; ami  it  is  found  that  the  rye  could 
? been  delivered  without  difficulty;  however 
the  plaintiffs  went  further,  for  they  not  only 
offered  the  bill  of  lading  with  a special  endorse- 
ment, but  they  also  tendered  the  defendants  the 
money  for  freight,  and  then  the  case  finds  they 
might  have  bad  tho  delivery  of  the  whole  of  the 
rye  at  the  ship's  side  without  the  imposition  of 
any  duty  whatever  upon  them.  I therefore  think 
tho  plaintiffs  are  entitled  to  recover  in  the  first 
and  also  in  the  second  action,  as  the  hank  have 
done  all  they  are  hound  to  do,  and  have  com- 
mitted no  brench  of  duty. 

Grove,  J. — I am  of  the  same  opinion.  I have 
been  unable  to  see  in  what  respect  the  defendants 
can  complain  of  having  lost  anything  under  this 
contract.  Mr.  Field  was  obliged  to  admit  all  that 
the  defendants  could  claim  was  to  have  dominion 
ovor  tho  rye  on  tho  arrival  of  tho  ship.  Now  it 
appears  by  the  case  that  they  had  it  in  the  clearest 
possible  manner.  Tho  plaintiffs  tendered  351.  for 
freight  and  other  charges  incident  to  tho  maize, 
and  on  the  arrival  of  the  ship  the  defendants 
might  have  obtained  the  rye  without  trouble. 
They  had  then  all  they  asked  for ; they  had 
dominion  over  the  subject  matter  of  the  purchase 
which  they  under  this  contract  claimed. 

Judgment  in  the  first  action  for  the  plaintiffs , 
and  in  the  second  action  for  the  defendants. 
Attorney  for  plaintiffs,  Clements , and  Bircham 
and  Co. 

Attorney  for  defendants,  Qedge. 


May  5 and  June  15, 1873. 

Tully  v.  Terry. 

Bill  of  lading • — Quantity  anti  qiuility  unknown — 
No  alteration  in  effect. 

The  Avoca  teas  chartered  to  ship  a cargo  of  grain  at 
IbraiUi  and  deliver  at  a port  in  the  U ailed  King- 
dom on  being  paid  freight , **  7s.  per  imperial 
quarter  delivered,”  and  in  event  of  any  part  of 
the  cargo  being  delivered  in  a damaged  condition, 
the  freight  should  be  payable  “ on  the  invoice 
quantil y taken  on  board  as  per  bill  of  lading , or 
half  freight  on  the  damaged  or  heated  jyortion,  cU 
the  captain  8 option .” 

The  cargo  was  shipped  under  a bill  of  lading, 
describing  the  quantity  as  1021  kilos , and  tne 
captain  before  signing  the  bill  of  lading  added  a 
memorandum,  “ quantity  and  quality  unknown. 

The  captain,  on  his  arrival  at  a port  in  England, 
having  experienced  bad  weather , gave  notice  to 
the  indorsee  of  the  bill  of  lading  that  he  claimed 
to  exercise  the  option  given  to  him  by  the  charter 
party , and  requested  to  be  paid  freight  on  the 
invoice  quantity. 

Held,  that  the  addifiem  of  the  memorandum  to  the 
bill  of  lading ,“  quantity  and  quality  unknown” 
did  not  take  away  the  captains  rigid  to  be  paid 
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freight  on  the  invoice  quantify  taken  on 

board  (a). 

Special  case  on  appeal  from  the  County  Court  of 
Kent,  to  rocover  a balance  of  freight  alleged  to  bo 
due  to  the  plaintiff  in  respect  of  a cargo  of  barley. 
The  facta  of  the  case  fully  appear  in  the  judgment 
of  the  court. 

Gibson,  for  the  appellant,  the  plaintiff. — It  is 
material  to  look  at  tne  object  of  tho  clansc  of  the 
charter-party,  “ that  in  tho  event  of  the  cargo,  or 
any  part  thereof,  being  delivered  in  a damaged  or 
heated  condition,  the  freight  should  be  payable  on 
the  invoice  quantity  taken  on  board,  as  per  bill  of 
lading,  or  half  freight  upon  the  damaged  or  heated 
portion,  at  the  captain’s  option.”  The  merchant 
might  claim  to  pay  on  tho  original  quantity 
shipped,  where  tho  grain  swells  by  heat,  and  not 
by  its  measurement,  at  the  port  of  discharge,  as 
was  held  in  the  case  of  Gibson  v.  Sturge  (10  Ex. 
622),  and  the  custom  is  to  pay  one  half  freight  on 
the  damaged  portion  where  the  grain  swells.  The 
master  is  absolutely  concluded  against  the  quan- 
tity put  on  board  by  the  Bill  of  Lading  Act  against 
all  bond  fide  indorsees  of  the  bill  of  lading,  and  as  the 
master  cannot  tell  who  will  have  possession  of  the 
bill  of  lading,  on  his  arrival  at  the  port  of  discharge, 
he  naturally  endeavours  to  protect  himBelf. 
[Keating,  J. — The  judge  below  seems  to  have 
thought  that  the  condition  was  neutralised  by  the 
words  “ quantity  and  quality.”]  Tho  addition  of 
the  words  “quantity  and  quality  unknown,"  havo 
only  the  signification  given  to  them  by  Bramwell, 
B.  in  Jewel  v.  Both  (L.  Rep.  2 Ex.  267),  where  he 
said  : “ This  document,  although  apparently  con- 
tradictory, means  this,  a certain  quantity  of  goods 
has  been  brought  on  board,  which  is  said  by  the 
shipper  for  the  purpose  of  freight  to  amount  to  bo 
much,  but  I do  not  pretend  or  undertake  to  know 
whether  or  not  that  statement  of  weight  is  correct. 
On  a bill  of  lading  so  made  out,  1 think  no  ono  can 
be  liablo  in  such  an  action  as  the  present.”  The 
quantity  delivered  was  never  proved.  [Hony- 
man, J.— In  Hadow  v.  Parry  (3  Taunt.  303)  it  was 
decided  that  if  the  master  guards  himself  by  ac- 
knowledging “that  the  contents  are  unknown,” 
so  that  he  docs  not  charge  himself  with  the  receipt 
of  any  goods  in  particular,  the  bill  of  lading  alone 
is  not  evidence,  either  of  the  quantity  of  the  goods 
or  of  property  in  the  consignee.]  The  bill  of 
lading  is  facie  evidence  of  the  amount  of 

goods  against  the  shipowner : 

Lebe riii  t.  General  Steam  Navigation  Company,  ante, 
vol.  1.,  p.  435  ; 2G  L.  T.  Rep.  N.  & 435. 

C.  M.  Lari  yon,  for  the  respondent. — The  clause, 
half-freight,  is  put  into  tho  charter-party  for  tho 
benefit  of  the  charterer.  We  are  not  entitled  to 
pay  more  than  the  full  freight  on  the  sound  cargo, 
and  one-half  freight  on  the  damaged  portion. 
Secondly,  as  to  the  words,  “ quantity  and  quality 
unknown;”  if  tho  word  quality  had  beendeft  out, 
the  shipowner  could  recover.  The  words  are 
binding  on  tho  charterer,  and  not  binding  on  the 
shipowner  or  captain.  He  cited 
Haddow  v.  Parry,  3 Taunt.  303. 

Gibson,  in  reply.  Cur.  adv.  vidt. 

June  15. — The  judgmont  of  the  court  (Keating 
and  Honyman,  JJ.)  was  delivered  by  Keating,  J. 


(a)  For  American  cases  on  the  construction  of  the 
words  “ weight  and  contents  unknown,”  pee  Clark  v. 
Barnwell  (12  Howard's  U.  S.  Snp.  Ct.  Rep.  272) ; Vemard 
v.  Hudson  (3  Sumner,  405) ; Shepherd  v.  Naylor  (5  Gray, 
501)  ; Kelley  r.Bowker  (11  Gray,  428). — Ed. 


Terry.  [C.  P. 


— This  was  an  action  brought  in  the  County  Court 
of  Kent,  to  recover  a balance  of  freight  alleged  to 
bo  due  to  the  plaintiffs,  who  were  owners  of  tho 
bark  Avoca,  in  respect  of  a cargo  of  barley  shipped 
at  lbraila  in  Sept.  1872.  Tho  County  Court  judge 
nonsuited  the  plaintiffs,  but  referred  to  this  court 
the  question  whether  such  nonsuit  was  right.  The 
case  was  heard  in  Easter  Term,  before  my  brother 
Honyman  and  myself.  The  .-Irora  was  chartered 
by  charter-party,  dated  2nd  Sept.  1871,  to  ship  a 
cargo  of  grain  at  lbraila,  and  deliver  at  a port 
in  the  United  Kingdom  on  being  paid  freight,  “7*. 
per  imperial  quarter,  deli  vered ;”  audit  was  pro- 
vided that,  in  the  event  of  the  cargo,  or  any  part 
thereof,  being  delivered  in  a damaged  or  heated 
condition,  the  freight  should  be  payable  “on  the 
invoice  quantity  taken  on  board,  as  per  bill  of  lading, 
or  half  freight,  upon  the  damaged  or  heated  por- 
tion, at  the  captain’s  option,  provided  no  part  of 
the  cargo  bo  thrown  overboard  or  otherwise  dis- 
posed of  on  the  voyage.”  A cargo  of  barley  was 
accordingly  shipped  at  lbraila  under  bills  of  lading 
describing  the  quantity  1021  kilos.,  which  the  cap- 
tain signed,  hut  l>oforo  doing  so  he  added  tho  me- 
morandum usually  added  in  cases  of  grain  cargoes, 
“ Quantity  and  quality  unknown.”  The  Avoca  ex- 
perienced bad  weather  on  her  homeward  voyage ; 
and  the  captain  having  reason  to  believe  that 
some  of  tho  cargo  would  be  heated,  gave 
notice  on  arrival  to  tho  defendant,  who  had 
become  indorsee  of  the  bill  of  lading,  that 
he  claimed  to  exercise  the  option  given  him  by  the 
charter-party,  and  roquirea  payment  of  freight 
upon  the  invoice  quantity  as  per  bill  of  lading. 
Tho  Avoca  discharged  her  cargo  at  Ramsgate. 
Tho  quantity  of  barley  actually  delivered  did  not 
clearly  appear ; but  it  was  arguod  that  eighty 
quarters  were  damaged  by  heating.  There  was 
no  suggestion  of  fraud  on  the  part  of  the  plaintiffs. 
The  defendants  paid  into  court  a sum  calculated 
upon  tho  quantity  he  alleged  to  havo  been  deli- 
vered, but  the  plaintiffs  claimed  to  lie  paid  upon 
the  invoice  quantity,  as  per  bill  of  lading,  accord- 
ing to  tho  termB  of  the  charter-party.  The  County 
Court  judge  was  of  opinion,  that  in  consequence 
of  the  above-mentioned  addition  by  the  captain  to 
the  bill  of  lading,  that  document  ceased  to  indicate 
any  particular  invoice  quantity  of  barley  to  havo 
been  taken  on  board,  and  nonsuited  the  plaintiffs. 
We  do  not  concur  in  that  opinion.  Tho  liability 
of  grain  cargoes  to  heat  during  the  voyage,  thereby 
causing  an  increase,  often  considerable,  in  its  bulk, 
doubtless  suggested  the  insertion  in  charter-parties 
of  the  clause  referred  to,  and  which  is  now  so 
common  in  the  case  of  cargoes  shipped  from  the 
Danube;  the  object  being  to  protect  the  merchant 
from  having  to  pay  full  freight  on  the  larger 
quantity  caused  by  the  heating,  the  freight  having 
— in  consequence  of  the  decision  in  Gibson  v.  Sturge 
(10  Ex.  622) — been  made  payable  on  tho  quantity 
delivered ; and  tho  provision  seems  in  such  cases 
tho  more  necessary,  from  the  fact  that  those  car- 
goes, frequently  Bold  as  floating  cargoes,  pass 
from  hand  to  hand  by  transfer  of  the  shipping 
documents  or  by  reference  to  them,  so  that  the  ar- 
rangement by  which  it  may  become  unnecessary 
to  ascertain  the  quantity  of  the  damaged  portion 
of  the  cargo  becomes  ono  of  great  mercantile 
convenience ; nor  do  we  think  this  at  all  affected 
by  the  addition  made  by  the  captain  at  the  foot  of 
I the  bill  of  lading,  the  object  of  that  memorandum 
I being  merely  to  protect  the  captain  against  any 
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mistakes  that  might  occur  in  the  invoice  quantity 
in  the  bill  of  lading,  in  cose  of  alleged  short  deh- 
very  or  deterioration  not  can  Red  by  his  default-  It 
was  argued,  in  conformity  with  the  decision  of  the 
court  below,  that  the  effect  of  the  memorandum 
was  to  strike  out  the  invoice  Quantity  from  the  bill 
of  lading,  but  we  think  no  suen  effect  can  be  given 
to  it ; and  we  are  fortified  iu  that  opinion  by  the 
case  of  Covas  v.  Bingham  (2  El.  A B.  836),  where  in 
a contract  of  salo  of  a cargo  afloat,  the  quantity 
stated  in  the  bill  of  lading  was  construed  to  be  the 
quantity  to  be  paid  for,  notwithstanding  a similar 
memorandum  in  the  bill  of  lading.  Upon  the  whole, 
therefore,  we  are  of  opinion,  tliat  the  event  having 
happened  by  reason  of  which  the  captain,  accord- 
ing to  the  terms  of  the  charter,  had  the  right  to 
be  paid  freight  upon  the  invoice  quantity  in  the 
bill  of  lading,  be  did  not  lose  that  right  by  the 
addition  of  the  memorandum  referred  to,  and  con- 
seouently  that  the  appellants  are  entitled  to  our 
judgment.  We  think  the  costs  of  the  appeal 
ought  to  follow  the  event,  and  be  paid  by  the  re- 
spondent. 

J uJ/jment  for  the  ajtpellants. 
Attorneys  for  appellants,  Mercer  and  Mercer;  for 
Edward s,  Ramsgate. 

Attorneys  for  respondent,  Parker  and  Co. 

COUHT  OF  APFEAL  Ilf  CHANCERY. 

Reported  by  E.  Stewakx  Rocm  and  H.  Pbat,  Esqro., 
Harmtera-at- Law. 

Wednesday,  April  30,  1873. 

(Before  the  Lords  Justices.) 

Hart  t*.  Herwig. 

Foreign  contract — Specific  performance  — Juris- 
diction— Substituted  service — Vendor  out  of  juris- 
diction— Subject  matter  of  contract  within  juris - 
diction — Injunction. 

An  Etiglishman  entered  into  a contract  abroad  with 
a foreigner  for  the  purchase  of  a ship,  then  on  her 
homeward  voyage  to  Cork,  the  purchaser  to  take 
possession  oj  the  ship  immediately  after  the  de- 
livery of  the  homeward  cargo  at  any  place  whither 
she  might  be  ordered.  The  ship  was  ordered 
to  Sunderland,  where  she  discharged  her  cargo. 

On  a motion  by  the  purchaser  for  an  injunction 
to  restrain  the  removal  of  the  ship  front  Sunder- 
land : 

Held  ( affirming  the  decision  of  Matins,  V.C.),  that 
substituted  service  on  the  captain  in  charge  of  the 
vessel  was  sufficient,  and  that  the  court  had  juris- 
diction to  restrain  the  removal  of  the  ship  pending 
the  suit. 

This  was  an  appeal  from  a decision  of  Malms. 

y.c. 

The  hearing  in  the  court  below  is  reported  ante, 
vol.  1,  p.  572,  where  the  facts  of  tue  case  are 
sufficiently  stated. 

The  Vice-Chancellor  having  granted  an  in- 
junction to  restrain  the  removal  of  the  ship  from 
Sunderland  pending  the  suit,  and  having  previously 
ordered  substituted  service  on  the  captain  in 
charge  of  the  ship,  tho  defendants  (the  vendor  and 
the  captain  in  charge  of  the  ship)  appealed. 

Olasse,  Q.C.  and  Cosens  Hardy,  for  the  ap- 
pellants.— This  court  has  no  jurisdiction  to  decree 
specific  performance  of  a contract  of  this  kind 
against  a vendor  who  is  out  of  the  jurisdiction. 
At  all  events,  this  is  not  a cose  for  substituted 


service.  Drummond  v.  Drummond  (14  L.  T.  Bop. 
N.  S.  822 ; L.  Rep.  2 Eq.  335 ; and  on  appeal, 
15  L.  T.  Rep.  N.  S.  337;  L.  Rep.  2 Ch.  32)  shows 
that  the  vendor  should  have  been  served  abroad 
under  Consolidated  Order  X,  Rule  7,  under  which 
the  court  has  jurisdiction  to  direct  service  of  its 
process  abroad.  But  this  is  not  a case  in  which 
the  court  will  exercise  its  jurisdiction  even  in  that 
way,  as  is  shown  by  the  decision  of  the  full  court 
of  appeal  in  Davis  v.  Park  (28  L.  T.  Rep.  N.  S.  295) 
where  an  order  for  service  on  a defendant  out  of 
the  jurisdiction  was  discharged  on  the  ground  of 
the  suit  being  in  respect  of  a purely  foreign  con- 
tract. Under  the  Common  I^aw  Procedure  Act 
a Court  of  Common  Law  would  have  no  juris- 
diction to  order  service  abroad  npon  the  vendor  in 
a case  like  this,  and,  that  being  so,  it  cannot  bo 
right  for  this  court  to  assume  such  jurisdiction. 
This  is  not  such  a contract  os  this  court  will 
enforce ; the  remedy  is  by  action  for  damages. 
They  also  referred  to 

Cookney  v.  Anderson,  8 L.  T.  Rep.  N.  S.  295 ; 1 De  G. 

J.  A S.  38#. 

Cotton,  Q.C.  and  Dauney , for  the  respondent. — - 
Substituted  service  on  tho  captain  in  charge  of 
the  ship  was  sufficient,  os  he  was  iu  communication 
with  the  vendor  till  just  before  tho  filing  of  the 
bill,  and  was  in  possession  of  the  ship  as  agent  for 
the  vendor : 

Hone  v.  Hope,  4 Do  G.  M.  A G.  328,  341-2 ; 

Hobhousc  r.  Courtney,  12  Sim.  140. 

The  court  has  jurisdiction  to  decree  specific  per- 
formance of  a contract  for  salo  of  a particular 
chattel.  The  principle  is  that  the  contract  passes 
the  property,  and  the  vendor  becomes  a trustee  for 
the  purchaser.  Holroyd  v.  Marshall  (7  L.  T.  Rep. 
N.  S.  172  ; 10  H.  of  L.  Cos.  191)  shows  that  this 
principle  applies  to  personal  property  as  well  as  to 
real  estate.  The  ship  itself  is  within  the  juris- 
diction of  the  court,  and  that  being  so,  Larivi'ere 
v.  Morgan  (26  L.  T.  Rep.  N.  S.  859 ; L.  Rep.  7 Ch. 
550)  shows  that  its  removal  maybe  restrained.  If 
the  injunction  is  dissolved,  that  will  be  a practical 
denial  of  justice  to  us,  for  we  have  no  other 
remedy.  They  also  cited 

Gladstone  v.  Jfururu*  Bey,  7 L.  T.  Rop.  N.  8.  477 ; 

1 H.  A M.  495. 

Cozens  Hardy  having  been  heard  in  reply, 

Lord  Justice  James  said:  Now  that  this  matter 
has  been  fully  discussed,  it  is  clear  that  it  is  an 
important  matter,  and  that  it  deserves  tho  full 
discussion  which  it  has  received.  I am  of  opinion 
that  there  really  is  no  objection  whatever  to  any 
part  of  either  of  the  orders  which  the  Vice-Chan- 
cellor has  made.  In  the  first  place,  I am  of 
opinion  that  the  order  for  substituted  service  is 
quite  in  accordance  with  the  established  principles 
and  practice  of  this  court.  It  is  on  order  for  sub- 
stituted service  upon  tho  man  who  iu  this  country 
was  the  authorised  agent  of  the  person  abroad,  in 
respect  of  the  very  thing  which  is  the  subject 
matter  of  the  suit,  and  the  service  upon  that 
agent  is  as  effectual  to  all  intents  and  purposes  as 
servico  upon  the  gentleman  himself  would  bo. 
With  regard  to  the  substantial  question  whether 
this  court  has  jurisdiction  to  prevent  a specific 
chattel  from  being  removed  out  of  the  jurisdiction 
until  the  question  is  tried,  I am  of  opinion  that 
although,  of  course,  if  this  Buit  were  a suit  for 
damages  only,  or  which  could  result  in  damages 
only,  tho  plaintiff  must  go  and  seek  the  forum  of 
the  defendant  in  order  to  enforce  that  claim  for 
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damages,  for  according  to  the  established  comity 
of  nations  that  would  be  the  right  thing  to  do,  yet 
where  the  contract,  as  in  this  case,  although  it  ib  a 
contract  made  abroad,  and  by  a gentleman  abroad, 
is  a contract  to  deliver  a thing  in  specie  to  a 
person  in  this  country,  and  the  thing  itself  is 
brought  here,  that  then  the  right  thing  and  the 
honest  thing  to  do  is  that  the  vendor  should  deliver 
it  here  ; ana  the  court  here,  in  the  exercise  of  its 
discretion,  will  see  that  that  thing  to  be  delivered 
in  this  country  does  not  leave  this  country,  so  as  to 
defeat  the  right  of  the  plaintiff  to  have  it  so 
delivered.  I am  of  opinion  that  if  the  converse 
cose  bad  arisen,  and  the  ship  had  been  in  Ham- 
burg, and  the  contract  had  been  enforced  through 
the  intervention  of  the  tribunal  there,  no  one  would 
ever  havo  supposed  that  there  was  any  violation 
of  international  rights,  or  any  violation  of  the 
comity  of  nations,  as  between  this  country  and 
the  city  of  Hamburg  or  the  Empire  of  Germany, 
or  whatever  the  country  might  be  to  whoso 
tribunal  the  application  would  properly  have  been 
made.  Having  regard,  therefore,  to  the  nature  of 
the  contract,  the  subject  matter  of  the  contract, 
the  place  where  the  contract  was  and  is  to  bo 
specifically  performed,  I am  of  opinion  that  the 
order  of  the  Vice-Chancellor  was  quite  right  to 
keep  the  ship  here  so  that  it  might  he  delivered  in 
performance  of  the  contract,  and  not  to  allow  the 
ship  to  go,  as  was  suggested  by  the  Lord  Justice, 
all  over  tho  world  under  such  circumstances  as 
actually  to  prevent  the  contract  from  ever  being 
fulfilled.  For  it  would  be  utterly  impossible  for 
the  plaintiff  to  ascertain  what  he  was  to  pay  or 
how  ho  was  to  get  the  ship.  The  right  of  the 
plaintiff  was  to  have  the  ship  delivered  to  him  in 
exchange  for  the  purchase  money.  The  purchase 
money  is  wim&  facie  4750 1.  It  is  possible  that 
that  may  have  to  be  reduced  to  some  extent 
by  showing  that  the  ship  has  arrived  in  a damaged 
state  over  and  above  ordinary  wear  and  tear.  But 
I do  not  think  that,  because  there  may  be  an 
uncertainty  as  to  what  the  amount  of  the  reduction 
is  to  be,  it  ought  to  make  any  dilference  as  to 
the  security  which  the  defendant  is  entitled  to 
have  before  the  possession  of  the  ship  iB  interfered 
with.  Therefore  I think  tho  order  ought  to  be 
varied  to  that  extent,  that  is  to  say,  the  plaintiff 
must  undertake  to  pay  into  court  the  sum  of  47501., 
and  there  will  be  an  order  upon  him  to  pay  that 
sum  of  money  into  court  within  fourteen  days. 
The  motion  will,  however,  bo  refused  with  costs, 
becauso  that  condition  does  not  substantially 
affect  the  question  which  has  been  brought  before 
our  notice. 

Lord  Justice  Melmsh. — I am  entirely  of  the 
same  opinion.  Mr.  Glasse  relied  very  much  on  the 
analogy  of  the  Common  Law  Procedure  Act, 
which,  he  said,  did  not  give  the  court  of  common 
law  jurisdiction  in  this  case,  and  he  argued  that 
if  tho  court  of  common  law  had  not  jurisdiction 
it  could  not  bo  right  for  the  court  of  equity  to 
assume  jurisdiction.  But  really  the  analogy  of 
tho  Common  Law  Procedure  Act,  when  you  come 
to  examiue  tho  case,  is  really  against  that  argu- 
ment, and  not  in  favour  of  it.  It  is  quite  true  that 
if  you  simply  look  at  an  action  brought  upon  a 
contract  to  recover  damages,  the  contract  having 
been  mado  abroad,  the  defendant  could  not,  under 
the  provisions  of  the  Common  Law  Procedure 
Act.  be  served  abroad ; and  if  ho  did  not  choose 
voluntarily  to  appear  in  the  action  in  this  country. 


Hekwig. 

tho  plaintiff,  for  tho  purjKweof  recovering  damages 
for  a breach  of  the  contract,  must  have  gone  to 
Hamburg,  and  could  not  have  sued  hitn  here.  But 
if,  on  the  other  hand,  the  contract  had  been  of 
such  a nature  that  the  property  had  (>assed,  and, 
the  chattel  having  been  sent  to  this  country,  the 
ageut  of  the  owner,  by  tho  authority  of  the  owner, 
had  refused  to  deliver  it  in  this  country,  then,  if 
that  had  been  the  state  of  things,  an  action  of 
detinue  or  trover  could  have  l>cen  brought,  because 
the  whole  cause  of  action  would  have  arisen  here. 
Now  the  real  truth  is,  that  iu  the  view  of  the 
court  of  equity  the  property  has  passed  from  the 
defendant.  The  plaintiff,  upon  complying  with 
the  conditions  substantially,  is  to  be  considered  os 
the  owner.  I think  that  shows  very  clearly  that 
if  tho  Common  I/aw  Procedure  Act  does  not 
violate,  as  I am  clearly  of  opinion  that  it  doos  not 
violate,  any  rule  of  the  comity  of  nations,  we 
shall  not  violate  auy  rule  of  the  comity  of  nations 
by  saying  that  we  have  jurisdiction  to  coin[>el  tho 
defendant,  who  has  agreed  to  sell  his  ship  to  an 
English  subject,  and  has  agreed  in  the  result, 
according  to  the  terms  of  his  contract,  to  perform 
that  contract  in  England,  namely,  at  Sunderland, 
which  was  to  be  the  port  of  discharge,  who  has 
voluntarily  sent  the  ship  to  Sunderland,  and  who 
has  voluntarily  given  directions  to  his  agent,  the 
master,  to  perform  that  contract— we  shall  not 
violate  any  rule  of  the  comity  of  nations  by  saying 
that  we  have  jurisdiction  to  compel  the  defendant 
to  perform  that  contract.  I am  quite  clearly  of 
opinion  that  wo  aro  not  in  the  least  degree 
infringing  any  rulo  of  the  law  of  nations  by 
saying  that  this  court,  which  is  the  only  court 
which  can  compel  the  actual  specific  performance 
of  tho  contract,  has  jurisdiction  so  to  compel  its 
performance.  This  is  peculiarly  a case  for  the 
interference  of  the  conrt,  inasmuch  as  if  specific 
performance  were  denied  to  the  plaintiff,  ho 
practically  would  get  no  justice  at  all,  because  the 
loss  which  ho  would  sustain  by  a breach  of  the 
contract,  that  is  to  say,  the  amount  of  value  of  the 
ship  over  and  above  the  purchase  money,  would  be 
the  damages  which  he  could  recover,  and  it  would 
bo  almost  impossible  for  him  to  prove  with  any 
satisfaction  in  Hamburg  how  much  the  ship  was 
worth,  or  that  it  was  worth  anything  beyond  the 
sum  that  he  was  giving,  so  as  practically  to  make 
out  that  he  was  damaged  at  all.  In  fact,  he  has 
entered  into  this  contract  for  the  purchase  of  the 
ship,  and  he  iB  entitled  to  the  ship.  There  may  be 
a doubt  ns  to  what  tho  purchase  money  is  to  be, 
but  that  he  is  entitled  to  the  vessel  there  appears 
to  be  no  doubt  at  all;  yet  he  might  actually, 
although  he  would  lie  unable  to  prove  it  in  Ham- 
burg, suffer  very  considerable  damage.  I am, 
therefore,  clearly  of  opinion  that  the  order  of  the 
Vice-Chancellor  is  substantially  correct. 

Appeal  accurili n</ly  ditnnieMul  with  cost 8. 

Solicitors  for  the  appellants,  Parker  and  Clarks. 

Solicitor  for  the  respondent,  Itickin,  agent  for 
Brown  and  Son,  Sunderland. 
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HOUSE  OF  LORDS 

Reported  by  DoueuR  KmosrORD,  Esq.,  Burris ter-at-Law. 

Monday,  May  5, 1873. 

(Present:  Lord  Chelmsford,  Lord  Colonsay,  and 
Lord  Hatuerlbt.) 

Raskin  and  others  v.  Potter  and  others. 
Marine  insurance — Insurance  of  chartered  freight 
to  be  named  on  homeward  voyage  during  outward 
voyage — Total  loss  actual  or  constructive — Perils 
of  the  sea — Notice  of  abandonment.  ' 

The  plaintiffs  as  mortgagees  in  possession  of  a ship, 
entered  iyito  a charter-party,  with  De  M.  in  Feb. 
1863,  by  which  it  was  agreed  that  the  ship 
should  proceed  from  the  Clyde  to  Southland  and 
thence  to  New  Zealand  with  a cargo  for  the 
owners'  benefit,  and  having  arrived  and  dis- 
charged the  same,  and  being  made  tight,  staunch, 
strong  and  fitted  for  the  voyage,  should  pro- 
ceed to  Calcutta,  and  there  being  tight,  staunch, 
Sfc.,  should  load  from  the  factors  of  the  freighter 
a cargo  and  convey  it  for  certain  freight  to  Liver- 
pool or  London.  The  plaintiffs  then  insured  the 
homeward  chartered  freight  in  ordinary  terms 
against  perils  of  the  sea  during  the  outward 
voyage  to  New  Zealand,  and  thirty  days  after 
arrival  there. 

The  ship  arrived  in  New  Zealand  in  April  1863, 
damaged  by  weather  and  by  having  been  aground. 
Surveys  were  held,  but  the  extent  of  the  damage 
could  not  be  ascertained,  because  there  was  no 
dry  dock,  nor  other  appliances,  necessary  for  a 
full  examination.  The  captain  was  delayed  at 
the  port  in  New  Zealand  by  want  of  funds  for 
repair  of  the  ship,  and  meanwhile  the  skip  was 
used  as  a storehouse  for  coals  at  a rent. 

In  April  1864,  funds  having  arrived  and  some 
repairs  having  been  done,  the  ship  proceeded  in 
ballast  to  Calcutta.  There  the  agents  of  De 
M.,  having  heard  that  De  M.  had  failed  in  Dec. 
1863,  refused  to  have  anything  to  do  with  the  ship, 
or  to  provide  a cargo.  The  ship  was  then  fuUy 
examined,  and  it  was  found  that  the  damages  were 
much  more  serious  than  had  been  supposed,  and 
that  the  cost  of  repairs  would  exceed  the  value 
when  repaired. 

Thereupon,  in  Aug.  1864,  the  plaintiffs  gave  notice  of 
abandonment  to  the  underwriters  on  ship  and  to 
the  underwriters  on  freight,  but  neither  notice  was 
accepted. 

In  an  notion  on  the  insurance  on  freight : 

Held  ( affirming  the  judgment  of  the  Court  of  Ex- 
chequer Chamber),  first,  that  there  was  a total 
loss  of  the  freight  by  the  perils  of  the  sea  whilst  the 
policy  was  still  in  force ; secondly,  that  there  was 
no  necessity  for  a notice  of  abandonment,  such 
notice  only  beina  necessary  where  something  exists 
which  can  be  taken  by  the  underwriters  for  their 
benefit ; and,  thirdly,  that  the  conduct  of  the  outners 
with  respect  to  the  ship  did  not  prejudice  their 
claim  against  the  undertcriters  on  freight. 

This  was  an  appeal  from  a judgment  of  the  Court 
of  Exchequer  Chamber,  reversing  a decision  of 
the  Court  of  Common  Pleas,  by  which  a rule  to  set 
aside  a verdict  found  for  the  defendants  was  dis- 
charged. 

The  claim  was  upon  a valued  policy  upon 
chartered  freight.  At  the  time  of  entering  into 
the  charter-party,  the  ship  Sir  W.  Eyre  was  on 
an  outward  voyage  from  the  Clyde  to  New 
Zealand  for  owners  benefit,  and  it  was  agreed 
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that  on  arrival  there  she  should  be  made  staunch 
and  Btrong,  and  proceed  thence  to  Calcutta,  and 
load  there  a cargo  for  the  charterer,  and  carry  the 
same  to  England,  for  which  her  owners  were  to 
be  paid  an  agreed  sum.  The  policy  was  effected 
two  dayB  after  the  charter-party,  and  covered  the 
freight  to  be  earned  under  the  charter-party, 
not  during  the  homeward  voyage,  but  during  the 
outward  voyage  to  New  Zealand,  and  thirty  days 
after  arrival.  The  facts  are  fully  set  out  in  the 
opinions  of  the  judges,  and  the  judgments  of  the 
Lords,  but  a clear  statement  of  facts  will  be  found 
in  the  judgment  of  Willes,  J.,  in  this  casein  the 
Court  of  Common  Pleas  (3  Mar.  Law  Cas.  O.  S. 
1221,  and  in  Barker  v.  Janson  (3  Mar.  Law  Cas. 
07 i.  28). 

The  case  will  be  found  reported  in  the  Common 
Pleas,  3 Mar.  Law  Cas.  O.S.  122 ; L.  Rep.  3 C.  P. 
562 ; in  the  Exchequer  Chamber,  3 Mar.  Law  Cas. 

O.  S.  374;  L.  Rep.  5 C.  P.  545. 

Benjamin  and  Cohen  for  the  appellants. 

Sir  G.  Honyman,  Q.C.,  Butt,  Q.C.,  and  Lanyon 
for  the  respondents. — The  following  cases  and 
authorities  were  referred  to : 


Roux  v.  Salvador,  1 Bing.  N.  C.  526 ; 3 Id.  266 ; 
Knight  v.  Faith,  15  Q.  B.  649  : 

Henson  ▼.  0/iajmuin,  5 C.  B.  530  ; 

Fleming  v.  Smith,  1 H.  of  L.  Ca.  513 ; 

Cologan  v.  London  Assurance  Company,  5 M.  A 8. 
447; 


Moss  v.  Smith , 9 C.  B.  64 ; 

Rosetto  v.  Qumcy,  11  C.  B.  176 ; 

Stewart  v.  Greenock  Marine  Insurance  Company,  2 
H.  of  L.  Ca.  159 ; 

Scottish  Marine  Insurance  Company  v.  Turner,  1 
Macq.  H.  of  L.  Ca,  834 ; 

Idle  v.  Royal  Exchange  Assurance  Company,  8 
Taunt.  755 ; 

Mount  v.  Harrison,  4 Bing.  388 ; 

Martin  r.  Crokatt,  14  East  465; 

Cambridge  v.  Anderton,  2 B.  A C.,  691 ; 

Famuxrrth  y.  Hyde,  3 Mar.  Law  Cas.  O.  8.  187,  429. 

14  C.  B.,  N.  S , 719 ; 18  Id.  835  ; 

King  v.  Walker,  3 H.  A C.  209 ; 

Hamilton  7.  Mendcs,  2 Burr  1210 ; 

Barker  v.  Janson,  and  Potter  ▼.  Campbell,  17  L.  T. 

Bop.  N.  8.  473,  474  note  ; 3 Mar.  Low  Caa.  O.  8. 28. 
Kelly  v.  Solari,  9 M.  A W.  54  : 

Townsend  v.  Crowdy,  2 L.  T.  Bop.  N.  8.  537 ; 8 C.  B. 
n.  1,477; 

Stringer  v.  English  and  Scotch  Marine  Insurance 
Company,  38  L.  J.,  321,  Q.  B. ; L.  Bop.  4 Q.  B., 
676 ; 3 Mar.  Law  Cas.  0.  S.  446  ; 

Foley  7.  United  Fire  and  Insurance  Company,  22 
L.  T.  Rep.  N.  S.  108  ; L.  Rep.  5 C.  P.  105;  3 Mar. 
Law  Cas.  O.  8.  352  ; 

Phillips  on  Insurance,  sects.  1490,  1507,  1649,  1650, 
1684; 

Arnould  on  Marino  Insurance,  Part  3,  o.  6. 


The  following  auestions  of  law  were  then  pro- 
pounded to  the  judges. 

1.  Was  there  a loss  by  the  perils  insured  against 
during  the  term  of  the  policy  P 

2.  Was  notice  of  abandonment  either  of  Bhip  or 
freight,  or  of  both,  necessary  to  enable  the  plain- 
tiffs to  recover  for  a total  loss  on  the  policy  on 
freight  P 

3.  If  notice  of  abandonment  was  necessary,  was 
the  notice  jjiven  in  time  P * 

4 If  notioe  of  abandonment  of  the  Bhip  was 
necessary  in  order  to  make  a constructive  total 
Iosb  of  the  ship,  and  such  notice  was  not  given  in 
time,  does  the  want  of  due  notice  as  to  the  ship 
affect  the  right  of  the  plaintiffs  upon  the  policy  on 
freight  ? 

5.  Was  there  any  such  conduct  on  the  part  of 
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the  assured,  after  the  time  of  the  alleged  construc- 
tive loss  of  the  ship,  as  discharged  the  underwriters 
from  their  liability  upon  the  policy  on  freight  P 

6.  Ought  the  judgment  to  oe  for  the  appellants 
or  the  respondents  r 

Feb.  24. — Brett,  J. — My  Lords, — In  order  to 
answer  your  Lordships’  questions,  it  seems  to  me 
convenient  to  determine,  in  the  first  place,  what  is 
the  correct  interpretation  of  tho  policy  in  respoot 
of  which  those  questions  arise,  ana  to  point  out  its 
peculiarity.  What  is  the  subject-matter  insured  P 
The  description  is  that  the  insurance  is  made  “ on 
homeward  chartered  freight.”  Haring  regard  to 
the  surrounding  circumstances  when  the  policy 
was  made,  to  these  words  of  reference,  and  to  the 
statement  in  paragraph  7 of  the  case,  the  policy  is 
not  on  homeward  freight  generally,  i.e.,  on  auy 
homeward  freight,  but  on  the  homeward  chartered 
freight  to  be  earned  under  the  charter-party  of  the 
9th  Feb.  1863.  It  was  argued  that  the  subject- 
matter  insured  was  not  freight  strictly  so  called, 
but  some  right  which  the  counsel  described  at 
different  times  in  different  terms.  It  seems  to  me 
that  those  terms  are  either  other  phrases  to 
describe  the  charter-party  freight  I nave  men- 
tioned, or  that  they  do  not  describe  what  is  the 
only  subject-matter  insured  by  this  policy.  The 
voyage  insured,  as  descriptive  of  the  voyage  during 
which  the  perils  insured  against  may  arise,  is  a 
voyage  *'  at  and  from  the  Clyde  to  Southland, 
while  there,  and  thence  to  Otago  (New  Zealand), 
and  for  thirty  days  in  port  there  after  arrival.” 
This  is  a different  voyage  from  and  does  I'ofc  com- 
prise any  part  of  the  voyage  on  which  the  charter- 
party  freight  can  be  earned,  which  latter  is  a 
voyage  from  Calcutta  to  Liverpool  or  London. 
Tho  subject  - matter  insured  then  is  freight : 
the  freight  insured  is  not  any  but  one  particular 
freight ; it  is  not  freight  which  might  oe  earned 
on  the  voyage  insured  or  part  of  it;  the  goods  in 
respect  of  the  carriage  of  which  the  insured  freight 
may  be  earned  cannot  be  at  risk  during  any  part 
of  the  voyage  insured ; and  therefore  the  foes  of 
freight  covered  by  this  policy  cannot  occur  through 
damage  to  goods  by  a peril  insured  against,  bnt 
only  through  damage  to  the  ship.  Assuming,  then, 
this  to  be  a valid  policy,  which  is  not  disputed, 
the  true  interpretation  of  the  contract  seems  to 
be,  that  the  insurers  undertake  to  indemnify  the 
assured  if  there  be  a loss  of  the  freight  to  be 
earned  by  the  charter-party,  in  consequence  of 
and  proximately  caused  by  such  damage  to  tho 
ship  from  a peril  insured  against  during  the 
voyage  from  England  to  New  Zealand,  as  will 
prevent  the  assured  from  being  able  to  earn  the 
whole  or  any  part  of  the  charter-party  freight  on 
the  voyage  from  Calcutta  to  England.  The  next 
matter  material  to  be  observed  seems  to  me  to  be 
that  there  is  only  one  contract  to  which  the  plain- 
tiff and  the  defendant  are  both  parties,  namely  the 
policy,  and  there  are  only  two  contracts  with  which 
Doth  of  them  are  concerned  in  this  matter,  namely, 
the  policy  and  the  charter-party  referred  to  in  tho 
policy.  The  defendant  is  m no  way  a party  to  the 
policy  on  ship.  He  incurs  no  liability  under  it,  and 
nas  no  rights  by  virtue  of  it.  It  seems,  therefore, 
contrary  to  all  rule  to  argue  either  as  for  or 
against  him  from  anything  depending  for  its  mate- 
riality on  the  existence  or  non-existence  of  the 
policy  on  ship. 

It  seems  to  me  convenient,  in  the  next  place, 
to  consider  what  does  or  does  not  amount  to 


a loss,  and  what  amounts  to  a total  loss  under 
ordinary  policies  on  freight.  On  an  ordinary 
policy  on  “ freight  in  general  terms”  there  is  no 
loss  at  all  on  freight  for  which  the  underwriter  on 
freight  is  liable  by  reason  of  partial  damage  to 
the  ship,  however  great,  causing  an  average  loss  of 
a policy  on  ship,  or  of  partial  damage  to  cargo 
causing  an  average  loss,  however  great,  on  the 
cargo  generally  under  a policy  on  goods.  There  is 
a partial  loss  of  freight  under  a general  policy  on 
freight  if  there  be  a general  average  loss  caused  by 
a peril  insured  against  giving  rise  to  a general 
average  contribution  ; or  under  certain  circum- 
stances if  there  be  a total  loss  of  part  of  a cargo ; 
or  if  in  case  of  total  loss  of  the  ship  the  cargo  be 
sent  on  in  a substituted  ship;  or  if  in  case  of  a 
total  loss  of  the  cargo  the  ship  earn  some  freight 
in  respect  of  other  goods  carried  on  the  voyage 
insured.  There  may  be  an  actual  total  loss  of 
freight  under  a general  policy  on  freight,  if  there 
be  an  actual  total  loss  of  ship,  or  an  actual  total 
loss  of  the  whole  cargo.  Au  actual  total  loss  of 
ship  will  occasion  an  actual  total  loss  of  freight, 
unless  when  the  ship  be  lost,  cargo  be  on  board, 
and  tho  whole  or  a part  of  such  cargo  be  saved, 
and  might  be  sent  on  in  a substituted  ship  so  as  to 
earn  freight.  An  actual  total  loss  of  tne  whole 
cargo  will  occasion  au  actual  total  loss  of  freight, 
unless  such  loss  should  so  happen  as  to  leave  the 
ship  capable,  as  to  time,  place,  and  condition,  of 
earning  an  equal  or  some  freight  by  carrying  other 
cargo  on  the  voyage  insured. 

It  has  become  a question  in  this  case  whether 
there  may  not  be  on  a general  policy  on  freight 
another  kind  of  actual  total  loss — namely,  by 
such  damage  to  the  ship  as  would  justify 
norice  of  abandonment  and  make  thereupon  a 
constructive  total  loss  of  ship  under  policy  on 
ship,  although  there  be  no  loss  of  cargo,  or  an 
average  loss  of  cargo  without  means  of  send- 
ing on  the  cargo.  In  such  a state  of  things  tho 
ship  may  or  may  not  be  insured;  if  the  ship  be 
insured,  due  notice  of  abandonment  of  ship  may  or 
may  not  have  been  given.  If  the  ship  be  not 
insured,  what  must  happen  upon  the  assumption  P 
The  assumption  is  that  a prudent  owner  will  not 
repair.  Then  the  ship  will  not  be  repaired.  If 
not  repaired,  sho  will  remain  a wreck,  or  be  sold  as 
a wreck.  She  cannot,  therefore,  sail  on  the 
voy  go  insured  in  the  policy  on  freight.  Then 
such  freight  is  and  must  be  in  fact  absolutely  and 
totally  lost.  There  is  no  freight,  no  chance  of 
freight,  to  abandon  to  the  underwriter  on  freight. 
It  nas  never  been  suggested  that  the  Bhip  should 
be  abandoned  to  the  underwriter  on  freight. 
There  is  nothing,  then,  which  can  be  abandoned 
to  him  of  which  he  could  take  possession  or  from 
which  he  could  derive  profit.  If  the  ship  be 
insured,  and  duo  notice  of  abandonment  be  given 
to  the  underwriter  on  ship,  the  property  in  the 
ship  passes  to  the  underwriter  on  ship.  In  such 
cases  the  new  owner  of  the  ship  will  in  almost 
every  case  Bell  her  as  a wreck.  Again,  there 
would  be  nothing  and  no  chance  of  anything  to 
abundon  to  the  underwriter  on  freight.  If  from 
exceptional  facilities  tho  underwriter  on  ship 
should  repair  the  ship  and  earn  full  freight  on  the 
voyage  described  in  the  policy  on  freight,  such 
freight  would  belong  to  the  new  owner  of  the 
ship ; none  of  it  could  go  to  tho  assured  or  under- 
writer on  freight;  but  freight  would  have  been 
earned  on  the  voyage  insured  in  the  policy  on 
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freight,  and  as  the  insuring  of  the  ship  is  the 
voluntary  act  of  the  shipowner,  and  the  abandon- 
ment is  also  his  act,  it  h&B  been  decided  in 
your  Lordships*  House  that  in  such  excep- 
tional case  there  is  no  loss  at  all  of  freight 
for  which  the  underwriter  on  freight  is  liable : 
(Scottish  Marine  Insurance  Company  v.  Turner, 
1 Macq.  H.  of  L.  Cas.  334.)  If  this  had  not  been 
a decision  in  your  Lordships’  House,  I should  hare 
ventured  to  think  that  a valid  abandonment  of 
ship  was  of  tho  same  effect  as  leaving  her  a wreck, 
ana  that  the  real  total  loss  of  freight  suffered  by 
the  assured  on  freight  was  covered  by  the  only 
policv  which  could  cover  it,  namely,  the  policy  on 
ireignt.  But  the  exceptional  case  thus  mentioned, 
which  according  to  the  decision  causes  no  loss  at 
all  of  freight  on  the  policy  on  freight,  need  not  be 
further  noticed.  It  is  tne  same  case  as  if  the 
shipowner,  uninsured  on  ship  but  insured  on 
freight,  should  unnecessarily  and  unreasonably 
repair  the  ship,  sail  her  on  the  voyago  insured  in 
the  freight  policy,  and  earn  full  freight.  In  such 
case  it  is  held  that  there  is  no  loss  at  all  on 
the  freight  policy.  If  the  ship  be  insured,  but  due 
notice  of  abandonment  of  the  ship  be  not  given 
to  the  underwriter  on  ship,  then  the  ship  is  left  on 
the  hands  of  the  assured  as  if  she  were  not  in- 
sured. Does  not  this  case  bocome  the  same  as 
that  first  put,  namely,  the  case  of  the  shipowner 
having  insured  freight  but  not  ship  P It  seems 
impossible  to  maintain  that  upon  a question  of 
construction  the  rights  of  cither  tho  assured  or 
underwriter  on  the  freight  policy  can  be  altered 
by  anything  done  or  omitted  to  be  done  on  the 
policp  on  ship.  To  bold  otherwise  is  to  mix  up 
two  independent  contracts,  and  contracts  between 
different  parties.  Tho  excepted  case  ubove  men- 
tioned of  the  ship  being  repaired  and  earning 
freight  on  the  voyage  insured  is  made  to  depend 
not  on  what  is  done  under  or  by  virtue  of  another 
contract,  but  on  what  is  done  to  and  by  tho  ship. 
If  the  ship  earn  freight  by  reason  of  repairs  reck- 
lessly or  improvidently  made,  the  same  rosult  fol- 
lows whether  the  ship  was  insured  or  not. 

In  determining,  then,  the  construction  of  the 
policy  on  freight  as  to  liabilities  and  rights  under 
it,  it  must  be  immaterial  whether  the  assured  on  a 
policy  on  the  ship  has  lost  or  made  perfect  his  right 
to  recover  on  that  policy  for  a constructive  total 
loss  of  ship  by  failing  to  give  or  giving  due  notice 
of  abandonment  under  that  policy.  The  only  ques- 
tion is  whether  there  is  any  implied  contract  or 
condition  in  the  policy  on  ireignt,  under  any  of 
the  states  of  circumstances  above  mentioned, 
where  there  is  any  loss  of  freight,  imposing  upon 
tho  assured  under  that  policy  the  obligation  of 
giving  notice  of  abandonment  to  the  underwriter 
of  that  policy.  And  it  was  to  meet  this  ques- 
tion that  the  arguments  were  propounded  at 
the  bar  with  regard  to  the  reason  for  giving 
notice  of  abandonment.  On  the  one  side  it  will  be 
found  that  the  arguments  were  founded  on  the 
assertion  that  notice  of  abandonment  need  not  be 
given  where  there  is  nothing  to  abandon,  where 
there  is  nothing  and  no  chance  of  anything  which 
con  pass  or  be  of  value  to  the  abandonee.  On  the 
other  side,  the  real  point  of  the  argument  was  that 
if  the  thing  insured  could  be  said  to  exist  in 
specie,  notice  of  abandonment  of  it  must  be  given, 
although  it  could  not  pass  to  the  abandonee,  and 
he  could  not  derive  any  value  from  it.  This  argu- 
ment took  the  form  of  asserting  that  the  notice  is 


tequired  in  order  to  signify  an  election  by  the 
assured,  or  to  give  an  opportunity  for  inquiry  to 
the  underwriter.  The  propositions  thus  enun- 
ciated on  the  two  sides  were  treated  by  the  appel- 
lant’s counsel  as  so  contradictory  the  ono  of  the 
other,  so  inconsistent,  that  if  tho  one  prevailed  the 
other  must  fail.  It  may,  however,  be  that  they 
are  consistent,  and  that  where  there  is  anything 
to  abandon,  the  caution  of  great  merchants  and 
lawyers  has  by  usage  engrafted  upon  contracts  of 
marine  insurance  the  implied  condition  that  notice 
of  abandonment  must  be  given  quickly,  both  in  order 
to  signify  the  election  of  tho  assured  and  to  give 
the  underwriter  opportunity  for  inquiry  and  action, 
but  that  where  there  is  nothing  to  abandon  notice 
of  abandonment,  being  futile,  is  unnecessary.  The 
end  to  be  obtained  by  abandonment  would  seem 
to  bo  the  preservation  of  the  cardinal  principle  of 
marine  insurance,  the  principle  of  indemnity,  and 
to  that  end  to  provont  the  assured  from  having  at 
the  same  time  payment  in  full  of  the  sum  insured 
and  the  thing  insured  of  value  in  his  hands.  It  may 
bo  that  it  is  as  an  incident  of  the  rule,  and  in  order 
to  secure  its  application,  that  tho  assured,  where 
he  must  abandon  in  order  to  recover  the  full  sum 
insured,  must  give  quick  notice  of  his  intention  to 
abandon.  But  whatever  be  the  reason  of  the  rule 
as  to  the  time  of  giving  notice  of  abandonment,  it 
Uand  must  be  inapplicable  where  no  abandonment 
need  be  made.  The  question,  therefore,  really  is 
whether  thcro  must  be  abandonment  in  order  to 
enable  an  assured  to  recover  as  for  a total  loss 
when  there  is  nothing  to  abandon.  If  there  is 
such  & necessity,  it  anses  upon  a condition  to  be 
implied.  It  seems  to  mo  to  be  a proposition 
without  foundation  of  reason  to  say  that  there 
must  be  an  abandonment  where  there  is  nothing  to 
abandon.  If  the  case  of  Knight  v.  Faith  (15  Q.  B. 
649)  decided  the  contrary,  I with  deference  think 
it  is  a wrong  decision.  The  view  of  the  Court  of 
Common  Pleas  in  Famtcorth  v.  Hyde  (3  Mar. 
Law  Cas.  O.  S.  187,  429  ; 18  C.  B.,  N.  8., 
835 ; 15  L.  T.  Rep.  N.  S.  375),  not  overruled  os 
to  this  point  in  tne  court  of  error,  seems  to  mo 
to  be  correct.  I venture  to  affirm  that  it  is  a cor- 
rect proposition  of  insurance  law  to  say  that  no 
abandonment  is  necessary  and  no  notice  of  aban- 
donment is  required  where  there  is  nothing  to 
abandon  which  can  pass  to  or  bo  of  valuo  to  the 
underwriter.  It  follows  that  on  a policy  on  freight 
in  general  terms  there  need  be  no  abandonment  of 
freight,  and  no  notice  of  abandonment  is  required, 
where  the  ship  is  damaged  to  such  an  extent  or 
under  such  circumstances  as  would  authorise  an 
abandonment  of  the  ship  on  a policy  on  the  ship, 
and  where  there  is  no  cargo  on  board  the  ship,  or 
if  on  board,  where  none  is  saved  with  the  chance 
of  art  opportunity  of  its  being  forwarded  in  a sub- 
stituted ship. 

In  the  several  states  of  circumstances  above 
set  forth  and  considered,  the  loss  of  freight  on 
the  policy  on  freight,  would  be  an  actual 
total  loss.  This  conclusion  does  not,  as  it  seems 
to  me,  go  the  length  of  determining  that  there 
never  can  be  a constructive  total  loss  of  freight. 
If,  for  instance,  tho  ship  be  daraagod  as  described, 
but  cargo  which  was  on  board  be  saved  under 
circumstances  which  leave  it  doubtful  whether 
such  cargo  might  or  might  not  be  forwarded 
in  a substituted  ship,  or  if  the  cargo  be  lost  and 
the  ship  may  or  may  not  probably  cam  some 
freight  by  carrying  other  goods  on  tho  voyago 
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insured,  it  may  be,  and  I think  the  rule  is,  that  in 
order  to  make  certain  his  right  to  recover  as  for  a 
total  loss  on  the  policy  on  freight,  the  assured 
should  give  notice  of  abandonment  of  the  chance  of 
earning  such  substituted  freight. 

Another  form  of  policy  on  freight,  not  unusual, 
but  not  so  frequent  as  a policy  on  freight  in 
general  terms,  is  a policy  insuring  “ chartered 
freight.*’  In  such  policies  the  voyage  insured 
commences  usually  at  or  from  the  port  of  sailing 
on  the  voyage  described  in  the  charter-party, 
or  on  or  at  the  commencement  of  the  voyage 
the  ship  must  make  to  reach  that  port;  but 
in  both  cases  the  voyage  insured  usually  covers 
also  the  whole  voyage  to  be  sailed  under  the 
charter-party.  Such  a policy  attaches  earlier  than 
a policy  on  freight  in  general  terms ; it  attaches 
before  any  goods  are  on  board  the  ship.  If  the 
ship  be  lost  or  damaged,  or  the  cargo  be  lost  after 
the  goods  are  on  board,  the  same  circumstances 
must  arise  and  the  same  considerations  apply  as 
have  been  related  and  treated  of  in  the  case  of  a 
policy  on  freight  in  general  terms.  Before  any  goods 
are  shipped  the  loss  can  occur  solely  by  reason  of 
damage  to  the  ship ; but  if  the  ship  be  then  actually 
totally  lost,  or  so  damaged  as  to  be  possibly  a con- 
structive total  loss,  so  much  of  the  above  reason- 
ing as  is  applicable  to  a loss  by  damage  to  the  ship 
seems  to  be  equally  if  not  more  cogent  to  show 
that  no  part  of  the  charter  freight  could  possibly 
be  earned  by  the  assured,  that  there  would  be 
no  freight  or  chance  of  freight  to  be  abandoned, 
and  therefore  that  no  abandonment  or  notice 
of  abandonment  would  be  necessary ; but  that 
the  loss  of  the  chartered  freight  would  be  an 
actual  total  loss  on  the  policy  on  freight. 

These  considerations  and  this  inquiry  into  the 
rules  applicable  to  ordinary  policies  on  freight  seem 
to  me  to  determine  what  must  be  the  decision  on 
this  unusual  policy  on  freight  under  the  circum- 
stances which  have  arisen.  The  questions  raised 
are,  whether  there  is  any  Iobb  of  freight  by  a peril 
insured  against,  and  if  so,  is  that  loss  a total  loss  ? 
The  ship  was  damaged  during  the  voyage  insured. 
She  was  damaged  by  a peril  insured  against. 
Unless  the  damages  to  the  ship  should  be  wholly 
or  sufficiently  repaired,  the  insured  freight  could 
not  be  earned.  If  the  damage  to  the  ship  could 
not  bo  sufficiently  repaired  to  enable  the  assured 
to  earn  the  charter  freight  by  carrying  goods  on 
board  that  ship,  it  seems  to  me  that  the  damage  to 
the  ship  caused  by  a peril  insured  against  during 
the  voyage  insured  is  the  cause  of  the  loss  of  the 
earning  the  chartered  freight  by  that  ship.  Loss 
of  freight  by  reason  of  such  damage  to  the  ship 
caused  by  such  a peril  is  a loss  against  which, 
according  to  the  interpretation  put  upon  the  policy 
at  the  commencement  of  this  opinion,  the  under- 
writer on  this  policy  on  freight  has  in  terms  agreed 
to  indemnify  the  assured.  The  question  therefore 
is,  whether  the  ship  could  have  been  sufficiently 
repaired  to  enable  tne  assured  to  earn  the  chartered 
freight.  Physically  or  mechanically  she  could. 
But  as  matter  of  business  carried  on  according  to 
the  dictates  of  senso  she  could  not.  The  true 
meaning  of  the  24th  paragraph  (a)  of  the  case  is 
that  a prudent  owner  of  this  ship,  that  is  to  say,  an 
owner  conducting  himself  according  to  the  dictates 
of  common  sense  in  business,  would  not  repair  the 

{a)  The  24th  paragraph  of  the  case  is  set  oat  in  the 
opinion  of  Martin,  B.,  post,  p.  81.— Ed. 


ship.  In  such  case  the  law  holds  that  within  the 
meaning  of  Buch  a policy  as  this,  the  ship  could 
not  be  ropaired  so  as  to  earn  the  freight  or  any 
part  of  it  bv  the  UBe  of  that  ship.  The  assured 
not  being  able  to  tender  that  ship,  and  having 
none  of  the  goods  in  his  possession,  had  no 
claim  to  carry  any  goods  under  the  charter- 
party  in  a substituted  ship.  Without  therefore 
relying  upon  the  obvious  other  impediment  and 
prevention  in  the  way  of  the  plaintiffs  earning  the 
charter-party  freight,  namely,  the  certainty  from 
the  exfceut  of  damage  that  the  ship  could  not  be  re- 
paired so  as  to  bo  seaworthy  within  any  time 
during  which  the  charterer  would  be  bound  to  wait 
for  her,  it  seems  to  me  that  the  other  facts  which 
I have  mentioned  show  conclusively  that  there 
was  a loss  of  freight  by  reason  of  damage  to  the 
ship  ca  rsed  by  sea  perils  happening  during  the 
voyage  insured ; and  that  such  loss  of  freight  is, 
upon  the  construction  put  upon  the  policy  at  the 
commencement  of  this  opinion,  a loss  by  a peril 
insured  against;  and  that  inasmuch  as  without 
repairing  tho  ship,  which  the  assured  did  not  do, 
and  was  not  bound  to  do,  because  in  consideration 
of  law  it  could  not  be  done,  no  part  of  the  char- 
tered freight  could  be  earned  by-anyone;  and  that 
there  was  therefore  no  part  of  the  chartered  freight, 
or  any  chance  of  earning  any  part  of  it,  which  by 
a pretended  abandonment  could  pass  to  or  be  of 
value  to  the  qnderwritcr  on  freight ; nnd  that  con- 
sequently the  loss  of  freight  was  an  actual  total 
loss  without  notice  of  abandonment.  If  notice  of 
abandonment  were  necessary,  the  question  whether 
in  this  case  it  was  given  in  due  time  seems  to  me 
to  be  more  doubtful.  There  was  no  reason  in  this 
case  to  doubt  tho  accuracy  of  the  information  for- 
warded to  the  assured.  The  question,  therefore, 
as  it  seems  to  me,  is,  whether  at  any  time  before 
the  surveys  made  at  Calcutta  were  received,  the 
assured  had  information  of  damage  to  the  ship  of 
Buch  a nature  and  to  such  an  extent  os  rendered 
the  prospect  of  a total  loss  of  tho  chartered  freight 
imminent  but  not  certain.  If  he  had  he  was  bound 
to  givo  notice  at  once.  If  the  case  had  been  on 
trial  before  a jury  I should  say  that  they  should 
have  been  asked  to  find  whether  at  any  time  there 
was  laid  before  the  assured  information  so  certain 
and  of  Buch  a nature  as  would  lead  an  assured  of 
ordinary  care  and  intelligence  to  conclude  that 
there  was  great  danger  of  a total  loss  of  the  char- 
tered freight,  but  a chance  of  such  loss  being 
obviated,  and  that  they  should  have  been  directed 
that,  if  such  information  was  at  any  time  conveyed 
to  tho  assured,  he  was  bound  immediately  to  give 
notioe  of  abandonment.  As  in  this  case  the  court 
was  to  draw  inferences  of  fact,  the  question  is. 
whether  before  the  surveys  made  at  Calcutta  were 
received,  the  assurod  had  information  of  damage 
to  tho  ship  of  such  a nature  and  to  such  an 
extent  as  I have  described.  The  information 
upon  these  points  which  tho  assured  had  re- 
ceived were  the  surveys  made  at  Bluff  Har- 
bour and  at  Port  Chalmers.  As  to  the  first,  made 
on  tho  27th  May  1863,  I think  it  was  of  no  im- 
portance. The  Bnrvey  of  the  10th  July  1863, 
made  at  Port  Chalmers,  does  not  seem  to  me  to 
disclose  formidable  damage  to  the  ship.  If  it  had 
stood  alone  I should  have  been  inclined  to  think 
that  it  disclosed  such  damage  as  ought  to  have  so 
greatly  alarm ed  the  assured  as  that  he  ought  to  have 
acted  upon  it  by  giving  immediate  notice  of  aban- 
donment. But  it  seems  to  me  that  the  surveys  of 
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the  25th  Aug.  1863,  and  of  tho  4th  Sept.  1863, 
received  about  the  same  time,  would  modify  the 
view  to  be  derived  from  the  former  survey,  and 
would  lead  the  assured  to  believe  that  the  ship 
could  proceed  to  Calcutta,  and  be  repaired  to  such 
an  extent,  and  within  such  time,  as  would  enable 
him  to  earn  the  chartered  freight.  I therefore 
come  to  the  conclusion,  though  with  some  doubt,  ; 
that  there  was  no  information  before  the  arrival  of  | 
the  surveys  made  at  Calcutta  which  made  it  incum-  i 
bent  on  the  assured  to  give  notice  of  abandonment,  , 
assuming  notice  at  some  time  to  be  necessary,  and  j 
that  upon  the  same  assumption  the  notice  given  j 
upon  the  receipt  of  the  Calcutta  surveys  was  given 
in  due  time. 

If  no  notice  was  necessary,  if  there  was  an 
actual  total  loss,  I cannot  think  that  the  right 
of  the  assured  to  payment  of  a total  loss  can 
be  affected  by  a delay  in  demanding  such  payment. 
Delay  in  giving  notice  of  a total  loss  scorns  to  me 
to  amount  to  no  more  than  delay  in  asking  for  the 
settlement  of  it.  I know  of  no  obligation  in  in- 
surance law  to  give  immediate  notice  of  an  actual 
total  loss.  Immediate  notice  would  not  enable  the 
underwriter  to  make  the  loss  in  any  way  less. 

I therefore  answer  your  Lordships’  questions 
thus  : As  to  the  first,  there  was  a loss  by  tho  perils 
insured  against  during  the  term  of  tho  policy.  As 
to  the  second,  no  notice  of  abandonment  either  of 
ship  or  freight  was  noccssary.  As  to  the  third,  if 
notice  of  aoandonmeut  was  necessary,  it  was 
given  in  time.  As  to  the  fourth,  that  in  the  case 
supposed  want  of  due  notice  as  to  the  ship  would 
not  affect  the  rights  of  the  plaintiffs  upon  the 
policy  on  freight.  As  to  the  fifth,  there  was  no 
such  conduct  on  the  part  of  the  assured  as  dis- 
charged the  underwriters  from  their  liability  upon 
the  policy  on  freight.  As  to  the  sixth,  that  the 
judgment  ought  to  be  for  the  respondents. 


Mellor,  J. — My  Lords : I answer  all  the  ques- 
tions proposed  by  your  Lordships  to  the  judges 
who  attended  during  the  argument  in  this  case  in 
favour  of  the  plaintiffs  below,  the  respondents  in 
your  Lordships’  House.  In  answer  to  the  first 

attest  ion,  I am  of  opinion  that  there  was  a loss  of 
le  subject  matter  of  insurance  by  the  perils  in- 
sured against  during  the  terra  of  the  policy.  Iti 
answer  to  the  second  question,  I am  of  opinion 
that  no  notice  of  abandonment  either  of  the  ship 
or  freight  was  necessary  under  the  circumstances 
to  enable  the  plaintiffs  to  recover  for  a total  loss 
on  the  policy  on  freight.  In  answer  to  the  third 
question,  I am  of  opinion,  although  with  some 
hesitation,  that  if  notice  of  abandonment  was 
necessary,  it  was  under  the  circumstances  given 
in  time.  To  the  fourth  question,  I answer  that  in 
my  opinion  if  notice  of  abandonment  of  the  ship 
was  necessary  in  order  to  make  a constructive 
total  loss  of  the  ship,  and  such  notice  was  not 
given  in  time,  the  want  of  duo  notice  as  to  the 
ship  does  not  affect  the  right  of  the  plaintiffs  upon 
the  policy  on  freight.  To  the  fiftn  question,  I 
answer  that  in  my  opinion  there  was  no  such  con- 
duct on  the  part  of  the  assured,  after  the  time  of 
the  alleged  constructive  loss  of  the  ship,  as  dis- 
charged the  underwriters  from  their  liability  upon 
the  policy  on  freight.  To  tho  sixth  question,  I am 
of  opinion  that  tho  judgment  ought  to  bo  for  the 
respondents. 

in  order  to  arrive  at  a right  conclusion  in 
this  case,  it  is  most  essential  accurately  to  ascer- 
tain the  subject  matter  insured  by  the  policy  in 


question,  and  against  what  perils  it  was  agreed 
by  the  underwriters  to  insure ; and  to  keep  abso- 
lutely distinct  the  considerations  which  alone  affect 
the  policy  on  the  contemplated  homeward  freight 
from  those  considerations  which  would  apply 
to  an  ordinary  case  of  insurance  of  the  snip ; 
and  I cannot  help  saying  with  great  respect, 
that  the  error  into  wbicn  the  Court  of  Com- 
mon Pleas  appears  to  me  to  have  fallen,  has 
arison  from  not  keeping  distinct  the  character 
of  the  plaintiffs  as  owners  of  the  ship,  from  their 
character  as  insurers  of  an  entirely  distinct  subject 
matter  of  insurance,  viz.,  tho  freight  contemplated 
to  be  earned  on  the  homeward  voyage. 

The  charter-party  is  [The  learned  Judire  then 
stated  the  charter-party].  It  is  to  be  observed  that 
the  nature  of  tho  interest  insured  is  not  an  interest 
in  anything  actually  existing  and  of  which  posses- 
sion can  be  had,  such  as  a ship  or  cargo,  or 
freight  of  cargo  on  board,  but  it  is  the  interest 
only  in  the  right  to  have  a cargo  provided  by  tho 
charterer  at  Calcutta  on  the  condition  that  the  ship, 
when  it  arrived  there,  should  be  tight,  staunen, 
and  strong,  and  every  way  fitted  for  the  voyage 
home,  notwithstanding  any  perils  of  seas  which 
might  happen  to  the  ship  on  her  voyage  to  New 
Zealand,  and  for  thirty  days  in  port  there  after 
arrival.  In  other  words,  it  is  a warranty  that  no 
“ peril  of  the  seas  ” which  might  happen  to  the 
ship  on  her  voyage  to  New  Zealand,  and  for  thirty 
days  in  port  there  after  arrival,  should  pro  vent  tho 
ship  from  arriving  at  Calcutta,  and  from  being 
there  tight,  staunch,  and  strong,  and  overy  way 
fitted  for  the  voyage  home,  with  the  cargo  there 
stipulated  to  be  loaded  by  the  agent  of  the  char- 
terer, and  the  right  to  have  such  cargo  loaded, 
and  to  earn  the  stipulated  freight  on  the  voyage 
home,  and  the  interest  in  such  right  is  by  the 
policy  valued  at  tho  sum  of  40001.  And  the 
question  really  is,  was  the  ship  so  damaged  by 
perils  of  the  seas  during  the  period  covered  by 
that  policy  as  to  be  practically  disabled  from 
arriving  and  being  at  Calcutta  in  such  condition 
of  seaworthiness  as  to  entitle  her  to  require  from 
the  charterers’  agent  the  loading  of  the  stipulated 
cargo. 

In  the  judgment  of  the  Court  of  Common 
Pleas  it  is  said  that  “the  case  of  insurance  of 
specific  charter  freight  to  be  carried  upon  a future 
voyage  against  perils  to  bo  incurred  in  the 
present  one,  is,  so  far  as  we  can  learn,  exceptional 
in  practice,  though  not  unprecedented.”  And  I 
cannot  forbear  to  add  that  I think  it  to  be  an 
eminently  inconvenient  and  unsatisfactory  course 
of  insurance.  The  subject  matter  of  the  insur- 
ance under  the  policy  in  question  appears  to  me  to 
be  accurately  appreciated  and  stated  by  the  Court 
of  Common  Pleas (3 Mar.  Law Cas.  O.S.  122;  L.  Rep. 
3 C.P.  567, 568 ; 18  L.  T.  Rep.  N.  S.  715) ; but  I think 
that  the  foundation  of  the  error  iuto  which,  as  it 
appears  to  me,  the  court  fell,  is  to  be  found  in  the 
following  passage  of  the  judgment ; " The  insur- 
ance of  a subject  thus  dependent  upon  the  posses- 
sion of  the  ship,  though  not  properly  an  accessory 
thereto,  nor  incident  to  the  voyage  insured,  yet 
being  insured  by  the  ordinary  form  of  policy, 
ought  to  be  dealt  with  upon  the  same  principles 
as  an  insurance  of  the  ship  itself,  and  as  subject 
to  the  same  conditions  in  respect  of  abandonment 
and  otherwise,  unless  so  far  as  the  character  of  the 
subject  matter  rendered  abandonment  idle  or  in- 
applicable.” 
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I have  already  stated  that  in  my  opinion 
the  true  effect  of  the  policy  under  considera- 
tion was  to  insure  the  ability  of  the  ship  to 
earn  the  freight  contemplated  by  the  charter- 
party,  upon  the  cargo  to  bo  loaded  at  Calcutta  for 
the  homeward  voyage,  against  perils  to  be  en- 
countered by  the  ship  on  the  voyage  to  New  Zea- 
land, and  for  thirty  days  in  port  thore  after 
arrival,  so  that  she  should  not  be  prevented 
from  getting  to  Calcutta  in  such  a state  of 
seaworthiness  as  to  give  the  owners  a right 
of  action  against  De  Mottos  if  he  did 
not  loud  the  cargo  pursuant  to  the  charter- 
party.  The  condition  of  the  ship  when  at  New 
Zealand,  os  regarded  the  sea  damage  which 
she  sustained  thero  during  the  time  oovered 
by  the  policy,  was  such  as  it  is  admitted 
in  the  joint  case  would  have  justified  an  abandon- 
ment and  claim  for  a constructive  total  loss. 

The  admitted  facts  as  regards  the  condition  of  the 
ship  at  New  Zealand  being  such  as  would  have  jus- 
tified an  abandonment  of  the  ship  as  for  a construc- 
tive total  loss,  it  now  becomes  important  to  consider 
whether  the  right  to  earn  the  freight  under  the 
charter-party  was,  and  to  what  extent,  affected  by 
the  actual  condition  of  the  ship  at  New  Zealand. 
Cleasby,  B.,  is  reported  to  have  said  in  the  Court 
of  Exchequer  Chamber  that  the  thing  insured  “ is 
the  right  to  earn  the  freight,  and  this  is  neither 
destroyed  nor  irretrievably  lost  because  the  ship  is 
damaged  to  the  extent  alleged.  The  condition  of 
earning  it,  namely,  repairing  the  vessel,  is  not 
made  impossible  but  expensive,  and  therefore 
difficult  of  performance,  but  these  expenses  and 
the  difficulty  form  the  equivalent  in  such  case  to 
damage  to  the  thing,  where  the  thing  exists  in 
specie,  and  mere  damage  to  any  extent  does  not 
constitute  total  loss.”  With  great  respect  this 
appears  to  mctoconfonnd  the  considerations  which 
arise  upon  two  distinct  contracts,  viz.,  that  of  an 
ordinary  policy  on  the  Bhip,  and  a policy  confined 
to  the  right  and  ability  or  the  ship  to  earn  the 
stipulated  freight.  The  ship  was  in  fact  in  such 
condition  from  sea  damage  in  New  Zealand  that 
no  uninsured  owner  of  ordinary  prudence  would 
have  repaired  her,  and  so  far  as  ho  was  concerned, 
had  he  known  the  actual  facts,  he  would  have 
been  justified  in  at  once  abandoning  hor  to  the 
underwriters.  So  Boon  as  the  ship  became  so 
sea  damaged  that  no  prudent  uninsured  owner 
would  repair  her,  I think  that  from  that  moment 
her  capacity  to  earn  the  stipulated  freight  on  the 
homeward  voyage  had  become  a practical  impos- 
sibility, so  that  she  could  not  bo  effectually 
tendered  to  the  agent  of  the  freighter  at  Calcutta 
as  a ship  “ tight,  Btaunch,  and  strong,  and  overy 
way  fitted  for  the  voyage,”  that  is  the  homeward 
voyage.  It  must  be  taken  for  granted  that  if  tho 
actual  extent  of  tho  damage  had  boon  ascertained 
at  New  Zealand,  the  owner  would  then  have  done 
what  he  did  at  Calcutta,  namely,  abandon  the  ship 
to  tho  underwriters ; but  the  doing  that,  or  the  not 
doing  it,  either  at  New  Zealand  or  Calcutta,  could 
not  and  does  not,  as  I think,  assist  in  determining 
whether  in  fact  by  reason  of  perils  of  seas  during 
the  time  covered  by  the  policy  the  ship  had 
become  incapable  of  earning  the  contemplated  { 
freight,  pursuant  to  tho  charter-party.  I accept  ; 
the  dilemma  proposed  in  the  judgment  of  the 
Court  of  Common  Pleas,  that  " the  assured 
must  answer  that  the  total  loss  was  com- 
plete, actual,  and  absolute,  without  abandon- 


ment at  Bluff  Harbour,  immediately  upon  the 
happening  of  the  damage,  to  repair  which 
would  cost  more  than  the  value  of  the  vessel, 
and  if  that  were  so,  tho  subsequent  pro- 
ceedings of  the  owner  were  immaterial,  inasmuch 
as  no  freight,  properly  so  called,  was  in  fact  sub- 
sequently earned.”  I think  that  my  Brother 
Lush  was  right  in  the  opinion  ho  expressed  in  the 
Court  of  Exchequer  Chamber,  namely,  “ That 
which  in  the  language  of  maritime  commerce 
constitutes  a loss  of  a ship,  is  damage  to  an  ex- 
tent not  worth  repairing,  followed  by  a determina- 
tion not  to  repair.  As  respects  her  capacity  to 
earn  freight,  a ship  in  such  condition  is  as  much 
lost  to  the  owner  as  if  she  had  sunk  or  broken  up.” 
It  is  true  that  the  ship  was  taken  to  Calcutta 
under  the  charter-party  as  an  existing  ship,  such 
as  was  supposed  capable  of  being  repaired  at  a 
cost  which  might  reasonably  be  incurred  in  order 
to  enable  her  to  prosecute  her  voyage.  But  when 
the  true  condition  of  the  ship  was  ascertained,  and 
she  was  found  to  ho  damaged  to  an  extent  which 
justified  the  owners  in  abandoning  her  to  the 
underwriters,  as  a constructive  total  loss,  and 
they  did  ahuudou  her,  the  inference  arising  from 
those  facts  is  entirely  rebutted.  I do  net  fool  it 
incumbent  on  mo  to  do  more  than  to  say,  that 
whatever  was  then  done  or  omitted  to  be  done 
with  a view  to  abandonment  by  the  plaintiffs  as 
owners  of  the  ship,  has  no  real  bearing  upon  the 
question  to  he  determined  in  this  case. 

If  I am  right  in  assuming  that  by  reason  of 
damage  from  perils  of  the  sea  she  had  within  the 
time  covered  by  the  policy  become  practically  dis- 
abled from  being  tendered  at  Calcutta  to  tho 
freighters’  agent,  as  a ship  answering  the  conditions 
of  the  charter-party,  the  subject-matter  of  insurance 
had  beoome  a total  loss.  There  was  nothing  which 
the  assured  as  insurers  of  the  anticipated  freight 
oould  do,  or  leave  undone,  which  oould  affect  the 
position  or  conduct  of  the  underwriters  in  regard 
to  the  contract  contained  in  the  policy  on  freight. 
To  say  that  the  plaintiffs  as  insurers  of  the  freight 
were  in  fact  identified  with  the  owners  of  the 
ship,  and  were  therefore  bouud  to  act  or  not  to 
act,  to  elect  or  not  to  elect,  in  conformity  with 
tho  proceedings  of  the  plaintiffs  as  owners  of  the 
ship,  is  to  confound  the  rights  and  obliga- 
tions of  the  parties  under  two  separate  and  dis- 
tinct contracts.  It  does  not  appear  from  the 
case  whether  there  was  an  insurance  on  the 
ship,  but  I collect  from  the  judgment  in  Potter  v. 
Campbell  (3  Mar.  Law  Cas.  O.  S.  28,  note; 
17  L.  T.  Rep.  N.  S.  474,  note;  16  W.  R. 
499),  that  there  was  such  a policy  on  the  ship 
covering  the  voyage  to  New  Zealand ; hut  I am 
entitled,  in  considering  tho  effect  of  tho  policy  in 
uostion,  to  treat  the  ship  as  uninsured,  ana  to 
eal  singly  with  the  loss  of  tho  anticipated  freight. 
The  right  to  call  upon  De  Mattos  to  load  a cargo 
at  Calcutta  had  been  rendered  abortive  by  perils  of 
seas,  resulting  in  such  damage  to  the  ship  at  New 
Zealand  as  rendered  it  practically  impossible  to 
make  an  effectual  tender  of  her  to  receive  cargo  at 
Calcutta.  What  was  then  in  the  power  of  the 
assured  under  this  policy  to  do  or  say  to  the  under- 
writers which  would  not  have  beeu  an  idle  cere- 
mony ? Tho  plaintiffs  in  their  character  of  owners 
of  the  ship  bad  a duty  to  elect  and  give  notice  of 
abandonment  within  a reasonable  timo  after  the 
discovery  cf  the  true  state  of  the  facts,  and  it  may 
be  that  they  were  guilty  of  such  laches  in  delay  io 
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the  discovery  as  rendered  their  notice  of  abandon- 
ment when  given  inoperative ; but  I am  at  a loss 
to  see  how  that  affects  the  plaintiffs  under  the 
policy  in  question.  Their  election  was  made  for 
them,  when  the  condition  of  the  ship  owing  to 
perils  insured  against  became  such  as  practically 
destroyed  her  capacity  to  earn  the  contemplated 
freight. 

The  ground  upon  which  a notice  of  abandon- 
ment is  held  not  to  be  necessary,  where  a ship 
founders  at  sea,  and  an  actual  total  loss  takes 
place,  ia,  that  there  is  nothing  left  which  the 
assured  can  cede  to  the  underwriters,  or  by  which 
their  position  can  be  affected,  and  it  appears  to  me 
that  the  reasoning  of  Lord  Abinger  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  Roux 
v.  Salvador  (3  Bing.  N.  8.  278),  applies  strictly  to 
the  circumstances  of  the  present  case.  Had  it  not 
been  for  the  respect  which  I feel  for  the  opinions 
of  the  judges  who,  expressing  the  same  view  which 
I entertain  of  the  subject  matter  of  insurance 
under  tbe  policy  in  question,  have  come  to  a dif- 
ferent conclusion,  I should  have  been  content  to 
have  stated  ray  opinion  to  be  in  conformity  with 
the  judgments  of  Cockburn,  C.J.  and  my  brother 
Lush  in  the  Court  of  Exchequer  Chamber. 

Entertaining  a very  strong  opinion  that  no  notice 
of  abandonment  was  necessary,  I feel  some  difficulty 
in  dealing  with  the  question  whether  if  a notice  of 
abandonment  was  necessary  it  was  given  in  time. 
In  considering  this  question  as  applicable  to  the 
policy  on  freight  simply,  it  appears  to  me  that 
questions  of  fact  quite  distinct  from  those 
which  would  affect  the  policy  on  the  ship 
may  arise,  and  it  may  well  be  that  what 
is  a reasonable  notice  in  tbe  one  case,  is  not 
reasonable  in  the  other ; but  I cannot  fix 
any  precise  time,  under  the  circumstances  of 
the  present  case,  from  which  if  a notice  was 
necessary  to  be  given,  it  would  be  or  not  be  in 
time,  as  a matter  of  reasonableness.  If  it  is  to  de- 
pend upon  tbe  diligence  with  which  the  owner 
pursues  the  inquiry  into  the  actual  condition  of  the 
ship  arising  from  sea  peril,  I do  not  discover  in  the 
facts  stated  any  such  (aches  or  neglect,  or  any  such 
oondact  on  tbe  part  of  the  master  in  his  dealing 
with  tbe  ship  until  the  extent  of  the  damage  was 
discovered,  as  would  induce  me  to  differ  from  the 
opinion  expressed  by  the  majority  of  the  judges  in 
the  Exchequer  Chamber. 

Before  concluding,  I ought  not  to  omit  to 
notice  a point  that  was  made  in  the  argument, 
and  which  I believe  is  adopted  by  one  of 
my  learned  brothers  for  whose  opinion  I enter- 
tain the  greatest  respect  — namely,  that  the 
insolvency  of  De  Mattos,  and  not  the  perils  of  the 
seas,  was  the  proximate  cause  of  the  loss  of  the 
anticipated  freight,  and  further,  that  the  delay  in 
tbe  ship's  arrival  at  Calcutta  had  discharged  De 
Mattos,  even  if  solvent,  from  loading  a cargo  under 
the  terms  of  tbe  charter- party.  I cannot  help 
thinking  that  this  view  of  the  case  arises  from  not 
keeping  strictly  in  view  the  subject-matter  of  in- 
surance under  the  policy.  If  the  matter  insured 
was  the  right  and  ability  of  tbe  ship  to  earn  the 
homeward  freight  by  being  at  Calcutta,  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the 
voyage  home,  and  that  aucb  state  of  the  ship  was 
a condition  precedent  to  the  right  to  require  the 
loading  of  a cargo  at  Calcutta  by  the  agent  of  De 
Mattos,  the  ship  neither  did  nor  could  fulfil  that 
condition,  owing  to  the  perils  of  the  seas  during 


the  time  covered  by  the  policy,  and  that  I think 
was  a loss  insured  against  independently  of  the 
solvency  or  insolvency  of  De  Mattos  on  her  arrival. 
It  was  further  said  that  the  fact  of  the  insolvency 
of  De  Mattos  would  have  equally  prevented  his 
agent  from  providing  a cargo,  even  if  the  ship  had 
arrived  at  Calcutta  in  seaworthj  condition.  Had 
the  policy  not  been  a valued  policy,  the  fact  might 
have  seriously  affected  the  damages,  but  I do  not 
sec  how  it  can  afford  an  answer  to  the  present 
action.  Then  with  regard  to  De  Mattos  being  dis- 
charged from  the  obligation  to  load  a cargo  in  con- 
sequence of  the  delay  which  had  taken  place  on  the 
arrival  of  the  ship,  that  can  be  no  answer  to  the 
action,  if  I am  right  in  attributing  that  delay  to 
the  effect  of  sea  damage  within  the  policy. 

I have  therefore  come  to  the  conclusion  that  all 
the  questions  propounded  by  your  Lordships  to 
the  judges  ought  to  be  answered  in  favour  of 
the  plaintiffs  below  who  are  the  respondents  in 
your  Lordships’  House. 

Blackburn,  J. — My  Lords:  Your  Lordships 
have  in  this  case  proposed  six  questions  to  the 
judges, all  of  which  I answer  in  favour  of  the  plain- 
tiffs in  the  cause,  who  are  the  respondents  in  your 
Lordships'  House.  With  your  Lordships’  permis- 
sion I will  first  Btate  generally  my  reasons  for 
deciding  in  favour  of  the  plaintiffs  on  the  merits. 

The  plaintiffs  being  mortgagees  in  possession  of 
the  ship  Sir  William  Eyre,  then  on  a voyage  to 
New  Zealand  from  the  Clyde,  hod  entered  into  a 
charter-party  with  De  Mattos,  by  which  it  was 
agreed  that  the  ship  should  sail  to  Now  Zealand 
with  a cargo  for  owners’  benefit,  and  having  arrived 
and  discharged  the  same,  and  being  made  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the 
voyage,  should  proceed  to  Calcutta,  and  there  being 
tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  should  load  from  De  Mattosr  agents 
a cargo  and  convey  it  for  freight  to  Liverpool  or 
London.  It  is  to  be  observed  on  this  charter-party 
that  it  is  a condition  precedent  to  the  earning  of 
the  freight,  that  the  Sir  William  Eyre  should  be 
in  duo  time  at  Calcutta,  and  there  seaworthy  for 
the  voyage  from  Calcutta  to  Liverpool  or  London. 
The  plaintiffs  could  not  substitute  any  other  vessel 
for  her,  and  that  being  so,  the  plaintiff*  might  be 
prevented  from  earning  that  freight  by  any 
disaster  which  bcfcl  the  Sir  William  Eyre  on  her 
voyage  out  to  New  Zealand,  or  duringhor  stay  there, 
or  on  the  voyage  from  thence  to  Calcutta,  or  daring 
her  stay  there,  if  the  effect  of  that  disaster  was  to 
render  it  impracticable  to  tender  the  Sir  William 
Eyre  at  Calcutta  in  due  time,  and  in  a seaworthy  con- 
dition for  the  voyage  home  round  the  Cape  of  Good 
Hope ; but  that  they  had  a vested  expectation  of 
earning  this  freight,  if  no  such  disaster  happened. 
They  had  therefore  in  respect  of  this  freight  an 
insurable  interest  during  the  whole  of  the  outward 
voyage.  This  is  not,  as  I understand,  disputed, 
but  if  authority  is  required  for  it,  I would  re  er 
your  Lordships  to  Barber  v.  Fleming  (L.  Rep, 
5,  Q.  B.  59),  and  Foley  v.  United  Fire  and  Marine 
Insurance  Company  of  Sydney  (3  Mar.  Law  Cas.  352, 
L.  Rep.  6 C.  P.  155;  22  L.  T.  Rep.  N.  S.  108). 
Being  so  situated  they  entered  into  the  policy. 
In  my  opinion  the  whole  merits  in  this  case 
depend  upon  the  accurate  understanding  of  the 
contract  contained  in  this  policy. 

I must  first  observe  on  a matter  which  is 
perhaps  not  strictly  before  your  Lordships. 
It  is  stated  in  the  appendix  to  the  case  that 
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this  insurance  was  for  40001.  on  freight  valued 
at  50002.,  and  throughout  the  argument,  and  in 
the  judgments  below,  the  policy  was  treated 
as  a valued  policy,  and  consequently  no  question 
was  discussed  as  to  the  amount  to  bo  recovered, 
nor  whether  the  insolvency  of  De  Mattos,  and  the 
consequent  diminution  in  value  of  the  freight  in- 
sured, affected  that  amount.  In  the  policy  itself, 
however,  as  set  out  in  the  appendix  to  the  case, 
the  space  which,  if  this  was  the  cose,  ought 
to  have  been  filled  up  with  5000/.,  is  left  blank,  and 
the  policy  is  in  form  an  open  one.  It  is  possible 
that  the  policy  is  miscopied,  but  I think  it  more 
probable  that  it  was  drawn  up  in  this  form  by  mis- 
take, and  that  the  underwriters,  either  from  a 
sense  of  honour  or  from  knowing  that  the  contract 
could  be  reformed  in  equity,  have  been  content  to 
act  on  the  contract  as  it  ought  to  have  been  drawn 
up.  I presumo  your  Lordships  would  not  liko  to 
put  any  obstacle  in  the  way  of  such  a fair  proceed- 
ing. I shall  therefore  make  no  further  remark  on 
the  amount  to  be  recovered. 

The  insurance  is,  “ lost  or  not  lost  at  and 
from  Clyde  to  Southland,  while  there,  and  thence 
to  Otago,  New  Zealand,  and  for  thirty  days 
in  port  there,”  upon  the  Sir  William  Eure.  And 
the  subject  - matter  iB  4000/.  on  homeward 
chartered  freight.  I think  that  the  meaning  of 
this  contract  is  that  the  underwriters  are  to  in- 
demnify the  assured  if  by  any  of  the  perils  insured 
against  the  Sir  William  Eyre  is,  during  the  voyage 
from  the  Clyde  to  New  Zealand,  or  during  thirty 
days  after  arrival  there,  so  damaged  that  in  conse- 
quence the  homeward  chartered  freight  cannot  be 
earned.  In  the  judgment  in  the  Common  Picas  in 
this  case  it  is  said,  " The  policy  under  considera- 
tion thus  differs  from  an  ordinary  insurance  upon 
freight.  First,  in  that  it  could  not  be  affected  by 
loss  of  cargo,  because  the  freight  insured  was  not 
for  cargo  in  existence  or  appropriated  during  the 
risk ; next  that  it  was  not  subject  to  general  aver- 
age either  of  ship  or  cargo,  because  the  freight  was 
not  to  be  earned  during  the  voyage  insured, 
and  as  a consequence,  that  the  underwriter  was 
not  in  any  caso  to  contribute  to  repairs  of  the 
ship,  not  even  in  respect  of  geueral  averaa*. 
And  lastly,  that  as  the  freight  rested  in  contract  for 
the  future  employment  of  the  ship  only,  it  would 
not  pass  by  bare  abandonment  to  tne  underwriters 
upon  ship,  but  would  simply  como  to  nothing  upon 
such  abandonment  if  justifiable,  because  the  aban- 
donment would  be  in  effect  an  election  by  the 
owner  to  treat  the  charter  as  at  an  end  by  reason 
of  the  usual  exception  of  sea  perils  in  the  charter- 
party,  and  he  would  not  be  bound  to  incur  in  favour 
of  the  underwriters  on  ship  any  new  responsi- 
bility not  connected  with  the  voyage  on  which  the 
ship  was  insured,”  So  far  I completely  agree,  and 
instead  of  repeating  this  in  other  words  I adopt 
this  language  as  my  own,  but  in  what  follows  in 
that  judgment  I do  not  agree.  I think  that  if  there 
was  damage  to  the  ship,  such  that  though  it  was 
physically  possible  to  repair  the  ship,  the  expense 
would  be  so  great  that,  according  to  the  rulo  laid 
down  in  Mots  v.  Smith  (9  C.  B.  lQ-t),  it  was  un- 
reasonable so  to  do,  the  owner  might,  as  between 
him  and  the  charterer,  elect  not  to  repair  the  ship, 
but  to  treat  the  charter  as  at  an  end  by  reason  of 
the  exception  of  the  sea  perils,  and  if  under  such 
circumstances  the  owner  did  not  in  fact  repair  her, 
the  freight  was  totally  lost  by  the  perils  insured 
against,  and  not,  as  stated  in  the  judgmetiL  iu  the 


Common  Pleas,  by  the  owner’s  default,  for  the 
owner  was  not  bound  to  repair  the  ship.  There 
would  be  no  loss  from  the  perils  insured  against, 
if  the  owner  did  in  fact  repair  the  ship,  which, 
though  uot  bound  to  do  so,  ne  had  a right  to  do  if 
ho  pleased.  If  indeed  there  had  bocn  a partial  loss 
or  damage,  such  that  the  owner  could  reasonably 
repair  the  ship,  he  was  bound  to  do  so,  and  if  in 
such  a case  he  declined  to  do  so,  I should  agree 
with  the  judgment  in  the  Common  Pleas  in  saying 
that  he  would  lose  the  freight  by  his  own  choice 
or  default,  and  not  by  any  peril  insured  against. 
But  I think  that  where  the  damage  is  so  great  that 
the  owner  is  not  bound  to  repair  the  ship,  if  he 
declines  to  do  so  he  would  lose  his  freight,  not  by 
his  own  default,  but  by  the  perils  insured  agAinst. 
This  seems  an  elemontary  proposition,  but  as  much 
of  what  I consider  the  error  in  the  judgment  of 
the  Common  Pleas  arises  from  not  bearing  it  in 
mind,  I will  proceed  to  state  some  authorities 
for  it.  The  principle  is  thus  expressed  in  the 
judgment  of  the  Queen’s  Bench  in  Stringer 
v.  English,  «S*c.,  Insurance  Company  (3  Mar. 
LawCas.  O.  8.  440 ; L.  Rep.  4Q.  B.  691):  "The 
assured,  if  he,  by  any  means  Buch  as  he  could 
reasonably  be  expected  to  use,  could  havo  pre- 
vented tne  loss”  (which  was  in  that  case  by  a 
sale  in  the  Prize  Court)  “ was  bound  to  use  them, 
and  if  the  sale  was  directly  occasioned  by  his  de- 
fault, though  remotely  by  the  perils  insured 
against  ” (in  that  case  a seizure),  "ho  cannot  re- 
cover against  the  underwriters.  But  the  assured 
are  not  bound  to  U9e  unreasonable  exertions  in 
order  to  preserve  the  thing  insured;  and  if  the 
giving  of  a bond  or  deposit  of  money  ” (in  the  pre- 
sent case  the  repairing  of  the  ship)  " would  nave 
exposed  them  to  expense  or  risk  of  expense  beyond 
the  value  of  the  object,  or  as  the  same  idea  is 
often  expressed,  if  the  steps  necessary  to  prevent 
the  Bale  ” (loss)  “ were  such  as  a prudent  uninsured 
owner  would  not  have  adopted,  we  think  they 
were  not  in  default,  and  the  sale  was  then  a total 
loss  occasioned  by  the  seizure.”  I do  not  cite  this 
os  conclusive,  for  it  is  for  your  Lordships  to  de- 
termine whether  it  is  correct  or  not,  but  as  ex- 
pressing what  I think  the  trnc  principle.  So  far 
as  regards  tho  case  of  a ship,  it  is  very  concisely, 
and  I think  accurately  expressed,  by  my  brother 
Lush  in  his  judgment  in  the  court  below  when  he 
says,  " That  which  in  the  language  of  maritime 
commerce  constitutes  the  loss  of  a ship  is  damage 
to  an  extont  not  worth  repairing,  followed  by  a 
determination  not  to  repair.’* 

I must  here  observe  that  in  my  opinion  (which 
in  this  respect  differs  from  that  expressed  in 
the  judgment  of  the  Court  of  Common  Pleas 
below)  there  might  well  be  a state  of  things  in 
which  the  assured  could  recover  on  this  policy 
for  a total  loss  of  the  freight,  though  the 
assured  could  not,  either  with  or  without  notice 
of  abandonment,  recover  against  the  under- 
writers on  ship  for  a total  loss.  The  questions 
between  the  assured  and  the  two  sets  of  under- 
writers ore  not  the  same.  The  question  between 
the  assured  and  the  underwriters  of  the  ship  is 
whether  tho  damage  sustained  may  be  so  far  re- 
paired os  to  keep  her  a ship,  though  rot  perhaps 
so  good  a ship  as  she  woh  before,  without  expend- 
ing more  than  she  would  be  worth.  The  question 
between  the  assured  and  tho  underwriter  on  tho 
chartered  freight  is  whether  tho  damage  can  be 
so  far  retired  that  the  ship  can  be  at  Calcutta, 
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seaworthy  for  a voyage  round  the  Cape  of  Good 
Hope,  without  expending  more  than  she  would  be 
worth.  I should  have  added  a further  term  that 
the  repairs  could  be  done  so  promptly  that  sho 
might  arrive  at  Calcutta  within  a reasonable  time, 
as  between  the  shipowner  and  De  Mattos,  were  it 
not  for  the  case  of  Hurst  v.  Usbome  (18  C.B.  144), 
which  seems  to  me  an  authority  against  this  posi- 
tion. And  though  I should  not  hesitate  to 
advise  your  Lordships  to  reconsider  that  case 
if  necessary,  1 think  it  is  not  necessary  so  to  do 
in  the  present  case. 

Mv  position  therefore  is  that  if  .the  ship  were 
so  damaged  that  she  could  be  brought  to  Cal- 
cutta ana  there  made  seaworthy  for  a voyage 
round  the  Cape,  but  not  without  expending 
say  10,0001.,  and  would  then,  all  things  con- 
sidered, be  worth  only  say  90001.,  but  that  she 
could  by  an  expenditure  of  say  40001.  be  made  a 
ship  quite  fit  ior  short  voyages,  though  not  for 
suen  a voyage  as  that  round  tne  Cape,  and  would 
then  be  worth  say  50001.,  there  would  be  a total 
loss  of  the  freight,  though  no  total  loss  of  the  ship. 
No  notice  of  abandonment  whatever  given  to  tho 
underwriters  on  Bhip  could  have  converted  that 
which  on  those  figures  was  only  a partial  loss  into 
a total  one.  This  was  decided  by  the  Exchequer 
Chamber  in  Kemp  ▼.  Holliday  (2  Mar.  Law  Cas. 
O.  S.  271,  370;  6 B.  & S.  723;  14  L.  T.  Rep. 
N.  S.  762),  a case  which  was  not  cited  at  your 
Lordships*  bar,  but  to  which  I venture  to  refer 
your  Lordships,  as  the  passages  contained  in  pages 
749  to  754  of  the  report  will  show  your  Lordships 
that  the  opinions  I now  express  are  not  formed 
for  the  first  time. 

I now  proceed  to  consider  the  answer  to  your 
Lordships*  first  quostion.  That  in  my  opinion 
depends  upon  a question  of  fact,  which  I think  is 
answered  by  the  very  important  addition  to  the 
case  made  during  the  argument  in  the  Exchequer 
Chamber,  and  now  contained  in  the  case : “ It  is 
admitted  that  the  sea  damage  which  the  ship 
sustained  at  New  Zealand  during  the  time  covered 
by  the  policy  would  have  justified  an  abandon* 
ment  and  claim  for  a constructive  total  loss.’*  This 
can  only  mean  that  the  damage  to  the  ship  was  so 
great  that  the  ship  could  not  bo  repaired  without 
spending  more  than  she  was  worth,  and  conse- 
quently that  the  shipowner  might  justifiably  elect 
not  to  repair  her.  I think  that  under  such  cir- 
cumstances the  shipowner  had  a right  as  against 
his  underwriters  on  ship  to  come  upon  them  for  a 
total  loss.  But  if  he  does  so,  then  on  general 
principles  of  equity  not  at  all  peculiar  to  marine 
insurance,  he  who  recovers  on  a contract  of  indem- 
nity must  and  does,  by  taking  satisfaction  from  the 
person  indemnifying  him,  cede  all  his  rights  in 
respect  of  that  for  which  he  obtains  indemnity. 
It  was  held  in  Mason  v.  Sainsburu  (3  Doug.  61), 
that  the  Hand-in- Hand  Insurance  Company  having 
paid  the  plaintiff  for  a loss  under  a fire  policy, 
were  entitled  to  recover  in  an  action  in  his  name 
against  the  hundred.  This  cession  or  abandon- 
ment is  a very  different  thing  from  a notice  of 
abandonment,  though  the  ambiguous  word  “aban- 
donment ” often  leads  to  confounding  the  two 
There  is  no  notice  of  abandonment  in  cases  of  fire 
insurance,  but  the  salvage  is  transferred  on  the 
principle  of  equity  expressed  by  Lord  Hardwicke 
m Randal  v.  Cochrane  (1  Ves.  sen.  98),  that  “ the 
person  who  originally  sustains  the  loss  was  the 
owner,  bat  after  satisfaction  made  to  him  the  in- 


surer.” In  Godsall  v.  Boldero  (9  East,  72),  the 
same  principle  was  acted  upon  in  a case  of  life 
insurance.  That  case  was  overruled  in  Dolby  v. 
The  India  and  London  Life  Assurance  Company 
(15  C.  B.  365),  because  the  principle  was  mis- 
applied to  a life  insurance,  which  is  not  a contract 
of  indemnity;  but  the  principle  itself  has  never 
(that  I know  of)  been  questioned.  When  therefore 
the  party  indemnified  has  a right  to  indemnity, 
and  has  elected  to  enforce  his  claim,  the  chance  of 
any  benefit  from  an  improvement  in  the  value  of 
what  is  in  existenoo,  and  the  risk  of  any  loss  from 
its  deterioration,  are  transferred  from  the  party 
indemnified  to  those  who  indemnify,  and  therefore 
if  the  state  of  things  is  Buch  that  steps  may  be 
taken  to  improve  the  value  of  what  remains,  or  to 
preserve  it  from  further  deterioration,  such  steps 
from  the  moment  of  the  eloction  concern  the  party 
indemnifying,  who  therefore  ought  to  be  informed 
promptly  of  the  election  to  come  upon  him,  in 
order  that  he  may  if  he  pleases  take  steps  for  his 
own  protection.  And  on  general  principles  of  law 
(still  not  confined  to  marine  insurance)  an  election, 
once  determined,  is  determined  for  ever,  aud  such 
a determination  is  made  by  any  act  that  shows  it 
to  be  made.  And  therefore  anything  that  indicates 
that  the  party  indemnified  has  determined  to  take 
to  himselr  the  chance  of  benefit  from  an  increased 
value  in  the  part  saved,  and  only  claim  for  the 

rirtial  loss,  will  determine  his  eloction  so  to  do. 

may  refer  for  an  exposition  of  this  general  prin- 
ciple to  the  judgment  of  the  Exchequer  Chamber 
in  Clough  v.  London  and  North  Western  Railway 
(L.  Rep.  7,  Ex.  34,  35  ; 25  L.  T.  Rep.  N.  S.  708.) 
In  cases  of  marine  insurance  the  regular  mercan- 
tile mode  of  letting  tho  underwriters  know  that 
the  assured  mean  to  come  upon  them  for  a com- 
plete indemnity  is  by  giving  notice  of  abandonment, 
which  is  a very  different  tiling  from  the  abandon- 
ment or  cession  itself.  This  notice  when  given  is 
conclusive  that  the  assured,  if  still  in  a situation 
to  determine  his  election,  has  determined  to 
come  upon  the  underwriters  for  a total  loss, 
the  consequence  of  which  is  that  everything  is 
ceded  (to  avoid  the  use  of  the  ambiguous  word 
“ abandoned  ”)  to  the  underwriters.  Abbott,  C.J., 
in  Coloyan  v.  London  Assurance  (5  M.  & S. 
456),  sayB  : “I  do  not  consider  an  abandonment 
as  having  the  effect  of  converting  a partial  into 
a total  loss.”  . . . The  abandonment,  how- 
ever, excludes  any  presumption,  which  might 
have  arisen  from  the  silence  of  the  assured, 
that  they  still  meant  to  adhere  to  the  adventure 
as  their  own.”  If  before  giving  this  notice  the 
assured  have  already  indicated  by  their  acts,  or  if 
the  circumstances  are  such  that  they  indicate  by 
their  silence  that  they  have  elected  to  adhere  to 
the  adventure  as  their  own,  the  notice  of  abandon- 
ment obviously  comes  too  late.  A vonr  good  ex- 
ample of  such  a case  is  afforded  by  Mitchell  v. 
Edic  (1  T.  R.  608),  as  explained  in  Roux  v.  Salvador 
(3  Bing.  N.  C.  666).  There  a ship  laden  with 
sugar,  and  bound  for  London,  was  captured  and 
finally  taken  into  Charlestown,  whore  the  sugar 
was  sold  and  the  proceeds  lodged  in  the  hands  of 
a person  resident  in  Charlestown.  From  the  state 
of  political  affairs  at  that  time  sugar  was  dear  at 
Charlestown,  aud  as  Lord  Abinger  conjectured,  the 
sugar  had  come  to  a very  good  market  and  the 
assured  was  satisfied  and  took  to  the  proceeds. 
A year  afterwards  the  person  in  whose  hands  the 
money  was  became  insolvent,  and  after  that  it  was, 
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with  obvious  justice,  held  that  it  was  too  late  to 
come  upon  the  underwriters  for  a total  loss.  Thus 
explained,  the  case  is  a good  example  of  the  prin- 
ciple stated  in  Stringer  v.  England , $ c.,  Insurance 
Company  (L.  Rep.  4 Q.  B.  688),  whero  it  is  said, 
“ Ab  is  well  pointed  out  in  2 Phillips’  Insurance, 
sect.  1669,  wbero  tbo  cargo  still  subsists  in  specie 
aod  may  be  recovered,  the  question  depending  on 
abandonment  is,  which  party  should  bo  at  the  risk 
of  the  market  and  the  solvency  of  agents,  neither 
of  which,  independently  of  the  direct  effect  of  the 
perils  insured  against,  concerns  the  insured.  To 
allow  the  assured  to  change  his  election  whilst  the 
circumstances  remain  the  same,  would  enable  the 
assured  to  treat  the  property  as  his  so  long  as  there 
was  a prospect  of  profit  from  the  rise  in  the  market, 
and  as  the  property  of  the  insurers,  so  soon 
a • there  was  a certainty  of  Iosb,  which  would  be  in- 
equitable : qui  commodum  sent  it  ¥ entire  debet  et 
om«.”  I should  apologize  to  your  Lordships  for 
dwelling  so  long  on  what  seems  to  me  the  principle 
on  which  abandonment  and  the  necessity  of  notice 
of  abandonment,  when  required,  depend,  had  it 
been  argued  at  your  Lordships'  bar,  on  the  au- 
thority of  Knight  v.  Faith  (15  Q.  B.  649),  that 
there  is  a technical  rule  of  insurance  law  by  which 
notice  of  abandonment  must  be  given  if  the  thing 
exist  in  specie  at  all,  though  tbo  stato  of  things  is 
such  that  the  underwriters  could  do  nothing  in 
consequence  of  the  notice.  I think  it  more  con- 
venient to  postpone  my  remarks  on  that  case  till  I 
answer  your  Lordships'  last  question.  In  the 
meanwhile,  I proceed  to  say  that  I should  be  very 
sorry  to  throw  any  doubt  on  the  principle  expressed 
by  Lord  Abinger  in  the  following  passage  in  his 
judgment  in  Eon*  v.  Salvador  (2  Bing.  N.  C.  286), 
where,  after  stating  the  state  of  circumstances 
which  give  the  insured  a right  to  treat  the  case  as 
one  of  total  loss,  he  proceeds  : 41  But  if  he  elects  to 
do  this,  as  the  thing  insured,  or  a portion  of  it, 
still  exists  and  is  vested  in  him,  the  very  principle 
of  indemnity  is  that  he  should  make  a cession  of  all 
his  rights  to  the  recovery  of  it,  and  that  too  within 
a reasonable  time  after  be  receives  intelligence  of 
the  accident,  that  the  underwriter  may  be  entitled 
to  all  the  benefit  of  what  may  still  be  of  any  value, 
and  that  he  may,  if  he  pleases,  take  measures  at 
his  own  cost  For  realising  or  increasing  thta 
value."  But  I think  this  is  from  the  nature  of 
things  confined  to  cases  where  there  are  some 
steps  which  the  underwriter  could  tako,  if  be  had 
notice.  When  they  can  do  so,  I think  that  the 
neglect  to  give  a notice  of  abandonment  may 
determine  the  owner’s  election.  This  is  a matter 
that  is  now  of  much  greater  practical  importance 
than  it  was  when  Lord  Abinger  delivered  that 
judgment.  For  then  the  assured  could  not  learn 
that  his  ship  hod  got  into  difficulties  at  a distant 
plaoe  till  long  after  the  disaster,  and  the  under- 
writers could  only  send  ont  orders  which  would 
arrive  later  still.  Under  such  circumstances,  a 
notice  of  abandonment  was  often  a very  idle  cere- 
mony, and,  in  my  opinion,  unnecessary  if  the  facts 
did  amoant  to  a total  loss,  inoperative  if  they  did 
not.  Now,  when  by  means  of  tho  electric  tele- 
graph the  underwriters’  orders  might  promptly 
reach  the  spot  where  tho  Bhip  was  in  peril,  a notice 
of  abandonment  may  be  of  great  practical  import- 
ance. What  would  be  a reasonable  time,  and 
whether  the  neglect  to  give  notice  of  abandonment 
does  determine  the  election,  must,  I think,  depend 
in  each  case  on  the  circumstances,  and  principally 


on  what  sfcepB  the  underwriters  might  take  if  they 
had  notice.  If  there  was  nothin?  they  could  do, 
no  notice,  I think,  is  required.  This,  I apprehend, 
is  the  principle  of  Cambridge  v.  Anderton  (2  B.  & 
C.  691),  Roux  v.  Salvador  (3  Bing.  N.  C.  266), 
and  Famworth  v.  Hyde  (2  Mar.  Law  Gas.  0.  S. 
187,  429 ; 18  C.  B.,  N.  8.,  835 : 15  L.  T.  Rep. 
N.  S.  395).  For,  ss  has  often  been  observed, 
a sale  by  the  master  is  not  one  of  the  underwriters’ 
perils,  and  is  only  material  as  showing  that  there 
is  no  longor  anything  which  cau  be  done  to  save 
tbe  thing  already  sold  for  whom  it  may  concern. 
It  conclusively  determines  that  neither  assurers 
nor  assured  can  do  anything,  aod  consequently 
that  a notice  of  abandonment  would  be  but  an  idle 
form  on  which  nothing  could  be  done,  and  which 
therefore  is  unnecessary.  If  these  which  I have 
submitted  to  your  Lordships  are  tbe  true  principles 
on  which  the  law  depenas,  it  seems  to  me  to  be 
obvious  that  in  this  case  there  was  a total  loss  of 
the  freight  in  consequence  of  the  damage  by  sea 

Krils  being  so  great  that  the  shipowner  was  not 
and  to  repair  her.  No  doubt  tbe  shipowner 
might  have  repaired  her  if  he  pleased,  and  if,  as  in 
Benson  v.  Chapman  (2  H.  of  L.  Cas.  695),  bo  had 
elected  to  repair  her,  and  had  done  so,  though  at  a 
ruinous  expense,  the  freight  would  not  have  been 
lost.  But  the  ship  in  this  case  never  was  repaired 
so  as  to  make  her  capable  of  earning  the  freight, 
and  tbe  insured  was  under  no  obligation  to  repair 
her  at  a ruinous  cost.  This  brings  me  to  tbe 
second  question.  I cannot  6ee  how  tbe  contract 
between  tho  plaintiff  and  the  defendant,  by  which 
tbo  latter  undertakes  to  indemnify  the  former 
against  loss  on  tbe  freight,  can  be  in  any  way 
affected  by  tbe  fact  that  tbe  plaintiff  had  made  a 
contract  with  otber  persons  by  which  they  under- 
took to  indemnify  him  against  loss  on  the  ship.  If 
the  facts  are  not  such  as  to  amount  to  a loss  of 
freight  from  the  perils  insured  against,  no  trans- 
action between  tho  plaintiff  and  third  persons 
could  mal:e  them  amount  to  such  a loss.  If  they 
wofre  such  as  to  amount  to  a loss  of  the  freight,  it 
can  make  no  difference  to  the  now  defendant 
whether  the  plaintiff  can  or  cannot  recover  for  the 
damage  to  his  ship  from  otber  persons.  It  is  true 
that  a transaction  with  third  persons  may,  as  evi- 
dence, prove  that  tho  plaintiff  had  elected  not  to 
repair  the  ship,  as  the  sale  of  tbe  wreck  in  Cam- 
bridge v.  Anderton  and  in  Famworth  v.  Hyde,  did. 
Ana  so  if  the  plaintiff  in  the  present  case  had 
given  notice  of  abandonment  at  once  to  the  under- 
writers on  ship  and  recovered  from  them  as  for  a 
total  loss,  it  would  have  afforded  conclusive  evi- 
dence that  he  had  elected  not  to  repair  the  ship. 
As  it  was,  he  delayed  so  long  that  I think  the  fair 
conclusion  of  fact  is  that,  as  between  him  and  the 
underwriters  on  Bhip,  he  had  elected  to  take  his 
chance  of  making  a better  thing  of  it  by  keeping 
her  as  a ship  to  himself  and  coming  on  the  under- 
writers for  a partial  loss  only.  I do  not  go  into 
the  facts,  as  toe  question  whether  they  could  have 
recovered  a total  loss  on  tho  policy  on  ship  or  not 
is  only  collaterally  raised  in  this  case,  but,  in  n.'/ 
opinion,  they  completely  bring  tbo  case  within  the 
rinciple  stated  by  Lord  Chancellor  Cottenham  in 
Jleming  v.  Smith  (1  H.  of  L.  Ca6.  530),  where  he 
says,  “ They  were  sufficiently  informed  of  what 
had  taken  place  to  enable  them,  if  they  thought 
proper,  to  take  upon  themselves  the  chance  of 
the  benefit  of  retaining  the  ownership  of  the  pro- 
perty, instead  of  taking  the  sum  which  was  secured 
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to  them  by  the  policy  effected  with  the  under- 
writers on  the  vessel ; and  if  they  acted  upon  that 
opportunity  of  election,  they  surely  cannot  after- 
wards turn  round  and  go  against  the  underwriters 
as  for  a total  loss.”  I should  therefore,  an  at 
present  advised,  have  concurred  with  the  Court  of 
Common  Pleas  in  their  decision  in  Potter  v.  Camp- 
bell ( ubi  eup.).  But  I think  that  this  in  noways 
affects  tho  question  between  the  plaintiffs  and  the 
underwriters  on  freight.  I agree  with  what  has 
been  said  by  my  brother  Brett ; the  plaintiffs  not 
having  come  upon  the  underwriters  for  ship  leaves 
the  case  just  as  if  the  Bhip  had  never  been  insured 
at  all. 

ThiB  brings  me  to  consider  whether  it  was 
necessary  for  the  plaintiffs  to  givo  notice  of  aban- 
donment to  the  underwriters  on  freight.  It  was 
argued  at  your  Lordships’  bar  that  by  the  law  of 
marine  insurance  a notice  of  abandonment  was  as 
imperatively  necessary  as  a notice  of  dishonour  is 
by  the  law  merchant  on  bills  of  exchange.  On 
tnis  I shall  submit  some  observations  at  the  end  of 
this  opinion,  but  at  present  1 will  assume  that  the 
true  principle  is  that  notice  of  abandonment  is  only 
reauisite  when  from  the  state  of  facts  it  may  make 
a difference  to  the  underwriters  if  the  assured 
delays  making  his  election  whether  he  will  adhere 
to  the  property,  taking  his  chance  of  profit  or 
loss  from  so  doing,  or  come  upon  the  underwriters 
for  a total  loss.  If  that  be  the  principle,  it  seems 
to  me  to  follow  (him  it  that  inasmuch  as  there  was 
noihing  which  the  underwriters  ou  freight  could 
have  done  to  alter  their  position  in  consequence  of 
a notice  of  abandonment,  and  that  it  would  have 
been  an  idle  ceremony,  no  notice  could  ever  bo 
required,  and,  not  being  required  at  all,  could  not 
be  too  late.  These  are  tbe  reasons  for  which  I 
answer  to  your  Lordships’  second  question  by 
saying  that,  in  my  opinion,  no  notice  of  abandon- 
ment, either  of  ship  or  freight,  was  necessary  to 
enable  the  plaintiffs  to  recover  for  a total  loss  on 
the  policy  on  freight. 

To  the  third  question,  that,  in  my  opinion,  no 
notice  at  all  being  required,  it  never  could  be  out 
of  time. 

To  the  fourth  question,  that,  though  I think 
that  under  the  circumstances  of  this  case  the 
plaintiffs  have  precluded  themselves  from  recover- 
ing for  a total  loss  of  the  ship,  that  in  no  way 
affects  the  rights  of  the  plaintiffs  upon  the  policy 
on  freight. 

I now  come  to  your  Lordships’  fifth  ques- 
tion. From  what  I have  already  written,  your 
Lordships  will  perceive  that  in  my  opinion  tho 
decision  of  the  case  really  should  depend  on 
the  answer  to  this  question.  I have  already 
indicated  that  I think  that  the  assured  so  con- 
ducted themselves  as  to  discharge  the  under- 
writers on  ship  from  the  liability  for  a total  loss, 
for  the  assured  took  to  themselves  the  chance  of 
benefit  from  retaining  tho  ship  as  their  own,  and 
so  made  their  election  as  to  the  ship.  But  as  to 
the  freight,  I can  see  nothing  which  could  have 
been  done  by  the  underwriters  if  the  idle  ceremony 
of  a notice  had  been  gone  through.  It  was  indeed 
suggested  that  the  underwriters  on  freight  might 
have  made  some  arrangement  with  the  under- 
writers on  ship,  by  which  they  were  to  repair  the 
•hip,  send  her  on,  and,  in  the  name  of  the  owners, 
tender  her  to  Do  Mattos.  But  in  all  cases,  and 
especially  in  cases  of  insurance,  we  look  to  what  is 
practically  possible,  and  not  to  remote  theoretical 


imaginations.  If  it  could  be  shown  that  the  delay 
in  this  case,  which  was  certainly  considerable,  had 
in  any  way  altered  the  position  of  the  under- 
writers, if  there  was  anything  which  they  could 
have  done,  if  the  claim  had  been  made  on  thorn  at 
the  time  when  the  disaster  happened  at  New  Zea- 
land, or  in  the  interval,  which  they  cannot  now  do, 
or  if  any  prejudice  had  boon  sustained  by  them  in 
consequence  of  the  delay,  the  case  would  be 
different.  I should  then  have  to  consider  whether 
tbe  prejudice  sustained  was  sufficient  to  give  rise 
to  a preclusion.  But,  as  the  facts  are,  there  is 
nothing  of  tho  sort.  I therefore  answer  yoar 
Lordships’  fifth  question  by  saying  that,  in 
my  opinion,  there  was  no  such  conduct  as  to 
discharge  the  underwriters  from  their  liability 
upon  the  policy  on  freight. 

The  answers  to  those  five  questions  would  an- 
swer the  sixth  and  last,  were  it  not  that  I have 
reserved  to  this  time  the  discussion  of  the  pro- 
position argued  at  your  Lordships’  bar,  that  there 
is  a technical  necessity  for  a notice  of  abandon- 
ment in  a case  of  marine  insurance,  whether  any 
use  can  be  made  of  it  or  not,  and  whether  the 
failure  to  give  it  works  any  prejudice  or  not.  It 
was  said  it  was  required  by  the  law  merchant  as 
to  insurance,  just  as  notice  of  dishonour  is  required 
by  tho  law  merchant  on  a bill  of  exchange.  Such 
is  the  law  in  some  foicign  countries,  but  I will 
submit  to  your  Lordships  my  reasons  for  thinking 
that  it  is  not  and  never  was  tho  law  of  England. 
Emerigon  in  the  first  section  of  the  17th  chapter 
of  his  celebrated  Treatise  on  Insurance  (vol.  2, 
p.  207,  of  the  edition  by  Boulay  Paty,  1827),  states 
that  by  tho  general  law  merchant,  or,  as  ho  calls 
it,  “is  Droit,  deg  Nation#,”  there  was  no  need  for 
any  notice  of  abandonment,  tho  contract  being  one 
of  indemnity  only.  I do  not  pretend  to  have 
made  any  research  myself  as  to  what  was  the 
ancient  law  merchant,  but  from  Emerigon’s  high 
character  for  learning  and  research  I assume  that 
ho  is  correct.  He  then  proceeds  to  say  that  the 
law  merchant  did  not  prohibit  persons  from 
making  a stipulation  that  under  certain  stipu- 
lated circumstances  the  subject  matter  of  the  as- 
surance might  be  abandoned  to  tbe  underwriters, 
who  then  should  pay  the  whole  sum  assured,  with- 
out liaving  any  option  merely  to  indemnify  the 
assured.  And  he  observes  that  doubtless  the 
usual  clauses  to  that  effect  gave  rise  to  established 
rules  on  tho  subject.  He  then  cites  from  Casa- 
regis  three  rules  which  Emerigon  seems  to  con- 
sider as  truly  stating  the  law  merchant  on  the 
subject.  They  are  as  follows : — 1.  That  the  aban- 
donment is  a form  which  is  sufficiently  complied 
with  bv  tho  simple  fact  that  the  assured  demands 
from  tne  assurers  payment  of  the  whole  sum  in- 
sured. 2.  That  the  assured  may,  without  having 
recourso  to  abandonment,  recover  the  salvage,  and 
claim  payment  from  the  assurers  of  an  average 
loss  only.  3.  That  in  case  of  total  loss  abandon- 
ment is  an  idle  form,  “ le  delaieeement  egt  tine  for- 
malit*'  inutile."  The  editor  of  Emerigon  observes 
in  a note  that  the  first  and  third  of  those  rules  are 
not  the  law  of  France  at  this  day.  And  Emerigon 
points  out  that  all  this  was  in  France  (and,  in  con- 
sequence, in  those  countries  which  have  adopted 
the  French  law)  altered  by  the  positive  enactments 
contained  in  the  celebrated  Ordonnanoe  de  la 
Marine  of  1681,  by  tbe  46th  article  of  which  it  was 
enacted  that  “No  abandonment  shall  be  made 
except  in  case  of  capture,  “ shipwreck,  brie  ” (a 
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word  for  which  I know  of  no  English  equivalent, 
“ breakage  ” or  “ fracture  ” not  being  uBed  in  thiB 
technical  sense),  “ stranding,  arrest  of  princes,  or 
total  loss  of  the  things  assured,  and  that  all  other 
losses  shall  he  deemed  average  losses  only.”  On 
this  Emerigon  treats  at  great  length  in  the  fol- 
lowing sections  of  the  17th  chapter.  There  seems 
to  have  been  at  firat  much  controversy  and  dis- 
pute as  to  the  true  effect  of  the  enactment,  but  it 
seems  to  have  been  finally  settled  iu  Franco  that 
the  assured  could  never  recover  for  a total  loss 
without  abandonment,  even  though  the  thing 
assured  was  totally  destroyed.  “ Such,"  says 
Emcrigon  (c.  17,  b.  o,  vol.  2,  p.  252),  “ is  the  enact- 
ment of  our  Ordonnance,  to  which  we  must  sub- 
mit.” And  it  was  further  established  that  when 
any  of  the  events  specified  in  the  46th  article  had 
happened,  tho  assured  might  by  giving  notice  of 
abandonment  recover  for  a total  loss,  though  the 
thing  insured  was  quite  safe  and  uninjured.  This 
Emcrigon  justifies,  or  at  least  accounts  for,  by 
saying  that  the  Ordonnance  created  a presumption, 
which  was  juris  et  de  jure,  that  where  any  of  tho 
first  five  cases  had  happened  the  thing  was  lost. 
This  was  carried  so  far  that  where  a ship  was 
stranded  and  got  off  without  injury  either  to 
herself  or  caigo,  the  owners  of  the  cargo  were 
permitted  to  give  notioe  of  abandonment  and 
recover  as  for  a total  loss.  This  highly  artificial 
conclusion  was  corrected  by  a supplemental  ordon- 
nance of  1779,  but  till  then  it  remained  the  Freuch 
law  : (see  Emerigon , c.  17,  s.  2,  vol.  2,  p.  212.)  Now 
the  enactments  of  the  French  law,  contained  in 
tho  ordinance  of  the  Marine,  can  have  no  force  in 
England,  except  in  so  far  as  they  have  been  adopted 
into  our  law.  As  far  as  regards  tho  law  that  by 
giving  notice  of  abandonment  the  assured  can 
recover  for  a total  loss,  because  by  a presumption 
juris  et  de  jure  the  property  is  to  be  token  os  lost 
in  law,  though  it  is  safe  in  fact,  it  certainly  is  not 
the  law  of  England,  and  never  was.  In  Hamilton 
v.  Mendez  (2  Bur.  1198)  Lord  Mansfield  strongly 
laid  down  the  doctrine  that  a policy  of  marine 
insurance  is  a contract  of  indemnity,  and  that  " if 
the  thing  in  truth  was  safe,  no  artificial  reasoning 
Bhall  be  allowed  to  set  up  a **  total  loss.”  No  oue 
would  for  a moment  now  venture  to  contend 
that  a notice  of  abandonment  could  in  England 
entitle  an  assured  to  recover  as  for  a total  loss  on 
a policy  on  goods  if  the  Bhip  was  captured,  though 
set  free,  or  wrecked  but  tho  cargo  saved  uninjured, 
or  in  a case  of  simple  stranding.  So  far  the  law 
of  the  Ordonnance  is  clearly  not  adopted  in  Eng- 
land. Even  in  the  case  where  the  loss  is  at  the 
time  of  the  notice  of  abandonment  total,  though 
capable  of  being  reduced  by  a change  of  circum- 
stances to  a partial  loss  ( Dean  v.  Hornby,  3 E.  A 
B.  180),  tho  assured  (unless  in  tho  very  uncom- 
mon case  of  the  notice  being  accepted)  cannot 
recover  as  for  a total  loss  if  that  change  of  cir- 
cumstances does  occur  before  the  trial.  Nor  can 
it  be  for  a moment  contended  that  a notice  of 
abandonment  is  essential  to  the  assured's  right  to 
recover  for  a total  loss  where  the  loss  is  in  fact 
total.  But  though  in  no  one  of  these  cases  has  the 
French  enactment  been  adopted  in  the  English  law, 
it  is  argued  that  it  has  been  so  adopted  as,  in  the  case 
of  what  is  somewhat  unhappily  called  a construc- 
tive total  loss,  to  render  a notice  of  abandonment 
a necessary  technical  preliminary  to  an  action  for 
the  total  loss,  though  it  is  not  required  for  any 
useful  purpose,  though  no  prejudice  has  been 


sustained  for  want  of  it,  though  tho  loss  at  the 
time  of  the  trial  still  continues  total,  and  though, 
according  to  Casaregis,  as  cited  and  approved  of 
by  Emerigon,  the  law  merchant  looked  on  the 
notice  of  abandonment  in  case  of  total  loss  as 
being  une  fonnalite  inutile.  It  is  unnecessary  to 
refer  to  any  English  decisions  prior  to  the  great 
case  of  Roux  v.  Salvador.  All  the  authorities 
bearing  on  the  point  were,  I believe,  cited  and 
considered  in  the  elaborate  judgments  delivered 
in  that  case;  and  the  decision  of  the  Court  of 
Exchequer  Chamber  was  that  no  notice  of  aban- 
donment wus  necessary,  because,  as  stated  by  Lord 
Abiuger  (3  Bing.  N.  C.  281),  "Neither  the  as- 
sured nor  the  underwriters  could  at  the  time  when 
tho  intelligence  arrived  exercise  any  control  over 
the  goods,  or  by  any  interference  alter  the  conse- 
quences.” It  may  be,  however,  convenient  to 
refer  your  Lordships  to  the  portion  of  Mr.  Phillips' 
Treatise  on  Insurance  in  which  he  treats  on  this 
subject.  I know  ef  no  text  writer  who  treats  the 
law  of  insurance  with  more  learning,  and  cer- 
tainly of  none  who  treats  it  with  as  much  Bound 
sense  and  appreciation  of  the  bearing  of  tho  doc- 
trines laid  down  on  practical  business.  It  is, 
however,  to  be  borne  in  mind  that  he  writes  in 
America,  and  that,  as  he  clearly  states  in  sect. 
1536  (vol.  2,  ed.  3,  p.  271),  **  It  is  a general  rule  in 
the  United  States  that  if  the  ship  or  goods 
insured  are  damaged  to  more  than  half  of  the 
value  by  any  peril  insured  against,  or  more  than 
half  the  freignt  is  lost,  the  assured  may  abandon 
and  recover  for  a total  loss.”  He  adds  in  sect. 
1536,  “ This  rule  of  abandonment  on  account  of 
loss  over  50  per  cent,  of  the  value  of  the  subject 
makes  the  most  material  difference  between  the 
American  and  English  jurisprudence,  relative  to 
total  loss  and  abandonment,  and  is  to  be  kept  in 
mind  in  examining  the  decisions  of  tho  tribunals 
of  the  two  countries.  This  rule,  and  that  rule  in  the 
United  States  whereby  the  validity  of  the  aban- 
donment is  tested  by  the  circumstances  existing 
at  tho  time  of  making  it,  instead  of  the  time  of 
bringing  the  suit,  as  in  Eugland,  give  a wider 
rango  to  constructive  total  loss  and  aban- 
donment in  the  United  States."  Bearing  this 
distinction  in  mind,  anyone  who  wishes  to 
understand  this  subject  will  derive  great  as- 
sistance from  perusing  the  whole  of  Mr.  Phillips' 
17th  chapter  on  total  loss  and  abandonment. 
I will  only  refer  your  LordshipB  to  sect. 
1491,  where  he  says,  “ An  abandonment  being 
a transfor,  it  can  be  requisite  only  where  there  is 
some  assignable  transferable  subject  on  which  it 
can  operate."  “ When  nothing  remains  to  be 
assigned  or  transferred,  an  abandonment  is 
useless  and  unnecessary."  And  to  sect.  1494, 
where  he  observes,  “ But  the  better  rule  in 
such  case  is  that  if  tho  insured  neglect  to  aban- 
don, he  shall  recover  only  according  to  tho  state 
of  things  at  the  trial ; since,  as  we  shall  see, 
under  a declaration  for  a total  loss  he  may  recover 
for  a partial  loss,  and  the  underwriter  ought  to 
have  the  advantage  of  whatevor  may  occur  to 
make  the  Iosb  partial  so  long  a a tho  assured 
delays  to  oloct  a total  loss.  If  he  has  judgment 
for  a total  loss,  this  is  equivalent  to  an  abandon- 
ment and  givea  the  underwriter  a right  to  salvage." 
And  to  sect.  1497,  where  he  says,  “The  distinction 
mentioned  above  as  to  recovering  a total  loss 
without  abandonment  is  to  be  observed,  viz.,  that 
the  assured  is  charged  with  the  proooeds  in  the 


MARITIME  LAW  CASES. 


77 


H.  or  L.] 


Rankin  and  others  v.  Potter  and  others. 


[H.  or  L. 


adjustment  of  the  loss  as  in  a salvage  loss,  though 
the  same  may  not  have  actually  come  to  his 
hands.  This  circumstance  being  borne  in  mind 
will  reconcile  most  of  the  decisions  on  this  sub- 
ject which  otherwise  would  appear  to  be  directly 
contradictory  according  to  tne  language  com- 
monly used  by  the  courts,  which  must,  however, 
be  construed  in  reference  to  one  or  the  other  de- 
cription  of  case  under  consideration.”  Your 
Lordships  will  appreciate  the  shrewdness  of  the 
latter  part  of  this  remark  if  you  examine  tho 
various  dicta  cited  in  Roux  v.  Salvador  and  Kn  ight 
v.  Faith.  To  return  to  tho  English  authorities, 
the  decision  of  the  Court  of  Exchequer  Chamber 
in  Roux  v.  Salvador  was,  as  far  as  I can  learn, 
received  with  general  approbation  at  the  time 
There  was,  however,  one  exception.  Lord  Camp- 
bell never  could  be  brought  to  think  it  right,  in 
the  case  of  Fleming  v.  Smilh  (1  H.  L.  Ca.  513),  the 
counsel  for  tho  appellants  (the  Attorney-General 
Jervis,  afterwards  Chief  Justice,  and  Sir  F.  Thesi- 
ger, now  Lord  Chelmsford)  argued,  as  I think 
logically,  from  the  decision  in  Roux  v.  Salvador, 
that  notice  of  abandonment  could  not  be  in  any 
case  required  except  where  there  is  something 
which  could  be  done  by  the  underwriters  in  conse- 
quence ; and  then  the  failure  to  give  notice  of 
abandonment  might  be  material  as  determining 
the  election  which  the  assured  had,  whether  to 
treat  the  loss  as  total  or  not.  This,  as  I have 
already  stated  to  your  Lordships,  is  what  I con- 
sider to  be  the  law.  Lord  Campbell  was  of  a 
different  opinion,  and  in  his  opinion  says,  “ The 
law  therefore  requires  that  notice  shall  be  given 
in  order  to  convert  a constructive  into  a total 
loss ; ” but  though  that  was  his  opinion,  it  was 
not  the  judgment  of  the  House  of  Lords.  Lord 
Cottenham  (and  Lord  Brougham  concurred 
in  his  opinion),  carefully  puts  'the  decision 
exclusively  on  the  ground  that  the  assured  had  in 
fact  elected  to  treat  the  loss  as  a partial  loss  only. 
This  studied  silence  on  his  part  may  prevent  us 
from  saying  that  he  differed  from  Lord  Camp- 
bell ; but  he  certainly  did  not  express  any  concur- 
rence with  him.  After  this  in  the  Queen's  Bench, 
when  Lord  Campbell  was  Chief  Justice,  there  arose 
the  case  of  Knight  v.  Faith  (15  Q.  B.  64©).  The 
manner  in  which  that  judgment  came  to  be  deli- 
vered was  very  peculiar.  There  was  a very  brief 
case  stated  for  tne  opinion  of  the  Court  of  Queen’s 
Bench.  On  the  statements  in  it  the  conrt  came  to 
the  conclusion,  os  stated  in  the  judgment,  that 
“ slight  repairs  might  have  been  sufficient  again  to 
fit  her,  the  ship,  for  navigation,”  and  the  court  Bay 
that,  though  she  was  sola,  “ we  are  of  opinion  that 
as  against  the  insurers  the  sale  is  not  shown  to  be 
lawful.”  On  such  facts  the  assured  could  never 
have  recovered  for  a total  loss,  even  if 
he  bad  delivered  all  possible  notices  of  aban- 
donment from  the  first  to  last.  Yet  the 
court  forced  the  counsel  to  amend  the  case 
by  inserting  a statement  that  no  notice  of 
Abandonment  was  given,  and  pronounced  an  elabo- 
rate judgment  on  a point  which  it  was  wholly 
unnecessary  to  notice,  except  for  the  purpose  of 
recording  dissent  from  the  decision  of  tne  Exche- 
quer Chamber  in  Roux  v.  Salvador.  It  should  in 
candour,  however,  be  added  that  the  other  judges 
of  the  court  joined  Lord  Campbell  in  this.  Still  I 
think  that  the  fact  that  a judgment  was  not  neces- 
sary for  the  decision  of  the  case  before  the  court 
always  diminishes  its  authority.  And  I think  that 


on  perusing  the  judgment  in  Knight  v.  Faith  it 
will  oe  found  that  no  argument  is  produced  which 
had  not  been  used  in  Roux  v.  Salvador,  and  that 
no  new  authority  is  produced  except  Lord  Camp- 
bell’s own  opinions  in  Fleming  v.  Smith,  and  a 
passage  from  tho  judgment,  of  Cottenham,  L.  C., 
in  Steicart  v.  Greenock  Marine  Insurance  Com- 
pany (2  Ho.  L.  Ca.  159.)  The  quostion  in 
that  latter  case  was  what  passed  to  the  under- 
writers on  ship,  who  were  liable  for  a total 
loss  of  ship.  They  raised  the  very  question 
alluded  to  in  the  section  1497  of  Phillips  already 
cited.  The  ship  having  been  destroyed  just  before 
she  entered  the  docks,  kept  together  as  a ship  so 
that  she  entered  the  docks,  delivered  her  cargo, 
and  so  earned  freight,  and  the  underwriters  on 
ship  said  they  were  entitled  as  salvage  to  the 
freight  thus  earned  aftor  the  disasfcor.  This  House 
decided  that  they  were  entitled  to  this  benefit, 
on  the  preciso  principle  long  before  laid  down  in 
Randal  v.  Cochrane,  and  tho  other  cases  I referred 
to  in  the  beginuing  of  this  opinion,  that  the  plain- 
tiffs **  claiming  as  upon  a total  loss  must  give  up 
to  the  underwriters  all  the  remains  of  the  proporty 
rocovorod,  together  with  all  tho  benefit  or  advan- 
tage belonging  or  incident  to  it.”  But  I cannot 
see  how,  or  in  what  way,  the  assertion  of  the  doc- 
trine that  recovering  for  a total  loss  operates  aa 
a cession  of  everything,  can  bo  said  to  amount 
to  tho  assertion  of  that  other  doctrine  that 
the  handing  in  a notice  of  abandonment  is  a con- 
dition precedent  to  the  right  to  claim  for  a total 
loss.  And  as  it  seetns  to  me,  every  dictum  cited  in 
Knight  v.  Faith  is  capable  of  being  reconciled  with 
the  judgment  of  the  Exchequer  Chamber  in  Roux 
v.  Salvador,  if  it  is  only  borne  in  mind  that  the 
abandonment  or  cession  consequent  on  recovering 
for  a total  loss  is  one  thing;  the  notice  of  aban- 
donment supposed  to  be  a condition  precedent  to 
claiming  for  a total  loss  is  another. 

I have  dwelt  on  this  point  at  perhaps  unneces- 
sary length,  for  all  that  it  is  necessary  to  decide 
in  this  case  is  that  where  there  is  nothing  to 
abandon  no  notice  is  requisite.  I have  therefore 
to  conclude  by  saying,  in  answer  to  your  Lordships’ 
last  question,  that  in  my  opinion  judgment  ought 
to  be  for  the  plaintiffs  in  the  cause,  the  respondents 
in  your  Lordships’  House. 

Bramwell,  B. — My  Lords, — In  this  case  I think 
it  convenient  to  consider  (though  it  has  been 
already  done  in  the  judgments  delivered),  the 
preciso  effect  of  the  contract  tho  plaintiffs  seek 
to  enforce.  The  owners  of  the  ship,  Sir  William 
Eyre,  had  entered  into  a charter-party  with  De 
Mattes,  whereby  tho  ship,  then  on  a voyage  to 
New  Zealand,  was  to  proceed  to  Calcutta  and  there 
load  a cargo  for  Liverpool  or  London,  to  be  pro- 
vided by  him.  The  contract  in  question  is  a 
policy  of  insurance  by  the  owners  (now  represented 
oy  the  plaintiffs),  whereby  the  underwriters  (the 
defendant  being  one),  insured  against  certain  perils 
of  tho  seas,  which  might  happen  on  the  voyage 
then  in  progress  to  New  Zealand,  preventing  the 
owners  from  earning  or  being  entitled  to  earn  the 
charter  freight.  And  the  policy  m to  bo  taken  to 
be  a valued  policy,  and  4000/.  the  value.  The  in- 
surance did  not  extend  to  the  voyage  from  New 
Zealand  to  Calcutta,  the  stay  there,  nor  tho  voyage 
borne.  In  effect,  therefore,  the  insurance  was 
against  perils  on  the  voyage  to  New  Zealand  which 
should  prevent  the  ship  getting  to  Calcutta  in  such 
a state  as  to  give  the  owners  a right  of  action 
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against  Do  Mattos  if  he  did  not  load  tho  cargo,  and 
in  such  a state  as  should  enable  tho  vessel  to  bring 
the  cargo  home  loaded,  and  earn  tho  freight.  For 
if  De  Mattos  had  loaded  the  cargo,  and  if  owing  to 
perils  covered  by  the  policy  (per haps  undiscovered 
at  Calcutta),  the  vessol  had  failed  to  bring  the 
chartered  cargo  home,  I apprehend  the  under- 
writers would  have  been  liable. 

It  seems  to  me,  therefore,  with  great  re- 
Bpect,  that  on  this  policy  there  might  have 
been  a partial  or  total  loss  of  the  ship.  I 
am  not  speaking  of  what  is  probable,  but  it  is 

ssible,  I suppose,  that  the  ship  might  have 

en  so  injured  on  the  outwurd  voyage  as  to  be 
unseaworthy  for  n whole  cargo ; it  is  possible  that 
the  charterer,  though  haring  a right  to  refuse  to 
load  an  unseaworthy  ship  or  a partial  cargo,  might 
have  elected  to  do  so.  In  such  case  there  might  be 
a partial  loss.  And  it  is,  I suppose,  possible  that  a 
peril  covered  by  the  policy  might  have  injured  the 
ship  in  such  a way  that  it  became  necessary  to 
jettison  a part  of  the  cargo  on  the  home 
voyage,  and  vet  the  rest  might  bo  carried  home  in 
the  ship  an<l  freight  earned.  This,  also,  I con- 
ceive, would  be  a partial  loss,  and  without  a total 
loss  of  the  sbip.  So  also,  if  by  perils  insured 
against  the  ship  had  been  disabled  from  reaching 
Calcutta  by  an  agreed  time  in  the  charter,  or  not 
in  time  to  make  the  voyage  the  same  as  the  charter 
provided  for.  I do  not  know  that  it  is  neces&ary 
to  enter  into  these  speculations,  but  to  my  mind 
they  help  to  clear  the  matter. 

It  seems,  to  me,  then,  that  the  insurance  was 
that  perils  of  the  seas  on  the  voyage  to  New 
Zealand  should  not  destroy  or  prevent  the 
right  of  action  against  De  Mattos  to  accrue 
on  the  ship’s  arrival  at  Calcutta,  and  his  re- 
fusal to  load,  and  should  not  prevent  the  earning 
of  the  freight,  if  he  performed  nis  contract  to  load. 
Whether  such  on  insurance  should  be  called  an  in- 
surance on  freight  is  only  a question  of  words.  But 
it  is  very  important,  in  most  cases,  to  use  the  right 
words.  Certainly  this  insurance  is  practically  more 
an  insurance  on  ship  in  respect  of  freight  than  on 
the  freight.  For  if  the  ship  sustained  no  damage 
on  the  voyage  to  New  Zealand  from  perils  insured 
against,  there  could  be  no  claim  on  the  under- 
writers. This,  perhaps,  is  true  of  all  insurances 
on  chartered  freight  till  the  cargo  is  loaded.  For, 
till  then,  nothing  that  can  happen  to  the  cargo,  or 
its  carriage,  can  be  in  question.  If  Willes,  J.’s 
expression  is  accurate  in  this  respect,  this  is 
wholly  an  insurance  on  the  ship.  He  says,  “The 
policy  was  in  its  nature  therefore  against  total  loss 
of  freight  by  total  loss  of  ship.”  Of  course  I do 
not  mean  that  all  the  incidents  of  an  ordinary 
insurance  on  ship  attach,  nor  that  none  of  those 
on  freight  do. 

It  seems  to  mo  that  the  before  statement  of 
the  case  answers  the  first  difficulty  put  on 
behalf  of  the  defendant,  viz.  that  De  Mattos’ 
insolvency  or  the  destruction  of  the  ship  by  the 
cyclone  was  the  cause  of  the  plaintiffs’  loss  of  the 
freight.  This  is  not  so.  For  the  perils  on  tho 
outward  voyage  had  put  the  ship  into  such  a con- 
dition that  the  plaintiffs  had  not  the  right  of  action 
against  De  Mattos  for  not  loading.  They  thought 
they  had  when  the  vessel  arrived  at  Calcutta,  and 
so  probably  did  Do  Mattos*  agents.  But  they 
thought  so  because  they  did  not  know  the  true 
state  of  tho  facts.  Had  they  sued  De  Mattos  he 
would  have  had  an  answer  that  the  ship  was  uot 


seaworthy.  Nor  could  they  have  said  in  reply 
that  they  were  ready  to  make  her  so  within  a rea- 
sonable time.  For  her  state  was  such  that  on  its 
being  known  to  them  they  would  uot  have  been 
ready  to  do  so.  Ono  of  tho  losses,  therefore, 
insured  against,  via.,  inability  to  enforce  the 
charter  against  De  Mattos,  accrued  by  reason  of 
perils  insured  against.  The  assured  would  in- 
deed probably,  as  the  charter  freight  was  higher 
than  the  market  rate,  havo  lost  the  benefit  of 
tho  charter  by  reason  of  De  Mattos’  refusal  or 
inability  to  load,  even  though  they  had  not  lost  it 
through  perils  of  the  sea.  But  the  loss  would 
have  been  different.  They  might  have  recovered 
damages  from  him,  or  proved  against  his  estato. 
No  doubt  they  would  not  in  this  way  have  got 
4000Z.,  but  they  would  have  got  something.  I 
agree  with  the  illustration  of  Willes,  J.  of  the 
house  left  out  of  repair  and  subsequently  burned 
down,  and  with  that  of  Sir  George  Bonyman,  of 
an  injury  to  a man's  leg  which  a subsequent  in- 
jury made  it  necessary  to  cut  off.  I think, 
therefore,  there  was  a loss  of  the  chartered  freight 
by  perils  insured  against,  loss  which  accrued,  and 
gave  a vested  cause  of  action  when  the  ship  was 
damaged  by  taking  the  ground  at  New  Zealand. 

Another  difficulty  mane  for  the  defendants  was, 
that  as  the  Bbip  remained  in  specie,  and  could 
have  been  repaired  so  as  to  carry  the  cargo  and 
earn  the  freight,  and  the  assured  did  not  think  fit 
to  repair,  but  abandoned  the  ship  to  the  under- 
writers on  ship,  therefore  the  freight  was  lost 
not  by  perils  or  the  sea,  but  by  the  voluntary  act 
of  the  plaintiffs.  I think  the  answer  to  this  is 
that  it  was  not  their  voluntary  act,  but  one  to 
which  they  were  practically  compelled  by  the  ex- 
tent of  the  damage.  If  this  argument  is  good,  it 
must  apply  to  every  case  of  insurance  on  freight, 
where  the  ship  remains  in  specie.  But  this  is  not 
pretended.  I think,  therefore,  there  was  a loss 
of  the  thiug,  or  one  of  the  things,  insured  by 
perils  insured  against.  But  the  great  question  is, 
was  there  a total  loss  P 

1 think  this  question  ought  to  be  and  is  un- 
affected by  there  having  been  an  insurance  on 
ship.  For  suppose  there  had  been  none,  then 
tho  Bhip,  or  her  materials,  would  have  belonged 
to  tbe  assured,  who  would  have  broken  her 
up  or  sold  her  to  be  broken  up.  In  that  case 
they  would  own  tbe  salvage  of  the  ship,  instead 
of  the  underwriters  doing  so.  And  indeed  in 
this  case  the  Court  of  Common  Pleas  held 
that  the  abandonment  was  ineffectual.  There 
is  no  estoppel  on  that  matter  between  tho  present 
arties,  and  tho  question  there  decided  would 
ave  to  be  reconsidered  in  this  case.  But  it 
seems  to  me  immaterial  whether  tho  ship  was  in- 
sured or  not,  whether  validly  abandoned  or  not. 
In  any  case,  if  she  was  so  damaged  by  the  perils 
insured  against  that  a prudent  owner  would  not 
repair  her,  her  owners  were  rendered  practically 
| unable  to  enforce  the  charter-party  against  De 
Mattos,  and  so  there  would  be  a total  loss  of  the 
chartered  freight,  actual  or  constructive.  Now  there 
was  a damage  or  loss  to  such  an  extent.  But  the  ship 
though  so  injured  remained  a ship,  and  could  have 
been  repaired  so  as  to  earn  the  freight,  though  at  a 
loss.  The  loss  of  the  ship,  therefore,  though  total, 
was  what  is  called  constructive,  an  unfortunate 
expression,  but  ono  for  which  I know  no  substitute. 
It  was  actually  a total  loss,  the  materials  of  the 
ship  remaining  in  the  form  of  a ship.  In  such  a 
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case  if  the  materials  cannot  be  kopt  together  as  a 
ship  at  an  expense  less  than  their  value  as  a ship 
when  so  kept,  plus  their  value  aa  materials  not  so 
kept  together,  the  vessel  is  totally  lost,  or  rather 
the  loss  of  the  vessel  is  total.  One  might  pot  a 
case  whero  the  loss  was  greater  where  the  vessel 
held  together,  than  where  it  fell  to  pieces;  as 
where  a vessel  went  on  shore  and  broke  to  pieces 
without  damage  to  the  materials,  the  ship  breaker’s 
labour  would  be  less  than  if  the  materials  remained 
together  in  the  form  of  a ship.  These  are  very 
tnte  and  obriouB  remarks,  but  I hope  as  this  case 
has  been  discussed  as  one  almost  depending  on  first 
rinciples,  that  they  may  be  forgiven,  as  it  is  very 
esiraole  in  such  a discussion  to  keep  elementary 
matters  clearly  in  view.  Whether  tnis  should  be 
called  an  actual  or  constructive  total  loss  seems  to 
me  very  doubtful.  I incline  to  think  it  was  an 
actual  total  loss  of  the  freight  by  a constructive 
total  loss  of  the  ship.  The  damage  or  loss  to  a 
ship  may  be  absolutely  or  necessarily  total,  as 
where  it  is  burned  or  sunk  to  a hopeless  depth. 
It  may  be  total  where  it  remains  in  specie  afloat 
or  ashore.  In  that  case  it  is  so,  or  not,  at  the 
option  of  tbe  assured.  He  may,  if  he  thinks  fit, 
treat  the  loss  as  partial,  and  repair  her.  It  is 
obvious  that  except  in  cases  of  valued  policies  the 
question  is  comparatively  unimportant.  In  the 
case  of  a valued  policy  the  question  may  be  much 
more  important.  But  in  both  sorts  of  policies 
where  the  ship  remains  in  specie,  afloat  or  ashore, 
though  the  loss  is  really  total,  though  she  is 
practically  lost  as  a ship,  and  what  remains  is  the 
materials  of  a ship  fastened  together  in  the  form 
of  a ship,  the  option  is  with  the  assured  to  keep 
his  ship  or  his  salvage,  and  claim  for  a partial 
loss,  or  to  claim  for  a total  loss,  giving  up  his 
interest  in  the  ship  or  its  materials  to  the  under- 
writers. This  is  abandonment.  It  always  sup- 
poses there  is  something  to  abandon,  something  to 
cede.  If  the  ship  is  burned,  or  sunk  to  a hopeless 
depth,  there  is  nothing  to  abandon.  So  if  she  is 
dashed  to  pieces  on  the  shore  there  is  no  ship  to 
abandon  ; by  the  destruction  of  the  ship  the  loss 
of  the  ship  is  total,  and  the  pieces  as  a conse- 
quence belong  to  the  underwriter.  What  would 
be  the  law  in  the  supposablo  case  of  the  ship 
being  rebuilt  of  tbe  old  materials,  to  whom  she 
would  belong,  and  what  consequences  would 
follow  as  to  other  matters,  it  is  not  necessary  to 
consider.  It  is  enough  to  say  that  where  the 
thing  exists,  as  it  is  called,  in  specie,  in  such  con- 
dition as  to  be  capable  of  utilisation  as  the  thing 
insured,  the  assured  to  claim  for  a total  loss  must 
abandon ; where  it  does  not  so  exist  he  need  not. 
Surely  this  is  eqnally  true  of  goods  and  of  every 
other  subject  of  insurance.  Now  here  there  was 
absolutely  nothing  to  abandon.  To  hold  that  it 
was  necessary  to  abandon,  or  to  give  notice  of 
abandonment,  would  be  to  hold,  not  that  it  was 
necessary  to  do,  but  to  say,  something.  For  let 
what  might  be  said,  nothing  would  thereby  be 
done,  no  possible  effect  could  follow.  I cannot 
find  the  notice  of  abandonment  in  the  case,  and  I 
can  hardly  think  what  words  could  be  used.  If 
they  were  that  all  right  to  the  freight  was  aban- 
doned they  were  idle  words,  for  there  was  no  such 
right,  no  right  at  all.  It  is  suggested  that  the 
underwriters  might  have  chartered  a ship  and 
proposed  to  De  Mattes  to  let  them  bring  home  the 
cargo.  But  the  power  to  do  this,  and  the  possi- 
bility of  their  doing  it,  would  not  be  anything, 


nor  the  consequence  of  anything  abandoned  to 
them.  It  would  not  be  a right  at  all,  much  less 
a right  acquired  by  abandonment.  It  might 
equally  be  done  by  them  though  there  was  no 
abandonment.  But  this  is  the  utmost  that  can 
be  suggested ; as  there  was  nothing  to  be  done, 
as  nothing  could  be  abandoned,  nothing,  no  right, 
I think  it  was  not  and  could  not  be  necessary  for 
the  assured  to  say  they  abandoned,  nor  conse- 
quently to  give  any  notice  thereof.  I beg  to  refer 
to  the  judgments  of  Cockburn,  C.  J.  and  Lush,  J. 
on  this  point,  to  which  I cannot  profitably  add. 

But  it  is  argued  that  though  no  notice  of  aban- 
donment may  have  been  necessary,  or  possible, 
yet  that  the  assured  ought  to  have  given  notice 
that  they  elected  to  treat  tho  loss  as  total.  That 
is,  that  they  elected  not  to  repair  the  ship,  and  so 
qualify  themselves  to  enforce  tho  charter  against 
De  Mattes.  I m&y  observe  in  passing  that  I 
wuld  not  find  as  a fact,  acting  as  juryman,  that 
they  could  have  repaired  the  ship  in  time  for  it  to 
be  ready  for  the  adventure  for  which  De  Mattes 
agreed  to  find  the  cargo,  and  indeed,  as  tbe  case 
stands,  I should  think  he  might  have  refused  on 
the  ground  that  the  ship  was  a year  over- 
due. But  on  the  question  of  giving  notice  of 
their  election,  if  they  were  bound  to  do  so, 
it  must  be  by  virtue  of  some  general  rule  of  law, 
or  some  rule  of  insurance  law,  some  im- 
plied part  of  the  contract  of  insurance.  I know  of 
no  such  rule,  either  of  the  general  or  particular 
law.  I know  of  no  rule  which  compels  a person, 
having  an  option,  to  give  notice  which  way  he 
exercises  it,  where  the  position  of  the  other  party 
would  not  be  affected  by  tbe  giving  or  withholding 
of  notice,  when  his  conduct  would  not  be  regulated 
thereby.  On  this  point  I refer  to  tho  judgment 
of  Lush,  J. 

The  opinions  in  favour  of  tho  defendants  seem 
to  me  to  be  influenced  by  a fallacy,  which 
may  be  thus  expressed.  The  plaintiffs,  it  is 
argued,  are  prosecuting  tho  voyage  or  adventure 
till  they  give  notice  of  abandonment  of  the  ship ; 
therefore  they  are  prosecuting  what  would 
give  them  a right  to  the  freight ; therefore 
there  could  not  be  a total  loss  of  freight  at 
that  time;  and  that  time  was  long  after  the 
damage,  aud  therefore  the  total  loss  was  not  then 
actual.  In  a sense  this  is  truo.  But  as  soon  as 
the  Bhip  is  abandoned  there  is  a total  loss  of 
freight,  or  rather  that  which  was  doubtful  when 
the  damage  happened  is  by  tbe  abandonment  of 
tbe  ship  ascertained  to  be  a total  loss  of  the  freight. 
Suppose  instead  of  abandonment,  and  instead  of 
destruction  by  the  cyclone,  the  assured  had  them- 
selves broken  up  the  ship  at  Calcutta,  would  not 
the  loss  of  freight  then  have  been  total?  No  doubt 
the  cause  of  action  would  have  accrued  when  the 
damage  happened  at  New  Zealand,  and  from  that 
date  the  statute  of  limitations  would  run ; but  the 
character  of  the  loss  would  be  doubtful  till  the 
owners  of  the  ship  elected  to  treat  the  loss  of  ship 
as  total.  Suppose  this  had  been  a case  of  a sub- 
charter,  viz.,  that  the  owner  had  chartered  to  the 
assured,  who  had  sub-chartered  to  Do  Matt  os. 
Whether  in  each  case  there  would  be  a total  loss 
of  the  sub-chartered  freight  would  depend  on 
whether  the  shipowner  elected  to  treat  the  loss  of 
the  ship  as  total.  80  here,  though  tho  owners  and 
the  persons  with  whom  De  Mattos  made  his 
charter  are  tho  same,  yet  it  is  on  their  election  as 
owners  to  treat  the  ship  as  totally  lost  or  not  that 


80 


MARITIME  LAW  CASES. 


H.  op  L.]  Rankin  and  others  v.  Potter  and  others.  [H.  op  L. 


their  total  loss  of  freight  as  letters  of  the  ship  to 
charter  depends.  They  fill  two  characters,  owners 
and  parties  to  the  charter ; on  their  election  in 
the  former  character  depends  their  loss  in  the 
latter.  With  great  respect,  this  seems  to  me  the 
answer  to  the  argument  in  the  judgment  of  the 
Common  Pleas.  I think  their  judgment  for  the 
defendants  arises  from  not  adverting  to  this  con- 
sideration. No  doubt  had  the  owner  repaired  the 
ship  the  loss  of  freight  would  not  havo  been  total, 
supposing  the  repairs  in  time  for  the  voyage  for 
which  De  Mattes  undertook  to  find  a cargo, 
which,  if  it  were  in  controversy,  I could  not 
find  in  the  plaintiff's  favour.  True  it  is  also 
that  for  a long  time  the  plaintiffs  thought 
they  could  and  would  repair,  but  when  they 
found  out  they  practically  could  not,  and  so 
would  not,  the  loss  of  the  freight,  till  then  in 
doubt,  became  certain  and  fixed.  On  these 
grounds  I think  no  notice  of  abandoning  of  the 
freight  was  necessary. 

On  the  question  of  whether  if  notice  of 
abandonment  was  necessary  it  was  given  in 
time,  I feel  this  difficulty.  Thinking  none 
necessary,  I am  yet  to  say  when  it  ought  to 
have  been  given— whether  the  assured  used  due 
diligence  in  the  performance  of  a duty  which  did 
not  exist  ? I como  to  tho  conclusion  that  if  it  was 
necessary  to  give  it,  it  was  not  given  in  time.  I 
agree  with  the  reasoning  of  Willes,  J.,  on 
this.  It  is  a rule  that  where  a man  is  put  on 
informing  himBelf,  he  is  in  the  same  position  as 
though  he  had  notice.  I think  that  what  had 
happened  was  enough  to  make  the  assured  bound 
to  inform  themselves  as  to  the  extent  of  the 
damage.  I think  their  delay  in  doing  so  was  un- 
reasonable, bearing  in  mind  that  the  stay  in  New 
Zealand  was  attributable,  in  part  at  least,  to  their 
own  misconduct  in  breaking  the  law. 

Further,  I incline  to  think  the  question  raised  by 
Willes,  J.,  should  be  answered  unfavourably  to  the 
assured.  I think  that  (as  a matter  of  fact,  not  as 
a matter  of  law)  the  vessel  should  have  been  taken 
to  Sydney  to  lie  examined : (See  Gemon  v.  Royal 
Exchange  A*n/rance  Company , 6 Taunt.  383.)  On 
this  part  of  the  caso  I feel  great  doubt,  arising 
from  the  complication  of  the  facts  and  the  conflict 
of  opinions.  Dealing  generally  with  the  case,  I 
cannot  but  think  that  much  of  the  difficulty  has 
arisen  from  the  unusual  nature  of  the  policy  and 
the  peculiar  circumstances  of  the  loss,  the  delay, 
the  insolvency  of  the  charterer,  and  the  subse- 
auent  destruction  by  tho  cyclone.  For  suppose 
tno  ship  safe  and  arrived  at  Calcutta,  the  charterer 
ready  to  load,  a policy  on  the  freight  extending  to 
perils  at  and  from  Calcutta,  and  the  day  before 
the  loading  began  the  ship  driven  ashore  by  a 
storm,  and  so  damaged  as  certainly  and  obviously 
not  worth  repair,  in  short,  a constructive  total  loss, 
would  abandonment  then  have  been  necessary, 
and  of  what  ? There  would  have  been,  could  have 
been,  nothing  to  abandon.  Bnt  that  case  does  not 
in  substance  differ  from  the  present.  Suppose 
that  instead  of  the  vessel  proceeding  to  Calcutta 
her  state  had  been  known  in  New  Zcalnnd,  and 
that  she  was  not  worth  repair,  and  suppose  there 
had  been  no  insurance  on  ship,  but  her  owners  had 
kept  her  there  existing  in  form  as  a ship,  but  used 
as  a coal  hulk  only,  would  there  not  have  been  a 
total  loss  of  this  freight,  and  would  notice  of 
abandonment  have  been  necessary  P It  seems  to 
me  clearly  not. 


I answer  your  Lordships’  questions  as  follows : 
To  the  first,  yes ; the  second,  no ; the  third,  no ; 
the  fourth,  no : the  fifth,  no ; the  sixth,  for  the 
respondents. 

Martin,  B. — My  Lords, — I assure  your  Lord- 
ships if  I had  merely  consulted  my  own  feeling  I 
would  rather  not  have  delivered  my  opinion  upon 
this  case ; but  having  read  very  carefully  the 
judgments  delivered  in  the  Court  of  Common 
Pleas  and  in  the  Exchequer  Chamber,  and  having 
arrived  at  tho  conclusion  that  the  judgment  of  the 
Court  of  Common  Pleas  and  that  of  my  brother 
C leas  by  in  tho  Exchequer  Chamber  are  right,  I 
think  it  my  duty  to  state  the  reasons  which  have 
led  me  to  that  conclusion,  especially  as  your  Lord- 
ships will  find  yourselves  obliged  in  determining 
this  case  to  decide  what  is  the  effect  of  a con- 
structive total  loss  of  ship  npon  an  insurance  on 
freight.  Under  these  circumstances  your  Lord- 
ships  will  excuse  me  for  bringing  before  you  my 
view,  and  the  more  so  as  it  is  not  exactly  that 
either  of  my  brother  Cleasby  or  of  the  Court  of 
Common  Pleas. 

This  is  an  action  upon  a policy  of  insurance 
on  freight,  and  tho  main  auostion  arises  upon 
a novel  state  of  facts.  Nothing  similar,  so  far 
as  I know,  has  been  the  subject  of  decision 
in  a court  of  law.  A ship  called  the  Sir 
William  Eyre  had  sailed  from  the  Clyde  on  a 
voyage  to  New  Zealand,  to  deliver  cargo  and 
passengers  at  two  places,  via.,  Southland  and 
Otago.  Alter  she  hod  sailod  a charter-party  was 
executed  on  behalf  of  the  plaintiffs,  who  were 
mortgagees  in  possession,  ana  a Mr.  De  Mattos, 
whereoy  it  was  agreed  that  the  ship  after  having 
discharged  her  cargo  at  New  Zealand  should  pro- 
ceed to  Calcutta,  and  there  load  from  the  agents 
of  De  Mattos  a full  cargo  of  merchandise  for 
England  for  freight,  U-  per  ton.  It  was  also 
provided  that  the  ship  should  be  consigned 
to  De  Mattos’  agents  at  Calcutta.  On  the 
16th  Feb.  1863,  a few  days  after  tho  date  of 
the  charter-party,  the  policy  now  sued  upon 
was  effected.  It  is  in  the  common  printed 
form.  The  risk  was  "lost  or  not  lost,  at  and 
from  the  Clyde  to  Southland,  whilst  there,  and 
thence  to  Otago,  and  for  thirty  days  in  port  there 
after  arrival.  The  subject  insured  was  "4000J. 
homeward  chartered  freight.”  The  freight  was  to 
be  earned  on  the  voyage  from  Calcutta  to  England. 
The  perils  insured  against  were  to  be  incurred 
on  tho  voyage  from  the  Clyde  to  Otago,  and  thirty 
days  after  arrival.  The  plaintiffs  to  succeed  must 
therefore  establish  that  the  freight  from  Calcutta 
to  England  was  lost  by  a peril  which  occurred  on 
or  before  the  5th  Aug.  1863,  when  the  last  of  the 
thirty  days  expired,  and  their  contention  is  that 
the  facts  stated  in  the  special  case  do  so.  The 
material  ones  are  these  : Tho  ship  arrived  at 
Southland  on  the  23rd  April  1863,  and  remained 
there  until  the  1st  July.  Whilst  there  she  sus- 
tained very  considerable  damage.  Upon  the  4th 
July  she  arrived  at  Otago,  and  there  discharged 
the  remainder  of  her  carco.  Whilst  there  she  was 
surveyed,  bnt  there  was  no  dry  dock,  and  the 
extent  of  damage  could  not  lie  ascertained.  And  I 
think  it  must  be  taken  that  the  master  acted  bond 
fide,  and  believed  that  with  some  temporary  repairs 
the  ship  would  be  capable  of  proceeding  in  ballast 
to  Calcutta,  and  there  made  nt  to  carry  the  char- 
tered cargo  to  England  and  earn  the  freight.  The 
temporary  repairs  were  not  commenced  until  Feb. 
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1864,  and  the  ship  remained  at  Otago  (Port  Chal- 
mers) until  the  14th  April.  The  caaso  of  the 
delay  is  thus  stated  in  the  14th  paragraph  of  the 
case  : u The  Sir  William  Eure  remained  at  Port 
Chalmers  until  14th  April  1864,  being  prevented 
solely  by  want  of  funds  from  making  the  necessary 
preparation  to  proceed  to  Calcutta;  the  master 
had  not  sufficient  funds  to  defray  the  b hip's 
charges  and  disbursements,  and  the  liabilities 
which  she  had  incurred  in  New  Zealand,  and  not 
being  able  to  raise  such  funds  in  New  Zealand,  nor 
Messrs.  Dalgetty,  to  whom  the  ship  was  consigned 
at  Otago,  being  willing  to  advance  him  the  money 
he  required  for  the  purposes  aforesaid,  he  was 
obliged  to  wait  until  he  had  obtained  a sufficient 
remittance  from  the  plaintiffs."  Whilst  the  ship 
was  there  the  master,  in  order  that  she  might  not 
be  wholly  unproductive,  used  her  to  store  cool,  and 
earned  upwards  of  700 1.  for  storage  rent.  On  the 
14th  April  she  sailed  for  Calcutta,  and  arrived 
there  on  the  7th  June.  The  master  immediately 
went  to  the  agents  of  De  Mattos,  and  applied  to 
them  to  carry  ont  the  charter.  A copy  of  it  had 
several  months  before  been  forwarded  to  them,  but 
De  Mattos  had  become  insolvent  in  the  December 
previous,  and  they  had  provided  no  cargo,  and 
absolutely  refused  to  provide  any,  or  to  have  any- 
thing to  do  with  the  ship.  The  ship  was  after- 
wards put  into  a dry  dock  and  surveyed.  On 
the  2nd  Aug.,  upon  the  reoeipt  in  the  United 
Kingdom  of  the  survey,  dated  8th  June,  the  plain- 
tiffs gave  notice  of  anandonmeut  of  the  ship  to 
the  underwriters  on  ship,  and  of  freight  to  the 
defendants,  the  underwriters  on  the  freight. 
Neither  were  accepted.  The  ship  in  her  damaged 
state  was  of  the  value  of  30001.  On  8th  Oct.  the 
ship  was  stranded  in  a cyclone  and  became  a 
wreck.  Paragraph  24  of  the  case  is  as  follows  : — 
“ It  is  admitted  that  the  sea  damage  which  the 
ship  sustained  at  New  Zoaland  during  the  time 
covered  by  the  policy  was  such  as  would  have 
justified  on  abandonment,  and  claim  for  a con- 
structive total  loss.”  There  are  some  other  state- 
ments in  the  case,  but  the  above  are  the  material 
ones. 

Upon  these  facts  it  was  contended,  first,  that 
there  was  a loss  of  the  freight  insured  by 
perils  of  the  sea  at  New  Zealand,  by  reason  of 
the  damage  sustained  at  Southland  before  the 
expiration  of  tho  thirty  days.  This  contention  I 
think  cannot  be  sustained.  The  loss  of  the  ship 
no  doubt  causes  a loss  of  freight,  but  there  are 
two  kinds  of  losses  of  ship,  actual  and  constructive, 
and  so  long  as  a ship  exists  in  specie,  and  retains 
the  character  of  a ship,  and  is  dealt  with  as  such, 
and  is  capable  of  being  repaired,  there  is  no 
actual  loss  ; there  may  be  the  elements  of  an  in- 
choate constructive  total  loss,  but  to  make  such 
a loss  of  ship  there  must  be  an  abandonment : 
Knujht  v.  Faith  (ubi  rup.)  The  only  case  referred 
to  in  the  judgment  of  the  Exchequer  Chamber 
upon  this  point  was  Roux  v.  Salvador  ( ubi  sup. 
But  it  seems  to  me  to  have  no  bearing  upon  it 
It  was  an  insurance  on  hides  from  Valparaiso  to 
Bordeaux.  The  ship  sprung  a leak,  ana  put  into 
Rio ; the  hides  were  found  there  to  be  in  an  in- 
cipient state  of  putrefaction,  and  it  was  certain 
that  if  they  had  been  sent  on  to  Bordeaux  they 
would  have  lost  the  character  of  hides  and  become 
a mass  of  putrefaction  before  their  arrival.  The 
master  of  the  ship  sold  them  at  Rio,  and  it  was 
held  to  be  not  an  average  but  a total  loss,  with 
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benefit  of  salvage.  I do  not  see  how  this  case 
bears  upon  the  present.  The  ship  after  the  ex- 
piration of  tho  thirty  days  existed  in  specie,  was 
treated  and  dealt  with  as  a ship,  performed  a two 
mouths’  voyage  from  New  Zealand  to  Calcutta 
without  apparently  exhibiting  any  Bymptom  of 
weakness  or  damage,  and  was  tendered  by 
the  master  to  De  Mattos’  agents  there  as 
a ship  capable  of  being  repaired  and  earning  the 
insured  freight,  and  was  of  the  value  of  3000Z. 
Under  such  circumstances  I think  there  could  not 
be  a Jobs  of  freight  by  perils  of  the  sea  until  the 
plaintiffs  had  elected  not  to  repair  the  ship,  and 
not  prosecute  the  voyage  from  Calcutta. 

Secondly,  it  was  contended  that  there  was  a con- 
structive total  loss  of  the  ship  by  the  abandonment 
to  the  underwriters  of  the  ship  on  the  2nd  August. 
The  Court  of  Common  Pleas,  in  Potter  v.  Campbell 
(ubi  sup.),  and  which  was  an  action  upon  a policy 
on  the  ship,  adjudged  that  the  abandonment  was 
not  in  time,  and  that  there  was  not  a constructive 
total  loss  of  ship.  I think  this  judgment  right, 
and  I understand  all  my  learned  brethren  are  of 
the  same  opinion.  I also  agree  with  them  that 
the  constructive  total  loss  of  ship  and  the  validity 
of  the  abandonment  is  not  the  test  of  the  defen- 
dant’s liability,  and  that  the  question  is  the  same 
as  if  there  had  been  no  insurance  on  the  ship  at 
all.  The  main  and  substantial  question  is,  was 
the  freight  from  Calcutta  lost  to  the  plaintiffs  by 
perils  of  the  sea  P In  my  opinion  this  is  to  bo  de- 
termined by  the  state  of  facts  existing  at  the  time 
the  plaintiffs  elected  not  to  repair  and  prosocute 
the  voyage  from  Calcutta  to  England,  and  is  in  a 
great  measure,  if  not  entirely,  a question  of  fact. 
When  the  policy  was  effected  the  subject  insured 
was  freight  expected  to  be  earned,  and  if  the  ship 
had  been  sunk  or  wrecked  before  the  expiration  of 
the  thirty  days  (the  5th  Aug.  1863),  the  defendants 
would  have  been  liable,  for  the  expected  freight 
would  have  been  lost  proximately,  indeed  directly, 
by  a peril  of  the  sea.  But  the  ship  arrived  at  Cal- 
cutta, and  assuming  the  liability  of  the  defendants 
to  be  then  continuing,  it  seems  to  me  that  the 
ordinary  rule  as  to  insurance  on  freight  applies, 
viz.,  there  must  have  been  cargo  at  Calcutta  in 
order  to  earn  it ; if  there  were  no  cargo,  it  might 
be  that  the  plaintiffs  might  have  had  a cause  of 
action  against  De  Mattos  for  not  providing  it ; but 
unless  there  were  cargo  the  freight  insured' was  lost 
to  the  plaintiffs,  not  by  the  peril  of  the  sea,  but  by 
default  of  De  Mattos.  Tho  ship  arrived  at  Calcutta 
on  the  7th  Jane,  and  was  immediately  tendered  to  De 
Mattos’  agent,  under  the  provision  in  the  charter- 
party;  but  De  Matto  had  become  insolvent  in 
December  previous,  and  the  agent  declared  that 
he  had  no  cargo  for  the  ship,  and  would  provide 
none,  and  did  provide  none.  Therefore  before  the 
extent  of  damage  was  ascertained,  and  the  election 
not  to  repair  made,  the  earning  of  the  freight  had 
become  hopeless,  indeed  impossible,  and  was  in 
reality  and  truth  lost  to  the  plaintiffs  by  a cause 
wholly  beside,  and  independent  of,  the  perils  of 
the  sea.  It  seems  to  me  a crucial  test  that  if  the 
ship  had  sustained  no  damage  and  had  arrived  at 
Calcutta  perfectly  sound  and  seaworthy,  tho  freight 
would  have  been  equally  loet  to  the  plaintiffs.  In 
my  opinion  tho  utmost  that  can  be  said  is,  that,  if 
De  Mattos  had  been  willing  to  provide  the  cargo, 
and  had  had  it  to  provide,  there  would  have  been 
a loss  of  the  freight  by  reason  of  the  damage  to  the 
ship  at  New  Zealand.  But  this  hypothetical  loss 
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is  not  a loss  by  perils  of  the  Bea  for  which  under- 
writers are  liable.  It  is  a woll-established  and 
settled  rule  that  the  underwriter  is  liable  for  no 
Iobs  which  is  not  proxiraately  caused  by  the  perils 
insured  against.  The  maxim,  “ Causa  proximo, 
non  remota  spectator is  a fundamental  principle 
of  insurance  law.  The  rule  laid  down  oy  Lord 
Ellenborough  in  Forbes  v.  AspinaU  (13  East.  324) 
is,  “ that  it  is  incumbent  upon  the  assured,  in 
order  to  recover  on  a policy  on  freight,  to  prove 
that  unless  the  perils  insured  against  had  inter- 
vened the  freight  would  have  been  earned."  The 
facts  stated  in  the  special  case  disprove  this, 
indeed  prove  the  contrary.  It  has  hitherto  been 
assumed  that  De  Mattos  was  bound  to  supply  a 
cargo  at  Calcutta ; but  it  is  quite  clear  that  he  was 
not,  and  that  he  was  discharged  from  this  obliga- 
tion by  the  delay  at  New  Zealand.  In  any  action 
brought  against  him  it  would  have  been  a material 
and  traversable  averment,  that  tbo  ship  had  sailed 
and  proceeded  from  New  Zealand  to  Calcutta  in 
a reasonable  time,  and  this  the  delay  at  New 
Zealand  would  have  disproved.  De  Mattos  was  in 
no  way  responsible  for  or  concerned  with  this 
delay,  and  its  existence  would  have  been  an  answer 
to  the  action  against  him.  In  my  opinion,  there- 
fore, the  freight  was  not  lost  by  perils  of  the  sea ; 
the  proximate  and  direct  cause  or  its  loss  was  the 
non-existenoe  of  cargo,  and  to  bring  the  perils  of 
the  sea  to  bear  upon  it,  two  things  must  have 
existed  which  do  not:  one  that  De  Mattos  was 
willing  to  provide  cargo,  although  he  was  under  no 
legal  obligation  to  do  so ; the  other,  that  he  had 
bad  it  to  provide.  For  these  reasons  I think  the 
underwriters  are  not  liable. 

But  a much  more  important  question  remains 
behind,  viz.,  the  application  of  the  principle  of 
constructive  total  loss  of  ship  to  insurance  on 
freight.  No  case  has  been  cited,  and  I believe 
none  exists,  in  which  this  has  hitherto  been 
done.  The  doctrine  as  regards  ship  was  con- 
clusively established  by  this  House  in  1847,  in 
the  case  Irving  v.  Manning  (I  H.  of  L.  Cas.  287). 
But  it  must  be  admitted  by  its  warmest  admirers, 
that  its  application  coupled  with  valued  policies 
has  in  many  instances  enabled  shipowners  to  ob- 
tain, and  compelled  underwriters  to  pay,  double  the 
value  of  ships  which  the  owners  were  desirous  to 
get  rid  of.  For  the  purpose  of  this  question,  it 
may  be  assumed  that  De  Mattos  had  provided  a 
cargo,  and  was  ready  and  willing  to  loaa  it.  There 
are  several  definitions  of  constructive  total  loss, 
but  that  given  by  Tindal,  U.J.  in  Roux  v.  Salvador 
is  generally  adopted,  “ that  where  the  damage 
to  the  ship  is  so  great  from  the  perils  in- 
sured against,  that  the  owner  cannot  put  her  in  a 
state  of  repair  nocessary  for  pursuing  the  voyago 
insured,  except  at  an  expense  greater  than  the 
value  of  the  snip  (when  repaired),  he  is  not  bound 
to  incur  the  expense,  but  is  at  liberty  to  abandon 
and  treat  the  loss  as  a total  loss,  and  recover  the 
whole  amount.”  A constructive  total  loss  of  ship 
can  therefore  only  be  upon  condition  that  the 
assured  abandon  tbo  ship.  Abandonment  is  of 
the  essence  of  it,  it  is  a different  thing  altogether 
from  total  loss  with  benefit  of  salvage,  of  which 
lloux  v.  Salvador  is  an  instance.  The  word  I 
“ abandoned  ” is  one  in  ordinary  and  common  use,  j 
and  in  its  natural  sense  well  understood  ; but 
there  is  not  a word  in  the  English  language  used 
in  a moro  highly  artificial  and  technical  sense  than 
the  word  “abandon”  in  reference  to  constructive  i 


total  loss ; it  is  defined  to  be  a cession  or  transfer 
of  tho  ship  from  the  owner  to  the  underwriter, 
and  of  all  hiH  property  and  interest  in  it,  with  all 
the  claims  that  may  arise  from  its  ownership,  and 
all  the  profits  that  may  arise  from  it,  including  the 
freight  then  being  earned,  its  operation  is  as 
effectually  to  transfer  tho  property  of  the  ship  to 
the  underwriter  as  a sale  for  valuable  considera- 
tion, so  that  of  necessity  it* vests  in  tho  underwriter 
a chattel  of  more  or  less  value,  os  the  case  may  be. 
In  the  numerous  discussions  which  preceded  the 
final  establishment  of  tho  doctrine  of  constructive 
total  loss,  nothing  was  more  strenuously  urged  in 
favour  of  it  than  that  by  abandonment  the  under- 
writer became  the  absolute  owner  of  the  ship,  a 
thing  of  value,  capable  of  being  repaired  and 
earing  freight,  if  the  abandonee  thought  fit.  A con- 
structive total  Iosb  is  grounded  upon  a calculation. 
In  the  present  case  the  calculation  would  be:  present 
value  of  the  ship  30001.,  expense  of  repairs  75001., 
total  10,500 ; against  value  of  ship  when  repaired 
52641.,  freight,  which  if  repaired  she  would  have 
earned,  say  35001,  total  87644.  The  valued  freight 
was  4000i.  It  would,  therefore,  be  for  the  pecuniary 
interest  of  an  uninsured  owner  of  ship  not  to 
repair,  and  if  insured  to  abandon  the  ship  and 
claim  for  a total  loss ; but  against  this  the  under- 
writer would  have  the  ship  of  the  value  of  3000Z. 

The  present  question  is,  in  such  case  can  the 
freight  be  truly  said  to  be  lost  by  perils  of  the  sea  P 
The  assured  has  made  a calculation  upon  certain 
items,  one  of  which  is  this  very  freight,  and  satis- 
fied himself  that  it  is  for  his  pecuniary  interest  to 
sacrifice  it  and  make  no  attempt  to  earn  it,  and 
has  by  his  own  voluntary  act  transferred  the  ship, 
by  which  alone  it  could  be  earned,  to  a third 
person,  and  thus  deprived  himself  of  tho  possibi- 
lity of  earning  it.  The  freight  is  lost,  remotely  it 
may  be,  in  oonsequence  of  sea  damage,  or  in  other 
words  the  perils  of  the  sea,  but  directly  and  proxi- 
mutely  by  the  voluntary  act  of  the  assured  him- 
self. The  perils  of  the  sea  may  be  the  " sine  qua 
non,”  but  certainly  they  are  not  the  “causa  cansans.” 
Suppose  the  underwriter  thought  fit  to  repair  tho 
ship  and  earn  the  freight,  as  he  had  a right  to  do, 
tho  underwriter  on  freight  would  be  free,  the 
event  would  have  happened  the  not  happening  of 
which  by  reason  of  certain  perils  creates  his 
liability.  And  can  it  be  that  the  right  of  the 
assured  and  the  liability  of  the  underwriter  on 
freight  depend  upon  the  conduct  of  a third  person, 
a stranger  to  both,  and  over  whom  neither  of  them 
has  any  control?  But  tho  point  seems  to  me 
decided  by  tho  cases  of  McCarthy  v.  Abel  (5  East, 
383)  and  The  Scottish  Insurance  Company  v. 
Turner,  in  this  House  [ubi  sup.).  Iu  McCarthy  v. 
Abel  an  insurance  had  been  effected  on  homeward 
freight  from  Riga.  The  greater  part  of  the  cargo 
had  been  loaded,  but  on  the  7th  Nov.  1800,  the 
ship  was  seized  under  a Russian  embargo.  On 
receipt  of  the  intelligence,  the  assured  gave  notice 
of  abandonment  to  the  underwriters  on  ship  and 
on  freight,  he  having  effected  separate  insurances 
with  different  sets  of  underwriters.  Tho  embargo 
was  taken  off  in  May  1801,  and  the  ship  arrived 
safely  and  earned  her  freight.  This  freight  be- 
longed to  the  underwriter  on  ship  by  reason  of  the 
abandonment,  and  the  assured  brought  an 
action  against  the  underwriter  on  freight  as  for  a 
total  Iohs.  The  court  held  it  could  not  be  recovered. 
Lord  Ellenborough  said  it  could  not,  for  two 
reasons.  First,  that  there  hod  been  no  loss  of 
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freight  at  all,  as  in  the  event  the  freight  had  beeu 
earned  ; second,  that  if  it  could  be  considered 
in  any  other  sense  lost  to  the  assured,  it  had 
become  bo  by  his  own  act  in  abandoning  the 
ship  to  the  underwriter  thoroon,  with  which,  and 
its  consequences,  the  underwriter  on  freight  had 
nothing  to  do.  The  principle  of  the  second  reason 
of  this  judgment  seems  to  me  directly  against  the 
laintins'  contention  in  the  present  case.  I will 
ereafter  refer  to  The  Scottish  Insurance  Company 
v.  Tumor ; for  my  own  part  I am  at  a loss  to  see 
why,  if  the  contract  of  insurance  of  freight  in  the 
present  case  was  of  any  value,  it  did  not  pass  to 
* the  underwriter  on  Bhip  by  the  abandonment,  so 
that  the  plaintiffs’  interest  in  it  was  at  an  end 
before  action  brought ; and  it  is  not  alleged  that 
the  action  was  brought  or  is  now  maintained  for 
the  benefit  of  the  underwriter  on  ship. 

But,  secondly,  suppose  the  ship  was  not  insured 
upon  the  above  calculation,  it  would  have  been  for 
the  pecuniary  interest  of  the  plaintiffs  not  to  repair 
and  to  abandon  the  charter-party  and  the  voyage 
to  England.  He  would  then  have  the  ship  of  the 
value  of  30001.  Gan  it  be  that  he  can  realise  this 
and  at  the  same  time  compel  the  defendants  to 
pay  him  the  freight  as  if  the  ship  had  become  an 
actual  wreck  at  New  Zealand  P There  would  bo 
no  obligation  upon  the  plaintiffs  to  sell  the  ship  or 
break  her  np,  and  if  after  they  had  received  tho 
sum  claimed  (40001.)  they  thought  fit  to  repair  her, 
there  would  then  be  a ship  sailing  the  sea,  and 
earning  freight,  which  had  by  construction  of  law 
been  totally  lost.  Nor  is  there  any  reason  why,  by 
application  of  the  same  principle,  she  might  not 
be  totally  lost  half  a dozen  times  over  with  the  same 
result. 

But  it  is  said  tho  plaintiffs  have  abandoned 
the  freight.  It  is  true  that  in  one  sense  they 
have  abandoned  it,  they  have  thrown  up  the 
adventure,  and  if  there  was  anything  to  earn  have, 
so  far  as  in  them  lay,  deprived  the  defendants  of 
the  possibility  of  its  being  earned.  But 'they  have 
made  no  abandonment  in  the  sense  of  transferring 
to  the  defendants  a thing  of  value,  anything  which 
might  go  in  port  to  indemnify  them  against  the 
payment  of  the  loss.  The  abandonment  was  a 
mockery,  there  was  nothing  to  abandon,  not  even 
a right  of  action  against  De  Mattos  for  not  loading 
the  ship.  It  is  an  abuse  of  language  to  call  this 
an  abandonment  of  freight  in  the  sense  and  mean- 
ing of  the  word  in  reference  to  a constructive  total 
loss. 

In  the  case  The  Scottish  Insurance  Company 
v.  Turner,  there  were  separate  insurances  on 
ship  and  freight.  The  ship  sustained  such  damage 
as  to  justify  an  abandonment,  but  it  was  not 
known  until  tbe  arrival  of  the  ship  with  her 
cargo  at  the  port  of  discharge.  The  plaintiff 
then  abandoned  to  both  sets  of  underwriters.  The 
underwriters  on  Bhip  seem  to  havo  accepted  the 
abandonment,  and  becamo  entitled  to  the  freight. 
The  plaintiff  then  brought  au  action  against  the 
underwriters  on  freight,  and  claimed  a total  loss. 
He  contended  (the  precise  contention  of  the  plain- 
tiffs here)  that  the  real  cause  of  the  loss  to  him  was 
the  perils  insured  against,  that  the  abandonment 
of  tne  ship  was  a legal  and  proper  act  superin- 
duced by  tnese  perils ; that  it  mode  no  difference 
to  him  that  the  freight  was  earned  by  the  master 
of  the  ship,  who  became  agent  to  the  underwriters 
on  ship  by  the  abandonment,  as  it  was  lost  to  him. 
The  Court  of  Session  in  Scotland  held  him  entitled 


to  recover,  but  your  Lordships  reversed  the 
judgment,  and  held  that  the  freight  was  lost  to  the 
plaintiff  by  his  own  election  in  abandoning  to 
the  underwriters  on  the  ship,  and  not  by  the 
perils  which  caused  or  led  to  that  election.  This 
appears  to  strike  at  the  root  of  the  argument  on 
behalf  of  tho  plaintiff,  that  the  freight  was  lost  by 
the  damage  sustained  at  New  Zealand.  It  was 
said  thiB  case  did  not  govern  the  present,  because 
the  abandonment  was  after  the  freight  was  earned. 
I do  not  see  how  this  affects  the  principle  of  the 
judgment.  But  in  the  case  of  McCarthy  v.  Abel 
the  abandonment  was  before  tbe  freight  was 
earned. 

I think  these  cases  have  a distinct  bearing 
upon  tbe  present  question.  The  plaintiffs  ooula 
have  repaired  the  ship,  but  for  their  own  pecu- 
niary interest  elected  not  to  do  so,  and  aban- 
doned her.  The  present  question  is,  did  they 
thereby  secure  to  themselves  the  sum  insured  on 
freight  as  if  the  ship  had  gone  to  the  bottom  at 
New  Zealand,  or  did  they  discharge  the  under- 
writers on  freight.  There  is  a further  subordi- 
nate point,  viz.,  that  the  defendants  were  dis- 
charged by  the  delay  at  Otago.  I have  already 
said  that  in  my  opinion  De  Mattos  was  thereby 
discharged  from  the  obligation  to  load  the  ship. 
He  was  entitled  to  have  the  ship  dispatched  from 
New  Zealand  in  a reasonable  time,  and  he  was 
neither  directly  nor  indirectly  concerned  with  the 
want  of  funds  wherewith  to  repair  her  between 
July  1863  and  February  1864.  She  was  used  for 
a very  considerable  time  as  a store  ship,  a purpose 
quite  beside  and  foreign  to,  indeed  inconsistent 
with,  the  due  prosecution  of  the  voyage  contem- 
plated by  the  charter  and  the  policy  of  insurance. 
The  time  is  not  stated,  but  it  must  have  boon 
considerable,  as  the  storage  rent  amounted  to 
between  seven  and  eight  hundred  pounds.  Look- 
ing at  the  time  actually  occupied  by  the 
repairs  and  by  tbe  voyage  to  Calcutta,  the  ship 
ou^ht  to  have  been  there  in  October  or  November 
1863,  and  no  one  can  tell  what  would  have  been 
the  oonsoquenoe  if  she  had  arrived  before  De 
Mattoe's  failure,  and  bad  found  a cargo  awaiting 
her  by  the  carriage  of  which  she  would  nave  earned 
a good  freight.  It  might  have  materially  affected  the 
judgment  of  the  plaintiffs  as  to  repairing.  Itmay  be 
saia  that  the  occasion  of  the  delay  was  tne  perils  in- 
sured against,  and  had  there  been  no  damage  there 
would  have  been  no  delay.  But  the  underwriters 
on  freight  were  under  no  obligation  to  make  these 
repairs,  or  provide  funds  for  the  purpose.  The 
delay  for  the  time  necessary  to  make  them  was 
excusable;  but  the  delay  from  July  to  February 
consequent  upon  the  misunderstanding  between 
tho  plaintiffs  and  their  agents  at  Otago  as  to 
advances  seems  to  me  to  be  the  misfortune  of  the 
plaintiffs,  and  one  with  which  tho  defendants  are 
in  no  way  connected.  I agree  with  the  judgment 
of  the  Court  of  Common  Pleas,  that  great  and 
substantial  delay  is  attributable  to  the  plaintiffs  in 
keeping  the  ship  at  Otago,  and  is  traceable  to 
causes  for  which  they  and  the  master  were  alone 
answerable,  and  not  to  sea  perils.  The  question 
is,  does  this  delay  discharge  tuo  defendants  ? The 
case  of  Mount  v.  Larkin  (8  Bing.  822)  and  the  judg- 
ment of  Chief  Justice  Tindal  were  much  relied  on. 
He  says,  “The  voyage  in  the  commencement  or 
prosecution  of  which  any  unreasonable  delay  takes 
place  becomes  a voyage  at  a different  period  of  tbe 
year,  at  a more  advanced  ago  of  the  ship,  and  in 
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short  a different  voyage  from  that  prosecuted  with 
reasonable  and  ordinary  diligence;  the  risk  is 
altered  from  that  which  was  intended  when  the 
policy  was  effected.”  Besides  this,  it  seems  to  me 
that  persons  who  carry  on  the  business  of  under- 
writing have  a right  to  have  the  voyage  insured 
prosecuted  with  duo  and  reasonable  dispatch,  in 
order  that  their  risk  may  bo  determined  within 
a reasonable  time.  There  can  be  no  doubt  as  to 
the  delay.  The  question  is,  do  the  facts  Btated  in 
the  14th  paragraph  of  the  special  case  excuse  it  as 
between  the  plaintiffs  and  the  underwriters  on 
freight  P I think  they  do  not  The  law  and  all  the 
cases  on  the  subject  will  be  found  in  Mr.  Arnould’s 
book,  p.  383. 

The  result  is  that  in  my  opinion  there  are 
only  two  ways  by  which  the  plaintiffs  below 
can  establish  a case  against  tho  defendants.  One 
is,  that  the  sea  damage  at  New  Zealand,  being 
such  as  would  have  justifiod  an  abandonment 
and  a claim  for  a constructive  total  loss  of  ship, 
was  a loss  of  the  freight  by  perib  of  the  sea  at 
New  Zealand,  and  entitled  tho  plaintiffs  to  maintain 
an  action  upon  a writ  sued  out  immediately  after 
this  damage  oocurred.  This  I think  not  sustain- 
able, and  that  until  the  plaintiffs  elected  not  to 
repair  and  not  to  prosecute  the  voyage  from  Cal- 
cutta, there  was  not  a loss  of  the  freight  by  perils 
of  the  Bea  in  any  sense.  The  other  is,  that  all  the 
circumstances  of  the  case,  including  the  election 
not  to  repair  and  the  abandonment  of  the  ship  and 
freight  in  August  constituted  a loss  of  the 
freight  by  perils  of  the  sea.  I have  already  stated 
at  leugth  why  I think  they  do  not.  It  may  suffice 
to  Bt&te  here  that  one  of  these  circumstances,  viz., 
that  no  cargo  ever  existed  wboreby  freight  could 
be  earned,  created  the  real  and  actual  loss  of  freight 
before  the  election  not  to  repair  and  the  abandon- 
ment wore  made,  and  that  this,  and  not  a peril  of 
the  sea,  was  the  direct  and  proximate  cause  of  the 
loss  of  freight  to  the  plaintiffs.  The  liability  of 
the  underwriters  is  upon  a written  contract ; if  the 
contract  bo  that  they  shall  pay  40001.  if  the  Bhip 
should  sustain  damage  from  the  perils  insured 
against  on  the  voyage  from  the  Clyde  to  New  Zea- 
land and  the  thirty  days  there,  to  such  an  extent 
that  a prudent  uninsured  owner  would  not  have 
repaired  her,  or  in  other  words  be  a wager  policy 
that  such  damage  should  not  occur,  the  under- 
writers are  liable.  On  the  other  hand,  if  the  con- 
tract be  one  of  indemnity,  and  if  it  be  essential 
for  the  plaintiffs  to  show  that  the  freight  insured 
was  lost  to  them  by  reason  of  such  damage, 
the  underwriters  are  not  liable,  for  as  a matter  of 
fact  it  is  established  beyond  doubt  or  controversy 
that  the  freight,  and  all  remedy  in  respect  to  it, 
was  lost  to  the  plaintiffs  by  the  insolvency  of  De 
Mat  to  s and  its  consequences,  aud  the  unjustifiable 
detention  and  dolay  of  the  ship  at  Now  Zealand. 
The  facts  stand  in  the  following  order : First, 
policy  on  freight ; secondly,  damago  to  ship  capable 
of  being  repaired,  but  to  such  an  extent  as  to  make 
repair  not  prudent  for  shipowner ; thirdly,  failure 
of  charterer  to  provido  cargo  wherewith  to  earn 
the  freight ; fourthly,  election  not  to  repair.  The 
question  is,  are  the  underwriters  on  the  freight 
liable  under  those  circumstances  P I think  they 
are  not. 

I answer  your  Lordships'  first  question,  that 
there  was  not  a loss  by  the  perils  insured  against 
during  the  term  of  the  policy.  I answer  the 
second,  that  notice  of  abandonment  cither  of 


ship  or  freight  was  not  necessary  in  one  sense  of 
the  word  “ abandonment ; ” but  notice  of  the 
election  of  the  assured  not  to  repair,  and  to 
give  up  and  abandon  the  voyage,  was,  under  the 
circumstances,  necessary  to  enable  the  assured  to 
maintain  an  action  aguinst  the  underwriters.  I 
answer  the  third  question,  that  if  notice  of  aban- 
donment was  necessary  it  was  not  given  in  time. 
I answer  tho  fourth  question,  that  the  notioe  of 
abandonment  of  ship  does  not,  as  such,  affect  the 
right  of  tho  plaintiffs  upon  the  policy  on  freight. 
I answer  the  fifth  question,  that  there  was  such 
conduct  on  the  part  of  the  assured  as  discharged 
the  underwriters  from  their  liability  upon  the 
policy  on  freight.  I answer  the  sixth  question, 
that  judgment  ought  to  be  given  for  tho  ap- 
pellants. 

May  5. — Lord  Chelmsford. — My  Lords,  this  is 
a case  of  some  novelty,  and,  from  the  difference  of 
opinion  which  has  existed  upon  it  amongst  the 
judges,  must  he  regarded  as  not  entirely  free  from 
difficulty.  [His  Lordship  stated  the  facts  and  his- 
tory of  the  case.]  Upon  this  appeal  from  the  Court 
of  Exchequer  Chamber,  the  questions  raised  were, 
first,  whether  there  was  an  actual  total  loss  of  the 
chartered  freight  by  perils  insured  against  during 
the  term  of  the  policy  ? Secondly,  whether  notice 
of  abandonment,  either  of  ship  or  freight,  or  both, 
was  necessary  to  enable  the  plaintiffs  to  recover 
for  a total  loss  on  the  policy  on  freight  P Thirdly, 
if  notice  of  abandonment  was  necessary,  whether 
the  notice  was  given  in  time  P And,  fourthly, 
whether  the  conduct  of  the  plaintiffs,  the  owners 
of  the  ship,  after  the  time  of  the  injury  sus- 
tained by  her  in  New  Zealand,  was  such  as  to  dis- 
charge the  underwriters  from  their  liability  upon 
the  policy  on  freight  ? 

First,  upon  the  question  as  to  the  loss  of 
freight,  it  is  necessary  to  bear  in  mind  the 
exact  nature  of  the  insurance.  Tho  freight  in- 
sured is  chartered  freight  upon  a cargo  to 
be  loaded  on  board  the  iS’ir  William  Eyre  at 
Calcutta  and  to  be  conveyed  to  Liverpool  or 
London.  The  voyage  insured  is  a voyage  “ at  and 
from  Clyde  to  Southland,  while  thorc,  and  thence 
to  Otago,  New  Zealand,  and  for  thirty  days  in 
port  there  after  arrival.”  In  other  words,  it  is 
an  insurance  that  the  assured  shall  not  be  pre- 
vented earning  the  freight  under  the  charter-party 
by  any  perils  of  the  sea  which  might  happen  on 
the  voyage  from  Clyde  to  Otago,  and  for  thirty 
days  afterwards.  As  this  outward  voyage  is 
entirely  distinct  from  that  on  which  tho  freight 
was  to  be  earned,  and  as  no  right  to  such  freight 
could  possibly  accrue  until  the  arrival  of  the  Sir 
William  Eyre  at  Calcutta,  the  loss  of  freight  could 
only  happen  by  such  damage  to  the  ship  by  the 
penis  of  the  sea  during  the  time  covered  by  the 
policy,  as  would  prevent  the  assured  from  earning 
the  chartered  freight  on  the  voyage  from  Calcutta 
to  England.  It  is  admitted  that  the  sea  damage 
which  the  ship  sustained  at  New  Zealand  during 
the  timo  covered  by  the  policy,  was  such  os  would 
have  justified  an  abandonment,  aud  a claim  for 
constructive  total  loss.  The  owners  might,  if  they 
pleased,  have  repaired  tho  ship,  and  she  might 
have  been  sent  to  Calcutta  in  a fit  state  for  a 
voyage  from  thence  to  England.  But  they  merely 
effected  temporary  repairs  sufficient  to  enable  the 
ship  to  reach  Calcutta,  aud  on  her  arrival  there  a 
Burvey  disclosed  the  extensive  nature  of  the  injuries 
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which  she  had  sustained  in  New  Zealand,  and  the 
consequent  impossibility  of  her  performing  the 
homeward  voyage  without  such  an  amount  of 
repnirs  as  would  have  cost  more  than  what  her 
value  would  have  been  when  repaired.  Upon  this 
fact  being  ascertained,  notice  of  abandonment  was 
given  to  the  underwriters,  which,  if  sufficient,  would 
nnve  entitled  the  shipowners  to  recover  for  a 
total  loss. 

Upon  those  facts  and  circumstances  the  first 
uestion  arises : was  there  a total  loss  of  freight 
uring  the  period  covered  by  the  policy  P In 
determining  this  question,  I think  it  right  to 
leave  out  of  consideration  the  fact  of  the  insol- 
vency of  De  Mattos  before  the  arrival  of  the  ship 
at  Calcutta,  because,  although  ono  of  the  learned 
judges,  whose  assistance  your  Lordships  had  upon 
the  hearing  of  the  appeal,  delivered  an  opinion 
that  “ the  freight  was  not  lost  by  perils  of  the  sea, 
but  that  the  proximate  and  direct  cause  of  the  loss, 
was  the  non-exiBtence  of  tho  cargo,”  it  appears  to 
me  that  this  is  not  a correct  view  of  the  caBe. 
Between  the  underwriters  and  tho  assured  on 
freight  the  question  is,  whether  the  ship  had  sus- 
tained such  damage  in  New  Zealand  as  to  prevent 
her  arriving  at  Calcutta  in  such  a state  of  unsea- 
wortbino8s  as  would  enable  her  to  bo  tendered 
to  the  charterer  as  being  “ tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage  ” to 
England.  Upon  this  question  it  is  obviously  im- 
material whether  a cargo  would  have  been  pro- 
vided at  Calcutta  or  not.  The  loss  for  which  the 
underwriters  are  liable,  if  at  all,  cannot  depend 
upon  such  a contingency,  and  if  it  could,  it  must 
be  observed  that  their  liability  attached  long  before 
the  insolvency  of  De  Mattos,  which  happened  in 
Dec.  1863,  months  after  the  Bhip  had  sustained 
the  sea-damage  for  which  the  claim  npon 
the  underwriters  is  made.  In  the  arguments  the 
counsel  for  the  appellant  complicated  the  question 
by  introducing  tne  consideration  of  the  conduct 
oi  the  plaintiffs  with  reference  to  the  policy  on 
the  ship  as  bearing  upon  their  rights  under  the 
policy  on  freight.  It  appears  to  me  that  this 
canuot  properly  be  done  in  this  case,  where  the 
injury  to  the  ship  was  practically  not  reparable. 
The  contracts  are  entirely  independent  of  each 
other,  and  between  different  parties.  The  rights 
and  liabilities  ought  to  be  determined  without 
reference  to  what  may  have  been  done,  or  omitted 
to  be  done,  by  the  assured  on  a policy  on  the  ship 
upon  which  his  rights  under  that  policy  may 
depend.  A plain  and  clear  view  upon  the  facts 
and  circumstances  of  the  case  can  only  he  obtained 
by  removing  the  policy  on  tho  ship  out  of  the  way, 
and  looking  at  the  case  as  if  there  were  no  other 
policy  in  existence  but  that  upon  freight.  Under 
this  policy  it  seems  to  me  that  the  only  question  is 
whether  by  the  perils  of  tho  sea  tho  ship  was  so 
damaged  at  New  Zealand  during  the  term  of  the 
policy  as  to  be  rendered  incapable,  unless  suffi- 
ciently repaired,  of  performing  the  voyage  from 
Calcutta  to  England,  for  which  she  was  chartered. 
Upon  that  subject,  it  appears  from  the  admission, 
to  which  I have  already  adverted,  that  the  sea 
damage  was  such  as  would  havo  justified  an 
abandonment  and  claim  for  a constructive  total 
loss.  By  this,  I understand  that  the  amount  of 
damage  was  such  that  a prudent  uninsured 
owner  would  not  have  incurred  the  expense 
of  repairing  the  ship.  And  this  appears 
clearly  from  a further  admission,  stated  in 
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tho  report  of  this  case  in  the  Court  of  Common 
Pleas,  viz.,  that  the  cost  of  repairing  the  vessel 
at  Calcutta  so  as  to  make  ner  seaworthy  for 
carrying  a cargo  to  England,  would  have  exceeded 
the  value  of  the  ship  when  repaired,  plus  the 
difference  between  the  chartered  freight  and  the 
current  freight,  which  would  amount  to  about 
450 1.  No  prudent  man  would  in  such  a state  of 
things  incur  tho  expense  of  repairing  the  ship,  and 
the  shipowners,  electing  not  to  repair,  were  en- 
titled to  consider  the  charter  at  an  end,  and  the 
chartered  freight  as  totally  lost  by  a pei  il  of  tho 
sea. 

Secondly  : The  next  qncstion  to  be  considered 
is,  whether  the  assured  can  recover  against  the 
underwriters  without  a notice  of  abandonment. 
The  counsel  for  the  appellants  argued  that  by  tho 
law  of  marine  insurance  a notice  of  abandonment 
is  in  every  case  required,  just  a a by  tho  law  mer- 
chant notice  of  dishonour  is  upon  bills  of  exchange. 
The  rule  as  to  abandonment  appears  to  be  that 
which  is  referred  to  by  Mr.  Justice  Blackburn,  as 
contained  in  Mr.  Phillips’s  Book  on  Insurance, 
sect.  1491,  where  he  says,  “ an  abandonment  being 
a transfer,  it  can  be  requisite  only  where  there  is 
some  assignable  transferable  subject  on  which  it 
can  operate.  Where  nothing  remains  to  be 
assigned  or  transferred,  an  abandonment  is  useless 
and  unnecessary.’*  It  must  be  observed  that 
" abandonment”  and  “notice  of  abandonment” 
are  two  distinct  and  separate  things,  though  they 
are  frequently  confounded  together  in  expression. 
Where  a notice  of  abandonment  is  given  it  is  conclu- 
sive proof  that  the  assured  intends  to  claim  from  the 
underwriters  for  a total  loss,  and  then  the  assured 
must,  as  Lord  Cottenham  said  in  Stewartv.  Greenock 
Marine  Insurance  Company  (2  H.  of  L.  Cas.  183), 
“ give  up  to  the  underwriters  all  the  remains  of 
the  property  recovered,  together  with  all  the  bene- 
fit and  advantage  belonging  to  or  incidental  to  it, 
or  rather  (he  adds)  such  property  belongs  to  the 
underwriters.”  But  although  an  abandonment  or 
cession  must  be  the  necessary  result  of  every 
claim  for  a total  loss,  it  does  not  follow  that  notice 
of  this  abandonment  must  always  be  given  to  the. 
underwriters  before  a total  loss  can  he  claimed.  It 
was  argued  at  the  bar,  on  tho  authority  of  Knight 
v.  Faith  (15  Q.  B.  649),  that  in  every  case  where 
the  subject-matter  insured  exists  in  specie,  though 
in  a damaged  state,  a notice  of  abandonment  is 
necessary  to  entitle  the  assured  to  tnako  a claim  as 
if  it  had  been  actually  destroyed.  This  was  tho 
opinion  expressed  by  Lord  Campbell  in  delivering 
the  judgment  of  tho  court  in  that  case.  The  neces- 
sity for  notice  of  abandonment  was  not  considered 
upon  tho  first  argument,  but  the  court  desired  to 
hear  the  case  further  argued  on  the  question, 
whether,  under  the  circumstances  of  the  case,  the 
plaintiffs  could  claim  for  a total  loss  without 
giving  notice  of  abandonment.  It  seems  to  have 
been  quite  unnecessary  for  the  determination  of  the 
case  to  introduce  this  question,  because  the  cir- 
cumstances were  such  that  the  assured  could  not 
have  been  entitled  to  recover  for  a total  loss  if  he 
had  given  the  most  timely  and  sufficient  notice  of 
abandonment.  Lord  Campbell  had  before  this,  in 
the  case  of  Fleming  v.  Smith  (1  H.  of  L.  Cas.  535), 
stated  the  rule  as  to  notice  of  abandonment  in  the 
same  unqualified  terms,  saying,  “ According  to  all 
the  old  authorities  a constructive  total  loss  can 
only  entitle  the  owners  to  recover  as  for  an  actual 
total  loss  by  a notice  of  abandonment.”  It  had 
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previously  been  decided  by  tbe  Court  of  Ex- 
chequer Chamber  in  the  case  of  Roux  v. 
i Salvador  (3  Bing.  N.  C 266),  that  notice  of 
abandonment  was  unnecessary  where  it  could 
be  of  no  ubo  to  the  underwriters,  who,  in 
that  case,  if  they  had  received  notice  of  the  loss, 
could  not  have  exercised  any  oontrol  over  the  goods 
insured,  nor  by  any  interference  have  altered  the 
consequences.  The  case  was  an  action  upon  a 
policy  of  insurance  of  hides  from  Valparaiso  to 
Bordeaux.  On  the  voyage  the  hides  were  found 
to  be  in  a state  of  putridity  occasioned  by  a leak  in 
the  ship  and  they  were  sold  for  a fourtn  of  their 
value  at  Rio  Janeiro.  The  assured  received  the 
news  of  the  damage  to  the  hides  and  of  their  sale 
at  the  samo  time.  The  Court  of  Common  Pleas 
(1  Bing.  N.  C.  526)  gave  judgment  for  the  defen- 
dant, the  underwriter,  on  the  ground  that  the 
assured  could  not  recover  as  for  a total  loss  without 
a notice  of  abandonment.  But  this  judgment  was 
reversed  in  the  Court  of  Exchequer  Chamber,  and 
Lord  Abinger,  in  a very  elaborate  and  carefully 
considered  judgment,  laid  down  the  principle,  as 
to  notice  of  abandonment  when  an  assured  claims 
for  a total  loss  and  part  of  the  subject  insured 
exists  tn  specie,  that  notioe  is  only  necessary  where 
upon  receiving  it  the  underwriters  could  do  some- 
thing in  the  exercise  of  their  rights  over  the 
salvage.  In  that  case,  the  assured  receiving  the 
news  of  the  damage  to  the  hides  and  of  the  sale  of 
them  at  the  same  time,  notice  of  abandoment  to 
the  underwriters  would  have  been  altogether  idle 
aud  useless.  In  Famworib  v.  Hyde  (2  Mar.  Law 
Cas.  0.  S.  187,  429;  15  L.  T.  Rep.  N.  S.  395; 
L.  Rep.  2 C.  P.  204),  under  similar  circum- 
stances of  the  loss  of  the  ship  insured  and  of  her 
Bale  having  reached  the  assured  at  the  same  time, 
it  was  held  that  the  underwriters  were  liable 
for  a total  loss  without  notice  of  abandonment. 
This  seems  to  place  tbe  rule  as  to  notice  of  aban- 
donment on  a reasonable  foundation.  No  preju- 
dice can  possibly  arise  to  the  underwriters  from 
withholding  a notice  where  it  is  wholly  out  of 
their  power  to  take  any  steps  to  improve  or  alter 
their  position.  Upon  this  ground,  therefore,  I 
am  of  opinion  that  there  was  no  necessity  for  the 
assured  in  this  case  to  give  a notioe  of  abandon- 
ment of  the  chartered  freight  to  the  underwriters. 
Willee,  J.,  in  delivering  judgment  in  the  Court  of 
Common  Pleas,  apparently  adopting  the  rule  as 
laid  down  in  Knight  v.  Faith  (uhi  sup.),  said 
(3  Mar.  Law  Cas.  0.  8.  126;  L.  Rep.  3 C.  P. 
573;  18  L.  T.  Rep.  N.  S.  712):  “The  general 
rule  of  insurance  law  applies — that  where  the 
thing  insured  subsists  in  specie  (and  here  the 
thing  insured,  viz.,  the  chance  of  earning  the 
freight,  did  survive  the  risk),  and  can  be 
restored,  though  at  an  improvident  oxpenso,  in 
order  to  make  a total  loss  there  must  be  an  ubau- 
donmuuL.”  But  l ain  at  u loss  to  understand  what 
chance  of  earning  the  freight  can  be  suid  to  liavc 
existed  after  the  ship  Sir  William  Eyre  mentioned 
in  the  charter-party,  hud  sustained  such  Boa 
damage  as  would  render  her  incapable  of  perform- 
ing tho  voyage  by  which  the  freight  was  to  be 
earned,  anu  had  become  at  the  election  of  tho 
owners  a total  loss.  Tho  underwriters  could  not 
have  substituted  any  other  ship  and  tendered  her 
to  the  charterer  in  performance  of  the  charter- 
party  on  the  owners'  part.  It  was  suggested  in 
argument  that  the  underwriters  on  freight,  if  they 
had  had  timely  notice  of  abandonment,  might 


havo  arranged  with  tho  underwriters  on  ship  to 
repair  the  ship  at  their  joint  expense  and  nave 
sent  her  on  to  Calcutta  and  tendered  her  to  De 
Mattos  in  fulfilment  of  tho  owners’  contract.  But 
this  is  the  suggestion  of  a mere  possibility  and 
contains  in  it  nothing  practical,  nor  can  it  reason- 
ably be  taken  into  account  in  judging  of  tho 
rights  and  liabilities  of  the  parties.  I nave  no 
difficulty  in  coming  to  the  conclusion  that  there 
was  no  necessity  for  any  notice  of  abandonment  of 
the  chartered  freight  to  the  underwriters  on 
freight. 

Thirdly,  this  being  my  opinion,  it  appears  to 
me  to  bo  wholly  unnecessary  to  consider  whether 
the  notice  of  abandonment  that  was  given,  was 
given  in  time.  The  rulo  is,  that  where  notice  of 
abandonment  is  necessary  it  must  be  given 
within  a reasonable  time  after  information  of  the 
damage  which  has  occurred  to  tho  subject  of  in- 
surance. Whether  sufficient  notioe  was  given 
depends  upon  the  facts  of  each  particnl&r  case, 
and  the  decision  of  one  case,  therefore,  can  be  no 
guide  or  authority  upon  any  other.  I mast,  there- 
fore, decline  to  express  any  opinion  with  which  of 
the  learned  judges  I should  be  disposed  to  agree 
upon  this  question. 

Fourthly,  there  only  remains  to  consider  the 
question  whether  the  conduct  of  the  owners  of 
tne  ship  after  the  damage  she  sustained  was 
such  as  to  discharge  the  underwriters  on  freight. 
Upon  thiB  I have  already  incidentally  made 
some  observations.  It  is  unnecessary  to  exa- 
mine in  detail  the  various  acts  by  which  it  was 
contended  that  the  owners  had  elected  to  retain 
the  ship,  and  to  come  upon  the  underwriters 
merely  for  a partial  loss.  1 think  that  they  had 
precluded  themselves  by  dealing  as  they  did  with 
the  ship,  and  also  by  delaying  so  long  their  claim 
for  a total  loss.  But  I do  not  soe  how  the  conduct 
of  the  shipowners,  however  it  may  affect  their 
rights  under  one  contract,  can  have  auy  influence 
on  their  rights,  and  the  liability  of  another  party 
upon  a separate  and  independent  contract.  If  the 
sea  damage  which  the  ship  sustained  in  New 
Zealand  was  such  os  to  reduce  her  to  a state  which 
rendered  her  utterly  incapable  of  performing  the 
voyage  to  England  without  an  expense  which  no 
prudent  uninsured  owner  would  incur,  then  the 
freight  was  totally  lost  from  that  moment,  and 
how  tho  owners  chose  to  deal  with  the  disabled 
ship  afterwards  was  wholly  immaterial.  If  the 
damage  to  the  ship  had  boon  such  that  it  might 
havo  been  repaired  at  a reasonable  expense,  and 
put  into  a condition  to  earn  the  freight,  and 
the  shipowners  bad  declined  to  take  that 
course,  they  would  have  lost  the  freight,  not 
by  the  perils  of  the  sea,  but  by  their  elec- 
tion. But  the  damage  being  such  as  to  render 
the  repair  of  the  ship  practically  impossible, 
the  question  between  tho  assured  and  the  un- 
derwriters oil  freight,  must  lie  regarded  as  if 
there  were  no  policy  on  the  Bhip;  and  then  it 
becomes  tho  simple  consideration  whether  tho 
freight  was  not  totally  lost  by  perils  of  the  sea, 
by  what  must  be  regarded  in  relation  to  it,  as  the 
total  destruction  of  the  ship  by  which  it  was  to 
be  earned. 

I think  tliat  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  affirmed. 

Lord  Colonsay. — My  Lords,  this  case  appears 
to  be  attended  with  a great  deal  of  nicety.  It  is 
novel,  too,  in  its  circumstances.  Indeed,  the 
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policy  here  ia  peculiar,  and  the  consequence  has 
been  that  there  has  been  a great  deal  of  difference 
of  opinion  among  the  judges,  and  a great  expen- 
diture of  ability  and  ingenuity  in  discussing  the 
queetion.  It  appears  to  me  that  a good  deal 
of  that  has  been  expended  in  consequence  of  mix- 
ing up  things  which  are  substantially  separate. 
I think  that  there  are  two  questions,  or  rather 
perhaps  only  one,  namely,  whether  the  freight 
was  lost  by  the  perils  of  tho  sea  insured  against, 
and  I think  that  that  question  must  be  con- 
sidered altogether  separate  from  tho  question  of 
an  insurance  by  other  parties  upon  the  ship. 

Now,  notwithstanding  that  one  of  the  learned 
judges,  of  whoso  assistance  we  have  had  the  bene- 
fit, and  for  whose  opinion  I entertain  the  highest 
respect,  has  expressed  the  opinion  that  tho  loss 
was  not  caused  by  the  perils  insured  agaiust,  but 
by  the  inability  of  Do  Mottos  to  furnish  a cargo,  I 
am  compelled  to  differ  from  him.  It  appears  to 
me  that  upon  tho  admission  contained  in  the  case 
before  us,  wo  are  bound  to  hold  that  the  condition 
of  things,  within  the  period  to  which  the  insurance 
applied  was  such  that  the  vessel  was  in  a con- 
dition in  which  an  abandonment  might  have  been 
made  as  for  what  is  called  a constructive  total 
loss,  that  is  to  say,  that  she  was  in  such  a con- 
dition as  not  to  be  worth  repairing.  If  that  be  so, 
I think  that  the  liability  then  attached,  and  that 
the  risk  having  been  incurred,  and  the  peril  having 
been  sustained,  and  the  vessel  having  been  rendered 
incapable  of  earning  theft-eight  by  reason  of  the  dam- 
age done  at  sea,  or  in  port,  within  the  period  insured 
against,  that  terminated  the  question.  No  doubt 
it  was  not  then  ascertained  what  the  damage  was, 
but  it  was  afterwards  ascertained  that  that 
damage  was  sustained  within  that  period,  and  that 
must  be  treated  as  an  admission  in  the  case. 
Now  I do  not  see  how  the  matter  of  De  Mattos 
having  failed  in  the  month  of  December,  and 
having  been  unable  to  supply  a cargo,  or  having 
declined  to  supply  a cargo,  is  a matter  which  can 
be  said  to  bo  the  cause  of  the  loss  of  freight. 
Something  was  said  about  remote  and  proximate 
causes,  and  these  are  matters  which  are  very  apt 
to  lead  us  into  philosophical  mazes,  but  I think  it 
is  very  clear  that  before  De  Mattos  failed,  the 
ability  to  earn  the  freight  was  gone  by  reason  of 
the  perils  insured  against  having  happened,  and 
that  appears  to  me  to  be  sufficient.  De  Mattos 
was  under  no  obligation,  it  is  said,  to  furnish  a 
cargo,  because  of  the  delay  of  the  owners  of  the 
vessel  to  tender  the  vessel.  I think  De  Mattos 
was  under  no  obligation  to  furnish  a cargo,  unless 
there  was  presented  to  him  a vessel  fit  and  suffi- 
cient to  carry  that  cargo  to  England,  and  that 
was  the  failure  that  occurred.  There  \-  as  no 
vessel  fit  and  sufficient  to  carry  the  cargo  to 
Britaiu  presented  to  De  Mattos,  and  that  was  a 
state  of  matters  that  occurred  before  the  vessel 
arrived  at  Calcutta. 

The  only  other  Question  is  the  question  as 
to  the  notice  of  abandonment.  I think  that 
throughout  this  matter  we  must  consider  this 
cose  os  if  there  had  been  no  insurance  on  the 
ship.  Jf  there  had  been  no  insurance  upon  the 
ship,  what  would  have  been  tho  object  of  the 
notice  of  abandonment,  or  what  was  to  be  gained 
by  such  notice  being  given  ? I do  not  see,  after 
what  had  occurred,  wnat  the  underwriters  on  the 
freight  could  have  done.  The  vessel  was  not  fit 
to  be  repaired.  They  could  not  have  com- 


pelled tho  owners  to  repair  her  when  she 
was  not  worth  it.  What  whs  to  be  gained, 
then,  by  the  notice  of  abandonment  being 

given  P It  is  truo  that  there  was  a puzzle  raised 
y some  of  the  judges  as  to  who  would  have  been 
the  party  entitled  to  the  freight  and,  therefore,  tho 
party  entitled  to  the  insurance  on  the  freight,  if 
the  vessel  had  been  timeously  abandoned,  and  had 
been  repaired,  and  freight  had  been  earned.  But, 
my  Lords,  I do  not  think  there  is  any  real  puzzle 
in  the  case  at  all.  At  all  events,  it  is  clear  that  if 
the  freight  had  been  earned,  there  would  have  been 
no  loss  of  freight,  and  a different  condition  of 
affairs  would  have  arisen.  Tho  question  as  to  the 
right  to  demand  the  insurance  if  tho  vessel  had 
been  lost  is  a different  question  altogether.  The 
only  party  who  had  a right  to  demand  the  insu- 
rance is  the  party  who  effected  it,  and,  if  there  had 
been  no  insurance  upon  tho  vessel,  that  right 
would  equally  have  existed  with  regard  to  the 
fteight.  I therefore  think  that  there  is  really  no 
substantial  ground  for  this  question  as  to  the 
notice  of  abandonment,  and,  until  there  is  more 
decided  authority  adduced  upon  tho  subject,  I am 
not  prepared  Jo  receive  the  doctrine  that  notice  of 
abandonment  in  a matter  of  this  kind  Btands  upon 
the  same  mercantile  footing  as  a notice  of  dishonour 
of  bills  of  exchange.  Tho  reason  of  the  thing 
in  my  apprehension,  ia  against  that  doctrine  being 
applied.  I think  the  reason  of  the  thing  tells  ns 
that,  where  there  is  nothing  substantially  to 
abandon  to  the  party  to  whom  the  notice  of  aban- 
donment is  given,  and  he  could  gain  nothing  by 
it,  it  is  not  necessary  to  give  that  notice.  There- 
fore, I think  that  all  that  puzzle,  which  haB  arisen 
from  the  circumstance  of  there  being  an  insurance 
upon  the  vessel,  is  quite  out  of  the  question  when 
you  come  to  consider  purely  the  liability  of  the 
underwriters  upon  the  freight.  In  this  case  it 
appears  that  tnere  was  no  timeous  notice  of 
abandonment,  or  no  notice  of  abandonment  at  all 
according  to  a judgment  elsewhere,  and  therefore 
in  that  view  also  the  question  would  not  arise. 
But  I think  that  the  real  question  is,  whether  the 
right  to  freight  was  lost  by  the  perils  of  the  sea 
during  the  period  embraced  in  the  policy  of  insu- 
rance. I think  it  was,  and  I think  the  liability 
attached,  and  I see  nothing  afterwards  to  relieve 
the  parties  from  that  liability. 

Lord  Hatukrley. — My  Lords,  the  case  is  really 
now  brought  simply  to  this.  The  owner  of  a ship 
under  a certain  charter-party  arranges  that  his 
vessel,  being  about  to  proceed  to  New  Zealand, 
Bhall,  after  her  voyage  thither,  and  after  a certain 
delay  there,  proceed  to  Calcutta  and  take  on  board 
a cargo  from  one  Do  Mattos,  he  having  in  the  first 
instance  entered  into  that  undertaking  with  him. 
When  she  arrives  at  Calcutta  she  is  to  bo  ten- 
dered to  De  Mattos  for  the  purpose  of  receiving 
the  cargo  to  be  so  provided,  and  she  must  then  ba 
in  a condition  sufficiently  staunch,  tight,  and 
Btrong  for  the  purpose  of  her  voyage  from 
Calcutta  to  England,  or  rather  Great  Britain, 
in  order  to  earn  the  freight  that  will  then 
be  duo  from  De  Mattos  in  respect  of  his  having  so 
conveyed  his  goods.  This  being  the  entire  course 
of  the  vessel's  proceeding,  the  owner  is  minded  to 
insure  himsolf  against  the  perils  of  the  sea  in  two 
respects,  first,  as  regards  the  vessel,  and  secondly, 
as  regards  the  freight  to  be  carried  between  Cal- 
cutta and  England.  1 mention  this  because  there 
can  be  no  reasonable  doubt  (indeed  the  learned 
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judges  said  they  hardly  thought  it  right  to  con- 
sider the  question  as  it  was  not  raised)  that  how- 
ever peculiar  the  form  of  this  policy  may  be  (and 
it  is  of  a Bomewhat  unusual  form),  there  is  nothing 
to  prevent  any  person,  during  the  whole  course  of 
the  voyage,  insuring  the  freight  against  the  perils 
of  the  sea  during  any  part  of  that  voyage,  whether 
the  perils  of  the  sea  may  occur  during  that  part  of 
the  voyage  as  to  which  the  ship  is  insured,  or 
whether  the  chance  of  loss  against  which  in- 
surance is  effected  may  be  the  chance  of  her  being 
so  damaged  in  the  anterior  part  of  the  voyage  as 
not  to  be  able  to  fulfil  the  subsequent  part  of  her 
voyage  (in  rospect  of  which  part  of  the  voyage 
itself  she  is  not  insured),  ana  in  consequence  of 
being  unable  to  fulfil  the  subsequent  part  of  the 
voyage,  she  CRnnot  earn  the  freight  which  is 
insured.  I think  one  of  the  learned  judges,  who 
has  given  a very  valuable  and  able  judgment  in 
this  case,  though  I do  not  agree  with  him, 
Baron  Martin,  seems  to  have  thrown  out  some 
slight  doubt  as  to  whether  or  not  the  mode  of 
effecting  this  policy  was  one  that  could  be  sus- 
tained. But  ho  dwelt  but  lightly  upon  that  point, 
and  I need  say  no  more  upon  it,  because  no  autho- 
rity was  cited  for  saying  that  the  insurance  which 
was  effected  was  in  any  way  contrary  to  the  law  of 
insurance. 

The  insurance  effected  was  simply  this.  The 
vessel  is  to  proceed  to  New  Zealand.  During 
the  whole  period  of  her  voyage  thither  and  of 
her  stay  there  for  thirty  days,  she  is  not,  says 
the  policy,  to  be  injured  or  damaged  by  perils  of 
the  sea  to  such  an  extent  as  to  prevent  her  from 
being  staunch,  tight,  and  strong  enough  on  her 
arrival  at  Calcutta  to  take  the  expected  cargo  to 
England.  That  is  the  undertaking’  which  is  given 
by  the  policy,  and  that  is  the  risk  which  is  insured 
against.  It  is  clear  and  plain  from  the  admissions 
in  this  case  and  the  evidence  that  has  been  given, 
that  she  was  injured  during  the  period  insured 
against — that  is  to  say,  she  was  injured  just  about 
the  time  of  her  arrival  in  New  Zealand,  and  while 
she  was  in  the  neighbourhood  of  Bluff  Harbour. 
She  was  injured  to  such  an  extent  that,  although 
at  Bluff  Harbour  it  could  not  bo  ascertained  what 
the  extent  of  the  injury  was,  and  although  at  Duno- 
din  a certain  amount  of  repair  was  effected  which 
enabled  the  vessel  to  proceed  to  Calcutta,  she  was 
not  staunch,  tight,  and  stroug  enough  for  tho  i 
voyage  to  England  when  she  arrived  at  Calcutta, 
and  her  being  in  that  condition  was  wholly  due  to 
the  imuries  she  had  sustained  during  the  insured 
perioa.  It  is  further  admitted  in  tho  case  that  the 
injury  was  of  such  a character  that  no  prudent 
owner  would  havo  repaired  her  for  tho  benefit  of 
the  contract  which  had  been  entered  into  as  to 
freight,  because,  in  order  to  make  these  repairs,  it 
would  have  boon  necessary  to  expend  more  than 
the  whole  value  of  the  ship;  in  other  words,  when 
it  was  ascertained  what  the  extent  of  the  injury  was, 
it  was  found  that  she  was  in  such  a condition 
that,  had  the  owners  boon  miudod  to  abandon  her 
at  the  time  whon  the  injuries  wore  sustained  to 
those  who  had  taken  tho  policy  ou  the  ship  (and 
who  must  be  distinguished  from  those  who  had 
taken  the  policy  on  the  freight  which  is  now  beForc 
us),  they  would  have  been  justified  in  so  doing. 

As  between  the  owners  and  those  who  insured  the 
ship  itself  there  must  arise  a question,  and  indeed 
there  did  arise  a question,  which  was  determined,  I 
think,  in  the  action  against  Campbell,  os  to  whether 


or  not  they  had  given  timely  notioe  of  the  abandon- 
ment of  the  vessel  to  those  who  had  insured  her, 
or  whether  by  their  conduct  in  delaying  her 
voyage  to  Calcutta  for  a veiyr  considerable  time, 
by  their  employing  the  ship  in  the  meau  time  to 
a certain  extent  as  a store- house  for  coals,  and  by 
taking  other  steps  which  occasioned  great  and 
possibly  unnecessary  delays  in  New  Zealand,  before 
giving  notioe  of  abandonment,  they  had  put  them- 
selves into  sach  a position  as  respected  those  who 
had  insured  the  vessel  as  to  have  lost  their  right 
of  abandonment.  But  that  appears  to  me,  I con- 
fess, os  it  seems  to  have  done  to  your  Lordships 
who  have  preceded  me,  to  be  entirely  immaterial 
as  regards  tho  question  before  us  in  respect  to  the 
insurance  on  the  freight.  When  the  vessel  arrived 
at  Calcutta  it  appears  to  me  that  there  was  (and 
this  was  somewhat  relied  on),  in  tho  first  instance, 
an  actual  tender  of  the  vessel  to  De  Mattos  and 
those  who  represented  him,  but  it  was  found  that 
De  Mattos  had  become  insolvent,  and  those  who 
represented  him,  viz.,  the  assignees  of  De  Mattos, 
declined  to  furnish  any  cargo.  All  this  took  place 
before  there  had  been  a thorough  examination  of 
the  amount  of  injury  in  Calcutta.  When  a 
thorough  examination  took  place  afterwards  the 
result  was,  what  I have  described,  that  no 
rudent  owner  would  have  thought  of  putting 
er  into  a condition  to  oontinue  her  voyage 
to  Croat  Britain.  That  being  so,  it  appears 
that  every  element  of  the  contract  with  the  under- 
writers on  the  freight  is  brought  out  in  a clear 
and  distinct  light,  showing  that  the  liability  of 
the  underwriters  on  the  freight  had  actually 
accrued,  unless  indeed  the  question  that  has  been 
raised  with  respect  to  the  notice  of  abandonment 
as  applying  to  the  insurance  of  the  freight  should 
revail  with  your  Lordships.  The  ship  was  un- 
oubtcdly  insured  during  tne  period  when  the  in- 
jury was  sustained.  The  ship  undoubtedly,  in 
consequence  of  that  injury,  was  unable  to  perform 
the  voyage,  and  could  not,  therefore,  be  tendered 
in  the  condition  in  which  she  ought  to  have  been 
tendered  to  De  Mattos,  and  therefore  the  freight 
was  lost  in  consequence  of  that  injury.  I will 
postpone  for  tho  moment  the  consideration  of  the 
question  of  Do  Mattos'  insolvency.  Putting  the 
question  aside  as  to  how  far  De  Mattos’  insolvency 
muy  bo  regarded  as  the  proximate  canse  of  the 
loss  of  freight  rather  than  the  damage  sustained 
by  the  ship  in  the  anterior  part  of  the  voyage, 
there  comes  the  question,  was  it,  or  was  it  not, 
necessary  to  give  notice  of  abandonment  in  this 
cose,  and,  if  necessary,  was  the  notice  given  in 
time? 

As  regards  the  necessity  for  giving  notice 
of  abandonment,  I think  that  is  the  point  that 
was  most  vigorously  pressed  upon  us  by  the 
counsel  for  tho  appellant,  who  relied  upon  some 
dicta  of  Lord  Campbell  on  the  subject,  and  con- 
tended Btrongly  that  it  was  necessary  in  all  cases 
whatsoever  of  claims  upon  underwriters  as  for  a 
total  loss  upon  a policy  for  the  owners  to  give 
notice  to  the  underwriters  of  abandonment  of  the 
thing  insured,  and  whether  in  truth  any  advan- 
tage could  possibly  be  made  of  that  notice  of 
abandonment  or  not.  It  was  pnt  upon  this  ground, 
that  it  was  rather  for  the  underwriters  to  say  in 
their  judgment  what  advantage  they  might  bo  able 
to  derive  from  that  notice  of  abandonment  so  given 
in  regard  to  their  position  in  their  policy.  I appre- 
hend, my  Lords,  that  certainly  no  authority  has 
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been  cited  to  show  that  this  notice  of  abandonment 
is  to  be  considered  necessary  in  a case  where  no 
such  advantage  could  possibly  accrue  to  the  under- 
writers. If  the  vessel  be  not  roally  wholly  lost,  if 
it  be  only  a constructive  total  loss,  as  it  is  termed 
(though  that  is  perhaps  not  a very  happy  phrase), 
occasioned  by  the  impossibility  of  effecting  repairs, 
the  cost  of  which  will  not  exceed  the  whole  value 
of  the  ship  when  repaired,  then,  there  being  some- 
thing in  esse  to  be  hnnded  over  to  the  under- 
writers, it  is  necessary  that  they  should  be  in- 
formed of  this,  in  order  that  they  may  have  an 
opportunity  of  making  the  best  use  they  can  of 
what  remains,  of  that  which  the  owners  give  up, 
in  electing  to  make  a total  loss  of  that  which  in 
fact  is  not  a total  loss,  there  being  something  in 
the  nature  of  salvage,  or  fragments,  or  wreck,  or 
something  of  that  kind,  which  may  be  of  value  to 
the  underwriters,  although  not  of  any  to  the 
owners.  But  in  this  case  there  is  nothing  sug- 
gested, and  nothing  can  be  suggested  (except  one 
single  point  which  I will  notice  in  a moment),  as 
to  any  advantage  that  could  have  been  derived  by 
the  underwriters  from  any  such  notice  of  a con- 
structive total  loss  being  given  to  them  on  the  part 
of  those  who  had  insured.  The  only  exception  is 
that  it  is  suggested  that  they  might  have  Baid, 
“ True  it  is  we  insured  that  this  freight  should  be 
earned,  and  certainly  that  earniug  depended  upon 
the  arrival  of  the  ship  at  Calcutta  in  a condition  to 
earn  it ; she  did  not  arrive  at  Calcutta  in  a condition 
to  earn  it,  and  it  would  have  been  folly  to  have  ex 
nded  money  in  repairing  the  ship,  which  would 
ve  exceeded  the  value  of  the  ship  when  repaired ; 
but  if  you  bad  told  us  that  you  were  about  to 
claim  as  for  a total  loss  in  respect  of  this  freight, 
we  should  have  been  in  this  position — we  should 
have  found  that  you  had  insured  the  vessel,  and  the 
underwriters  on  the  vessel  would  have  been  in  an 
equally  disadvantageous  plight  with  ourselves, 
having  a heavy  demand  upon  them  in  respect  of 
their  insurance,  and  we  two  together  might  have 
been  minded  to  make  such  an  arrangement  each 
with  the  other,  that,  regard  being  hod  to  what  we 
each  should  have  had  to  pay  on  our  respective 
insurances,  it  might  have  been  worth  our  while  to 
put  the  vessel  into  a state  to  earn  tho  freight.’* 
Those  who  bad  insured  the  freight  could  not  tender 
any  other  vessel ; so  that  that  question  does  not 
arise  in  the  peculiar  insurance  before  us,  because 
it  was  an  insurance  of  freight  to  be  earned  by  tho 
Sir  William  Eyre,  and  by  no  other  vessel.  Do 
Mattos,  of  course,  might  have  refused  any  other 
vessel  than  that.  It  could  not,  therefore,  bo  earned 
by  tendering  any  other  vessel.  It  is  supposed 
that  if  the  underwriters  on  tho  freight  had  had 
timely  notice,  they  might  have  made  such  an 
arrangement  with  the  underwriters  on  the  hull  of 
the  vessel  herself  as  would  have  saved  a total  loss 
accruing.  I apprehend,  my  Lords,  that  that  is 
much  too  remote  a contingency  to  render  it 
necessary  for  tho  insured  to  give  the  insurers 
notice  of  abandonment  upon  tho  principle  which 
I have  before  referred  to,  viz.,  of  tneir  being  able 
to  save  something  out  of  the  wreck.  It  is  not 
necessary  to  illustrate  that,  but  it  might  be  shown 
in  a variety  of  ways  how  such  a doctrine  os  that 
would  carry  the  necessity  of  notice  to  tho  remotest 
extent  in  respect  of  bargains  which  might  be  made 
by  persons  who  might  or  might  not  be  interested 
at  the  moment  in  the  ship,  such  as  persons  who 
might  purchase  the  damaged  vessel,  or  the  wreck, 


or  the  like.  Numerous  arrangements  might  be 
made  of  that  kind  which  would  create,  I appre- 
hend, far  too  remoto  an  interest  to  b©  con- 
sidered upon  a question  as  to  tho  law  requiring 
notice  of  abandonment  to  be  given.  Tho 
whole  principle  of  the  notice  of  abandonment 
is  that  you  are  to  place  the  underwriters  in  such  a 
position  that  they  shall  have  all  the  advantages 
yon  now  possess  in  respect  of  tho  vessel,  supposing 
that  they  can  make  thoso  advantages  available  for 
the  purpoao  of  effectuating  a salvage  of  some 
portion  of  that  which  has  been  lost  in  consequence 
of  tho  perils  which  they  have  insured  you  against. 

Now,  my  Lords,  with  regard  to  the  observations 
made  by  Martin  B.,  that  tno  loss  really  was  not  a 
loss  by  perils  of  tho  sea,  but  was  due  to  the  insol- 
vency of  De  Mattos,  I think  there  is  a clear 
fallacy  in  that  view  in  two  points,  the  first  of  which 
has  been  noticed  by  my  noble  and  learned  friend 
who  first  stated  his  views  upon  this  appeal ; it  is, 
that  the  loss  accrued  before  the  insolvency  of  De 
Mattos  occurred.  The  loss  accrued  when  the  acci- 
dent happened  in  which  the  damage  occurred  at 
Bluff  Harbour,  and  that  was  some  time  before  the 
insolvency  of  De  Mattos  took  place.  But  I do  not 
think  it  necessary  to  rest  upon  that.  I apprehend 
that  it  is  not  a thing  which  would  absolve  tho 
underwriters  from  the  liability  for  the  loss,  which 
undoubtedly  accrued  on  account  of  tho  ship  not 
boing  fit  for  the  voyage.  There  is  nothing  to 
absolve  them  from  tho  liability  to  pay  tho  in- 
surance in  the  circumstance  of  the  insolvency  of 
Do  Mattos,  who  in  the  chapter  of  accidents 
might  have  become  solvent  ana  won  wealth  again 
beforo  the  necessity  arose  for  the  vessel  completing 
her  voyage.  But  tho  point  that  has  to  be  looked 
at  is  this.  Were  the  owners  in  a position  to  en- 
force their  rights  against  De  Mattos,  whatever 
they  may  have  been  ; were  they  in  a position,  by 
tendering  tho  vessel  to  him,  either  to  insist  upon 
his  paying  the  freight  then  and  there,  or  to  insist 
upon  such  rights  as  might  accrue  to  them  by  action 
in  respect  of  his  non-performance  of  the  contract ; 
or  were  they  disabled  from  occupying  that  position 
by  the  consequences  resulting  from  the  perils  of 
the  sea  which  arose  at  Bluff  Harbour,  preventing 
them  from  fulfilling  their  part  of  the  contract  with 
De  Mattos,  by  tendering  to  him  a ship  staunch, 
tight,  and  strong,  for  carrying  his  goods  to  Great 
Britain?  If  that  bo  tho  ease,  of  course  it  is 
clearly  and  distinctly  within  tho  terms  of  the 
policy,  and,  that  being  so,  it  seems  to  me  clear 
that  the  underwriters  must  bo  liable  unless  this 
one  point,  which  was  strongly  insisted  on,  of  want 
of  timely  notice  of  abandonment,  precluded  their 
liability.  I think  your  Lordships  are  all  agreed 
that  such  notice  was  unnecessary,  and  therefore  it 
is  not  necessary  to  consider  the  question  as  to  the 
time  at  which  such  notice  was  given. 

Therefore,  my  Lords,  upon  all  the  points,  I think 
that  the  appellants  have  failed,  and  consequently 
the  appeal  must  be  dismissed  with  costs. 

Judgment  affirmed. 

Attorneys  for  appellants,  Field,  Roscoe,  Field, 
and  Francis ; respondents,  Thomas  and  Hollams. 
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COURT  OF  COMMON  FLEAS. 

Reported  by  H.  F.  Poolet  nod  Job*  Rose,  K*qr*., 

Barr  Later  a -at- Law. 

Jan.  22  ami  July  7, 1873. 

Cator  v.  The  Great  Western  Insurance 
Company. 

Marine  insurance — Chests  of  tea — Damage  to  some 
by  sea  water — Injury  to  others  by  suspicion  of 
buyers  that  the  whole  cargo  was  effected— Divisi- 
bility of  damage. 

By  a marine  policy  on  1711  packages  of  tea,  valued 
at  a certain  sum,  and  part  of  a general  cargo, 
they  were  insured  against  the  usual  risks,  “and 
all  other  losses  aiul  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment , or  damage  of  the 
said  goods  and  merchandise,  or  anypart  thereof, 
occasioned  by  sea  perils .”  ...  “ Warranted  by 
the  assured  free  from  damage  or  injury  from 
dampness,  change  of  flavour,  or  being  spotted, 
discoloured,  musty  or  mouldy,  except,  caused  by 
actual  contact  of  sea  water  with  the  articles 
damaged  occasioned  by  sea  perils.  Jn  case  of 
partial  loss  by  sea  damage  to  dry  goods , cutlery , 
or  other  hardware,  the  loss  shall  be  ascertained 
by  a separation  and  sale  of  the  portion  only  of 
the  contents  of  the  packages  so  damaged,  ana  not 
otherwise,  aiul  the  same  practice  shall  obtain  as 
to  all  other  merchandise  as  far  as  practicable 
The  vessel  carrying  the  tea  met  with  bad  weather, 
and  skipped  much  sea  water,  by  which  449 
packages  of  this  tea,  which  were  stowed  in  dif- 
ferent parts  of  the  ship,  were  greatly  damaged 
by  contact  with  sea  water;  the  revuiinder,  viz., 
1262,  arrived  in  perfectly  sound  condition,  and 
unharmed,  but,  from  the  injury  to  their  reputation 
from  having  formed  part  of  a shipment  of  which 
*149  packages  had  been  damaged  by  sea  water, 
sold  for  a less  sum  than  they  would  otherwise 
have  realised. 

Held , that  for  the  purpose  of  assessing  the  damage 
the  packages  t cere  divisible  ; that  the.  underwriters 
were  only  liable  for  the  deterioration  in  value  of 
such  of  the  chests,  vis.,  449,  as  had  been  in  fact 
harmed  by  sea  water ; and  that  the  injury  to  the 
reputation  of  the  others  from  the  suspicion  of 
buyers  was  not  a loss  covered  by  the  policy. 

This  was  an  action  upon  a marine  policy  tried 
before  Bovill,  C.J.,  at  Guildhall,  7th  July,  1873, 
■when  his  Lordship  directed  a verdict  for  the 
defendants,  with  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  such  sum  as  the  court 
might  direct,  and  a rule  was  afterwards  obtained 
pursuant  to  the  leave  reserved. 

The  material  clauses  of  the  policy,  and  the 
pleadings  and  facts,  were  stated  in  the  written 
judgment  of  the  court  as  follows : — 

" The  policy  in  this  case  was  expressed  to  be 
‘on  1711  packages  of  teas,'  by  the  Eurydice,  at 
and  from  riew  York  to  London,  valued  at  the  sum 
insured,  viz.,  31,000 doN., and  alter  enumerating  the 
usual  perils  covered  by  the  insurance,  contained 
the  words  1 and  all  other  losses  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage,  of  the  said  goods  and  merchandises,  or 
any  part  theroof,  occasioned  by  sea  perils.’  There 
was  a tqtecial  warranty  in  tho  following  terms : 
‘ Warranted  by  the  assured  fre«  from  damage 
or  injury  from  dampness,  change  of  flavour,  or 
being  spotted,  discoloured,  musty,  or  mouldy, 
except  caused  by  actual  contact  of  sea  water  with 


the  articles  damaged  occasioned  by  sea  perils.  In 
case  of  partial  loss  by  sea  damage  to  dry  goods, 
cutlery,  or  other  hardware,  the  loss  snail  be 
ascertained  by  a separation  and  sale  of  the 
portion  only  of  tho  contents  of  the  packages  so 
damaged,  and  not  otherwise,  and  the  same  practice 
shall  obtain  as  to  all  other  merchandise  as  far  as 
practicable.’  The  term  ‘ dry  goods,’  it  was  agreed  in 
the  argument,  would  not  include  or  apply  to  tea. 
There  were  also  special  warranties  against  partial 
loss  or  particular  average  under  5 per  cent.,  and 
other  special  warranties  against  average  as  to 
different  goods,  unless  general  or  over  a certain 
rate  per  cent.,  and  then  came  the  following 
clause : * On  risks  from  China  each  ten  packages  of 
silk  or  other  dry  goods  in  the  order  of  invoice 
subject  to  separate  averages.  Each  interest  of 
5000dols.  insured  value  or  less,  subject  to  separate 
average.  If  over  8000dols.  value,  each  of  tne  fol- 
lowing kinds  of  teas,  Imperial  gunpowder,  Hyson, 
Hyson  skin,  young  Hyson,  and  black  teas,  and 
each  5000dols.  valuo  thereof,  in  the  order  of  in- 
voice, subject  to  separate  average,  and  the  dif- 
erent  excesses  over  oOOOdols.  subject  to  average, 
if  the  damage  amount  to  2o0dols.’  The  declara- 
tion averred  that  the  goods  were  damaged,  and 
injured,  and  lost  by  the  perils  insured  against. 
This  tea  formed  a portion  only  of  the  cargo  of 
-he  Eurydice,  which  loaded  as  a geueral  ship. 
In  the  course  of  the  voyage  the  vessel  met  with 
bad  weather  and  shipped  large  quantities  of  sea 
water  by  which  various  portions  of  the  cargo  were 
damaged,  and  amongRt  others  449  packages  of 
this  tea  which  were  stowed  in  different  parts  of 
the  Bhip  were  greatly  injured  by  contact  with  the 
sea  water;  the  remainder  of  tho  teas,  viz.,  1262 
packages,  arrived  in  a perfectly  sound  and  good 
condition,  and  uninjured  except  by  the  injury  to 
their  reputation  from  having  formed  part  of  a 
shipment  of  which  449  packages  had  been  damaged 
by  sea  water.  The  full  amount  of  the  damage  to 
the  449  packages  was  paid  into  court.  The 
shipment  consisted  of  several  different  kinds 
of  tea,  each  of  which  was  distinguished  as  a chop 
of  a certain  name  and  mark,  and  all  the  chosts  were 
numbered  consecutively.  There  were  altogether 
ten  different  chops,  and  which  at  the  sale  were 
divided  into  thirty-five  breaks.  The  449  packages 
that  were  damaged  by  sea  water  were  portions  of 
different  chops  and  formed  parts  of  the  series  of 
consecutive  numbers  on  the  chests.  When  teas 
are  sold  they  are  usually  sold  in  the  order  of  the 
consecutive  numbers  marked  on  the  packages,  and 
if  the  numbers  be  broken  by  some  being  omitted, 
or  if  some  of  the  chests  are  marked  as  damaged,  a 
suspicion  is  created  that  the  other  packages  may 
be  affected,  and  those  other  packages,  though  per- 
fectly sound  and  uninjured,  do  not  realize  so  high 
prices  as  they  would  have  done  if  none  of  the 
!>ackages  had  been  damaged.  In  the  present 
instance  the  teas  were  sold  in  the  usual  way, 
but  in  consequence  of  tho  suspicion  created  by 
the  damage  to  so  large  a number  as  449  pack- 
ages, and  the  prejudice  arising  from  that  circum- 
stance to  the  rest  of  the  teas,  tho  1262  sound 
chests  did  not  fetch  so  much  as  they  would  have 
done  if  the  449  had  not  been  damaged  by  sea 
water,  and  the  difference  in  price  upon  the  1262 
chests  from  this  cause  amounted  to  a very  con- 
siderable sum,  which  was  to  be  settled  by  au  arbi- 
trator if  necessary.  The  plaintiffs  sought  to 
recover  the  same  as  a loss  which  was  caused 
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by  the  perils  insured  against,  and  contended 
that  the  whole  shipmont  was  to  bo  considered 
and  treated  as  one  entire  subject  matter.  The 
defendants,  on  the  othor  hand,  contended  that 
they  were  liable  only  for  such  of  the  packages, 
viz,  the  449,  as  were,  in  fact,  damagoa  by  sea 
perils  ; that  for  tho  purpose  of  ascertaining  such 
damage  tho  packages  must  be  considered  as  divi- 
sible, and  that  injury  to  tho  reputation  of  the  teas 
from  suspicion  only,  when  the  teas  were  in  fact 
sound  and  had  not  been  injured,  was  not  a matter 
oovered  by  the  policy.” 

There  were  other  Questions  raised  at  the  trial, 
which  are  embodied  in  the  above  statement, 
but  which,  from  the  findings  of  the  jury  be- 
camo  now  immaterial.  The  court  were  to  draw 
such  inferences  of  fact  as  the  jury  should  have 
drawn. 

C.  Russell,  Q.C.,  Benjamin , Q C.,  and  Cohen, 
for  the  defendants,  showed  cause. — The  insur- 
ance was  certainly  of  the  whole  1711  packages, 
valued  at  the  sum  insured,  and  not  on  each 
chest,  but  tho  damage  must  be  taken  sepa- 
rately. First,  on  the  construction  of  the  policy 
it  excludes  the  damage  for  which  tho  plaintiff 
now  seeks  to  make  the  underwriters  liable, 
and  restricts  the  claim  to  loss  occasioned  by 
sea  perils  in  consequence  of  the  direct  contact  of 
sea  water  with  the  goods  insured.  If  damage  to 
fifty  chests  were  damage  to  the  whole,  there  would 
be  no  sense  in  the  warranty  clause  which  relates 
to  “ actual  contact  of  sea  water  with  the  articles 
damaged.”  That  the  damage  must  be  that  occa- 
sioned by  the  contact  of  sea  water  with  the  article 
so  damaged  is  evident  on  the  face  of  the  clause, 
but  if  the  history  of  the  claase  is  considered,  there 
can  be  no  doubt  as  to  the  meaning.  It  does  not 
appear  in  policies  earlier  than  the  case  of  Montoya  v. 
The  London  Assurance  Company  (6  Ex.  451),  where 
a vessel  laden  with  hides  and  tobacco,  in  the  course 
of  her  voyage,  shipped  large  quantities  of  sea 
water.  On  the  termination  of  the  voyage  it  was 
discovered  that  the  sea  water  had  rendered  the 
hides  putrid,  and  that  the  putrefaction  of  the  hides 
had  imparted  an  ill  flavour  to  the  tobacoo,  and  had 
thereby  injured  it.  Held,  that  the  damage  thus 
occasioned  to  the  tobacco  was  a loss  by  perils  of 
the  seas.  The  clause  now  in  qnestion  cfoes  not 
appear  in  policies  prior  to  that  case,  and  was 
probably  framed  to  meet  it.  The  statement  of 
average  was  drawn  up  as  on  an  ordinary  Lloyd’s 
policy  without  this  claase,  for  the  stater  had 
not  then  seen  the  policy.  *'  If  goods  are  damaged 
by  actual  contact  with  sea  water,  tho  under- 
writers are  certainly  liable,  and  it  has  been  held 
that  if  part  of  the  cargo  is  damaged  by  sea 
water,  and  the  vapour  and  gaseB  arising  from  it 
injure  another  portion  of  the  cargo  which  is 
insured,  the  underwriters  on  this  latter  portion 
are  liable,  although  it  was  not  immediately  m con- 
tact with  the  sea  water  ” — 1 Parsons  on  Insurance, 
546,  citing  Montoya  v.  London  Assurance  Com- 
(6  Ex.  451) ; but  the  learned  author  adds 
m a note  “ In  Baker  v.  Manufacturing  Insurance 
Company  (Sup.  Ct.  Mass.,  March  1.,  1851 ; 14 
Law  Reporter  203),  it  was  held  that  the  under- 
writers were  only  liable  for  the  damage  done  to 
those  goods  with  which  the  sea  water  came  into 
actual  contact,  although  the  plaintiff  offered  to 
prove  that  the  injury  was  not  caused  by  the  usual 
dampness  in  a vessel's  hold,  but  by  the  steam  and 
moisture  arising  from  goods  damaged  by  an 


unusual  quantity  of  water  entering  the  hold  in 
conseqaence  of  a peril  of  tho  sea.  We  htvo 
examined  tho  policy  in  this  case,  and  find  that  it 
did  not  contain  the  clauso,  now  common  in  Boston 
policies,  which  exempts  the  underwriters  from  loss 
of  this  kind.”  The  authorities  in  America  uni- 
formly show  that  if  this  clause  is  inserted  there 
can  be  no  such  claim  as  tho  present.  [Brbtt,  J. — 
But  if  this  tea  is  one  article  it  is  damaged  by  sea 
water.]  It  consisted  of  a number  of  chests  cap- 
able of  separation,  not  like  a machine  composed  of 
parts  belonging  to  each  other.  [Brett,  J.— What 
would  you  say  of  grain  in  bulk  ?]  That  it  was 
ono  articlo.  The  fact  of  the  amount  insured  being 
one  lump  sum  docs  not  make  it  an  insurance  on 
each  package,  but  it  is  an  insurance  on  so  much 
tea  divided  into  individual  ptmkages.  No  case  on 
insurance  law  can  be  cited  in  which  it  has  been 
contended  that  a number  of  distinct  packages 
must  be  taken  as  an  indivisible  whole  like  a 
machine,  which,  if  damaged  in  part,  the  whole  is 
impaired;  for  some  chests  of  toa  may  be  utterly 
destroyed  and  tho  rest  left  good.  Can  anybody 
say  that  the  destruction  of  some  is  damage  to  the 
whole?  [Brett,  J. — Yes.  Bovill,  C.J. — I tako 
an  insurance  on  twenty  horses,  is  damage  to  ono 
damage  to  the  whole  lot  P]  Arnould  on  Marine  In- 
surance (4th  edit.),  p.  830,  writes:  “But  whereseveral 
articles  are  insured  together  in  the  same  policy, 
and  each  suffers  a particular  average  loss  by  sea 
damage,  the  loss  must  be  adjusted  separately  ou 
each,  even  though  the  clause  ' to  pay  average  on 
each  species  as  if  separately  insured  ’ be  not  in- 
serted in  the  policy ; for  otherwise  the  under- 
writers would  be  involved  in  the  rise  and  fall  of 
the  markets,  except  in  the  very  improbable  case 
when  the  state  of  the  markets  at  the  port  of  arrival 
is  alike  as  to  all  the  articles ; i.e.,  when  all  the 
articles,  had  they  arrived  sound,  would  have 
realised  in  the  port  of  arrival  exactly  the  same  per- 
centage of  proht  and  loss  upon  their  first  cost  or 
valuation  in  the  policy and  in  a note  the  learned 
author  adds,  “ This  is  most  ingeniously  and  incon- 
testably proved  both  by  Mr.  Benecko  and  by  Mr. 
Stevens ; by  the  formor  algebraically,  and  by  the 
latter  arithmetically ;”  and  the  reader  is  referred 
to  Benecke  Pr.  of  Indem.  441,  note,  and  Stevens 
on  Average,  153 — 155.  Mr.  Arnould  then  proceeds 
in  the  text,  “ When  out  of  whole  packages  or  bales 
of  manufactured  goods  only  a few  articles  or  pieces 
in  each  arrive  sea-damaged,  it  is  a freauent  prac- 
tice to  sell  the  sound  and  damaged  goods  together 
at  the  same  auction.  The  practice  does  not 
appear  objectionable,  but  it  must  bo  carefully 
borne  in  mind  that  in  adjusting  the  average  on 
such  a sale  the  diminished  value  at  which  the 
sound  part  of  the  package  may  sell,  owing  to  the 
assortment  being  broken,  is  not  a loss  for  which 
the  underwi  iter  is  liable ; for,  as  Mr.  Stevens  ob- 
served, ‘ he  is  accountable  only  for  the  actual 
damage  done  to  the  thing  insured,  and  engages  to 
guarantee  the  assured  against  the  direct  operation 
of  sea  damage,  but  nob  against  the  consequential 
results ” (pp.  830 — 831.)  [Keating,  J. — If  that  bo 
law  it  muen  aids  your  argument.]  Stevens  and 
Benecko  are  referred  to  in  support  of  the  proposi- 
tion. [Brett,  J. — But  sec  Ralli  v.  Janson  (6  E. 
& B.  p.  441).]  “ Where  different  articles  are 
damaged,  tho  loss  ought  to  be  adjusted  on  oach 
separately ; since  otherwise  the  adjustment  will 
be  erroneous,  unless  the  rate  of  increase  or  dimi- 
nution of  the  market  value  at  the  place  of  adjust- 
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mcnt  is  the  same  on  all,  or,  which  would  almost 
never  happen,  unless  the  different  rates  of  increase 
and  diminution  of  the  value  of  different  articles 
exactly  countervail  each  other  in  the  computation,” 
[Brett,  J. — In  the  United  States  the  law,  after 
much  discussion,  is  the  same  as  that  laid  down  by  the 
Exchequer  Chamber : (see  2 Arnonld,  p.906,  citing 
Wadsworth  v.  Fad  fit:  Insurance  Company,  4 Wen- 
dell, N.  Y.  R.  33.)  The  whole  question  depends 
on  whether  the  insurance  is  on  all  articles  as  one, 
or  on  each  separate  package : and  the  conclusion 
seems  to  bo  tiint  botn  in  England  and  America 
that  is  the  teat.]  That  applies  to  the  case  of 
memorandum  articles  only.  This  system  of  in- 
suring in  series  is  for  the  purpose  of  aiding  the 
assured.  [Bkf.tt,  J. — Suppose  the  policy  bnd  been 
“on  tea  valued  at  so  muen,”  and  it  was  packed  in 
packages— or  grain  ?]  Grain  can  be  shipped 
cither  in  bulk  or  in  sacks,  and  if  the  shipper 
chooses  to  send  it  in  bulk,  and  it  is  therefore 
not  divisible,  he  has  himself  only  to  blame. 
[Brett,  J. — Do  you  lay  so  much  stress  on  the 
mere  mention  of  the  1700  packages?]  The  bargain 
here  between  the  assured  and  underwriters,  is 
that  the  subject  matter  shall  be  in  packages.  Even 
a package  would  be  divisible.  If  any  part  could 
have  been  carried  to  the  port  of  destination,  there 
would  have  been  no  total  loss  {Rosetta  v.  Gurney, 
11  C.  B.  176.).  Then  if  the  subject  matter  be  di- 
visible, the  proper  mode  of  ascertaining  the 
damage  iB  not  by  selling  the  thing  insured,  but 
the  damaged  part.  [Brett,  J.— How  ought  the 
damage  to  have  been  ascertained?]  As  if  they 
had  separated  what  was  damaged  from  what  was 
not,  had  sold  the  damaged  part,  had  ascertained 
the  actual  loss  on  that  part,  and,  having  done  so, 
they  would  have  ascertained  the  loss  for  which  the 
underwriters  are  liable,  and  then  the  per  ccntage 
on  the  insured  value  of  the  whole.  The  real  ques- 
tion is  whether  there  is  any  principle  which  makes 
the  subject  matter  of  insurance  indivisible  for  the 
purpose  of  estimating  the  damage.  Secondly, 
the  first  branch  of  the  warranty  clause  has  no 
application,  and  the  second  clause  has  no  direct 
application,  and  therefore  the  whole  has  no 
direct  application.  But  it  has  a most  im- 
portant indirect  application  ns  tending  to  show 
whether  the  thing  insured  is,  in  a mercantile 
consideration,  divisible  or  not.  The  clause  says, 
that  although  damage  by  dampness  may  occur, 
if  that  dampness  is  not  caused  by  sea  water  the 
underwriters  are  not  liable — a fortiori  not  liable 
for  such  remote  injury  as  damngo  to  the  repu- 
tation of  the  sound  tea.  [Brett,  J. — You  say 
the  words  in  the  warranty  alter  the  effect  of  other 
parts  of  the  policy.]  Yes.  [Brett,  J. — Then  you 
say  that  if  this  was  a loss  by  perils  of  the  sea 
within  an  ordinary  policy,  it  is  not  a loss  under 
this  policy,  because  of  the  warranty  in  the  policy, 
although  the  damage  may  not  be  within  the  war- 
ranty-.] We  do  not  contend  that  it  has  direct  ap- 
plication. [Brett,  J.— A bale  of  cotton  or  chest 
of  tea  are  not  ejusdem  generis  with  hardware, 
cutlery,  Ac.]  In  the  case  of  a cargo  of  wood,  if 
any  part  could  be  carried  to  the  port  of  desti- 
nation at  a cost  less  than  its  value,  then  there 
would  not  bo  a total  loss.  But  one  could  not  cut 
a particular  log,  and  Bay  “ here  tako  the  sound 
part.” 

Sir  John  Karslake,  Q.C.  and  Wat  kin  Williams, 
supported  the  rule. — First,  it  is  bAadly  said  by 
defendant*  that  this  is  practically  an  insurance  on 


different  packages  of  tea,  because  of  the  words  of 
the  policy.  But  whether  for  the  purposo  of  esti- 
mating loss  one  package  can  be  severed  from 
another  is  a very  different  question  from  the  ques- 
tion whether  each  is  a separate  subject  matter  of 
insurance.  Suppose  the  insurance  had  been  on 
70,0001b.  of  tea  contained  in  packoges.  As  to 
whether  this  is  a single  subject  matter  of  insurance, 
in  Ralli  v.  Janson  (6  E.  A B.  423)  it  was  held  by 
the  Exchequer  Chamber  that  where  memorandum 
goods  of  the  same  species  shipped  in  packages  are 
insured,  and  it  is  not  expressed  by  distinct  valua- 
tion or  otherwise  in  the  policy  that  the  packages 
are  separately  insured,  the  ordinary  memorandum 
exempts  t he  underwriters  from  liability  for  a total 
loss  or  destruction  of  part  only  (not  being  general 
average),  if  there  be  no  stranding,  though  one  or 
more  entire  package  or  packages  l>o  entirely 
destroyed,  or  otherwise  totally  lost,  by  the  specified 
perils.  Anv  buyer  acquainted  with  the  tea  trade 
would  say  in  the  present  case,  “I  take  1711,  the 
whole  of  this  number  of  packages ; I find  a certain 
number  damaged,  and  you  havo  practically 
damnged  the  value  of  the  whole  shipment  by  a 
half.”  The  defendants  say  it  is  mere  prejudice  to 
the  rest.  But  a valuer  would  treat  it  as  real 
depreciation  amounting  to  the  value  of  one-third, 
by  a part  meeting  with  perils  of  tho  sea  (Benecko 
and  Stevens  on  Average,  by  Phillips,  338,  par.  2). 
It  is  by  reason  of  the  damage  to  the  subject  matter 
of  insurance  that  the  whole  parcel  insured  has 
bocome  of  less  value.  The  defendants  contend 
that  the  subject-matter  is  divisible.  No  diubt  it 
is  bo  physically,  but  not  commercially.  This  was 
an  insurance  on  a parcel  of  tea  contained  in  1700 
packages.  Suppose  an  insurance  on  400  clocks 
shipped  in  pieces — all  the  wheels  in  one  package, 
all  tne  faces  in  another,  and  soon.  Could  it  do 
contended,  if  the  package  containing  all  the 
escapements  was  destroyed  by  perils  of  the  seas, 
that  inasmuch  as  tho  faces,  Ac.,  havo  a particular 
commercial  value,  the  whole  shipment  of  clocks 
was  not  damaged  by  perils  insured  against  ? The 
history  of  the  clause  in  question  favours  the 
plaintiff ; in  Montoya's  case  (shji.)  the  hides  and 
tobacco  were  included  in  one  j«arcel,  which  is 
conclusive.  [Brett,  J. — And  were  of  different 
species;  the  accident  happened  to  one,  causing 
indirect  damage  to  the  other.  The  decision  is  in 
your  favour.]  Yes;  the  insertion  of  tho  word 
“damaged”  is  relied  on  contra,  but  of  course  that 
was  rendered  nocessary  by  tho  last-mentioned 
ense.  The  question  is  not  settled  in  Americn  as 
Mr,  Benjamin  contended.  (See  per  Jervis,  C.J., 
in  RaUi  v.,  Janson  {sup.),  as  to  the  law  of  that 
country.  Secondly,  it  is  a strong  proposition  to 
say  that  where  the  things  insured  are  not  dry 
goods,  a part  of  the  policy'  which  refers  to  dry 
goods  may  be  regarded.  The  “ mouldy”  clause 
applies  only  where  dry  goods  are  actually  harmed 
in  part,  and  separation  is  possible.  But  here  it 
is  not  practicable  to  sever  one  portion  from 
another  without  injury  to  the  soiling  value.  The 
tea  fell  in  value  from  the  time  of  arrival  until 
sale.  The  underwriters  are  not,  however,  liable 
for  the  fall  of  the  market,  but  to  arrive  at  bho 
sum  payable  the  difference  must  bo  ascertained 
between  the  sound  value  on  arrival,  and  the 
damaged  value  on  sale,  for  delay  in  sale  was 
directly  consequent  on  tho  damage. 

Cur.  adv.  vuU. 

July  7. — The  judgment  of  the  court  (Bovill,  C.J., 
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Keating  and  Brett,  JJ.)  was  delivered  by  Bovill, 
C.J.,  who,  after  stating  the  facts  and  points  as 
above,  proceeded  thus : — The  case  was  argued  very 
elaborately,  and  with  considerable  ability,  but  the 
plaintiff  failed  to  produce  any  authority  to  show 
that  goods  which  arrived  perfectly  sound  and  un- 
injured conld  be  deemed  to  be  damaged  or  in- 
jured by  sea  perils.  The  strongest  case  in  his 
favour  was  Montoya  v.  The  Roual  Exchange  In- 
surance Company  (6  Ex.  451),  where  hides  and 
tobacco  having  been  insured,  and  shipped  in  the 
Bame  vessel,  which  sustained  damage,  the  sea 
water  had  affected  the  hides  and  caused  them  to 
ferment  and  decompose,  and  the  stench  which 
was  thus  created  had  affected  the  flavour,  and 
consequently  the  value,  of  the  tobacco.  In  that 
case  the  tobacco  itself  was  actually  injured,  and 
the  only  question  was  whether  the  injury  arose 
proximately  from  the  sea  water,  and  it  was  hold 
that  it  did,  and  that  the  underwriters  were  there- 
fore liable  for  the  actual  damage  to  the  tobacco ; 
but  the  present  case  seems  to  us  to  bo  distinguish- 
able on  the  ground  that  here  there  was  no  damage 
whatever  to  the  1262  packages  of  tea,  which 
arrived  perfectly  sound  and  untouched,  and  alto- 
gether unaffected  by  the  sea  water.  The  insur- 
ance is  against  damage  to  the  goods,  and  not 
against  loss  to  the  assured  otherwise  than  by 
reason  of  damage  to  the  goods  themselves.  The 
plaintiffs,  however,  contended  that  the  whole  1711 
packages  must  be  treated  as  one  indivisible  and 
entire  subject  matter,  so  that  damage  by  the 
perils  insured  against  to  any  part  of  them 
would  be  an  injury  to  the  whole,  if  it  affected  the 
value  of  the  whole.  It  seems  to  us  that  this  con- 
tention is  not  made  out. 

A shipment  of  the  kind  is  not  like  an  entire 
article,  such  as  a machine,  where  one  part  being 
injured  or  destroyed  by  sea  perils  the  machine 
itself  becomes  changed  in  character  and  value, 
and  comparatively  useless.  The  underwriters 
insure  against  damage  to  the  goods  by  the 
perils  insured  against,  but  they  do  not,  in  our 
opinion,  insure  against  damage  by  prejudice  or 
suspicion,  though  such  damage  or  suspicion  be 
reasonable,  and  be  general  in  fact  in  business,  when 
there  is  no  damage  in  fact  to  the  goods  them- 
selves ; and  if  this  policy  were  to  be  so  construed 
it  would  make  them  insurers  not  only  against 
direct  damage  to  the  goods  insured,  but  against 
damage  to  other  goods  in  the  same  ship,  affecting 
the  credit  and  thereby  the  value,  of  the  goods 
insured,  and  would  create  indirect  and  collateral 
and  consequential  liabilities  from  suspicion  and 
prejudice,  which  it  would  be  almost  impossible  for 
the  underwriters  to  estimate  in  fixing  a premium 
proportionate  to  the  risk. 

In  Duff  r.  Mackenzie  (3  C.  B.,  N.  S.,  16),  it 
was  held  that,  under  a policy  “on  master’s 
effects,  valued  at  100Z.,  free  from  all  average,” 
the  insurance  mnst  bo  treated  as  divisible,  and 
that  the  master  might  recover  for  a total  loss 
of  part  of  his  effects,  although  the  whole  were 
included  under  the  general  torm  “ effc  ots,”  So  in 
Wilkinson  v.  Hyde  (3  C.  B.,  N.  S.,  30),  where  the 
insurance  was  for  240 1.,  on  goods,  so  valued 
“ against  total  loss  only,”  the  goods  were  considered 
as  divisible,  and  tho  assured  was  held  entitled  to 
recover  for  a total  loss  of  part  of  the  goods.  The 
owe  of  ItaUi  v.  Janson  (6  E.  A B.  446),  was  much 
relied  upon  by  tho  defendants ; but  tho  decision 
there  turned  entirely  upon  the  terms  and  effect  of 


the  warranty  in  the  memorandum  against  average, 
unless  general,  and  it  was  held  that  the  memoran- 
dum was  intonded  to  include  tho  whole  of  the  par- 
ticular species  of  goods,  viz.,  seed,  whether  shipped 
in  bulk  or  in  packages,  and  the  decision  in  that 
case  does  not  m our  opinion,  govern  the  present 
case. 

The  insurance  here  is  on  1711  packages,  valued 
at  one  sum,  and  if  each  package  had  been  sepa- 
rately enumerated,  it  would  scarcely  have  made 
them  more  distinct.  Even  if  they  bad  been  in* 
sured  simply  as  “tea"  or  as  “goods,”  if  they 
were  in  fact  contained  in  separate  packages,  we 
sh6uld  still  have  thought  that  for  the  purposes  of 
calculating  or  ascertaining  the  extent  of  the  sea 
damage  they  would  be  divisible,  and  that  the  plain- 
tiffs could  have  recovered  only  in  respect  of  the 
damage  done  to  those  packages  which  were  actu- 
ally damaged  by  sea  perils.  The  special  terms  of 
tho  present  policy,  however,  seem  to  us  to  be  still 
more  favourable  for  the  underwriters  than  the 
terms  of  au  ordinary  policy.  It  expressly  excludes 
direct  actual  damage  or  injury  from  dampness  or 
change  of  flavour,  Ac.,  unless  caused  by  actual 
contact  of  sea  water  with  tho  article  damaged, 
occasioned  by  sea  perils,  and  it  could  scarcely, 
tboreforo,  havo  beon  intended  that  the  under- 
writers should  be  liable  for  what  was  not  actual 
damage  but  mere  suspicion,  and  so  indirectly  an 
injury,  not  to  tho  goods  but,  to  the  pecuniary  inte- 
rests of  the  assured.  After  providing  that  in  case 
of  partial  loss  by  sea  damage  to  dry  goods  (which 
does  not  include  tea),  cutlery,  or  other  hardware, 
the  loss  shall  bo  ascertained  by  a separation  and 
sale  of  the  portion  only  of  the  contents  of  the 
packages  so  damaged,  and  not  otherwise,  the 
policy  goes  on  to  provide  that  tho  same  practice 
shall  obtain  as  to  all  other  merchandise  so  far  as 
practicable.  These  last  terms  would,  in  our  opinion, 
include  tho  tea  in  question,  and  tend  strongly  to 
show  that  the  intention  was  that  the  subject  matter 
of  the  insurance  was  not  to  bo  treated  as  entire  and 
indivisible.  It  might  well  be  contended  that  the 
language  of  tho  policy  would  seem  to  indicate  that 
not  only  each  package  was  to  bo  treated  separately, 
but  that  eveu  the  contents  of  each  packago  might 
be  separated,  so  os  to  confine  tho  loss  to  the  exact 
portions  of  tea  that  were  actually  damaged  by  sea 
perils.  The  defendants,  however,  have  not  relied 
upon  this  lust  construction  of  the  warranty,  but  have 
paid  into  court  the  full  loss  upon  the  4-49  packages 
without  attempting  to  soparato  the  contents  of  each 
of  these  packages. 

The  special  average  warranties  at  different  rates 
on  different  kinds  of  goods,  the  differences  of 
classification  and  average  in  this  policy,  seem 
also  to  show  that  it  was  never  iutended  that 
the  1711  packages  should  be  treated  as  one  entire 
and  indivisible  subject  matter  of  insurance,  and, 
if  not,  then  there  is  no  practicable  division  of 
tho  packages,  except  by  treating  each  package 
as  a separate  article.  The  whole  shipment  con- 
sisted of  several  different  kinds  or  chops  of  tea, 
and  could  it  have  been  successfully  contended 
that  if  only  half  the  chests  in  any  particular 
chop  had  been  damaged  or  lost,  and  the  con- 
socutive  numbers  of  the  chests  in  that  chop  thereby 
interfered  with,  that  each  chop  could  bo  considered 
os  a separate  subject  matter  of  insurance,  and  that 
the  plaintiff^  could  have  recovered  for  the  injury 
to  the  reputation,  and  consequent  loss  in  price,  of 
the  rest  of  the  chests  in  that  chop  P Or  suppose 
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the  policy  had  been  on  1711  packages  of  tea  at  one 
valuation  “ by  ship  or  ships,”  ana  part  had  come 
in  one  vessel  ana  part  in  another,  oonld  it  have 
been  said  that  sea  damage  to  the  packages  in  one 
ship,  whereby  the  continuity  of  the  numbers  was 
destroyed,  was  an  injury  to  the  packages  in 
another  ship  which  sustained  no  damage,  and  yet 
there  would  be  an  injury  by  suspicion,  to  the 
reputation  of  the  teas,  by  the  numbers  not  being 
consecutive,  and  caused  remotely  by  sea  perils  P 

If  such  a claim  as  this  could  be  supported,  it  might 
next  bo  contended  that  the  underwriters  would  be 
responsible  il  the  reputation  and  value  of  sound 
teas  were  affected  by  serious  damage  to  the  ship,  or 
to  other  persons’  goods  in  the  same  ship  which 
were  damaged  by  sea-water,  or  for  the  loss  of 
markets  by  delay  through  the  perils  of  navigation. 
It  appears  to  us  that  the  underwriters  insure 
against  actual  damage,  and  do  not  in  any  sense 
guarantee  that  the  goods  shall  arrive  free  from 
suspicion  of  damage.  In  like  manner  a shipowner 
was  held  to  guarantee  only  the  fitness  of  his  vessel 
for  a cargo  of  tea,  but  not  that  the  ship  should  be 
free  from  a suspicion  of  unfitness  or  such  a cargo : 
(see  Towt M v.  Henderson,  4 Ex.  806.) 

Each  package  of  this  shipment  was  separate 
from  the  othors  as  if  it  had  contained  a differ- 
ent article.  Each  might  and  would  bo  sub- 
jected to  different  risks,  according  to  its  posi- 
tion and  stowage  in  the  vessel,  and  where  the 
packages  are  severable  they  ought  to  bo  severed. 
As  far  as  we  are  aware,  the  practice  in  such  cases 
has  been  to  separate  the  sound  packnges  of  goods 
from  those  which  are  damaged,  and  to  allow  the 
claim  for  damage  upon  those  only  which  are 
actually  damaged  by  the  sea  perils.  That  practice 
is  supported  by  the  passages  that  were  cited 
from  Mr.  Arnould’s  valuable  work,  3rd  edit.  836, 
and  the  authorities  to  which  he  refers,  and  Mr. 
StevenB,  in  his  book  upon  Average  at  pp.  157  and 
158,  clearly  considered  that  a consequential  loss 
upon  goods  which  arrived  sound  by  reason  of  the 
breaking  of  an  assortment,  was  not  a loss  for  which 
underwriters  were  responsible,  there  being  no 
actual  damage  dono  to  the  goods  themselves.  In 
our  opinion,  that  is  the  correct  view  of  tho  law. 

A further  point  was  raisod  by  Mr.  Williams  at  the 
close  of  the  case  as  to  the  fall  in  the  market  price 
after  the  arrival  of  the  vessel,  and  the  valuation  of 
the  damaged  teas,  and  before  tho  actual  sale  of 
them,  but  underwriters  have  nothing  to  do  with 
the  mode  or  time  of  sale,  and  are  not  responsible 
for  a fall  in  the  market  price ; their  liability 
depends  on  the  value  of  the  goods  upon  arrival, 
and  the  defendants  have  paid  into  court  the  lull 
amount  for  which  they  are  liable  upon  that  footing. 

Upon  tlie  true  construction  of  the  policy,  we 
think  the  plaintiffs  are  entitled  to  recover  only  in 
respect  of  tho  449  packages  which  were  actually 
damaged,  and  as  the  amount  of  that  damage  has 
been  paid  into  court,  our  judgment  is  in  favour  of 
the  defendants.  Judgment  for  defendants. 

Attorneys  for  the  plaintiffs,  Thomas  and  HoUams. 

Attorneys  for  tho  defendants,  Field  and  Roscoe. 
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JUDICIAL  COMMITTEE  OF  THE 
PRIVY  COUNCIL. 

Reported  by  J.  P.  A«nw all,  Eaq.,  Burn* ter- at -Law. 

ON  APPEAL  PROM  THE  HIGH  COURT  OP  ADMIRALTY. 

April  30  and  May  20,  1873. 

(Present : The  Right  Hons.  Sir  J.  W.  Coltile, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  and 
Sir  R.  P.  Collier.) 

The  C.  M.  Palmer  ; The  Larnax. 

Collie  ion — Principal  question  not  decided — Court  of 
appeal — Practice — Riding  light. 

Where  the  High  Court  of  Admiralty  has  given  no 
opinion  on  a question,  which  in  the  opinion  of 
the  court  of  appeal  is  a vital  one  in  the  cause, 
the  court  of  appeal  will  decide  that  question  on 
the  evidence  before  them. 

It  being  the  duty  of  a vessel  at  anchor  to  carry  a 
riding  light  always  visible,  no  such  excuse  as  that 
of  taking  the  lamp  down  to  be  trimmed  can  be 
admitted,  if  the  absence  of  the  light  brings  about 
a collision. 

This  was  an  appeal  from  an  interlocutory  decree  of 
the  High  Court  of  Admiralty  in  cross  causes  of 
damage  instituted  on  behalf  of  tho  owners  of  the 
barque  Lamax  against  the  screw  Bteamer  C.  M. 
Palmer  and  her  owners  intervening,  and  on  behalf 
of  the  owners  of  the  C.  M.  Palmer  against  the 
Lamax  and  her  owners  intervening. 

The  Lamax  was  lying  at  anchor  about  9.30  p.m. 
on  19th  Feb.  1873  in  the  river  Thames,  about 
two  miles  below  Gravesend,  and,  according  to  the 
statement  made  on  her  behalf,  carried  a good  riding 
light  for  Bomo  time  before,  and  at  the  time  of  the 
collision. 

The  C.  M.  Palmer  war  coming  down  tho  river  with 
her  lights  duly  burning,  hut,  the  night  being 
dark  and  hazy,  her  master  determined  to  come  to 
an  anchor,  and  was  rounding  to  for  that  purpose, 
and  whilst  doing  so  came  into  collision  with  the 
Lamax.  According  to  the  evidence  produced  on 
behalf  of  the  C.  M.  Palmer,  the  Lamax  had  no 
light  exhibited,  whilst  the  C.  M.  Palmer  was  ap- 
proaching her,  but  immediately  before  tho  collision 
a light  was  seen  going  up  the  rigging  of  the 
Lamax.  The  enginos  of  the  C.  M.  Palmer  were 
stopped  and  reversed,  and  the  Lamax  was  made 
ont,  but  it  was  then  too  late  to  prevent  the 
collision. 

The  learned  judge  of  the  Admiralty  Court, 
acting  on  the  advice  of  the  Trinity  blasters,  by 
whom  he  was  assisted,  pronounced  the  C.  M. 
Palmer  alone  to  blame,  on  the  ground  that  the 
master  of  the  C.  M.  Palmer  might  and  ought  to 
have  dropped  her  anchor  as  soon  as  he  descried 
tho  Jjamax,  and  gave  no  decision  on  the  question 
of  lights.  No  evidence  had  been  given,  nor  cross- 
examination  taken  place ; no  argument  addressed 
to  the  court  on  the  question  of  the  duty  of  the 
master  to  drop  his  anchor  under  the  circumstances ; 
but  the  main  question  to  which  evidence  and  argu- 
ments had  been  addressed  was  whether  tho  Lamax 
carried  her  riding  light. 

From  this  decree  the  owners  of  the  C.  M. 
Palmer  appealed,  on  the  ground  that  the  main 
question  had  not  been  decided,  viz.,  whether  the 
Lamax  carried  her  riding  light  when  the  C.  M. 
Palmer  was  rounding  to  in  older  to  anchor ; that 
the  evidence  proved  that  the  light  was  not  up; 
that  the  omission  to  let  go  the  anchor  of  the  C. 
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M.  Palmer  was  not  raised  in  any  way  in  the  court 
below,  nor  suggested  until  tho  delivery  of  the 
judgment  in  that  court ; that  the  letting  go  of  an 
anchor  was  in  the  circumstances  impossible,  and 
that  the  omission  to  do  so  did  not  amount  to  legal 
negligence. 

The  facts  are  sufficiently  set  out  in  the  judgment 
of  the  Judicial  Committee. 

Butt,  Q.C.  and  Clarkson,  for  the  appellants, 
submitted  that  the  appellants  were  entitled  to  a 
decision  on  the  main  question  at  issue,  and  that 
the  evidence  clearly  showed  that  there  was  no 
riding  light  on  the  Lamax  till  immediately  before 
the  collision,  when  it  was  too  late  to  take  any 
effectual  steps  to  avoid  it ; that  the  absence  of  the 
light  was  the  cause  of  the  collision,  and  the  ap- 
pellants having  shown  that  none  vras  visible,  the 
onus  of  proof  that  there  was  a light  was  thrown  upon 
the  respondents;  that  anchoring  was  an  impos- 
sibility under  the  circumstances,  and  that  to  give 
a decision  on  that  ground  was  an  error  on  the  part 
of  the  Court  of  Admiralty,  aB  the  point  had  never 
been  so  raised  as  to  give  an  opportunity  of  dis- 
cussing the  evidence  with  respect  to  it. 

MiLoard,  Q.C.  and  R.  A.  Pritchard,  for  tho  re- 
spondents.— A steamship  is  bound  to  take  all 
means  to  avoid  a vessel  at  anchor,  and  if  the  court 
finds  on  the  facts  that  such  steps  have  not  been 
taken,  it  is  justified  in  coming  to  a conclusion 
adverse  to  the  wrongdoer  without  considering 
other  pointB.  The  C.  M.  Palmer  conld  and  ought 
to  have  cast  anchor. 

The  Girolamo,  3 Hurg.  Adm.  Hep.  173; 

Ths  Batavier,  2 W.  Kcb.  407  j 

The  Bothnia,  Lnsh.  52. 

The  evidence  as  it  stands,  however,  clearly  shows 
that  tho  Lama*  carried  her  riding  light.  Even 
supposing  the  light  to  havo  been  taken  down 
previous  to  the  collision  for  the  purpose  of  being 
cleaned,  that  is  a necoBsary  operation,  and  if  a 
collision  occurs  in  consequence,  it  is  to  be  treated 
as  an  inevitable  accident. 

Clarkson,  in  reply.  Cur.  adv.  vuli. 

May  20.— Judgment  was  delivered  by  Sir  Mon- 
tague Smith. — This  was  a case  of  a very  dis- 
astrous collision  between  a steamer  and  a sail- 
ing vessel,  whereby  three  lives  were  lost.  Cross 
suite  were  instituted  in  the  Admiralty  Court.  The 
barque  Lomax,  of  380  tons,  was  at  anchor  in  tho 
lower  part  of  Gravesend  Beach  on  tho  night  of  the 
19th  Feb.  in  this  year.  The  Bcrew  steamer  0.  if. 
Palmer,  of  628  tons,  left  London  that  evening  for 
Newcastle-upon-Tyne  with  a cargo  of  merchandise 
and  a number  of  passengers.  On  reaching  Graves- 
end her  pilot  left  nor ; the  night  being  so  unusually 
dark  that  her  captain  thought  it  unsafe  to  proceed 
on  her  voyage,  he  determined  to  come  to  anchor  in 
Gravesend  Beach ; and,  after  passing  several 
vessels  at  no  more  speed  than  was  necessary  to 
keep  steerage  way,  was  in  the  act  of  turning 
towards  the  southern  shore,  with  a view  to 
anchoring  in  what  he  deemed  a vacant  place,  when 
he  struck  the  Lamax  on  the  starboard  side  with 
the  stem  of  his  vessel,  whereupon  she  sank  in  a 
few  minutes. 

The  principal  controversy  in  the  caso  was 
whether  or  not  the  Lamax  carried  a riding 
light  which  could  not  have  been  soon  by  an  ap- 
proaching vessel  in  sufficient  time  before  the 
collision  to  enable  such  vessel  to  get  out  of  her 
way ; the  contention  on  the  part  of  the  Lamax 
being  that  she  had  a bright  light  from  the 


time  of  its  becoming  dusk,  with  tho  exception  of 
two  or  three  minutes,  when  it  had  been  taken 
down  for  tho  purpose  of  being  trimmod,  and  that 
this  was  half-an-hour  before  the  collision  : that  on 
the  part  of  the  Palmer  being  that  the  Lamax  had 
no  visible  light  until  one  was  affixed  to  her  rigging 
almost  immediately  before  the  collision,  when  tho 
oollision  had  become  inevitable.  The  result  of  the 
evidence  on  the  part  of  the  Palmer  is,  in  their 
Lordship’s  view,  this : — That  the  Lamax  herself 
was  seen  for  tho  first  time  at  a very  short  distance, 
and  that  when  so  Been  no  light  was  visible  in  her, 
and  that  almost  immediately  after  a light  was  seen 
going  up  into  her  rigging.  That  the  captain  of 
the  steamer  upon  a vessel  a-heod  being  reported 
gave  the  order  to  “ stop,”  and  almost  immediately 
afterwards  the  order  “ to  reverse  ;**  that,  althougn 
the  orders  wore  obeyed,  and  tho  engines  made 
many  reverse  motions,  the  way  of  tne  steamer 
could  not  be  altogether  stopped  in  time,  and  the 
Lamax  was  cut  down  by  her  sharp  stem. 

The  learned  judge  has  given  no  opinion  on  the 
question  of  light  or  no  light  on  board  tho  Lamax,  but 
lias  decided  (as  their  Lordships  understand)  that, 
assuming  the  evidence  on  this  subject  on  the  part 
of  tho  steamer  to  bo  true,  nevertheless  that  she 
was  solely  to  blame,  because  her  captain,  in 
addition  to  the  precautions  of  stopping  and  re- 
versing, did  not  take  the  further  procaution  of 
immediately  dropping  his  anchor  on  a vessel  ahead 
being  reported.  Their  Lordships  have  to  observe 
that  this  point  was  not  raised  during  the  course  of 
the  caso,  no  suggestion  being  made  on  the  part  of 
the  Lamax,  either  by  evidence  or  cross-examin- 
ation, or  by  the  speeches  of  counsel,  that  Buch  a 
proceeding  would  have  been  proper  on  the  part  of 
the  steamer.  Tho  suggestion  appears  to  have  been 
made  for  the  first  time  by  the  Elder  Brethren  of 
the  Trinity  House,  when  both  cases  had  been  con- 
cluded, when  the  steamer  had  no  opportunity  of 
adducing  evidenoe  of  facts,  or  tho  evidence  of 
experts,  or  of  offering  any  explanation,  or  of  being 
heard  by  counsel  on  the  subject.  To  dispose  of  a 
case  on  such  a ground  appears  to  their  Lordships 
unsatisfactory,  and  not  unattended  with  hardship. 

Their  Lordships  are  advised  by  their  nautical 
assessors  that  for  the  steamer  to  have  dropped 
her  anchor  under  the  circumstance,  though  it  might 
possibly  have  averted  tho  collision,  was  a pro- 
ceeding of  a very  doubtful  and  speculative  char- 
acter, not  unattended  with  risk.  Their  Lordships 
are  of  opinion  that  on  the  assumption  that  the 
Lamax  had  no  light  when  first  seen,  and  that  the 
captain  of  the  steamer  lost  no  time  on  her  being 
seen  in  giving  orders  to  stop  and  reverse,  he  is  not 
proved  to  have  been  negligent,  because  it  did  not 
at  the  instant  occur  to  him  to  let  go  his  anchor. 
Their  Lordships  have  further  to  observe  that,  even 
assuming  the  negligence  imputed  by  the  judgment 
to  the  captain  of  the  steamer,  the  barque  would  in 
their  judgment  have  been  guilty  of  contributory 
negligence  in  not  showing  a light.  It  is  true  that 
the  duty  of  vessels  in  motion  to  keep  out  of  the 
way  of  vessels  at  anchor  has  been  strongly  insisted 
on  in  many  cases,  but  these  cases  assume  that  the 
vessel  at  anchor  could  be  seen ; if  the  Lamax 
could  not  be  seen  until  closely  approached,  through 
her  own  fault  in  not  exhibiting  a light  in  a night 
unusually  dark,  it  is  difficult  to  acquit  her  of 
negligence,  if  she  is  run  down  by  a ves»el  unaware 
of  her  position. 

For  these  reasons  their  Lordships  are  of 
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opinion  that,  assuming  tho  truth  of  the  case 
on  the  part  of  the  Palmer  on  the  subject  of 
the  light,  tho  judgment  of  tho  court  below  is 
incorrect.  If,  on  the  other  band,  the  case  of  the 
Lamax  be  true,  it  would  undoubtedly  be  correct : 
tho  determination  of  this  question  is  therefoie 
necessary.  Their  Lordships  are  aware  of  the  dis- 
advantages under  which  thev  labour  in  deter- 
mining matters  of  fact  without  an  opportunity  of 
seeing  and  bearing  the  witnesses,  and  they  regret 
that  they  have  not  the  assistance  of  the  finding  of 
the  learned  judge  of  the  Admiralty  Court  on  this 
question,  which,  in  their  Lordships’  view,  is  a vital 
one  in  the  cause  ; but  they  feel  called  upon  to 
decide  it  according  to  the  best  of  their  ability  in 
the  somewhat  unusual  character  of  a court  of  first 
instance. 

Their  LordshipB,  not  without  some  hesita- 
tion, have  come  to  tho  conclusion  that  the 
case  of  tho  Palmer  is  the  true  one.  She  acted 
with  proper  caution  in  determining  to  anchor  in  so 
dark  a night  instead  of  to  proceed.  She  was  on 
the  look-out,  and  (in  their  Lordships'  judgment) 
keeping  a proper  look-out,  for  a safe  anchoring- 
ground  ; and  it  appears  almost  incredible  that  she 
should  have  selected  for  her  anchoring- place 
almost  the  spot  where  the  Lamax  was  lying,  if  the 
light  of  the  Lamax  had  been  visible.  Her  evi- 
dence that  the  Lamax  carried  no  light  is  not 
meroly  of  a negative  character.  It  is  positive  that 
just  before  the  collision  the  light  of  the  Lamax 
was  carried  or  hoisted  up.  Tho  evidence  of  the 
captain  is  that  in  rounding  towards  the  Kentish 
shore  in  order  to  anchor,  a vessel  was  reported  by 
the  second  mate  from  the  top-gallant  forecastle  in 
these  words,  “ Vessel  nearly  ahead  with  no  light  j” 
that  he  (the  captain)  saw  her  at  the  same  time ; 
that  he  asked  the  mate,  “ Can  you  make  out  how 
she  is  going  P ” whereupon  the  mate  reported, 
“There  is  a riding  light  just  beintr  hoisted  up.” 
The  captain  says  that  at  the  same  time  he  saw  a 
“ gleam  of  light”  in  what  he  took  to  be  the  barque’s 
foredeck,  which  dipped  once  above  the  rail,  and 
appeared  to  him  to  be  hoisted  or  carried  up  above 
tue  rail,  and  a voice  sang  out,  “Steamer  ahoy, 
where  are  you  coming  to  ? ; that,  on  first  seeing 
tho  ship,  he  ordered  the  engines  to  stop,  and 
almost  immediately  after  to  be  reversed,  in  which 
statement  he  is  confirmed  by  the  engineer.  The 
same  account  substantially  of  what  nappenod,  and 
of  the  words  spoken,  is  given  by  tho  first  and 
second  mates,  and  by  two  able  seamen.  Unless 
the  inquiries  of  the  captain  and  tho  replies  to  them 
arc  a sheer  invention,  it  is  proved  that  a light  was 
being  carried  or  hoisted  up  into  the  rigging  of  the 
Lamax  almost  immediately  before  the  collision. 
But  it  is  almost  impossible  to  suppose  the  conver- 
sation reported  a sheer  invention,  masmuch  as  evi- 
dence was  given  by  a passenger  on  board  the 
steamer — a witness  apparently  unimpeachable — 
that  he  heard  this  very  conversation,  though  he 
was  not  in  a position  to  see  the  light.  On  board 
the  Lamax  two  persons  only  were  on  deck;  an 
able  seaman  and  a boy  of  fourteen.  They  depose 
that,  although  the  light  had  been  taken  down  to 
be  trimmed  about  half  au  hour  before  the  collision, 
from  that  time  until  the  collision  it  was  attached 
to  the  fore-rigging,  burning  brightly ; and  they 
are  confirmed  as  to  the  time  when  it  was  taken  down 
by  a man  named  M'Gregor,  who  was,  however, 
below  at  the  time  of  the  collision.  The  evidonce 
of  the  boy  is,  indeed,  a good  deal  impeached,  he 


having  admitted  on  cross-examination  that  the 
light  had  been  t.akon  down  “just  before  the 
collision,”  although  he  afterwards  explained  “just” 
to  mean  about  htdf  an  hour ; and  it  being  further 
proved  that  he  said  that  the  “ light  was  taken 
down  to  be  cleaned,  and  was  in  the  act  of  being 
put  up  when  the  steamer  came  on  to  them. 
Evidence  was  also  given  of  the  captain  having  said 
“ If  it  had  not  been  for  the  boy,  it  (tho  accident) 
never  would  have  occurred.”  The  evidence  of  the 
witnesses  on  board  the  ship  was  confirmed  by  that 
of  a pilot  on  board  tho  Europa,  a vessel  lying  at 
anchor  about  a quarter  of  a mile  higher  up  the 
river  than  the  Lamax,  and  which  had  been  passed 
by  tho  Palmar.  The  pilot  says  that  be  had 
watched  the  light  of  the  Lamax  from  10  minutes 
before  9 to  the  time  of  the  collision,  and  that  it 
was  burning  all  the  time.  This  is  undoubtedly 
cogent  evidenoe ; it  is  subject,  howevor,  to  the 
observation  that,  if  the  pilot  had  been  watching 
the  light  as  closely  os  he  represents,  he  must  have 
noticed  its  absence  for  at  least  two  or  throe 
minutes  when  it  was  admittedly  taken  down  to  be 
cleaned.  Evidence  is  also  given  of  a pilot  on 
board  another  vossel  called  the  Hjahnar,  anchored 
about  a cable's  length  from  the  Lamax,  of  his 
having  seen  the  Lamax's  light  a quarter  of  an 
hour  before  the  collision ; but,  inasmuch  as  he  then 
went  below,  and  did  not  return  on  deck  till  after 
the  collision,  his  evidenoe  is  of  little  value. 

On  the  whole,  their  Lordships  have  come  to  the 
conclusion  that  the  evidence  preponderates  on  the 
side  of  the  Palmer.  They  adopt  the  conclusion 
that  the  light  of  the  Lamax  was  taken  down  to  be 
trimmed,  that  it  probably  remained  down  for  a 
longer  time  than  is  admitted  by  the  seaman  aud 
boy  who  had  charge  of  it,  and  that  tho  time  of  its 
being  taken  down  has  been  shifted  by  them  from 
almost  immediately  before  the  collision  to  half  an 
hour  before  it. 

It  iB  unnecessary  to  say  that  it  was  the 
bouuden  duty  of  a ship  lying  at  anchor  where 
the  Lamax  was,  on  so  dark  a night,  to  keep  a 
light  always  visible,  aud  that  no  such  excuse  as 
that  of  taking  down  the  lamp  to  be  trimmed  can 
be  admitted.  They  are  of  opinion  that  the  Palmer, 
seeing  no  light,  had  reason  to  suppose  that  the 
ground  in  which  Bhe  was  about  to  anchor  was 
unoccupied,  and  that  the  collision  was  caused 
solely  oy  the  negligence  of  the  Lamax . 

Under  these  circumstances  they  will  humbly 
advise  Her  Majesty  that  the  decrees  appealed  from 
he  reversed,  and  the  Lamax  condemned  in  the 
whole  of  the  damages,  together  with  the  oosts, 
both  in  this  court  aud  in  the  court  below. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Odlaily,  San,  and 
War  f on. 

Solicitors  for  the  respondent,  Pritchard  and 
Sons. 


April  24  and  25  and  May  20,  1873. 
(Present:  The  Right  Hons.  Sir  J.  W.  Colvilb,  Sir 
Montague  E.  Smith,  and  Sir  R.  P.  Collier.) 
The  Aimo;  Tiie  Amelia. 

Collision — Crossing  ships  — Close  hauled  ship — 
Luffing — Deviation  from  course — Disabled  ship — 
Inevitable  acculent — Regulations  for  preventing 
collisions  at  sea,  Articles  12,  18,  and  19. 

Where  a ship  close  hauled  is  bound  to  keep  liar 
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course,  luffing  as  close  to  the  wind  as  she  can 
withend  losing  head  way,  is  not  a deviation  within 
Article  18  of  the  Regulations  for  Preventing  Col- 
lisions at  Sea,  such  as  will  render  her  liable  for  a 
collision  with  another  vessel,  whoso  duty  it  is  to 
keep  out  of  her  way. 

Where  it  is  the  duty  of  a ship  to  keep  out  of  the  way 
of  another,  but  she  is  unable  to  do  so  by  reason  of 
being  disabled  in  a former  collision,  and  the 
other  ship,  beino  unaware  of  her  disabled  condi- 
tion, continues  her  course,  under  Article  18,  a col- 
lision ensuing  is  the  result  of  inevitable  acci- 
dent (a). 

These  were  appeals  from  a decree  of  tho  judge  of 
the  High  Court  of  Admiralty  in  cross  causes  of 
damage,  instituted  on  behalf  of  the  owners  of  the 
American  barque  Amelia,  against  the  Russian 
ship  Aimo,  ana  on  behalf  of  the  owners  of  the 
iltmo  against  the  Amelia. 

The  collision  occurred  at  about  a quarter  before 
ten  on  the  night  of  the  7th  Oct.  1872,  in  the  Eng- 
lish Channel,  about  22  miles  S.E.  of  tho  Lizard, 
The  wind,  at  the  time  of  the  collision,  was  S.W. 
and  the  weather  hazy,  with  a little  rain. 

The  Aimo  was  sailing  close  hauled  by  the  wind, 
on  the  starboard  tack,  under  all  plain  sail,  heading 
about  S.S.E.,  and  making  about  five  knots  an  hour. 
She  had  a green  light  exhibited  on  her  Htarboard 
side,  and  a red  light  on  her  port  side,  and  both 
lights  were  burning  brightly,  and  a good  look-out 
was  being  kept. 

The  cose  on  behalf  of  tho  appellants  was,  that 
whilst  the  Aimo  was  proceeding  under  the  fore- 
going circumstance,  the  red  light  of  the  Amelia, 
which  vessel  was  on  the  port  tack,  was  seen  at  the 
distance  of  about  half  a mile,  bearing  about  a point 
on  the  port  bow,  that  the  Aimo  kept  her  course  on 
the  starboard  tack, expecting  the  Amelia  to  keep  out 
of  her  way,  but  that  the  Amelia,  instead  of  doing 
so,  came  into  collision  with  the  Aimo,  the  starboard 
side  of  the  Atnelia,  between  her  main  and  mizen 
rigging,  coming  into  contact  with  the  stem  of  the 
Aimo. 

The  appellants  attributed  the  collision  to  the 
neglect  of  those  on  board  the  Amelia  to  keep  the 
Amelia  out  of  the  way  of  the  Aimo. 

The  case  on  behalf  of  the  Amelia  was,  that  about 
an  hour  and  a quarter  before  tho  collision  with  the 
Aimo,  she  (the  Amelia)  had  come  into  collision 
with  a brig,  about  25  miles  S.E.  of  the  Lizard,  and 
in  consequence  of  this  collision  she  had  lost  her 
bowsprit,  jibboora,  and  stem,  and  some  of  her  head 
sails,  and  hod  received  othor  serious  injuries.  She 
was  now  heading  into  land  and  looking  out  for 
the  vessel  with  which  she  had  been  in  collision, 
and  was  proceeding  under  foresail,  lower  foretop- 
sail, ana  maintopsail,  maintopgallantsail,  and 
spanker,  close  hauled  on  the  port  tack,  and  making 


(a)  The  point  whether  a ship  disabled  by  her  own  de- 
fault in  a prior  collision  could  set  up  the  defence  of 
inevitable  accident  was  not  here  raised.  It  has  been 
raised  in  a subsequent  case,  but  not  decided.  It  would 
appear  to  be  a reasonable  view  that,  if  the  second  colli, 
sion  were  di-ectly  the  result  of  the  previous  collision, 
then  the  prior  negligence  would  prevent  the  ploa  of 
inevitable  accident ; but  if  the  second  collision  occurs  a 
sufficient  time  after  tho  first  to  have  enabled  the  vessel 
to  have  got  again  to  some  extent  under  command,  any 
oollision  then  ensuing  through  inability  to  manceuvre 
properly  would  only  be  indirectly  tho  result  of  the  pro- 
vious  negligence.  It  is  a question  of  some  importance, 
and  is  now  frequently  arising  in  cases  in  the  Admiralty 
Co  art. — Ed. 
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from  one  to  two  knots  an  hour  headway,  and  some 
considerable  leeway.  Her  lights  were  duly  exhi- 
bited and  burning  brightly,  and  a good  look-out 
waa  being  kept  on  board  her. 

In  these  circumstances,  those  on  board  the  Amelia 
saw  the  green  light  of  tho  Russian  ship  Aimo 
beai  ing  at  first  from  three  to  four  points  on  their 
starboard  bow,  and  about  three  quarters  of  a mile 
off.  The  Amelia  kept  her  course,  those  on  board 
her  watching  the  light.  The  light  drew  nearer, 
and  the  two  vessels  got  within  about  three  ships’ 
lengths  of  each  other,  and  were  about  to  pass, 
when  those  on  board  tho  Amelia  observed  that  the 
Aimo  had  ported  her  helm  and  was  coming  towards 
them.  Thev  therefore  loudly  rang  their  ship’s 
boll  and  hailed,  and  put  their  helm  bard  a star- 
board. Notwithstanding,  the  Aimo  came  with 
considerable  force  into  collision  with  the  Amelia, 
striking  her  with  the  stem  on  her  starboard 
darter,  between  the  main  and  mizen  rigging,  and 
oing  her  considerable  damage. 

At  the  hearing  in  the  Admiralty  Court,  the 
Aitno  waa  charged  with  improperly  changing  her 
course  by  porting  and  improperly  luffing.  The 
question  of  fact  mainly  in  dispute  was,  whether 
the  vessels  were  green  light  to  green  light,  or  red 
light  to  red  light,  the  Amelia  alleging  the  former, 
the  Aimo  the  latter.  The  judgment  of  the  Admi- 
ralty Court,  after  reviewing  tho  facts,  was  as 
follows : — 

“ Sir  R.  Phillimore. — The  court  upon  the  evi- 
dence has  arrived  at  a clear  conviction  that  the 
story  told  by  the  Amelia  is  the  true  story,  and 
that  tho  vessels  were  mutually  visible  in  the  first 
instance,  green  light  to  green  light.  Tho  court  is 
confirmed  in  that  opinion,  derived  from  perusal  of 
and  deliberation  upon  the  evidence,  by  the  strong 
and  decided  opinion  of  tho  Elder  Brethren  of  the 
Trinity  House.  Indeed,  the  oollision,  looking  to 
the  admitted  fncts  of  the  case,  could  have  happened 
in  no  other  way.  It  was  the  dutv,  no  doubt,  of 
the  port  tacked  vessel,  under  the  Regulations  for 
the  Prevention  of  Collisions  at  Sea,  to  keep  out  of 
the  way  of  the  starboard  tacked  vessel,  and  I have 
to  consider,  therefore,  having  arrived  at  the  con- 
clusion that  tho  vessels  were  mutually  visible, 
green  light  to  green  light,  and  that  the  wind  was 
as  stated,  whether  the  Amelia  did  obey  the  regu- 
lations in  keeping  on  her  course  as  near  a*  possible 
to  the  wind.  The  Elder  Brethren  of  tho  Trinity 
House  assure  me  that  she  did  so,  that  that  was  a 
practical  obedience  to  the  rule,  and  that  without 
any  reference  to  her  disabled  condition,  or  any 
reference  to  the  distance  at  which  the  vessels  were 
seen,  if  they  were,  as  they  agree  with  me  in  think- 
ing they  were,  mutually  visible  green  light  to 
green  light,  it  was  her  dutv  to  keen  on  as  she  did. 
The  question  is,  what  caused  the  collision  in  this 
case  ? and  the  Trinity  Masters  are  of  opinion,  and 
with  that  opinion  I am  inclined  to  agroc,  that  it 
was  caused  by  the  luffing  of  the  starboard  tacked 
vessel.  It  is  very  true  that  the  amount  of  that 
luffing  is  very  doubtful— whether  it  was  half  a point 
or  two  points,  or  something  between  the  two;  but 
they  are  of  opinion  that  half  a point  would  have 
sufficed,  considering  the  relative  poeitions  of  these 
vessels,  to  have  caused  the  collision.  That  being 
their  opinion,  I shall  find  the  Aimo  to  blamo ; but 
it  is  not  to  be  omitted,  among  tho  reasons  which 
the  court  think  it  right  to  state,  that  the  12th 
article,  which  ordors  the  port  tacked  vessel  to  keep 
out  of  the  way,  is  mitigated  and  tempered  (other- 
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wise  it  would  be  fraught,  in  the  opinion  of  the  Elder 
Brethren  of  the  Trinity  House,  and  I agree  with 
them,  with  great  danger  to  navigation)  l>y  the  19th 
article,  which  provides  that  * in  obeying  and  con- 
struing these  rules,  due  regard  must  be  had  to  all 
dangers  of  navigation,  and  due  regard  must  also 
be  had  to  any  special  circumstances  which  may 
exist  in  any  particular  case,  rendering  a departure 
from  the  above  rules  necessary  in  order  to  avoid 
immediate  danger;’  and  I am  of  opinion,  indepen- 
dently of  what  I have  stated,  that  tne  luffing  caused 
this  collision;  tbut  it  was,  having  regard  to  the 
special  circumstances  of  the  case,  the  duly  of  the 
starboard  tacked  vessel  to  have  payed  off  a little, 
which  would  certainly,  in  the  opinion  of  the  Elder 
Brethren,  have  prevented  the  collision  altogether. 
I*have,  therefore,  for  the  reasons  which  I have 
briefly  stated,  arrived  at  the  conclusion  that  the 
port  tacked  vessel,  the  Amelia , has  made  out  her 
case,  and  that  the  Aimo,  the  starboard  tacked 
vessel,  must  be  pronounced  to  be  alono  to  blame 
for  this  collision.” 

From  this  judgment  the  owners  of  the  Aimo 
appealed,  on  the  ground  that  there  was  no  such 
improper  luffing  on  her  part  os  to  amount  to  a 
deviation  from  her  course,  and  that  the  Amelia 
was  bound  to  have  taken  measures  to  koep  out  of 
the  way. 

Milward,  Q.C.  and  Clarkson,  for  the  appellant. 
— A vessel  has  a right  to  keep  close-hauled,  and 
may  come  as  near  to  the  wind  as  she  can  get 
without  deviating  from  her  course,  so  long  as  she 
does  not  lose  control:  {The  Marmion,  ante , 
vol.  1,  p.  412 ; 27  L.  T.  Rep.  N.  b.  225).  The 
vessel  with  the  wind  free  is  bound  to  take  sorao 
means  to  get  out  of  the  way,  and  if  she  cannot 
the  collision  is  at  most  the  result  of  inevitable 
accident.  If  a ship  departs  from  a rule,  she  takes 
upon  herself  the  obligation  of  showing  that  the 
takes  upon  herself  the  obligation  of  showing  that 
the  course  she  adopts  is  calculated  to  avoid  danger 
of  collision  : {The  Agra  and  The  Elizabeth  Jenkins, 
4 Moore  P.  C.  C.,  N.  S.,  435 ; 16  L.  T.  Rep.  N.  S. 
755,  and  2 Mar.  Law  Cas.  O.  S.  532.)  If  the  Aimo 
had  altcrod  her  course  to  avoid  this  ship,  she 
would  have  taken  upon  herself  an  improper 
responsibility. 

Butt,  Q.C.  and  W.  O.  F.  PhdUmore,  for  the 
respondents. — The  Amelia  adopted  the  best  means 
in  her  power  to  keep  out  of  the  way,  namely, 
keeping  her  course.  Her  disabled  condition  pre- 
vented her  doing  otherwise.  It  would  have  been 
impossible  for  her  to  bear  up. 

Milward,  Q.C.  in  reply.  Cur.  adv.  Mitt. 

May  20. — The  judgment  of  tbo  court  was  de- 
livered by  Sir  R.  P.  Collier. — This  was  a case  of 
collision  between  two  Bailing  vessels,  the  Amelia, 
an  American  vessel,  and  the  Aimo,  a Russian, 
there  being  cross  suits.  The  collision  took  place 
about  twenty  miles  south  of  the  Lizard,  at  between 
ten  and  eleven  at  night,  iu  October.  The  wind  was 
south-west ; the  Amelia  was  heading  N\Y.  by  W, 
or  perhaps  a point  or  two  more  to  the  north ; the 
Aimo  SSE.  The  Amelia  wan  on  the  port  tack; 
the  Aimo  on  tho  starboard  tack,  close  hauled. 
Under  these  circumstances,  the  12th  and  18th 
articles  of  the  regulations  applied.  It  was  the 
duty  of  the  Amelia  to  keep  out  of  the  way  of 
tho  Aimo,  of  the  Aimo  to  keep  her  course,  subject 
to  tbo  qualifications  of  tho  19th  article.  It  ap- 
peared that  tho  Amelia  had  shortly  before  come 
into  collision  with  another  vessel,  whereby  she  had 


become  in  some  measure  disabled.  The  Amelia 
kept  her  course,  starboarding  her  helm  when  the 
collision  became  imminent.  The  Aimo  continued 
on  her  starboard  tack,  slightly  luffing,  and  struck 
the  Amelia  on  her  starboard  side,  between  the 
mizen  mast  and  the  stem.  Tho  learned  judge  held 
that  the  Amelia,  by  keeping  her  course,  was  taking 
the  best  means  in  her  power  to  keep  out  of  the 
way  of  the  Aimo,  and  that  tho  Aimo  caused  the 
collision  by  luffing,  and  was  solely  to  blame. 
Having  regard  to  tho  disabled  condition  of  the 
Amelia,  which,  as  their  Lordships  are  advised  by 
their  Nautical  Assessors,  would  have  had  great 
difficulty  in  paying  off  so  as  to  pass  to  leeward  of 
the  Aimo,  their  Lordships  are  not  prepared  to 
differ  from  tho  finding  of  the  learned  judge  that 
want  of  ordinary  care  and  skill  is  not  proved 
against  her. 

The  question  remains  whether  want  of  ordi- 
nary care  and  skill  iB  proved  against  the  Aimo . 
She  could  not  know  that  the  Amelia  was  dis- 
abled, and  had  reason,  to  expect  that  the  Amelia 
would  keep  out  of  her  way  ; she  was,  according  to 
uncontmdictcd  evidence,  close  hauled  to  the  wind  ; 
the  extent  to  which  she  luffed  the  learned  judge 
treats  as  doubtful,  not  appearing  to  consider  it 
proved  that  she  luffed  more  than  half  a point.  It 
is  clear  that  she  did  not  luff  so  much  as  to  lose  her 
headway,  for  one  of  the  witnesses  for  the  Amelia 
says  that , immediately  before  the  collision  her  sails 
were  full.  This  being  so,  their  Lordships  are  of 
opinion  that  she  did  not  deviate  from  her  course, 
but  that  she  substantially  kept  it,  os  she  was  re- 
quired to  do  by  the  18th  rule,  and  their  view  is  in 
accordance  with  that  expressed  in  the  Marmion : 
(1  Asp.  Mar.  Law  Cas.  412.)  The  learned  judjapj, 
however,  further  finds  that  having  regard  to  special 
circumstances,  such  as  are  contemplated  by  article 
19,  it  was  the  duty  of  the  Aimo  not  to  have  kept 
her  course,  strictly  speaking,  but  to  have  some- 
what changed  it  by  paying-off  a little.  Consi- 
dering, however,  that  the  Aimo  could  not  be  aware 
that  the  Amelia  was  in  a disabled  condition,  their 
Lordships  are  unable  to  find  that  any  such  special 
circumstances  were  brought  to  her  knowledge  as 
to  fix  her  with  negligence  in  not  adopting  thiB 
latter  manoeuvre,  and  ore,  therefore,  on  tho  whole 
of  opinion  that  no  want  of  ordinary  care  and  skill 
is  proved  against  her. 

tinder  these  circumstances,  they  are  of  opinion 
that  neither  vessel  has  made  out  its  case  against 
the  other,  and  they  will  humbly  advise  Her 
Majesty  that  the  decrees  appealed  against  be 
reversed,  and  that  both  suits  be  dismissed.  N either 
party  should  have  his  costs,  either  here  or  in  the 
court  below.  Appeal  allowed. 

Solicitor  for  the  appellants,  Thomas  Coover. 

Solicitors  for  respondents,  Pritchard  ana  Sons. 


Wednesday,  Jtdy  16, 1873. 

(Present:  the  Right  Hons.  Sir  James  W.  Colvile, 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier). 

Henderson  and  another  r.  The  Comptoir 
D’Escompte  de  Paris. 

Bills  of  lading — Omission  of  words  “ or  order,  or 
assigns”  — Negotiability  — Constructive  notice — 
If' livery. 

The  apptdlanls,  a firm  in  Manchester,  purchased 
goods,  shipped  from  London  to  llong  Kong, 
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fledging  their  cncn  credit,  on  behalf  of  L.  S.  and 
Co.,  a firm  in  London,  having  a branch  at  Hong 
Kong.  By  the  invoice  for  these  goods,  L.  S.  and 
Co.,  of  Hong  Kong,  were  to  realise  the  goods  and 
to  transmit  the  proceeds  to  L.  S.  and  Co.,  in 
London,  for  the  purpose  of  meeting  their  accept- 
ances to  the  appellants.  The  bill  of  lading  for 
the  goods  was  in  the  usual  form , except  that  the 
words  “ or  order,  or  assigns were  omitted.  L. 
8.  and  Co.,  at  Hong  Kong,  having  received  the 
invoice  and  bill  of  lading,  indorsed  the  latter  to 
the  respondents , bankers  at  Hong  Kong,  as  a 
security  for  payment  of  a loan  due  on  a promis- 
sory note.  On  the  arrival  of  the  goods  they  were 
delivered  to  the  respondents,  who  then  gave  up 
the  bill  of  lading  to  L.  8.  and  Co.,  who  gave  a 
receipt  for  U,  engaging  to  pay  the  proceeds  of  the 
goods  at t collected  on  account  of  the  promissory 
note,  it  being  understood  that  the  goods  belonged 
to  the  respondents  until  such  proceeds  were  paid. 
In  accordance  with  the  terms  of  the  receipt,  Ij.  S. 
and  Co.  sold  the  goods,  and  remitted  the  proceeds 
to  the  respondents  in  part  payment  of  the  promis- 
sory note. 

Held  ( affirming  the  judgment  of  the  Supreme  Court , 
Hong  Kong),  that  the  respondents  had,  under  the 
circumstances  stated,  an  equitable  title  to  the 
goods  by  the  indorsement  ana  delivery  to  them  of 
the  bill  of  lading,  and  a legal  title  to  the  goods, 
the  transaction  amounting  to  an  actual  delivery 
of  the  goods  to  them. 

Held  further,  that  the  mere  omission  of  the  words 
“or  order,  or  assigns,"  in  the  bill  of  lading,  did 
not  affect  the  respondents  with  constructive  notice 
of  the  tirnst  existing  under  the  arrangements 
between  the  appellants  ayid  L.  8.  and  Co.,  and 
was  not  such  an  omission  as  ought  to  have  excited 
the.  suspicion  of  the  respondents,  and  put  them  on 
inquiry  as  to  the  said  arrangements. 

Bemble,  that  in  order  to  make  bills  of  lading  nego- 
tiable, some  such  words  as  “ or  order,  or  assigns," 
ought  to  be  in  them. 

This  was  an  appeal  from  the  Supreme  Court,  Hong 
Kong.  The  facts  fully  appear  in  the  judgment. 

Sir  B.  Bagg allay,  Q.C.  and  Qardiner  for  the 
appellants. 

Jackson,  Q.C.  and  Everitt  for  the  respondents. 
Judgment  was  delivered  by  Sir  Kobkkt  P. 
Collier. — The  facts  of  this  case,  about  which  there 
is  no  depute,  may  be  very  shortly  stated.  A firm 
in  Manchester,  Messrs.  Henderson  and  Co.,  pur- 
chased a quantity  of  goods,  pledging  their  own 
credit,  on  Dehalf  of  Messrs.  LyaU,  Still,  and  Co., 
who  were  a firm  in  London,  having  a branch  at 
Hong  Kong.  An  arrangement  was  entered  into 
by  the  parties,  which  is  embodied  in  an  invoice  of 
those  goods,  which  is  as  follows  : “ Invoice  of  fifty 
bales,  T.  cloths,  shipped  by  C.  P.  Henderson  anil 
Co.,  per  Ariel,  from  London  to  Hong  Kong,  and 
consigned  to  Messrs.  LyaU,  Still,  and  Co.,  there 
for  realisation,  the  proceeds  to  be  remitted  to 
Messrs.  George  LyaU  and  C.  P.  Still,  London,  in 
first  class  bank  bills,  specially  to  meet  their  accept- 
ance of  C.  P.  Henderson  and  Co.’s  draft  (or  any 
renewal  thereof)  against  the  shipment,  and  bought 
for  account  and  risk  of  Messrs.  George  LyaU  and 
C.  F.  Still,  London.”  Now,  that  was  the  arrange- 
ment entered  into  between  the  parties,  and,  as 
between  the  parties,  their  Lordships  arc  of  opinion 
that  Messrs.  LyaU,  Still  and  Co.,  of  Hong  Kong, 
were  under  the  obligation  so  to  deal  with  the  goods 
as  to  realise  the  proceeds  from  their  sale,  and  to 


transmit  those  proceods  to  LyaU,  Still,  and  Co.,  in 
London,  for  the  purpose  indicated  in  this  invoice, 
namely,  of  meeting  their  acceptances  to  Messrs. 
Henderson.  It  appears  that  a bill  of  hiding  was 
made  out,  which  is  in  the  usual  form,  with  this 
difference,  that  the  words  “ or  order,  or  assigns  " 
are  omitted.  It  has  been  argued  that,  notwith- 
standing the  omission  of  thoso  words,  this  bill  of 
lading  was  a negotiable  instrument,  and  there  is 
some  authority  at  Nisi  Prins  for  thnt  proposition ; 
but,  undoubtedly,  the  general  view  of  the  mercan- 
tile world  has  been  for  some  time  that,  in  order  to 
make  bills  of  lading  negotiable,  somo  such  words  as 
“ or  order,  or  assigns”  ought  to  be  in  them.  For  the 
purposes  of  this  case,  in  the  view  their  LordshipB 
take,  it  may  be  assumed  that  this  bill  of  lading 
was  not  a negotiable  instrument.  The  bill  of 
lading  and  the  invoice  were  received  by  Messrs. 
LyaU,  Still,  and  Co.  at  Hong  Kong  on  the  13th 
Nov.  1866,  and  soon  after,  it  does  not  precisely 
appear  when,  this  bill  of  lading  was  endorsed  to 
the  defendants,  who  are  bankers  at  Hong  Kong. 
It  was  endorsed  for  this  purpose  : it  was  in  order 
to  enable  Messrs.  LyaU,  Still  and  Co.,  of  Hong 
Kong,  to  obtain  back  from  the  defendants  certain 
silk  documents,  as  they  are  described,  which  were 
deposited  with  them  to  meet  two  acceptances,  one 
for  22,000  dols.  and  the  other  for  22,500dols.  It 
appears  that  LyaU,  Still,  and  Co.  met  the  first  bill ; 
but  when  the  second  bill  became  duo  they  borrowed 
a sum  of  money  sufficient  to  pay  it  of  the  bankers, 
the  defendants,  on  giving  their  promissory  note 
dated  31st  Dec.  1866,  and  from  that  time  this 
bill  of  lading  remained  with  the  bankers  as  a 
security  for  their  repayment  of  tiiat  loan  upon 
their  promissory  note.  What  next  occurred,  which 
is  material,  is  stated  very  fairly  in  the  case  of  tho 
appellants.  They  state  that  the  ship  Ariel,  that  is 
the  ship  carrying  these  goods,  “arrived  at  Hong 
Kong  early  in  January  1867,  and  the  said  fifty 
bales  were  delivered  to  tho  respondents  on  the  7tn 
January  1867;  the  respondents  handed  to  tho  said 
firm  of  LyaU,  Still,  and  Co.  the  said  bill  of  lading 
endorsed  to  the  respondents  as  aforesaid,  receiving 
from  them  a receipt  as  follows ; — ' Hong  Kong, 
7th  Jan.  1867.  Received  of  the  Comptoir 
d’Esoompto  de  Paris  (Hong  Kong  agency)  bill  of 
lading  for  E.  S.  C.  P.  H.  51,100  dols.,  50  bales 
merchandise  per  Ariel,  valued  at  7625  dols.,  pro- 
ceeds of  which  we  hereby  engage  to  pay  to  the 
said  bank  as  soon  as  collected  on  account  of 
our  promissory  note  for  22,500  dols.,  dated  21st 
Dec.  (it  should  bo  31st  Dec.)  1866,  and  interest 
209  dols.  59  cents.  It  is  at  the  same  time  under- 
stood that  the  goods  in  question  are  stored  for 
account  and  belong  to  tho  said  bank  until  such 
proceeds  havo  been  paid  LyaU,  Still,  A Co.’  The 
case  further  states  that  in  accordance  with  the 
terras  of  the  said  receipt,  the  said  firm  of  LyaU, 
Still,  and  Co.  sold  the  said  50  bales  for  6837  dols. 
50  cents,  and  remitted  the  proceeds  of  tho  sales 
of  the  said  bales,  amounting  to  6837  dols.  50  cents, 
to  the  respondents,  who  applied  the  same  in  part 
satisfaction  of  tho  said  promissory  note  for  22,500 
dolB.” 

Tho  view  of  their  Lordships  is  this,  that  as- 
suming as  they  do,  that  tho  bill  of  lading  was 
not  a negotiable  instrument,  its  endorsement  and 
delivery  to  the  bank  gave  them  only  an  equitable 
right  to  the  goods.  But  in  their  Lordships’  view 
the  transaction,  which  took  place  subsequently, 
amounted  to  a delivery  of  these  goods  to  the  hank 
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after  tho  goods  had  been  landed  and  delivered 
in  pursuance  of  the  bill  of  lading,  and  when 
tho  bill  of  lading  was  fund  tut  officio.  It  ap- 
pears to  their  Lordships  that  Lyall,  Still,  and 
Co.  having  received  these  goods  at  Hong  Kong 
did  deliver  the  possession  of  thorn  to  the  bank.  It 
is  true  that  the  bank  did  not  take  them  to  their 
own  warehouses,  probably  because  they  had  not 
warehouses  convenient  to  hold  thorn;  and  the 
bank  did  not  sell  them  themselves,  probably  be- 
cause it  would  not  be  in  tho  way  of  their  business 
to  sell  them.  They  employed  Lyall,  Still,  and  Co. 
to  sell  them  for  the  bank ; but,  in  their  Lordships’ 
opinion,  in  so  soiling  thorn  Lyall,  Still,  and  Co. 
acted  but  as  brokers  to  the  bank  ; and  possession 
was  in  fact  delivered  to  the  bank  of  the  goods  by 
Lyall,  Still,  and  Co.,  after  Lyall,  Still,  and  Co. 
at  Hong  Kong  had  the  goods  in  their  posses- 
sion, and  were  able  so  to  deliver  them.  That 
being  so,  in  their  Lordships’  opinion,  the  bank 
after  that  delivery  united  in  themselves  a legal 
and  equitable  title  to  the  goods.  If  that  be  so, 
the  only  question  which  remains  is,  whether 
they  had  actual  or  constructive  notice  of  tho 
trust  which,  as  between  the  original  parties, 
Henderson  and  Co.,  and  Lyall,  Still,  and  Co.,  in 
their  Lordships’  opinion  existed  ? It  is  conceded 
that  there  was  no  actual  notice.  The  question 
remains  whether  there  was  constructive  notice, 
and  it  should  be — in  order  to  make  out  the  case 
of  the  plaintiff — constructive  notice  at  the  tirao 
of  tho  endorsement  of  the  bill  of  lading.  That 
constructive  notice  is  attempted  to  lie  inferred 
in  this  way,  and  in  this  way  only : It  is 
said  that  the  bill  of  lading  was  in  un  unusual 
form,  omitting  the  words,  “ or  order,  or  assigns,” 
that  the  bank  ought  to  have  taken  notice  of  the 
bill  of  lading  being  in  that  unusual  form,  that  they 
ought  hence  to  have  inferred  that  it  was  probable 
that  some  such  equitable  arrangement  existed  as 
that  which  is  now  proved,  and  that  they  ought 
to  have  made  inquiries  on  the  subject.  It  does 
not  appear  why  the  words  " or  order,  or  assigns  ” 
were  omitted.  There  is  no  evidence  whatever  that 
they  were  omitted  intentionally  with  a view  in 
any  way  to  carry  into  effect  the  arrangement 
between  the  parties.  It  is  admitted  as  a fact 
that  Lyall,  Still,  and  Co.,  at  Hong  Kong,  when 
they  endorsed  the  bill  of  lading  to  the  bank,  were 
not  aware  of  this  omission.  And  their  Lordships 
think  that  it  may  be  assumed,  from  the  conduct 
of  the  bauk  and  from  other  circumstances,  that 
they  did  not  notice  it.  Their  Lordships  are  further 
of  opinion  that  the  omission  of  these  words,  if 
noticed,  was  not  a circumstance  from  which  tho 
peculiar  arrangements  subsisting  between  tho 
appellants  and  Lyall,  Still,  and  Co.,  were  neces- 
sarily to  be  inferred  ; nor  even  one  which  would 
necessarily  excite  the  suspicions  of  a man  of  busi- 
ness of  ordinary  prudence,  and  put  him  on  inquiry 
into  the  nature  of  those  arrangements.  They  can- 
not, therefore,  impute  to  the  respondents,  either 
from  their  failure,  if  they  did  fail,  to  observe  the 
omission,  or  from  their  failure,  if  they  did  observo 
it,  to  make  further  inquiry  into  tho  title  of  Lyall, 
Still,  and  Co.,  what  in  the  decided  cases  is  some- 
times called  “wilful  blindness,”  and  sometimes 
" gross  negligence."  And  they  are  of  opinion  that, 
to  hold  that  the  mere  absence  of  those  words  from 
tho  bill  of  lading,  without  more,  was  constructive 
notice  to  the  bank,  would  be  carrying  the  doctrine 
of  constructive  notice  further  than  it  has  ever  been 
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carried  -certainly  much  fnrthor  than  it  has  been 
the  tendency  of  the  courts  iu  recent  cases  to  carry 
it.  Their  Lordships  are,  therefore,  of  opinion  that 
the  decision  of  the  court  below  was  right,  and  they 
will  humbly  advise  Her  Majesty  that  that  decision 
be  affirmed,  and  that  this  appeal  be  dismissed  with 

COStB. 

J udgment  a firmed. 

Solicitors  for  the  appellants : Travers,  Smith, 
and  Co. 

Solicitors  for  the  respondents : Lyne  and  Hol- 
man.   

EXCHEQUER  CHAMBER. 

tUporUd  by  Jobs  Roik,  E*q.,  Barmtcr-al-Law. 

Friday,  June  20,  1873. 

APPEAL  PROM  TIIE  COURT  OF  COMMON  PLEAS. 

Pearson  v.  The  Commercial  Union  Assurance 
Company. 

Policy  of  insurance  against  fire— Construction — 
Vessel  lying  in  docks,  with  liberty  to  go  into  dry 
dock. 

Plaintiff" ’ a vessel  was  insured  against  fire  by  the 
defendants  under  a policy  of  insurance  expressed 
to  be  “ on  the  hull  of  the  steamship  Indian  Empire, 
with  her  tackle,  furniture,  and  stores  on  board 
belonging , lying  in  the  Victoria  Docks,  London, 
with  liberty  to  go  into  dry  dock  and  light  the 
boiler  fires  once  or  twice  during  the  currency  of 
the  policy .**  There  was  no  dry  dock  attached  to 
the  Victoria  Docks,  but  there  tea e a pontoon  dock, 
called  the  Thames  Graving  Dock,  attached  to  the 
Victoria  Docks,  in  which  repairs  ordinarily  exe- 
cuted in  a dry  dock  could  be  done,  but  the  vessel 
was  too  large  to  go  into  it.  Preventive  measures 
against  fire  and  appliances  for  extinguishing  it 
existed  both  in  the  Victoria  Docks  and  the  Thames 
Graving  Docks.  The  vessel  was  towed  from  the 
Victoria  Docks  to  the  nearest  convenient  dry 
dock,  her  paddle  wheels  having  been  taken  off  in 
the  Victoria  Docks  in  order  to  enable  her  to  go 
into  the  dry  dock.  After  completing  her  repairs 
in  the  dry  dock  and  coming  out  of  it,  she  was 
taken  up  the  river  Thames  to  a buoy  some  few 
hundred  yards  above  tits  dry  dock,  and  there 
moored  for  ten  days  in  order  that  her  paddle 
wheels  might  be  replaced.  This  was  according  to 
the  ordinary  course  pursued  by  ship-builders  ; but 
the  vessel  might  have  been  towed  at  once  to  the 
Victoria  Docks,  and  have  had  het  paddle  wheels 
replaced  there,  though  at  a far  greater  expense. 
The  vessel  was  burnt  at  her  moorings,  during  the 
currency  of  the  policy,  and  the  defendants  disputed 
their  liability. 

The  Court  of  Common  Pleas  having  given  judgment 
for  the  dependants : 

On  appeal,  held  (affirming  the  decision  below),  that 
the  ship  was  covered  bg  the  policy  while  in  the  dry 
dock,  and  while  going  to  and  returning  therefrom, 
but  not  during  the  time  she  was  moored  in  the 
river  for  a purpose  unconnected  with  the  tratisit. 
Appeal  from  a judgment  of  the  Court  of  Common 
Pleas  for  the  defendants  in  an  action  upon  a policy 
of  insurance  against  lire.  Tho  policy  was  ex- 
pressed to  be  ‘‘on  tho  hull  of  the  steamship  Indian 
/Umpire,  with  her  tackle,  furniture,  and  stores  be- 
longing. lying  in  the  Victoria  Docks,  London, 
with  liberty  to  go  into  dry  dock  and  light  boiler 
fires  once  or  twice  during  the  currency  of  this 
policy;”  and  the  currency  of  the  policy  was  from 
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14th  May  1862  to  14th  Aug.  1862.  Tho  ship  was 
lying  in  the  Victoria  Dock,  to  which  there  was  no 
ary  dock  attached  ; there  was  a graving  dock  ad- 
joining, in  which  ships  were  lifted  by  pontoons,  so 
as  to  be  dry,  but  the  ship  was  too  wide  to  allow 
her  to  go  into  the  pontoons.  Lunglcy’a  dry  dock, 
about  two  miles  distant,  was  the  nearest  dry  dock 
that  could  receive  the  ship  conveniently,  and  for 
the  purpose  of  entering  there,  the  lower  half  of 
her  paddle  wheels  had  to  be  removed.  This  was 
dono  in  the  Victoria  Dock,  and  tho  ship  was 
towed  to  Lungley’s  dock,  and  she  was  there 
repaired.  After  tho  repairs  were  eomplotod  the 
ship  was  taken  to  the  Grovcrnment  buoys  on  the 
Thames  off  Deptford,  and  moored  there  for  the 
purpose  of  replacing  her  paddle-wheels.  The  ship 
lay  at  the  buoys  for  this  purpose  for  ten  days,  and 
then  whilst  still  there,  was  burnt  at  her  moorings. 
It  appeared  that  it  was  usual  for  shipbuilders  to 
replace  paddle-wheels  in  the  river,  but  that  it 
might  have  been  done  in  the  Victoria  Dock, 
although  at  a much  greater  expense.  It  also 
appeared  that  the  appliances  for  extinguishing 
fires  were  much  greater  in  the  V ictoria  Dock  than 
in  the  river. 

The  Court  of  Common  Pleas  held  that  the 
defendants  were  not  liable  under  the  policy,  as  it 
covered  the  risk  of  fire  only  during  the  time  that 
the  ship  was  in  Victoria  Dock,  the  dry  dock,  and 
going  and  returning  between  the  two,  and  a delay 
in  the  river  for  the  above  purpose.  The  caso  will 
be  found  reported  below,  15  C.  B.,  N.  S.,  304; 

1 Mar.  Law  Cas.  O.  S.  401. 

Wat  kin#  Williams,  Q.  0.  and  Lanyon  for  the 
laintifT. — The  policy  covered  the  ship  in  the 
rictoria  Dock,  in  dry  dock,  and  in  going  to  and 
returning  from  the  dry  dock  according  to  the 
nsual  courses.  It  is  found  to  be  usual  to  replace 
the  paddles  of  large  steamers  in  the  river,  there- 
fore any  delay  or  deviation  from  the  direct  course 
for  that  purpose  was  not  deviation.  [Blackburn, 
J. — Do  tne  same  principles  apply  to  a fire  as  to  a 
voyage  policy  ?]  Suppose,  in  returning,  this  vessel 
had  Been  obstructed  by  some  pageant  on  the 
river  attracting  a crowd  of  ships,  and  that  she 
had  anchored  for  a few  hours  to  allow  them  to 
disperse,  she  would  surely  have  still  been  covered 
by  the  policy.  Kelly,  C.B.  — No  doubt,  if 
redeundo,  but  to  stop  ten  days  for  repairs  at  a 
buoy  is  a different  case.]  Suppose  she  hud  waited 
outside  the  dock  gates  for  a tug,  the  period  of  her 
stay  would  have  been  covered.  Tho  question  for 
the  jury  ought  to  have  been  whether  tho  course 
adopted  was  the  usual  customary  one.  [Black- 
burn, J. — This  is  not  a case  of  deviation  os  in  a 
voyage  policy.  If  my  goods  are  insured  in  a ware- 
house, and  I take  them  out,  they  are  uncovered 
while  out ; but  if  I bring  them  back  again,  tho  risk 
is  again  covered.  Not  so  in  a voyage  policy, 
where,  if  the  vessel  is  once  off  the  voyage,  the 
policy  is  at  an  end.]  Tho  leave  to  go  to  a dry 
dock  covered  all  necessary  incidents  of  the  journey 
thereto.  [Kelly,  C.B. — Yes  ; but  not  necessarily 
what  w usual.  Many  things  may  bo  usual  which 
were  never  contemplated  By  the  policy.]  He 
cited  botdlon  v.  Lupton  (15  0.  B , N.  S.f  113),  per 
Willes,  J.,  p.  144.  l Blackburn,  J. — But  that  does 
not  apply  to  this  fire  policy.] 

Benjamin  and  Cohen  for  tho  defendants  were 
not  heard. 

Kelly,  0.  B. — No  donht  the  judgment  below 
most  be  affirmed.  This  is  an  insurance  of  a 


peculiar  character.  It  is  not  an  insurance  on  a 
voyage  at  all ; but  is  against  fire  for  a certain 
period  of  time,  and  while  the  ship  shall  be  in  a 
proper  place  or  places.  The  insurance  has  refer- 
ence to  the  place  itself.  It  has  been  rightly  said, 
nor  fa  it  denied  by  Mr.  Watkin  Williams,  that 
there  are  peculiar  facilities  and  safeguards  against 
fire  in  the  Victoria  Docks.  This  is  an  insurance 
against  fire  in  the  Victoria  Dock ; and  if  the  policy 
had  stopped  there,  and  the  vessel  had,  for  even  an 
hour,  and  for  a lawful  purpose,  and  usual  pnrposos, 
passed  into  tho  Thames,  tho  insurance  could  not 
nave  been  effective.  But  the  policy  goes  further, 
viz.,  to  insure  the  vessel  against  fire,  not  only  in 
the  Victoria  Dock,  but  in  dry  dock,  to  which  it 
was  known  she  was  about  to  go  in  order  to  make 
considerable  repairs.  If  it  rested  there  without 
more,  it  might  be  said  that  the  insurance  attached 
only  whilo  the  vessel  was  in  the  Victoria  Dock  or 
dry  dock ; but,  inasmuch  as  common  sense  and 
reason  tell  us  that  a vessel  which  is  to 
be  insured  in  the  Victoria  Dock  must  neces- 
sarily proceed  out  of  it  into  dry  dock,  for  con- 
siderable repairs,  it  is  no  great  latitude  of  con- 
struction to  say  that  tho  insurance  for  three 
months  is  to  extend  to  the  very  short  period  of 
time  necessary  in  going  from  one  dock  to  another, 
and  in  returning.  But  there  tho  insurance  ends. 
Although  there  is  no  express  insurance  against 
fire  while  in  the  Thames,  yet,  inasmuch  as  it  must 
have  been  contemplated  by  the  parties  that  the 
vessel  should  proceed  from  the  Victoria  Dock  to 
dry  dock,  then,  in  conformity  with  reason  and  the 
intention  of  the  parties,  we  must  say  that  while 
the  vessel  was  going  from  one  to  the  other  the 
insurance  would  attach,  and  tho  underwriter  be 
liable  in  case  of  fire  under  these  circumstances. 
But  here  the  vessel,  instead  of  returning  direct 
and  without  any  unnecessary  deviation  from  dry 
dock  to  tho  Victoria  dock,  not  only  went  further 
up  the  river  (to  which  I do  not  attach  much 
importance,  for  there  might  have  been  a 
temporary  obstruction  to  tho  navigation,  as 
by  a crowd  of  other  vessels  for  instance, 
rendering  it  necessary  to  get  out  of  the 
way)  but,  instead  of  proceeding  at  once  to  return 
— the  insurance  boing  eundo,  morando  ei  redeundo, 
— the  persona  in  charge  go  further  up  the 
river,  and  moor  the  vessel  for  ten  da^'S  in 
order  to  reinstate  the  paddle-wheels.  There- 
fore they  have  remained  for  ten  days  in  the 
river  Thames  ; and  if  the  parties  had  contemplated 
an  insurance  in  tho  river  Thames,  they  would  havo 
expressly  insured  her  “in  the  Victoria  llock  and  dry 
dock,  and  in  the  river  Thames,’*  during  tho  period 
over  which  the  policy  extended.  There  is,  however, 
no  such  insurance.  There  are  facilities  to  extinguish 
fire  in  the  Victoria  Dock  and  all  docks,  and  no  such 
facilities  existing  for  ships  lying  in  the  Thames.  So 
it  would  be  to  increase  trie  risk  and  insuro  the  ship 
while  in  a place  not  within  the  policy,  if  we  said 
that  this  insurance  would  attach  to  the  vessel  when 
moored  as  she  was.  It  is  said  that  it  is  usual  in 
cases  like  this  to  act  as  those  in  charge  of  this  ship 
have  done.  It  might  have  been  usual  to  effect  a 
considerable  portion  of  the  repairs  in  the  river 
Thames  ; but  if  so,  the  owners  ought  to  have  insured 
their  vessel  in  the  river  just  as  much  as  in  the 
Victoria  and  dry  dock.  A point,  too,  has  l)cen 
made  about  the  adioinin?  dock  but  nothin?  turns 
on  that.  I think  the  parties  must  have  intended 
a practicable  dry  dock,  aud  I do  not  think  they 
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should  be  at  liberty  to  go  to  Portsmouth  or  other  [ 
distant  locality,  but  that  they  were  not  necessarily  I 
limited  to  the  immediately  adjoining  one.  I think 
this  was  an  insurance  against  fire  in  the  Victoria 
Dock,  or  in  any  practicable  dry  dock  to  which  the 
ship  might  resort  to  effect  repairs,  and  in  course  of 
assoge  from  the  Victoria  to  the  dry  dock  and 
ock. 

Martin,  B. — I am  quite  of  the  same  opinion.  In 
my  judgment,  tho  doctrine  of  deviation  has  nothing 
to  do  with  the  case.  This  insurance  is  for  a limited 
time  on  u vessel  being  in  a certain  place.  Probably 
what  happened  was  not  in  tho  contemplation  of 
either  party  at  the  time  of  the  policy  being  made, 
but  we  must  have  regard  to  the  policy  itself.  [His 
Lordship  read  the  clause  in  question.]  It  is  a 
policy  on  the  vessel  being  in  the  Victoria  Dock 
and  dry  dock,  and  whilst  going  and  returning  to 
and  fro. 

Blackburn,  J.—-I  am  of  the  same  opinion.  I 
think  probably  the  only  doubt  would  be  as  to 
whether  the  policy  covered  tho  ship  during  her 
passage  from  one  dock  to  another ; but  L agreo 
with  this  court  even  on  that  point.  This,  however, 
is  really  not  a voyage  policy  at  all.  The  vessel  is 
covered  in  the  Victoria  dock  and  dry  dock,  and 
going  and  returning.  When  burnt  she  was  lying 
in  the  river  to  do  repairs  more  cheaply  than  in  the 
Victoria  dock;  but  she  was  not  in  a place  covered 
by  the  policy,  and  the  parties  should  have  insured 
her  I here  also. 

Clbasby,  B. — I am  of  the  same  opinion.  If  we 
were  to  give  judgment  upon  what  tho  parties 
probably  contemplated,  then  the  plaintiff  might 
have  had  good  ground  for  succeeding  but  for  the 
statement  of  the  fact  which  seein  to  show  that 
the  difficulty  respecting  the  paddle-wheels  did  not 
become  apparent  until  after  the  execution  of  the 
policy. 

Quain  and  Archibald,  JJ.  concurred. 

Judgment  affirmed. 
Attorney  for  the  plaintiff,  CotterilL 
Attorneys  for  the  defendant,  Thomas  and 
HoUams. 

COURT  OP  ADMIRALTY. 

Reported  by  J.  P.  Aspiihil,  Esq.,  Barristor-nt-Lnw, 

July  30  and  Aug.  2,  1873. 

TnE  City  or  Brussels. 

Taxation  of  costs — Out  port  charges — Agent  not  at- 
torney or  proctor — -Revision — Separate  bills  of 
costs. 

The  practice , t chick  has  hitherto  obtained  in  the 
High  Court  of  Admiralty , of  presenting  separate 
bills  of  costs  for  the  London  proctor's  ovm  charges 
and  for  the  outporl  or  country  agency  charges,  is 
now  objectionable  and  must  be  discontinued  for 
the  future. 

Although  a proctor  may  employ  an  agent,  who  is 
not  an  attorney  or  solicitor , to  act  as  clerk  pro 
hac  vice  for  the  purpose  of  collecting  evidence  in 
a cause,  #c.,  in  the  outports,  anti  may  lawfully 
charge  for  tho  cxjwnses  incurred  in  respect  of 
such  agent  as  agency , charges  made  by  such  an 
agent  for  doing  work  which  is  essentially  the 
work  of  a proctor,  attorney,  or  solicitor,  such 
as  “ taking  instructions  for  brief  and  drawing 
the  same,"  J’c.,  will  not  be  allowed  upon  taxa- 
ti  >:/. 


Tins  was  a motion  to  the  court  to  direct  the 
registrar  to  review  his  taxation  of  the  plaintiff’s 
costs  in  a salvage  suit  against  tho  City  oj  Brussels 
“ by  disallowing  the  outport  charges  and  such 
portion  of  tho  town  bill  as  relates  to  the  work 
done  at  the  outport.’’ 

A cause  of  salvage  was  instituted  in  the  name 
of  Henry  Charles  Coote,  a proctor,  on  behalf  of 
eighty-one  of  the  crew  of  the  steamship  City  of 
Taris  against  tho  steamship  City  of  Brussels; 
both  vessels  formed  part  of  tho  Inman  Line,  and 
belonged  to  the  port  of  Liverpool.  From  affi- 
davits filed  in  support  of  the  motion  it  appeared 
that,  although  Mr.  Coote  was  acting  as  proctor 
in  the  cause,  the  greater  portion  of  the  work  had 
been  actually  done  by  a Mr.  Cowl,  a notary,  but 
not  a proctor,  attorney,  or  solicitor,  practising  in 
Liverpool.  Mr.  Cowl  had  in  the  first  instance 
obtained  the  authority  of  the  crow  of  the  City  of 
Paris  to  institute  the  suit,  had  throughout  ob- 
tained instructions  from  them,  drawn  all  the  ne- 
cessary documents,  and  in  fact  done  everything 
that  an  nttomey  or  proctor  would  do  in  preparing 
a case  for  trial,  except  thoso  things  which  the 
practice  of  the  court  required  should  be  done  by 
or  in  the  name  of  Mr.  Coote,  the  proctor.  Mr. 
Cowl  was  not  a clerk  of  Mr.  Coote,  nor  expressly 
employed  by  tho  latter.  The  suit  resulted  in  a 
salvage  award  of  8001.  being  made  by  the  court 
to  tho  plaintiffs,  and  subsequently  the  plaintiffs’ 
proctor  presented  in  his  own  name  the  bills  of 
costs  for  taxation  by  the  registrar. 

By  the  practice  of  the  Court  of  Admiralty  it  is 
usual  in  cases  which  originate  in  an  outport,  that 
is  a port  other  than  the  port  of  London,  for  two 
bills  of  costs  to  bo  filed  by  the  plaintiffs'  proctor ; 
one  of  his  own  charges  for  the  conduct  of  tho  suit 
in  London ; the  other  of  the  charges  of  his  agent 
who  has  conducted  tho  suit  in  the  outport ; these 
two  bills  ore  separately  taxed.  It  has  been  the 
practice  of  somo  proctors  to  receive  instructions 
to  institute  suits  from  persons,  not  attorneys, 
solicitors,  or  proctors,  at  different  outports,  and  on 
the  suits  being  concluded,  the  proctors  have 
brought  in  on  taxation  the  charges  of  thoso  per- 
sons for  the  work  done  by  them  in  tho  country ; 
and  these  charges  have  been  allowed  by  the  re- 
gistrars, because  they  have  considered  tho  proctors 
as  the  only  persons  whom  they  could  recognize, 
and  the  work  done  at  the  outport  as  done  by  a 
person  acting  as  the  proctor's  clerk  ; if  the 
roctor  were  compelled  to  proceed  to  the  outport 
imself,  the  costs  would  be  considerably  increased. 
In  the  bills  of  costs  presented  by  Mr.  Coote,  it  did 
not.  appear  that  Mr.  Cowl  acted  as  clerk  to  Mr. 
Coote  or  as  his  agent.  The  outport  bill  of  costs 
contained  charges  made  by  Mr.  Cowl  for  attend- 
ances on  the  plaintiffs  before  action,  attendances  on 
varions  plaintiffs  to  obtain  their  instructions  to 
institute  tho  suit,  preparing  documents,  & c.,  for 
counsel's  opinion,  affidavit  to  lead  warrant,  letters 
to  the  proctor  and  to  various  plaintiffs,  for 
perusing  the  answers  thereto,  instructions  for 
preparing  petition,  for  settling  the  same,  obtaining 
value  of  trie  salved  ship  and  the  names  of  the 
plaintiffs,  instructions  for  briefs  for  the  exami- 
nation of  defendants’  witnesses,  and  for  the  hear- 
ing, attendances  on  various  plaintiffs  to  inform 
them  of  progress  of  the  Buit,  perusing  prints  of 
defendants'  proofs,  various  affidavits,  and  taking 
copies ; these  charges  were  however  disallowed  by 
the  registrar  on  taxation,  and  the  amounts  claimed 
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and  allowed  as  outport  costs  by  the  registrar  were 
as  follows : — (a) 

Claimed.  Allowed. 
•Drawing  brief  for  examination  of  £ a.  d.  £ a.  d. 
defendants'  witnesses,  forty-five 

folios 2 5 0 2 0 0 

•Two  fair  copies  for  counsel 2 2 0 1 6 8 

•Two  fair  oopies  captain’s  deposition 

to  accompany  0 5 0 0 5 0 

•Attending  twelve  of  plaintiffs,  tak- 
ing instructions  for  affidavit,  en- 
gaged a very  long  time 2 2 0 1 11  0 

•Drawing  same,  sixty-eight  folios  ...  3 8 0 3 8 0 

•Engrossing  affidavit  1 14  0 1 14  0 

•Attending  twelve  plaintiffs  at  va- 
rious time*  reading  over  affidavit 
and  before  commissioner  to  be 
sworn  to  affidavits,  engaged  four 

hours  1 6 8 1 6 8 

•Instructions  for  affidavit  of  plain- 
tiffs Loop  and  Galloway  0 6 8 0 6 8 

•Drawing  same * 0 5 0 0 5 0 

•Engrossing  five  folios  0 2 6 0 2 6 

•Attending  plaintiffs  and  reading 
over  affidavit  of  J.  Readhead,  and 
explaining  same ; reading  over 
their  own  affidavits,  and  attend- 
ing before  commissioner  with 
them  to  be  sworn  at  different 
times ; engaged  nearly  two  hours  0 13  4 0 13  4 

Two  oaths 0 5 0 0 2 6 

•Instructions  for  affidavit  of  plaintiff 

Brayton... 0 6 8 0 6 8 

•Drawing  same  0 5 0 0 5 0 

•Engrossing  0 2 0 0 2 0 

•Attending  deponent  and  reading 
over,  and  before  commissioner  to 

be  sworn  0 6 8 0 6 8 

Oath  0 2 6 0 2 6 

•Instructions  for  affidavit  of  Phelan  0 6 8 0 6 8 

•Drawing  same 0 5 0 0 5 0 

•Engrossing  0 16  0 1 

•Attending  deponent  reading  over 
affidavit,  and  before  oommissionor 

to  be  sworn  0 6 8 0 6 8 

Oath  0 2 6 0 2 6 

•Instructions  for  affidavit  to  be  made 

by  plaintiffs  Lewis  and  Clarke  ...  0 6 8 0 6 8 

•Drawing  same 0 5 0 0 5 0 

•Engrossing  0 2 6 0 2 

•Attending  deponent  Lewis,  reading 
same  over  and  with  him  before 
commissioner  to  be  sworn  0 6 8 0 6 8 

Oath  0 2 6 0 2 6 

•Subsequently  attending  deponont 
Clarke,  reading  over  his  affidavit 
before  commissioner  to  be  sworn  0 6 8 0 6 8 

Oath  0 2 6 0 2 6 

•Drawing  brief  for  the  bearing,  256 

folios  12  16  0 7 10  0 

•Two  fair  copies  for  counsel 8 12  0 5 0 0 

Agency ! 10  10  0 

Milward,  Q.C.  (A.  Cohen  with  him)  appeared  in 
support  of  the  motion. — Mr.  Cowl  was  acting  as 
an  attorney,  and  not  as  clerk  to  Mr.  Coote,  and 
hence  came  nnder  the  penal  clause  of  tLe  Stamp 
Act  (33  Sc  34  Viet.  c.  !J7,  8.  S9),  which  provides 
that  if  any  person,  directly  or  indirectly,  acts  or 
practises  in  any  court  as  an  attorney,  solicitor,  or 
proctor,  without  having  a certificate  (under sect.  62), 
tie  shall  forfeit  501.,  and  be  deemed  incapable  of 
maintaining  any  action  for  the  recovery  of  any  feo 
or  reward.  Although  no  penalty  will  be  pressed  for, 
yet  the  practice  ia  objectionable,  and  ought  to  be 
stopped  by  the  court.  It  was  clear  that  Cowl  had 
originally  instructed  Mr.  Coote,  and  was  not  his 
agent,  but  rather  acted  a.a  an  independent  country 
attorney.  The  charges  allowed  were  such  as  could 

(a)  The  items  marked  with  an  asterisk  were  those* 
which  were  afterwards  ordered  by  the  judge  to  be  struck 
out  on  the  motion.  | 


only  be  made  by  an  attorney,  and  having  been 
made  by  Cowl  ought  to  be  disallowed, 

Clarkton , contra. — The  practice  of  allowing  un- 
qualified persons  to  act  as  agents  for  proctors  in 
outports,  arose  out  of  tho  exclusive  position  of  the 
proctors  before  the  admission  of  attorneys  to  prac- 
tise in  this  court,  and  this  practice  has  never  been 
objected  to.  Former!  v the  proctor  was  the  only 
person  recognised,  anti  his  country  agent  stood  in 
tho  samo  position  whether  an  attorney  or  not. 
Whatever  tne  position  of  the  agent,  the  costs  as 
between  party  and  party  were  allowed  only  to  the 
prcctor,  and  it  could  make  no  difference  whether 
the  work  had  been  done  by  a clerk  sent  down  to 
tho  outport  by  the  proctor,  or  by  some  one  acting 
at  the  outport  on  behalf  of  tho  proctor.  There  can 
bo  no  advantage  in  compelling  a proctor  or  attor- 
ney to  have  the  whole  work  done  by  some  one  in 
hiB  own  office.  [Sir  R.  Phillimore. — I may,  per- 
haps, bo  speaking  somewhat  rashly,  but  I should 
say  there  is  not.  The  question  seems  to  be, 
whether  he  was  acting  as  an  agent  pro  hac  vice. 
I do  not  suppose  that  Mr.  Milward  would  contend 
that  he  might  not  have  any  number,  provided 
they  were  his  agents,  and  did  not  do  what  was 
substantially  the  duty  of  tho  proctor.  It  might 
be  true  enough  that  the  complaining  party  in  this 
action  was  not  injured  at  all,  and  yet  it  might  bo 
that  the  charges  be  objects  to  might  be  such  tbat 
tho  court  must  necessarily  take  cognizance  of 
them.]  The  greater  part  of  outport  business  ne- 
cessarily comes,  in  the  first  instance,  into  the 
hands  of  the  agent  and  in  this  case  Mr.  Cowl 
has  placed  it  in  the  proctor’s  hands ; no  costs 
were  allowed  for  anything  done  before  it  was 
so  placed.  The  proctor,  once  having  the  busi- 
ness, might  have  employed  another  person  to 
do  the  work  ho  could  not  do  himself.  'Sir  R. 
Phillimore. — But  he  draws  out  briefs  and  charges 
for  thorn.]  They  were  drawn  for  tho  proctor,  and 
ho  is  responsible  for  them ; the  place  where  they 
were  drawn  iB  immaterial.  Mr.  Cowl  was  clerk 
pro  hoc  vice  for  Mr.  Cooto.  [Sir  R Phillimore. — 
If  certain  items  in  tho  bill  are  breaches  of  t he  law, 
can  the  court  allow  those  charges,  though  no  in- 
jury may  be  done?]  The  whole  question  is  rather 
whether  the  proctor  might  employ  a clerk  pro  hac 
| vice.  [Sir  R.  Phillimore. — No;  it  is  whother  the 
j clerk,  employed  pro  hac  vice,  has  a right  to  act  as 
a solicitor.]  Every  clerk  in  a solicitor’s  office 
I must  at  some  time  act  as  a solicitor.  Mr.  Cowl 
: had  a right  to  act  as  a salvage  agent  in  the  employ 
' of  tho  proctor. 

MUwardt  in  reply.— There  iB  no  question  of  Mr. 
Cowl  being  a clerk  pro  hac  vice ; he  was  acting  as 
i the  attorney,  and  not  Mr.  Coote,  who  was  rather 
in  the  position  of  Mr.  Cowl’s  London  agent.  Tho 
1 case  was  already  in  the  hands  of  Mr.  Cowl  before 
; Mr.  Coote  bad  heard  of  it.  If  Mr.  Cowl  was  only 
a clerk  it  could  be  proved,  and  this  had  not  been 
done. 

Cur.  adv.  i mil. 

Aug.  2. — Sir  R.  Phillimore. — In  this  case  ob- 
jections have  been  taken  to  certain  items  allowed 
I by  the  registrar  in  the  bill  of  costs  brought  in  by 
the  proctor  of  the  plaintiffs. 

The  principle  upon  which  tho  objections  are 
founded  is  that  a person,  who  is  not  a proctor 
or  solicitor,  employed  in  a case  of  salvage 
as  agent  by  the  proctor  at  an  outport  has 
been  allowed  remuneration  for  doing  work  which 
tho  law  does  not  permit  to  be  done  except 
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by  a proctor  or  solicitor.  Two  bills  wore  de- 
livered in  by  the  proctor  in  this  case,  one 
headed,  “ Plaintiff's  Bill,”  the  other,  “ Outport 
Charges,"  but  the  only  person  who  is  responsible 
and  who  seeks  for  payment  is  the  proctor.  It  is 
easy  to  see  how  the  custom  of  presenting  two 
bills  arose  under  the  old  practice  or  the  court.  In 
my  recollection  all  causes  were  conducted  by  affi- 
davits, and  evidence  viva  vote  was  never  taken. 
It  was  then  just  as  lawful  to  employ  an  unpro- 
fessional agent  as  a solicitor.  Moreover,  from  the 
nature  of  these  salvage  suits,  il  was  necessary  to 
collect  evidence  from  sailors  in  different  outports, 
and  an  agent  was  almost  necessarily  employed 
for  that  purpose.  The  expenses  incident  to  his 
employment  were  allowed  on  taxation,  and  gradu- 
ally, for  the  sake  of  supposed  convenience,  his 
charge  formed  the  subject  of  a separate  bill, 
though  the  agent  himself  bad  no  persona  standi 
before  the  registrar  or  the  court,  and  could  obtain 
payment  from  the  proctor  only.  This  practice, 
however,  of  separate  bills,  is  upon  various  grounds 
now  objectionable,  and  must  bo  discontinued  for 
the  future. 

The  substantial  Question  before  me  is,  whether 
the  proctor  is  to  oe  allowed  to  charge  in  the 
outport  charges  bill  for  certain  acts  done  by  his 
agent.  The  charges  amounted  to  871.  8s.  9d., 
391.  2*.  4 d.  were  allowed  on  taxation.  No  charge 
was  allowed  for  acts  done  by  the  agent  before  the 
proctor  appeared  before  the  court  as  conducting 
the  case.  But  certain  acts  since  he  so  appeared 
have  been  done  by  the  agent  for  which  the  proctor 
claims  to  bo  paid,  that  he  may  pay  his  agent  for 
them.  The  acts,  it  is  alleged,  are  such  as  the 
general  policy  of  the  law  and  several  statutes 
enforcing  that  policy  forbid.  I am  of  opinion 
that  there  are  in  this  case  certain  charges  allowed 
which  on  the  face  of  them  do  violate  this  policy, 
at  the  samo  time  I wish  it  to  he  understood  that  I 
do  not  pronounce  the  employment  of  agents  at 
outports  in  theso  cases^ unlawful,  or  that  they  may 
not  act  ns  clerks  pro  hac  vice  of  the  proctor,  and 
be  remunerated  on  that  ground.  An  illustration 
of  what  I mean  is  afforded  by  the  case  of  The 
Karla  (Bro.  & Lush.  367),  in  which  the  expenses 
of  an  agent  employed  to  see  foreign  witnesses 
and  interpret  what  they  said,  was  allowed  by  the 
court.  But  the  items  which  I am  about  to  dis- 
allow challenge  attention  as  claiming  remunera- 
tion for  acts  done  not  as  agent,  but  substantially 
so  to  speak,  as  proctor  or  solicitor. 

The  general  charge  for  agency,  101.  10*.,  I think 
quite  proper.  The  items  which  I disallow  are  on  the 
fourth  page."  Instructions  for  brief  for  examination 
of  defendant's  witnesses  that  seems  to  have  been 
disallowed ; then  there  follows,  " Drawing  Bamc, 
forty- five  folios,  21.  2s. ; two  fair  copies  for  counsel, 
21.  2s.;  two  fair  copies,  captain's  depositions  to 
accompany,  5s."  On  the  sixth  page  there  iB  6*.  8 d. 
allowed  for  instructions;  for  affidavit  of  plaintiff 
and  drawing  the  same,  5*.;  and  engrossing,  2*.  6 d.; 
and  a little  lower  down,  also  drawing  instructions 
and  for  engrossing;  and  so  again  a little  lower 
down  I have  marked  with  pencil  one  5*.  and  1*.  6d. ; 
and  on  the  next  page  there  is  drawing  instruc- 
tions for  affidavit,  to  be  made,  6*.  Sd. ; drawing 
same,  5*. ; engrossing,  2s.  (id. ; and  then  these  are 
the  only  considerable  reductions  in  the  case  in  the 
last,  page,  drawing  brief,  256  folios,  121,  16s.; 
allowance.  71.  10s.  That  I strike  out;  two  fair 
cojv’cs  for  counsel,  81.  12*. ; 51.  allowed.  You  will 
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see  marked  with  pencil  those  which  I have  struck 
out. 

The  Registrar. — All  the  charges  connected  with 
the  brief  and  the  affidavits. 

Sir  R.  Phillimore. — Yes.  With  regard  to  the 
costs,  1 shall  not  give  costs  in  this  case,  1 shall 
make  no  order  as  to  oosts.  The  pmrtioe,  I must  say, 
has  been  uncertain,  but  has  rather  appeared  to 
warrant  this  charge,  and  I have  no  doubt  that 
what  Mr.  Milward  said  to  me  was  correct,  that 
his  clients  were  only  desirous  to  see  that  the  law 
was  enforced. 

Proctor  for  the  plaintiff,  Cooie. 

Solicitors  for  the  defendants,  Gregory,  Rowcliffe, 
and  Rawle. 


July  17  and  29,  1873. 

The  Eugenie  (Nob.  6491  & 6524.) 

Bottomry — Master's  wages,  and  disbursements — 
Priority — Bottomry  bond  held  by  manor*  of  cargo. 
Where  a master  ha * given  a bottomry  bond  by  which 
he  has  bound  ship,  cargo,  and  freight , and  him- 
self personally  for  the.  due  execution  of  the  bond, 
and  the  proceeds  of  the  ship  and  freight,  alone  are 
insufficient  to  satisfy  both  the  bond  and  the 
master's  claim  for  wages  and  disbursements,  but. 
the  proceeds  of  ship , cargo,  and  freight  will  cover 
all,  the  High  Court  of  Admiralty  will  marshall 
the  onsets,  so  that  the  master  shall  be  paid  in 
priority  out  of  shiv  and  freight,  leaving  the  bond- 
holders to  fall  back  upon  the  cargo  for  the  balance 
of  their  claim ; the  owner  of  cargo  cannot  take 
themselves  out  of  the  operation  of  this  rule  by 
becoming  holders  of  the  bond. 

The  Edward  Oliver  (2  Mar.  Law  Cas.  0.  S.  507) 
followed. 

This  was  a motiou  on  behalf  of  bottomry  bond- 
holders for  the  payment  out  of  court  of  the  pro- 
ceeds of  the  French  lugger  Eugenie,  which  had 
been  sold  by  order  of  court  in  a cause  of  bot- 
tomry (No.  6491),  the  proceeds  whereof  had  been 
paid  into  the  registry.  The  motion  was  opposed 
on  behalf  of  the  master,  who  had  also  instituted  a 
suit  (No.  6524)  against  the  Eugenie  for  his  wagcB 
and  disbursements. 

The  French  lugger  Eugenie,  bound  on  a voyage 
to  Bristol  with  a cargo  of  oats  consigned  and 
belonging  to  Messrs.  Stoate,  Hosegood,  aud  Co.  of 
that  city,  was  forced  by  stress  of  weather  into  the 
port  of  St.  Malo  in  a damaged  condition;  her 
master,  being  without  funds  and  credit,  was  forced 
to  raise  money  upon  bottomry.  He  borrowed  the 
sum  of  2500  francs  (1001.),  and  gave  in  considera- 
tion thereof  a bottomry  bond  by  which  he  under- 
took to  repay  the  said  sum  and  maritime  interest 
to  the  amount  of  245  francs  75  cents  (91.  18*.) 
within  forty -eight  hours  after  arrival  at  Bristol 
“ for  the  payment  of  which  sum,”  aooording  to  the 
words  of  the  bond,  M I bind  and  hypothecate  by 
custom  my  said  vessel  Eugenie , her  tackle  and 
apparel,  as  well  as  her  cargo  consisting  of  oats, 
and  I expressly  bind  my  person  according  to 
law  and  the  bond  was  to  be  void  in  case  of  total 
loss  by  perils  of  the  sea.  The  Eugenie  was  duly 
repaired  by  the  aid  of  this  money,  and  sot  sail  for 
Bristol,  but  was  again  damaged  by  bad  weather, 
and  was  compelled  to  put  into  the  port  of  Milford, 
and  her  master,  having  no  credit,  was  again  com- 
pelled to  raise  money  on  bottomry.  He borrowed 
the  sim  of  1207 , and  gave  in  consideration  thereof 
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a bottomry  bond,  by  which  he  undertook  to  repay 
the  said  sum  together  with  61,  as  maritime  in- 
terest two  days  after  arrival  at  Bristol,  and  for  the 

ayment  thereof  ho  hypothecated  tho  said  vessel, 

er  cargo  and  freight  to  the  lender,  and  also 
bound  himself  personally  for  tho  repayment  of  the 
said  sum ; the  bond  was  to  be  void  if  the  vessel 
should  be  totally  lost  by  perils  of  the  sea.  The 
Eugeni* 3 after  being  repaired  sailed  for  and  duly  ar- 
rived at  Bristol,  but  the  bonds  were  not  paid.  The 
bonds  passed  from  the  original  lenders  through 
several  hands,  and  were  ultimately  bought  up  by 
the  owners  of  the  cargo,  who  by  indorsement 
became  the  legal  holders.  On  May  5th  1873,  a suit 
of  bottomry  was  instituted  on  behalf  of  Messrs. 
Stoate,  Hosegood,  and  Co.,  the  legal  holders  of  tho 
bonds  and  owners  of  cargo,  and  on  June  10th, 
the  learned  judge  in  default  of  appearance  pro- 
nounced for  the  force  and  validity  of  the  bonds, 
and  condemned  the  Eugenie  in  the  amount  due 
on  the  bonds  with  interest  and  costs,  and  ordered  1 
the  vessel  to  be  appraised  and  sold  at  Bristol. 

The  master  of  the  Eugenie  had  been  engaged  as 
master  at  the  rate  of  112  francs  50  cents  (4/.  10s.)  , 
per  month,  and  had  -erved  as  master  from  Sept.  ' 
11th  1872  to  June  11th  1873,  and  had  thus  | 
earned  as  wages  1012  francs  50  ceuts  (40/.  10s.),  1 
and  had  also  mode  disbursements  to  the  amount 
of  4i.  10s.  8 d.  To  recover  these  sums  a suit  of  • 
wages  and  disbursements  was  instituted  in  the 
High  Court  of  Admiralty  on  Juno  12th  1873,  to 
which  suit  an  appearance  was  entered  by  the 
bottomry  bondholders  on  June  21st.  The  bond- 
holders admitted  the  wages  and  disbursements  to 
be  due,  and  the  judge  ordered  any  questions  as  to 
the  payment  of  an)*  amount  which  might  be  due 
to  the  master  should  come  before  the  court  on 
motion. 

The  Eugenie,  when  sold,  realised,  after  the 
expenses  of  the  sale  had  been  paid,  the  sum  of 
102i.  Os.  6 d.  which  was  paid  into  court.  The  cargo 
was  in  the  hands  of  tho  bondholders,  and  no  bail 
had  been  required  or  given  for  it,  nor  had  the 
freight  been  paid  into  court. 

Cohen,  for  the  bondholders,  moved  for  the  pay- 
ment out  of  court  of  the  amount  of  the  bond. 
The  master  claims  priority  for  his  wages,  but  be 
has  bound  himself  personally  by  tho  bonds,  and 
has  thereby  abandoned  his  right  to  priority : 

The  William,  9wab,  346 : 

The  Jonathan  Goodhue,  Swab,  524  ; 

The  Salaeia,  Lnsh.  545  ; 7 I-  T.  Rep.  N.  S.  440;  1 
Mar.  Law  Cas.  O.8.  261. 

No  doubt  The  Edward  Oliver  (L.  Rep.  1 Adm.  and 
Ecc.  379 ; 16  L.  T.  Rep.  N.  S.  575 ; 2 Mar.  Law 
Cas.  O.S.  507),  will  be  relied  upon  for  the  master; 
but  1 submit  that  the  principle  of  that  case  ought 
not  to  be  extended,  as  it  will  be  if  the  master  has 
priority  here.  In  that  case  there  was  a bond  upon 
ship  freight  and  cargo,  and  the  master  had  bound 
himself  personally;  but  the  owners  of  cargo  had 
put  in  bail,  and  hence  the  bondholders,  being 
different  persons,  had  security  amply  sufficient  to 
satisfy  their  claim  after  the  master  had  been  paid. 
Dr.  Lashington  there  Baid,  “ It  is  argued  for  the 
master  that  the  master's  lien  on  ship  and  freight 
for  wages  and  disbursements  in  general  takes  pre- 
cedence of  a bottomry  bond,  and  though  this  lien 
is  liable  to  be  postponed  to  a bottomry  bond, 
for  which  tho  master  has  made  himself  personally 
liable,  there  is  no  absolute  rule  to  that  effect; 
that  it  is  a rule  made  only  for  the  protection  of 


the  bondholder,  and  consequently  does  not  obtain 
where  the  bottomry  bondholder  does  not  need 
such  protection.  That  in  this  instance  the  bot- 
tomry bonds  will  certainly  be  paid  iu  full  out  of 
cargo,  if  not  out  of  ship  and  freight;  that  the 
holders,  therefore,  have  no  interest  in  claiming  to 
be  paid  out  of  ship  and  freight  before  the  master, 
and  that  the  owners  of  cargo  have  no  equity  to 
insist  upon  the  holders  of  the  bonds  pressing 
their  claims.”  On  this  argument  the  judgment 
proceeded,  for  it  is  further  said  that  from  the 
manifest  wrong,  which  would  be  created  if  tho 
master  were  paid  in  priority  to  bondholders  to 
whom  he  has  personally  bound  himself,  springs 
“ tho  rule  by  which  the  master’s  claim  is  liable, 
under  these  circumstances,  to  be  postponed.  But 
this  rule  frequently  operates  with  great  severity 
against  the  master,  depriving  him  of  his  real 
remedy  for  recovering  nis  wages  and  disburse- 
ments, and  certainly  ought  not  to  be  carried 
beyond  the  exigency  of  the  case ; that  it  ought  not 
to  be  extended  to  circumstances  where  the  bot- 
tomry bondholder  would  not  be  prejudiced  by  tho 
master  being  paid  before  him."  In  this  case  tho 
bondholder  is  also  owner  of  the  cargo,  but  that 
fact  alters  his  position  to  the  extent  that,  if  he 
would  be  prejudiced  by  the  payment  of  the 
master’s  wages,  he  ought  to  have  priority  accord- 
ing to  the  principle  laid  down  in  The  Edward 
Oliver.  The  proceeds  of  tho  ship  in  the  registry  are 
not  sufficient  to  satisfy  the  bonds  without  the  cargo. 
[Sir  R.  PiiiLLiHORK. — If  the  assets  of  ship  cargo 
and  freight  were  marshalled  as  in  The  Edward 
Oliver.  There  would  be  enough  to  pay  all.  Can 
you  by  having  purchased  the  bonds  get  priority 
over  the  master,  and  so  avoid  the  principle  laid 
down  in  that  case  r1]  If  tho  bondholders  were  de- 
ferred to  the  master,  they  as  owners  of  cargo 
would  pay  his  wages  and  would  have  to  recover 
them  over  against  the  shipowner  by  action.  Why 
should  not  tho  shipowner  be  made  personally 
liable  to  tho  muster  in  the  first  instance.  The 
principle  of  The  Edward  Oliver  ought  not  to  be 
extended  so  as  to  affect  owners  of  cargo  who  have 
not  given  bail.  There  it  was  really  hold  that,  in- 
asmuch ns  the  owners  of  cargo  had  given  bail,  the 
bondholders  were  secure,  and  the  master  might 
be  paid  out  of  ship  and  freight.  It  cannot  he 
said  that  tho  owners  of  cargo  are  bound  to  pay 
the  wages  of  the  master.  By  his  own  act  he  has 
deprived  himself  of  his  lien  as  against  the  bond- 
holders, and  he  ought  not  to  be  allowed  to  take 
anything  in  derogation  of  his  act.  The  only 
right  he  has  remaining  is  a personal  action  against 
the  shipowner*.  The  principle  of  The  Edward 
Oliver,  even  if  not  in  my  favour,  is  wrong,  being 
founded  upon  the  fact  that  security  having  been 
given  by  the  owners  of  cargo,  the  bondholders 
could  proceed  against  the  bail.  Here  there  is  no 
bail  for  the  bondholders  to  proceed  against.  [Sir 
R.  Phjllimork. — But  you  have  got  the  cargo  and 
are  safe  so  far.]  Dr.  Lushington  was  wrong,  as  1 
submit,  in  taking  the  fact  of  bail  having  been  given 
into  consideration  at  all.  [Sir  R.  Piiillimork. — But 
he  puts  the  case  upon  the  ground  that  the  master, 
although  contracting  with  the  bondholders,  has 
made  no  contract  with  tho  owners  of  cargo,  and 
the  latter  cannot  invoke  a rule  made  only  for  the 
protection  of  bondholders.]  That  is  a very  narrow 
ground  and  ought  not  to  be  extended.  Where  the 
owners  of  cargo  and  bondholders  are  the  samo 
person  the  case  is  not  applicable,  and  by  pur- 
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chasing  the  bond  owners  of  cargo  can  tako  them- 
selves out  of  the  rule. 

Clarltaon , for  the  master. — The  master,  in  giving 
the  bond,  had  no  interest  in  the  money  advanced. 
The  ship,  cargo,  and  freight,  are  the  principal,  and 
he  is  only  surety.  Nothing  goes  into  his  pocket, 
and  no  interest  passes  to  him.  That  is  the  prin- 
ciple underlying  the  decision  in  The  Edward  Oliver. 
The  only  distinction  between  the  two  cases  is,  that 
here  the  owner  of  cargo  has  bought  the  bond.  In 
The  Edward  Oliver  the  owners  of  cargo  had  to  pay 
the  bond  ; and  here  also,  by  having  bought  it  up, 
they  will  have  paid  it ; practically  the  same  thing 
in  result.  The  master  bound  the  cargo,  in  the 
exercise  of  his  right  as  agent  for  the  owners  of 
cargo,  and  they  cannot  now  come  forward  in  their 
character  of  bondholders  and  refuse  to  allow  him 
to  recover  his  wages.  The  master's  interest  was 
never  in  any  way  involved,  and  he  bound  himself 
only  as  surety  for  the  owner,  and  not  personally  as 
for  his  own  debt. 

Cohen,  in  reply. — If  for  the  purposes  of  the  ship, 
ship  and  cargo  are  hypothecated,  then  the  owners 
of  cargo  have  a right  of  action  against  the  owner 
of  the  ship  if  they  have  to  pay  (Duuean  v.  Benton, 

1 Ex.  537  ; 3 Ex.  644) ; this  shows  that  the  theory 
about  principal  and  surety  is  wrong ; tho  cargo 
is  never  tho  principal  in  such  a case.  The  master 
acts  only  as  agent  for  the  shipowner  in  giving  the 
bond.  If  the  argument  for  the  master  bo  good, 
the  owners  of  cargo  must  pajr  his  wages,  and  this 
is  unjust.  [Sir  II.  PwLLIMORR. — Your  argument 
is,  that  the  owners  of  cargo,  by  buying  np  the 
bond,  have  deprived  tho  master  of  his  right  to 
enforce  his  lien,  because  The  Edward  Oliver 
decided  that  the  owners  of  cargo  are  not  obliged 
to  pay  the  master's  wages,  although  the  assets 
may  bo  marshalled  so  as  to  satisfy  them  out  of  the 
ship  and  freight,  provided  there  is  any  cargo  to 
satisfy  the  bond ; whilst  here  there  is  practically  no 
cargo  to  proceed  against.]  That  is  my  contention. 
By  buying  up  the  bonds,  the  owners  of  cargo  have 
placed  themselves  in  tho  position  of  creditors  of  a 
bankrupt  firm  who  have  bought  up  from  the 
holders  bills  accepted  by  the  firm ; tney  acquire 
the  rights  of  the  holders,  and  the  additional  se- 
curity, without  harming  their  former  position. 

Cur  eulv.  vull. 

July  29. — Sir  R.  Fhillimore.— -I  have  taken 
some  time  to  consider  this  case,  in  which  I have 
pronounced  for  the  validity  of  the  bottomry  bonds. 
They  are  on  ship,  cargo,  and  freight ; the  ship  has 
been  sold ; the  proceeds  aro  insufficient  to  cover 
the  bonds ; tho  net  proceeds  being  76L  16s.  5 d.;  the 
bonds  aro  for  2361.  The  master  has  instituted  a 
suit  for  wages  for  2501.  The  master  has  signed 
both  the  bonds,  and  made  himself  personally  liable 
for  them.  Nevertheless,  under  the  authority  of 
the  decision  in  The  Edward  Oliver  (ubi  tap.),  as 
the  proceeds  of  the  ship  and  cargo  would  be  suffi- 
cient to  jtay  his  wages  and  tho  bonds,  the  court 
might  so  marshall  the  effects  as  to  do  justice  to 
both  parties. 

In  The  Edward  Oliver  the  court  said : “ This 
is  the  first  time  the  point  has  been  raised.  The 
general  principle  is  clear.  If  a master  by  tho 
terms  of  the  bottomry  bond  has  hound  himself, 
as  well  as  ship  and  freight,  for  the  payment  of 
the  bond,  it  would  be  manifestly  wrong  that  in 
defeasance  of  his  own  contract  ho  should  not  only 
not  pay  the  bond  himself,  but  obtain  out  of  the 


proceeds  of  the  ship  and  freight  payment  of  his 
own  claims  against  the  owners,  leaving  the  bot- 
tomry bondholders  unpaid.  Hence  the  rule  by 
which  the  master’s  claim  is  liable,  under  these 
circumstances,  to  be  postponed.  But  this  rule  fre- 
quently operates  with  great  severity  against  the 
master,  depriving  him  of  his  real  remedy  for  re- 
covering his  wages  and  disbursements,  and  cer- 
tainly ought  not  to  be  carried  beyond  the  exigency 
of  tho  case;  that  is,  ought  not  to  bo  extended  to 
circumstances  where  the  bottomry  bondholder 
would  not  be  prejudiced  by  the  master  being  paid 
before  him.  I sec  no  reason  why  the  owners  of 
the  cargo  should  be  benefitted  at  the  expense  of 
the  mnster.  For  tho  master,  though  ho  may  have 
bound  himself  for  the  payment  of  the  bond  to  the 
holders  thereof,  has  made  no  such  contract  with 
the  owners  of  cargo,  and  they  are  not  entitled  to 
invoke  a rule  made  only  for  tne  protection  of  the 
bondholder.  The  court  will  therefore  pronounce 
tho  proceeds  of  the  ship  and  freight  to  be  first 
applied  in  payment  of  the  master’s  claim  for  wages 
and  disbursements.” 

In  the  case  before  me.  the  owner  of  the 
cargo  has  bought  up  the  bonds  apparently 
with  a view  of  taking  this  case  out  of  the 
application  of  the  rule  in  The  Edward  Oliver. 
Moreover,  it  is  urged  that  in  The  Edward  Oliver 
tho  owner  of  the  cargo  had  given  bail,  which  they 
have  not  done  in  this  case.  This  does  not  appear 
to  me  to  affect  the  principle  on  which  I must  decide. 

It  is  said  though  that  it  is  hard  that  the  owners  of 
the  cargo  should  pay  the  wages  of  the  master,  who 
may  bring  an  action  at  common  lew  against  the 
shipowner.  But  I am  unable  to  distinguish  this 
case  from  The  Edward  Oliver , and  as  far  as  general 
equity  is  concerned,  I think  it  is  in  favour  of  the 
master’s  claim.  The  cargo  owners  may  recover 
against  the  shipowner  ( Duncan  v.  Benton,  1 Ex. 
537 ; 3 Ex.  644),  and  it  is  by  the  skill  and  exertions 
of  the  master  that  the  ship  has  been  Bafely  navi- 
gated and  the  cargo  brought  to  its  destination. 
The  bonds  are  somewhat  curiously  worded,  but 
this  circumstance  does  not  affect  the  principle 
applicable  to  the  case.  The  money  is  not  raised 
for  the  benefit  of  the  master,  but  of  the  ship, 
freight,  and  cargo— they  aro  the  principals,  he  is 
the  surety.  I do  not  see  why  the  circumstance 
thnt  the  owner  of  the  cargo  has  purchased  the 
bond  should  put  him  in  a better  condition  than 
any  other  purchaser. 

I shall  follow  The  Edward  Oliver,  and  decree 
as  prayed  by  the  roaster.(a) 

Solicitors  for  the  bondholders,  Fielder  and 
Summer. 

Solicitors  for  the  master,  Clarkson,  Son,  and 
Qreentoell. 


| (a)  The  decree,  as  entered  in  the  minute  book  in  the 

cause  of  wares,  was  as  followa The  judge  having 
maturely  deliberated,  pronounced  that  the  sum  of 
•Wi.  1*.  id.  is  due  to  the  plaintiff  for  wages  and  disburse- 
ments, together  with  costs,  and  he  directed  that  the  said 
sum  and  costs  be  paid  out  of  the  proceeds  of  tho  vessel 
Bnah lie  and  freight,  in  priority  over  the  claim  of  the 
plaintiff  in  cause  No.  £191,  and  he  further  ordered  that 
the  defendants,  the  owners  of  the  cargo  lately  taken  on 
1 board  tho  said  vessel  Eugenie,  do  forthwith  pay  into 
| court  tho  freight  due  on  the  said  cargo." 
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Colin  toil  by  J.  P.  Aipikall,  Esq.,  Barri8t*r-at-Law. 

UNITED  STATES  DISTRICT  COURT  IN 
ADMIRALTY.— EASTERN  DISTRICT  OF 
WISCONSIN.(a) 

Nov.  1872. 

W.  H.  Wolf  p.  The  Scow  Selt. 
Necessaries — Mortgage  of  ship — Priority — Lien — 
Right  lo  proceed  in  rent — Ship  in  home  port — 
Attachment  of  lien  for  necessaries . 

A right  to  proceed  in  rent  may  exist,  although  there 


(a)  Although  it  is  becoming  ft  mnch  more  common  prac- 
tice in  oar  courts  to  cite  American  decisions  than  it  was 
a few  years  bock,  still  it  (roqaently  happens  that  oar 
judges  in  the  Superior  Courts  are  not  very  willing  to 
acc«pt  the  decisions  of  American  courts  as  authorities  on 
questions  of  law  argued  before  them,  with  one  notable 
exception,  namely,  the  decisions  of  tho  Supreme  Court  of 
the  United  States.  The  reason  for  this  hesitation  is 
apparent.  In  England  there  is  a very  prevalent  notion 
that  almost  all  the  English  judges  in  the  United  States, 
except  those  of  the  Supreme  Court,  are  elected  by  toe 
people  for  a term  of  years  only.  This,  in  tho  opinion  of 
the  English  judges  and  lawyers,  is  calculated  to  diminish 
the  authority  of  their  decisions,  on  tho  ground  that  a 
judge,  the  tenure  of  whoee  office  depends  upon  the  will 
of  an  electoral  body,  cannot  be  free  from  extraneous 
influences ; political  pressure  can  be  brought  to  bear 
upon  him,  and,  it  is  to  be  feared,  pressure  of  even  a moro 
demoralising  nature.  This  is  not  only  the  opinion  of 
Englishmen  but  of  many  Americans  of  the  highest  intel- 
lect. Alexander  Hamilton,  whose  name  is  well  known 
throughout  the  United  States,  writing  in  tho  Federalist, 
says,  **  The  standard  of  good  behaviour,  for  continuance 
in  office  of  the  judicial  magistracy,  is  oertainly  one  of  the 
most  valuable  improvements  in  the  practico  of  govern- 
ment. ....  Nothing  can  contribute  so  muoh  to  its  firm- 
ness  and  independence  as  permanency  in  office.  . . . And 
next  to  permanency  in  office,  nothing  can  contribute  more 
to  the  independence  of  the  judges  than  a fixed  provision 
for  their  support."  In  Story’s  Commentaries  (No.  1626) 
this  independence  is  pointed  out  with  special  common- 
dation.  From  these  considerations  it  is  evident  that 
wherever  judges  are  appointed  by  an  executive  to  hold 
their  offices  during  good  behaviour,  their  decisions  are 
entitled  to  be  treated  with  respect  and  as  of  authority, 
so  long  as  there  are  no  other  circumstances,  such  an  an. 
developed  system  of  jurisprudence  or  lack  of  meaas  of 
acquiring  knowledge  of  the  law,  to  detract  from  the 
value  of  those  decisions.  In  a country  like  the  United 
States  publio  opinion  is  likely  to  secure  the  appointment 
of  judges  from  amongst  those  men  best  qualified  for 
their  posts,  wherever  their  tenure  of  offioe  is  permanent. 
In  considering,  therefore,  what  decisions  in  oourts  of  the 
United  States  are  to  be  treated  as  of  authority  in  this 
country,  without  question  and  without  the  necessity  of 
examining  minutely  the  reasons  given  for  such  decisions, 
it  may  be  taken  as  a rule  that  those  conrte  whose  judges 
are  appointed  during  good  behaviour  are  entitled  to  the 
most  weight  in  this  country.  We  have  no  wish  to  say, 
however,  that  there  may  not  be  judges  in  the  United 
States,  who  are  elected  periodically  to  their  offices,  whose 
opinions  are  not  most  valuable ; but  considering  the 
enoimoas  number  of  State  oourts  with  elected  judges, 
and  the  unfortunate  instancies  of  the  behaviour  of  judges 
of  those  oourts  in  the  administration  of  the  law,  it  is 
impossible  for  lawyers  in  this  country  not  to  draw  a dis- 
tinction between  tho  two  classes  of  judges.  Another  very 
prevalent  idea  in  this  country  is  that  the  Federal  courts 
have  power  to  deal  only  with  constitutional  questions  or 
points  of  law  connected  in  some  way  with  treaties  or 
statutes.  Unfortunately  but  little  is  known  in  this 
country  of  the  constitution  of  the  various  courts  in  the 
United  States,  and  it  is  proposed  to  give  a short  notice 
of  those  courts  which  are,  according  to  tho  rule  stated, 
entitled  to  be  treated  with  the  utmost  respoct  in  this 
country.  It  would  be  a difficult  task  to  deal  minutely 
with  their  jurisdiction ; but  still,  with  a view  of  showing 
that  almost  every  question  that  can  emne  before  our 
Superior  Court#  is  also  within  the  jurisdiction  of  such 
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may  be  no  maritime  lien  upon  the  res  against 
wtuch  the  claim  is  made. 

There  is  no  maritime  lien  for  necessaries  supplied 
to  a ship  in  her  home  port,  and  yet  by  the  united 

courts  as  wo  have  mentioned,  it  may  be  useful  to  point 
out  in  a general  way  tho  nature  of  these  powers. 

The  courts  in  the  United  States  are  composed  of  two 
separate  and  distinct  branches,  frequently  exercising  the 
same  jurisdiction  over  the  same  area.  Tho  first  are  tho 
Federal  or  national  courts,  which  derive  their  authority 
from  the  constitution  of  the  United  States,  and  have 
jurisdiction  in  certain  matters  over  the  whole  of  the 
States  forming  the  United  States ; the  second  are  the 
State  courts,  having  a separate  existence  in  each  several 
State,  depending  upon  tne  constitution  of  each  State. 
The  judges  of  tho  Federal  courts  arc  all  appointed  during 
good  behaviour  by  the  President,  with  tho  consent  of 
Congress.  The  judges  of  the  State  courts  are,  as  a rule, 
elected  either  by  the  people  or  the  assemblies  for  various 
terms.  There  are,  howover,  seven  exceptions.  In  New 
Hampshire,  Massachussots,  Delaware,  and  Florida,  they 
are  appointed  during  good  behaviour  ; in  Rhode  Island, 
when  appointed,  they  are  removable  on  a vote  of  tho 
majority  of  both  Houses  of  Assembly ; in  Georgia  they 
are  appointed  by  the  governor,  but  are  removable  ou  the 
address  of  both  Houses  of  Assembly,  or  on  impeachment 
and  oonviation  ; in  the  district  of  Columbia,  tho  seat  of 
of  government  of  the  United  States,  they  are  ap- 
pointed by  the  President  of  the  United  States  during 
good  behaviour;  the  courts  of  this  last  district  are 
rather  Federal  than  State  courts.  The  State  oourts  have 
jurisdiction  in  suits  of  every  nature  except  where  their 
jurisdiction  is  taken  away  by  express  enactment  of  the 
United  States  Legislature.  Tne  jurisdiction  of  the 
Federal  courts  is  defined  by  various  enactments  of  the 
United  States  Legislature,  and,  as  it  is  rather  with  theso 
latter  oourts  that  the  present  notice  is  concerned,  from 
the  nature  of  their  constitution,  an  attempt  will  bo  made 
to  show  over  what  questions  their  power  extends. 

By  tho  Constitution  of  the  United  States  (Art.  III. 
8.  1)  the  judicial  power  of  the  United  States,  that  is,  of 
the  Federal  courts  “ shall  be  vented  in  one  Supreme 
Court,  and  in  such  inferior  oourts  as  the  Congress  may, 
from  titno  to  timo,  ordain  and  establish.  Tno  judges, 
both  of  the  supreme  and  inforior  oourts,  shall  hold  their 
offices  during  good  behaviour.”  By  sect.  2,  " Tho 
judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  the  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  bo  made,  nnder 
their  authority ; to  all  oases  affecting  ambassadors,  other 
publio  ministers  and  consuls ; to  all  casee  of  admiralty 
and  maritime  jurisdiction ; to  controversies  to  whioh  the 
United  States  shall  bo  a party ; to  controversies  between 
two  or  moro  Statos,  between  a State  and  citizens  of 
another  State,  between  citizens  of  different  States, 
between  citizens  of  the  same  State  claiming  lands  under 
grouts  from  different  States,  and  between  a State  or  tho 
citizens  thereof,  and  foreign  States,  citizens,  or  subjects. 
In  all  cases  affecting  amoassadors,  other  pnblic  minis- 
ters, and  consuls,  and  those  in  which  a State  shall  be  a 
partv,  the  Supreme  Court  shall  have  original  jurisdiction. 
In  all  other  cases  before  mentioned,  the  Supreme  Court 
shall  have  appellate  juried iction,  both  as  to  law  and  fact, 
with  each  exceptions  and  under  such  regulations  as  Con- 
gress shall  make."  By  Art.  XI.,  amending  the  Consti- 
tution, “ the  judicial  power  of  the  United  States  shall 
not  be  considered  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State.”  Under  the  powers 
thus  given  by  the  Constitution,  Congress  consti- 
tuted three  oourts:  the  Supreme  Court  named  in  the 
Constitution,  and  certain  inferior  courts,  the  circuit 
courts,  and  district  oourts.  The  Supreme  Court  has  had 
a varying  number  of  judges,  but  by  an  Act  passed  on  the 
10th  April  I860  (-list  Congress,  boss.  1,  c.  22),  s.  1,  it  now 
consists  of  a Chief  Justice  and  eight  associate  justices, 
any  six  to  form  a quorum.  The  cirouit  oourts  for  the 
different  districts,  formerly,  under  the  Judiciary  Aot  1789 
(o.  22,  s.  1),  and  Acts  passed  in  1793  (c.  22,  s.  1),  and  in 
1802  (o.  31,  s.  4),  consisted  of  a justice  of  the  Supreme 
Court  and  the  district  judge  of  the  district,  the  judgment 
of  the  oourt  being  in  accordance  with  that  of  the  justice 
of  the  Supreme  Court ; considerable  doubt  oxisted  at  one 
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States’  rules  of  jrractire  for  Courts  of  Admiralty  the 
material  men  may  proceed  in  rem  against  the  ship. 
Semble , that  the  Hen  of  material  men  for  necessaries 
supplied  to  a ship  in  her  home  port — that  is, 

time  to  whether  Congress  had  power  to  make  the 
justices  of  the  Supreme  Court  act  as  aircuit  judges,  and 
as  to  whether  they  ought  not  to  appoint  circuit  judges  : 
(see  Stuart  v.  Laird,  1 Crouch  Rep.  2119;  1 Cond.  316.) 
Now  however,  by  the  above- mentioned  Act  of  t.ho  10th 
April  1869,  8. '2,  a circuit  judge  ha*  boon  appointed  for 
each  of  the  nine  judicial  circuit*,  with  the  powers  of  a 
justice  of  the  Supremo  Court  within  his  circuit ; and  cir- 
cuit court*  are  to  bo  held  by  the  justice  of  the  Supremo 
Court,  or  by  the  circuit  judge,  or  by  tho  district  judge 
sitting  alone ; or  by  the  justice  of  the  Supreme  Court 
and  the  circuit  judge  sitting  together,  the  justice  of  the 
Supreme  Court  presiding  ; or  in  the  event  of  the  absence 
of  either  of  them,  the  other  (who  shall  preside)  snd  the 
district  judge ; aud  (sect.  4)  it  is  the  duty  of  the  justice 
of  the  Supreme  Court  to  attend  at  least  one  term  of  the 
circuit  court  in  each  district  of  hi*  circuit  daring  every 
period  of  two  years.  The  circuit  of  each  justice  of  the 
Supreme  Court  and  each  circuit  judge,  extends  over 
several  districts.  The  district  courts  are  held  by  one 
district  judge  for  each  district,  who  is  compelled  to  reside 
in  the  district  for  which  he  is  appointed  : (Judiciary  Act 
1789,  o.  20,  s.  3 ) Those  district*  consist  either  of  the 
whole  of  a State,  or  of  part*  of  a State  divided  into 
Northern,  Southern,  Eastern,  and  Western  districts,  as 
the  case  may  be  ; and  there  are  district  courts  having 
jurisdiction  over  every  State  of  the  Union.  Here  then 
there  is  a complete  system  of  courts  whose  judges  are 
appointed  by  the  highest  anthority  of  the  United  States, 
and  hold  their  offices  apart  from  popular  will.  It  only 
remains  to  show  that  these  courts  havo  jurisdiction  in  all 
matters  which  come  before  our  courts  in  order  to  prove 
that,  being  competent  to  deal  and  dealing  with  nil 
questions  arising  in  a commercial  country  bearing  an  in- 
timate resemblance  to  ours  in  its  law*  and  customs,  their 
decisions  are  entitled  to  respect  at  oar  hands. 

It  will,  perhaps,  be  moro  convenient  to  deal  with  the 
lowest  court  fin>t,  aud,  in  so  doing,  wo  shall  only  deal 
with  the  civil  jurisdiction,  omitting  the  criminal  as  apart 
from’our  subject.  The  dintrict  courts  **  have  exclusive 
original  cognizance  of  all  civil  cause*  of  Admiralty  and 
maritime  jurisdiction,  including  all  seizure*  under  laws 
of  impost,  navigation,  or  trade  of  the  United  States, 
where  the  seizures  are  made  on  waters  which  are  navig- 
able from  the  sea  by  vessels  of  ten  or  moro  tons  burden, 
within  their  respective  districts,  as  well  as  upon  the  high 
seas,  saving  to  suitors  in  all  case*  the  right  of  a common 
law  remedy,  where  the  common  law  is  competent  to  give 
it;  and  shall  also  have  exclusive  original  cognizance  of 
all  seizures  on  land,  or  other  waters  than  as  aforesaid 
made,  and  of  all  suits  for  penalties  incurred  under  tho  [ 
laws  of  the  United  States.  And  shall  also  have  cog. 
nizance  concurrent  with  the  courtH  of  tho  several  States, 
or  the  circuit  courts,  as  the  case  may  be,  of  all  causes 
where  an  alien  sues  for  a tort  only  in  violation  of  tho  law 
of  nations,  or  a tready  of  the  United  States.  And  shall 
also  have  cognizance,  concurrent  as  last  mentioned, of  all 
suite  at  common  law  where  the  United  States  sue,  and 
the  matter  in  dispute  amounts,  exclusive  of  costs,  to  the 
sum  of  lOOdols.  Aud  shall  also  have  jurisdiction  exclu-  i 
siTely  of  the  courts  of  the  several  State*,  of  all  suits 
against  consuls  or  vice-consuls:”  (Judiciary  Act  1789, 
o.  20,  b.  9.)  They  have  also  an  inherent  jurisdiction  in 
all  matters  of  prize  and  capture  at  sea  : tQlass  v.  Stoop 
Betsey , Dallas,  0 ; Bingham  v.  Cabot,  3 Dallas,  19;  The 
Amiable  Nancy,  3 Wheaton,  5-16 ; The  Emulous,  1 Gal- 
lisou,  563,  575),  a*  well  a*  by  statute  (Act  of  1812,  c.  107, 
s.  6);  both  on  the  high  sea*  and  inland  waters  (Act  of 
1818,  c.  88,  s.  7) ; and  in  ca«cs  of  quasi  admiralty  juris- 
diction arising  in  the  inland  lakes  of  the  United  States 
they  may  exercise  the  ordinary  admiralty  jurisdiction 
(Act  of  1845,  c.  20).  The  circuit  courts  have  original 
cognizance  concurrent  with  the  court*  of  the  several 
States,  of  all  suits  of  a civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
c<»*t*.  the  sum  or  value  of  five  hundred  dollars,  and  the 
United  States  are  plaintiff*  or  petitioner*  ; or  an  alien  is 
a party,  or  the  suit  is  between  the  citizen  of  the  State 
where  the  suit  is  brought,  and  the  citizon  of  another 
State,  and  "if  a suit- be  commenced  in  any  State  court 


their  right  to  he  paid  out  of  the  res — attaches 
only  on  the  seizure  of  the.  ship  under  admiralty 
process. 

Mortgagees  hare  no  maritime  lien  upon  a ship  upon 

against  an  alien,  or  by  a citizen  of  tho  State  in  whioh  the 
suit  i*  brought  against  a citizen  of  another  State, 
and  the  maiter  in  dispute  exceeds  the  sum  of  500 
dollars,  exclusive  of  coat*,  to  be  made  to  appear  to  the 
satisfaction  o*  the  iourt,”  tho  defendant  may  by  potition 
to  the  State  Court  have  the  cause  removed  into  the  dis- 
trict court  (Judiciary  Ant  1789,  s.  12),  and  this  removal 
is  of  right  (Gordon  v.  tonyest,  16  Peters,  97, 104)  ; simi- 
larly, any  cause  where  citizens  of  the  same  State  olaim 
land  under  grants  from  different  Staton  may  be  removed 
into  the  circuit  court  i (Judiciary  Act  1789,  s.  12).  The 
circuit  oonrt*  have  also  cognizance  in  canon  of  patents 
and  copyright : (Act  of  1819,  c.  19;  Act  of  1836,  c.  357, 
*.  17  ; Act  of  1842,  c.  263,  s.  5.)  The  circuit  oourts  hare 
also  apiNillate  jurisdiction  from  tho  district  court*.  Final 
decree*  and  judgments  in  civil  actions  in  a district  oourt, 
where  the  matter  in  dispute  exceeds  the  sum  or  value  of 
50  dollars,  exclusive  of  costs,  may  be  re-examined  and 
reversed  or  affirmed  in  a circuit  court  held  in  the  same 
district  upon  a writ  of  error,  but  there  can  be  no  reversal 
on  a writ  of  error  for  error  in  ruling  any  plea  in  abate- 
ment, other  than  a plea  to  the  jurisdiction  of  the  court, 
or  such  a plea  to  a petition  or  bill  in  equity,  as  is  the 
nature  of  a demurrer,  or  for  an  error  in  fact : (Judiciary 
Act  1789,  c.  20,  s.  22.)  From  final  docrece  of  a district 
oonrt  in  cases  of  admiralty  and  maritime  jurisdiction, 
when  the  matter  in  dispute  exceeds  the  sum  or  valuo  of 
300  dollars,  exclusive  of  oosts,  there  is  an  appeal  to  the 
next  circuit  court  held  in  such  district  (Judiciary  Act 
1789,  c.  20,  s.  21),  and  also  an  appeal  from  all  final  judg- 
ments and  decrees  in  any  of  the  district  oourt*  where 
the  matter  in  dispute  exceeds  tho  sum  or  value  of  50 
dollars  to  tho  next  oirouit  court  held  in  the  district  (Act 
of  1803,  o.  40).  The  original  jurisdiction  of  the  Supreme 
Conrt  ha*  already  been  stated.  It  has,  moreover,  exclu- 
sive jurisdiction  of  all  controversies  of  a civil  nature 
where  a State  is  a party,  except  between  a State  aud  its 
citizens,  and  except  also  between  a State  and  citizens  of 
other  States,  or  aliens,  in  which  latter  case  it  has  original 
but  not  exclusive  jurisdiction ; and  has  exclusive  juris- 
diction  of  such  suite  or  proceedings  against  ambassadors, 
or  other  public  ministers,  or  their  domestics,  or  domestic 
servants,  as  a oourt  of  law  can  have  or  exercise  con- 
sistently with  the  law  of  nations ; and  original,  but  not 
exclusive  jurisdiction  of  all  suits  brought  by  amhasaa- 
dors,  or  other  public  minister*,  or  in  which  a consul  or 
vice-consul,  shall  bo  a party  : (Judiciary  Act  1789,  o.  29, 
s.  13.)  The  Supreme  Court,  moreover,  ha*  power  to 
i*suo  writ*  of  prohibition  to  the  distriot  oourts,  when 
rocoeding  as  courts  of  admiralty  and  maritime  juris- 
iction:  (See  United  States  r.  Peters,  3 Dallas,  121 1 
1 Cond.  60;  Bonn  is  v.  Schooner  James  and  Catherine, 
Baldwin,  544,  563) ; and  writ*  of  mandamus,  in  oases 
warranted  by  the  principle*  and  usages  of  law,  to  any 
oourt*  appointed,  or  person*  holding  office,  under  the 
authority  of  tho  United  States  : (Judiciary  Act  1789, 
o.  20,  s.  13.)  The  appellate  jurisdiction  has  already  been 
noticed  in  Article  3 of  the  Constitution  before  set  out, 
and  the  way  in  which  it  i*  exercised  is  prescribed  by 
Aot  of  Congress.  It  bas  appellate  jurisdiction  from  the 
circuit  court*  and  from  the  conrt*  of  the  several  States 
in  certain  cases  : (Judiciary  Act  1789,  c.  20,  s.  13.)  Final 
judgments  and  decrees  in  civil  actions  and  suits  in 
equity,  in  a circuit  oourt,  brought  there  by  original 
process  or  removed  thero  from  court*  of  the  several 
States,  or  removed  thore  by  appeal  from  a district  oonrt, 
where  the  sum  in  dispute  exceeds  2000  dollars,  may, 
upon  a writ  or  error,  be  re-examined  and  reversed  or 
affirmed  in  the  Supreme  Court,  subject  to  the  same 
limitation*  as  writs  of  error  in  the  circuit  court*  (Judi- 
oiary  Act  1789,  c.  20,  s.  22),  and  writ*  of  error  also  lie  to 
the  Supreme  Court  from  all  judgments  of  a oircuit  conrt 
in  cases  brought  there  by  writ*  of  error  from  the  dis- 
trict courts  with  the  name  limitations  : (Aot  of  1810,  c.  43, 
s.  3).  From  all  final  judgments  and  decrees  rendered, 
or  to  be  rendered  in  any  circuit  court  or  in  any  district 
court  acting  as  a circuit  conrt  in  any  cases  of  oqnity,  of 
admiralty  and  maritime  jurisdiction,  and  of  prize  or  no 
prize,  where  tho  matter  in  dispute,  exclusive  of  oosts, 
excoods  the  sum  or  value  of  2000  dollars,  an  appeal  is 
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which  they  hold  a mortgage ; and,  according  to 
United  States’  law,  no  remedy  against  the  ship  in 
rem  in  the  admiralty  courts,  but  may  appear  as 
respondents  in  a suit  in  rem,  and  set  up  their 
mortgage  as  the  conditional  owners  of  the  ship, 
and  claim  that  their  mortgage  is  a legal  lien  On 
the  ship  prior  in  date  to  the  attachment  under  the 
monition  in  a suit  by  material  men  for  necessaries 
supplied  in  a home  port,  and  also  prior  to  the 
cemtract  for  the  supply  of  the  necessaries. 

Where,  mortgagees  know  that  repairs  are  being  made 
on,  and  necessaries  supplied  to,  a ship  on  which 
they  hotel  a mortgage,  whereby  she  is  made  a more 
valuable  security,  and  the  material  men  execute 
the  repairs,  fyc.,  with  a knowledge  of  the  mortgage, 
but  relying  on  their  right  to  proceed  in  rem 
against  the  ship,  the  parties  are  entitled,  upon 
principles  of  equity,  to  be  placed  upon  an  equality 
as  to  the  distribution  of  the  proceeds  of  sale,  of  the 
ship.(b ) 

Thus  was  a cause  of  necessaries  instituted  in  rein 

allowed  to  the  Supreme  Court : (Act  of  1803,  c.  40,  e.  2.) 
An  appeal  or  writ  of  error  lies  to  the  Supreme  Court 
from  the  circuit  courts  in  copyright  and  patent  cane* 
(Act  of  1819,  o.  19  ; Act  of  1830,  c.  357,  s.  17)  ; an  appeal 
lies  in  cases  of  habeas  corpus  : (Act  of  1842,  c.  257.)  From  [ 
the  final  decree  or  jndfpnent  in  any  suit  in  the  highest  | 
court  of  law  or  equity  in  a State  in  which  the  decision  in 
the  suit  could  be  had,  where  is  drawn  in  question  tho 
validity  of  a treaty,  a statute  of,  or  an  authority  exer- 
cised under,  the  United  Status,  and  the  decision  is  against  | 
their  validity ; or  where  is  drawn  in  question  the  validity 
of  a statute  of,  or  an  authority  exercised  under,  any 
State  on  tho  ground  of  their  being  repugnant  to  the  con- 
stitution, treaties  and  laws  of  the  United  States,  and  the 
decision  is  in  favour  of  such  their  validity ; or  where  is 
drawn  in  question  the  construction  of  any  clause  of  the 
constitution,  or  of  a treaty,  or  statute  of,  or  commission 
held  under,  the  United  States,  and  the  decision  is  against 
the  title,  right,  privilege  or  exemption,  especially  set  up 
by  either  party,  a writ  of  error  lies  to  the  Supreme  Court : 
(Judiciary  Act  1789,  o.  20,  s.  25.) 

We  have  now  sot  out  the  jurisdiction  of  the  soveral 
Federal  courts  so  far  as  is  necessary  for  our  present  pur- 
pose, and  in  doing  so  have  endeavoured  for  the  sake  of 
greater  accuracy  to  follow  the  words  of  the  various  Acts 
conferring  that  jurisdiction.  Tho  jurisdiction  of  tho 
State  courts  in  all  civil  matters,  save  such  as  are  ex- 
pressly excepted,  is  concurrent  and  co-extensive  with 
that  of  the  Federal  oonrts.  A perusal  of  the  above  state- 
ment will  be  sufficient,  we  think,  to  show  that  there 
exist  in  tho  United  States  a number  of  court*  which 
possess  jurisdiction  over  every  mattery-bankruptcy, 
divorce,  and  probate  only  excepted — that  can  conic  before 
our  own  courts,  and  which  possess  those  qualifications 
which  confer  upon  tho  judgments  of  our  courts  the 
authority  universally  yielded  to  them.  When  it  is  re- 
membered that  the  Federal  courts  have  jurisdiction  in 
all  cases  arising  between  citizens  of  different  Status,  it 
will  bo  seen  at  once  that  almost  evory  question  of  law 
may  arise,  and  be  decided  by  the  Federal  courts.  The 
opinions,  then,  of  the  judges  of  these  courts  may  be  accepted 
in  this  country,  not  as  binding  it  is  true,  but  as  of  the 
highest  authority,  and  the  same  may  be  said  also  of  the 
judges  of  those  few  States  we  have  before  enumerated, 
making  allowance  for  the  foot  that  the  better  lawyers  would 
naturally  be  chosen  for  the  Federal  courts.  It  is  not  in 
any  way  our  intention  to  depreciate  the  decisions  of  the 
State  courts  ; but  our  object  has  rather  been  to  point 
out,  as  far  as  our  limited  space  would  allow,  the  valne 
of,  and  wide  field  covered  by,  the  decisions  of  the  Federal 
courts,  about  which  there  is  little  accurate  knowledge 
in  this  country. — Ed.] 

(f>)  The  doctrine  that  there  cau  be  no  right  to  proceed 
in  rem  unless  there  be  a maritime  lien  ha*  had  many 
ardent  supporters ; no  less  has  it  been  oontondod  that 
where  there  is  a lien  given,  no  matter  how,  thore  ought 
to  be  a proceeding  in  rem  to  enforce  it.  This  question 
was  very  ably  discussed  in  an  article  in  that  admirable 
periodical,  The  American  Law  Review,  for  Oct.  1872, 


Tiik  Scow  Sblt. 

in  the  United  States  District  Court  in  Admiralty 
against  the  Scow  Sell.  An  appearance  was  entered 
on  behalf  of  the  mortgagees  of  the  vessel.  The 
facts  are  sufficiently  set  out  in  the  judgment. 

Markham  for  libellants. 

Emmons  and  Hamilton  for  respondent. 

Opinion  of  the  court  by  Miller,  J. : The  libel- 
lants are  shipbuilders  and  proprietors  of  dry  docks 
in  the  city  of  Milwaukee,  and  as  such  made  neces- 
sary repairs  upon  the  Scow  Sell,  a vessel  owned  in 
said  city.  Tms  libel  is  brought  to  recover  the 
amount  of  the  repairs  and  supplies.  The  owner  of 
the  vessel  not  appearing,  Osuld  Torrison,  a mort- 
gagee was  allowed  by  the  court  to  appear  as  a 
claimant  and  answer  the  libel.  Tbe  answer  alleges 
that  the  libellants  have  no  maritime  lion  upon  the 
vessel,  and  no  lawful  right  to  bring  or  maintain 
their  libel,  the  said  vessel  being  owned  at  tho  port 
of  Milwaukee  by  a resident  of  tho  said  city,  and 
that  the  repairs  and  materials  were  performed  and 
furnished  in  said  city  at  the  instance  and  request 
of  the  owner  of  the  vessel.  The  respondent  further 
alleges  and  propounds  that  one  Patrick  Hoye,  by 

under  the  head  of  “ Admiralty  Rule  XU.,"  whioh  is  cited 
in  the  judgment  of  the  present  ease.  It  was  there  con- 
tended that  if  a material  man  has  by  an  act  of  Logiala- 
turo  acquired  a lien  for  necessaries  supplied,  he  has  a 
right  to  enforce  that  lien  through  the  admiralty  process  : 
hence  that  where  a State  Legislature  has  given  a material 
man  suoh  a lion  upon  a domestic  ship,  the  Admiralty  it 
bound  to  enforce  that  lien.  It  must  be  remembered, 
however,  in  discussing  this  question  that  Congress  has 
reserved  to  itself  the  power  of  legislating  on  commercial 
questions ; and  it  is,  to  say  tho  least,  questionable  whothor 
a State  Legislature  can  create  what  is  ordinarily  under- 
stood by  a " maritime  lien,"  that  is,  a right  to  attach  the 
res  for  & debt,  and  to  enforce  payment  oat  of  it  in 
priority  to  other  oloims.  Tho  State  may  give  power 
I to  attach  the  res,  or  rather  if  the  admiralty  forms  per- 
mit, the  MS  may  be  attached  as  on  a maritime  oontraat ; 
but  to  give  priority  over  other  claims  is  to  affect  com- 
mercial  relations,  and  to  interfere  with  the  rights  of  Con- 
gress. It  would  seem  that  tho  /imeriraa  Law  Review  has 
scarcely  apprehended  the  distinction  between  maritime 
liens  and  other  liens,  which,  although  giving  a right  to 
attach  the  re*  as  security,  do  not  affect  priority  of  pay- 
ment. If  a State  statute  gave  in  express  terms  a “ mari  ■ 
time  lien"  upon  domestic  ships,  it  is  possible  that  it 
might  be  hold  to  be  enforceable  as  such  in  an  Admiralty 
Court:  (see  The  Planter,  7 Peter's.  U.S.  Sup.  Ct.  Rep. 
321),  but  even  this  is  doubtful.  But  where  the  local 
I statute  gives  only  a lien,  a mere  right  to  proceed  in  rem 
against  a ship,  it  cannot  be  said  that  it  gives  a maritime 
lieu  with  all  its  attendant  consequences.  A maritime 
lien  and  a proceeding  in  rein  are  no  longer  equivalent 
terms,  despite  what  was  said  in  The  bold  Huccleugh 
(7  Moore  P.C.C.  281),  which  was  decided  at  a time  when 
tho  English  Admiralty  had  jurisdiction  to  prooeed  in 
rem  only  in  casos  where  there  already  existed  a maritime 
lien.  Now  that  the  jurisdiction  has  been  extended,  pro- 
ceedings in  rem  may  be  instituted  by  material  men  against 
British  ships  or  by  mortgagees  : (3  A 4 Viet.  c.  65,  s.  6 ; 
24  Viet.  c.  10,  ss.  5,  10,  35),  yet  in  neither  case  is  there  a 
maritime  lien  conferred:  (The  Pacific,  B.  A L. 243;  The 
Two  Ellen*,  1 Asp.  Mar.  Law  Cas.  40,  208.)  It  would 
scum  more  correct  to  coucludo  that  a local  statute  giving 
a right  to  proceed  in  rem  does  not  neoessarily  create  a 
lien,  or  oblige  an  Admiralty  Court  to  entertain  a suit  by 
a person  having  tho  right,  but  rather  that  the  lien  created 
by  tho  local  statute, (unless  expressly  enacted  to  boa  mari- 
time lion,  is  to  be  applied  by  the  Admiralty  Coarts 
only  to  enable  the  creditor  to  enforce  his  right  against 
the  ship  whilst  remaining  in  the  hands  of  tho  owners,  on 
whose  orders  the  supplies  are  furnished ; in  other  words, 
the  lien  attaches  only  on  the  commencement  of  the  Ad- 
miralty process,  and  any  prior  claim  against  the  re»  will 
take  precedence  of  the  claim  of  the  material  men,  unless 
circumstances  show  that  the  prior  claimant  knowingly 
allowed  the  valao  of  the  -diip  to  bo  imrcaiod  and  then 
seized  her.— Ed. 
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a mortgage  dated  23rd  Dcc.l  889,  conveyed  said 
vessel  to  him  to  secure  a portion  of  the  purchase 
price  of  the  vessel,  and  that  the  mortgage  was 
recorded  in  the  office  of  the  collector  of  customs  in 
the  city  of  Milwaukee  on  the  24th  of  the  B»me 
month  of  December.  He  claims  title  to  said  vessel 
paramount  to  the  claim  of  the  libellants.  The 
facts  pleaded  are  not  disputed. 

A maritime  lion  was  considered  the  foundation 
of  proceedings  in  rem  when  admiralty  and  mari- 
time jurisdiction  was  conferred  upon  the  federal 
courts.  Such  proceeding  was  to  make  perfect 
a right  inchoate  from  the  moment  the  lien  at- 
tached. When  a maritime  lien  existed,  a pro- 
ceeding in  rein  was  the  proper  course  to  carry 
it  into  effect.  An  Act  of  Congress,  approved 
29th  Sept.  1789,  entitled  “ An  Act  to  regu- 
late process  in  the  courts  of  the  United  States  ” 
(1  Statutes  at  Large,  93)  directed  that  tho  forms 
and  modes  of  proceeding  in  causes  of  Admiralty 
and  maritime  jurisdiction  shall  be  according  to 
the  course  of  tho  civil  law.  By  the  Act  of  8th  May, 
1792  (1  Statutes  at  Large,  275),  “ the  forms  und 
modes  of  proceeding  are  to  bo  according  to  the 
principles,  rules,  ami  usages  which  belong  to  the 
courts  of  admiralty  in  contradistinction  from 
courts  of  common  law,  except  so  far  as  may  have 
been  prorided  for  by  the  Act  to  establish  the 
judicial  courts  of  the  United  States,  subject  how- 
ever to  such  alterations  and  additions  as  the  said 
courts  respectively  shall  in  their  discretion  deem 
expedient,  or  to  such  regulations  os  the  Suprome 
Court  of  the  United  States  shall  think  proper  from 
time  to  time  by  rule  to  prescribe  to  any  circuit  or 
district  court  concerning  the  same.”  The  power 
here  conferred  on  the  Supreme  Court  was  enlarged 
by  an  Act  of  Congress,  approved  23rd  Aug.,  1842 
(5  Statutes  at  Large.  517,  sect.  4).  Pursuant  to 
tho  authority  of  these  two  Acts  of  Congress,  tho 
Supreme  Court  of  the  United  States,  at  the  term 
of  Jan.  1842,  adopted  rules  of  practice  for  the 
courts  of  admiralty  ; one  of  these  rules  is  this 
rule  12 : “ In  all  salts  by  material  men  for  supplies 
or  repairs  or  other  necessaries  for  a foreign  vessel 
or  ship,  or  for  a ship  in  a foreign  port,  the  libellant 
may  proceed  against  the  ship  and  freight,  in  rem, 
or  against  the  master  or  the  owner  alono  in  per- 
son  a hi.  And  the  like  proceeding  in  rem  shall  apply 
to  cases  of  domestic  ships  where,  by  tho  local  law, 
a lien  is  given  to  material  men  for  supplies,  repairs, 
or  other  necessaries."  At  the  December  term  of 
the  Supreme  Court,  1858,  the  said  12th  rule  of 
practice  was  repealed,  and  the  following  rule  was 
substituted  in  its  place:  “In  all  suits  by  material 
men  for  supplies  or  repairs,  or  other  necessaries, 
for  a foreign  ship  or  for  a ship  in  u foreign  port, 
the  libollaut  may  proceed  against  the  snip  and 
freight  in  rein,  or  against  the  master  or  owner 
alone  in  personam.  And  the  like  proceeding  in 
personam,  but  not  in  rein  shall  apply  to  coses  of 
domestic  ships,  for  supplies,  repairs,  or  other  neces- 
saries.” If  this  rule  had  not  been  repealed  nor 
modified,  these  libellants  could  not  maintain  this 
libel  in  rein.  But  at  the  December  terra  of  the 
Supreme  Court  of  1871,  the  said  12th  rulo  was 
amended,  so  as  to  read  : “ In  all  suits  by  material 
men  for  supplies  or  repairs,  or  other  necessaries, 
the  libellants  may  proceeed  (against  tho  ship  and 
freight  in  rem,  or  against  the  master  or  owner 
in  personam This  libel  is  brought  under  this 
Inst  rule. 

The  9th  section  of  the  Act  to  establish  the  1 


The  Scow  Sblt.  [American  Refs. 


judicial  courts  of  the  United  States  (1  Statutes 
at  Largo,  73)  confers  upon  the  district  courts 
“ exclusive  original  cognizance  of  all  civil  cases  of 
Admiralty  and  maritime  jurisdiction.”  The 
English  rules  that  were  supposed  to  exist  at  the 
date  of  tho  adoption  of  the  Constitution  of  the 
United  States,  and  when  the  above-mentioned  Act 
was  passed  by  Congress,  that  tho  admiralty  juris- 
diction did  not  extend  beyond  tide  waters,  and 
that  proceedings  in  rem  could  only  be  sustained 
for  the  adjudication  of  a maritime  lien,  have  been 
exploded.  The  admiralty  and  maritime  jurisdic- 
tion granted  to  the  Federal  Government  by  the 
Constitution  of  the  United  States,  is  not  limited  to 
tide  waters,  but  extends  to  all  public  navigable 
lakes  and  rivers  where  commerce  is  carried  on 
between  different  States  and  with  foreign  nations : 
(The  Genesee  Chief,  12  Howard,  U.  S.  Sup.Ct.  Rep. 
443,  and  many  subsequent  decisions.)  LienB 
by  bottomry  bonds,  for  seamen's  wages,  salvage 
service,  and  for  supplies  and  repairs  in  a foreign 
port,  are  supposed  to  be  founded  in  contracts  upon 
the  credit  of  the  vessel,  and  are  distinguished  from 
contracts  at  the  home  port  of  the  vessel,  which 
are  contracts  on  shore  on  tho  credit  of  tho  owner. 
Contracts  at  the  home  port  for  repairs,  supplies 
for  the  use,  or  insurance  of  a vessel,  are  now  con- 
sidered as  maritime  contracts  cognizable  in  the 
Admiralty.  In  the  case  of  the  Moses  Tayloi'  (4 
Wallace,  U.  S.  Sup.  Ct.  Rep  411)  it  is  announced 
that  the  distinguishing  and  characteristic  feature 
in  a suit  in  admiralty  is,  that  the  vessel  proceeded 
against  itself  is  seized  and  impleaded  as  a defen- 
dant., and  is  judged  and  condemned  accordingly. 
And  in  The  Hine  v.  Trevor  (Idem.  555),  and  in 
Insurance  Company  v.  Dunham.  (11  Wallace,  1),  it 
is  stated  that  the  true  criterion,  whether  contracts 
are  within  the  admiralty  and  maritime  jurisdic- 
tion, is  their  nature  and  subject-matter,  as  whether 
they  are  maritime  contracts  having  reference  to 
maritime  service,  maritime  transactions,  or  mari- 
time casualties,  without  regard  to  the  place  where 
they  arc  made.  In  view  of  these  principles,  it  was 
held  in  this  case  that  the  contract  of  marine  in- 
surance is  a maritime  contract  within  Admiralty 
and  maritime  jurisdiction  m pei'sonam.  I think  it 
is  notv  settled  that  these  libellants  can  maintain 
their  libel  in  rem  for  the  recovery  of  their  claim 
for  repairs  and  supplies. 

The  question  is  not  presented  in  this  case 
whether  the  lien  attached  at  the  date  of  the 
work  done  and  the  supplies  furnished,  or  by 
the  attachment  under  the  monition.  My  im- 
pression at  present  is,  that  the  rule  merely  ex- 
tends a remedy  to  a domestic  creditor,  and  that 
his  lien  attaches  by  the  seizure.  It  is  clear  that  a 
mortgagee  of  a vcssol  has  no  maritime  lien  or 
remedy  in  ran  in  the  Admiralty  Courts.  The 
mere  mortgage  of  a vessel,  other  than  that  of  an 
hypothecated  bottomry,  is  a contract  without  any 
of  the  characteristics  or  attendants  of  a maritime 
loan,  and  is  entered  into  by  the  portion  to  it  with- 
out reference  to  navigation  or  perils  of  the  sea : 
('The  John  Jay,  17  How.  L\  S.  Sup.  Ct.  Rep.  399.) 
Tho  record  of  tho  mortgago  set  up  in  the  answer 
makes  it  a legal  lien,  but  not  a maritime  lien.  The 
mortgagee,  as  such,  cannot  proceed  in  this  court 
in  mn  for  the  condemnation  and  sale  of  tho  vessel. 
After  a sale  of  a vessel  under  an  ndrnirulty  decree, 
tho  mortgagee  can  petition  tho  court  for  payment 
out  of  remnants  ana  surplus.  A legal  title  passes 
l conditionally  by  the  mortgagor  to  the  mortgagee ; 
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and  it  is  more  equitable  to  pay  out  of  the  registry 
the  surplus  of  proceeds  of  sale  of  a vessel  to  a 
mortgagee  than  to  the  owner  of  the  equity  of  re- 
demption. The  mortgagee  was  allowed  as  the 
conditional  owner  of  the  vessel,  and,  in  the  absence 
of  the  mortgagor,  to  appear  and  set  up  his  mort- 
gage, and  claim  that  it  is  a legal  lien  on  this  vessel 
prior  in  date  to  the  attachment  under  the  libel- 
lants* monition,  and  also  prior  to  their  contract 
propounded  in  their  libel. 

The  State  law  provides  for  a lien  for  supplies 
and  repairs  upon  boats  and  vessels  used  in  navi- 
gating the  waters  of  the  Stute,  and  authorizes 
proceedings  in  rem  against  said  boats  and  vessels. 
If  this  law  has  any  validity  as  authority  for 
such  proceeding  in  the  State  courts,  I need  not 
decide.  Since  the  cases  of  The  Belfast  (7  Wal- 
lace, U.  S.  Sup.  Ct.  Rep.  62-1),  The  Moses  Taylor, 
and  The  Mine  v.  Trevor  ( ubi  tup.),  it  is 
nugatory  as  authority  for  such  proceeding  in 
this  court.  The  States  can  neither  enlarge 
nor  limit  the  admiralty  and  maritimo  juris- 
diction of  the  Federal  courts.  The  constitution 
and  laws  of  the  United  States  necessarily 
conferred  exclusive  admiralty  and  maritime  juris- 
diction upon  the  Federal  courts  for  the  protection 
of  commerce,  and  for  the  preservation  of  amicable 
commercial  relations  with  foreign  nations  This 
vessel  is  libelled  as  a national,  enrolled  and  licensed 
vessel  used  in  navigating  the  lakes,  and  is  not 
within  the  scope  of  the  State  law.  The  libellants 
might  have  proceeded  in  the  Suite  court  against 
the  owner  of  the  vessel,  or  in  this  court,  in  per- 
sonam ; and  before  the  modification  of  the  rule, 
they  would  have  had  to  make  choice  of  these 
remedies.  A sale  of  the  vessel  under  an  execution 
against  the  owner  issued  from  either  of  the  courts 
might  not  disturb  the  mortgagee’s  interest.  The 
modification  or  alteration  of  Rule  12  was,  no 
doubt,  intended  to  place  contracts  for  repairs  and 
supplies  for  all  ships  and  vessels  on  an  equality  as 
to  proceeding  in  admiralty,  whether  foreign  or 
domestic.  All  distinction  in  regard  to  proceeding 
tn  rem  is  abolished  ; but  1 do  not  suppose  it  was 
intended  by  the  Supreme  Court  to  abrogate  the 
distinction  between  a domestic  contruut  for  sup- 
plies and  repairs,  and  a maritime  lien  upon  a foreign 
vessel.  The  alteration  of  the  rule,  in  my  opinion, 
applies  to  the  character  of  the  process  to  be  used, 
and  has  no  relation  to  the  question  of  jurisdiction. 
The  rules  established,  or  altered,  by  tne  Supreme 
Court,  under  legislative  authority,  are  not  rules  of 
decision,  but  are  merely  rules  of  practice  prospec- 
tive in  their  operation : ( The  steamer  St.  Law- 
rence, 1 Black.  U . S.  Sup.  Ct.  Rep.  52*2.)  In  that 
case  it  is  decided,  that  tne  change  of  the  rule  in 
the  year  1844,  prohibiting  a proceeding  in  rem  on 
domestic  contracts,  could  not  interrupt  the  prose- 
cution of  a libel  pending  on  such  a contract. 

But  in  this  case  the  mortgagee  rested  upon 
his  mortgage  aud  its  record,  without  having 
either  instituted  proceedings  for  the  recovery 
of  the  amount  secured,  or  having  tuken  pos- 
session of  the  vessel  under  his  mortgage.  The 
mortgagee  had  knowledge  of  the  repairs  being 
made  on  the  vessel  by  the  libellants,  who 
thereby  made  her  a more  valuable  security. 
And  it  appears  that  the  libellants  with  knowledge 
of  the  mortgage,  expended  a large  amount  in  sup- 
plies and  repairs,  under  the  belief  that  they  had  a 
right  to  attach  the  vessel.  By  the  ruling  in  the 
case  of  The  Island  City  (l  Lowell's  Decisions,  <175), 


the  mortgage  would  be  postponed  to  the  claim  of 
the  libellants,  upon  the  ground  of  a lien  created  by 
the  State  law.  But  in  this  case  there  is  no  suefi 
lien.  It  appears  that  the  vessel  was  a wreck, 
affecting  the  security  of  the  mortgage,  and  that 
the  repairs  have  restored  her  to  usefulness. 

I think,  upon  principles  of  equity,  these  parties 
should  be  placed  on  an  equality  as  to  the  distribu- 
tion of  the  proceeds  of  sale.  The  proceeds  of  tne 
sale  of  a vessel  are  not  appropriated  to  liens, 
according  to  their  priority  in  date.  The  seamen 
who  brought  a vessel  into  port  are  paid  before  a 
bottomry  bond,  and  a bottomry  bond  before  a lien 
on  a contract  of  affreightment.  Maritime  liens 
are  usually  preferred  on  the  score  of  merit  and 
necessity,  for  the  advancement  aud  protection  of 
commerco.  Salvors  arc  first  paid  out  of  property 
salved. 

SUPREME  COURT  OF  CALIFORNIA. 

Dec.  10,  1872. 

Wells,  Fargo,  and  Company  v.  The  Pacipic 
Insurance  Company  (a). 

Marine  insurance— Common  carriers — Loading  of 
goods — Advices — Warranty — Notice  of  loss. 

A clause  in  a policy  of  marine  insurance,  providing 
that  the  adventure  upon  goods  to  be  carried  by  Out 
assured  as  common  carriers  between  certain  ports, 
shall  begin  “from  and  immediately  following  the 
loading  thereof  on  board  the  said  vessels  a*  cer- 
tain ports  enumerated,  is  not,  unless  so  expressly 
provided  by  the  policy,  to  he  construed  as  a war- 
ranty that  the  goods  shall  be  loaded  at  such  ports , 
but  as  mere  recital,  description,  or  intention,  or 
expectation,  that  the  goods  will  be  there  loaded ; 
and  the  policy  attaches  to  goo*ls  in  the  custody  of 
the  assured  for  the  purposes  of  transportation  in 
the  ordinary  course  of  their  business  as  common 
carriers,  carried  into  a port  named  in  the  policy 
by  one  of  the  vessels,  but  not  in  the  strict  sense 
loaded  at  that  port  on  hoard  the  vessel,  provided 
that  the  facts  show  that,  by  reason  of  the  nature 
of  the  transactions  to  which  the  policy  relates,  the 
parties  intended  that  the  policy  should  so  attach . 

A memorandum  on  an  open  policy  of  insurance 
upon  goods  carried  between  certain  ports  by  the 
insured  as  common  carriers,  provided  that  the 
agents  of  the  insured  shoxdd  send  to  their  head 
office  ** advices  of  the  amount  of  each  shipment,” 
and  another  memorandum  provided  for  the 
u risks  applicable  to  be  reported  to  this  company 
(the  underwriters)  for  indorsement  on  the  policy 
as  soon  as  known  to  the  assured.”  The  course  of 
business  teas  that  the  agents  of  the  insured  at 
each  port,  on  shipping  goods  for  delivery  to  the 
insured,  sent  by  the  same  steamer  letters  of  advice, 
and  by  the  succeeding  steamer  sent  duplicate 
letters  of  advice.  The  goods  whilst  on  board  the 
steamer  were  in  charge  of  an  express  messenger  of 
the  insured.  One  shipment  the  local  agent 
omitted  to  advise  by  the  steamer  by  which  it  teas 
shipped.  The  steamer  and  goods  were  lost,  but 
the  messenger  escaped  and  informed  the.  insured 
of  the  loss,  and  they  notified  it  to  the  underwriters 
for  indorsement  on  the  policy.  The  underwriters 
refused  to  indorse  it.  By  the  next  steamer  the 
local  agent  forwarded  a letter  of  advice  of  the 
shipment,  and  the  insured  again  requested  the 
underwriters  to  indorse  the  lose  tm  the  policy. 

(a)  From  the  Pacific  Law  Reporter. 
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Held,  that  the  first  memorandum  was  not  a war- 
ranty, or  condition  precedent  without  the  strict 
performance  of  which  the  right  to  demand  an 
indorsement  would  not  accrue. 

Held  also , that  as  the  usual  mode  of  Jorwarding 
letters  of  advice  was  by  the  steamers  in  which  the 
goods  were  shipped,  the  losses  must  necessarily  be 
notified  to  the  underwriters  after  they  had  occurred, 
ana  that  the  insured  were  entitled  to  recover. 

This  was  an  action  on  a policy  of  insurance  upon 
treasure,  bullion  and  bonds,  underwritten  by  the 
defendants,  and  was  brought  to  recover  the  sum  of 
10.000Z.,  the  value  of  treasure  lost  by  the  perils  of 
the  sea,  whilst  on  board  the  ship  Continental  on 
a voyage  from  Guaymas  to  San  Francisco.  The 
facts  and  arguments  are  fully  stated  in  the  judg- 
ment. 

The  opinion  of  the  court  (Wallace,  C.  J., 
Rhodes,  Niles,  and  Crockett,  JJ.),  was  delivered  by 
Crockett,  J. — This  action  is  founded  on  an  open 
or  running  marine  policy  of  insurance,  whereby 
the  defendant  agreed  to  insure  the  plaint  ills  in 
the  various  sums  to  lie  indorsed  on  the  policy, 
upon  treasure,  bullion  and  bonds  laden  or  to  be 
laden  on  seaworthy  steamships,  steam  vessels  or 
propellers,  “ at  and  from  Victoria,  B.  C.,  Portland, 
O.,  Astoria,  O.,  Los  Augeles,  Cal.,  La  Paz,  Mazat- 
lau  Guaymas,  Mexico,  to  San  Francisco,  or -vice 
versa,  San  Francisco  to  either  of  the  before- 
mentioned  ports  or  places  ....  beginning 
the  adventure  upon  the  said  treasure,  bullion  and 
bonds  from  and  immediately  following  the  loading 
thereof  on  board  the  said  vessels  at  ports  and 
places  aforesaid,  and  so  shall  continue  until  the 
said  treasure,  bullion  and  bonds  shall  be  safely 
landed  at  ports  and  places  aforesaid  ; . . . .in 
all  cases  the  agent  of  Wells,  Fargo,  and  Co.  to  for- 
ward to  the  San  Francisco  office  of  Wells,  Fargo 
and  Co.,  advices  of  the  amount  of  each  shipment.” 
On  the  left  hand  margin  of  the  policy  is  a memo- 
randum, which  need  not  bo  recited,  except  one 
clause  thereof,  in  these  words:  " Risks  applicable 
to  be  reported  to  this  company  for  indorsement  on 
the  policy  as  soon  os  known  to  the  insured."  On 
the  right  hand  margin  is  a memorandum  in  these 
words : “ This  underwriting  to  cover  treasure  and 
bullion  shipped  by  Wells,  Fargo  and  Co.’s  express, 
at  their  risk,  and  by  reason  of  their  assuming  the 
responsibility  of  insurance  thereon."  These  are 
the  only  provisions  of  the  policy  affecting  the  pre- 
sent controversy. 

It  appeare  from  the  agreed  statement  of  facts 
that  it  was  the  usual  custom  and  course  of 
business  between  these  parties  for  the  local  agents 
of  the  plaintiffs  at  trie  ports  of  shipment  to 
forward  by  each  steamer  on  which  a shipment 
was  made  to  the  San  Francisco  office  of  the 
plaintiffs,  advices  of  each  shipment,  on  the  receipt 
of  which  plaintiffs  sent  said  order  to  the  defendant, 
and  the  proper  indorsements  were  then  mado  on 
the  policy,  in  accordance  with  the  advices ; that 
the  steamer  on  which  the  shipment  was  made, 
being  the  ordinary  and  most  expeditious  means  of 
communication  between  the  saiti  ports,  the  advices 
were  necessarily  received  and  indorsements  made 
after  the  safe  arrival  (or  loss)  of  the  treasure;  that 
the  premiums  were  jiaid  by  the  plaintiffs  after  the 
indorsement  upon  the  monthly  statements  made 
up  and  presented  by  the  defendant.  It  further 
appears  that  in  Sept.  1870,  the  steamer  Continen- 
tal left  Guaymas  in  a seaworthy  condition  for  San 
Francisco ; und  that  in  the  due  course  of  her 


voyage  she  touched  at  Mazatlan,  where  she  received 
and  discharged  freight  and  passengers;  after  which 
she  resumed  her  voyage,  and  within  a few  days 
thereafter,  while  in  the  due  course  of  her  voyage, 
was  wrecked  by  the  perils  of  the  sea,  and  became 
with  her  cargo,  including  the  treasure  hereafter  to 
be  mentioned,  a total  loss ; that  at  Guaymas  and 
Mazatlan  tho  agents  of  tbo  plaintiffs  received  for 
them  from  various  shippers  money  and  treasure  to 
be  carried  to  San  Francisco,  which  were  shipped 
on  the  Continental,  accompanied  with  advices  in 
the  usual  form  from  the  local  agents,  which  advices 

[ were  lost  with  the  vessel.  But  duplicate  advices 
were  forwarded  by  the  succeeding  steamer,  and  on 
being  received  by  the  plaintiffs  were  sent  to  the 
defendant,  and  the  indorsements  made  on  tho 
policy  in  accordance  therewith.  The  advices  Bent 
from  the  agent  at  Mazatlan  notified  the  plaintiffs 
of  a shipment  of  treasure  by  the  Continental  to 
the  amount  of  6148  dols.  only;  which  sum  was 
duly  indorsed  on  the  policy.  But  it  appears  from 
the  agreed  statement  while  the  vessel  was  en  route 
from  Guaymas  to  Mazatlan,  one  Smith,  a mes- 
senger for  the  plaintiffs,  and  iu  the  due  course  of 
his  business  and  employment  as  such,  received 
from  passengers  on  board  tho  sum  of  7342  dols.  50 
cents.,  to  be  by  the  plaintiffs,  as  an  express  company, 
carried  to  San  Francisco,  “ and  for  which — being 
duly  authorised  so  to  do— ho  had  given  to  divers 
shippers  receipts  in  which  the  safe  carriage  of  said 
treasure  was  insured  against  all  peril;"  that  said 
messenger  had  said  treasure  in  his  possession  on 
board  said  steamer  during  the  time  she  was  lying 
at  Mazatlan  : and  whilst  lying  at  said  port  other 
treasure  was  brought  on  board  by  other  shippers, 
and  delivered  to  and  rocoived  by  said  messenger  to 
the  amount  of 2658dols.  50 cents,  to  be  in  liko  manner 
transported  to  San  Francisco,  and  for  which  he 
gave  similar  receipts;  and  whilst  at  Mazatlan, 
with  all  of  said  treasure  in  his  possession  as  mes- 
senger on  board  said  stoamor,  he  notified  the  local 
agent  at  that  place  of  his  receipt  and  possession 
of  tlios  sums,  amounting  in  the  aggregate  to 
10,000  dols.,  in  order  that  tho  local  agent  might 
embrace  that  amount  in  his  letter  of  advice  to  be 
sent  to  plaintiffs  by  tho  Btc&mer;  but  the  local 
agent  forgni  and  omitted  to  do  so,  aud  included  in 
his  letter  of  advice  only  the  615S  dols.  shipped  by 
himself.  It  further  appears  that  the  10,000  dols.  was 
lost  with  the  steamer,  aud  the  plaintiffs  have  paid  to 
the  several  shippers  the  full  amounts  thereof.  But 
the  messenger  escaped  from  the  wreck,  and  ou  his 
arrival  at  Suu  Francisco  the  plaintiffs  ascertained 
from  him  the  forgoing  facts  in  respect  to  the 
10,000  dols.;  and  thereupon  on  delivering  to  the 
defendant  duplicate  letters  of  advice  above  men- 
tioned vcrlmlly  notified  the  defendant  of  said  facts, 
and  that  they  had  learned  the  same  from  Smith, 
and  requested  that  the  10,000  dols.  be  indorsed  on 
the  policy,  which  request  was  refused.  Subse- 
quently the  plaintiffs  procured  from  their  local 
agent  at  Mazatlan  a correct  letter  of  advice,  bear- 
ing date  as  of  the  day  of  the  shipment  of  the  Con- 
tinental, and  which  included  the  10,000  dols. ; and 
after  serving  this  on  the  defendant,  again  requested 
that  this  Bum  be  indorsed  ou  the  policy,  which 
request  was  again  refused. 

This  action  is  brought  to  enforce  payment  of 
the  10,000  dols.,  and  the  only  question  lor  con- 
sideration is,  whether  on  these  facts  the  defendant 
is  liable  on  the  policy. 

I The  principal  points  relied  upon  by  the  defence 
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are  : First,  that  by  the  terms  of  the  policy  the  de- 
fendant is  not  liable  for  treasure  or  bullion  except 
“ from  and  immediately  following  the  loading 
thereof  on  board  the  said  vessel”  at  one  of  the 
enumerated  ports ; and  it  is  claimed  that  this 
treasure  was  not  loaded  on  the  Continental,  in  the 
sense  of  the  policy,  at  either  of  the  said  ports ; 
secondly,  that  one  of  the  conditions  of  the  policy 
is  that  “ in  all  cases  agent  of  Wells,  Fargo,  and 
Co.  (shall)  forward  to  the  San  Francisco  office  of 
Wells,  Fargo  and  Co.  advices  of  the  amount  of 
each  shipment,”  and  it  is  insisted  that  this  con- 
dition was  not  complied  with  in  respeot  to  the 
10,000  dols.  The  argument  is  that  this  provision 
has  the  force  and  effect  of  an  express  warranty  on 
the  part  of  the  assured,  and  that  without  a jier- 
formanoe  of  it  the  defendant  under  the  policy 
never  attached. 

In  construing  policies  of  insurance,  courts 
are  governed  by  the  same  general  rules  which 
are  applicable  to  other  instruments,  and  effect 
is  to  be  given  to  the  intention  of  the  parties, 
to  be  ascertained  by  the  same  method  which 
is  employed  in  the  interpretation  of  other 
written  contracts.  Notwithstanding  the  numerous 
technical  phrases  which  are  usually  inserted  in 
policies,  and  the  peculiar  language  in  which  they 
are  generally  couched,  they  are,  after  all,  only 
written  contracts,  to  be  interpreted  by  the  same 
rules  which  apply  to  other  contracts,  and 
to  be  enforced  according  to  the  intention  of 
the  parties.  Applying  these  rules  to  this 
policy,  the  first  inquiry  is  what  was  intended 
by  the  provision,  that  the  adventure  was  to 
begin  from  and  immediately  after  the  “ loading” 
of  the  treasure  on  board  the  vessel  at  one  of  tne 
enumerated  ports  P In  order  to.comply  with  this 
condition,  was  it  essential  that  the  treasure  should 
have  been  actually  placed  on  board  at  one  of  these 
ports,  or  was  it  sufficient  that  it  was  already  on 
board  when  tho  vessel  arrived  in  port,  and  con- 
tinued on  board  until  she  departed  on  her  voyage  ? 
Similar  clauses  are  generally  inserted  in  marine 
policies,  and  have  been  frequently  considered  by 
the  courts. 

In  Murray  v.  The  Columbian  Insurance  Com- 
pany (11  John.,  N.  Y.  Sup.  Ct.  Rep.  301)  the 
policy  was  “ at  and  from  Cagliari  to  St.  Peters- 
burg . . . upon  all  kinds  of  goods  and  merchan- 
dise, laden  or  to  be  laden  on  board  the  good 
American  ship  Rolla,  beginning  the  adventure 
upon  the  Baid  goods  and  merchandise  from  and 
immediately  following  the  loading  thereof  on 
board  the  said  vessel  at  Cagliari.”  It  appenred 
that  on  arriving  at  Cagliari  the  vessel  had  still  on 
board  a portion  of  the  outward  cargo,  and  also 
merchandise  put  on  board  at  Messina.  On  her 
arrival  at  Cagliari,  the  cargo  was  hoisted  out  of 
the  hold  and  re-stowed,  but  no  new  cargo  was 
taken  on  board  except  a quantity  of  salt.  The 
coart  held  that  the  policy  did  not  attach  any 
portion  of  the  cargo  except  tho  salt  taken  on  board 
at  Cagliari.  In  its  opinion  the  court  says,  it  has 
“ been  solemnly  determined,  on  different  occasions, 
by  this  court,  as  well  as  the  courts  of  England, 
that  in  policies  like  the  present  the  inso ranee 
attaches  only  on  the  cargo  taken  on  board  at  the 
port  where  the  venture  iB  to  begin.”  In  commenting 
on  this  case,  Philips,  in  his  treatise  on  insurance, 
says : **  But  if  in  this  case  the  goods  had  been 
landed  upon  a wharf,  and  then  taken  on  board 
again,  there  seems  to  be  no  ground  to  doubt  of  this 
Vol.  IL,  N.  S. 


being  a ‘ loading  ’ within  the  terms  of  the  policy  ” 
(sect.  939.)  Some  of  the  English  cases  also  hold 
that  a partial  unloading  of  tho  cargo  and  then 
putting  it  on  board  again  will  not  constitute  a load- 
ing at  tho  port  of  departure  on  tho  voyage  covered 
by  the  policy  : (Spitta  v.  Woodman,  2 Taunt  410  ; 
16  East.  1H8,  n.)  In  another  case  of  a similar 
character,  and  which  was  decided  in  tho  sarao  way, 
the  court  puts  its  decision  partly  on  the  ground 
that  a partial  unloading  and  reloading  of  the  cargo, 
at  the  port  of  departure  of  the  voyage  insured 

r'nst,  is  not  a “loading”  at  that  port  within 
terms  of  the  policy,  because  it  could  not  be 
known  whether  the  goods  had  been  damaged  on 
their  previous  transit,  before  tho  commencement 
of  tho  risk  insured:  (llomeuer  v.  hushington , 
15  East.  46.)  But  in  a later  case,  where 
enough  of  the  cargo  had  been  unloaded  to 
enable  the  Custom  House  officers  to  examine  the 
whole,  and  it  was  then  again  placed  on  board. 
Lord  Ellcnborough  held  this  to  be  a loading  at 
port  within  the  policy.  He  said  “ tho  period  of  time 
from  which  the  responsibility  of  the  underwriter 
is  to  commence  as  to  goods,  and  to  which  tho 
policy  refers  to  that  purpose,  is  as  fixed  by  this 
partial  unloading  and  reloading  at  Landscrona,  os 
by  a more  perfect  and  entire  ro-shiprnent  there ; 
it  is  sufficient  for  supplying  a date,  which  is  tho 
only  object  of  the  reference  in  question (Nonnen 
v.  Reid , 16  East.  176.)  In  commenting  on  this 
rule,  in  Bell  v.  Hobson  (16  East.  240),  tho  eminent 
judge  said  that  “ a very  strict,  and  certainly  a con- 
struction not  to  bo  favoured,  and  still  less  to  be 
extended,  was  adopted  in  Spitta  v.  Woodman.  If 
there  bo  anything  to  indicate  that  a prior  loading 
was  contemplated  by  the  parties,  it  will  release  tho 
case  from  that  strict  construction.”  In  Rickman 
v.  Carstairs  (5  B.  <fc  Ad.  651)  the  rule  we  are  com- 
menting upon  is  adverted  to  “as  strict  and  to  be 
relaxed  when  there  is  anything  in  the  policy  to 
satisfy  the  court  that  the  policy  was  intended  to 
cover  goods  previously  on  hoard.”  The  same  pro- 
position, substantially,  is  announced  in  Robertson 
v.  French  (4  East.  130).  After  summing  up  all 
tho  decisions  on  this  point  the  result  is  thus 
stated  in  Phillips  on  insurance  (sect.  939) : “From 
all  these  cases  it  is  not  easy  to  determine  the  con- 
struction of  a policy,  in  which  the  risk  is  to 
commence  on  the  loading  of  the  goods  at  a 
port  named.  If  it  be  considered  a warranty 
that  the  goods  bLoII  be  loaded  at  such  port,  the 
courts  seem,  in  some  of  the  above  casoa,  to  havo 
departed  from  the  nsual  construction  of  express 
warranties.  But  if  these  words  are  to  be  consi- 
dered as  merely  description,  having  at  most  tho 
force  of  a representation,  they  will  not  affect  the 
contract  if  the  policy  provides  any  other  way  of 
ascertaining  the  time  when  the  risk  commences. 
These  discrepant  decisions  certainly  do  not  coincido 
in  support  of  any  general  proposition.  That  to 
which  they  seem  to  be  tho  nearest  approximation, 
and  which  may  be  adopted  without  a departure 
from  any  general  principle,  is,  that  this  specifi- 
cation of  the  terminus  a auo,  unless  it  appear 
by  the  policy  to  bo  intended  as  a warranty  of 
the  loading  at  a designated  place  is  to  be  taken 
as  mere  recital,  description  or  intention  or 
expectation,  being  at  most  an  implied  repre- 
sentation of  the  loading,  and  is  to  be  con- 
strued accordingly.”  The  author  further  adds : 
“There  is  no  need  of  resorting  to  the  doctrine 
of  warranty  to  provide  for  the  case  of  aggra- 
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vation  of  the  risk  by  reason  of  the  cargo  not 
being  pot  on  board  at  the  plaoe  named,  which  is 
mentioned  in  some  cases,  Bince  that  comes  appro- 
priately within  the  doctrine  of  representation  and 
conceaIment.,, 

Testing  tho  policy  under  consideration  by 
these  rules,  we  think  the  clause  which  pro- 
vides that  the  adventure  is  to  begin  41  from 
and  immediately  following  the  loading  ” of  the 
treasure  on  board  at  one  of  the  enumerated 
ports  is  not  to  be  construed  ns  a warranty,  but,  in 
the  language  of  Mr.  Phillips,  44  as  mere  recital, 
description,  or  intention  or  expectation  " that  tho 
treasure  was  to  be  shipped  from  tho  enumerated 
ports.  Wo  arrive  at  this  conclusion  from  the 
policy  itself  and  from  the  agroed  statement  of 
facts.  It  was  known  to  the  defendant  that  the 
plaintiffs  were  engaged  in  the  business  of  common 
carrriers  of  treasure  by  their  express  between  San 
Francisco  and  Guay  mas  and  the  intermediate  ports; 
and  the  agreed  facts  leave  little  room  for  doubt 
that  it  was  also  aware  that  the  treasure  whilst  on 
board  was  to  be  in  the  care  and  custody  of  the 
plaintiffs’  messenger,  who  was  authorised  to  re- 
ceive treasure  for  tranai>ortatioij  from  passengers 
on  board  en  route  between  San  Francisco  and  the 
enumerated  ports.  But  leaving  this  fact  out  of 
view,  enough  appears  on  the  face  of  the  policy  to 
indicate  clearly  that  the  44  loading  ” in  a strict 
sense  at  one  of  the  specified  ports  was  not  in- 
tended ns  a warranty.  From  the  very  nature  of 
the  transactions  to  which  the  policy  relates  it 
cannot  be  reasonably  inferred  that  if  treasure  was 
received  on  board  at  some  other  place  than  one  of 
those  designated,  and  was  carried  on  the  vessel, 
in  the  custody  of  the  messenger,  into  one  of  the 
specified  portR,  en  route  for  San  Francisco,  the 
policy  was  not  intended  then  to  attach,  unless  tho 
treasure  was  put  over  the  vessel’s  side  and  again 
placed  on  board.  It  cannot  be  denied  that  if  this 
nud  been  done  at  Mazatlan,  with  the  treasure 
received  by  the  messenger,  it  would  havo  been  a 
44  loading  ’r  at  that  port  within  the  very  letter  of 
the  policy.  But  the  jiarties  contemplated  no  snch 
idle  and  useless  act  as  a condition  on  which  the 
risk  was  to  commence.  We  have  not  the  least 
doubt  that  the  risk  was  intended  to  commence 
when  the  treasure  was  actually  on  board  at  one  of 
the  specified  ports,  in  the  possession  of  the  plain- 
tiff’s messenger  for  transportation,  whether  it  was 
first  taken  on  board  at  that  port  or  at  some  other 
place  in  the  course  of  the  voyage.  The  rulo  of 
law  is  that  policies  are  to  be  construed  liberally  in 
favour  of  the  assured  : ( Holker  v.  Great  Western 
Ine.  Co.,  3 Keys  23.)  But  to  hold  that  this 
treasure  was  not  44  loaded  ” on  board  at  Mazatlan 
in  the  sense  of  the  policy  would  be  to  sacrifice 
the  substance  to  the  shadow  and  to  defeat  the 
rights  of  the  assured  by  a strict  and  over-toch- 
nical  construction  at  variance  with  the  plain  inten- 
tion of  the  parties,  to  bo  deduced  from  the  nature 
of  the  transactions  to  which  the  policy  rolates. 

In  considering  the  secoud  point  made  by  the  de- 
fendant, it  will  be  necessary  to  construe,  in  connec- 
tion with  other  provisions  of  the  policy,  the  clause 
which  requires  ,4in  all  cases  the  agent  of  Wells, 
Fargo,  and  Co.  to  forward  to  the  San  Francisco 
office  of  Well b,  Fargo,  and  Co.  advices  of  the 
amount  of  such  shipment.”  The  policy  does  not 
require  these  advices  to  be  forwarded  nor  in  any 
manner  delivered  to  the  insurance  company.  On 
the  contrary,  another  clause  provides  how  the 


information  was  to  be  given  to  the  defendant  of 
tho  shipment— 44  risks  applicable  hereto  to  be  re- 
ported to  this  comjiany  for  indorsement  on  the 
policy  as  soon  as  known  to  the  assured.”  It  was 
the  duty  of  the  plaintiffs  under  this  clause  to  report 
to  the  defendant  tho  amount  of  the  shipment  as 
soon  as  the  fact  was  made  44  known  ” to  them,  by 
whatever  method  tho  information  was  obtained. 
They  were  not  to  be  at  liberty  to  await  advices 
from  their  agent,  provided  the  fact  came  to  their 
knowledge  earlier  and  through  a different  channel. 
The  clause  requiring  advices  from  the  agent  was 
doubtless  intended  in  some  degree  for  the  benefit  of 
the  insurance  company,  to  enable  it  to  guard  against 
fraud  or  mistake  as  to  the  fact,  date,and  amount  of 
tho  shipment.  It  was  apparently  inserted  for  the 
pur|)ose  of  affording  evidence  of  these  points  in 
case  a controversy  should  arise,  either  before  or 
after  the  indorsement,  as  to  the  fact,  date,  or 
amount  of  the  shipment.  But  it  was  not  a con- 
dition precedent  without  tho  performance  of  which 
the  plaintiffs  could  in  no  event  nor  under  any  cir- 
cumstances become  entitled  to  the  indorsement. 
If  it  hnd  been  so  intended,  the  policy  would  have 
provided  that  the  advices  or  duplicates  thereof 
should  be  forwarded  or  delivered  to  the  under- 
writer, and  that  the  indorsement  should  cor- 
respond with  the  advices.  But  so  far  from  this, 
the  policy  fails  to  provide  that  tho  adviceB  were 
even  to  be  shown  to  the  defendant  prior  to  the 
indorsement ; but  requires  the  plaintiffs  to  report 
tho  shipment  for  indorsement  ‘‘as  soon  as  known” 
to  them,  omitting  nny  reference  to  the  advices  as 
tho  source  of  the  information.  If  the  forwarding 
of  the  advices  by  the  agent  is  to  be  deemed  an 
express  warranty  on  the  part  of  the  assured,  as 
contended  by  the  defendant,  then  it  must  have 
been  strictly  and  even  literally  performed  boforo 
tho  right  to  demand  the  indorsement  accrued. 
Even  an  overwhelming  necessity,  on  accident 
against  which  no  degree  of  vigilance  could  have 
uarded,  a force  which  was  irresistible,  would  not 
ave  excused  its  performance.  In  Paw  eon  v.  Wat- 
eon  (Cowp.  785)  Lord  Mansfield  Rnys:  “Awarranty 
must  be  strictly  performed  ; nothing  tantamount 
will  do.”  In  rtlackhuret  v.  Cockell  (3  Term,  360) 
Mr.  Justice  Butler  said:  “It  is  a matter  of  in- 
difference whether  the  thing  warranted  bo  material 
or  not ; but  it  must  bo  literally  complied  with." 
In  De  Hahn  v.  Hartley  (1  Term,  343),  Mr.  Justice 
Ashurst  said : 44  The  very  meaning  of  a warranty 
is  to  preclude  all  question  whether  it  has  been 
eubet  anti  all  i/  complied  with ; it  must  be  literally." 
In  Newcastle  Fire  Insurance  Company  v.  Slac- 
moiran  (3  Dow’s  Ho.  of  L.  Cas.  255),  Lord  Eldon 
said : 44  When  a thing  is  warranted,  it  must  be 
exactly  what  it  is  stated  to  be.”  See  also  Phillips 
on  Insurance,  s.  762.  It  is  clear,  therefore,  that  if 
the  provision  under  discussion  is  to  be  deemed  an 
express  warranty,  it  must  havo  been  strictly  per- 
formed to  entitle  the  plaintiffs  to  an  indorsement 
of  the  10,000  dols.  on  the  policy  Treated  in  that 
light,  they  would  not  have  been  eutitled  to  the 
indorsement,  even  though  the  treasure  had  been 
shipped  by  the  agent  in  tho  most  formal  manner 
at  Mazatlan,  but  before  preparing  his  advices  he 
had  suddenly  died  or  been  disabled;  nor  even 
though  some  other  person,  having  knowledge  of 
tho  fact,  had  sent  the  advices  of  his  own  accord. 
In  the  case  supposed,  if  the  treasure  had  arrived 
safely  at  its  destination,  the  defendant,  on  this 
theory,  wonld  not  have  been  entitled  to  demand 
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the  premium  on  it,  nor  the  plaintiffs  to  recover  its 
value,  if  it  had  been  loet.  In  other  words,  it 
would  not  have  been  protected  by  the  policy,  as 
the  risk  had  nover  attached. 

Construing  the  whole  policy,  according  to  what 
we  think  was  the  intention  and  understanding 
of  the  parties,  and  considering  the  nature  of 
the  transactions  to  which  the  policy  related, 
we  are  satisfied  it  was  not  contemplated  that 
the  forwarding  of  advices  by  the  agent  should 
be  deemed  a condition  precedent  without  a strict 
performance  of  which  % right  to  demand  an  in* 
dorsement  by  the  one  party  or  the  payment  of 
premiums  by  the  other  would  not  accrue. 

The  only  remaining  point  made  by  the  defen- 
dant is  that  the  loss  having  already  occurred 
and  beoome  known  to  the  parties  before  the  in- 
dorsement was  demanded,  the  defendant  was  under 
no  obligation  to  assume  a loss  which  was  known 
to  have  already  happened.  If  this  theory  be 
correct,  the  plaintiffs  were  under  no  obligation  to 
report  for  indorsement  shipments  which  had 
already  arrived  safely,  nor  to  pay  the  premiums 
thereon.  Such  a construction  would  practically 
nullify  the  policy  in  respect  to  shipments  from  the 
Mexican  ports  named  tnerein.  The  agreed  state- 
ment shows  that  the  usual  and  most  expeditious 
method  of  forwarding  advices  from  those  ports 
was  by  the  steamer  on  which  the  treasure  was 
shipped ; and  if  the  plaintiffs  were  not  bound  to 
report  for  indorsement,  nor  to  pay  prorniams  on 
shipments  which  had  already  arrived,  nor  the  de- 
fendant to  pay  losses  known  to  have  occurred 
before  the  indorsement  was  demanded,  it  results 
that  the  policy  was  a nullity  in  respect  to  ship- 
ments from  these  ports,  and  imposed  no  obligation 
on  either  party.  But  the  parties  have  themselves 
interpreted  the  contract  in  this  respect.  The 
agreed  statement  shows  that  it  was  the  practice 
of  the  plaintiffs  to  pay  and  of  the  defendant  to 
receive  premiums  on  shipments  which  had  already 
arrived,  and  it  ought  not  now  to  be  permitted  to 
escape  liability  for  a loss  on  the  ground  that  the 
loss  was  known  to  have  occurred  before  the  in- 
dorsement was  demanded. 

J udgment  reverted  and  cause  remanded , with  an 
order  to  the  court  below  to  enter  judgment  for 
the  plaintiffs  on  the  agreed  statement  of  facts.(a) 
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Reported  by  Docolah  Kikosforp,  Esq.,  Barrist«r-«t-Law. 

Friday,  May  16,  1873. 

fPreeent : The  Lord  Chancellor  (Selborne),  Lord 
Chelmsford,  Lord  CoLossAY,and  Lord  Cairns.) 
Watson  and  Company  r.  Shankland  and  others. 
Charter-party — Advances  against  freight — Stipula- 
tion for  insurance  upon  advances  being  effected 
by  charterers. 

By  a charter-party  made  at  Bombay,  a ship 
of  the  respondents,  merchants  at  Greeiwcfc, 
was  to  proceed  from  Bombay  to  Calcutta, 
and  there  load  a cargo  to  be  conveyed  to  the 
United  Kingdom.  A clause  in  the  charter-party 
teas  as  follows  : “ Sufficient  cash  for  ship's  ordi - 
dory  disbursements  to  be  advanced  the  master 
against  freight ; subject  to  interest,  insurance,  and 
2,  per  cent,  commission ; and  the  master  to  in- 

(a]  This  case  is  taken  from  a report  fnrnisbod  by  the  official 
r«yort*r  of  the  court  to  the  Ths  Chicago  Legal  Nmci. 


dorse  the  amount  so  advanced  upon  his  bills  of 
lading .”  Of  this  charter-party  the  appellants 
were  indorsees.  While  the  ship  was  at  Calcutta 
preparing  for  the  voyage,  various  advances  for  the 
ship's  ordinary  disbursements  were  made  by  the 
appellants,  and  the  master  gave  them,  on  account 
of  such  advances,  a bill  di'aion  on  the  respondents. 
The  respondents  refused  to  accept  the  bill,  on  the 
ground  that  the  master  had  no  power  to  give  it, 
and  that  under  the  charter-party  the  appellants 
should  have  effected  an  insurance  on  freight  to  the 
amount  of  their  advances.  No  such  insurance 
was,  however,  effected,  though  the  appellants  had 
time  to  insure  after  notice  of  the  respondents’ 
refusal  to  accept  the  bill.  The  ship  having  been 
lost  on  the  voyage  to  the  United  Kingdom,  the 
appellants  brought  an  action  to  recover  the  amount 
of  their  advances. 

Held  ( affirming  an  interlocutor  of  the  First  Division 
of  the  Oourt  of  Session),  that  under  the  charter- 
party  the  respondents  had  a right  to  rely  on  an 
insurance  upon  the  advances  being  made  by  the 
appellants,  who  had  stipulated  for  and  received 
the  right  to  charge  ihe  premium ; and  that  the 
appellants,  having  chosen  not  to  insure,  must  bear 
the  loss. 

Held  further  that  a clause  in  the  interlocutor 
appealed  from , affirming  that  in  law  advances 
against  freight  for  a ship’s  ordinary  disburse- 
ments can  be  recovered  in  the  event  of  the  loss  of 
cargo,  should  be  omitted,  because  unnecessary  ana, 
assuming  the  question  to  be  governed  by  English 
and  not  Scotch  law,  incorrect. {a) 

This  was  an  appeal  from  the  Court  of  Session. 

The  facts  were  as  follow  s On  20th  Aug.  1863, 
a charter-party  was  entered  into  between  James 
M'Kirdy,  master  and  part  owuer  of  the  ship  Janet 
Cowan,  and  Ralli  Brothers,  of  Bombay,  where  tho 
vessel  then  was,  in  terms  whereof  the  ship  was  to 
prooeed  to  Calcutta,  there  to  be  loaded  by  the 
charterers  or  their  agents  with  a cargo  for  the 
United  Kingdom,  “ the  freight  to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo.” 

The  charter-party  contained  tho  following  clause: 
“ Sufficient  cash  for  the  ship’s  ordinary  dis- 
bursements to  be  advanced  tho  master  against 
freight,  subject  to  interest,  insurance,  and  2$  per 
cent,  commission ; and  tho  master  to  indorse  the 
amount  so  advanced  upon  his  bill  of  lading.” 

On  2nd  Oct.  1863,  Ralli  Brothers  transferred 
their  rights  and  interest  in  the  charter-party  to 
Messrs.  Grant,  Smith  and  Co.,  by  whom  it  was 
indorsed  to  Messrs.  William  Watson  and  Co.  on 
the  13th  of  the  same  month. 

The  vessel,  in  pursuance  of  the  charter-party, 
proceeded  to  Calcutta,  where  she  was  loaded  with  a 
cargo  for  the  United  Kingdom  by  Watson  and  Co., 
who,  between  7th  Nov.  and  17th  Dec.  1863,  while 
the  ship  was  preparing  for  the  voyage,  made 
various  cash  advances  to  or  on  the  order  of  tho 
master  for  the  ship's  ordinary  disbursements,  to 
account  whereof  the  master  granted  a bill  to 
Watson  and  Co.  for  50Gi.  drawn  upon  Robert 

(a)  There  ig  no  doubt  that  by  English  Taw  an  advance 
against  freight  made  in  the  port  of  loading  cannot  be 
reoovered  if  the  ship  be  lost  before  reaching  her  destina- 
tion. The  American  rule,  on  the  other  hand,  is  directly 
contrary  to  the  English  rule.  All  the  authorities  on  the 
subject,  both  American  and  English,  will  be  found  col- 
lected m a note  by  the  Sheriff,  who  docided  this  case, 
appended  to  the  report  of  the  case  in  the  Court  of 
Session : Court  of  Session  Caaee,  3rd  series,  vol.  10, 
p.  1H-Ed. 
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Shankland,  merchant,  in  Greenock,  the  managing 
owner  of  the  vessel.  This  bill  was  presented  for 
aocoptanoo  on  1 7th  Dec.  1863, but  Shankland  refused 
to  accept  it,  on  the  ground  that  the  master  had  no 
power  to  grant  it,  and  that  under  the  charter- 
party  Watson  and  Co.  should  have  effected  an  in- 
surance upon  the  freight  for  the  amount  of  their 
advances.  No  such  insurance,  however,  was  made 
by  Watson  and  Co.,  although  they  had  time  to 
do  so  after  receiving  intimation  of  Shankland's 
refnaol  to  accept  the  bill.  The  ship  sailed  from 
Calcutta  on  9th  Nov.  1863,  and  was,  with  her  cargo, 
totally  lost  on  7th  April,  1864. 

Under  these  circumstances  Watson  and  Co. 
brought  an  action  in  the  Sheriff  Court  of  Renfrew 
against  Shankland,  M'Kirdy,  and  the  othor  owners 
of  the  ship,  for  recovery  of  5061.  Os.  3 d.,  the 
alleged  amount  of  their  advances  against  freight 
for  the  ship’s  disbursements  while  preparing  for  the 
voyage,  with  interest  and  2$  per  cent,  commission 
on  the  total  amount  of  freight,  which  they  claimed 
as  having  acted  in  the  capacity  of  shipping  agents 
for  the  vessel.  This  action  was  not  founded  on 
the  bill  for  500Z.  granted  by  the  master,  which,  not 
being  stamped,  was  invalid  under  the  stafc.  17  A 18 
Viet,  c.  83,  s.  5,  but  the  bill  was  referred  to  as 
evidence  of  the  nature  of  the  transaction. 

The  pursuers  pleaded : First,  the  defenders  are 
liable  for  the  obligations  of  the  defender  M'Kirdy, 
incurred  in  his  character  of  master  and  part 
owner  of  their  ship ; secondly,  the  defender  Robert 
Shankland.  as  managing  owner  or  ship’s  husband, 
having  authorised  the  aefender  M'Kirdy  to  pass 
drafts  on  him  for  the  ship’s  debts,  was  bound  to 
accept  the  bill,  and  is  liable  therefor  and  for  the 
loescausedby  non-acceptance ; thirdly,  the  whole  de- 
fenders are  liable  for  the  acts  of  the  master  and 
part  owner  and  of  the  managing  owner  or  ship’s 
husband;  fourthly,  the  defender  M'Kirdy  is  liable 
individually  for  the  sum  in  the  bill  granted  by  him 
and  dishonoured. 

The  defenders  pleaded : First,  thoad vances  by  the 
pursuers  for  the  ship’s  disbursements  at  Calcutta, 
being  a payment  and  not  a loan,  cannot  bo  re- 
covered back  from  the  defenders ; secondly,  the  pur- 
suers, ns  the  charterers  of  the  vessel,  or  the  trans- 
ferees or  indorsees  of  the  charter-party,  were  not  en- 
titled to  take  and  the  master  was  not  entitled  to 
grant,  a bill  of  exchange  for  repayment  of  a sum  of 
money  in  which  the  pursuers  themselves  under  the 
charter-party  were  at  the  time  indebted  to  the  master 
and  owners  of  the  vessel ; thirdly,  the  master  of  a 
vessel  has  no  power  in  a foreign  port  to  hind  his 
ofvncrsin  a bill  debt,  oven  for  the  orainary  disburse- 
ment of  the  vessel ; and  more  especially  he  has  no 
power  to  bind  his  owners  in  such  a debt  to  the  char- 
terers of  the  vessel  when  such  parties  are  them- 
selves bound  to  provide,  by  means  of  a payment  on 
account  of  freight,  tho  master  of  the  vcsboI  with 
the  funds  necessary  to  pay  such  disbursements. 

The  Sheriff- Substitute  (Tennant)  pronounced 
an  interlocutor,  which,  after  various  findings  in 
regard  to  the  facts,  proceeded : “ In  point  of  law 
finds  that  the  money  thus  paid  by  toe  pursuers 
was  not  a loan  mode  by  them  to  or  for  behoof  of 
tho  defenders,  or  of  tho  master  of  the  Janet  Cowan, 
but  that  it  is  to  be  held  as  having  been  made  in 
terms  of  the  clause  of  the  charter-party,  in  regard 
to  cash  for  ship’s  disbursements,  to  which  the 
pursuers  were  parties  : Finds  that  by  the  terms  of 
the  said  clause  the  pursuers  were  bound  to  furnish 
sufficient  cash  for  ship’s  ordinary  disbursements, 


as  an  advance  against  tho  freight  which  it  was 
expected  would  be  earned  at  the  conclusion  of  the 
voyage ; and  that  the  defenders  were  not  bound 
to  repay  to  the  pursuers  the  sum  thus  advanced  to 
them  in  terms  of  the  charter  party  : Finds  that  the 
pursuers  are  entitled  to  receivo  interest,  the 
premium  of  insurance,  and  a commission  of  2$  per 
cent,  upon  the  advances  made  by  them ; ana  of 
consent  of  parties  decerns  for  the  same, 
amounting  to  tue  sum  of  -HI/.  4s. : Finds  that  it 
has  not  been  proved  that  the  pursuers  were 
agents  for  the  ship  at  Calcutta,  and  therefore 
finds  that  they  are  not  entitled  to  tho  commission 
charged  by  them  in  tho  account  appended  to  the 
summons.  With  the  exception  of  tnc  sum  above- 
men  tioned,  assoilzies  the  defenders  from  the  con- 
clusions of  the  summons,  finds  the  defenders 
entitled  to  expenses,  Ac.” 

On  appeal  the  Sheriff  (Fraser)  allowed  the  pur- 
suers to  add  the  following  plea  in  law  to  the  record : 
**  Sixthly  : the  sums  sued  for  having  in  any  view 
been  made  as  an  advance  against  freight,  and  no 
freight  having  been  earned,  the  defenders  are 
obliged  to  repay  the  same  and  commission  thereon 
to  the  pursuers,  with  interest,  as  libelled." 

The  Sheriff  afterwards  re-called  the  judgment 
of  the  Sheriff- Substitute,  nnd  in  placo  thereof: 
“ Finds  that  the  money  paid  by  the  pursuers  to 
the  captain  was  not  a loan  made  by  them  to  or  for 
behoof  of  the  master  of  the  Janet  Cowan  as 
representing  the  defenders,  but  was  an  advance  as 
against  freight  for  ship’s  ordinary  disbursements, 
subject  to  interest,  insurance,  and  2£  per  cent, 
commission.  Finds  in  law  that  the  defenders  are 
bound  to  pay  to  tho  pursuers  the  sura  of  4411.  4s. 
thus  advanced  to  the  captain,  with  interest  thereon 
at  the  rate  of  5 per  cent,  from  the  lost  dato  of  the 
advanco,  together  with  commission  of  2£  per  cent, 
upon  the advances  : Finds  that,  as  the  pursuers  did 
not  effect  insurance  upon  tho  advances  so  mado  by 
them,  thoy  are  not  entitled  to  recover  from  the 
defenders  any  sum  under  that  head  : Finds  that  tho 
pursuers  wore  not  agents  for  the  ship  at  Calcutta, 
and  that  they  were  not  entitled  to  charge  commis- 
sion as  such.  Decerns  against  tho  defenders  for 
the  said  sum  of  441Z.  4#.,  together  with  interest 
thereon  at  the  rate  of  5 per  cent.,  from  17th  Dec., 
1863,  till  payment ; and  also  for  the  snm  of  1 li.  0#.  6d., 
being  commission  of  2$  per  cent,  upon  the  said 
ad  vances,  together  with  interest  on  the  said  snm  of 
11Z.  0a.  6d.  at  5 per  cent,  from  17th  Dec.,  1863,  till 
payment:  Finds  noexpenses  due  toeither  party,"  Ac. 
The  defenders  appealed,  and,  after  hearing  counsel, 
the  court  appointed  the  cause  to  be  re-argued 
before  them,  with  the  assistance  of  three  judges  of 
the  Second  Division. 

On  2nd  Doc.  1871,  the  court  pronounced  the 
following  interlocutor.  Recall  tho  interlocutors 
of  tho  sheriff  and  sheriff-substitute.  . . . Find 
that  by  this  action  the  pursuers  as  charterers  claim 
repayment  of  their  advances  to  the  master  at  Cal- 
cutta, besides  interest  at  5 per  cent,  thereon  till 
payment,  and  *2J  per  cent,  commission  but  find 
that  they  do  not  claim  the  amount  of  premiums 
that  would  have  been  required  to  insure  so  much 
of  the  freight  as  corresponds  to  tho  amount  of  their 
advances  : Find  in  law  that  cash  advanced  against 
freight  to  the  master  of  a ship  for  ordinary  ship 
disbursements  at  tho  port  of  loading  is  not,  in  or- 
dinary circumstances,  equivalent  to  a payment  of 
freight,  but  is  to  be  held  as  nn  advance  in  con- 
sideration of  the  subsequent  performance  of  the 
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contract  by  tbo  owners  and  shipmaster  by  the 
right  delivery  of  the  cargo  at  toe  port  of  dis- 
charge ; and  that  if  there  is  a failure  of  the  con- 
sideration, by  tho  voyage  not  being  accomplished 
and  the  cargo  rightly  delivered  at  the  port  of  dis- 
charge, the  charterers  are  entitled,  in  respect  of  such 
failure  of  consideration,  to  recover  the  amount  of  the 
said  advance  from  the  owners  ; but  find  that  in  the 
present  case  the  charterers,  having  stipulated  that 
they  should  be  entitled  to  iusure  freight  at  the 
owner’s  expense  to  an  amount  corresponding  with 
the  amount  of  their  advances,  must  be  held  to 
have  limited  their  security  for  repayment  of  the 
advances  to  the  right  of  set-olT  in  Bottling  with  the 
owners  if  the  freight  should  be  earned,  and  to  the 
amount  of  the  said  insurance  if  the  ship  and  cargo 
should  be  lost,  and  to  have  relinquished  or  dis- 
charged the  personal  obligation  of  the  owners  for 
repayment  in  the  latter  event : Therefore,  find  that 
the  pnrsnere  have  failod  to  establish  their  claim  of 
repetition  against  the  defenders  ; but,  in  respect  of 
the  agreement  and  covenant  of  parties,  decern 
against  tho  defenders  for  payment  to  the  pursuers 
of  21/.  17*.,  being  the  amount  of  the  premium  of 
insurance  and  commission  stipulated  by  the 
charter-party  to  be  paid  to  tho  charterers  in  re- 
spect of  the  advance  made  to  tho  master  at  Cal- 
cutta as  aforesaid,  with  interest  thereon  at  the  rate 
of  5 per  cent,  per  annum  from  and  after  7th 
July,  1864,  till  payment.  Quoad  ultra  assoilzie 
the  defenders  and  decern : Find  the  defenders 
entitled  to  expenses  both  in  this  court  and  the  in- 
ferior court;  allow  accounts,  &c.”  The  grounds 
of  this  interlocutor  were  ; First,  that  an  advance  by 
the  charterers  of  a ship  to  account  of  freight  is, 
on  the  loss  of  ship  and  cargo,  recoverable  from  the 
ship-owners  where  the  charter-party  contains  no 
stipulation,  express  or  implied,  to  the  contrary; 
the  law  of  Scotland  upon  this  point,  although  con- 
trary to  that  of  England,  being  in  conformity  with 
the  law -merchant  of  every  other  trading  com- 
munity; but,  secondly  (by  a majority  of  seven  judges, 
diss.  the  Lord  Justice  Clerk  and  Lord  Kinloch), 
that  the  clause  in  tho  charter-party  in  this  (awe, 
“sufficient  cash  for  ship’s  ordinary  disbursements 
to  bcad\auccd  the  master  against  freight,  subject 
to  interest,  insurance,  and  2jf  per  cent  com- 
mission,”  exempted  tho  shit>owiier»  from  liability 
for  repayment  of  such  advances,  by  giving  tho 
charterers  an  insurable  interest  in  the  freight  to 
the  cxxjnt  of  the  sums  advanced,  so  that  not 
having  insured,  as  they  might  have  done,  at  the 
expense  of  tho  shipowners,  they  were  in  the  posi- 
tion of  being  their  own  insurers,  taking  u|x>n  ■ 
themselves  the  risk  of  tho  safe  arrival  of  the  ship 
and  cargo:  (Court  of  Session  Cases,  3rd  series, 
Vol.  10,  p.  144.) 

Butt,  Q.  C.  and  F.  M.  White,  for  the  appellants, 
contended  that  the  Court  of  Session  was  wrong  in 
deriding  that  tho  terms  of  the  contract  overrode 
the  general  rule  of  tho  law  of  Scotland. 

louriff,  Q.C.  (Lord  Advocate),  and  Benjamin, 
Q.C.,  contra , cited  tho  judgment  of  Willes,  J.,  in 
Tray*  v.  Worms  (34  L.  J.  274,  C.  P. ; 12  L.  T.  Rep. 
N.  8.  M8). 

The  Lord  Chancellor  (Selborne). — My  Lords,  I 
the  true  construction  of  this  contract  may  Is*  that 
the  advance  was  to  bo  a loan  upon  the  security  of 
the  freight,  and  not  a prepayment  of  freight,  it  is 
not  necessary  that  your  Lordships  should  decide 
the  question,  and  I should  not  atlviso  your  Lord- 
»hip«  to  pass  your  decision  in  such  a form  as  to  affect 


the  future  determination  of  such  a question  should 
it  arise.  Hut,  ussumiug  this  was  to  be  a loan  upon 
the  security  of  the  freight,  and  not  a prepayment 
of  the  froight,  or  a part  payment  of  the  freight,  or 
a payment  on  account  of  tho  freight,  within  the 
principle  of  the  authorities  which  have  been  re- 
ferred to,  still  the  qnestion  is  whether,  according 
to  the  true  and  sound  construction  of  this  contract, 
it  was  not  understood  and  agreed  between  tho  two 
parties  that  the  insurance,  which  it  was  for  the 
interest  of  both  to  have  made  in  the  most  proper 
and  convenient  manner,  should  be  made  by  tho 
charterers. 

Apart,  my  Lords,  from  any  evidence  as  to 
nsage,  1 cannot  but  think  that  it  is  a sound 
view  of  thiB  mercantile  contract  to  hold  that  it 
provides  for  insurance,  and  does  not  leave  the  sub- 

iect  of  insurance  uncertain  and  indeterminate. 

nsurance  is  mentioned,  as  your  Lordships  will  ob- 
serve, in  direct  connection  with  two  other  things, 
which  were  not  uncertain,  and  which  wero  not 
indeterminate,  namely,  interest  and  commission. 
Interest  was  to  be  charged  at  all  events ; commis- 
sion was  to  1x5  charged  at  all  events.  It  ap- 
pears to  ino  that  there  is  nothing  to  lead  ub  to 
suppose  that  insurance  was  not  to  be  as  much 
a fixed  term  of  tho  contract  as  interest  and 
commission,  and  that  not  the  loss  bccauso  all 
these  terms  are  primarily  in  favour  of  and  for  the 
protection  of  the  person  advancing  the  money. 
The  shipowners  subject  themselves  to  the  burden, 
hut  both  parties  havo  an  interest  in  diminishing 
that  burden ; and,  therefore,  as  cither  one  or  the 
other  ought  to  make  an  insurance,  it  was  reason- 
able that  they  should  make  a contract  between 
themselves  as  to  how  the  insurance  was  to  bo 
effected. 

One  of  your  Lordships  put  to  Mr.  Butt  this 
observation,  in  which  Mr.  Butt  expressed  his  con- 
currence, that 14  these  are*  all  things  as  to  which  the 
charterers  were  to  be  creditors  of  the  other  party.” 
But  if  tho  charterers  wero  to  bo  the  creditors  of 
the  other  party  for  ull  these  things,  then  that  was 
a part  of  the  contract.  The  charterers  were  to 
advance  the  money,  they  were  to  charge  interest, 
they  wore  to  charge  commission,  and  they  were 
to  charge  insurance;  and  how  could  they  charge 
insurance  unless  insurance  was  effected? 

Tho  good  sense  of  the  matter  concurs  with  that 
view  ; because  the  charterers  would  not  be  satisfied 
unless  the  insurance  was  made  under  their  control 
— a control  for  which  it  was  reasonable  that  they 
should  stipulate ; and  it  would  ho  only  by  them, 
when  the  advances  were  made,  that  the  precise 
amount  for  which  the  insurance  was  to  be  effected 
would  be  known.  I take  it,  therefore,  that  as 
betw cen  these  parties  it  is  a contract  in  Bubstance 
to  this  effect : u I,  the  borrower,  give  you,  tho 
lender,  a right  to  charge  me  with  the  premium  of 
insurance,”  which  is  very  much  tho  same  thing  in 
principle  as  if  the  borrower  had  put  tho  money 
into  his  hands  for  tho  purpose  of  effecting  that 
insurance.  ! by  no  means  think  it  necessary  to 
say  what  tho  result  might  have  been  if  for  any 
reasonable  cause  he  had  determined  not  to  avail 
himself  of  tho  right  to  insure  and  to  charge  the 
premiums  of  the  insurance,  and  had  given  notice 
of  that  to  t he  other  party  in  reasonable  time.  The 
charterers  hero  did  not,  in  fact,  do  so ; although, 
according  to  the  evidence,  there  was  abundance  of 
time  for  them  to  do  so.  Still  less  do  l desire  to 
say  anything  which  would  affect  tho  question 
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which  might  have  arisen,  if,  having  effected  that 
insurance,  that  insurance  had,  through  some  cause 
not  imputable  to  the  charterers,  become  unavai^ble. 
I proceed,  my  Lords,  upon  the  assumption 
may  bo  the  construction  of  this  contract,  that.  *n 
either  of  these  events  the  charterers,  ac^f? 
reasonably  and  according  to  good  faith,  would  be 
held  entitled  to  recover  in  the  event  of  tho  loss  of 
the  ship. 

The  question  is,  whether  under  this  contract  the 
shipowners  bad  not  a right  to  rely  upon  that  in- 
surance being  made  by  Hie  charterers,  who  here 
stipulated  for  and  received  tho  right  to  charge  tho 
premiums.  I think  tho  shipowners  had  this  right. 

The  charterers  neglected  to  insure,  and 
neglected  to  give  notice  of  the  non-insurance. 
What  must  be  the  consequence  of  a loss  of  the 
ship,  the  charterers  knowing  that  the  insurance 
was  not  effected?  Upon  one  or  the  other  of  these 
two  parties  that  loss  must  fall  If  the  insurance 
bad  been  made,  and  the  monov  paid  by  tho  ship- 
owners, then  the  benefit  of  the  insurance  would 
have  accrued  to  the  shipowners.  It  is  very  much 
like  the  right  of  a man  who  gives  several  securi- 
ties, when  he  pays  off  the  mortgagee,  to  have  all 
the  securities  delivered  up  into  his  own  hands, 
unless  a reason,  which  is  a sound  and  good  <*ne, 
and  consistent  with  tho  duty  of  tho  mortgagee, 
and  which  is  not  imputablo  to  bis  own  fault,  can 
be  given  for  the  failure  of  any  one  of  them.  This 
seems  to  have  been  really  tne  view  which  pre- 
vailed, on  the  whole,  in  the  minds  of  the  learned 
judges  in  the  court  below ; and  1 think  the  soundest 
course  for  your  Lordships  to  take  will  be  to  found 
your  judgment  entirely  upon  that  view. 

But  in  the  interlocutor  under  appeal,  thcro  are 
certain  findings  which  your  Lordships  will  probably 
think  go  beyond  the  requirements  of  the  present 
case.  There  is  a finding  as  to  the  general  law  upon 
the  subject.  Now  I do  not  think  it  expedient  that 
that  finding  should  bo  retained ; first,  because  it 
does  not  appear  to  me  that  upon  this  occasion  we 
ought  to  decide  any  question  of  geuernl  law  at  all ; 
and,  secondly,  because  if  wo  did  it  would  be  ne- 
cessary to  consider  how  far  that  law  ought  to  be 
the  English  or  tho  Scotch  law ; and,  finally,  if  it 
ought  to  be  the  English,  whether  it  would  be  a 
safe  thing  to  lay  down  the  rule  in  the  terms  which 
aro  here  stated— terms  which  certainly  do  not 
agree  with  the  rule  lately  stated  in  tho  English 
case  of  Byrne  v.  Schiller  (2«fi  L.  T.  Rep.  N.  S.  21 1 ; 
L.  Rep.  6 Ex.  310).  I should  therefore  propose  to 
your  Lordships  to  vary  the  interlocutor  appealed 
from,  by  omitting  tho  following  words : — 

“ Find  in  law  that  cash  advanced  against  freight 
to  the  master  of  a ship  by  thecharterera  for  ordinary 
ship's  disbursements  at  the  port  of  loading,  is  not 
in  ordinary  circumstances  equivalent  to  a payment 
of  freight,  but  is  to  be  held  as  an  ndvance  in  con- 
sideration of  the  subsequent  performance  of  the 
contract  by  the  owners  and  shipmaster  by  the  right 
delivery  of  the  cargo  at  the  port  of  discharge ; and 
that  if  there  is  a failure  of  the  consideration  by  the 
voyage  not  being  accomplished,  and  tho  cargo 
rightly  delivered  at  the  port  of  discharge,  the 
charterers  aro  entitled,  in  respect  of  such  failure 
of  consideration,  to  recover  the  amount  of  the  said 
advauce  from  the  owners.” 

Tho  court  below  further  propose  to  put  a con- 
struction upon  the  contract,  going  beyond  the  view 
which  1 have  submitted  to  your  Lordships,  the  inter- 
locutor appealed  from,  containing  these  words : — 


“ That  the  charterers  having  stipulated  that  they 
should  be  entitled  to  insure  freignt  at  the  owners’ 
expense,  must  bo  held  to  have  limited  their  security 
for  repayment  of  the  advances  to  the  right  of  set- 
off in  settling  with  the  ownerB  if  the  freight  should 
be  earned,  and  to  tho  amount  of  tho  said  insurance 
if  ship  and  cargo  should  be  lost ; and  to  have  relin- 
quished or  discharged  the  personal  obligation  of 
tne  owners  for  repayment  in  the  latter  event.” 

I cannot  think,  my  Lords,  that  we  are  called  upon 
to  leave  such  an  interpretation  of  the  contract  upon 
the  face  of  the  interlocutor.  One  of  your  Lord- 
ships has  suggested  words  to  be  substituted  for 
those  which  ihave  read,  words  which  would  make 
the  finding  ran  thus  : — 

“ Find,  that  in  the  present  caso  the  charterers 
having  stipulated  that  they  should  be  entitled  to 
insure  freight  at  the  owner’s  expense,  to  an  amount 
corresponding  to  the  amount  of  their  advances, 
must  be  held  to  have  made  such  insurance  a part 
of  their  scourity,  and,  not  having  effected  any  such 
insurance,  must  be  held  to  have  relinquished,  in 
the  event  of  the  ship  being  lost,  any  claim  against 
the  owners  for  repayment.” 

I would  submit  to  your  Lordships  that  these 
words  should  be  adopted,  and  that  the  interlocutor 
should  be  varied  in  tno  manner  I have  suggested. 

Lord  Chelmsford. — My  Lords,  I agree  with  my 
noble  and  learned  friend.  By  the  contract  between 
the  parties,  the  insurance  upon  the  advances  was 
to  be  effected  by  tho  charterers.  There  was  no 
obligation  npon  them  to  insure,  except  for  their 
own  protection ; but  as  they  chose  not  to  insure, 
they  took  the  risk  upon  themselves,  and,  there- 
fore, they  must  bear  tne  loss. 

Lord  Colonsay.— My  Lords,  I concur  in  the 
result  which  has  been  arrived  at;  and  1 think  tho 
grounds  which  have  been  stated  are  quite  sufficient 
for  the  determining  of  this  case. 

Lord  Cairns. — My  Lords,  I also  concur. 

Interlocutor  varied. 

Attorneys  for  the  appellants,  Hillyer,  Fenwick , 
and  Stibhard. 

Attorneys  for  the  respondents,  Simeon,  Wake- 
ford,  and  Co. 

JUDICIAL  COMMITTED  OF  THE 

PRIVY  COUNCIL. 

ON  APPEAL  FROM  HIGH  COURT  OF  ADMIRALTY. 
Reported  by  Jambs  P.  Asfinall,  Esq.,  B*rru»U*r-*t-L*w. 

Saturday,  Jidy  26,  1873. 

The  William  Lindsay. 

Collieion — Duty  of  master — Reasonable  precautions 
— Private  mooring  buoy  authorised  by  port 
authorities . 

Althowjh  it  is  the  duty  of  the  master  of  a ship  to 
take  all  such  precautions  as  a man  of  ordinary 
prudence  and  skill,  ever  citing  reasonable  fore- 
sight, would  use  to  avert  danger  and  to  prevent 
his  ship  dot  g damage  to  others  in  the  circum- 
stances in  which  he  is  placed,  there  is  no  obliga- 
tion upon  a master  who  is  ordered  by  the  au- 
thorities of  the  port  in  which  his  ship  lies  to 
take  up  <t  berth  in  a particular  part  of  the  har- 
bour to  examine  the  sufficiency  of  a buoy  to 
which  he  moors  his  ship  in  that  place,  although 
that  buoy  nuiy  belong  to  a private  company, 
if  tho  pori  authorities  sanction  the  use  of 
tho  buoy,  and  treat  it  as  a f*roj)cr  and  sufficient 
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mooring  place  for  vessel*  frequenting  the.  port. 
If  through  the  insufficiency  of  truth  a buoy  the 
ship  parts  from  tier  moor  mgs  on  a storm  aris- 
ing, the  shipowner  will  not  be  ‘responsible 
for  damage  ensuing  by  collision  if  the  master 
has  tabu  other  precautions  sufficient  under 
ordinary  circumstances  to  meet  the  exigencies 
of  the  case. 

The  question  whether  a master  should  under  such 
circumstances  have  let  go  an  anchor,  or  whether 
the  having  an  anchor  ready  to  let  go  teas  a 
sufficient  precaution,  is  a question  of  practical 
seamanship  upon  which  the  court  oj  appeal 
will  be  guided  by  the  opinion  of  their  nautical 
assessors. 

Tins  was  an  appeal  from  a decree  of  the  High  Court 
of  Admiralty  of  England  pronounced  by  the  right 
honourable  the  judge  of  that  court  on  the  24th  Jan. 
1873,  in  a cause  of  damage  instituted  on  behalf 
of  the  owners  of  the  barque  Estrella  against  the 
William  Lindsay,  her  tackle,  apparel,  and  furni- 
ture, and  against  her  owners  intervening,  for  the 
recovery  of  damages  in  respect  of  a collision  be- 
tween the  said  two  vessels. 

The  Estrella  was  a barque  of  about  499  tons 
register,  and  the  William  Lindsay  a ship  of  970 
tons  register.  The  collision  in  question  took  place 
in  the  port  of  Valparaiso,  shortly  after  11  o’clock 
a.m.  on  the  23rd  Sept.  1871. 

The  case  set  up  by  the  petition  hied  on  hclmlf  of  the 
Estrella  was  that,  on  the  evening  of  the  22ud  and 
morning  of  the  23rd  Sept.,  the  Estrella  was  lying 
safely  moored  in  the  harbour  of  Valparaiso,  and  at 
the  same  time  the  William  Lindsay  was  lying 
about  three-quarters  of  a mile  to  the  northward 
of  the  Estrella,  fastened  to  a buoy  in  the  said  har- 
bour by  her  starboard  cable,  from  which  the 
anchor  had  been  unshackled.  The  said  buoy  was 
not  one  of  the  buoys  belonging  to  the  port  authori- 
ties, nor  intended  nor  adapted  for  use  as  a mooring 
buoy,  and  was  not  on  the  usual  mooring  grouna. 
On  tho  evening  of  the  22nd  it  came  on  to  blow  a 
gale  from  the  north,  bnt  the  William  Lindsay  did 
not  let  go  any  anchor,  remaining  at  tho  buoy  as 
before  the  gale.  On  tho  23rd  she  became  detached 
from  the  buoy,  and  began  to  drift  to  the  south- 
ward. Those  on  board  of  her  let  go  her  port 
anchor  in  great  haste ; but,  when  about  30  fathoms 
had  run  out,  the  cable  became  “ jammed  ” in  the 
windlass,  and,  continuing  to  drive  to  the  south- 
ward, she  struck  the  Estrella  with  great  violence 
doing  her  much  damage. 

The  case  Bet  up  by  the  auswer  filed  ou  behalf  of 
the  William  Lindsay  was  as  follows : “ On  the 
19th  Sept,  the  William  Lindsay  went  into  Val- 
paraiso bay  to  discharge  fifty  tons  of  coal,  nnd 
moored  to  a buoy  on  the  eastern  side  of  the  bay  on 
the  customary  mooring  ground.  On  the  morning 
of  the  20th  Her  Majesty's  ship  Seoul  was  about  to 
practise  with  shot,  and  the  William  Lindsay, 
Happening  to  be  in  the  lino  of  firo,  was  ordered  by 
the  port  authorities  to  remove  to  the  western  side 
of  the  bay  and  moor  to  a buoy  there.  This  she 
accordingly  did,  mooring  by  30  fathoms  length 
of  the  starboard  cable  to  a buoy  not  belonging  to 
the  port  authorities,  but  used  by  vessels  of  her 
size.  On  the  morning  of  the  23rd  a fresh  breezo 
came  on  from  the  north,  with  a swell,  and  about 
3 a.m.  15  fathoms  additional  cable  were  {mid  out  as 
a matter  of  precaution.  Soon  after  11  a.m.  the 
ahackle-band  of  the  said  buoy  gave  way,  and  the 
William  Lindsay  went  adrift..  The  port  anchor 


which  was  in  readiness  to  let  go,  was  lot  go  at 
once,  but  accidentally  jammed  under  the  windlass, 
and  although  the  crew  endeavoured  to  clear  it 
they  were  unable  to  prevent  the  William  Lindsay 
coming  into  collision  with  tho  Estrella.**  Tho 
respondents  further  alleged  that  the  collision  hap- 
pened without  negligonce  on  the  part  of  the 
William  Lindsay,  ana  that  it  was  tho  result  of 
inevitable  accident. 

At  the  hearing  before  Sir  R.  Fhilliraore,  evi- 
dence was  given  in  support  of  these  respective 
allegations.  It  was  shown  that  tho  master  of  the 
William  Liwlsay  had  moored  to  tho  buoy  without 
examining  it,  but  it  was  not  proved  by  the  res  pen- 
dants that  the  defect  in  the  buoy  was  such  that  it 
could  not  have  been  discovered  by  ordinary  care. 

The  remaining  facts  will  bo  found  set  out  in  tho 
judgment  of  the  Judicial  Committee. 

The  learned  judge  held  that  the  collision  was 
tho  result  of  inevitable  accident,  being  of  opinion 
that  it  was  unnecessary  to  consider  the  question 
whether  tho  owners  of  the  William  Lindsay  were 
responsible  for  the  breaking  of  tho  buoy,  as  was 
contendod  by  tho  plaintiffs  (tho  appellants),  because 
the  master  having  taken  the  ordinary  precaution 
of  having  an  anchor  ready  to  let  go  in  case  of 
emergency,  had  done  what  a prudent  seaman  was 
required  to,  and  was  only  prevented  from  bringing 
up  his  ship  by  that  anchor  through  the  jamming 
ol  the  cable,  which  must  bo  considered  as  an  in- 
evitable accident ; the  learned  judge  dismissed  tho 
defendants  from  the  suit  without  costs. 

From  this  decree  the  plaintiffs  (the  appellants) 
appealed  on  the  grounds  that  tho  court  below  ought 
to  have  considered  tho  ijuestion  of  the  liability  of 
the  defendants  for  the  insufficiency  of  the  buoy ; 
that  the  defendants  should  have  proved  that  the 
defect  could  not  have  been  discovered  by  ordinary 
care;  that  the  master  of  the  William  Lindsay  was 
guilty  of  negligence  in  mooring  to  the  buoy  with- 
out examining  its  strength  ana  security;  and  that 
be  was  guilty  of  negligence  in  not  letting  go  an 
anchor  at  the  beginning  of  tho  gale. 

Butt,  Q.C.  ana  II.  Davison,  for  the  appellants. — 
The  question  of  the  insufficiency  of  the  buoy  ought 
to  have  been  determined  in  tho  court  below.  The 
defect  in  the  buoy  being  the  primary  cause  of  tho 
collision,  it  lay  upon  the  respondents  to  show  that 
the  defect  could  not  have  been  discovered  by  ordi- 
nary care.  No  doubt  the  appellants  are  bound  to 
show  a prinui  facie  eaao  of  negligence,  but  that 
shown,  the  onus  shifts  to  the  respondents  to  show 
excuse  for  the  collision.  The  appellants  have  shown 
that  the  respondent's  ship  broke  away  from  her 
moorings  and  came  into  collision  with  their  ship, 
and  that  in  itself  establishes  a primd  facie  case  of 
negligenee,  which  requires  the  respondents  to  show 
that  they  took  all  reasonable  precautions  to  ascer- 
tain the  security  of  those  moorings.  It  has  been 
held  that  once  primd  facie  evidence  has  been  given, 
which  will  justify  tho  court  iu  concluding  that  tho 
defendant’s  negligence  was  the  cause  of  tho  colli- 
sion, the  onus  shifts  and  the  defendant  must  show 
that  the  collision  was  not  occasioned  by  his  negli- 
gence, but  by  some  other  cause  for  which  lie  is  not 
responsible  : (The  Egyptian,  2 Mar.  Law  Cas.  O.  S. 
56).  Here  the  respondents  are  liound  to  prove 
that  they  had  teatea  tho  buoy  with  a view  of  ascer- 
taining its  sufficiency,  otherwise  it  must  bo  taken 
that  its  condition  was  defective,  and  that  they 
could  have  discovered  the  defect  by  in»j**ction.  It 
was  a private  buoy,  and  must  therefore  bo  treated 
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as  the  property  of  the  respondents  for  the  purposes 
of  this  case.  No  evidence  on  this  point  having  been 
given  by  the  respondents,  the  appellants  arc  entitled 
to  succeed.  Again  after  the  storm  arose,  the  master 
of  the  William  Lindsay  was  bound  as  a prudent  man 
to  let  go  his  anchor;  and,  having  neglected  this  pre- 
caution, his  owners  must  be  held  responsible : ( The 
Volcano,  2 W.  Rob.  1137.)  The  subsequent  jamming 
of  the  cable  cannot  relieve  them  from  the  re- 
sponsibility incurred  by  their  prior  negligence. 

Dr.  Deane , Q.C.  and  Clarkson  for  the  respondents. 
— The  uso  of  the  buoy  was  permitted  by  the  port 
authorities,  and  the  master  was  therefore  entitled 
to  consider  it  as  safe  and  secure  without  examina- 
tion. If  this  is  correct,  then  the  having  an  anchor 
ready  to  let  go  was  a sufficient  extra  precaution, 
which  would  liave  been  available  but  for  an  in- 
evitable accident. 

Butt,  Q.C.,  in  reply, 

July  2b. — Judgment  was  delivered  by  Sir  Mon- 
tague E.  Smith. — This  is  a case  of  collision  which 
occurred  at  Valparaiso  on  the  23rd  Sept,  in  the 
year  1871.  On  that  day  the  William  Lindsay,  a 
steam  vessel  of  the  respondent’s,  was  driven 
against  the  Estrella,  a barque  of  about  500  tons, 
belonging  to  the  appellants,  doing  her  considerable 
damage.  The  Estrella  was  lying  in  the  harbour 
at  the  usual  mooring  pluco  for  vessels  to  discharge 
cargo.  She  was  moored  in  the  usual  way,  with 
two  anchors  out  at  the  bow,  and  one  at  the  stern. 
She  was  in  a position  of  entire  safety,  and  un- 
doubtedly no  fault  can  be  attributed  to  her.  The 
William  Lindsay  was  driven  against  her  by  the 
wind,  and  did  her  the  damage  complained  of.  Thu 
question  is,  whether  the  injury  which  was  done  to 
the  Estrella  by  the  William  Lindsay  was  the 
result  of  an  accident  which  ordinary  care  could 
not  have  averted,  or  whether  it  was  due  to  any 
want  of  care  and  skill  on  the  part  of  the  William 
Lindsay.  The  William  Lindsay  entered  the  x>rt 
on  the  10th  Sept.,  and  she  was  moored  by  the  tug 
which  brought  her  into  the  port  at  one  of  the 
buoys  which  belonged  to  the  Steam  Tug  Company. 
It  appears  from  the  evidence  that  there  arc  several 
of  these  buoys  in  the  port,  and  that  it  is  usual, 
when  vessels  are  towed  into  the  port,  to  moor  them 
to  these  buoys ; that  when  they  discharge  cargo 
they  are  moved  usually  to  mooring  berths,  which 
are  appropriated  to  the  discharge  and  taking  iu 
of  cargo  ; but  that  it  occurs  at  times,  where  a 
small  quantity  only  of  cargo  is  to  be  discharged 
or  taken  in,  the  port  auttiorities  allow  it  to  be 
done  at  some  of  these  mooring  buoys.  On  the 
lt-th  the  William  Lindsay  came  in  and  was  so 
moored.  On  the  20th,  the  following  day,  one  of 
Her  Majesty's  vessels,  the  Scout,  which  happened 
to  be  in  the  port,  was  about  to  practise  with 
shotted  guns,  and  the  William  Lindsay  was  in  the 
line  of  fire.  It  was  necessary,  therefore,  that  she 
should  be  moved,  and  it  would  appear  that  she  [ 
wns  moved  by  the  order  of  the  captain  of  the  port 
to  another  buoy  belonging  to  the  Steam  Tug 
Company  on  the  other  side  of  the  port.  This 
being  done,  she  fastened  her  cable  to  the  buoy, 
and  she  rode  then*  from  the  20th  Sept,  until  the 
23rd,  when  the  collision  took  place.  It  seems  that 
on  the  23rd  a strong  breeze,  some  of  the  witnesses 
soy  a gale,  arose,  and  blew  with  considerable 
strength.1  It  was  what  is  known  in  the  port  as 
a norther,  a wind  very  well  ktiowu—  and  un*  ; 
doubtedly  a winu  which  blows  with  considerable  < 
violence,  and  usually  for  some  length  ul  lime.  I 


The  vessel  rode  out  the  greater  part  of  the  gale, 
and  she  rode  Bnfely  until  the  gale  had  moderated  ; 
but  there  was,  after  the  gale  had  moderated,  a 
heavy  Hwell,  and  during  that  time  the  accident 
occurred  which  has  given  occasion  for  the  present 
suit.  The*  accident  was  that  the  iron  band  which 
was  round  the  buoy,  and  in  which  there  was 
a shackle  to  which  tho  ship’s  cable  was  attached, 
broke.  Of  course  the  ship  was  no  longer  held  by 
the  buoy,  and  she  began  to  drift.  Now  at  the 
time  that  she  so  began  to  drift  before  the  wind 
she  had  her  anchor  ready  to  let  go  ; and  it  appears 
that,  without  any  delay,  and  as  promptly  as  they 
well  could,  her  crew  let  go  the  anchor,  and  were 
paying  out  the  chain,  when  the  windlass  became 
jammed.  The  consequence  was  that  the  anchor 
did  not  touch  the  ground,  and  she  drifted  until 
she  came  into  collision  with  the  Estrella . Now  no 
blame  is  imputed  to  tho  William  Lindsay  for  that 
jamming  of  the  chain.  It  appears  from  tho  evi- 
dence, and  was  so  found  by  the  learned  judge 
below,  that  the  windlass  was  a proper  one,  that 
there  were  tho  usual  appliances,  that  the  chain 
was  good,  and  that  the  men  had  done  nothing 
wrong  iu  the  way  they  hod  bandied  it-  It,  there- 
fore, was  a purely  accidental  circumstance  that 
the  anchor  did  not  find  its  way  to  the  ground ; 
and  if  it  had  found  its  way  to  the  ground  there 
seems  to  be  no  doubt  that  the  ship  would  have  been 
brought  up,  and  this  collision  would  not  have 
occurred.  These  being  tho  facts,  the  question 
arises  whether  there  was  any  negligence  in  what 
was  done  or  omitted  to  bo  dono  on  board  this  vessel. 
Now,  the  master  is  hound  to  take  all  reasonable  pre- 
cautions to  prevent  his  ship  doing  damage  toothers. 
It  would  bo  going  too  far  to  bold  his  owners 
to  be  responsible  because  ho  may  have  omitted 
some  possible  precaution  which  the  event  suggests 
ho  might  have  resorted  to.  The  true  role  is  that 
he  must  take  all  such  precautions  ns  a man  of 
ordinary  prudence  and  skill,  exercising  reasonable 
foresight,  would  use  to  avert  danger  in  the  cir-> 
cumstances  in  which  he  may  happen  to  be 
placo-J.  In  this  case  tho  imrnediato  cause  of 
tho  mischief  was  tho  breaking  of  the  band  on 
the  buoy,  and  it  is  said  that  the  William  Lindsay 
must  be  responsible  for  that  breaking,  because  the 
master  had  chosen  to  moor  her  to  it,  and  to  treat 
it,  without  examination,  as  if  it  was  his  own 
mooring  chain.  Their  Lordships  consider  that 
that  is  not  the  correct  view  of  the  question.  The 
first  question  is,  whether  there  was  negligence  on 
the  part  of  the  master  in  availing  himself  of  tho 
use  of  the  buoy ; and,  in  order  to  see  whether  there 
was  such  negligence  or  not,  it  is  necessary  to  as- 
certain what  was  the  nature  of  the  buoy,  and  how 
it  was  used  and  sanctioned.  Now  it  appears  that 
it  was  one  of  several  buoys  which  had  long  been 
laid  down  in  the  port  by  the  Steam  Tug  Company. 
It  was  undoubtedly  under  tho  care  of  a private 
company,  os  far  as  can  be  collected  from  tne  evi- 
dence ; but  the  mooring  of  ships  to  these  buoys  is 
sanctioned  by  the  authorities  in  the  port.  It  must 
be  assumed  that  when  they  give  permission  to 
vessels  to  moor  at  them,  not  only  when  they  come 
into  the  port,  but  occasionally  to  take  in  and  dis- 
charge cargo,  they  sanction  the  use  of  these 
buoys,  and  treat  them  as  proper  and  sufficient 
mooring  places  for  vessels  frequenting  the  port. 
That  being  the  Btute  of  the  case  as  regards  these 
buoys,  their  Lordships  cannot  think  that  there  was 
uiiyttiiug  like  negligence  on  the  part  of  the  master 
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of  tho  William  Lindsay  in  mooring  at  one  of  them 
without  examining  for  himself  whether  thero 
might  be  latent  defocts  in  it.  These  questions  of 
negligence  muBt  be  decided  by  what  a prudent 
and  skilful  seaman  would  do  under  the  circum- 
stances,  and  by  what  he  is  able  to  do.  It  is  obvious 
that  no  man,  however  prudent  and  however 
desirous  to  bo  on  the  safe  side,  would  be  able 
to  examine  these  buoys,  so  as  to  discover  whether 
there  were  latent  defects  in  them  or  not.  lie  must, 
to  a certain  extent,  trust  to  tho  sanction  which  has 
been  given  to  them  by  the  authorities  of  the 
port.  No  doubt  that"  would  not  absolve  him  from 
all  further  precaution.  Ho  ought  not  implicitly  to 
trust  to  that  which  he  cannot  to  a certainty  know 
is  a safe  buoy,  and  ho  ought  to  take  reasonable 
precautions,  in  the  event  of  its  not  holding  him, 
to  bring  up,  and  secure  himself  from  danger. 
Their  Lordships  think,  however,  upon  this  hrst 
question  that  tnore  was  no  negligence  on  the  part 
of  the  master  in  mooring  to  the  buoy,  and  not 
discovering  the  defect  which  undoubtedly  led  to 
tho  accident.  Then  the  next  question  is,  whether, 
having  moored  to  this  buoy,  he  ought  to  have 
La  ken  any  other  precaution  than  he  did.  Now,  it 
is  scarcely  contended  on  the  part  of  the  appellants 
that  the  master  need  have  done  more  in  ordinary 
weather  than  fasten  his  chain  as  he  did  to  the 
buoy  ; but  it  is  suggested  that  when  the  gale  came 
on.  and  when  he  found  it  was  likely  to  continue, 
he  should  have  taken  the  further  precaution  of 
letting  go  his  anchor— not  only  of  keeping  it  pre- 
pared to  take  the  ground,  but  that  he  ought  to 
have  let  it  down,  and  given  that  further  security 
to  his  ship.  Undoubtedly  that  is  a question  well 
worthy  of  consideration,  but  it  is  a question  which 
depends  entirely  upon  practical  seamanship ; and 
their  Lordships  upon  that  question  have  tnought 
it  right  to  consult  the  nautical  assessors,  whose 
valuable  assistance  they  have,  and  to  put  tho 
question  to  them  very  much  in  the  way  in  which 
Dr.  Lushington  put  a similar  question  to  the 
Trinity  Masters  in  the  case  of  The  Volcano  (2  W. 
Rob.  237),  which  was  relied  on  by  the  appellants. 
In  that  case  the  Volcano  was  not  moored  to  a 
mooring  buoy,  but  she  had  a small  anchor  dropped, 
and  a large  anchor  ready  to  let  go.  The  question 
Dr.  Lushington  put  to  the  Triuity  Masters  was 
this  : “ How  far  there  was  an  immediate  necessity 
or  otherwise  for  dropping  the  second  anchor,  is 
not  the  real  question  in  this  ease.  The  question 
is,  whether  it  would  not  have  been  a prudent  and 
proper  precaution  to  have  dono  so.  I do  not  mean 
thut  you  are  to  strain  the  matter ; but,  consider- 
ing the  facts  of  the  case  with  reference  to  position 
of  the  Helen,  the  state  of  the  wind,  and  all  the 
circumstances,  you  will  have  to  determine  how 
far  it  is  a measure  which  men  acquainted  with 
nautical  affaire  ought,  in  ordinary  prudence,  to 
have  adopted. ’’  The  nautical  assessors,  in  answer 
to  the  question  put  to  them,  have  informed  thoir 
Lordships  that  they  think  it  was  a better  course 
for  the  master  of  the  William  Lindsay  to  have 
kept  his  anchor,  as  it  was,  prepared  to  be  let  go, 
than,  when  the  storm  came  on,  to  have  dropped 
it ; that  it  is  not  usual  nor  safe,  when  vessels  are 
riding  at  mooring  buoys  with  the  length  of  cable 
which  this  vessel  had  out,  to  drop  an  anchor.  The 
more  usual  and  practical,  and,  as  they  think,  the 
better  course,  is  to  keep  the  anchor  ready  to  let  go 
in  case  of  accident.  That  opinion  having  been 
given  to  their  Ixjrdahips  by  geutlcmen  of  nautical 


experience,  thoy  think  it  determines  the  second 
question  in  the  case  in  favour  of  the  respondents. 
It  is  clear  that  the  William  Lindsay  had  her  anchor 
ready  to  lot  go,  that  she  did  all  that  was  possible 
to  effect  that  manoeuvre  and  to  drop  the  anchor, 
and  she  did  not  succeed  in  that  operation  by 
reason  only  of  an  inevitable  accident.  Under 
these  circumstances  their  Lordships  are  of  opinion 
that  tho  judgment  of  tho  Judge  of  the  Admiralty 
Court  is  right;  viz.,  thut  no  negligence  can  be 
imputed  to  the  William  Lindsay.  The  result  will 
be  that  they  will  humbly  advise  Her  Majesty  to 
affirm  tho  judgment  of  the  court  below,  and  to 
dismiss  this  appeal,  with  costs. 

Proctor  for  the  appellants,  W.  W.  Wynns,  agent 
for  Simpson  and  North,  Liverpool. 

Proctors  for  the  respondents,  Toiler  and  Sons, 
agents  for  Hull,  Stone,  and  Fletcher,  Liverpool. 

COURT  OP  ADMIRALTY. 

Reported  by  J.  P.  Abpikali.,  JE*q.,  Barrister- at- Law. 

Tuesday,  July  1,  1873. 

The  Charkieh. 

Collision — Cross  cause — Security  —Foreiyn  jmrtics 
— Practice — Admiralty  Court  Act  18dl  (24  Vid. 
c.  10),  serf.  31). 

Where  a came  of  damaye  is  instituted  in  the  High 
Court  of  Admiralty  against  a ship,  in  respect  of 
a collision  in  which  the  ship  of  the  plaintiffs  is 
totally  lost,  and  the  defendants  institute  a cross 
cause  in  pei'sonam  against  the  plaintiffs  in  respect 
of  the  same  collision , both  parties  being  foreigners 
resident  abroad,  ami  the  plaintiff's  decline  to  give 
security  to  answer  judgment  in  the  cross  cause,  or 
to  enter  an  appearance,  the  court  will  apply  the 
precisions  of  the  Admiralty  Court  Act  IHtil 
(24  Viet.  c.  10),  sect.  34,  and  will  order  proceed- 
ings to  be  stay'd  in  the.  principal  cause  until 
sccni'ity  is  given  in  the  cross  cause. 

Is  this  case  a cause  of  collision  was  instituted  tu 
rein  against  the  Charkieh , a vessel  belonging  to 
the  Khedive  of  Egypt,  by  the  owners  of  the  Dutch 
steamship  Batov ier,  and  the  Charkieh  was  arrested. 
Tho  Batavier  was  sunk  and  totally  lost,  and  the 
owner  of  the  Charkieh  instituted  against  tho 
owners  of  the  Batavier , who  were  resident  abroad, 
a cross  cause  of  collision  in  personam  in  respect  of 
the  same  collision. (a)  Tho  owners  of  the  Batavier 
had  entered  no  appearance  in  the  cross  cause 
agninst  them,  and  had  declined  to  give  bail. 

The  cause  against  the  Charkieh  now  came  before 
the  court  on  motion  made  on  behalf  of  tho  owners 
of  the  Charkieh  that  “ all  proceedings  be  sus- 
pended until  appearance  ,has  been  entered  and 
security  given  to  answer  judgment  in  the  cause  of 
damage  entitled  tho  Batavier,  being  the  cross 
cause  brought  for  damage  sustained  by  the  de- 
fendant herein  in  respect  of  the  collision  which 
caused  the  damage  for  which  the  plaintiffs  are  in 
this  cause  proceeding  against  tho  defendant’s  ship 
Charkieh 

Service  of  the  citation  in  the  cross  cause  hail 
been  made  upon  the  attorneys  for  tho  plaintiffs  in 
the  principal  cause  in  accordance  with  rule  171 
of  the  Admiralty  Rules  of  1859. 

(a)  In  this  ch  e the  Khedive  of  Kgypt  had  protested 
against  the  jurisdiction  of  the  court,  but  the  protest  was 
overruled  and  tho  rroiw  <-.uuso  afterward*  instituted : 
aw  The  Charkieh,  ante,  voL.  1.,  p.  Odl.— Eo. 
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Gibson  for  the  owner  of  the  CharlUeh  in  support 
of  the  motion. — Formerly  no  security  could  be  de- 
manded in  a cross  cause  where  the  defendant  in 
that  cause  was  out  of  the  country,  although  this 
court  endeavoured  by  every  means  to  enforce  the 
giving  of  such  security: 

The  Seringpatam,  3 W.  Rob.  41 ; 

The  North  American,  Lush.  79  ; 

The  Heart  of  Oak , 29  L.  J.  Adm.  78. 

Now  by  the  Admiralty  Court  Act  1861  (24  Viet, 
c.  10),  Beet.  84,  it  is  enacted  that  “ Tho  High  Court 
of  Admiralty  may  on  the  application  of  the  de- 
fendant in  any  cause  of  damage,  and  on  his  insti- 
tuting a cross  cause  for  the  damage  sustained  by 
him  in  respect  of  the  same  collision,  direct  that 
the  principal  cause  and  tho  cross  cause  be  heard 
at  the  same  time  and  upon  the  same  evidence; 
and  if  in  the  principal  cause  the  ship  of  the  de- 
fendant has  boon  arrested  or  security  given  to 
answer  judgment,  and  in  the  cross  cause  the  ship 
of  the  plaintiff  cannot  bo  arrested,  and  security 
has  not  been  given  to  answer  judgment  therein, 
tho  court  may,  if  it  think  fit,  suspend  proceedings 
in  the  cro«8  cause,  until  security  nas  been  given  to 
answer  judgment  in  the  cross  cause.”  Here  the 
Charkieh  has  been  arrested  in  the  principal  cause, 
but  the  plaintiffs  in  that  cause  decline  to  enter  an 
appearance  or  to  give  bail.  They  are  resident 
abroad,  and  tho  owner  of  the  Charkieh  has  no 
remedy  against  them  without  the  assistance  of  the 
court.  The  owners  of  tho  Batavier  arc  not  en- 
titled to  come  here  and  claim  against  the  Charkieh, 
except  upon  the  terms  that  they  submit  to  the 
jurisdiction  of  the  court  and  give  security  in  the 
cross  cause.  The  Balavior , being  lost,  cannot  be 
arrested,  and  iB  therefore  within  the  meaning  of 
tho  section. 

Clarkson  for  the  owners  of  the  Baiavier. — We 
are  not  bound  to  find  security  for  a non-existent 
ship.  A foreigner  cannot  institute  a suit  in  this 
country  against  another  foreigner  also  non-resident 
and  having  no  property  within  the  jurisdiction. 
Unless  tho  owners  of  the  Batavier  can  be  attached 
there  is  no  jurisdiction.  There  is  no  res  to  pro- 
ceed against,  and  no  means  of  putting  the  process 
of  the  court  into  effect.  [Sir  R.  Philumork. — 
Tho  contention  is  that  the  party  claiming  must 
submit  to  the  lex  fori.  It  has  often  been  held 
here  that  tho  eonrt  has  jurisdiction  in  cases  of 
collision  between  foreign  ships.]  No  doubt  it  was 
so  held  in  The  Johann  Frieacrich  (1  W.  Rob.  85), 
but  that  was  a proceeding  in  rem,  and  the  res  was 
in  the  hands  of  the  court;  whilst  here  the  cross 
cause  is  in  personam.  The  fact  that  we  are  before 
the  court  in  another  cause  will  not  give  jurisdic- 
tion in  the  cross  cauBe.  Moreover  the  section 
relied  on  only  applies  to  a case  whore  the  ship  is 
in  existence,  and  a proceeding  in  rem  is  instituted, 
but  the  ship,  having  been  removed  from  the  juris- 
diction, cannot  be  arrested.  It  docs  not  apply 
where  there  can  be  no  urrost  under  any  circum- 
stances. No  bail  can  bo  required  where  there  is 
no  proceeding  in  rem. 

Gibson  in  reply. — Tho  section  is  remedial,  and 
should  be  liberally  construed.  Tho  words  “ se- 
curity has  not  been  giveu,”  would  apply  rather  to 
a Bint  in  personam  than  to  a suit  in  rem.  The 
word  “ bail  ” is  not  used,  and  that  is  the  ordinary 
expression  when  a ship  can  be  arrested. 

July  1. — Sir  R.  Philltmorb.— The  court  ought 
not  to  be  astute  to  find  other  than  a liberal 
meaning  to  the  sections  of  a remedial  statute. 


[Adm. 


I take  a different  view  from  Mr.  Clarkson  of 
the  construction  of  the  statute.  Tho  court  has 
power,  I think,  to  stay  the  proceedings  in  the 
principal  cause  until  such  time  os  security  shall 
nave  been  given  by  tho  defendants  in  the  cross 
cause.  I thmk  it  iB  equitable  that  such  should  be 
the  rule.  Tho  owners  of  tho  Batavier  have  insti- 
tuted a cause  of  damage  in  this  court,  and  they 
have  obtained  security  in  that  cause  by  tho  arrest 
of  the  ship,  but  as  defendants  in  tho  cross  cause 
they  refuse  to  give  security.  This  court  ad- 
ministers private  international  law,  and  here  it 
must  be  remembered  that  both  parties  are 
foreigners,  and  that  they  arc  proceeding  in  this 
court  for  a tort.  Now  this  Act  was  expressly 
passed  to  remedy  a defect  in  the  former  curtailed 
practice  of  the  court  in  this  respect.  I am  clearly 
of  opinion  that  the  plaintiff  in  the  cross  cause  is 
entitled  to  the  Boounty  for  which  he  asks,  and  it 
must  bo  given  within  a week. 

Solicitors  for  tho  Charkieh,  McLeod  and  Waitwy. 

Solicitors  for  defendants,  Clarkson,  Son , and 
Green  well. 


Friday , March  28, 1873. 

Tue  Melpomene. 

Salvage — Attempt  to  render  assistance — Ultimate 
salvage  by  others — Right  to  reward. 

Where  a vessel  make s a signal  of  distress,  and 
another  goes  out  with  the  mmd  fide  intention  of 
assisting  that  distress,  and  as  far  as  she  can  does 
so,  but  sotne  accident  occurs  which  prevents  her 
services  being  <is  effectual  as  she  intended  them  to 
be,  and  no  bin  me  attaches  to  her,  the  Court  of 
Admiralty  will  not  allow  her  to  go  entirely  un- 
rewa  rded,  hut  for  the  interests  of  commerce  and 
navigation,  and  as  an  encouragement  to  perform 
salvage  seivices  will  give  some  reward  ( semble ) if 
the  property  is  salved  by  other  means. 

This  was  a consolidated  cause  of  salvage  insti- 
tuted on  behalf  of  the  owners,  masters,  and  crew 
of  tho  steamtugg  Fiery  Cross  and  Resolute,  and 
against  the  ship  Melpomene,  and  her  cargo  and 
freight.  Both  tugs  belonged  to  tho  New  Steam- 
tug  Company  (Limited),  and  were  of  considerable 
power  and  value.  The  Melponume  at  tho  time  of 
the  services  had  just  started  upon  a voyage  from 
Liverpool  to  Melbourne, and  her  values  were  agreed 
to  be — ship,  17,50t)/.f  cargo,  72,3241.,  and  freight  to 
bo  paid  at  Melbourne,  242  U.  7s.  8d.,  making  a 
total  value  of  92,2451.  7s.  8 d. 

From  the  evidence  it  appeared  that  about  3 a.m. 
on  tho  morning  of  9th  Dec.  1872,  the  Resolute  was 
lying  iu  the  river  Mersey,  near  Soacombo  Wall, 
when  she  sighted  the  Melpomene  in  collision  with 
a screw  steamer  and  drifting  up  tho  river  on  the 
Hood  tide.  Tho  Ifoxolntc  followed  the  two  vessels 
for  the  purpose  of  rendering  assistance,  and  on  the 
scrow  steamer  getting  clear  of  tho  Melpomene, 
went  close  to  tho  latter,  and  was  hailed  by  the 
Melpomene  * crew  to  pass  a hawser  on  board. 
This  wan  attempted,  but  at  first  without  success, 
and  the  Melpomene  continued  to  drift  up  the  river, 
and  thereu|>ou  began  to  burn  blue  lights  for 
assistance.  When  the  Melpomene  was  nearly 
abreast  of  Woodsido  Ferry,  another  tug  came  up 
and  attempted  to  make  fast,  but  also  failed.  The 
Resolute  having  again  got  into  position,  succeeded 
in  passing  a hawser  on  board  the  Melpomene,  and 
her  crew  were  told  that  it  had  boon  made  fast  on 
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board  the  Melpomene,  and  were  ordered  to  go 
ahead.  The  Resolute  accordingly  went  ahead,  but 
the  hawser,  not  haring  been  mado  fast,  came 
away,  and  the  Resolute  again  got  out  of  position. 
Meanwhile  the  Fiery  Cross  came  up,  in  answer  to 
the  signal b for  assistance,  and  succeeded  in  getting 
hold  of  the  Melpomene  and  towing  her,  with  the 
assistance  of  two  other  tugs,  to  a place  of  Rofety. 
The  wind  and  sea  during  tho  whole  servico  were 
very  high,  and  there  was  considerable  danger  to 
the  Melpomene  from  the  risk  she  ran  of  drifting 
into  other  vessels  or  on  shore. 

The  defendants  admitted  that  tho  Fiery  Cross 
had  rendered  salvage  services  and  paid  into  court 
a sum  of  120/.  as  sufficient  remuneration  for  thoso 
services;  but  they  denied  that  any  servico  was 
rendered  by  the  Resolute,  and  prayed  that  her 
claim  might  be  dismissed. 

Butt,  Q.C.  and  Cohen , for  the  plaintiffs,  con- 
tended that  the  tender  was  insufficient.  As  to  the 
claim  of  the  Resolute,  it  is  not  because  the  efforts 
of  a vessel  to  render  assistance  are  unavailing, 
that  she  cannot  recover  reward.  The  ship  was 
ultimately  saved  by  other  persons,  but  the  Reso- 
lute endeavoured  to  render  assistance,  and  would 
have  dono  so,  but  for  an  accident  which  occurred 
through  no  fault  of  her  own.  Moreover  the  burn- 
ing of  blue  lights  was  a call  for  assistance,  and 
if  in  consoqucnco  of  that  call  any  vessel  bond  fide 
attempted  to  render  aid  in  a proper  manner,  the 
owners  of  the  Melpomene  must  be  considered  to 
havo  given  an  implied  undertaking  through  their 
servants  that  they  would  pay  for  such  services.  i 

The  E.  U.  1 Spinka,  66 ; 

The  Undaunted,  Lush.  91 ; 2 L.  T.  Rep.  N-  S.  520. 

Milward,  Q.C.,  and  E.  C.  Clarkson  for  the  de- 
fendants.— The  amount  tendered  is  sufficient.  No 
further  claim  can  be  made  in  respect  of  the  Reso- 
lute, because  there  can  bo  no  salvage  reward  ivhere 
the  exertions,  however  meritorious,  do  not  contri- 
bute to  the  successful  result. 

The  Edicanl  Hawkins,  Lush.  515. 

Sir  R.  Piiilumore  stated  the  facts,  and  awarded 
to  tho  owners  and  crew  of  the  Fiery  Cross  the 
sum  of  150/.  and  then  continued : — With  regard 
to  the  question  in  this  case,  whether  the  Resolute 
is  entitled  to  any  remuneration  at  all,  I have  had 
considerable  difficulty,  seeing  that  her  intention, 
however  good,  was  according  to  tue  evidence  prac- 
tically unexecuted,  but,  on  the  other  hand,  I think 
there  are  no  cases  which  would  stand  in  the  way 
of  my  adopting  as  a principle  this,  which  ap|>ears 
to  me  of  considerable  importance  to  the  interests 
of  commerce  and  navigation,  especially  at  tho 
present  time — namely,  that  where  a vessel  makes 
a signal  of  distress,  and  another  goes  out  with  the 
hona  fuU  intention  of  assisting  that  distress,  and, 
as  far  as  she  can,  does  so,  and  some  accident 
occurs,  which  prevents  her  services  being  as 
effectual  as  she  intended  them  to  be,  and  no 
blame  attaches  to  her,  she  ought  net  to  go  wholly 
unrewarded.  1 think  it  is  for  the  interests  of 
commerce  and  navigation,  and  also  for  the  en- 
couragement of  others  to  perform  salvage  services, 
that  some  remuneration  should  be  given.  I think 
a slight  remuneration  will  suffice  on  the  present 
occasion,  and  l shall  award  the  Resolute  501. 

Solicitors  for  the  plaintiffs,  Simpson  and  North.  | 

Solicitors  for  tho  defendants,  Hull,  Stone,  and 
Fletcher. 


Tuesday,  Nov.  11,  1873. 

Tub  City  of  Mobilf.. 

Master's  wages  and  disbursements — Master  also 
co-owner — Right  of  the  co-owners  to  set-off  ship's 
expenses — Merchant  Shipping  Act,  1854  (17  18 

Viet.,  c.  104),  8.  191. — Pleading 
In  a suit  for  wages  and  disbursements  by  a master , 
who  is  also  co-owner,  the  other  co-owners  may, 
under  the  Merchant  Shipping  Act,  1854(17  <§*  18 
Viet,  c.  104)  s.  191,  set  up  a counter-claim  or  set-off 
in  respect  of  outstanding  co-oumership  accounts , 
and  claim  that  the  balance  l if  any)  be  paid  to 
them. 

To  a petition  claiming  master's  wages  and  disburse- 
ments, ami  praying  a reference  of  any  accounts 
arising  iu  respect  thereto  to  the  registrar  and 
merchants,  an  answer  alleging  the  master  to  be 
also  co-owner,  and  that  accounts  are  outstanding 
between  the  plaintiff  and  the  defendants,  as  co- 
owners, showing  a balance  on  all  accounts  in 
favour  of  the  defendants,  and  praying  a reference 
to  the  registrar  and  merchants  of  all  masters’  and 
co-oumership  accounts,  will  be  allowed  by  the  High 
Court  of  Admiralty. 

Tins  was  a cause  of  wages  and  disbursements,  in- 
stituted on  behalf  of  Thomas  Purday,  late  master 
of  tho  City  of  Mobile.  The  petition  alleged  that  the 
plaintiff  had  agreed  to  become  master  of  the  ship 
at  the  wages  of  300/.  per  annum,  and  21s.  per  week 
board  wages  when  ashore : that  the  plaintiff  had 
mode  two  voyages  as  master  of  the  ship,  and  in 
respect  of  the  first  voyage  his  account  for  wages 
anu  disbursements  had  been  settled ; that  upon 
the  completion  of  tho  second  voyage  in  March, 
1873,  the  plaintiff  had  delivered  to  the  owners  of 
the  said  ship  his  account  for  wages  and  disburse- 
ments upon  the  said  voyage ; that  there  ww  due 
and  owing  to  the  plaintiff  as  master,  554/.  lbs.  3d. 
for  such  wages  and  disbursements,  in  respect  of 
the  second  voyage,  and  notwithstanding  the  plain- 
tiff had  applied  to  tho  defendants  for  payment, 
they  had  refused  and  neglected  to  pay  the  same, 
and  that  the  said  sum  was  still  due  to  the  plaintiff, 
together  with  a sum  equal  to  ton  day-'*  double  pay, 
under  and  according  to  the  provisions  of  the 
Merchant  Shipping  Act  1854  (sect.  189).  Tho 
petition  concluded  by  praying  the  judge  to  pro- 
nounce for  tho  said  claim,  and  to  condemn  tho 
defendants  therein,  and  in  the  coots  of  the  cause, 
and  to  refer  any  question  of  accounts  arising  be- 
tween the  parties  with  reference  to  such  accounts, 
to  the  registrar  and  merchants. 

To  this  petition  the  defendants  filed  the  follow- 
ing anwser : — 

The  defendants  admit  that  the  plaintiff  earned  wages, 
and  made  certain  disbursements  as  master  of  the  City  of 
Muirite,  hot  they  say  that  hia  accounts  in  respect  thereof 
are  not  accurate,  and  that  tho  plaintiff  woe  daring  the 
voyage  in  respect  of  which  he  is  claiming,  and  that  no  is 
still,  owner  of  sixteen  sixty-fourth  parts  or  shares  in  the 
said  ship,  and  that  accounts  are  outstanding  and  un- 
settled between  the  plaintiff  and  defendants  as  oo- 
owncre  of  the  said  voeeol,  and  that  upon  tho  balance  of 
all  the  accounts  between  the  plaintiff  as  master  and  co- 
owner,  and  the  defendants,  nothing  is  due  from  the 
plaintiff,  bnt  on  the  contrary,  a hum  of  money  is  due  from 
the  plaintiff  to  the  defendants. 

The  answer  concluded  by  praying  the  judge  “to 
refer  all  accounts  outstanding  and  unsettled,  be- 
tween the  plaintiff  and  the  defendants,  both  as  to 
tho  wages  and  disbursements  of  the  plaintiff  as 
master  of  the  said  ship,  and  as  to  the  earnings  and 
disbursements  of  the  said  ship,  to  the  registrar, 
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assisted  by  merchants,  to  report  thereon,  and  to 
condemn  the  plaintiff  to  pay  the  defendants  the 
baluncc  which  shall  appear  due  from  him  to  them 
with  costs.” 

The  plaintiff,  on  this  answer  being  hied,  gave 
notice  of  motion  calling  on  the  defendants  to  snow 
cause  why  so  much  of  the  prayer  of  the  answer  as 
related  to  the  pluintifT u co-ownership  and  the  co- 
owiierncrship  accounts,  and  so  much  of  the  prayer 
of  the  answer  as  prayed  that  those  accounts  might 
be  referred  to  the  registrar  and  merchants  should 
not  be  struck  out. 

It.  G.  William*  and  II.  Jamee  in  support  of  the 
motion. — It  is  not  competent  for  the  defendants  to 
set-off  a claim  not  directly  arising  out  of  tho  rela- 
tion of  master  and  owners;  hence  they  cannot 
plead  by  way  of  set-off  any  such  claim  arising  out 
of  matters  immaterial  to  the  issue.  The  claims 
pleaded  here  arc  matters  in  account  between  the 
plaintiff  as  owner  and  his  co-owners,  and  not  be- 
tween him,  as  master,  and  his  owners.  [Tho 
Admiralty  Advocate  referred  to  The  Feronia,  L. 
Hep.  2 Adm.  & Ecc.  65;  17  L.  T.  Rep.  N.  S. 
611);  3 Mar.  Law  Cas.  O.  S.  54.]  That  case  does 
not  go  beyond  the  short  point  that  a co-owner  may 
sue  as  master  for  his  wages,  and  so  far  supports 
our  case,  but  it  does  not  show  in  any  way  that  the 
other  co-owners  may  set-off  their  claims.  Fair 
deductions  the  court  is  entitled  to  make;  but  what 
is  purely  matter  of  set-off  arising  out  of  extra- 
neous matters  not  connected  with  wages  cannot 
be  entertained — 

Williams  ami  Brace,  Adm.  Practice,  pp.  170,  171 ; 

The  D.  Jet,  13  L.  T.  Rep.  N.  S.  22  ; 2 Mar.  Law  Cae. 
0.  3.  263. 

In  Parsons  on  Shipping,  p.  433,  it  is  said : “ If 
the  respondent  has  a claim  against  the  libellant, 
he  am  in  many  cases  avail  himself  of  it  in  his 
answer  os  a set-off.  Tho  Admiralty  has  no  juris- 
diction of  an  independent  set-off,  and  those 
usually  allowed  are  where  advances  have  been 
made  upon  the  credit  of  the  particular  debt  or 
demand  for  which  the  plaintiff  sues,  or  which 
operates  by  way  of  diminished  compensation  for 
maritime  services,  on  account  of  imperfect  per- 
formance, misconduct,  or  negligence,  or  us  a resti- 
tution in  value  for  damages  sustained  in  conse- 
quence of  gross  violations  of  the  contract.” 

Willard  v.  Dorr , 3 Mason  (U.  S.  First  Circuit  Rep.), 
161,  171  ; 

The  Lady  Campbell,  2 Hogg.  Adm.  14,  a ; 

Defter  v.  Monroe,  2 Spragao  (U.  S.  District  Court, 
MasraohaoetU),  39. 

In  the  last-cited  case  a court  of  admiralty  refused 
to  allow  a set-off  to  be  pleaded  in  a suit  for  master’s 
wages,  he  being  co-owner,  and  his  co-owners  seek- 
ing to  retain  the  balance  of  his  wages  on  account 
of  a claim  made  by  them  as  co-owners,  against  the 
master  as  co-owner.  It  is  equitable  that  masters 
wages  should  be  paid  to  him  as  subsistence  money. 
The  set-off  should  only  be  allowed  if  it  arises  out  of 
a claim  made  in  respect  of  the  particular  voyage  in 
which  tho  wages  are  earned,  and  out  of  the  relation  of 
master  and  owner  ns  such.  No  doubt  the  language 
of  the  Merchant  Shipping  Act  1854  (17  <fc  lo  Viet, 
c.  194),  sect.  191,  is  very  wide,  but  looking  at  the 
subject  matter  and  the  interpretation  given  to  it  in 
The  D.  Job  ( uhi  ««/>)»  it  can  only  relate  to  claims  as 
between  master  and  owner. 

^ The  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
Clarkfon  for  theaefendants. — This  is  a suitfor  wages 
and  disbursements,  not,  as  in  the  cases  cited  from 
Parsons  on  Shipping,  for  wages  only.  Tho  plain- 


tiff’ claims  a balance,  and  the  defendants  say  that 
for  the  purpose  of  ascertaining  that  balance  all  the 
accounts  must  be  gone  into.  The  191  at  section  of 
tho  Merchant  Shipping  Act  1854  includes  not 
only  a set-off  but  also  a couuter-claim ; and  this 
signifies  any  outstanding  accounts.  The  section 
directs  the  payment  of  the  balance  to  whomsoever 
it  may  be  due,  and  this  we  claim.  Once  tho 
accounts  are  opened  they  must  be  all  gone 
tbrongh,  and  a balance  made. 

The  Olentanner,  Swab.  422  ; 

The  Caledonia,  Swab.  19. 

A master  who  is  also  co-owner  has  only  the  same 
rights  as  the  other  co-owners,  and  cannot  claim  to 
be  paid  a balance  except  upon  the  whole  accounts 
between  them.  [Sir  R.  Puillimorx. — That  does 
not  agree  with  The  I).  Jex  ( vhi  cup.) ; for  there  it  is 
said  that  only  matters  relating  to  wages  and  dis- 
bursements can  be  gone  into.J  In  that  case  tho 
only  question  at  issue  was  whether  the  court 
should  take  cognisance  of  an  equitable  claim  of 
tho  master,  and  it  was  held  that  such  a claim 
could  not  in  any  way  come  under  the  head  of 
either  wages  or  disbursements.  [Sir  R.  Philli- 
mork. — Can  you  in  any  way  bring  your  counter 
claim  under  the  head  of  wages  and  disburse- 
ments P]  The  counter  claim  relates  to  disburse- 
ments made  by  tho  managiug  owners  on  ship's 
account  during  the  last  voyage  only,  and  the 
plaintiff*’ s share  of  these  disbursements  wc  claim  to 
deduct.  A master  cannot  equitably  claim  abalanco 
in  his  favour  as  master,  and  evade  payment  of  a 
balance  against  him  as  co-owner,  more  especially 
where  part  of  his  claim  is  for  disbursements 
against  which  bis  co-owners  seek  to  set-off  other 
disbursements.  If  this  part  of  the  answer  is  struck 
out  the  court  will,  in  effect,  compel  the  defendants 
to  bring  another  suit  for  co-partnership  accounts. 
The  plaintiff  might  in  one  suit  claim  not  only  bis 
wages  and  disbursements,  but  also  his  share  of  the 
ship's  earnings,  as  co-owner;  why  cannot  his  other 
co-owners  set  these  last  off  in  this  suit  P The 
master  could  have  no  action  at  common  law  to 
recover  wages  against  his  co-owners,  as  they  would 
have  to  bo  paid  out  of  property  in  which  lie  him- 
self holds  a share.  He  sues  in  this  court,  there- 
fore, as  in  a court  of  equity,  and  such  a court 
will  not  allow  him  to  succeed  against  his  oo -owners, 
when  he  himself  is  indebted  to  them.  The  191st 
section  is  wide  enough  to  include  such  a set-off, 
and  really  gives  power  to  refer  all  matters  of  ac- 
count between  the  parties. 

R.  G.  Williams,  in  reply. — Tho  co-ownership 
accounts  are  necessarily  complicated,  and  should 
be  settled  in  another  suit ; otherwise  the  court  bus 
before  it  no  claim  in  respect  of  these  accounts.  At 
the  time  of  the  passing  of  the  Merchant  Shipping 
Act  1854,  a master  could  only  claim  in  respect  of 
his  wages,  and  not  for  disbursements  as  well ; and 
by  The  I).  Jex  only  such  things  as  directly  related  to 
wages  could  be  set-off.  Tho  right  to  duim  for 
disbursements  arose  only  under  tho  Admiralty 
Court  Act,  1861,  sect.  10,  and  the  passing  of  that 
section  does  not  give  any  right  to  set  off  claims 
other  than  might  have  been  setoff  previously. 

Sir  R.  Phillimokk. — This  is?  un  application  to  the 
court  to  strike  out  certain  portions  of  the  answer 
in  a suit  of  wages  and  disbursements,  instituted 
on  behalf  of  the  master  of  the  vessel,  against 
certain  owners  of  the  vessel.  The  master  is  him- 
self a co-owner,  and  his  co-owners  set  up  a defence 
that  "upon  the  balance  of  all  the  accounts  between 
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the  plaintiff  as  master  and  co-owner,  and  the 
defendants,  nothing  is  due  to  the  plaintiff,  but,  on 
the  contrary,  that  a sum  of  money  is  due  from  the 
plaintiff  to  the  defendants.”  Now,  the  11*1  st  section 
of  the  Merchant  Shipping  Act  enacts  that  **  every 
master  of  a ship  shall,  so  far  as  the  case  permits, 
have  the  samo  rights,  liens,  and  remedies  for  the 
recovery  of  his  wages  which  by  this  Act,  or  by  any 
law  or  custom,  any  seaman,  not  being  a master, 
has  for  the  reoovory  of  his  wagos ; and  if  any  pro- 
ceeding in  any  court  of  Admiralty  or  Vice- 
Admiralty,  touching  tho  claim  of  a master  to  wages, 
any  right  of  set-off  or  counter-claim  is  set  up,  it 
shall  bo  lawful  for  such  court  to  enter  into  and 
adjudicate  upon  all  questions,  and  to  settle  all 
accounts  then  arising,  or  outstanding  and  un- 
settled tatween  tho  parties  to  the  proceedings,  and 
to  direct  payment  of  any  balance  which  is  found  to 
be  due.”  I think  it  would  be  impossible  to  deny  that 
the  language  of  this  section  is  amply  wide  enough 
to  cover  the  set-off  pleaded  in  the  article  objected 
to— and  tho  only  question  which  has  perplexed  tho 
mind  of  the  court  is  whether  the  decision  m the  case 
of  tho  D.Jex  (13  L.  T Hep.  N.  S.,  22;  2 Mar.  Law 
Cas.,  O.S.  263)  affords  a precedent  which  limits 
the  construction  to  be  put  upon  the  words  of  the 
clause,  in  tho  manner  contended  for;  that  is,  whether 
the  provisions  of  the  section  are  wholly  confined  to 
a Bet-off  of  claims  in  tho  capacity  of  master  and 
owner,  or  include  a set-off  of  claims  arising  out  oi 
the  relation  of  mastor  and  co-owner.  In  tne  case 
of  the  D.  Jeae,  Dr.  Lnshington,  after  referring  to  tho 
section,  said,  44  Now  what  is  the  meaning  of  the 
words,  * to  settle  all  accounts  then  arising  or  out- 
standing and  unsettled  between  the  parties  to  the 
proceeding.'  It  will  be  observed  that  it  was  only  in 
case  of  a set-off  or  counter-claim  that  this  power 
was  conferred  upon  the  court.  It  is  true  that  in 
this  case  there  has  been  a counter-claim,  but  it 
appears  to  me  that  the  intention  was  not  to  refer 
to  this  court  the  decision  of  all  questions  which 
might  exist  between  the  parties  on  matters  entirely 
foreign  to  wages  and  disbursements.  The  object 
of  this  section  was  to  enable  tho  court  to  do  justice 
whenever  the  owners  set  up  a counter-claim  with 
reference  to  tho  ship  or  her  disbursements.  All 
these  are  matters  properly  cognisable  by  the  Court 
of  Admiralty,  but  the  exposition  set  up  by  the 
plaintiff  might  include  matters  wholly  foreign  to 
its  jurisdiction,  and  to  the  decisions  of  which  it  is 
unaccustomed."  It  has  been  truly  said  that  it  would 
be  competent  to  the  court  to  entertain  the  counter- 
claims now  set  np  by  the  defendants  in  another 
suit,  and  that  in  all  probability  the  court  would 
hold  its  hand,  and  not  pay  oat  the  sum  found  due 
to  the  master  for  wag'ea  till  after  the  decision  in 
this  second  suit.  It  is  clear  that  these  counter- 
claims relate  to  the  ship  and  her  disbursements, 
and  are  cognizable  by  tho  court  in  another,  if 
not  in  this,  suit.  Then  the  court  has  a strong 
inclination  in  the  interests  of  justice,  ns  well  as  of 
the  parties,  not  to  lean  towards  that  construction 
of  tho  section  whirh  would  lead  to  a multiplicity  of  : 
suits.  I am  of  opinion  that  the  portions  objected  I 
to  in  the  answer  should  stand,  and  I must  there- 
fore reject  the  prayer  of  the  motion.  The  costs  to 
be  costs  in  the  cause. 

Proctor  for  tho  plaintiff,  W.  0.  Jennings,  agent 
for  Whitley  and  Maddock,  Liverpool. 

Solicitors  for  the  defendants,  S.  and  T.  Martin. 


COUET  OP  COMMON  FLEAS. 

Reported  bj  John  Bosk  and  R.  A.  Kikuuii,  Eeqni , 
Barristers  at- Law. 

Thursday,  July  17, 1873. 

Er8wortii  and  others  v.  The  Alliance  Marine 
Insurance  Company. 

Marine  insurance — Insurable  interest — Open  policy 
— Right  of  consignees  to  insure. 

The  plaintiffs  who  are  cotton  brokers  and  agents  in 
London  icere,  in  the  course  of  their  business,  in  the 
habit  of  receiving  consignments  of  cotton  from 
Bell  and  Co.,  of  Bombay,  and  other  correspondents 
abroad,  the  plaintiffs  making  advances  by 
acceptances  against  the  consignments.  The  bills 
of  exchange  were  usually  negotiated  in  India  and 
sent  to  the  plaintiffs  with  the  hills  of  lading 
attached,  who  accepted  the  same  against  delivery 
of  the  sh  i i ping  doeu  intuits.  The  plat  ntiffs  usually 
insured  the  cotton  thus  consigned  to  them  from 
Bombay  with  the  defendants,  by  means  of  an  open 
floating  policy  for  5000 1.  on  cotton , lost  or  not  last, 
from  Bombay  to  Lotulon,  in  ship  or  ships,  and 
the  insurances  were  expressed  to  be  made.  “ as  well 
in  their  otvn  names  as  for  and  in  the  name  or 
names  of  all  and  evety  person  and  persons  to 
whom  the  same  doth,  may,  ami  shall  appertain 
in  part  or  in  all.” 

Bell  and  Co.,  having  advised  the  plaintiffs  of  a 
shipment  of  cotton,  drew  upon  the  plaintiffs  for 
30001.,  at  six  months'  sight,  at  the  same  time  re- 
questing the  plaintiffs  to  insure  the  cotton.  The 
till  of  exchange  was  negotiated  by  a bank  in  India 
and  the  plaintiffs  accepted  it  on  its  arrival  in 
Ijondon  against  the  delivery  of  the  shipping  docu- 
ments. The  plaintiffs  having  two  open  policies 
then  running  with  the  defendants  declared  the 
cotton  against  them,  and  al  the.  same  time  wrote  to 
the  Ijondon  branch  of  the  bank  offering  “ to  hold 
the  amount  insured  at  their  disposal  until  pay- 
ment of  the  acceptance  for  30001.’’ 

The  vessel  in  which  the  cotton  was  shipped  having 
been  lost  at  sea,  the  plaintiffs  paid  the  bill  of 
exchange  for  30001,  obtained  possession  of  the 
bill  of  lading,  and  demands!  the  policy  moneys 
from  the  defendants.  Payment  being  refused,  the 
plaintiffs  brought  an  action  on  the  policies , 
averring  that  the  plaintiffs,  or  some  or  one  of  them, 
were  or  was  interested  in  the  goods  to  the  full 
amount  claimed,  and  that  the  insurances  were 
made  for  the  use  and  benefit  and  on  account  of  the 
person  or  persons  so  interested. 

Held  (per  Booill,  CJ. , and  Denman,  /.)„  that  the 
plaintiffs  had  an  equitable  interest  in  every  part 
of  the  cotton,  they  being  liable  upon  flour  accept - 
once,  and  that  the  pin  ntiffs  had  such  an  interest 
in  selling  and  managing  the  consignment  as  in 
law  entitled  them  to  insure  ; and  also  that  as  the 
plaintiffs  intended  to  cover  the  interests  of  all 
parties  interested  in  the  cotton,  they  might  recover 
the  full  amount  under  a declaration  averring 
interest  in  themselves,  applying  the  proceeds  to 
the  extent  of  their  claims,  and  holding  the  re- 
nutinder  as  trustees  for  the  other  persons  benefi- 
cially interested. 

Held  (per  Keating  and  Brett,  JJ.),  that  the  plain- 
tiffs having  made  advances  on  goods  in  transitu, 
had  only  a contract  right  in  the  cotton  to  have  the 
bill  of  lading  endorsed  to  them  on  payment  of  their 
acceptance,  and  that  they,  as  consignees,  though 
they  were  interested  in  every  part,  were  not  the 
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legal  owners,  nor  the  trustees  for  the  persons 
beneficially  interested,  and  eould  not  therefore  re- 
cover more  than  their  own  beneficial  interest. 

This  was  an  action  brought  to  recover  the  amount 
due  to  the  plaintiffs  on  two  open  floating  marine 
policies  of  insurance  on  goods  for  500 01. 

The  plaintiffs  were  cotton  brokers  and  agents  in 
London,  and  as  such  were  in  the  habit  of  receiving 
from  Belt  and  Co.,  of  Bombay,  consignments  (3 
cotton  for  sale.  Against  such  consignments  they 
made  advances  by  acceptances.  Having  in  May 
1870  recoived  from  Bell  and  Co.  advioe  of  the  ship- 
ment of  250  bales  of  cotton  per  Aurora,  consigned 
to  them  on  the  joint  account  of  Bell  and  Co.  and  one 
Cursondas  Manhowdass,  the  plaintiffs,  accepted  a 
bill  at  six  months  sight  for  3000/.,  drawn  by  Bell 
and  Co.  on  account  or  the  shipment,  and  acting  on 
instructions  from  Bell  and  Co.,  declared  the  cotton 
so  consigned  on  the  open  policies  with  the  defen- 
dants. The  plaintiffs  paid  their  acceptance  at 
maturity  and  received  the  bill  of  lading ; this  was 
after  the  loss  of  the  cotton.  Both  ship  and  cargo 
were  totally  lost  on  11th  June  1870. 

The  plaintiffs  alleged  in  their  declaration  “ that 
the  plaintiffs  or  some  one  of  them  were  or  was 
interested  in  the  said  goods  to  the  amount  of  the 
moneys  by  them  insured  thereon,  and  that  the  said 
insurance  was  mode  for  the  use  and  benefit  and  on 
account  of  the  person  or  persons  so  interested.” 
The  picas  traversed  the  allegations  that  the  plain- 
tiffs caused  them  to  be  insured  as  alleged,  and 
that  the  goods  or  any  part  of  them  were  shipped 
as  allegro,  and  also  that  the  plaintiffs  were  not 
interested  in  the  said  goods,  nor  were  the  in- 
surances made  for  the  benefit  of  such  persons  as 
alleged.  At  the  trial  before  Keating,  J.,  nt  the 
sittings  at  Guildhall,  after  Hilary  Term,  1872,  a 
verdict  was  found  for  the  plaintiffs  for  the  whole 
amount  insured  subject  to  leave  reserved  to  the 
defendants  to  move  to  enter  a verdict  for  them, 
if  the  court  should  be  of  opiuion  that  the  plaintiffs 
had  not  an  insurable  interest,  or  to  reduce  the 
damages  to  3000/.  in  the  event  of  the  court  being 
of  opinion  that  the  interest  alleged  and  provoa, 
and  the  plaintiffs’  right  to  recover  was  limited  to 
the  amount  of  their  actual  advance.  The  court 
was  to  have  power  to  draw  inferences  of  fact. 

Sir  John  Kar  slake,  Q.C.,  having  obtained  a rule, 
pnrsuant  to  leave  reserved. 

II.  James , Q.C.,  and  Walk  in  Williams,  Q.C., 
showed  cause. — The  whole  legal  interest  was  in  the 
plaintiffs  when  they  accepted  the  draft;  that  from 
that  date  they  would  only  bo  obliged  to  account  to 
the  consignees  for  any  surplus  that  might  remain 
after  they  had  been  paid.  Even  if  they  had  not 
the  whole  interest,  they  had  such  an  interest  in 
the  whole  and  every  part  of  the  goodB  as  would 
give  them  an  insnrable  interest  in  the  whole. 
They  might  insure  to  the  full  value  in  their  own 
names  holding  the  surplus  above  their  own  actual 
interest  as  trustees  for  the  consignors.  The  whole 
of  the  goods  must  be  treated  as  security  for  those 
advances.  They  cited : 

Bell  T.  Brrymlield,  15  Kant,  304  ; 

Bell  v.  An  shy,  16  Rant,  Ml ; 

Hiscox  v.  Burnett,  16  East,  145; 

Wolff  v.  Horn  castle,  1 B.  A P.  316  ; 

Page  ▼.  Fry , 2 B.  A P.  240 ; 

Cohen  v.  Hannam,  5 Taunt.  101  ; 

Lucena  v.  Crauford,  3 B.  A P.  75 ; 2 B.  A P.,  N.  R., 
269; 

Carruthers  ▼.  Sheddon,  6 Taunt.  14 ; 

Sparkes  v.  Marshall, 2 Bing.  N.  C.  761  ; 

Hunter  v.  Leathley,  10  B.  A C.  858; 


Watson  ▼.  Swann,  11  C.  B.,  N.  S.,  756 ; 

Waters  v.  Monarch  Insurance  Company,  5 E.  A B.870; 

London  and  Forth  Western  Railway  Company  v. 

Qlyn,  1 E.  A E.  652 ; 

Joyce  v.  Swonn,  17  C.  B.,  N.  S.,  84  ; 

North  British  and  Mercantile  Insurance  Company  v. 

Moffatt,  L.  Rep.  7 C.  P.  25; 

8tepfiens  v.  The  Auafrahman  Insurance  Company,  L. 

Rep.  8 C.  P.  18  ; ante,  vol.  1,  p.  458 ; 

2 Dner  on  Inunr.  22,  29, 74. 

Sir  John  Karslake  and  Cohen  in  support  of  the 
rule. — The  plaintiffs  have  no  insurable  interest 
in  the  cotton.  Their  interest  is  only  an  oxpoctancy 
of  profit  resting  upon  a continp^ency.  If  they 
have  any  interest  at  all,  it  is  merely  to  the  extent 
of  their  actual  interest,  viz.,  3000/.,  and  they  can 
only  insure  in  their  own  names  and  on  their  own 
behalf  to  the  extent  of  that  interest.  The  plaintiffs 
were  not  in  law  nor  in  equity  trustees  of  this 
cotton,  and  hence  without  a beneficial  interest 
equal  to  the  whole  value  of  the  goods,  they  cannot 
insure  to  the  fall  value  nor  recover  the  full  value. 
The  following  cases,  in  addition  to  those  above 
given,  were  referred  toon  behalf  of  the  defendants  : 

Robertson  v.  Hamilton,  14  East,  522 ; 

Ex  parte  Waring,  19  Ves.  345 ; 

Powles  v.  Hargreaves,  3 M.  D.  A D©  G.  430 ; 

Irving  v.  Richardson,  2 B.  A Ad.  193; 

Stockdale  v.  Dunlop,  6 M.  A W.  224  ; 

Sutherland  v.  Pratt,  11  M.  A W.  296 ; 12  M.  A W.  17; 

Smith  v.  Vertue,  9 C.  B.,  N.  S.,  214; 

Bank  of  Ireland  v.  Pary,  L.  Rep.  7 Ex.  14 ; 

Ex  parte  Smart , L.  Rep.  8 Ch.  App.  220  ; 

The  Freedom,  L.  Rep.  3 P.  C.  594 ; ante  vol.  1,  p.  28. 

July  15. — Bov  ILL,  C.J.— I regret  to  say  that,  after 
the  very  able  arguments  of  the  learned  counsel  on 
both  sides,  and  the  assistance  which  we  derived 
from  them,  and  after  much  consideration  on  our 
part,  the  members  of  the  court  who  heard  the 
argument  arc  equally  divided  in  opinion  as  to  the 
result.  I will  first  deliver  judgment  on  behalf  of 
my  brother  Denman  and  myself.  The  action  was 
brought  upon  two  policies  or  insurance,  to  recover 
a loss  upon  cotton  shipped  at  Bombay  for  Liver- 
pool by  a vessel  called  the  Anroi'a.  Both  policies 
were  effected  by  the  plaintiffs  in  their  own  names, 
under  the  firm  of  Irving,  Ebs worth  and  Holmes, 
j and  wero  two  of  a scries  of  insurances  which  they 
had  effected  in  the  usual  course  of  their  business. 
The  plaintiffs  wore  brokers  and  agents  engaged  in 
the  cotton  trade  in  London,  and  wore  in  tne  habit 
of  receiving  consignments  of  cotton  from  Bombay 
for  Bale  on  behalf  of  the  shippers,  who  drew  bills 
upon  the  plaintiffs  against  the  consignments. 
Tnese  bills  were  usually  negotiated  in  India,  with 
the  bills  of  lading  attached  as  security,  and  were 
then  remitted  to  this  country.  The  holders  of  the 
bills  on  their  arrival  here  presented  them  to  the 
plaintiffs  for  acceptance,  ana  the  plaintiffs  accepted 
them  against  delivery  of  the  shipping  documents ; 
their  security  being  the  goods  in  respect  of  which 
the  bills  were  drawn.  Tne  holders  of  the  bills  of 
lading  had  no  further  interest  in  them,  or  in  tho 
goods  which  they  represented,  than  as  security  for 
payment  of  the  bills  drawn  upon  and  accepted  by 
the  plaintiffs,  subject  to  which  the  plaintiffs  had 
the  right  to  the  bills  of  lading  as  security  for  the 
amount  for  which  they  had  come  under  acceptance 
aguinst  the  consignment ; and  they  had  also  the 
right  to  sell  tho  goods  for  their  reimbursement,  as 
well  as  to  earn  their  commission  upon  the  sales, 
and  had  generally  to  manage  the  consignment. 
The  plaintiffs  were  in  the  habit  of  effecting  in- 
surances with  tho  defendants  to  cover  goods  thus 
consigned  to  them ; and  the'  policies,  including 


MARITIME  LAW  CASES, 


127 


C.  P.]  Ebsworth  and  others  i?.  The  Alliance  Marine  Insurance  Compant.  [C.  P. 


those  now  sued  upon,  were  all  in  the  sarao  form, 
expressing  in  the  usual  way  that  they  were  made 
by  the  plaintiffs  “ as  well  as  in  their  own  names  as 
for  and  in  the  name  or  names  of  all  and  every 
person  or  persons  to  whom  the  same  doth,  may,  or 
shall  appertain  in  part  or  in  all/’  and  were  each 
for  5000/.  “on  cotton  [or]  produce  from  Bombay  to 
Jjondon  or  Liverpool  direct  or  via  Havre  ....  by 
ship  or  ships,’’  and  at  the  rate  or  premium  per 
cent,  stated  in  each  policy.  As  the  plaintiffs  re- 
ceived advices  of  the  shipment,  they  declared  to 
the  defendants,  and  upon  the  policies,  the  par- 
ticulars and  value  of  the  goods  and  the  names  of 
the  vessels  by  which  they  were  shipped.  The 
terms  on  which  goods  were  to  be  shipped  are 
contained  in  the  following  extract  of  a letter  from 
the  plaintiffs  to  Messrs.  Robert  Bell  and  Co.  of 
Bombay,  dated  the  28th  Oct.  1869 : 

Our  previous  letters  of  credit  for  advanoes  on  cotton 
to  onr  consignment  having  expired,  we  beg  leave  to  renew 
the  same  as  follows:  Yon  are  by  the  present  authorised 
to  valne  on  us  at  usance  at  the  rate  of  101.  sterling  per 
bale  of  cotton,  cost  f.  o.  b.  and  freight,  auainst  shinning 
documents  and  timely  insurance  order*  or  poliaies  of  in- 
surance ; and  we  engage  to  accept  your  drafts  so  drawn 
on  presentation,  ana  to  pay  the  same  at  maturity,  or 
previously,  at  onr  option,  under  discount.  The  shipments 
not  to  exceed  200  bales  of  cotton  by  any  ono  vessel,  and 
the  present  credit  to  be  limited  to  .30th  April  next,  unless 
previously  withdrawn. 

On  the  28th  April  1870.  Messrs.  Robert  Bell 
aud  Co.,  in  Bombay,  shipped  250  bales  of  Cotton 
on  board  the  Aurora  for  Liverpool,  uudor  bills  of 
lading  making  the  goods  deliverable  to  them  or 
order,  and  the  freight  to  be  paid  at  the  port  of 
discharge.  On  tho  29th  April,  Messrs.  Robert 
Bell  and  Co.  wrote  to  the  plaintiffs  as  follows : 

We  have  now  the  pleasure  to  inform  you  that  we  have 
indnoed  Mr.  Carson  das  Madhowdass  (respeotable  mer- 
chant of  this  place)  to  ship  in  joint  account  with  onr- 
selves  250  balo*  now  Dho  Uera  cotton  per  ship  Aurora 
(freight  at  lb  per  ton),  and  against  this  shipment  we  have 
valued  upon  yonr  good  selves  by  this  opportunity,  through 
the  National  Bank  of  India,  p.  3000/.,  at  six  months 
sight  (ex.  1*.  lli«f.),  to  which  we  crave  your  kind  protec- 
tion. Sample  of  this  shipment  goes  forward  overland 
to  yonr  address  by  this  mail.  We  hope  this  cotton  will 
arrive  with  you  at  a very  favourable  opportunity  ; and 
confiding  the  same  to  yonr  c&ro  and  attention,  ana  refer- 
ring to  the  accompanying  letter  for  market  information 
we  remain,  Ac.,  Robert  Bell  and  Co. 

There  was  a further  shipment  by  Messrs.  Robert 
Bell  and  Co.,  of  250  other  bales  of  cotton  by  the 
same  vessel;  and  .upon  the  whole  of  the  cotton 
Messrs.  Bell  and  Co.  had  advanced  Cnrsondos 
Madhowdass  a Bum  of  6000/.  A bill  of  exchange 
for  90001.  in  respect  of  tho  250  bales  first 
mentioned  was  drawn  by  Robert  Bell  and  Co., 
payable  to  their  own  order,  upon  tho  plaintiffs, 
and  payable  at  six  months  after  sight.  This  bill 
of  exchange  was  indorsed  by  Robert  Bell  and  Co., 
and  then  discounted  by  them  with  the  National 
Bank  of  Indio,  in  Bombay ; and  at  tho  same  time, 
as  security  for  the  acceptance  and  due  payment 
of  the  bill,  Messrs.  Robert  Bell  and  Co.  placed  in 
the  hands  of  the  bank  the  bills  of  lading  for  the 
250  bales  of  cotton  against  which  tho  bill  of  ex- 
change was  drawn.  The  following  letter  was  also 
signed  by  Robert  Bell  and  Co.,  and  given  to  the 
National  Bunk  of  India : 

Bombay,  28th  April,  1879. 

To  the  Manager  of  the  National  Bank  of  India, 
Limited. 

Sir, — Having  this  day  negotiated  to  yon  one  bill  of  ex- 
change drawn  bv  ns  en  Messrs.  Irving,  Ebsworth  and 
Holmes,  of  London,  the  particulars  of  whioh  are  noted 


at  foot,  and  having  at  the  samo  time  as  collateral  securi- 
ties for  the  dne  payment  of  the  said  bill  indorsed  to  yon 
the  bills  of  lading  and  handed  to  you  the  shipping  docu- 
ments of  the  several  goods,  also  stated  at  foot— we 
hereby  authorise  you  or  any  of  yonr  managers  or  agents, 
if  yon  or  he  shall  think  fit,  at  onr  expense  to  insure  the 
above  goods  from  sea  risk,  including  loss  by  capture,  and 
also  from  loss  by  fire  on  shore,  in  case  Messrs.  Irving, 
Ebsworth  and  Holmes  (the  plaintiffs)  shall  omit  to  do  so 
immediately  after  notice  from  yon  to  that  effect,  and  to 
add  the  premiums  and  expenses  of  such  insurances  to  the 
amount  chargeable  to  ns  in  respect  of  the  said  bills.  Wo 
also  authorise  you  or  any  such  manager  or  agent,  if  you 
or  he  shall  think  fit,  to  sell  any  portion  of  the  said  goods 
whioh  yon  or  ho  may  deem  necessary,  for  payment  of 
freight  and  of  snob  premiums  and  expenses  of  insurance, 
and  to  take  such  charges  for  commission  as  in  ordinary 
oases  between  a merchant  and  his  correspondent. 
We  also  authorise  yon  and  the  holders  of  the  above  bills 
for  the  timo  being  to  take,  if  yon  or  they  shall  think  fit, 
condifionaZ  acceptance  to  all  or  any  of  such  bills,  to  tho 
effect  that,  on  payment  thereof  at  maturity,  the  above- 
mentioned  bills  of  lading  and  shipping  documents  shall 
be  delivered  to  the  drawees  or  acceptors  thereof ; sooh 
authorisation  on  onr  part  to  extend  to  cases  of  accept- 
ance for  honour.  We  further  authorise  you  or  any  of 
your  managers  or  agents,  on  default  being  made  in 
acooptanoe  on  presentment  or  in  payment  at  maturity  of 
any  of  the  above  bills,  to  sell  the  said  goods  or  a com- 

Setent  part  thereof,  and  to  apply  the  net  proceeds  (after 
eduotinjj  usual  commission  and  charges),  as  far  as  they 
will  go,  In  or  towards  payment  of  such  bills,  with  re- 
exohang© and  charges,  and  to  retain  the  surplus  balance, 
if  any,  and  place  the  same  against  any  other  of  onr  bills 
whioh  may  at  the  time  be  in  yonr  hands  ; and,  subject 
thereto,  we  request  you  to  aooount  for  suoh  surplus,  if 
any.  to  tho  proper  parties.  We  further  authorise  you  or 
the  holders  of  the  said  bills,  for  tho  time  being,  at  any 
time  before  their  maturity,  to  aooept  payment  from  tho 
drawees  or  acceptors  thereof,  if  reanired  so  to  do,  and  on 
payment  to  deliver  the  said  bill  or  lading  and  shipping 
documents  to  such  drawees  or  acceptors ; and  we  reuuest 
that  you  or  the  holders  of  the  said  bills  will  allow,  if  re- 
quired, in  that  event,  discount  thereon  for  the  time  such 
bills  may  have  to  run,  at  the  Bonk  of  England  minimum 

rate  of  the  day,  if  taken  up  in  London,  or  if  in , 

at  the  enrrent  rate  of  discount  of  the  day  on  government 

acceptances  in  , bnt  not  to  exceed  the  rate  of 

five  per  oent.  per  annum. 

(Signod)  Robert  Bell  and  Co. 

Bills  and  documents  above  referred  to : 


Particulars  of  Bills. 

Particulars  of 
Goods. 

Date. 

| Amount. 

| Drawee. 

Bill  of  1 Name  of 
L&diog  | Ship. 

Ap.28, 

1870. 

| 3,0001. 

1 Messrs.  I.,  E.. 
and  Holmes. 

280  bales  I 
cotton.  | Aurora. 
R.  B.  A Co.  | 

Messrs.  Robert  Bell  and  Co.  at  the  same  time 
also  handed  to  tho  National  Bonk  an  ordor  for 
insurance  addressed  to  the  plaintiffs,  in  the  follow- 
ing terms : 

Bombay,  28th  April  1870. 
Messrs.  Irving,  Ebsworth,  and  Holmes,  London. 

Dear  Sirs, — We  have  to  request  you  will  effect  English 
insurance  on  250  bales  of  ootton  shipped  by  us  per  A urora 
tor  Livorpool,  to  the  extent  of  20/.  per  bale,  and  will 
thank  vou  to  deliver  the  policy  to  the  National  Hank  of 
India,  London,  with  their  lien  only  secured  thereon,  to  be 
held  by  them  until  payment  of  our  draft  on  you  for 
3000/.,  dated  28th  April  1870.  We  beg  to  add  that, 
should  you  omit  to  effect  insurance,  the  bank  will  be  at 
liberty  to  insure  the  shipment  for  their  own  protection, 
and  recover  the  oost  from  you  before  giving  up  the  bill 
of  lading. 

(Signed)  Robert  Bell  and  Co. 

The  letter  of  hypothecation  was  countersigned 
by  Cursondas  Madhowdass,  who  was  interested 
with  Bell  and  Co.  in  tho  adventure ; aud  he  also 
indorsed  the  hill  of  exchange,  and  wrote  and  gave 
to  the  National  Bank  a letter  addressed  to  the 
plaintiffs  (but  which  was  not  shown  to  them  until 
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after  payment  of  their  acceptance),  in  the  follow- 
ing terms : 

Bombay,  29th  April  1870. 
Messrs.  Irving,  Ebsworth . and  Holmes. 

Gentlemen,— I beg  to  advise  yon  that  I have  shipped 
to  yonr  care,  through  Messrs.  Robert  Bell  and  Co.  of  this 
place,  the  undermentioned  cotton  and  I enclose  invotoe 
thereof,  amounting  to  B,.  38,  981.  0.  Against  the  same  I 
have  drawn  upon  you  as  at  foot,  with  the  endorsement 
of  the  above-mentioned  firm,  and  I beg  your  kind  pro- 
tection of  my  draft.  I shall  also  feel  obliged  by  yonr  ! 
effecting  insurance  to  the  extent  of  181.  p.  B.  (eighteen 
pounds  per  bale).  On  arrival  of  the  shipment,  please 
sell  it  to  tho  best  advantage,  remitting  to  me  any  lialanoe 
that  may  be  due  hereafter.  Should,  however,  the  net 
proceeds  fall  short  ot  the  amount  of  your  acceptance, 
together  with  any  charges  that  may  have  boon  incurred 
by  you,  I hereby  authorise  you  to  draw  upon  me  at 
mmioe  for  the  difference,  and  I agree  to  honour  any 
such  draft  or  drafts  that  may  be  passed  upon  me,  and 
also  to  accept  as  correct  all  accounts  that  may  bo 
rendered. 

(Signed)  Cubsondas  Madhowdass. 

Then  followed  particulars  of  the  shipment,  de- 
scribing by  murks  the  250  bales  now  Dho  Uera, 
per  Aurora,  and  bill  dated  28th  April  1870,  for 
30001.,  adding — “The  cotton  sumplo  sent  to  you 
represents  fair  average  quality  of  the  *250  bales.” 
No  bill  of  exchange,  however,  was  drawn  by  Cur- 
sondas  Madhowdass  in  respect  of  the  250  bales  of 
cotton  now  in  oueetion.  The  National  Bank  of 
India  remitted  the  bill  of  exchange  for  30001.  and 
the  other  documents  which  had  been  given  to 
them  by  Robert  Bell  and  Co.  to  the  chief  manager 
of  their  bank  iu  London.  The  bill  ot  exchange 
was  presented  to  the  plaintiffs  for  acceptance  on 
the  fclst  May,  and  they  gave  a conditional  accept- 
ance, as  contemplated  by  the  letter  of  hypotheca- 
tion, in  the  following  terms : “Accepted,  21st  May 
1870,  against  delivery  of  shipping  documents  for 
250  bales  cotton  per  Aurora.  Irving,  Ebsworth 
and  Holmes.”  The  order  for  insurance  from 
Mean.  Robert  Bell  and  Co.  was  also  shown  to  tho 
plaintiffs  by  the  National  Bunk ; and  it  was 
arranged  between  them  that  the  250  bales  of  cot- 
ton per  Aurora  should  be  declared  by  the  plaintiffs 
upon  their  open  policies  with  the  defendants’ 
company,  which  were  then  running.  At  this  time 
the  plaintiffs  had  effected  two  open  policies  with 
the  defendants  for  50001.,  one  of  which  was  dated 
the  23rd  Nov.  186?,  and  the  other  tho  17th  Dec:. 
1860 ; and  as  there  remained  a balanc  e of  8461.  not 
declared  for  upon  the  November  policy,  the  plain- 
tiffs declared  that  amount  upon  that  policy,  aud 
a declaration,  following  other  similar  declara- 
tions, was  made  on  the  policy,  tinder  the  general 
heading  of  “ The  interest  attaching  to  the  within 
policy  is  hereby  declared  to  be  shipped  ond 
valued  as  under,”  as  follows,  viz.:  “23/5/70.  per 
Aurora  to  Liverpool  direct.  [Marks]  250  bales 
of  cotton,  valued  at  5000/.,  attaching  to  this  policy 
8461.”  A similar  declaration  of  interest  was 
endorsed  upon  the  December  policy,  stating  it  to  l>o 
'*  Per  Aurora,  balance  from  preceding  policy  on  250 
bales  cotton,  valued  at  50001.,  41541.”  These  are 
tho  policies  upon  which  the  plaintiffs  are  now 
suing  in  this  action.  The  plaintiffs  then  sent  the 
following  letter  to  the  National  Bank  of  India  : 

London,  27th  May.  1870. 

To  the  chief  manager  of  the  National  Bank  of  India, 
Limited,  Loudon. 

8ir, — We  beg  to  inform  you  that  we  have  declared  on 
our  open  marine  policies  for  5000b  dated  23rd  Nov.  1869, 
50001.  dated  17th  Lee.  1869,  effected  with  the  Alliance 
Insurance  Company,  the  following  vhipmenta  from 
Bombay  to  Liverpool,  as  per  specification  at  foot ; and 


we  hereby  undertake  and  guarantee  to  hold  the  amount 
insured  at  your  disposal  until  payment  of  our  acceptance 
for  3000b  doe  24th  Nov. 

(Signed)  Ikviko,  Ebswobth,  and  Holmes. 

Goods,  250  bales  cotton,  R.  B.  A Co. ; Ship  Aurora ; 
amount  declared.  5000b 

The  Aurora  left  Bombay  on  tho  voyage  in  ques- 
tion, and  was  lost  at  sea  on  the  llth  June  1870, 
and  there  was  a total  loss  of  tho  cotton.  On  the 
24th  Nov.  following,  the  plaintiffs  paid  their  accept- 
ance at  maturity,  and  received  from  the  National 
Bank  the  bill  oflading,  which  until  that  day  had 
remained  with  the  bank  as  security  for  payment 
of  the  acceptance.  The  declaration  contained 
averments  (which  were  traversed)  that  the  plain- 
tiffs, or  one  of  them,  were  or  was  interested  in  the 
goods  to  the  amount  of  all  the  moneys  by  them 
insured  thereon,  and  that  the  insurances  were 
made  for  the  use  nnd  benefit  and  on  account  of  the 
person  or  persons  so  interested ; and  the  question 
discussed  upon  the  argument  depended  upon  the 
issues  raiseu.  There  was  also  a denial  of  the  plai n- 
tiffs  having  caused  themselves  to  be  insured.  It 
was  agreed  on  the  nrgumeutthat  the  court  should 
be  at  lil»crty  to  draw  such  inferences  of  fact  as  a 
jury  should  have  drawn ; and  power  was  reserved 
to  the  court  to  amend  the  pleadings,  if  necessary. 
Upon  the  facts  proved  at  the  trial,  it  appears  to  us 
that  the  shipment  in  question  was  one  of  that 
description  which  was  intended  to  be  covered  by, 
and  wiiich  the  plaintiffs  wore  at  liberty  to  declare 
upon,  their  floating  policies.  From  the  nature  of 
the  transactions  in  which  they  were  engaged,  their 
object  in  keeping  on  foot  a succession  of  open 
policies  must  have  been  to  cover  shipments  which 
might  from  time  to  time  be  consigned  to  them ; 
and  both  they  and  the  underwriters  must,  we 
think,  be  taken  to  bavo  contemplated  that  the 
transactions  would  be  conducted  in  the  usual 
course  of  business,  which  is,  that,  when  goods 
are  so  consigned,  bills  of  exchange  would  be 
drawn  upon  the  plaintiffs  by  tho  shippers,  which 
would  or  might  be  negotiated  with  third  parties 
with  tho  bills  of  lading  attached  as  security.  Be- 
fore the  bill  of  exchange  in  this  case  was  accepted 
the  bill  of  lading  and  the  goods  which  it  repre- 
sented would  be  a security  to  tho  holders  of  the 
bill  of  exchange,  and  the  plaintiffs  would  havo  no 
present  interest  in  them  ; but  as  soon  as  the 
plaintiffs  accepted  the  bill,  they  became  bound  to 
pay  it  upon  the  shipping  documents  being  delivered 
to  them  : Smith  v.  Virtue  (9  C.  B.,  N.  8.,  214) ; and, 
in  the  ordinary  course  of  business,  when  the  bill 
arrived  at  maturity,  upon  the  plaintiffs  paying  the 
amount,  the  bill  of  lading  would  be  handed  to 
them.  It  was  also  contemplated  as  appears  by 
the  concluding  part  of  Messrs.  Bell  and  Co.‘s  letter 
to  the  National  Bank,  of  the  28th  April  1870,  that 
the  plaintiffs  might  desire  to  take  up  the  bill  of 
lading  and  pay  the  amount  of  their  acceptance  be- 
fore maturity,  and  this  would  be  in  accordance 
with  the  usual  course  of  business,  in  order  to  en- 
able the  plaintiffs,  as  consignees  for  tho  shippers, 
to  take  advantage  of  a favourable  market  and  to 
make  immediate  salos  of  the  cotton. 

Tho  bill  of  exchange  being  drawn  by  the  ship- 
pers, and  accepted  by  the  plaintiffs  against  the 
consignment,  that  consignment  immediately 
became  an  equitable  security  to  the  plaintiffs  for 
the  amount  of  their  acceptance  ; nnd  they  would 
have  been  entitled  in  equity  to  havo  the  cotton 
appropriated  for  their  reimbursement— Ex  parte 
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Barber  (3  Mont.  D.  A D.  174) ; Ex  parte  Mackey 
(2  Mont.  D.  & D.  136) ; and  see  also  tho  recent 
case  before  the  Lords  Justices  of  Ex  parte  Smart, 
Re  Richardson  (L.  Rep.  8 Ch.  220  ; 28  L.  T. 
Rep.  N.  8.  146) ; and  The  Bank  of  Ireland  v. 
Perry  (L.  Rep.  7 Ex.  14;  25  L.  T.  Rep.  N.  S. 
845).  The  plaintiffs  would  further  be  entitled 
to  their  commission  on  the  sale  of  the  goods, 
and  also  to  be  reimbursed  the  cost  of  the  in- 
surance, and  their  other  expenses  in  respect  of 
the  consignment ; and  it  was  their  business  to  sell, 
manage,  and  dispose  of  the  ootton  as  consignees. 
The  equitable  interest  of  the  plaintiffs,  after 
coming  under  acceptance  against  the  shipment, 
was  not  in  any  particular  portion  of  the  cotton,  but 
in  the  whole  and  in  every  part  of  it ; and  no  portion 
of  it  could  have  been  withdrawn  without  diminish- 
ing their  security.  They  had  also  the  power  to 
sell  and  dispose  of  every  portion  of  it,  and  to 
receive  the  purchase-money.  Under  these  cir- 
cumstances, were  they  entitled  to  insure  in  their 
own  names  the  whole  of  the  cotton,  and  to  its 
full  value,  or  were  they  entitled  to  insure  the 
ootton  only  to  the  extent  of  their  personal  lia- 
bility under  their  acceptance  P 
It  is  clear  that  the  mortgagee  of  goods  by  assign- 
ment would  be  entitled  to  insure  the  whole  of  the 
goods  in  his  own  name,  and  to  their  full  value, 
and,  in  case  of  a loss,  would  be  entitled  to  recover 
in  his  own  namo  the  full  amount  of  the  insurance, 
and  would  be  a trustee  for  the  mortgagor  as  to  any 
surplus  beyond  the  amount  of  his  own  debt.  The 
plaintiffs,  having  an  interest  in  every  part  of  the 
cotton,  would,  os  it  appears  to  us,  stand  in  tho 
. same  position  in  equity  as  a strict  mortgagee  in  a 
court  of  law,  and  would  clearly  be  entitled  to 
insure  themselves  against  the  loss  of  the  cotton, 
as  affecting  not  only  their  security  for  reimburse- 
ment of  the  amount  of  their  acceptance,  but  also 
their  commission  on  the  sale ; but  it  also  appears 
to  us  that,  having  an  equitable  security  upon  the 
whole  of  the  goods  and  every  part  of  them,  and  the 
duty  of  selling  and  managing  tho  consignment, 
they  might,  if  it  teas  so  intended,  insure  in  their  own 
names,  not  only  their  own  individual  interest  in 
the  cotton,  but  also  the  interest  of  the  other 
parties  interested,  viz.,  the  shippers  (Messrs.  Bell 
and  Co.)  and  the  National  Bank  of  India.  Prirnd 
facie , an  insurance  by  a mortgagee,  whether  legal 
or  equitable,  would  cover  only  his  own  particular 
interest  in  the  goods  ; but  if  the  insurance  was, 
as  between  him  and  the  underwriters,  intended  to 
cover  the  interest  of  all  parties  and  tho  whole 
value  of  the  goods,  there  would  be  no  objection  to 
a legal  mortgagee  so  insuring  in  hiB  own  name  to 
cover  all  the  interests  and  the  entire  value  of  the 
goods ; and  wo  think  there  is  equally  no  objeotion 
to  an  equitable  mortgagee,  or  a person  who  stands 
in  a similar  position,  insuring  in  like  manner.  An 
insurable  interest  is  clearly  not  confined  to  a strict 
legal  right  of  property.  It  then  becomes  a ques- 
tion of  feet  what  was  the  interest  intended  to  be 
covered  by  the  policy.  If  it  was  only  the  indi- 
vidual interest  of  the  mortgagee,  he  could  recover 
only  the  amount  of  that  interest ; but  if  the  in- 
surance was  intended  to  cover  the  interest  of  the 
mortgagor  also,  then  he  would  be  entitled  to  re- 
oover  in  his  own  name  for  both  interests : (See 
Irving  v.  Richardson,  2 B.  & A 193).  In  that 
case  the  assured,  though  a mortgagee  of  the  ship, 
had  under  the  Registry  Acts  no  legal  ownership, 
but  only  an  equitable  interest  in  it ; and  yet  it 
Yol.  IL,  N.3. 


was  considered  that  he  might  insure  and  recover 
in  his  own  name  tho  whole  amount,  if  tho  in- 
surance was  intended  to  covor  the  mortgagor’s 
interest  as  well  as  his  own ; and  that  whether  it 
was  so  intended  or  not,  was  the  proper  question  to 
be  left  to  the  jury  in  such  a case : (See  also  tho 
observations  of  Parke,  B.,  in  Sutherland  v.  Pratt , 
12  Mee.  & W.  17).  Upon  the  facts  of  the  present 
case,  and  having  power  to  draw  inferences,  we 
can  entertain  no  doubt  that  the  insurances  effected 
by  the  plaintiffs  were  intended  to  cover  the  whole 
interest  of  all  the  parties  interested  in  the  con- 
signments. They  seem  to  us  to  have  been  effected 
for  that  express  purpose,  and  to  have  beeu  so 
treated  by  all  parties ; and  we  think  that  they 
must  be  considered  in  that  light.  It  is,  wo  believe, 
the  oornmon  practice  of  consignees  and  under- 
writers to  have  floating  policies  of  this  description, 
with  a view  of  covering  the  interest  of  all  parties 
in  the  goods ; and  it  seems  to  us  that  as  each 
shipment  was  declared  the  policies  would  enure 
for  tho  benefit  of  the  different  parties  who  were 
interested  in  the  goods  so  declared.  In  this  case 
the  cotton  was  declared  by  the  plaintiffs  under  their 
floating  policies  after  orders  to  insure  from  Bell 
and  Co.,  and  with  the  assent  of  the  National  Bank 
of  India;  and,  upon  the  declarations  being  made, 
these  policies  would  as  to  this  shipment  enure, 
not  only  for  the  benefit  of  the  plaintiffs  them- 
selves, who  were  interested  in  tne  safety  of  the 
whole  of  the  goods,  to  cover  their  own  liabilities 
and  claims,  but  also  for  the  benefit  of  the  National 
Bank  of  India  to  secure  to  them  tho  amount  of  tho 
acceptance,  as  well  as  for  the  shippers,  as  the  per- 
sons entitled  to  the  surplus  proceeds  of  the  goods 
when  sold  by  the  plaintiffs.  There  was  also  the 
very  possible  contingency  that  the  goods  when  sold 
might  not  from  various  causes  realise  the  amount 
for  which  the  plaintiffs  had  come  under  acceptance. 

Although  the  insurances  would,  in  our  opinion, 
as  they  were  intended  to  do,  cover  the  whole  value  of 
the  shipment,  and  all  the  different  interests  in  the 
goods,  yet  from  the  nature  of  these  floating 
policies,  and  their  being  offoctcd  in  anticipation  of 
future  transactions  of  the  plaintiffs  with  various 
persons  who  were  unknown  at  tho  dateB  when  the 
polices  were  effected,  they  were  necessarily  effocted 
by  the  plaintiffs  in  their  own  names ; and  it  could 
not  be  said  tliat  as  contracts  they  were  made  by 
the  plaintiffs  by  order  or  for  account  or  on  behalf 
of  persons  who  were  then  unknown,  but  who 
might  at  Borne  future  time  consign  goods  to  the 
plaintiffs.  The  consequence  of  this  is,  as  it  seems 
to  us,  that  no  action  could  be  maintained  upon  the 
policies  in  question  by  or  in  the  names  of  any 
persons  exoept  the  plaintiffs;  and,  in  this  par- 
ticular case,  if  it  had  been  averred  that  Messrs 
Bell  and  Co.  were  interested  in  the  cotton,  and 
that  the  insurances  respectively  were  made  for 
their  use  and  benefit  and  on  their  account,  we 
think  that  such  an  allegation  would  not  have  been 
maintained  ( Watson  v.  Swann,  11  C.  B.,  N.  S.,  756). 
Neither  could  it  have  been  properly  alleged  that 
tho  plaintiffs  and  Messrs.  Bell  and  Co.,  either 
with  or  without  the  National  Bank  of  India,  were 
jointly  interested  in  the  cotton,  and  that  the 
polices  were  effected  on  their  account ; for  no  Bnch 
joint  interest  existed,  and  the  policies  at  the  time 
they  were  made  were  not  effected  on  their  behalf ; 
and  the  only  proper  conclusion  in  law  from  the 
facts,  as  it  appears  to  us,  is  that  the  plaintiffs, 
having  effected  the  policies  in  their  own  names  to 
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cover  future  consignments,  such  as  the  cotton  in 
this  case,  not  only  may,  but  must,  sue  upon  the 
policies  in  their  own  names,  and  we  think  that  the 
averments  in  this  declaration  that  the  insurances 
were  made  for  their  use  and  benefit  and  on  their 
account,  and  that  they  were  the  parties  interested, 
were  the  proper,  and,  indeed,  the  only  correct 
mode  of  framing  the  declaration.  It  is  quite  true 
that  Messrs.  Bell  and  Co.  had  an  interest  in  the 
cotton,  and  were,  in  fact,  the  general  owners  of  it, 
subject  to  the  rights  which  they  had  created  on 
the  part  of  the  Rational  Bank  of  India  and  the 
plaintiffs ; but,  as  between  the  underwriters  and 
the  plaintiffs,  the  former  mnst,  we  think,  be  taken 
to  have  agreed  that  the  plaintiffs  might  declare 
goods  consigned  to  them  under  circumstances  like 
the  present,  upon  the  floating  policies  effected  by 
them,  and  that  they  might  recover  upon  them  the 
foil  value  in  their  own  names.  There  is  no  doubt 
that  iu  a declaration,  the  averments  of  interest, 
and  as  to  the  person  on  whose  behalf  the  insur- 
ance is  effected,  must  be  correctly  made,  and  that 
a variance  in  that  respect  would  be  fatal,  though 
the  interest  is  now  allowed  to  be  alleged  alter- 
natively in  various  persons.  It  is  also  not  suffi- 
cient to  aver  the  interest  to  bo  in  another  person, 
without  also  alleging  that  the  insurance  was  made 
on  his  behalf.  These  averments  likewise  affect 
the  evidence  and  right  of  recovery  at  law,  though 
where  a plaintiff  sues  as  trustee  for  another,  a 
recovery  might  be  had  in  equity  from  the  cestui  que 
trust,  and  relief  obtained  as  against  him.  It  is 
quite  true  that,  after  the  floating  policies  had  been 
opened,  and  when  the  shipment  was  made,  there 
was  an  order  by  Messrs.  Bell  and  Co.  to  the 
plaintiffs  to  insure,  and  that  by  agreement  with 
the  National  Bank  of  India  the  declarations  of 
interest  by  the  plaintiffs  under  these  floating 
policies  were  to  be  treated  as  covering  this  cotton  ; 
but  that  would  not  entitle  either  Ben  and  Co.  or 
the  bank  to  sue  upon  the  policies  in  their  own 
names,  or  maintain  an  allegation  that  the  policies 
were  made  on  their  behalf.  The  law  with  respect 
to  the  insurable  interest  which  a consignee  may 
include  in  a poliev  and  recover  in  his  own  name,  is, 
we  think,  correctly  stated  in  the  third  edition  of 
Arnould  on  Insurance,  at  p.  72,  in  the  following 
terms : " As  a general  principle,  then,  there  can 
be  no  doubt  that  consignees  of  the  goods,  being  in 
advance  to  the  consignors,  or  under  acceptances 
for  them,  may  insure  in  their  own  names  and  on 
theii  own  account  to  the  full  value  of  the  goods, 
and  apply  the  proceeds  of  the  polices  to  their  own 
benefit  up  to  the  extent  of  their  claims  in  respect 
of  such  advances  and  the  acceptances,  holding  the 
residue  in  trust  for  the  consignors.”  The  practice 
of  the  mercantile  community,  as  well  as  of  under* 
writers,  has  also,  we  believe,  been  entirely  in  ac- 
cordance with  this  view  of  the  law ; and  there  is 
the  manifest  convenience  in  it,  that  it  saves  a mul- 
tiplicity of  insurances  upon  the  same  subject- 
matter,  and  avoids  the  necessity  for  any  nice  dis- 
tinctions as  to  the  precise  nature  of  tho  various 
interests  of  the  several  parties  which  are  intended 
to  be  covered  by  the  particular  insurance.  This 
more  especially  applies  to  the  case  of  floating 
policies  effected  by  consignees  to  cover  goods  of  all 
persons  who  may  thereafter  consign  goods  to 
them,  and  to  similar  floating  policies  which 
wharfingers,  warehousemen,  factors  and  others  are 
in  the  nabit  of  effecting  to  cover  the  owners’ 
interests  as  well  as  their  own ; and  it  seems  to  us 


that  it  would  lead  to  great  practical  inconvenience 
if  a different  rule  were  now  to  be  laid  down. 
Many  of  the  passages  which  were  cited  for  the 
defendants  from  text-writers  had  reference  only  to 
what  a person  might  insure  on  hiB  own  account ; 
and  a great  part  of  the  argument  for  the  defen- 
dants rested  on  the  assumption  that  there  was,  in 
fact,  an  insurance  in  this  case  of  the  separate 
interests  of  Bell  and  Co.,  and  that  these  policies 
were  made  by  the  plaintiffs  as  the  agents  of  Bell 
and  Co.  and  on  their  behalf ; but  which  assump- 
tion, for  the  reasons  before  stated,  we  consider  to 
be  not  well  founded.  The  case  of  Robertson  v. 
Hamilton  (14  East,  522)  is  an  important  decision 
to  show  that,  where  a person  having  a limited  per- 
sonal interest  in  the  safety  of  every  portion  of  the 
subject-matter  of  insurance  insures  not  only  that 
particular  interest  but  the  whole  of  the  subject- 
matter  to  its  full  value  for  the  benefit  of  the  other 
parties  who  are  interested  in  it  as  well  as  of  him- 
self, he  will  be  considered  entitled  to  recover  the 
full  amount  in  bis  own  name  upon  an  averment  of 
interest  in  himself,  and  will  be  considered  a trus- 
tee for  the  other  parties  interested.  In  that  case 
the  plaintiffs  were  owners  of  the  Rose,  which,  with 
another  ship  called  the  Atlantic,  belonging  to 
Fisher  and  Co.,  and  their  cargoes,  had  been  cap- 
tured as  Spanish  prise.  The  plaintiffs  and  the 
respective  owners  of  the  other  ship  and  of  the 
cargoes  employed  one  Cowan  as  tneir  agent  in 
Spain  to  obtain  restitution  or  compromise  the 
claims  of  the  captors,  and  to  send  the  property 
bock  to  England.  He  effected  an  arrangement  by 
giving  up  part  of  each  cargo,  and  upon  the  terms 
that  the  two  ships  and  the  rest  of  the  cargoes 
should  be  restored  for  the  common  beuefit  of  the 
original  owners  of  both  Bhips  and  cargoes  in  the 
lump;  and  he  drew  a bill  upon  the  plaintiffs  (which 
was  accepted  and  paid  by  them)  for  the  general 
expenses  of  effecting  the  arrangement,  and  tor  the 
outfit  of  the  vessels  on  their  return  homewards. 
The  agent  stated  in  a letter  to  the  plaintiffs,  “ The 
whole  property  restored  is  to  form  a mass,  and  the 
reparation  made  agreeably  to  the  respective  values 
that  may  be  affixed  to  both  ships  and  cargoes. 
The  Atlantic  I shall  consign  to  you,  in  order  to 
simplify  the  concern  ; and  you  can  arrange 
with  the  owners.  The  above  information  will 
guide  yon  with  respect  to  insurance.”  The  plain- 
tiffs then  effected  an  insurance  upon  the  Atlantic, 
and  that  vessel  was  again  captured  by  the  French. 
The  plaintiff s thereupon  sued  in  their  own  names 
to  recover  for  a total  loss  of  that  vessel.  It  was 
held  that  the  plaintiffs,  though  not  the  owners  of 
the  Atlantic,  had  an  insurable  interest  in  her  and 
to  the  full  amount  of  the  insurances.  In  the  coarse 
of  the  argument,  when  the  case  of  Lucma  v.  Crau- 
furd  (3  Bos.  & P.  75)  was  cited.  Lord  Ellenborough 
said  (14  East,  526),  " Independent  of  that  case,  can 
there  be  any  doubt  but  that  the  plaintiffs  had  an 
insurable  interest  P The  ships  and  cargoes  were 
all  thrown  into  hotchpot ; and  the  plaintiffs  had 
an  interest  in  the  conjoint  property,  and  had  ex- 
pended their  own  money  upon  it,  and  were  farther 
authorised  to  make  the  insurance,  by  Cowan,  of 
Corrunna,  who  had  full  powers  of  attorney  from  all 
the  original  owners  of  tne  property.”  And,  upon 
its  being  argued  that  the  ship  insured  never  was 
in  the  possession  of  the  plaintiffs,  and  therefore 
that  they  could  have  no  lien  on  it  (and  which  argu- 
ment was  also  pressed  upon  ub  in  this  case),  Lord 
Ellenborough  said  (14  East  530),  " This  is  no  qnes- 
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tion  strictly  of  lien.  Cowan  was  in  possession  of  the 
whole,  ana  Cowan  continued  to  be  the  plaintiff’s 
agent  for  this  purpose  alter  the  Atlantic  and  the 
Roes  were  thrown  into  hotchpot  for  the  benefit  of 
all  concerned.  The  whole  then  became  a new  pro- 
perty, and  a new  interest  was  constituted  in  the 
former  several  owners  conjointly,  so  that  the  pro- 
prietors of  the  ship  Iioes  thereby  came  to  have  an 
interest  in  the  Atlantic.  Upon  tbe  arrangement 
made  with  the  captors,  Cowan  received  restitution 
of  the  whole  property  in  the  lump,  as  it  is  said,  for 
the  common  benefit  of  the  original  owners  of  both 
ships  and  cargoes ; and  then  Cowan  being  such 
agent  of  the  conjoint  interest,  as  well  as  agent  for 
the  plaintiffs,  consigned  tbe  Atlantic  to  them,  and 
drew  bills  upon  them  for  the  general  expenses  of 
the  whole  concern,  which  they  accepted  and  paid. 
If  this  does  not  give  them  an  insnrable  interest,  it 
is  difficult  to  say  what  will.”  And,  in  giving 
judgment,  Lord  Ellenborough  says  (14  East,  532) : 
“ Tbe  plaintiffs,  having  an  insurable  interest  in  the 
whole  mass  of  tbe  property  restored,  may  recover 
upon  this  policy  as  trustees  for  those  who  are 
interested  with  themselves  in  the  whole,  though 
they  may  be  afterwards  called  upon  to  divide  it 
amongst  the  several  claimants  in  the  proportions 
due  to  each,  and  a recovery  in  this  action  will  not 
exclude  any  of  the  parties  from  unravelling  the 
account  in  equity.”  And  again  (14  East,  534) : 
“ The  assured,  therefore,  upon  this  policy,  are  en- 
titled to  recover  fVorn  the  underwriters  if  they  had 
an  insurable  interest  in  the  ship.  Tbe  question 
then  is,  who  had  such  an  interest  ? I answer  the 
original  proprietors  of  both  ships  aud  cargoes, 
whose  interest  had  been  united  in  hotchpot  through 
the  medium  of  their  common  agent,  Cowan.  Cowan 
himself  had  an  interest  in  the  whole,  and  the 
plaintiffs  had  also  an  interest  in  respect  of  the  bills 
which  they  had  accepted  and  paid  for  Cowan  on 
account  of  this  conjoint  property.  The  whole  was 
thrown  into  hotchpot  wnen  it  was  delivered  up  to 
Cowan  by  the  first  captors;  and  therefore  the 
plaintiffs,  who  were  the  original  owners  of  tbe  ship 
Ross,  became  interested  in  tbe  whole.  They  were 
also  interested  in  it  as  the  consignees  and  repre- 
sentatives of  Cowan,  who  had  expended  money 
upon  the  whole  in  hotchpot,  and  for  whom  they 
had  accepted  and  paid  bills  on  that  account-  It 
cannot  therefore  be  said  that  the  plaintiffs  had  not 
an  insurable  interest  in  the  subject  matter.”  It 
was  held  that  the  plaintiffs  might  insure  and 
recover  as  for  a total  loss  on  the  policy  on  the 
Atlantic,  of  which  they  were  not  the  owners, 
though  they  might  be  responsible  over  to  the 
owner  of  that  vessel  or  his  representatives  for  a 
proportion  of  the  money  when  recovered.  That 
case  seems  to  us  a very  good  authority  in  favour 
ot  the  plaintiffs  in  this  action. 

A similar  principle  has  been  adopted  and 
acted  upon  in  the  case  of  fire  policies,  where 
persons  having  a very  limited  personal  in- 
terest, such  a a a warehouseman,  in  one  case, 
having  only  a lien  for  his  charges,  and  not 
being  himself  an  insurer  by  law,  and  a carrier  in 
the  other,  had  effected  and  kept  on  foot  floating 
policies  for  the  purpose  of  covering,  and  which 
were  considered  to  cover,  not  only  their  own  indi- 
vidual interests,  but  also  the  interests  of  the 
owners  of  the  goods,  and  these  persons  were  hold 
to  have  insurable  interests  as  against  the  insurers, 
to  the  full  value  of  the  goods,  and  to  have  a right 
to  recover  the  whole  amount  of  the  insurances  in 


their  own  names,  though  they  would  be  trustees 
as  to  any  surplus  beyond  their  own  individual 
claims  for  the  other  parties  interested  : (see  Waters 
v.  The  Monarch  Insurance  Company,  5 E.  & B. 
870,  and  The  London  and  North-Western  Railway 
Company  v.  Glyn,  1 E.  & E.  652.)  It  is  true  that 
those  were  cases  of  fire  insurance,  and  upon 
policies  which  expressly  covered  “ goods  in  trust 
but  if  the  policies  in  this  case  were  intended  to 
cover  the  interests  of  all  parties  in  the  goods,  as 
we  think  they  were,  then  they  must  be  treated  as 
if  they  had  contained  express  words  to  include  all 
such  interests ; and  in  that  view  the  casoB  above 


citod  would  be  auite  analogous  to  the  present, 
for  the  purpose  of  considering  the  other  quostiou, 
viz.,  whothor  the  persons  insuring  had  an  in- 


Burable  interest  in  and  were  entitled  to  recover 
the  whole  value  of  the  goods  in  their  own  names. 
It  is  upon  the  this  latter  point,  viz.,  as  to  the  na- 
ture and  extent  of  the  insurable  interest  and  the 
right  to  recover  the  full  amount,  that  these  cases 
seem  to  us  to  have  an  important  bearing  upon  the 
present  question. 

In  the  case  of  tbe  warehouseman  (who  is 
not  an  insurer)  Waters  v.  The  Monarch  Life 
Assurance  Company,  Lord  Campbell,  after  de- 
ciding that  upon  the  proper  construction  of  the 
policy  tbe  interest  of  the  general  owners  of  the 
goods  was  intended  to  be  covered,  proceeds  as 
follows  (5  E.  & B.  881):  “And  I think  that  a 
person  intrusted  with  goods  can  insure  them 
without  orders  from  the  owner,  and  even  without 
informing  him  that  there  was  such  a policy.  It 
would  be  most  inconvenient  in  business  if  a whar- 
! finger  could  not  at  his  own  cost  keep  up  a floating 
policy  for  the  benefit  of  all  who  might  become  his 
customers. 

The  last  point  that  arises,  is  to  what  extent 
does  the  policy  protect  those  goods?  The  de- 
fendants say  that  it  was  only  the  plaintiffs’  per- 
sonal interest.  But  tho  policies  are  in  terms  con- 
tracts to  make  good  ' all  such  damage  and  loss  as 
may  happen  bv  tire  to  tbe  property  hereinbefore 
mentioned.’  This  is  a valid  contract;  and,  as  the 
property  is  wholly  destroyed,  the  value  of  the 
whole  must  be  made  good,  not  merely  the  parti- 
cular interest  of  the  plaintiffs.  They  will  be 
entitled  to  apply  so  much  to  cover  their  own 
interest,  aud  will  be  trustees  for  tbe  owners  as  to 
the  rest.”  Crompton,  J.,  also  says  (5  E.  & B.  882), 
“Tbe  parties  meant  to  insure  those  goods  with 
which  the  plaintiffs  were  intrusted,  and  in  every 
part  of  which  they  had  an  interest,  both  in  respect 
of  their  lien  and  in  respect  of  their  responsibility 
to  the  bailors.  What  tne  surplus  after  satisfying 
their  own  claim  might  be,  could  only  be  ascer- 
tained after  the  loss,  when  the  amount  of  thoir 
lien  at  that  time  was  determined ; but  they  were 

Kraona  interested  in  every  particle  of  the  goods.” 
The  London  and  North  Western  Railway 
Company  v.  Qlyn  where  the  plaintiffs  were 
earners,  Wightman,  J.,  says  (1  E.  a E.  660),  “ The 
question  in  this  case  is  whether  the  plaintiffs  are 
entitled  under  this  policy  to  recover  more  than  their 
own  particular  interest  in  the  goods  which  they  as 
carriers  had  in  the  warehouse  when  it  was  burnt.  I 
think  that  they  are,  and  that  they  ought  to  recover 
the  full  value  of  the  goods.  Tliey  must,  in  my 
opinion,  be  considered  as  having  insured  tbe  goods 
which  they  held  in  trust  as  carriers,  for  the  benefit 
of  the  owners,  for  whom  they  will  hold  the  amount 
recovered  as  trustees,  alter  deducting  what  is  duo 
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in  respect  of  their  own  charges  upon  the  goods.” 
And  again  (1  E.  & E.  601),  “It  is  true  that  this 
insurance  is  in  the  nature  of  a voluntary  trust  un- 
dertaken by  the  plaintiffs  without  the  knowledge 
of  the  cestuis  que  trust,  the  owners  of  the  goods ; 
but  it  is  a trust  clearly  binding  on  the  plaintiffs  in 
equity,  who  will  hold  tho  amount  which  they  now 
recover,  in  the  first  place,  for  the  satisfaction  of 
their  own  claims,  and  in  the  next,  as  to  the  residue, 
in  trust  for  the  owners.  If  a different  construction 
was  put  on  such  a policy  as  this,  it  would  be 
necessary,  as  my  brother  Crompton  has  observed, 
that  several  policies  should  be  effectod  on  tho 
same  goods,  and  thus  insurance  companies  would 
obtain  several  premiums  instead  of  one  in  respect 
of  what  to  them  is  the  same  risk.”  Crompton,  J., 
at  p.  683,  also  states  that,  in  his  opinion,  tne  plain- 
tiffs intended  to  insure,  first,  their  own  interest  (if 
any)  in  the  goods,  and  secondly,  the  interest  of 
their  cestuis  que  trust,  the  owners  of  the  goods,  and 
the  case  of  Waters  v.  Monarch  Assurance  Com - 
party  has  established  that  persons  who  are  the 
bailees  of  goods,  have  an  insurable  interest  in  them 
as  against  the  assurers  to  their  full  value,  although 
the  assured  may  bo  trustees  for  third  persons  of 
part  of  the  amount  recovered  on  the  policy. 

In  the  great  case  of  the  Dutch  commissioners, 
Jsucmav.  Craufurd (3 B.<fcP.  375),  the  ultimate  deci- 
sion of  the  House  of  Lords  awarding  ar mire  de  novo, 
rested  upon  the  ground  that  general  damages  had 
been  assessed  in  one  aggregate  sum  for  all  tho 
vessels,  whereas  one  of  them  having  been  lost 
after  tho  declaration  of  hostilities,  and  thus  become 
vested  in  the  Crown,  could  not  in  any  sense  be  consi- 
dered.within  the  jurisdiction  of  the  commissioners. 
But,  at  the  same  time,  the  House  of  Lords  ex- 
pressed a clear  opinion,  adopting  tho  views  of 
Uhambre,  J.,  and  Lawrence,  J.,  that  the  commis- 
sioners hod  not  an  insurable  interest.  This  was, 
however,  on  the  ground  that  their  authority  was 
derived  entirely  from  an  Act  of  Parliament  and  a 
commission,  which  gavo  them  no  power  or  right 
of  interference  or  control  over  any  of  the  ships  or 
property  until  after  they  were  detained  or  brought 
into  the  ports  of  this  kingdom;  that  up  to  that 
time  the  control  and  power  over  the  vessels  rested 
entirely  with  the  Crown ; that  the  vessels  might 
never  have  come  under  the  power  of  the  commis- 
sioners ; that  they  had  nothing  more  than  a mere 
expectation  or  hope  and  possibility  that  the  vessels 
might  come  under  their  control;  and  that  they 
therefore  had  no  insurable  interest  to  support  the 
policies  which  had  been  effected  whilst  the  vessels 
remained  abroad,  and  before  they  had  been  brought 
to  this  country.  It  was  contended  for  the  com- 
missioners, the  plaiutiffs,  in  that  case,  that  they 
had  authority  to  sell,  manage,  and  dispose  of  the 
vessels,  and  were  therefore  in  a position  similar  to 
that  of  ordinary  consignees,  and  entitled  equally  as 
such  consignees  to  insure  and  recover  the  full 
amount  of  the  insurances  in  their  own  names, 
under  an  averment  of  interest  in  themselves.  It 
seems  to  us  to  havo  been  considered  by  all  the 
judges,  as  well  as  by  the  House  of  Lords,  to  be 
clear  law  that  ordinary  consignees  having  a bene- 
ficial interest  in  the  whole  subject-matter,  might 
recover  the  full  sum  insured,  under  an  averment 
of  interest  in  themselves ; and  that  if  the  commis- 
sioners could  bo  considered  as  such  consignees, 
they  were  entitled  to  recover.  After  the  three 
arguments  in  the  Exchequer  Chamber  (3  Bos.  <fc 
P.  75),  and  the  argument  in  the  House  of  Lords, 


it  was  said  by  the  majority  ofthejudges  (2  N.R.292) 
that  no  one  ever  questioned  that  an  ordinary 
consignee  having  a beneficial  interest  might 
insure  for  the  Denefit  of  the  owner  of  the 
goods,  thongh  a naked  consignee,  as  ho  was 
termed,  being  a mere  agent  of  the  consignor,  could 
not  do  so.  But,  as  different  views  have  been  taken 
of  tho  effect  of  the  observations  of  the  learned 
Judges  and  of  Lord  Eldon  (who,  as  Chief  Justice 
of  the  Common  Pleas,  had  heard  the  three  argu- 
ments in  the  Exchequer  Chamber)  upon  the  sub- 
ject of  insurable  interest  of  consignees  generally, 
it  may  be  useful  to  refer  to  those  observations 
more  in  detail.  They  are  as  follows,  namely,  in 
the  judgment  of  the  majority  of  the  seven  Judges 
in  the  Exchequer  Chamber  (3  Bos. & P.  95) : “In- 
dependent, however,  of  these  observations,  it  is  not 
necessary  that  an  insurer  should  havo  a beneficial 
interest  in  the  property  insured  ; it  is  sufficient  if 
he  be  clothed  with  the  character  of  a trustee,  an 
agent,  or  a consignee:  and  if  these  commis- 
sioners can  be  considered  in  either  of  these 
capacities,  they  have  an  insurable  interest. 
According  to  the  terras  of  the  statute  (35  Geo.  3, 
c.  80),  it  seems  as  if  they  may  be  considered  in 
either  of  these  capacities.  They  may  be  con- 
sidered as  trustees  for  the  Crown,  or  for  the 
persons  who  shall  be  ultimately  entitled  to  the 
property;  as  general  agents  for  the  purpose  of 
disposing  of  the  property  on  its  arrival  in 
England,  or  as  statutable  consignees.”  Again 
(3  Bos.  A P.  97) ; “ Suppose  a merchant  upon  his 
marriage  to  covenant  with  trustees  in  his  marriage- 
settlement,  that  certain  ships  then  upon  the  sea 
should  when  they  came  to  England  be  vested  in 
them  for  the  purposes  of  the  settlement,  are  we 
to  bo  told  that  the  trustees  might  not  insure, 
because  the  settlor  did  not  in  terms  convoy  and 
assign  over  the  ships  immediately  P A court  of 
equity  would  consider  the  interests  in  the  trustees 
exactly  the  same  as  if  the  ships  had  been  imme- 
diately conveyed.  It  is  objected,  however,  that 
the  Dutch  commissioners  did  not  resemble  con- 
signees, because  they  were  directed  to  sell  aud 
dispose  of  the  property  intrusted  to  them  accord- 
ing to  the  directions  which  they  should  receive 
from  Government.  But  many  consignees  receive 
goods  with  orders  to  attend  to  the  directions  of  the 
consignor  as  to  their  disposal ; and  yet  they  are 
not  tho  less  able  to  insure.  So,  every  trustee 
is  subject  to  the  directions  either  of  the  cestui  que 
trust  or  of  the  Court  of  Chancery.”  In  the  judg- 
ment of  Chambre,  J.,  whose  views  were  ultimately 
adopted  by  the  House  of  Lords,  he  says  (3  Bos.  « 
P.  104) : “ I am  not  disposed  to  question  the 
authorities  in  general : on  the  oontrary,  there 
apj>earH  to  me  to  have  been  great  propriety  in 
establishing  the  contract  of  Insurance  wherever 
the  interest  declared  upon  was  in  the  common 
understanding  of  mankind  a real  interest  in  or 
arising  out  of  the  thing  insured,  or  so  connected 
with  it  as  to  depend  on  tho  safety  of  the  thing 
insured  and  tho  risk  insured  against,  without  muon 
regard  to  technical  distinctions  respecting  pro- 
perty, still,  however,  excluding  mere  speculation  or 
expectation,  and  interests  created  no  otherwise 
than  by  gaming.  What  the  parties  themselves 
may  do,  they  may  also  do  by  their  trustees,  con- 
signees, or  agents,  provided  the  act  done  by  an  agent 
comes  within  the  scope  of  tho  authority  given  him 
by  his  principal,  either  expressly  or  impliedly  from 
the  nature  of  his  employ ment.  In  the  House  of 
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Lords,  in  the  opinions  of  the  seven  Judges,  and 
in  which  Thompson,  B.,  concurred,  the  follow- 
ing passage  occur®  (2  N.  R.  289,  9901 : “ It  is 
with  reference  to  these  premises,  they  (the 
plaintiffs)  aver  that  they  as  such  commis- 
sioners were  interested,  and  that  the  insurance 
was  made  for  their  use  and  benefit  as  commis- 
sioners. The  nature  of  their  connection  with 
the  property  insured  appears  from  the  previous 
part  of  the  declaration.  They  claimed  no  benefi- 
cial interest  in  it;  they  were  merely  consignees, 
agents  or  trustees  for  others ; and,  to  make  the 
whole  declaration  consistent,  the  averment  must 
be  taken  to  import,  what  the  words  will  fairly 
admit,  that  the  insurance  was  made  for  the  benefit 
of  those  for  whose  benefit  the  plaintiffs  were  autho- 
rised by  the  Act  of  Parliament  and  commission 
to  manage  the  property  as  consignees,  that  is,  in 
the  present  instance,  for  the  King.  A consignee 
without  any  beneficial  interest  iu  himself  is  Agent 
for  the  consignor,  and  may  insure  for  his  benefit ; 
and,  if  such  a consignee  were  to  state  in  his  declara- 
tion the  circumstances  of  the  consignment  of  goods 
to  him  to  manage,  sell,  and  dispose  of  for  certain 
persons  abroad,  might  he  not  aver  the  interest  in 
nimself  as  such  consignee  ? and  would  not  such  an 
averment,  coupled  with  the  disclosure  of  his 
having  no  interest  but  for  the  consignors’  use,  be 
equivalent  to  an  averment  of  interest  in  his  con- 
signors P”  Again  (2  N.  R.  291,  292) : “Though  a 
consignee  be  usually  appointed  by  bill  of  lading,  it 
is  not  necessary  to  invest  a person  with  that 
character.  Mr.  Justice  Buller,  in  the  case  of 
Wolf  v.  Homcastle  (1  B.  A P.  316),  defines  a con- 
signee to  be  a person  residing  at  the  port  of 
delivery,  to  whom  the  goods  are  to  be  delivered 
on  their  arrivoL  A consignee,  os  distinguished 
from  a vendee,  is  the  mere  agent  of  the  consignor; 
and  such  a consignee  may  oe  appointed  by  any 
direction,  verbal  or  written,  to  the  captain,  to 
deliver  the  goods  to  such  particular  person,  or  by 
a letter  to  the  person  himself  requesting  him  to 
take  care  of  the  goods  upon  their  arrival.  Where, 
then,  is  the  difference  Dotween  such  a consignee 
and  these  commissioners  ? The  ships  were 
directed,  by  the  person  who  had  fcho  possession 
and  power  to  direct  the  voyage,  to  Groat  Britain  ; 
and  the  commissioners  were  appointed  to  receive 
the  ships  and  cargoes,  and  to  manage  and  dispose 
of  them  upon  their  arrival.  What  is  the  effect  of 
the  most  solemn  appointment  of  a consignee 
different  from  this  ? What  greater  interest  or 
closer  connection  with  the  ship  does  he  acquire? 
If,  then,  there  be  no  difference,  no  one  ever  ques- 
Honed  that  a consignee  or  agent  of  the  description 
spoken  of  might  make  an  insurance  for  the  benefit  of 
the  owner  and  person  entitled , and  for  whom  he  as 
consignee  is  authorised  to  ad.”  ....  “At  the 
time  both  of  the  insurance  and  the  loss,  their  (the 
commissioners')  title,  like  that  of  a consignee,  was 
inchoate;  occupancy  was  necessary  to  perfect  it. 
It  is  true  that  their  interest  was  revocable.  But 
so  is  that  of  a consignee.”  Again  (2  N.  R.  294) : 
44  And  if  it  were  now  to  be  decided  that  the  interest 
of  these  commissioners  was  not  insurable,  it  would 
render  unintelligible  that  doctrine  upon  which  mer- 
chants and  underwriters  have  acted  for  years,  and 
paid  and  received  many  thousand  pounds.”  Mr. 
Justice  Chambre,  who  thought  that  the  commis- 
sioners had  no  insurable  interest,  says  (2  N.  R. 
298) : “ The  duties  of  their  office  were  confined  to 
Dutch  property  that  was  actually  in  the  kingdom, 


and  provisionally  detained  there  under  the  King’s 
authority.  No  matter  who  brings  it  in.  They 
have  nothing  to  do  as  commissioners  with  consign- 
ments from  abroad;  nor  was  any  consignment 
in  fact  made  to  them.  They  have  been  called 
statutable  consignees.  If  that  phrase  means  any- 
thing, it  must  mean  that  the  statute  had  consigned 
these  particular  ships  to  the  commissioners  ; but, 
look  at  the  statute,  and  we  find  nothing  more 
than  that  it  authorises  a commission  under  whioh 
whatever  property  of  a certain  description  arrives, 
it  will  if  they  continue  commissioners  full  within 
their  care  and  management  officially,  to  prevent 
its  perishing.  But  the  Act  had  in  no  respect 
attached  upon  this  property  : it  had  only  created 
a capacity  in  the  plaintiffs  in  certain  events  to 
receive  these  or  any  other  Dutch  ships  or  merchan- 
dises.” Again  he  says  (2  N.  R.  299) : “ A con- 
signment is  a species  of  mercantile  conveyance 
operating  upon  the  particular  effects  consigned, 
which,  though  it  may  be  defeasible,  may  operate 
in  the  meantime,  and  enable  the  consignee  by  his 
acts  to  bind  the  consignor.”  In  the  opinion  of 
Lawrence,  J.,  who  also  thought  that  the  commis- 
sioners had  not  an  insurable  interest,  and  whoso 
opinion  was  also  adopted  by  the  House  of  Lords, 
there  are  the  following  passages  (2  N.  R.  304) : 
“ Conceiving  for  these  reasons  that  the  contract,  of 
marine  assurance  is  not  from  its  nature  confined 
to  proti  ct  the  interest  arising  from  tho  ownership 
of  the  subject  exposed  to  risk  insured  against,  I 
shall  proceed  to  consider,”  Ac.  “ Had  they  (the 
commissioners)  been  authorised  generally  to  take 
care  of  ships  detained  by  his  Majesty's  orders, 
by  the  act  of  detainer  the  ships  would  havo 
become  objects  of  their  concern,  and  from  thence 
a duty  might  possibly  havo  been  inferred  to 
take  all  proper  steps  to  prevent  any  damage 
from  their  loss,  and  an  averment  that  the  defen- 
dants in  error  insured  as  such  commissioners 
might  have  borne  the  meaning  which  has  boon 
contended  for.  But  that  cannot  be  understood  in 
this  case : for  the  averment  in  effect  refers  their 
interest  to  the  Act  of  Parliament  and  their  com- 
mission, the  terms  of  which  respect  only  the  case 
of  ships  and  goods  detained  and  brought  into  the 
ports  of  this  kingdom ; and  I know  not  how  to 
conceive  an  interest  dependent  on  a thing  with 
which  thing  the  persons  supposed  to  be  interested 
havo  nothing  to  do.  The  defendants  in  error  have 
been  considered  as  trustees  or  consignees,  who,  it 
is  said,  have  an  insurable  interest.  But  I do  not 
think  they  can  be  considered  as  trustees  or  as 
consignees  having  such  interest  as  will  support 
this  averment.  A trustee  who  has  an  in- 
surable interest  must,  as  I conceive,  have  some 
existing  right  to  the  thing  insured  for  the  benefit 
of  anotlier ; but  the  commissioners  in  this  case 
hod  not  any  such  right,  and  therefore  cannot, 
according  to  my  notions  of  a trustee,  be  considered 
as  such.  Nor  can  they  be  considered  as  con- 
signees in  whom  any  interest  or  right  is  vested  by 
bill  of  lading  or  other  instrument  or  consignment 
by  which  the  property  of  the  subject-matter  of  the 
consignment  pritnd  facie  will  pass.  If  they  be 
consignees,  they  were  nakod  consignees  for  tho 
purpose  of  doing  some  act  respecting  the  goods 
consigned,  and  rather  agents  than  consignees, 
according  to  the  common  understanding  of  that 
word;  and,  taking  them  to  be  nakod  consignees 
who  have  not  the  legal  property  of  the  subject- 
matter  of  the  insurance,  and  who  are  not  bone- 
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ficiolly  interested  in  it,  they  ought,  I conceive,  to 
have  averred  the  interest  to  be  in  those  on  whose 
account  the  insurance  was  made,  whether  they 
were  defined  persons  or  uncertain  persons,  and 
not  in  themselves  as  commissioners ; for,  taking 
the  meaning  of  the  word  interest  to  be  what  I have 
stated  it  to  be,  it  is  obvious  that  a naked  con- 
Bignco  who  means  that  the  insurance  Bhould  be 
applied  to  the  protection  of  the  things  in* 
au  red  and  the  indemnification  of  him  who 
suffers  by  losing  the  value  of  those  things,  his 
object  being  not  to  securo  himself  from  some 
damage  consequential  to  the  loss  as  his  commis- 
sion, but  that  others  interested  as  proprietors 
should  be  indemnified, — it  is  obvious,  I say,  that 
such  consignee  can  himself  suffer  no  prejudice  by 
the  total  or  partial  destruction  of  a thing  which 
forms  no  part  of  his  property.  In  the  safety 
of  such  tiling  such  naked  consignee  can  in 
this  view  have  no  interest.  The  persons  pre- 
judiced hy  the  loss  of  property  are  his  con- 
signors, or  those  for  whose  benefit  the  property 
is  to  bo  disposed  of,  and  in  them  only  in  Buch  case 
and  in  such  light  is  there  any  interest”  (2  N.  R. 
306,  307).  Lord  Eldon,  in  giving  judgment  in  the 
House  of  Lords,  says  (2  N.  R.  324) : “With  respect 
to  the  case  of  a trustee,  I can  see  nothing  in  this 
case  which  resembles  it.  A trustee  has  a legal 
interest  in  the  thing,  and  may  therefore  insure. 
So,  a consignee  has  the  power  of  selling  ; and  the 
same  may  be  said  of  an  agent.  I cannot  agree  to 
the  doctrine  said  to  be  established  in  tho  courts 
below,  that  an  agent  may  insure  in  respect  of  his 
lien  upon  a subsequent  performance  of  his  con- 
tract, nor  can  I advise  your  Lordships  to  proceed, 
without  much  more  discussion,  upon  authority  of 
that  kind.  There  are  different  sorts  of  consignees  : 
some  have  a power  to  sell,  manage,  and  dispose 
of  the  property,  subject  otily  to  the  rights  of  the  con- 
signor. Others  have  a mere  naked  right  to  take 
possession.  I will  not  say  that  the  latter  may  not 
■ insure , if  they  state  the  interest  to  be  in  their  prin- 
cipal** Lord  Ellenborough  and  Lord  Erskine 
concurred  entirely  in  the  views  of  Lord  Eldon. 

In  the  previous  case  of  Craufurd  v.  Hunter  (8  T. 
Rep.  13),  in  the  Court  of  King’s  Bench,  where 
precisely  the  same  points  arose,  it  was  considered 
that  the  commissioners  were  in  the  nature  of  con- 
signees, and  had  therefore  a right  to  insure  and 
recover  the  whole  sum  insured  in  their  own  naroeB  -, 
and  it  appears  to  us  that  the  correct  opinion  to 
be  collected  from  the  observations  of  all  the 
learned  judges  and  also  of  the  peers  who  took 
part  in  the  judgment  in  the  House  of  Lords  in 
Jjucena  v.  Craufurd  { uhi  sup.)  is,  that  au  ordinary 
consignee,  who  has  made  advances  or  come  under 
acceptance,  and  has  a beneficial  interest  in  the 
subject-matter,  is  entitled  to  insure  to  the  full  value 
and  recover  the  whole  sum  insured,  and  to  avor  the 
interest  to  be  in  himself.  In  Carruthers  v.  Sheddon 
(0  Taunt  14),  the  plaintiffs  hy  order  from  Dowrick 
and  Way  had  effected  an  insurance  upon  coffee 
in  which  Dowrick  and  Way  were  interested  to  the 
extent  of  seven -sixteenths  jointly  with  three  other 
persons.  The  policy  professed  to  be  made  by  the 
plaintiffs  as  agents  and  by  order  of  and  for  account 
o Dowrick  and  Way.  The  adventure  was  managed 
hy  Dowrick  and  Way,  who  made  advances  and 
paid  what  was  required.  Gibbs,  C.J..  held  at  the 
trial  that,  as  Dowrick  and  Way  were  the  managers 
of  the  adventure,  if  the  policy  was  intended  to 
cover  the  interests  of  the  three  other  persons  (of 


which  the  jury  were  to  judge),  the  plaintiffs  might, 
as  the  agents  of  Dowrick  and  Way,  recover  the 
whole  amount  insured ; and  he  also  thought  “that 
Dowrick  and  Way,  as  consignees  of  the  cargo,  had 
an  insurable  interest  in  the  whole  amount,  for 
that  a consignee  may  insure  ae  well  as  a principal ; ” 
and  the  court  confirmed  his  ruling.  We  are  un- 
able to  discover  any  intimation  of  opinion  by  the 
court  in  that  case,  or  to  see  any  inference  that 
can  properly  be  drawn  from  it,  to  the  effect  that  a 
consignee  who  makes  advances  can  insure  and 
recover  only  to  the  extent  of  his  own  lien ; and 
the  language  of  Gibbs,  C.  J.,  which  was  adopted  by 
the  court,  seems  to  us  to  be  exactly  contrary  to 
that  view.  In  Godin  v.  The  London  Assurance 
Company  (1  Burr.  489),  the  only  question  was 
whether,  where  two  persons  having  different 
interests  had  each  insured  by  a separate  policy, 
this  was  to  be  considered  as  a double  insurance, 
so  that  the  amount  insured  was  to  be  apportioned 
between  the  two  sets  of  underwriters ; aud,  (.hough 
some  observations  were  made  as  to  persons  being 
entitled  to  insure  for  a lien,  the  case  doeB  not 
appear  to  us  in  any  way  to  affect  the  main  question 
in  this  case.  In  Wolf  v.  Homcastle  (1  B.  <k  P. 
316),  the  plaintiffs  had,  without  orders  in  the  first 
instance  (though  their  act  was  adopted  after- 
wards), effected  the  insurance  for  their  corres- 
pondent, Lund,  for  whom  they  were  under  ad- 
vances, and  for  whom  they  were  acting  in  respect 
of  the  shipment  in  question  after  it  had  been  re- 
fused by  the  original  consignee.  They  had  also 
accepted  for  3001.  against  the  shipment.  The  de- 
claration contained  two  counts,  the  first  averring 
the  interest  in  Lund,  and  the  second  averring  it  in 
themselves.  Objections  were  taken,  as  to  the  first 
count,  that  it  could  not  be  supported  under  the 
statute  of  28  Geo.  3,  c.  56,  for  want  of  a previous 
order  to  insure  from  Lund,  the  principal ; and,  ns 
to  the  second  count,  that  the  plaintiffs  had  not  an 
insurable  interest,  and  that  they  made  the  in- 
surance on  account  of  Lund,  and  not  of  themselves. 
The  court  supported  the  verdict  for  the  plaintiffs 
on  the  first  count  for  the  full  amount,  upon  the 
facts,  on  the  ground  of  ratification  by  Lund ; but 
they  also  held  that  the  second  count  was  supported ; 
for  that  the  plaintiff's  had  a clear  right  to  insipe 
to  the  amount  of  3001.  for  which  they  were  in- 
terested in  the  goods.  The  court  considered  that, 
upon  the  consignment  being  refused  by  the  original 
consignee,  the  plaintiffs  became  consignees  for 
Lund ; and  Bullcr  J.,  said,  in  the  course  of  his 
judgment  (1  B.  & P.  323),  that  “ a debt  which 
arisos  in  consequence  of  the  article  insured,  and 
which  would  have  given  a lien  on  it,  does  give  an 
insurable  interest;^  aud  that  “the  case  is  not  at 
all  altered  by  the  goods  not  having  arrived.”  The 
plaintiffs  in  that  case  recovered  the  full  amount  of 
the  insnranoe ; and  it  does  not  seem  to  us  that 
because  the  court  thought  it  clear  that  the  plain- 
tiffs had  no  insurable  interest  to  the  amount  of 
their  acceptances  sufficient  to  support  the  second 
count  against  the  only  objection  that  was  taken  to 
it,  and  gave  judgment  for  the  plaintiffs  for  the 
whole  amount  insured,  that  therefore  it  is  to 
be  inferred  that  the  court  thought  tho  plain- 
tiffs had  no  insurable  interest  beyond  the  amount 
of  their  acceptances ; and  more  especially  as  that 
point  was  never  raised  upon  the  argument. 

The  subject  appears  to  have  been  much  con- 
sidered in  America ; and  in  the  year  1836,  a 
case  came  before  the  Supreme  Court  of  New 
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York,  of  De  Forest  v.  The  Fulton  Insurance 
Company  (1  Hall,  84).  In  that  case  a commission 
merchant  had  effected  insurances  against  fire  upon 
goods  in  his  own  warehouses,  “ as  well  the  property 
erf  the  assured  as  held  by  him  in  trust  or  on  com- 
mission,” and  a fire  had  destroyed  goods  belong- 
ing to  hiB  consignors  as  well  as  his  own  goods ; 
and  it  was  held  that  the  plaintiff  had  an  insurable 
interest  in  the  goods  held  on  commission  for  his 
consignors  to  their  full  value,  and  might  recover 
the  whole  amount  under  an  averment  of  interest 
in  himself,  though  he  would  be  accountable  as  a 
trustee  to  his  consignors  for  any  sums  beyond  his 
own  individual  claims.  Very  elaborate  judgments 
were  delivered  by  the  learned  J udges  in  that  case, 
which  are  well  worthy  of  perusal ; and  the  general 
principles  applicable  to  insurable  interests  as  re- 
gards marine  insurances,  as  well  as  terrene  policies 
against  fire,  are  fully  and  very  ably  discussed. 
Mr.  Duer,  in  bis  Law  of  Marine  Insurance,  vol.  2, 
pp.  108,  100,  refers  to  this  case  in  the  following 
termB — “ It  must,  however,  be  admitted  that  it  has 
been  held  by  a court  of  high  authority  that  a con- 
signee, as  such,  has  in  all  cases  an  insurable  in- 
terest co-extensive  with  the  value  of  the  property, 
and  consequently  that,  when  he  has  effected  a 
policy  in  his  own  name,  he  is  entitled  to  recover 
the  entire  loss  that  is  claimed,  on  an  averment  in 
himself  of  a Bole  and  exclusive  interest ; and  this 
without  any  evidence  of  an  authority  express  or 
implied,  or  of  any  previous  advances,  or  of  any 
subsequent  adoption  of  the  contract.  It  is  true 
that  this  decision  was  made  in  relation  to  a policy 
against  fire  ; but  the  reasoning  of  the  Judges  was 
iust  as  applicable  to  a marine  insurance,  and  has 
been  so  considered  by  an  eminent  jurist  (Mr.  Jus- 
tice Story),  who  seems  to  have  given  to  their  doc- 
trine the  sanction  of  his  approval.  I am,  however, 
constrained  to  express  tne  conviction  that  the 
decision  thus  interpreted  is  not  sustained 
by  prior  authorities.  My  researches  have  not 
enabled  me  to  discover  a single  case  in 
the  English  reports  in  which  a consignee,  on 
an  averment  of  a sole  interest  in  himself,  has  been 
permitted  to  recover  beyond  the  amount  of  his 
own  advances;  but,  on  the  contrary,  there  are 
several  decisions  from  which  the  opposite  doctrine, 
viz.,  that  in  such  a case  his  right  to  recover  is 
limited  to  his  own  beneficial  interest,  seems  a 
plain  and  necessary  deduction.”  At  the  date  when 
this  was  published — in  1846 — the  English  cases 
upon  fire  Dolicies  had  not  been  decided.  This 
decision  of  the  Superior  Court  of  New  York  is 
afterwards  elaborately  controverted  by  Mr.  Duer 
in  a long  note  at  p.  161  of  the  same  volume.  With 
his  views,  however,  we  are  entirely  unable  to 
concur.  A great  portion  of  his  reasoning  is 
founded  npon  the  assumption  which  he  makes  at 

£167  with  reference  to  Lucena  v.  Craufurd  (3 
. A P.  75),  that  “ it  is  not  to  be  denied  that  the 
assured  in  this  case  (that  is,  in  Lucena  v.  Craufurd) 
were  consignees.'’  It  seems  to  ub,  however,  that 
this  assumption,  and  the  argument  of  Mr.  Duer 
which  rests  upon  it,  are  not  well  founded.  It  is 
quite  true  that  the  Court  of  Queen's  Bench  in 
Craufurd  v.  Hunter,  and  the  whole  of  the 
JudgeB  exoept  Chambre,  J.,  in  the  Exchequer 
Chamber,  in  Lucena  v.  Craufurd , and  all  the 
judges  except  Chambre,  J.,  and  Lawrence,  J.,  in 
the  same  case  in  the  House  of  Lords  (2  N.  R.  269), 
considered  that  the  commissioners  were  in  the 
position  of  ordinary  consignees  of  the  Dutch 


vessels  and  goods,  and  as  such  entitled  to  insure 
them  on  their  own  account.  But  the  two  dissen- 
tient judges  whose  views  ultimately  prevailed,  and 
the  peers  who  decided  the  case  in  the  House  of 
Loras  (though  upon  a point  which  applied  to  one 
only  of  the  vessels),  expressly  repudiated  that 
view  of  the  position  of  the  commissioners  under 
the  Act  of  Parliament,  and  considered  that  they 
had  no  right,  interest  or  power  of  interference  or 
control  in  or  over  the  property  in  any  way  until 
its  actual  arrival  in  this  country ; and  that,  if  they 
were  consignees  in  any  sense,  it  could  only  be  as 
mere  agents,  or,  as  it  was  termed,  naked  con- 
signees, having  no  beneficial  interest  whatever 
in  the  property,  and  having  merely  a right  to 
take  possession  of  it  and  act  as  agents  for 
the  owners  after  its  arrival  in  this  country.  We, 
think,  therefore,  that  it  nol  only  can  bo,  but  after 
the  decision  of  the  House  of  Lords  must  be  denied 
that  the  commissioners  were  consignees ; and,  if 
so,  a great  portion  of  Mr.  Doer’s  argument  as  to 
the  insurable  interests  of  consignees,  which  is 
founded  on  this  assumption,  necessarily  fails.  We 
also  think  that  the  other  conclusions  which  Mr. 
Duer  has  drawn  from  those  English  cases  which 
he  cites,  and  which  have  been  already  noticed,  are 
not  warranted  by  those  decisions,  and  that  he  has 
failed  to  establish  that  the  decision  of  the  Supreme 
Court  of  New  York  in  De  Forest  v.  The  Fulton  In- 
surance Company,  which  proceeded  in  a great  degree 
upon  the  doctrines  of  Lucena  v.  Craufurd,  was  not 
well  founded.  Mr.  Justice  Story,  in  his  Law  of 
Agency,  s.  Ill,  refers  to  this  subject  in  the  follow- 
ing terms  : “The  question  has  often  been  discussed, 
whether  factors  or  consignees  for  Bale  have  an 
implied  authority  to  insure  for  their  priucipal ; for 
there  cannot  be  a doubt  that  they  may  insure  upon 
their  own  account  to  the  extent  of  their  own 
interest.  The  general  doctrine  now  established  is, 
that  they  may  insure  both  for  themselves  and  for 
their  principal.  But  they  are  not  positively  bound 
to  insure,  unless  they  have  reoeived  orders  to 
insure,  or  promised  to  insure,  or  the  usage  of 
trade,  or  the  habit  of  dealing  between  them  and 
their  principals,  raises  an  implied  obligation  to 
insure.  They  may  insure  in  their  own  names  or 
in  the  name  and  for  the  benefit  of  their  principal ; 
and,  if  they  insure  in  their  own  name  only,  they 
may  in  case  of  loss  recover  the  whole  amount  of  the 
value  of  the  property  insured  from  the  underwriters, 
and  the  surplus  beyond  their  own  interest  will 
be  a result  iny  trust  for  the  benefit  of  their  principals. 
Whether,  if  they  are  mere  naked  consignees  to 
take  possession  of  the  goods  only,  without  a power 
to  sell,  they  have  a right  to  insure  for  themselves 
or  for  their  principal,  is  perhaps  more  questionable ; 
but  the  point  has  not  as  yet  become  the  subject  of 
a direct  adjudication.”  And  in  a note  to  this  pas- 
sage, after  referring  to  the  authorities,  Mr.  Justice 
Story  says;  “ The  whole  subject  underwent  much 
examination  in  the  case  of  Lucena  v.  Craufurd  ; 
but  the  most  ample  and  satisfactory  discussion  of  it 
is  to  be  found  in  the  very  elaborate  opinions  deli- 
vered by  Mr.  Chief  Justice  Jones  and  Mr.  Justice 
Oakeley  in  the  superior  Court  of  New  York,  in 
De  Forest  v.  The  Fulton  Insurance  Company .”  The 
case  of  De  Forest  v.  The  Fulton  Insurance  Company 
is  cited  by  Mr.  Phillips,  4th  edit.,  p.  176,  s.  311, 
without  dissent  or  comment,  though  in  some  other 
passages  he  seems  rather  to  adopt  the  view  that  a 
consignee’s  insurable  interest  is  limited  to  his  own 
lien.  In  Parsons  on  Insurance,  edit.  1868,  at  p. 
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50,  it  is  said,  “ but  if  the  goods  are  insured  by  a 
consignee,  or  a warehouseman  who  describes  them  as 
goods  in  trust,  he  can  recover,  not  only  to  the  ex- 
tent of  his  lien  for  charges,  commission,  Ac.,  but 
also  to  the  full  value  of  the  goods,  and  the  balance 
will  be  held  in  trust  for  the  owner  of  the  goods.” 
And  at  p.  201,  “ A commission  merchant  rnaj  in- 
sure for  the  full  value  of  the  goods  consigned  to 
him,  and  may  recover,  not  only  what  will  indem- 
nify him  for  the  loss  of  his  commissions,  but  the 
value ; so  much  of  that  valuo  as  is  not  needed  to 
indemnify  him  being  recovered  by  him  for  the 
benefit  of  the  owners  of  the  goods,  provided  he  in- 
tends to  insure  for  them,  and  the  terms  of  the 
insurance  are  wide  enough  to  oover  their  interest, 
and  he  has  their  previous  authority  to  insure 
or  their  subsequent  ratification  of  his  act.” 

Upon  the  whole,  it  appears  to  us  that  the 
weight  of  authority  in  America,  as  well  as  in 
this  country,  is  against  the  views  of  Mr.  Duer ; 
and,  with  all  respect  for  so  learned  a writer, 
we  cannot  subscribe  to  his  opinions  upon  the  sub- 
ject. We  adhere  to  the  law  as  stated  by  Mr. 
Aruould  and  by  the  Superior  Court  of  New  York, 
and  by  Mr.  Justice  Story  and  Mr.  Parsons,  which 
wo  consider  to  be  in  accordance  with  the  decisions 
of  the  courts  and  the  opinions  of  the  great  majority 
of  the  judges  in  this  country,  which  have  been 
already  referred  to.  We  believe  it  also  to  have 
been  adopted  in  practice  by  merchants,  agents, 
and  underwriters,  for  a long  series  of  years,  with- 
out inconvenience  or  objection;  and  we  are  of 
opinion  that  the  plaintiffs  had  an  insurable  interest 
to  the  full  value  of  the  cotton,  and  that  the  whole 
interest  of  all  parties  was  covered  by  and  recover- 
able by  the  plaintiffs  in  their  own  names,  under 
the  policies  in  this  case.  The  effect  of  the  plain- 
tiffs insuring  and  recovering  in  their  own  names 
would  be  to  place  them  in  the  position  of  trustees 
for  the  other  parties  interested,  as  to  any  surplus 
beyond  the  amount  of  their  own  claim ; and  tney, 
having  received  orders  from  Bell  and  Co.  to  insure, 
and  having  arranged  with  the  National  Bank  of 
India  to  make  their  open  policies  available  by  de- 
claring the  whole  value  of  the  cotton  under  them, 
did  by  so  doing  constitute  themselves,  in  our 
opinion,  trustees  for  the  other  parties  interested. 
The  plaintiffs  effected  these  policies  in  their  own 
names.  It  appears  to  ns  that,  with  the  concurrence 
of  the  underwriters,  they  effected  thorn  on  their 
own  behalf,  and  not  as  agents,  they  having  then  no 
persons  as  principals,  and  to  cover  goods  to  be  there- 
after consigned  by  various  persons  to  them,  and  in 
every  portion  of  which  they  would  have  an  interest. 
The  insurances  were,  we  think,  intended  to  cover 
the  whole  value  of  the  goods  to  be  declared,  and  the 
interests  of  the  consignors  as  well  os  of  the  plaintiffs 
themselves,  and,  when  the  declarations  were  made, 
did  in  fad  cover  the  interests  of  both.  No  other 
person  except  the  plaintiffs  eonld,  in  our  opinion, 
sue  upon  these  policies;  nor  could  it  be  correctly 
alleged  in  the  declaration  that  they  were  made  on 
behalf  of  any  persons  other  than  the  plaintiffs 
themselves;  and,  under  these  circumstances,  and 
for  the  reasons  before  stated,  wo  are  of  opinion 
that  the  allegations  in  this  declaration  were 
supported  by  the  facts,  and  that  the  plain- 
tiffs are  entitled  to  recover  the  whole  amount  of 
the  insurances  in  their  own  names  in  this  action. 

I will  now  proceed  to  read  the  judgment  of 
ray  brother  Brett,  who  is  unavoidably  absent, 
being  upon  the  circuit. 


Brett,  J. — This  action  is  brought  on  two  policies 
of  insurance.  By  the  first,  dated  the  23rd  Nov. 

1869,  Messrs.  Irving,  Ebsworth  and  Holmes,  the 
plaintiffs,  as  well  in  their  own  names  as  for  and  in 
the  name  or  names  of  all  and  every  person  or 
persons  to  whom  the  same  doth,  may  or  shall 
appertain  in  part  or  in  all,  did  cause  themselves 
and  every  of  them  to  be  assured  to  the  extent  of 
5000Z.  on  ootton,  lost  or  not  lost,  from  Bombay  to 
London  or  Liverpool  direct,  or  via  Havre,  in  ship 
or  ships,  to  follow  policy  of  the  4th  Sept.  1869. 
By  the  second,  dated  tno  17th  Dec.  i860,  the 
plaintiffs  in  the  same  terms  as  before  caused  them- 
selves to  be  insured  to  the  extent  of  5000Z.  on 
v>tton,  lost  or  not  lost,  from  Bombay  to  London 
Jr  Liverpool  direct,  or  via  Havre,  in  Bhip  or  ships, 
to  follow  former  policy.  On  23rd  May  1870,  8-WZ. 
on  the  first  policy  was  appropriated  to  250  bales  of 
cotton  per  Aurora',  and  on  the  same  23rd  May 

1870,  4154Z.  on  the  second  policy  was  appropriated 
to  the  same  250  bales  of  cotton  per  Aurora.  The 
declaration  stated  the  interest  in  the  cotton  as 
follows  : That  the  plaintiffs  or  some  or  one  of  them 
were  or  was  interested  in  the  said  goods  to  the 
amount  of  all  the  moneys  by  them  insured  thereon, 
and  the  said  insurance  was  made  for  the  use  and 
benefit  and  on  account  of  the  person  or  persons  so 
interested.  There  were  pleas  traversing  the  alle- 
gations that  the  plaintiffs  caused  themselves  to  be 
insured  as  alleged,  and  that  the  goods  or  any  part 
were  shipped  as  alleged,  and  a plea  alleging  that 
the  plaintiffs  were  not,  nor  were  any,  nor  was 
either  of  them  interested  in  the  said  goods,  nor 
was  the  said  insurance  made  for  the  benefit  of  the 
persons  or  person  so  interested  as  in  the  said 
counts  alleged.  It  was  proved  at  the  trial  before 
my  brother  Keating,  at  Guildhall,  that  Messrs.  Bel 
and  Co.  of  Bombay,  were  correspondents  of  the  plain- 
tiffs, merchants  in  London,  and  that,  on  the 
28th  Oct.  1869,  the  plaintiffs  in  London  wrote 
and  sent  to  Boll  and  Co.  in  Bombay  a letter  of 
credit,  in  the  following  terms — ■*'  Our  previous 
letters  of  credit  for  advances  on  cotton  to  our  con- 
signment having  expired,  we  beg  leave  to  renew 
the  same  as  follows,  You  are  by  the  present  autho- 
rized to  value  on  us  at  usance  nt  tne  rate  of  10 1. 
sterling  per  bale  of  cotton,  cost  f.  o.  b.  and  freight, 
against  shipping  documents  and  timely  insurance 
orders  or  policies  of  insurance ; and  wo  engage  to 
accept  the  drafts  so  drawn  on  presentation,  and  to 
pay  the  same  at  maturity,  Ac.  The  shipments  not 
to  exceed  200  bales  cotton  by  any  one  vessel,  and 
the  present  credit  to  be  limited  to  30th  April  next, 
unless  previously  withdrawn.”  On  the  23rd  Nor. 
1869,  tne  plaintiffs  effected  with  the  defendants 
tho  first,  and  on  tho  17th  Dec.  1869,  the  second 
floating  |K)licy  sued  on.  The  plaintiffs  on  the  23rd 
Nov.  1869,  declared  on  the  first  policy  cotton  per 
Ann  Milieent,  and  on  the  13th  Sept.  1869,  otner 
ootton  per  Clutha , and  so  on.  It  is  to  be  taken 
that,  in  April  1870,  Bell  and  Co.  and  Cursondas 
Madhowdass,  of  Bombay,  agreed  to  consign  cotton 
to  Liverpool  on  joint  account,  and  that  250  bales 
were  shipped  by  Bell  and  Co.  on  such  joint  ac- 
count on  board  the  Aurora.  The  bill  of  lading, 
dated  the  28th  April  1870,  was  as  follows — 
“ Shipped,  Ac.,  by  Robert  Bell  and  Co.,  of  Bom- 
bay, Ac.,  250  bales  of  cotton,  Ac.,  to  be  delivered, 
Ac.,  unto  order  or  their  assigns,  bo  or  they  paying 
freight  as  per  margin,”  Ac.  On  the  same  28tn 
April  1870,  Bell  and  Co.  drew  on  tho  plaintiffs  a 
bill  of  exchange  in  the  following  form — “ Bombay, 
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28th  April  1870.  Six  months  after  sight,  Ac., 
pay  to  the  order  of  ourselves  the  sum  of  30002. 
sterling,  value  received,  which  place  to  account  of 
shipment  of  250  bales  cotton  per  Aurora."  This 
bill  was  endorsed  in  blank  by  Bell  and  Co.,  and 
then  specially  to  the  National  Bank  of  India  or 
ordor  by  Cursondas  Madhowdass.  Bell  and  Co.  on 
the  same  day  entered  into  a transaction  with  the 
National  Bank  of  India,  in  Bombay,  which  is  de- 
scribed in  the  following  letter  written  and  handed 
by  them  to  the  bank.  (See  this  letter  set  out,  ante , 
p.  127.)  On  the  29th  April  1870,  Bell  and  Co. 
wrote  direct  to  the  plaintiffs — “ We  have  the  plea- 
sure to  inform  you  that  ice  have  induced  Cureondas 
Madhowdass,  of  Bombay,  to  ship  on  joint  account 
with  ourselves  250  bales  cotton  per  Aurora,  and 
against  this  shipment  wo  have  valued  upon  your 
good  selves  by  this  opportunity,  through  the 
National  Bank  of  India,  for  130002.  at  six  months, 
to  which  we  crave  your  kind  protection.  Sample 
of  this  shipment  wo  forwara  overland  to  your 
address  by  this  mail.  We  hope  this  cotton  will 
arrive  with  you  at  a favourable  opportunity,  and, 
confiding  the  same  to  your  care  anu  attention,  we 
are,”  Ac.  On  the  29th  April  1870,  Cursondas 
Madhowdass  wrote  to  the  plaintiffs,  and  sent  their 
letter  open  to  the  bank — “I  beg  to  advise  you  that 
I have  shipped  to  your  care  through  Messrs.  Bell 
and  Co.,  of  this  place,  the  undermentioned  cotton, 
and  I enclose  invoice  thereof.  Against  the  same 
I have  drawn  upon  you  as  at  foot,  with  the  en- 
dorsement of  the  above-mentioned  firm ; and  I beg 
your  kind  attention  to  my  draft.  I should  aiso 
feel  obliged  by  your  effecting  insurance,  and  on 
arrival  of  the  shipment  please  sell  it  to  best  advan- 
tage, remitting  to  me  any  balance,  Ac.  Should, 
however,  the  net  proceeds  fall  short  of  the  amount 
of  your  acceptance,  together  with  any  charges, 
Ac.,  I hereby  authorize  you  to  draw  upon  me,”  Ac. 
The  bill  of  exchange  or  draft  before  mentioned  for 
30001,  endorsed  by  Bell  and  Co.,  and  Cursondas 
Madhowdaas,  being  discounted  by  the  National 
Bank  of  India,  was  forwarded  by  them  to  their 
agents  in  England,  together  with  the  bill  of  lading 
and  shipping  documents.  The  draft  was  presented 
to  and  accepted  by  the  plaintiffs  on  the  21st  May 
1870,  in  the  following  form — " Accepted  21st  May 
1870,  against  delivery  of  shipping  documents  for 
250  bales  cotton  per  Aurora . On  the  23rd  May, 

the  plaintiffs  declared  on  the  open  policy  of  tne 
23rd  Nov.  1869,  8161.  on  250  bales  cotton  per 
Aurora,  valued  at  50002., and  on  the  sameday,  on  the 
open  policy  of  the  17th  Dec.  1869, 41542.,  to  make  up 
50002,,  on  the  Bame  250  bales  per  Aurora,  valued 
at  50002.  On  the  27th  May  1870,  the  plaintiffs 
wrote  to  the  National  Bank  of  India,  in  London, 
as  follows  r — 

We  beg  to  inform  you  that  we  have  declared  on  our 
open  marine  policies  for  50002.  dated  23rd  Nov.  1869,  and 
50001.  dated  17th  Deo.  1809,  effected  with  the  A Ilian  oe 
Insurance  Com  par  y (the  defendants),  the  following  ship- 
ments from  Bombay  to  Liverpool ; and  wo  hereby  under- 
take and  guarantee  to  hold  the  amount  insured  at  your 
disposal  until  payment  of  our  acceptance  for  30002.,  due 
24tn  Nov. 

Particulars— 250  bales  ootton  per  Aurora : amount  de- 
clared, 50002. 

The  ship  and  cargo  were  lost  by  the  fraudulent 
scuttling  of  the  ship  on  the  17th  June  1870.  The 
plaintiffs  met  their  acceptance  when  dne,  i.e.,  on 
the  24th  Nov.  1870,  and  then  received  from  the 
National  Bank  of  India  the  bill  of  lading  endorsed 
and  the  shipping  documents.  The  plaintiffs  gave 


evidence  at  the  trial  as  follows  : — “The  insurance 
was  effected  for  Bell  and  Co.  and  ourselves.” 
A verdict  was  found  for  the  plaintiffs  for  50002., 
with  leave  to  reduce  the  amount  to  30002.  Sir 
John  Karslake  obtained  a rule  calling  upon  the 
plaintiffs  to  show  cause  why  the  verdict  should 
not  be  entered  for  the  defendants  on  the  third  plea, 
on  the  ground  that  the  plaintiffs  had  not  proved 
that  which  was  therein  traversed;  or  to  reduce 
the  damages. 

Before  entering  on  an  examination  of  the 
different  propositions  of  lav^  which  have  been 
discussed  as  applicable  to  the  relative  positions 
of  the  plaintiffs,  the  defendants,  and  the  other 
parties  mentioned  in  the  case,  it  is  necessary  to  deter- 
mine accurately  what  that  relation  was.  The  first 
transaction  in  evidence  is  the  letter  of  credit  from 
the  plaintiffs  to  Bell  and  Co., dated  tbe28th  Oct.  1869, 
authorising  Bell  and  Co.,  within  certain  limits  and 
on  certain  conditions,  to  draw  on  the  plaintiffs. 
The  next  transactions — and  which  were  before  any 
act  done  by  Bell  and  Co.  having  roference  to  the 
plaintiffs— were,  the  taking  out  by  the  plaintiffs  of 
the  floating  policies  now  Bued  upon,  and  the  declara- 
tions on  them  of  cargoes  shipped  on  consignment 
to  the  plaintiffs  by  other  correspondents  titan  Bell 
and  Co.  or  Cursondas  Madhowdass.  These  policies 
were  therefore  clearly  not  taken  out  solely  to  cover 
any  goods  which  might  be  consigned  by  Bell  and 
Co.  They  were  taken  out  before  there  was  any 
binding  contract  between  the  plaintiffs  and  Bell 
and  Co.  as  to  future  shipments.  They  were  taken 
ont  when  the  name  of  Cursondas  Madhowdass 
was  unknown  in  business  to  the  plaintiffs. 
They  were  taken  out  with  a view  to  cover  either 
any  interest  which  the  plaintiffs  might  afterwards 
have  in  consignment  from  any  correspondents  of 
theirs,  or  such  interests  and  also  the  interests  of 
any  as  yet  unascertained  correspondents  who 
might  consign  to  them.  The  shipment  of  the 
cotton  on  board  the  Aurora  is  to  be  taken  to  have 
been  made  on  the  28th  April  1870.  It  was  not 
within  the  terms  of  the  letter  of  credit;  it  ex- 
ceeded the  limits,  and  was  not  according  to  the 
conditions ; it  was  not  on  behalf  of  Bell  and  Co. 
only,  but  on  behalf  of  Bell  and  Co.  and  Cursondas 
Madhowdass  jointly.  It  was  a shipment  which 
the  plaintiffs  were  not  bound  to  recognise.  Until 
they  did  recognise  it  they  bad  no  interest  in  it. 
Bell  and  Co.,  however,  drew  in  respect  of  it  on  the 
plaintiffs.  The  next  transaction  was  between  Bell 
and  Co.  and  Cursondas  Madhowdass  on  the  one 
part,  and  the  National  Bank  of  India  on  the  other, 
which  took  place  also  on  the  28th  April,  1870. 
The  bank  discounted  the  draft  for  30001.  drawn  by 
Bell  and  Co.  on  the  plaintiffs,  and  took  as  security 
an  indorsement  of  tne  bill  of  lading  of  the  cotton 
with  a power  of  sale  if  the  draft  should  not  be 
accepted  and  paid.  Such  an  indorsement  passed 
the  legal  property  in  the  cotton  to  the  bank,  sub- 
ject to  a trust  in  favour  of  Bell  and  Co.  and  Cur- 
sondas Madhowdass  jointly.  Bell  and  Co.  and 
Cursondas  Madhowdass  then  both  addressed  the 
plaintiffs,  requesting  them  to  accept  and  honour 
the  draft  and  insure  the  cotton,  and  anthorising 
the  plaintiffs,  on  payment  of  their  acceptance,  to 
obtain  the  bill  of  lading  and  to  sell  tho  cotton, 
in  order,  first,  to  reimburse  the  plaintiff's 
advance,  and  then,  subject  to  commission,  to 
hold  and  pay  over  the  surplus  for  and  to 
Bell  and  Co.  and  Cursonaas  Madhowdass 
jointly.  On  tbo  21st  May  1870,  the  plaintiffs 
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accepted  the  draft  for  30001.,  and  thereby  recog-  1 
nisea  the  shipment  and  accepted  the  terms 
proposed  to  them.  Then  for  the  first  time  was 
established  a relation  of  the  plaintiffs  to  the  cotton 
in  question.  Then  arose  a contract  between  them 
on  the  one  part,  and  Bell  and  Co.  and  CurBondas 
Madhowdass  on  the  other,  by  which  they  under- 
took to  pay  their  acceptance  and  to  receive  and  to 
sell  the  cotton,  and  to  hold  and  pay  over  any 
surplus  proceeds,  and  by  which  they  acquired  a 
right  to  nave  the  bill  of  lading  eventually  indorsed 
to  them,  and  to  have  the  cotton  placed  in  their 
hands  for  sale  to  cover  their  advances.  ThiB  con- 
tract and  position  of  affairs  did  not  pass  the  legal 
property  in  the  cotton  to  the  plaintiffs,  for  that 
was  still  in  the  National  Bank  of  India.  It  did 
not  give  a present  right  of  possession  of  the  bill  of 
lading,  or  even  a right  of  possession  of  the  cotton 
on  arrival.  It  gave  a present  interest  in  the  cotton 
to  the  plaintiffs,  that  is  to  say,  a right  by  an  exist- 
ing contract  to  have  the  bill  of  lading  indorsed  to 
them  on  the  payment  of  their  acceptance,  bo  as  to 
enable  them  to  sell  the  cotton  to  pay  themselves 
3000Z.  and  their  expenses,  and  to  earn  their  com- 
mission, and  to  hold  the  surplus  proceeds  as 
agents  for  Bell  and  Co.  and  Cursondas  Madhow- 
dass. The  right  in  equity  would,  I apprehend,  be 
to  have  a decree  for  a specific  performance  of  such 
oontract.  But,  until  the  acceptance  should  be 
met,  I should  apprehend  that  the  plaintiffs  could 
not  be  held  to  be  either  legal  or  equitable  owners 
of  the  ootton.  Nor  were  the  plaintiffs  trustees 
for  Bell  and  Co.  of  the  cotton.  8peaking  of  the 
relation  of  the  Dutch  commissioners  to  the  ships 
of  which  they  would  have  had  the  disposal  if  they 
should  have  arrived.  Lord  Eldon  says,  in  Lucena 
Craufurd  (3  B.  & P.  75) — “ With  respect  to  the 
case  of  a trustee,  I can  see  nothing  in  this  case 
which  resembles  it.  A trustee  has  a legal 
interest  in  the  thing,  and  may,*'  he  adds, 
"therefore  insure.”  It  was  after  entering  into 
this  relation  with  Bell  and  Co.  and  Cursondas 
MadhowdasB,  and  having  acquired  this  interest 
in  the  cotton,  that  the  plaintiffs,  on  the  23rd 
May  1870,  declared  50001,  in  respect  of  the  cotton 
on  the  policies.  And,  whatever  may  have  been 
the  terms  used  by  the  witnesses  in  giving  evi- 
dence, it  must,  I think,  be  taken  with  regard  to 
the  declarations  then  made,  that  it  was  stated 
„ that  the  plaintiffs  insured  for  Bell  and  Co.  and 
themselves.  In  reality  they  intended  then  to 
declare  for,  and  so  to  insure  their  own  interest  of 
30001.,  and  the  interest  of  their  correspondents  in 
the  anticipated  or  valued  surplus  of  20001,  It  was 
whilst  the  transactions  thus  stood  that  the  ship 
was  lost.  The  plaintiffs  then  had  the  interest  above 
described ; they  were  not  legal  owners  nor  equitable 
owners,  nor  trustees,  but  contractors,  having  by 
contract  certain  rights  to  deal  with  the  cotton  iu  a 
certain  way,  on  the  happening  at  a future  timo  of  a 
certain  contingency.  Afterwards,  on  the  24th 
Nov.  1870,  the  plaintiffs  paid  their  acceptance  of 
30001.,  and  received  the  bill  of  lading  indorsed  by 
the  bank.  But  theicotton  was  already  lost,  and  no 
property  therefore  passed  by  such  indorsement. 

Upon  these  facts  it  was  contended,  on  behalf  of 
the  plaintiffs,  that  they  had  the  whole  legal  interest 
in  the  goods  when  they  accepted  the  draft,  and  that 
all  their  obligation  to  Bell  and  Co.  from  that  time 
was  to  account  aB  trustees  for  the  surplus  pro- 
ceeds of  sale  ; and,  if  not,  that  still  they  had  an  in- 
terest in  the  goods  which  gave  them  an  insurable 


interest  in  the  whole,  so  that  they  might  insure  the 
whole  to  their  full  value  in  their  own  name,  bold- 
tbe  surplus  (if  any)  above  their  own  actual  or 
beneficial  interest  as  trustees  for  Bell  and  Co.  and 
Cursondas  Madhowdass,  one  or  both.  It  was 
contended,  on  behalf  of  the  defendants,  that  the 
plaintiffs  had  no  insurable  interest  at  all;  that 
they  had  only  an  expectancy  of  profit  resting  on 
a contingency ; that,  if  they  had  an  insurable 
interest,  it  was  to  the  extent  only  of  their  own 
beneficial  interest,  viz.,  3000 1.,  that  they  could 
not  insure  in  their  own  names  and  on  their 
own  behalf  more  than  such  interest ; that  the  only 
persons  who,  without  having  a beneficial  interest 
equal  to  their  own  value,  can  insure  in  their 
own  names  to  the  full  value,  holding  a surplus  as 
trustees,  are  those  who  are  in  law  owners  and  in 
equity  trustees  of  the  property  insured,  and  that 
the  plaintiffs  were  not  such  legal  owners,  and  con- 
sequently not  such  trustees.  It  was  further 
argued  that,  if  in  consideration  of  law  the  plaintiffs 
could  be  said  to  have  insured  for  themselves  and 
Bell  and  Co.,  they  failed  on  the  pleadings,  because 
they  had  invited  and  accepted  an  issue  that  they 
alone  were  interested  and  they  alone  had  insured. 
In  answer  to  this  last  objection,  it  was  urged  on 
behalf  of  the  plaintiffs  that  the  plea  was  severable ; 
that,  as  to  the  allegation  that  the  insurance  was 
made  on  their  behalf  alone,  it  was  true ; and  that 
there  was  no  allegation  that  they  alone  were 
interested,  but  that  the  allegation  amounted  only 
to  an  assertion  that  they  had  an  interest,  which 
was  true. 

The  first  point  thus  raised  is,  whether  the 
plaintiffs  had  any  insurable  interest.  I think 
they  had;  because  they  had  an  existing  contract 
with  regard  to  the  cotton,  by  virtue  of  wnich  they 
had  an  expectancy  of  benefit  and  advantage  arising 
out  of,  or  depending  on,  the  safe  arrival  of  the 
cotton. 

The  next  question  is,  what  was  the  amount 
of  the  plaintiffs’  insurable  interest  f If  they  had 
any,  it  would  seem  to  be  at  least  to  the  extent  of 
3000J.,  their  advance,  and  their  expenses  and  ex- 
pected commission.  The  main  question  is,  whether 
they  could  insure  for  more  than  that  in  their  own 
name,  and  recover  for  more  on  a declaration  alleg- 
ing the  interest  to  he  in  themselves.  Their  rela- 
tion to  the  cotton  was  described  in  argument,  and 
I think  fairly  described,  to  be  that  of  consignees 
for  sale  of  goods  not  yet  arrived,  who  have  made 
advances  on  the  goods,  but  have  only  a contract 
right  with  regard  to  the  goods,  without  being  legal 
owners  of  them.  They  have  the  interest  described 
in  every  part  of  the  goods,  but  are  not  legal  owners 
of  any  part. 

The  ruling  principle  of  insurance,  which  is  that 
it  should  afford  only  an  indemnnity  to  any 
assured  for  his  loss,  would  seem  to  limit  the 
right  of  the  plaintiffs  under  such  circumstances 
to  th  reoovery  of  their  own  beneficial  interest 
only.  If  in  an  action  at  law  the  assured  can 
recover  on  the  contract  of  insurance  more  than 
his  own  beneficial  interest,  he  recovers,  accord- 
ing to  law,  more  than  an  indemnity.  It  would 
seem  to  be  no  answer  in  a court  of  law  to  say 
that  he  holds  a surplus  of  what  he  has  recovered 
as  trustee  for  some  one  else.  The  law  has  no 
means  of  enforcing  the  payment  over  by  him,  on 
the  mere  ground  of  his  being  a trustee.  This  view, 
it  is  true,  should  prevent  a legal  owner,  but 
• trustee,  of  the  propei-ty  insured  from  being  able 
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to  insure  and  recover  in  his  own  name : yet  it 
seems  to  be  stated  on  high  authority  that  a legal 
owner,  being  trustee,  may  insure  and  recover  in 
his  own  name,  holding  the  proceeds  in  trust  for 
his  cesfoi  que  trust.  This  must  be  on  the  ground 
that  the  law  will  not  dispute  the  legal  interest 
which  is  the  legal  result  of  the  legal  ownership ; 
though  in  insurance  contracts  it  will  also  recognise 
an  equitable  interest  as  entitling  the  owner  of  it 
to  enter  into  or  take  advantage  of  the  legal  con- 
tract of  insurance. 

In  Lucena  v Craufurd,  Lawrence,  J.,  says— 
**  The  defendants  in  error  have  been  considered 
as  trustees  or  consignees,  who,  it  is  said,  have 
insurable  interest.  A trustee  who  has  an  in- 
surable interest  must,  as  I conceive,  have 
■orne  existing  right  to  the  thing  insured,  for  the 
benefit  of  another.”  Having  regard  to  what 
follows,  and  to  the  statement  of  Lord  Eldon  in 
the  same  case,  the  phraae“  existing  right,”  as  here 
used,  means  an  existing  legal  right.  " But,”  con- 
tinues the  learned  judge,  “ the  commissioners  in 
this  case  had  not  any  each  right,  and  therefore 
cannot,  according  to  my  notions  of  a trustee,  be 
considered  as  such.  Nor  can  they  be  considered 
as  consignees  in  whom  any  interest  or  right  is 
vested  by  bill  of  lading  or  other  instrument  of 
consignment  by  which  the  property  of  the  subject- 
matter  of  the  consignment  primd  facie  will 
pass.  If  they  be  consignees,  they  were  naked 
consignees  for  the  purpose  of  doing  some  act 
respecting  the  goods  consigned,  and  rather 
agents  than  consignees  according  to  the  com- 
mon understanding  of  that  word ; and,  taking 
them  to  be  naked  consignees  who  have  not  the  legal 
property  of  the  subject-matter  of  the  insurance , and 
who  are  not  beneficially  interested  in  it,  they 
ought,  I conceive,  to  have  averred  the  interest  to 
be  in  those  on  whose  account  the  insurance  was 
made.”  The  real  effect  of  the  decision  of  the 
House  of  Lords  in  this  case  is  well  discussed  by 
Duer,  vol.  2,  p.  161  et  seq.,  in  n.  2 to  sect.  10. 
The  proposition  to  be  discussed,  he  says,  and  for 
the  maintenance  of  which  this  case  has  been  cited, 
is,  “ that  a consignee  clothed  with  the  power  of 
sale  has  in  all  cases  an  insurable  interest  to  the 
full  value  of  the  goods  consigned  to  him,  and  may 
cover  them  on  the  voyage  of  importation  by  a 
policy  effected  in  his  own  name  and  on  his  own 
account.  The  truth  of  this  proposition,  and  the 
justness  of  its  deduction  from  the  authorities  relied 
on,  are  the  questions  I propose  to  examine : but 
I shall  first  endeavour  to  show  that  the  opposite 
doctrine,  viz.,  that  the  right  of  a consignee  to 
recover  on  an  averment  of  interest  in  himself  is 
limited  to  kis  own  advances , constituting  a lien  on 
the  goods  insured  (which  necessarily  implies  that 
he  has  noinsurable  interest  beyond  thoseadvances), 
is  established,  not  by  ambiguous  dicta,  but  by 
positive  decisions.”  The  learned  author  then 
minutely,  and  I think  accurately,  discusses  the 
case  of  Lucena  v.  Craufurd,  and  sums  up  thus  : — 
" The  result  is  that  the  final  decision  in  Lucena  v. 
Craufurd  seems  definitively  to  have  settled  the 
law,  that  a consignee,  where  he  means  to  cover, 
not  a beneficial  interest  of  his  own,  bat  the  entire 
property  of  the  consignor,  must  so  frame  the 
policy  as  by  its  terms  to  embrace  that  interest ; 
and,  to  enable  him  to  recover  a loss,  must  aver  that 
invest  in  the  declaration,  and  on  the  trial,  not 
only  prove  its  existence,  but  his  own  authority  to 
make  the  insurance,  or  the  adoption  of  his  con- 


tract.” In  Wolff  v.  Horncastle  (1  Bos.  4 P.  316), 
the  plaintiff,  who  was  held  by  the  court  to  have 
become  before  the  loss  the  consignee  of  the  goods, 
and  to  have  advanced  300i.  on  the  security  of  the 
goods,  was  further  held  to  be  entitled  to  recover 
on  the  second  count  in  the  declaration,  in  which  he 
averred  the  interest  to  be  in  himself.  But  Buller, 
J.,  says  expressly : “ I hold  that  the  plaintiffs  had 
a clear  rignt  to  insure  to  the  amount  of  300 1.  for 
which  they  were  interested  in  the  goods.”  In  Car- 
ruthers  v.  Sheddon  (6  Taunt.  14)  the  plaintiffs  were 
held  entitled  to  recover  the  full  value  of  the  cargo, 
upon  a count  alleging  the  interest  to  be  in  Dow- 
rick  and  Way.  The  cargo  was  shipped  under  an 
agreement  by  which  it  was  stated  that  Dowrick 
and  Way  ana  two  others  had  agreed  to  become 
partners  in  an  adventure  of  sending  goods  which 
Dowrick  and  Way  had  on  their  own  separate  and 
personal  credit  actually  and  really  purchased,  4c. 
The  jury  found  for  the  plaintiffs,  and  that  the  policy 
was  intended  to  cover  all  tho  partners  in  the  adven- 
ture. The  objection  taken  in  argument  was,  not 
that  the  interest  ought  to  have  been  declared  to  be 
in  all,  but  that  Dowrick  and  Way  could  not  insure 
more  than  their  own  interests  as  partners.  The 
coart  did  not  hold  that  Dowrick  and  Way  might 
insure  to  the  whole  value  merely  on  the  ground  of 
their  being  consignees  ; if  that  ground  had  been 
sufficient  the  whole  argument  was  futile : the 
court  held  in  terms,  ” that  Dowrick  and  Way 
might  protect  all  their  species  of  interest  under  one 
policy.”  Duer,  vol.  2,  p.  162,  holds  that  ” the  sole 
ground  of  the  decision  was  that  the  advances 
which  they  had  made  as  consignees,  added  to  their 
individual  interest  os  partners,  were  equivalent  to 
the  entire  value  of  the  property  insured.”  It  does 
not  appear  in  the  case  whether  Dowrick  and  Co. 
were  indorsees  and  holders  of  the  bill  of  lading. 
It  may  be  inferred  from  the  nature  of  the  transac- 
tion and  their  position,  that  they  were ; and,  if  so, 
they  were  legal  owners  as  well  as  consignees. 
Spoaking  of  this  case,  and  of  Wolff  v.  Horncastle, 
Mr.  Phillips,  vol.  1,  sect.  423,  says—”  8o  a con- 
signee or  other  party  entitled  to  a lien  upon  pro- 
perty on  account  of  advances  or  otherwise  may 
cover  his  own  interest  by  insurance  on  it  in  his  own 
name  generally.”  In  Qodin  v.  The  London  Assu- 
rance Company  (1  Bur.  489)  it  was  held  that  the 
English  factor,  to  whom  the  bill  of  lading  was 
not  indorsed,  might  insure  to  the  fall  value  of  the 
goods ; but  on  the  ground  that  his  advances  were 
to  the  extent  of  the  full  valu3  and  more.  “ Such 
factor,”  Rays  Arnonld,  Vol.  1,  p.  247,  abstracting 
this  case,  ” had  an  insnrable  interest  to  the  extent 
of  his  general  balance,  and  might  recover,  averring 
the  interest  to  be  in  himself.”  In  Robertson  v. 
Hamilton  (14  East,  522),  it  is  difficult  to  extricate 
the  exact  grounds  of  the  decision.  Tho  interest 
was  in  two  counts  alleged  to  be  in  the  plaintiffs ; 
in  the  third  oount,  in  Fisher,  Kidd  ana  Co.,  the 
registered  owners  of  the  ship.  The  plaintiffs  were 
consignees  of  the  ship,  and  had  mode  advances 
the  amount  of  whicn  is  not  disclosed  in  the 
case.  It  was  held  that  the  plaintiffs  might  recover 
the  full  value  of  the  ship  ” as  trustees,  it  is  said, 
“for  those  interested  with  themselves  in  the 
whole.”  If  the  plaintiffs  were  entitled  to  recover 
as  agents  for  Fisher,  Kidd  and  Co.,  they  recovered 
as  for  the  legal  registered  owners.  If  they  re- 
covered on  the  counts  alleging  their  own  interest, 
it  may  be  that  their  advances,  primd  fade,  and 
uutil  the  accounts  were  settlea  in  equity,  were 
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equal  to  the  whole  value.  Lord  Ellenborough 
gays — “ The  plaintiffs  had  an  insurable  interest  as 
upon  a hotohpot  right.”  That,  1 confess,  I do  not 
understand.  In  Irving  v.  Richardson  (2  B.  & Ad. 
193),  the  question  was  whether  tho  assured  hod 
insured  in  fact,  that  is  to  say,  had  intended  to  in- 
sure more  than  his  own  interest  as  mortgagee. 
If  he  intended  to  insure  only  that,  ho  could  keep 
only  as  much  as  his  interest  amounted  to.  If  he 
had  intended  to  insure  both  his  own  interest  and 
that  of  the  mortgagor,  1 collect  from  tho  judgment 
of  Littledale  J.,  that,  in  an  action  on  the  policy,  he 
must  under  tho  new  Registry  Acta  have  alleged 
interest  both  in  himself  and  the  mortgagor. 
“ Before  the  late  Registry  Act  (6  Geo.  4 c.  110  s. 
45),”  he  says,  **  the  mortgagee  of  a ship 
was  in  point  of  law  the  owner,  and  might 
insure  to  the  full  extent  of  tho  ship’s  value  to 
the  mortgagor  as  well  as  to  himself.  But 
by  the  statute  the  interests  of  mortgagor  and 
mortgagee  are  more  distinctly  severed  than  they 
formerly  were.”  That  says,  in  effect,  that,  when 
the  mortgagee  was  legal  owner,  he  could  insure  to 
the  full  value  of  the  ship,  though  not  beneficially 
interested  to  that  extent ; but  now  he  was  not 
legal  owner,  and  could  therefore  insure  and  recover 
in  his  own  name  only  to  the  extent  of  his  bene- 
ficial interest.  In  Sutherland  v.  Pratt  (12  M.  A W. 
17),  it  is  obvious  that  the  bill  of  lading,  indorsed 
generally  to  bearer,  was  delivered  to  the  plaintiff, 
so  that  he  was  the  legal  owner  of  the  goods.  In 
Crowley  v.  Cohen  (3  B.  & Ad.  478),  the  plain- 
tiffs who  were  carriers  and  not  the  legal  owners, 
were  allowed  to  insure  and  recover  tho  full  value 
in  their  own  name  ; but  it  was  on  tho  ground  that 
they  were  carriers,  and  were  themselves  liable  for 
the  full  value.  Speaking  of  this  case,  it  is  said  in 
1 Phillips  on  Insurance,^  424,  p.  234,  “This  is  in 
effect  a re* insurance,  as  the  carriers  may  be  con- 
sidered to  be  insurers.”  In  1 Arnold  on  Insur- 
ance, 4th  edit.  p.  70,  the  cases  of  factors,  con- 
signees and  agents  are  treated  of— “ There  are 
different  sorts  of  consignees ; some  have  a power  to 
Bell,  manage  and  dispose  of  the  property,  Ac. ; 
others  have  a mere  naked  right  to  take  possession ; 
others,  again,  though  not  instructed  to  sell,  are 
yet  interested  in  the  property,  as  having  a lien  or 
claim  upon  it  for  their  advances.”  As  to  mere 
naked  consignees,  i.e.,  those  only  entitled  to  take 
possession,  they  have,  he  says,  no  insurable 
interest — “ they  have  no  legal  property ; they  are 
not  beneficially  interested/’  But,  “ with  regard 
to  consignees  who  have  a lien  or  claim  on  the 
property  in  respect  of  advances,  or  commission- 
agenis  to  whom  it  is  intrusted  for  the  purpose  of 
sale,  or  indorsees  of  the  bill  of  lading  to  whom  a 
general  balance  is  due,  there  is  no  doubt  they 
may  effect  an  insurance  on  the  property  in  their 
own  names  and  on  their  own  account  to  its  whole 
value,  and  recover  thereon,  averring  interest 
in  themselves,  at  all  events  to  the  amount  of 
their  lien,  claim  or  balance.”  It  is  true  that 
he  afterwards  savs,  “As  a general  principle, 
there  can  be  no  aoubt  that  consignees  of  goods, 
being  in  advance  to  the  consignors  or  under  ac- 
ceptances for  them,  may  insure  in  their  own 
name  and  on  their  own  account  to  the  full  value  of 
the  goods,  and  apply  the  proceeds  of  the  policies 
to  their  own  benefit,  up  to  the  extent  of  their 
claims  in  respect  of  such  advances  and  acceptances, 
holding  the  residue  in  trust  for  the  consignors.” 
For  th is  proposition  he  quotes  Carrulhers  v.  Shed- 


don  (6  Taunt.  14),  with  which  I have  already  dealt, 
and  the  American  case  of  Re  Forest  v.  The  Fulton 
Insurance  Company.  The  terms  of  tho  policy, 
which  was  a fire  policy,  are  set  out  in  1 Phillips  on 
insurance,  § 311,  p.  177,  and  they  were  “ on  goods 
as  well  the  property  of  the  assured  as  held  by 
them  in  trust  or  on  commission.”  It  seems  to  me 
that  this  is  no  authority  for  Mr.  Arnould’s  propo- 
sition as  to  consignees  of  goods  on  board  ship  who 
insure  by  a marine  policy  in  the  ordinary  terms. 
And  for  the  same  reason  the  English  cases  on  fire 
policies  are  no  authority.  The  proposition  may  be 
correct  if  it  bo  applied  to  consignees  under  advance 
or  acceptance,  who  are  holders  of  bills  of  lading, 
and  thereby  legal  owners  of  the  goods  mentioned 
therein.  In  1 Phillips  on  Insurance  (c.  3,  s.  7, 
sub-sect.  309,  p.  174),  the  law  is  thus  Btated : “ A 
consignee,  factor,  or  agent,  having  a lien  on  goods 
to  the  amount  of  his  advances,  acceptances,  and 
liabilities,  stands  in  this  respect  (t.e.  as  to  his 
insurable  interest)  precisely  in  the  situation  of  a 
mortgagee.  A debt  is  due  to  him  from  his  prin- 
cipal for  which  he  holds  the  property  as  collateral 
security,  and  tho  property  is  at  the  risk  of  the 
principal,  as  the  debt  would  still  subsist  though 
the  property  should  be  lost ; and  the  excess  over 
the  proceeds  of  -the  goods  would  be  still  due  to 
him  in  case  of  the  proceeds  being  insufficient  to 
satisfy  his  claim.  He  has,  therefore,  an  insurable 
interest  in  the  goods  to  the  amount  of  his  lien.” 
And  in  Beet.  204  : “ It  is  a familiar  doctrine  that  a 
party  having  a lien  on  a vessel  or  cargo  under  a 
contract  for  advances  may  be  rightly  considered  as 
tho  special  owner  of  them  to  the  extent  of  those 
advauces,  and,  as  such,  may  protect  himself  by  in* 
su  ranee  ; and  that  a creditor  to  whom  goods  are 
assigned  as  collateral  security,  has  an  insurable 
interest  in  them  not  exceeding  the  amount  of  his 
debt.,’  To  the  elaborate  note  of  Duor,  n.  2,  on  sect. 
10, 1 have  already  referred.  In  vol.  2,  p.  109,  he 
says  : “ My  researches  have  not  enabled  me  to  dis- 
cover a single  case  in  the  English  reports  in  which 
a consignee,  on  an  averment  of  a Bole  interest 
in  himself,  has  been  permitted  to  recover  beyond 
the  amount  of  his  own  advances .” 

It  seems  to  me  to  follow  from  these  autho- 
rities, and  from  principle,  that  a consignee,  as 
such,  has  no  insurable  interest  at  all.  “ To 
assert  the  universal  right  of  a consignee  to 
insure  the  entire  property  on  the  voyage  of 
importation,  is  to  assert  that  a valid  insurance 
may  be  made  by  a person  who  has  no  title  or 
interest,  legal  or  equitable,  and  no  authority 
express  or  implied” — 2 Duer,  p.  111.  If  it  is 
nocessary  to  bring  in  somo  advance,  or  some  con- 
tract giving  an  interest,  in  order  to  give  the  oon- 
Bignoe  a right  to  insure,  it  seems  to  me  to  follow 
necessarily,  i.e.,  logically,  that  the  insurable  in- 
terest is  limited  to  the  amount  of  the  advance,  or 
to  the  amount  of  the  interest  under  the  contract. 
It  cannot  be  that  a consignee  without  personal  in- 
terest cannot  insure  at  all,  and  that  a consignee  in 
advance  to  tho  extent  of  1002.  can  insure  to  10,0002., 
and  recover  such  an  amount  upon  an  averment 
that  it  is  the  interest  he  has.  Ho  has  no  such  in- 
terest. It  seems  to  me  therefore,  both  upon  principle 
and  authority,  that  the  plaintiffs  in  this  case,  being 
only  consignees  to  sell,  under  advance,  and  with  a 
contract  right  to  oarn  commission,  but  not  being 
the  legal  owners  of  tho  cotton,  could  only  pro- 
perly insure,  so  as  to  recover  in  their  own  name, 
the  30002.  for  which  tbev  were  liable  on  their 
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acceptance,  and  any  commission  they  would  have 
earned  by  selling.  It  was  urged  that  if  that  be  the 
law,  the  plaintiffs  could  not  recover  at  all,  because 
they  intended  to  insure,  not  only  their  own  interest, 
but  also  the  interest  of  their  correspondents.  But 
Duer,  vol.  2,  p.  45,  points  out  that,  in  Wolff ' v.  Horn- 
castle  “ the  judgment  of  the  court  is  an  express 
decision  that,  where  a policy  is  effected  on  behalf 
of  the  consignor,  the  consignee  is  at  liberty  to 
apply  it  to  his  own  use  to  the  extent  of  his  own  in- 
b arable  interest,  and  that  his  claim  is  not  answered 
by  showing  that,  when  he  effected  the  insurance, 
he  expocted  that  it  was  to  apply  exclusively  to  the 
interest  of  the  consignor/'  Moreover,  it  may  be 
doubted  whether  the  policy  in  this  case  could  cover 
an  interest  of  Bell  and  Co.  or  Cursondas  Madhow- 
dass. At  the  time  it  was  effected,  the  plaintiffs 
had  no  anthority,  express  or  implied,  to  insure  on 
their  behalf.  It  may  be,  though  I think  it  unneces- 
sary to  determine  the  point,  that  Watson  v.  Swann 
(11  C.B.,  N.S.,  756)  is  an  authority  for  saying  that 
a policy  cannot  oover  the  interests  of  persons  who, 
at  the  time  of  effecting  it,  are  wholly  unconnected 
with  and  unknown  to  the  person  effecting  the  in- 
surance. If  the  policy  did  not  and  con  Id  not 
cover  the  interest  of  Bell  and  Co.  or  Cursondas 
Madhowdass,  the  declaration  on  the  policy,  though 
made  with  intent  to  cover  those  interests,  has  no 
effect Stephens  v.  The  Australasian  Insurance 
Company  (ante,  vol.  1,  p.  -158;  27  L.  T.  Rep. 
N.  S.  585;  L.  Rep.  9 C.  P.  18;  42  L.  J.,  N.  S., 
12,  C.  P.) 

As  I have  come  to  the  conclusion  that  the  plain- 
tiffs can  recover  to  the  extent  of  their  own  in- 
terest, and  to  that  extent  only,  it  seems  to  me 
unnecessary  to  determine  the  controverted  ques- 
tion arising  upon  the  third  plea  by  way  of  traverse. 
I doubt  wnether  the  distinction  affirmed  by  Mr. 
Duer  between  the  allegation  of  interest  and  the 
allegation  with  respect  to  the  party  for  whom  the 
contract  of  insurance  was  made,  is  sound.  It  may 
be  true  to  Bay  that  Bell  v.  Ansley  (16  East,  141)  and 
Cohen  v.  Hannam  (5  Taunt.  101)  do  not  necessarily 
overrule  Page  v.  Fry  (2  B.  A P.  240).  But  most 
certainly  in  Cohen  v.  Hannam  Lord  Mansfield  in- 
tended to  overrule  it ; and  the  reasons  in  favour  of 
confining  the  allegations  of  interest  are,  as  it  seems 
to  me,  precisely  the  same  as  the  reasons  for  con- 
fining the  allegation  as  to  the  person  on  whose 
account  the  policy  was  made.  It  is  equally  objec- 
tionable to  have  a person  interested  on  the  jury,  as 
to  have  a person  who  is  a party  to  the  contract. 
It  is  equally  just  that  the  defendant  should  have 
the  opportunity  of  interrogating  a party  interested 
as  a party  to  the  action.  The  present  case  is  a 
remarkable  instance.  It  was  of  the  utmost  im- 
portance to  the  defendants,  if  their  suspicions 
were  well  founded,  to  have  the  opportunity  of  in- 
terrogating Bell  and  Cursondas  Madhowdass. 

I am  of  opinion  that  the  rule  should  be  made 
absolute  to  reduce  the  damages. 

Bovill,  C.  J. — My  brother  Keating,  who  is  also 
absent  upon  the  circuit,  concurs  in  the  judgment 
of  my  brother  Brett,  which  I have  just  read.  The 
court  being  equally  divided  in  opinion,  the  rule  to 
enter  the  verdict  for  the  defendants  or  to  reduce 
the  damages  will  be  discharged,  and  the  defen- 
dants will  be  at  liberty  to  appeal  to  a court  of 
error.  Rule  discharged. 

Attorneys  for  plaintiffs,  Parker  and  Clarke. 

Attorneys  for  defendants,  Walton,  Bubb,  and 
Walton. 
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Friday,  Nov.  14, 1873. 

Tire  Puilotaxe. 

Salvage — Termination  of  service — Place  of  safely — 
Right  to  reward. 

Where  a steam  tug  is  engaged  to  render  assistance 
to  a ship  aground  in  tne  night  time,  and  succeeds 
in  getting  her  off,  and  takes  her  to  a safe  arichor- 
age  for  the  night,  and  lies  alongside  of  her  till 
morning , the  salvage  service  does  not  end  on  the 
ship  being  anchored,  but  the  steam-tug  is  entitled 
to  reward  for  the  time  she  lies  alongside  the  ship 
ready  to  render  further  assistance  if  r&pured. 
This  was  an  appeal  from  a decree  of  the  judge  of 
the  City  of  London  Court  (Mr.  Commissioner 
Kerr),  in  a cause  of  salvage  instituted  on  behalf  of 
the  owners,  master,  and  crew  of  the  Bteam  tug 
Palmerston,  against  the  ship  Philotaxe.  On  the 
night  of  the  16th  April  18/3,  the  Philotaxe  got 
on  to  tho  Shoebury  sand,  at  the  entrance  to  the 
river  Thames.  The  Palmerston  came  up  and 
offered  her  services,  and  was  engaged  to  render 
assistance  and  tow  her  np  to  London,  but  no  price 
was  agreed  upon,  as  the  master  of  the  tug  declined 
to  name  any  sum,  leaving  the  amount  to  be  settled 
thereafter.  The  Palmerston  made  fast  to  the  ship 
at  about  11.30  p.m.,  but  did  not  succeed  in  getting 
her  off  until  2.30  a.m.  on  the  17th  April.  In  getting 
her  off  the  tug  had  to  resort  to  clicking ; tnafc  is, 
getting  her  hawser  slack,  and  going  ahead  full 
speed,  so  as  to  give  the  ship  a jerk.  When  the 
ship  got  off  the  sand,  she  was  taken  to  an  anchor- 
age off  tho  Chapman  Sand,  and  there  she  lay  at 
anchor  until  9 a,m.  of  the  same  day.  The  tug  lay 
alongside  of  her  until  that  time,  and  then  towed 
her  up  to  London. 

The  value  of  the  ship  and  cargo  was  agreed  at 
2000L  The  value  of  the  tug  was  about  50001.,  and 
the  plaintiffs  claimed  601.  for  damage  and  demur- 
rage caused  by  the  service.  The  defendants  ten- 
dered llOi.  and  ooets,  whioh  the  plaintiffs  refused 
to  accept. 

At  the  hearing  in  the  City  of  London  Court,  no 
separate  claim  was  made  for  the  towage  from  the 
Chapman  to  London,  but  the  question  of  when  the 
ship  was  brought  to  a place  of  safety,  and  when 
the  service  ended,  was  discussed,  and  the  learned 
commissioner  found,  as  a matter  of  fact,  that  she 
was  anchored  in  a place  of  safety  off  the  Chap- 
man ; that  the  weather  was  perfectly  fine,  and  that 
nothing  was  wrong  with  the  vessel ; that  the  sal- 
vage service  ended  there ; that  the  payment  into 
conrt  was  sufficient ; and  he  allowed  the  plaintiff 
his  costs  up  to  the  timo  of  tender,  and  the  defen- 
dant his  costs  after  the  teuder. 

From  this  decree  the  plaintiffs  appealed  to  tho 
High  Court  of  Admiralty. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
W.  O.  F.  Phillimore,  for  the  appellants. — The  re- 
ward is  insufficient  on  two  grounds : First,  because 
it  does  not  include  rowanl  for  the  time  daring 
which  the  tug  lay  alongside  the  ship  at  the  Chap- 
man, nor  for  the  towage  up  to  London,  which  was 
all  part  of  one  service,  and  ought  not  to  be  divided. 
Moreover,  the  ship  might  have  been  injured  by 
grounding,  and  the  attendance  of  the  tug  was 
necessary ; the  Chapman  could  not  be  oonsidered 
a place  of  Bafety ; secondly,  the  award  does  not 
take  into  consideration  the  amount  of  damage  and 
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demurrage,  as  that  would  leave  only  501.  for  sal- 
vage, which  is  insufficient. 

Butt , Q.C.  and  Charles  Hall,  for  the  respondent. 
— The  result  proved  that  the  Chapman  was  a place 
of  safety,  ana  the  service,  therefore,  ended  there. 
The  reward  was  sufficient.  Towage  was  not 
claimed  below,  and  cannot  be  claimed  now. 

Sir  R.  P hi llimojlk . — This  is  an  appeal  from  a 
decree  of  the  learned  commissioner  oi  the  City  of 
London  Court.  There  can  be  no  doubt  that  a 
salvage  service  was  rendered,  and  the  only  ques- 
tion is,  whether  the  amount  awarded  is  sufficient. 
The  Philotaxe  was  a full  rigged  ship  of  370  tonB, 
and  having  got  on  the  sand  clearly  required  steam 
assistance  to  get  her  off.  The  weather  no  doubt 
was  fine,  but  was  liable  to  change,  and  no  vessel 
would  be  Bafe  if  left  to  lie  on  that  sand.  The  tug 
was  of  considerable  value  and  power,  and  did  her 
work  well,  and  the  evidence  has  established  that 
she  was  damaged  by  clicking,  which  operation  was 
necessary  to  get  the  ship  off  the  sand,  and  suc- 
ceeded in  its  object.  The  tug  took  the  ship  to  a 
berth  near  the  Chapman  Sand.  It  was  contended 
by  defeudants  that  the  service  ended . as  soon  as 
the  ship  wub  anchored  off  the  Chapman,  and  so  it 
was  found  by  the  learned  commissioner.  No  doubt 
the  towage  from  the  Chapman  to  London,  for 
which  no  claim  seems  to  have  been  made  in  the 
court  below,  was  rightly  excluded  in  the  award ; 
but  it  appears  that  the  tug  lay  by  the  ship  all  night, 
and  that  both  were  in  no  very  safe  position,  lying 
in  the  neighbourhood  of  the  Chapman.  If  the  ship 
had  been  injured  whilst  aground,  as  she  well  might 
have  been,  or  as  her  master  might  reasonably  have 
supposed  she  was,  the  tug's  services  would  have 
been  of  great  importance  during  the  night,  in  case 
bad  weather  came  on.  This  was  no  doubt  the 
reason  why  the  tug,  at  the  request,  or  at  least 
with  the  consent,  of  the  master  of  the  Philotaxe, 
lay  by  the  latter  all  night.  Hence,  in  the  absence 
of  evidence  to  the  contrary,  I must  hold  that  the 
service  continued  whilst  the  tug  lay  by  the  ship 
during  the  night,  and  this  I am  justified  in  doing 
upon  the  construction  of  the  cases  heretofore  de- 
cided m this  court.  That  being  the  case  I am  of 
opinion  that  the  amount  of  the  tender  was  not 
sufficient.  The  damage  and  demurrage,  even  if 
they  do  not  amount  to  the  sum  claimed  by  the 
plaintiffs,  reduce  the  reward  given  below  to 
that  to  which  the  nature  and  extent  of  the  ser- 
vice entitle  the  plaintiffs.  I shall  increase  the 
amonnt  tendered  to  1702.,  but  it  must  be  under- 
stood that  I intend  this  sum  to  include, as  I consider 
I have  a right  to  include,  the  10 2.  claimed  for  tow- 
age servico  from  the  Chapman  to  London.  I shall 
allow  the  appellants  their  costs. 

Solicitors  for  the  appellants,  Lowless,  Nelson,  and 
Jones. 

Solicitor  for  the  respondent,  Thomas  Cooper. 


Tuesday,  Nov.  18, 1873. 

The  Nellie. 

Salvage — Engagement  to  render  assistance — Signals 
of  distress — Uncompleted  service  — Right  to  re- 
ward. 

Where  a steamship  has  been  engaoed  to  render 
assistance  to  another  in  distress  by  tourino  her 
to  a place  of  safety,  and  after  several  hours' 
towing,  the  ships  are  parted  by  no  fault  of  the 
salvor,  and  the  conduct  of  the  ship  in  distress 


leads  the  salvor  to  the  honest  belief  that  his  services 
are  no  longer  required,  and  thereupon  the  latter 
proceeds  to  his  own  destination,  he  is  not  thereby 
deprived  of  his  right  to  salvage  reward,  but  upon 
the  other  vessel  arriving  safe  in  port  by  her  own 
exertions,  may  proceed  against  her  in  respect  of 
the  services  actually  rendered. 

This  was  a cause  of  salvage  instituted  on  behalf  of 
tne  owners  of  the  Russian  ship  Lazareff,  against 
the  English  ship  Nellie,  cargo  and  freight,  and 
against  the  owner  of  the  Nellie  intervening.  Before 
the  arrest  of  the  ship  the  cargo  had  been  sold  out 
of  the  jurisdiction,  and  could  not  be  prooeeded 
against. 

The  Nellie  was  a screw  steamer  of  548  tons 
register,  and  95  horse  power  nominal,  manned  by 
a crew  of  twenty -one  bands,  and  at  the  time  of  the 
services  was  bound  on  a voyage  from  Kustendje 
to  Falmouth,  with  a cargo  of  grain  ; the  value  of 
Bhip  and  freight  was  13,3782.  The  Lazar eft  was  a 
screw  steamer  belonging  to  the  port  of  Odessa,  of 
1650  tons  gross,  and  1300  tons  nett  register,  and 
had  a crew  of  forty-nine  hands;  she  was  bound 
from  Odessa  to  Antwerp  with  a cargo  of  grain; 
the  value  of  the  ship  was  50,0002.,  of  her  cargo 
25,0002.  On  the  4th  Feb.  1873,  at  about  9 a.m., 
the  Nellie  was  in  the  Bay  of  Biscay,  about  40  miles 
from  Ushant  and  120  miles  from  the  Lizard.  She 
had  lost  her  foremast,  and  her  starboard  boiler 
was  leaking,  so  that  the  fires  under  it  had  to  be 
extinguished,  and  she  could  only  use  her  port 
boiler.  She  was  under  sail  and  steam,  but  was 
making  alow  progress,  and  as  the  weather  was  bad 
her  master  signalled  for  assistance.  The  Bignal 
used  was  that  of  Maryatt’s  Code,  signifying  “ in 
distress  and  want  assistance."  In  reply  to  this 
signal  the  Lazareff  came  up ; both  vessels  lay  to 
and  were  made  fast  with  two  hawBers.  The  Lazareff 
then  commenced  to  tow  the  Nellie  towards  Fal- 
mouth, at  the  request  of  the  master  of  the  Nellie. 
About  half  an  hour  after  the  Nellie  signalled  to  be 
towed  to  Plymouth,  and  the  course  was  accordingly 
changed.  Shortly  after  one  of  the  tow  lines  broke, 
and  then  two  others  were  made  fast,  and  the  two 
vessels  went  ahead  till  about  9.30  p.ra.,  when  all 
three  tow  lines  parted.  The  Lazareff  went  ahead 
slow,  getting  in  the  tow  lines ; the  Nellie 
meanwhile  passing  her.  The  Lazareff  burnt 
blue  lights,  which  were  answered  by  the  Nellie 
by  other  blue  lights.  The  Lazareff  followed 
the  Nellie  until  3 a.m.  on  the  morning  of 
the  5th  Feb.,  and  then  went  up  to  her.  The 
Nellie  had  then  ceased  to  burn  blue  lights  for  some 
time,  and  when  the  Lazareff  got  up,  the  Nellie 
shut  out  her  side  light,  which  had  been  visible,  and 
went  ahead,  and  did  not  ask  for  further  assistance. 
Meanwhile  the  hawsers  had  been  got  on  board  the 
Lazareff,  and  one  had  the  appearance  of  having 
been  cut  in  two.  The  master  of  the  Lazareff 
thereupon  judging  that  his  services  were  no  longer 
required,  altered  his  course  and  proceeded  on  his 
voyage  to  Antwerp.  The  Nellie  proceeded  to 
Falmouth,  where  Bhe  arrived  in  safety  at  about 
10  a.m.  on  the  5th  Feb. 

The  Lazareff  bad  towed  the  Nellie  for  about 
twelve  hours,  and  had  remained  ready  to  render 
further  assistance  for  six  hours  more.  In  respect 
of  these  services  her  owners,  master,  and  crew 
claimed  salvage  reward.  In  answer  to  this  claim, 
the  defendants  Bet  np  that  the  master  of  the 
Lazareff  agreed  to  tow  the  Nellie  to  Falmouth,  but 
had  failed  to  complete  his  engagement,  and  that  he 
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did  not  do  his  utmost  to  complete  it;  and  they 
submitted  that  there  was  no  salvage  service. 

Butt,  Q.C.  ( Phillimore  with  him),  for  the  plain* 
tiffs. — Where  a ship,  in  answer  to  signals  of  dis- 
tress, renders  salvage  service,  which  she  fails  to 
complete  through  no  fault  of  her  own,  she  is 
entitled  to  reward.  There  is  no  fault  to  be  attri- 
buted to  the  plaintiffs  here.  The  acts  of  the 
defendants  caused  the  Lazareff  to  continue  on  her 
voyage,  and  hence  we  nre  entitled  to  reward. 

The  Undaunted,  Lush,  90 ; 2 L.  T.  Rep.  N.  S.  520. 

Clarkson  ( Webster  with  him),  for  the  defendants. 
--There  is  no  distinction  in  an  agreement  of  this 
kind,  whether  made  on  sea  or  land.  Where  a man 
undertakes  to  perform  a service,  he  must  perform 
it  all  or  can  have  no  claim.  The  cases  only  decide 
that  where  a salvage  is  completed  by  third  per- 
sons, those  who  rendered  the  first  services,  but  did 
not  complete,  are  entitled  to  share.  There  was  no 
completion  of  the  service  here  at  tdl,  The  ship  was 
left  in  the  Channel,  the  engagement  being  to  tow 
to  Falmouth.  Even  if  there  was  no  express  agree- 
ment slh  to  place,  an  agreement  to  tow  to  a place 
of  Bafety  will  be  implied  by  salvage  law.  Hence 
the  contract  has  not  boen  performed,  unless  the 
plaintiffs  were  exonerated  irom  the  performance 
by  those  on  board  the  Nellie,  and  no  such  exonera- 
ration  took  effect,  because  the  Nellie  continued  to 
bum  blue  lights.  [Sir  R.  Phillimore. — You  ad- 
mit that  the  Russian  bond  fide  believed  tlrnt  her 
services  were  not  wanted.  She  has  rendered  ser- 
vice for  eighteen  hours ; is  she  to  have  no  reward  P] 
Without  completion  of  the  service  there  can  be  no 
claim  to  payment.  [Sir  R.  Phillimore.— What 
shows  the  agreement  r]  The  evidence  establishes 
an  agreement  to  tow  to  Plymouth;  and  even  if  he 
bond  fide  believed  that  we  no  longer  required  his 
services,  but  was  mistaken,  he  must  suffer  for  his 
mistake,  and  cannot  recover.  It  lies  npon  the 
plaintiff  to  show  exoneration. 

IT.  N.  Q.  Phillimore,  in  reply. 

Sir  R.  Phillimore  (alter  stating  the  facts).— It 
baa  been  argued  by  the  defendants  that  there  was 
a bargain  made  by  the  master  of  the  Lazareff  to 
take  the  Nellie  to  Plymouth,  or  at  least  to  a place 
of  safety.  I cannot,  however,  think  that  this  is  a 
conclusion  which  the  premises  warrant.  It  cannot 
be  said  that  there  was  any  absolute  contract  at  all 
to  tow  to  any  particular  place.  There  can  be  no 
doubt  that  Falmouth  was  the  Nellie's  destination, 
but  it  was  at  no  time  agreed  that  she  should  be 
taken  there ; in  fact,  the  only  understanding  be- 
tween the  parties  was,  that  assistance  should  be 
given.  Although  it  is  true  that  in  these  cases 
there  is  usually  a tacit  contract  that  the  ship  shall 
be  taken  to  a place  of  safety,  and  that  contract 
must  in  the  first  instance  have  existed  in  this  case, 
there  was  on  the  other  hand  no  express  contract 
to  do  anything. 

The  facts  are  undisputed,  in  so  far  as  they 
show  that  the  Lazareff  went  to  the  Nellie  in 
Answers  to  signals  of  distress,  and  duly  per- 
formed the  services  required  of  her  up  to  a 
certain  point,  when  she  left  the  Nellie,  supposing 
her  services  to  be  no  longer  required.  It  is  ad- 
mitted that  no  moral  blame  attaches  to  the  Russian 
*hip  for  leaving  the  Nellie,  and  that  in  so  doing 
her  master  acted  as  he  thought  was  for  the 
best,  believing  that  his  services  were  dispensed 
with.  It  was  argued,  however,  that  the  master  of 
the  Lazareff  was  mistaken  in  supposing  that  the 
Nellie  no  longer  required  his  services,  and  that  the 


consequence  of  this  mistake  being  that  the  service 
was  not  completed,  the  Lazareff  loses  her  right  to 
reward,  although  there  had  been  in  the  first  in- 
stance an  actual  request  to  render  assistance.  Now, 
in  the  case  of  The  Undaunted  (Lush,  90 ; 2 L.  T. 
Rep.  N.  S.  520),  my  learned  predecessor  said: — 
**  There  is  a broad  distinction  between  salvors  who 
volunteer  to  go  out  and  salvors  who  are  employed 
by  a ship  in  distress.  Salvors  who  volunteer  go  out 
at  their  own  risk  for  the  chance  of  earning  reward ; 
and  if  they  labour  unsuccessfully,  they  are  entitled 
to  nothing;  the  effectual  performance  of  salvage 
service  is  that  which  gives  them  a title  to  salvage 
remuneration.  But  if  meu  are  engaged  by  a ship 
in  distress,  whether  generally  or  particularly,  they 
are  to  be  paid  according  to  their  efforts  made, 
even  though  the  labour  or  service  may  not  prove 
beneficial.  Take  the  case  of  a vessel  at  anchor  in  a 
gale  of  wind,  hailing  a steamer  to  lie  by  and  be  ready 
to  take  her  in  tow,  if  required ; the  steamer  does  so ; 
the  ship  rides  out  the  gale  safely  without  assistance. 
I should,  undoubtedly,  hold  in  such  a case  that  the 
steamer  was  entitled  to  salvage  reward ; the 
uantum  to  be  determined  by  the  risk  encountered 
y both  vessels,  the  value  of  the  property  at 
hazard,  and  the  other  circumstances  of  the  case. 
The  engagement  to  render  assistance  to  a vessel 
in  distress,  and  the  performance  of  that  engage- 
ment, so  far  ns  necessary,  or  so  far  as  possible, 
establish  a title  to  salvage  reward." 

Now  it  was  no  fault  of  her  own  that  the 
Lazareff  went  away  after  the  breaking  of  the 
hawsers.  She  stood  by  the  Nellie  for  some 
time,  burning  blue  lights,  and  I do  not  con- 
sider that  the  statement  of  the  plaintiffs  is 
at  all  exaggerated,  where  it  shows  that  efforts 
were  made  to  render  further  assistance.  It  has 
been  proved  that  the  Nellie  got  ahead  of  the  Lazareff, 
and  although  lights  were  burnt,  did  not  wait  for 
the  latter  to  come  up.  Moreover,  when  the  Lazareff 
did  oorae  up,  the  Nellie  altered  her  course,  and 
stood  away  for  Falmouth,  which  may  have  deceived 
the  Lazareff.  I consider  that  the  master  of  the 
Lazareff  arrived  upon  the  facte  at  the  honest  con- 
clusion, after  the  lights  ceased  burning,  that  he 
was  no  longer  wanted,  and  thereupon  went  on  to 
his  destination. 

I cannot  then  agree  with  the  contention 
that  npon  these  facts  there  is  no  salvage  due. 
There  was  a manifest  engagement  to  render 
assistance,  and  assistance  was  rendered,  for 
which  the  plaintiffs  are  entitled  to  be  paid.  The 
case  comes  within  the  sensible  remarks  of  Dr. 
Lushington,  in  the  case  I have  cited.  There  was 
no  mala  fides  on  the  part  of  the  plaintiffs ; their 
services  were  actually  beneficial,  and  they  are 
therefore  entitled  to  remuneration.  I shall  award 
3001.,  with  costs. 

Proctor  for  the  plaintiffs,  H.  O.  Blokes. 

Solicitor  for  the  defendants,  T.  Cooper. 


Nov.  18  and  19, 187a 
The  Rio  Lima. 

Taxation  of  costs — Ship  under  arrest  of  High  Court 
and  County  Court — Possession  fees. 

Where  a ship,  already  under  the  arrest  of  the  High 
Court  of  Admiralty,  is  arrested  in  an  admiralty 
cause  instituted  in  a County  Court , the  plaintiffs 
knowing  of  the  previous  arrest,  and  that  cause  is 
afterwards  transferred  to  the  High  Court,  the  pot- 
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session fees  charged  by  the  high  bailiff  in  reeved 
ot  the  County  Court  arrest  will  not  be  allowed  by 
the  High  Court  upon  taxation  of  plaintiff's  costs. 
Tins  was  an  objection  to  the  registrar’s  taxation  of 
costs  in  a cause  of  necessaries,  instituted  against 
the  ship  Bio  Lima. 

The  cause  was  originally  instituted  in  the 
County  Court  of  Northumberland,  under  the 
County  Courts  Admiralty  Jurisdiction  Act  1868, 
sect.  3,  and  a warrant  of  arrest  was  issued  out  of 
that  court.  Previous  to  the  institution  of  this 
cause,  two  other  causes,  one  of  mortgage  and  the 
other  of  possession,  had  been  instituted  in  the 
High  Court  of  Admiralty,  and  in  these  two  causes 
the  ship  was  arrested  by  the  deputy  of  the  marshal 
of  the  High  Court,  on  tho  10th  March  1873.  On 
the  same  day,  but  at  a later  hour,  tho  ship  was 
also  arrested  by  the  high  bailiff  of  the  County 
Court  in  the  cause  of  necessaries.  At  the  time  of 
this  arrest,  the  warrant  of  the  High  Court  was 
affixed  to  the  mast  of  the  ship,  and  the  marshal’s 
deputy  gave  notion  to  the  man  in  possession,  on 
behalf  of  tho  high  bailiff,  that  the  Bhip  was  already 
under  the  arrest  of  the  High  Court.  Tho  high 
bailiff,  however,  remained  in  possession  until  tne 
22nd  April  1873.  On  the  21st  April  1873,  an  ap- 
plication was  made  by  the  plaintiffs  to  the  High 
Court  to  transfer  the  cause  of  necessaries  from  the 
County  Court  to  the  High  Court,  and  in  support 
of  the  application  an  affidavit,  made  by  the  plain- 
tiff's solicitor,  was  filed,  stating  that  at  the  time 
of  the  institution  of  the  suit  other  suits  had  already 
been  instituted  in  the  High  Court,  and  that  the 
High  Court  had  in  those  suits  arrested  the  ship. 
On  this  application,  the  cause  of  necessaries  was 
transferred  to  tho  High  Court,  and  according  to 
the  practice  of  the  High  Court,  was  again  there 
instituted  by  praecipe.  On  the  22nd  April  the  ship 
was  released  by  tne  high  bailiff  of  the  County 
Court,  and  the  plaintiffs  filed  in  the  registry  of* the 
High  Court  a caveat  against  the  release  of  the 
ship,  which  continued  under  arrest  in  the  other 
suits  above  mentioned.  Appearances  were  duly 
entered  in  this  suit  for  certain  owners  of  the  ship. 
On  tho  29th  April  the  plaintiffs  applied  to  the 
court  to  order  tho  arrest  of  the  ship  in  the  cause  of 
necessaries;  but  this  the  judge  refused  to  do, 
holding  that  a caveat  was  sufficient  so  long  as  the 
arrests  in  the  other  suits  held  good  : (see  The 
Bio  Lima,  28  L.  T.  Bep.  N.  S.  775 ; ante,  p. 
34.)  On  the  3rd  May  the  plaintiffs  withdrew 
tho  caveat  against  the  releaso,  the  cause  of  neces- 
saries having  been  settled  for  an  agreed  sum  and 
taxed  costs.  The  plaintiffs’  costB  were  accord- 
ingly taxed  by  the  registrar,  and  in  the  bill  of 
costs,  among  tne  outport  charges,  there  appeared 
an  item,  “Paid  high  bailiff’s  bill  for  arrest,  pos- 
session, and  maintenance,  16£.  13».  6d.”  This 
charge  covered  the  period  from  tho  arrest  of  tho 
ship  on  the  10th  March  to  the  release  on  the  22nd 
April.  This  was  dis&Howed  by  the  registrar,  on 
the  ground  that  at  tho  time  the  warrant  was 
served  the  ship  was  already  under  the  arrest  of 
nnd  in  possession  of  the  High  Court,  and  that,  it 
being  the  practice  of  the  marshal  only  to  charge 
one  set  of  possession  fees,  some  arrangement  pro- 
ducing the  same  result  ought  to  have  been  made. 

The  defendants  had  in  the  first  instance  ob- 
jected to  tho  doublo  possession,  and  tho  following 
letter  was  written  to  the  high  bailiff  of  the 
Northumberland  County  Court  by  the  defendants' 
solicitor : — 


[Adm. 


6,  Copthall-ooort,  London,  E.C. 

March  20, 1873. 

Bio  Lima. 

Sir, — I am  informed  by  the  marshal  of  the  Court 
of  Admiralty  that  a person  has  been  put  on  board  thia 
steamer  at  the  instance  of  a suitor  in  your  County  Court. 
The  vessel  is  under  arrest  in  three  suits  instituted  in  the 
Admiralty  Court,  and  the  expense  incurred  in  keeping 
tho  man  above  referred  to  on  board  will  not  be  allowed 
as  an  item  in  the  aooount  Bales  upon  the  salo  of  this 
vessel.  I will  undertako  that  before  the  vessel  is  re- 
loosed  due  notice  shall  bo  given  to  you,  so  that  if  it  is 
considered  advisable  so  to  do,  possession  may  be  taken 
by  the  plaintiffs  in  your  oourt ; but  if.  notwithstanding 
this,  the  man  is  continued  on  b^ard,  the  additional  ex- 
pense occasioned  by  his  remaining  there  will  have  to  be 
borne  by  those  who  instruct  him. — Yours  truly, 

To  the  High  Bailiff.  Bowlawd  Miller. 

The  plaintiffs’  solicitors  replied  as  follows 

Newcastle-on-Tyne,  March  21, 1673. 

Rio  Lima. 

Dear  Sir, — Your  letter  to  the  high  bailiff  of  the  County 
Court  of  Newcastle  has  boon  handed  to  us,  as  the  plain- 
tiffs' solicitors  in  the  County  Court.  We  find  there  are 
five  arrestments  against  the  ship  and  cargo,  of  which 
ours  is  only  the  third,  and  under  such  circ  urn  stances  we 
cannot  acoede  to  your  request  and  withdraw  poesesaion. 
— Yours  truly,  Imolxdxw  & Daoobtt. 

Howland  Miller,  Esq. 

To  this  taxation  the  plaintiffs  objected,  and 
gave  notice  of  motion  to  review. 

PkiUimore , for  the  plaintiffs,  in  support  of  the 
motion. — The  County  Court  was  bound  to  arrest 
and  to  hold.  Having  no  knowledge  that  there 
were  suits  already  instituted  in  the  High  Court, 
the  plaintiffs  were  bound  to  institute  in  the  County 
Court,  on  account  of  the  amount  of  our  claim  We 
were  entitled  to  institute  a cause  in  rem.,  undor  the 
County  Courts  Admiralty  Jurisdiction  Act  1869 
(32  & 33  Viet.  c.  51),  and  without  doing  so  we  had 
no  means  of  preserving  our  lien  for  necessaries. 
The  object  of  the  arrest  is  for  the  purpose  of  keep- 
ing tho  property  within  the  jurisdiction  of  the 
court : (see  Williams  and  Bruce  Admiralty  Prac- 
tice, supp.,  p.  26,  rule  15.)  This  BhowB  that  the 
arrest  tnnst  be  continued.  The  arrest  is  not  for 
the  purpose  of  ousting  the  marshal,  but  in  order 
to  hold  concurrently.  If  the  marshal  found  the 
sheriff  in  possession  of  a ship,  he  would  not  with- 
draw, but  would  also  enter  into  possession.  Where 
thore  are  several  claims  against  a ship,  those  on- 
titled  to  priority  of  decree  are  entitled  to  priority 
of  payment  oat  of  the  proceeds ; hence,  if  tne  ship 
were  released,  no  decree  could  be  got  against  her, 
and  the  plaintiff  would  allow  the  other  creditors  to 
take  priority.  Moreover,  tho  bailiff  was  entitled 
to  hold  the  ship  until  the  payment  of  his  own  fees : 
The  North  American,  Swab.  466  ; 

County  Court  Admiralty  Jurisdiction  Holes ; Hole 
20,  Williams  & Braoe  Adm.  A Pr.  supp.,  p.  27. 

We  could  not  have  compelled  the  bailiff  to  with- 
draw without  payment  of  his  fees ; nor  was  he 
entitled  to  do  so  without  a formal  release,  which 
only  takes  place  on  abandonment  of  suit,  or  on  a 
decree  of  tne  court  against  the  plaintiff.  In  either 
case  the  bailiff  would  have  his  feeB  ; but  we  could 
not  be  expected  to  abandon,  having  a good  claim. 
The  rules  do  not  seem  to  have  contemplated  that 
the  ship  might  be  under  tho  arrest  of  several 
persons  at  one  time  in  different  courts,  but  the 
plaintiffs  ought  not  to  suffer  for  that.  The  fees 
nave  been  paid  to  tho  bailiff,  and  if  we  had  not 
transferred  to  this  court,  the  bailiff  would  havo 
boen  paid  everything  by  tho  County  Court 

Clarkson,  for  the  defendants,  contra. — The  ship 
ought  not  to  be  in  the  possession  of  two  persons 
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at  one  time.  The  plaintiffs  were  not  bound  to  go 
to  the  County  Court.  It  has  often  been  held  that  j 
when  a ship  is  under  arrest  in  the  High  Court,  any 
person  having  a cause  of  action,  however  small, 
may  suo  in  that  court — in  fact,  ought  to  sue  here 
to  prevent  confusion.  Suppose  this  court  ordered 
the  ship  to  be  brought  round  to  London  in  charge 
of  the  marshal,  would  he  have  to  bring  the  high 
bailiff  of  the  County  Court  with  him  out  of 
jurisdiction  of  the  County  Court?  This  clearly 
shows  that  there  can  only  be  one  valid  possession, 
and  that  the  arrest  of  this  court  supersedes  that  of 
the  County  Court.  The  plaintiffs  must  have  known 
that  the  ship  was  under  arrest  by  the  marshal, 
and  ought  at  once  to  have  transferred  the  cause 
here.  The  taxation  is  a matter  in  the  discre- 
tion of  the  registrar,  and  this  discretion  has  for 
the  above  reasons  been  rightly  exorcised. 

Phillimore,  in  reply. — The  ship  was  arrested  on 
both  suits  on  the  same  day,  and  wo  had  no  means 
of  knowing  of  her  previous  arrest  till  we  took 
possession.  We  are  at  least  entitled  to  possession 
tees  for  oue  day.  Cur  adv.  vuU. 

Nov.  19. — Sir  R.  Phillimore. — This  is  an  ob- 
jection to  the  disallowance  of  ono  item  in  the  tax- 
ation of  the  plaintiffs'  costs  by  .the  registrar.  That 
item  consists  of  the  high  bailiff's  charges  for 
possession  of  the  vessel  Rio  Lima  during  forty- 
foar  days,  from  March  10th  to  April  22na,  under 
a warrant  issued  from  the  County  Court  of  North- 
umberland ; the  amount  disallowed  is  16f.  13*.  6<i. 
At  the  time  this  warrant  was  served  the  Rio 
Lima  was  already  under  arrest  under  two  warrants 
from  this  court,  and  in  possession  of  the  marshal's 
deputy.  Both  these  warrants  had  been  served  at 
an  earlier  hour  of  the  same  day  (the  10th  of  March 
in  this  year)  on  which  the  County  Court  warrant 
was  served.  These  warrants  had  been  issued  on 
the  7th  and  8th  of  March  ; the  return  showed  that 
they  were  served  in  the  usual  manner  by  affixing 
the  warrant,  and  afterwards  tho  copy  to  the  mast 
of  the  vessel.  The  vessel  was  subsequently  arrested 
by  warrants  from  this  court  in  three  other  suits, 
namely,  in  a cause  of  possession  on  the  18th  of 
March,  of  master’s  wages  on  the  21st  of  March,  of 
oo-owncrship  on  tho  29th  of  May.  For  holding 
possession  of  the  vessel  in  all  tnese  five  causes, 
the  marshal  has  charged  only  one  sot  of  possession 
fees. 

I am  by  no  meanB  prepared  to  say  that,  if 
the  County  Court  arrest  had  been  first  in  order 
of  date,  the  subsequent  arrest  by  the  Superior 
Court  would  not  have  dispossessed  the  officer  of 
the  inferior  court.  But  here  the  question  is, 
whether  it  was  necessary  or  justifiable  that  whilst 
the  ship  was  thus  in  the  custody  of  the  Superior 
Court,  a second  person  should  have  been  placed, 
under  the  County  Court  warrant,  in  possession  of 
the  ship.  The  practice  of  this  court  with  respect 
to  cases  in  which  proceedings  have  been  taken  in 
this  court  and  in  the  County  Court  has  been 
established  for  some  time.  In  such  cases  I have 
invariably  exercised  the  power  given  me  under 
the  statutes  of  transferring  all  the  proceedings  to 
this  court,  thereby,  I believe,  saving  much  expense 
and  delay  to  the  suitors.  The  plaintiffs  ought  to 
have  been,  and  must  have  been  aware  of  this 
practice;  and  they  applied  on  the  21st  April  to 
this  court  for  an  order  to  remove  the  suit  from 
the  County  Court  into  this  court.  The  order  was 
granted.  This  course  should  have  been  token  in 
the  first  instance. 

Vol.  IL,  N.S 


Moreover,  an  arrangement  to  avoid  the  ex- 
onse  of  this  double  possession  might  easily 
ave  been  mado  with  tho  custom-house  officer 
who  acts  as  the  deputy  of  tho  marshal  on  these 
occasions.  He  might  have  been  instructed  by 
the  plaintiffs,  in  the  event  of  the  vessel  being 
released  from  the  warrants  of  the  High  Court  of 
Admiralty,  to  retain  her  under  the  County  Court 
warrant.  The  marshal  has  shown  me  a letter 
from  his  deputy,  dated  March  25th,  in  which  is 
this  paragraph — “ I have  given  notice  to  the  party 
on  board  under  tho  County  Court  Admiralty  juris- 
diction process,  that  tho  vossel  was  before  ho  was 
placed  on  board,  and  still  remains  under  arrest 
under  an  Admiralty  warrant;**  and  in  the  affi- 
davit sworn  by  the  plaintiffs’  solicitor  at  New- 
castle, I find  this  paragraph — “ I have  been  in- 
formed and  verily  believe  that  previous  to  tho  in- 
stitution of  the  suit  in  the  County  Court  at  New- 
castle, that  three  different  suits  had  been  insti- 
tuted in  this  honourable  court,  and  the  said  court 
was  and  still  is  in  possession  of  the  said  vessel.” 

I am  of  opinion  that  the  plaintiffs  were  bound  to 
know  that  the  vessel  was  in  possession  under  the 
warrant  of  this  court,  and,  moreover,  that  tho  fact 
was  distinctly  brought  to  their  notice  by  the 
correspondence  which  is  set  out  in  this  case  a 
month  before  they  applied  to  transfer  tho  cause, 
and  that  the  charge  for  possession  fees  for  forty- 
four  days  under  the  County  Court  warrant  was 
rightly  disallowed  by  the  registrar.  I agree  with 
the  observations  that  the  County  Court  Acts  wero 
not  drawn  with  due  care  or  perhaps  adequate 
knowledge  of  the  practice  of  this  court,  but  that  is 
no  reason  why  I should  put  such  a construction 
upon  them  as  would  result  in  the  defendant  being 
mode  to  pay  a double  set  of  feeB  to  the  plaintiffs 
for  the  detention  of  his  vessel  in  a case  where  no 
concurrent  possession  was  necessary.  I dismiss 
the  motion  with  costs. 

Solicitors  for  the  plaintiffs,  Ingledew,  Inca,  and 
Greening . 

Solicitors  for  the  defendants,  Rowland  Miller; 
Simpson  and  Cullingford. 


COURT  OF  QUEEN’S  BENCH. 

Reported  by  J.  Suoktt  and  M.  W.  McKklur,  Eeqra., 
Rarrisl^ra-at-Law. 

Friday,  Nov.  7,  1873. 

Thb  River  Wear  Commissioners  v.  Adamson 

AND  OTHERS. 

Damage  to  sea  wall  by  vessel — Damage  the  result  of 
stress  of  weather — Vessel  abandoned  by  crew  at 
the  time — Liability  of  owner  of  vessel — The  Har- 
bours, Docks,  and  Piers  Clauses  Act  1847  (10  & 11 
Viet.  c.  27),  *.  74. 

The  owners  of  a vessel,  which  the  crow  have  left 
owing  to  stress  of  t oeather,  are  answerable,  under 
sect.  74  of  the  Ilarbours,  Docks , and  Piers  Clauses 
Act  (10  ill  Viet.  c.  27)  for  damage  done  to  a tea 
wall,  after  the  crew  have  left  her. 

In  this  case,  which  was  tried  at  the  last  Durham 
assizes  before  Quain,  J.,  a verdict  was  entered  for 
the  plaintiff  for  an  amount  to  be  settled  by  an 
arbitrator,  leavo  being  reserved  to  the  defendant 
to  move  to  enter  a verdict,  or  for  a nonsuit. 

Tho  action  was  brought  to  recover  damages  for 
an  injury  done  by  the  defendant’s  vessel  to  the  sea 
wall  of  the  port  of  Sunderland,  the  property  in 
which  is  vested  in  the  plaintiffs.  The  defendants’ 
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Teasel,  meeting  with  bad  weather,  made  for  the 
harbour  of  Sunderland,  but  grounded  near  the 
sea  wall,  and  her  crew  were  then  taken  off  from 
the  vessel.  Some  time  after  the  crow  had  loft  the 
vessel,  the  tide  rose,  and  the  vessel  was  driven 
gradually  against  the  sea  wall,  to  which  injury 
was  thereby  done. 

Holker , Q.G.  (with  him  Qreenhow)  now  moved 
in  pursuance  of  the  leave  reserved.  Sect.  74  of  the 
Harbours,  Docks,  and  Piers  Clauses  Act  1847  (10  & 
11  Vic.,  c.  27)  enacts  that  “ The  owner  of  every  vessel 
or  float  of  timber  shall  be  answerable  to  tho  under- 
takers for  any  damage  done  by  such  vessel  or  float 
of  timber,  or  by  any  person  employed  about  the 
same,  to  the  harbour,  dock,  or  pier,  or  the  quays 
or  works  connected  therewith,  and  the  master  or 
person  having  charge  of  such  vessel  or  float  of 
timber,  through  whose  wilful  act  or  negligence  any 
Buch  damage  is  done,  shall  also  be  liable  to  make 
good  tho  same ; and  the  undertakers  may  detain 
any  such  vessel  or  float  of  timber  until  sufficient 
security  has  been  given  for  the  amount  of  damago 
done  by  the  same ; provided  always  that  nothing 
herein  contained  shall  extend  to  impose  any  lia- 
bility for  any  such  damage  upon  tho  owner  of  any 
vessel  where  such  vessel  shall,  at  the  tirao  when 
such  damage  is  caused,  be  in  charge  of  a duly 
licensed  pilot,  whom  such  owner  or  master  is  bound 
by  law  to  employ  and  put  his  vessel  in  charge  of.” 
This  enactment  points  to  tho  case  of  injury  done 
by  a vessel  which,  at  the  time  the  injury  is  done, 
is  under  the  control  of  some  one,  and  not  to  such 
a case  as  the  present,  where  the  vessel,  at  the 
timo,  was  abandoned  by  her  crew.  This  view  is 
confirmed  by  the  words  that  “ the  master  or  per- 
son having  charge  of  such  vessel  or  float  of  timber 
through  wnose  wilful  act  or  negligence  any  such 
damage  is  done,  shall  also  bo  liable  to  make  good 
tho  same.”  [Blackburn,  J. — The  vessel  in  the 
present  caso  must  have  been  actually  in  charge  of 
some  one ; it  was  not  a derelict.]  It  was  practi- 
cally a derelict.  It  cannot  have  been  the  inten- 
tion of  the  Legislature  to  make  tho  owners  of 
a vessel  liable  in  case  of  such  an  inevitable  acci- 
dent. [Blackburn,  J. — I entertain  a suspicion 
that  the  Legislature  never  had  iu  their  contempla- 
tion such  a case  as  tho  present.  But  if  your  con- 
tention is  correct,  then  the  case  of  Dermis  v.  Tovell 
(L.  Rep.  8 Q.  B.  10 ; 27  L.  T.  Rep.  N.  S.  482)  was 
ill  decided.  There  this  court  was  compelled  to  hold 
that  sect.  74  applies  to  coses  of  damago  done  to  a 

ier  by  a vessel  through  inevitable  accident  caused 

y stress  of  weather.]  The  present  case  is  dis- 
tinguishable from  Dennis  v.  Tovell  in  this,  that  the 
vessel  here  was  not  under  the  control  of  any  one 
at  tho  timo  the  damage  was  done.  [Blackburn,  J. 
— The  vessel  was  clearly  not  a derelict ; and  I do 
not  think  that  the  fact  of  having  been  grounded 
makes  a difference.  I shall  bo  very  glad  if  a 
court  of  error  can  put  a different  construction  ou 
the  74th  section  from  that  which  we  have  felt 
bound  to  put  upon  it ; and  for  that  purpose  we 
will  give  the  defendants  leave  to  appeal  if  they 
wish  to  do  so.]  Jhue  refuted. 

Attorneys  for  defendants,  Johnson  and  Weather  all, 
for  Harwell,  Sunderland. 


Wallasey  Local  Board.  [0.  P. 


COURT  OF  COMMON  PLEAS. 

Reported  1>t  H.  F.  Poo  let  and  Jobs  Boss,  Etqra., 
lku-rutoni  a t-  Lu w . 

Nov.  10  and  13, 1873. 

Jolliffe  and  another  v.  Wallasey  Local  Board. 
Obstruction  to  tidal  river — Negligent  exercise  of 
statutory  powers — Omission  to  indicate  obstruction 
by  sufficient  buoy— Notice  of  action. 

By  a local  Act  the  defendants  i cere  authorised  to 
construct  in  conformity  with  certain  deposited 
plans,  “ an d upon  the  lands  delineated  upon  the 
said  plans,"  a pier  or  landing  stage,  “ together 
with  such  other  works  and  conveniences  in  con- 
nection therewith*'  as  they  should  from  time  to 
time  think  JU.  Before  the  landing  stage  was  com- 
menced plans  of  the  proposed  works  were  to  be 
deposited  at  the  Admiralty  for  approval.  The 
local  Act  was  to  be  executed  “ subject  to  the  poicers 
and  provisions"  of  the  Public  Health  Act  1848, 
sect.  139  of  which  requires  notice  of  action  “ for 
anything  done  or  intended  to  be  done  " under  the 
provisions.  The  defendants  deposited  plans 
( differing  in  extension  from  the  plans  under  the 
Act)  which  received  the  approval  of  the  conserva- 
tors of  the  river,  representing  the  Admiralty,  and 
constructed  the  landing  stage  in  conformity  there- 
with. The  landing  stage  was  a floating  one,  and 
was  moored  by  anchors  lying  in  the  bed  of  the 
river.  The  position  of  the  anchors  was  indicated 
by  a buoy,  which,  being  carried  down  by  the  tide, 
became  concealed  from  view.  One  of  the  anchors 
becoming  displaced,  stove  in  and  swamped  a vessel 
of  the  plaintiffs  which  was  lawfully  navigating 
the  river. 

Held  (1),  that  the  anchor,  although  placed  where  it 
was  for  the  benefit  of  the  public,  was  an  obstruction 
which  the  defendants  cotud  not  have  created  without 
statutory  authority,  and  was  a nuisance  to  the  river; 
(2)  that  the  defendants  were  guilty  of  negligence 
in  their  management  of  the  buoy,  but  (3)  that  in- 
asmuch as  the  plans  had  received  the  approval  of 
the  Admiralty,  such  approval  was  tantamount  to 
the  sanction  of  the  Act,  so  as  to  entitle  the  defen- 
dants to  statutory  notice  of  action. 

Notice  of  action  must  be  given  in  a case  of  non- 
feasance, just  as  much  as  in  a case  of  mis- 
feasance. 

Per  Denman,  J.,  Reg.  v.  Russell  (6  B.  & C.  566) 
is  overruled  by  Reg.  v.  Ward  (4  Ad.  Sf  E.  384.) 
This  was  an  action  for  obstructing  a navigable 
river,  whereby  a vcsboI  of  the  plaintiffs  was 
swamped. 

The  declaration  stated  that  the  defendants  had 
constructed,  and  wore  in  possession,  and  had  the 
management  of  a certain  landing  stage,  called  tho 
New  Brighton  Landing  Stago,  upon  a certain 
public  navigable  tidal  river,  and  defendants 
sunk,  placed,  and  kept,  in  and  upon  the  bed  of 
the  said  river,  at  a part  thereof  whore  it  was 
navigable,  a certain  anchor  of  the  defendants, 
attached  by  a cable  to  tho  said  landing  stage, 
which  said  anchor  was  covered  with  water  and 
wholly  concealed  from  view,  and  in  Buch  a position 
and  at  such  a depth,  that  vessels  in  navigating 
the  said  river,  and  passing  in  and  along  and  over 
the  Baid  place  where  the  said  anchor  was  so  sunk 
and  placod  ns  aforesaid,  without  having  notice  of 
the  Baid  anchor  so  being  sunk  and  being  in  tho 
said  place,  would  be  and  were  in  great  danger  of 
l striking  against  tho  same,  and  of  being  thereby 
i damaged,  and  while  the  Baid  anchor  was  so  sunk, 
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Ac.,  no  notice  was  {riven  nor  any  proper  pre- 
caution taken  by  the  defendants  to  guard  against 
the  said  danger  to  vessels  lawfully  navigating  the 
said  river,  and  passing  in,  along,  and  ovorthe  said 
place  where  the  said  anchor  was  so  sunk,  and  by 
means  of  the  premises  a vessel  of  the  plaintiffs, 
while  lawfully  navigating  the  said  river  and  pass- 
ing in,  along,  and  over  the  Baid  place,  struck 
against  the  said  anchor  and  was  swamped. 

The  second  count  charged  that  the  anchor  became 
in  a dangerous  position,  whereby  vessels  navigat- 
ing the  river  and  passing  over  the  place  where  the 
anchor  was  sunk  were  in  daDger  of  striking 
against  the  same,  whereof  the  defendants  had 
notice,  yet  the  defendants  wrongfully  and  negli- 
gently allowed  the  said  anchor  to  be,  and  kept 
the  same  for  a long  and  unreasonable  time  in,  the 
said  dangerous  position. 

The  third  count  charged  that  by  the  Wallasey 
Improvement  Act  1864,  it  was  enacted  that  the 
defendants,  subject  to  the  provisions  of  the  said 
Act  and  the  statutes  incorporated  therewith, 
might  construct  certain  works  according  to  cer- 
tain deposited  plans,  and  among  the  said  works  a 
certain  pier  or  landing  stage  at  New  Brighton, 
with  all  such  jetties,  Ac.,  ana  conveniences,  as  the 
defendants  should  from  timo  to  time  think  fit,  and 
that  previously  to  commencing  the  said  pier,  the 
defendants  should  deposit  plans  at  tho  Admiralty 
Office  for  approval,  and  should  not  extend  or  alter 
the  said  works  without  the  like  approval,  and  that 
the  defendants  did  deposit  such  plans,  whereto  the 
approval  of  the  Admiralty  was  signified,  yet  the 
defendants  did  not  construct  the  said  pier  in 
accordance  with  the  said  approval  and  the  said 
Act  of  Parliament,  but  so  that  the  same  doviated 
from  the  line  or  situation  thereof  shown  on  tho 
deposited  plans,  beyond  tho  limits  of  deviation 
shown  on  the  Baid  plans,  without  the  defendants 
having  obtained  such  like  approval  to  Bach  devia- 
tion, and  by  reason  of  so  aoing  placed  and  kept 
the  anchor  as  in  tho  first  count  mentioned,  and 
omitted  to  give  notioe  and  to  take  precaution  as  in 
the  first  count  mentioned. 

The  fourth  count  charged  the  same  matter  as 
the  third  coant,  omitting  all  mention  of  the  ap- 
proval of  tho  Admiralty  Office.  . 

The  material  pleas  were  Not  guilty  by  statute 
11  A 12  Viet.  c.  73,  8.  139,  a public  Act;  and 
21  & 22  Viet,  a 63,  s.  4 ; 27  A 38  Viet.  o.  117,  s.  2, 
and  30  A 31  Viet.  c.  132,  s.  5.(a) 


(a)  The  following  are  the  material  parts  of  the  enact- 
ments  referred  to  in  the  plea: 

11  A 12  Viet.  o.  63  (the  Pnblio  Health  Aot  1848), 
a.  139  : “ No  writ  shall  be  aned  oat  ...  for  anything 
done  or  intended  to  be  done  under  the  provisions  of  the 
Act,  until  the  expiration  of  one  mouth  next  after  notice 
in  writing  . . . clearly  and  explicitly  stating  the  cause 
of  action  . . . and  every  such  action  shall  bo  brought  or 
commenced  within  six  months  next  after  the  accusal  of 
the  cause  of  action." 

21  A 22  Viet.  o.  lxiii.  (the  Wallasey  Improvement  Act 
1858),  a.  4 : “ Thia  Act  shall  bo  executed  by  the  Local 
Beard  according  to  the  powers  and  provisions  of  the 
Public  Health  Act  1848,  and  of  the  several  Acts  sup- 
plemental thereto,  or  otherwise  relating  to  the  public 
health,  and  from  time  to  time  in  foroe  within  the  limits 
of  this  Aot.” 

27  A 28  Viet.  o.  cxvii,  s.  2 : “ This  Act  shall  be  exe- 
cuted by  the  Local  Board,  subject  to  the  powers  and 
provisions  of  the  Pnblio  Health  Aot  1848.” 

30  A 31  Viet.  e.  cxxxii.  (the  Wallasey  Improvement 
Act  1867),  a.  5:  “This  Act  shall  be  executed  by  the 
Local  Board,  with  tho  powers  and  indemnities,  and 
according  to  the  provisions  of  tho  Public  Health  Acts.” 


And  to  the  first  count  that  the  defendants  did 
what  was  complained  of  by  virtue  of  tboir  powers 
under  the  Wallasey  Improvement  Act  1864,  and 
tho  Acts  incorporated  therewith. 

Tho  cause  came  on  to  bo  tried  before  Kelly,  C.B., 
at  tho  Liverpool  Summer  Assizes  1871,  when  a 
verdict  was  found  for  the  plaintiffs  by  consent  for 
10001.  (the  full  amount  claimed),  subject  to  be 
reduced  or  vacated,  and  instead  thereof  a verdict 
for  the  defendants,  or  a nonsuit,  to  be  entered 
according  to  the  decision  of  the  court  upon  tho 
following  case  (stated  by  an  arbitrator  (Mr.  Hig- 
gin,  Q.C.);  the  court  to  be  at  liberty  to  draw 
inferences  of  fact. 

Cask. 

1.  The  plaintiffs  are  the  owners  of  steam-tug 
boats  plying  for  hire  within  the  port  of  Liverpool, 
and  were  on  the  15th  Juno  1870,  tho  owners  of  a 
certain  steam  tug  boat  called  the  Lioness. 

2.  Tho  defendants  were  possessed  of  a certain  pier, 
bridge,  and  landing-stage  at  New  Brighton,  wnich 
said  bridge  at  one  end  thereof  was  ana  is  attached 
to  the  said  pier,  and  at  tho  other  end  thereof  was 
and  is  attached  to  the  said  landing  Btage,  which 
said  landing  stage  and  bridge  rose  and  fell,  and 
still  rise  and  fall,  with  the  tide.  The  said  pier  was 
and  is  constructed  of  piles  screwed  down  into  the 
soil  of  the  river  Mersey  between  high  and  low 
water  mark,  and  the  whole  of  the  said  pier  was 
and  is  above  lew  water  mark  of  ordinary  spring 
tides.  The  said  bridge  did  not  and  does  not  rest 
upon  or  touch  the  sou  or  waters  of  the  said  river 
Mersey,  and  the  greater  part  thereof  in  length 
was  and  is  above  low  water  mark  of  ordinary 
spring  tides  ; the  remaining  part  thereof  was  and 
still  is  suspended  to  the  said  landing  stage  below 
low  water  mark  of  ordinary  spring  tides,  and  the 
wholo  of  the  said  landing  stage  which  was  and 
still  is  moored  by  anchors  fixed  into  tho  bed  of  tho 
river,  floated  and  still  floats  upon  the  waters  of 
the  said  river  below  low  water  mark  of  ordinary 
spring  tides,  and  certain  anchors  which  moored 
the  said  landing  Btago  were  and  are  still  fixed  into 
the  bed  of  the  said  river  outside  the  line  of  the 
said  river,  and  below  low  water  mark  of  ordinary 
spring  tides.  The  river  at  tho  locus  in  quo  runs 
north  and  south,  and  the  landing  stage,  which  is 
204ft.  long  and  30ft.  Gin.  wide,  was  and  still  is 
moored  in  the  said  river  lying  north  and  south. 

3.  5 & 6 Viet.  c.  110,  21  A 22  Viet.  c.  63,  27  A 
28  Viet.  c.  117,  30  A 31  Viet.  c.  132,  aud  all  other 
Acts  relating  to  tho  port  of  Liveroool  and  to  tho 
Mersey  Dock  and  Harbour  Board,  a copy  of  the 
plans  deposited  under  27  A 28  Viet.  c.  117,  a plan 
of  the  said  pier,  bridge,  and  landing  stage,  show- 
ing the  low  water  mark  of  the  river  at  ordinary 
spring  tides,  and  also  tho  truo  position  of  tho  old 
and  now  disused  slip  as  distinguished  from  its 
false  position  as  shown  in  tho  parliamentary  plan, 
a general  plan  showing  the  whole  of  the  bridge, 
landing  stage,  and  approaches,  and  a plan  of  the 
mooring  of  the  said  landing  stage,  signed  by 
Admiral  Evans,  acting  conservator,  are  to  be 
taken  as  part  of  the  case. (a) 


(a)  The  following  are  the  material  parts  of  the  Acta 
referred  to : 

5 A 6 Viet.  c.  cx.  By  sect.  1 the  oonservancy  of  the 
Mersey, 44  an  the  same  is  vested  in  Her  Majesty  in  right 
of  Her  Crown  and  of  Her  Dnchy  of  Lancaster,  or  in  the 
Lord  High  Admiral  or  commissioners  for  executing  tho 
office  of  Lord  High  Admiral,  bat  not  farther  or  other- 
wise," is  vested  in  three  commissioners,  who  by  sect.  2 
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4.  [This  paragraph,  having  set  out  in  full  the 
appointment  of  Admiral  Evans  as  Acting  Conser- 
vator of  the  river  Mersey,  under  the  powers  and 
for  the  purposes  of  5 & (i  Viet.  c.  cx.,  proceeded 
as  follows  : — “ The  plans  for  the  construction  of 
the  said  pier,  bridge,  and  landing-stage,  as  also  the 
plan  showing  the  mode  in  which  the  landing-stage 
was  to  bo  moored,  were  all  of  them  duly  approved 
by  the  commissioners  for  the  conservancy  of  the 
river  Mersey,  and  by  the  Lord  High  Admiral  or 
the  commissioners  for  executing  the  office  of  Lord 
High  Admiral  of  the  United  Kingdom,  on  tho  1st 
Nov.,  1865.”] 

5.  No  such  notice  as  mentioned  in  5 & 6 Viet.  c. 
cx.,  s.  6,  was  sent  to  the  clerk  of  the  jieace  for  the 
county  of  Chester  and  borough  of  Liverpool,  and 
no  Parliamentary  plans  were  deposited  with  the 
clerk  of  the  peace  for  the  borough  of  Liverpool,  nor 
was  any  notice  given  to  him.  Though  Parliamen- 
tary plans  were  deposited  with  the  clerk  of  the 
peace  for  the  county  of  Chester,  no  notice  was  de- 
posited therewith. 

6.  The  only  mooring  anchor  which  is  important 
in  this  case  was  laid  out  with  an  iron  chain  from 
the  southend  of  the  said  landing-stage,  in  a south- 
easterly direction,  in  a part  of  the  lied  of  tho  river 
Mersey,  below  low  water  mark  of  ordinary  spring 
tides,  and  over  which  vessels  navigating  tho  said 
river  used  and  had  a right  to  sail,  aud  where 
vessels  navigating  the  said  river  used  and  had  a 
right  to  bring  up  ntid  anchor. 

7.  The  said  anchor  was  a mooring-anchor,  with 
one  fluke  and  an  arm  at  the  end  of  the  anchor-shaft  , 
running  at  right  angles  to  the  said  fluke,  and 
which,  when  the  said  fluke  was  properly  imbedded 
in  the  bed  of  the  said  river,  rested  upon  tho  bod  of 

may  exercise  all  jnrindiction  exereiseablo  by  the  Admi- 
ralty, ami  by  sect.  3 may  appoint  an  acting  conservator 
“ for  the  purposes  of  the  Act.” 

Wallasey  Improvement  Act  1864  (27  A 28  Viet.  o. 
•xyii.),  sect.  7 : Tho  local  board  ....  may  make  and 
maintain  in  tho  line  ....  defined  on  deoosited  plana, 
and  opon  tho  lands  delineated  in  the  said  plans  .... 
a pier  or  landing  slago  at  New  Brighton  ....  together 
with  all  such  jetties,  esplanades,  landing  places,  toll  gates, 
or  bars,  and  other  works  and  conveniences  in  connection 
therewith,  as  the  local  board  shall  from  time  to  time  think 
fit.  . . Sect.  8 : Previously  to  commencing  the  pier  or  land- 
stage  the  local  board  shall  deposit  at  the  Admiralty 
offioe  plans  ....  of  the  said  landing  stogo  and  works 
connected  therewith  for  the  approval  of  the  Lord  High 
Admiral  of  the  United  Kingdom  or  the  commissioners 
for  exocuting  the  offioe  of  Lord  High  Admiral,  each 
approval  to  be  signified  in  writing  under  tho  hand  of  tho 
Secretary  of  tho  Admiralty,  and  suoh  pier  or  landing 
stago  shall  bo  constructed  only  in  accordance  with  suoh 
approval Sect.  15 : Tho  local  board  in  the  con- 

struction of  the  pier  or  landing  Htago  may  deviate 
laterally  from  the  lino  ....  shown  on  the  deposited 
Ians  to  the  extent  of  the  limits  of  deviation,  and  may 
eviato  from  the  lands  shown  on  the  deposited  sections 
....  as  regards  tho  pier  and  lauding  stage,  not  exceed- 
ing five  feet. 

Wallasey  Improvement  Aot  1867  {30  A 31  Viet, 
o.  oxxxii.),  sect.  24:  In  connoction  with  their  ferries, 
the  local  board  from  time  to  time  may  erect  and  provide 
snch  warehouses,  sheds,  and  other  bnildings,  works,  and 
conveniences  as  they  think  necessary  for  the  loading  and 
unloading  of  animals  and  goods.  . . . 

The  state  of  things  shown  by  the  plans  was  as 
follows : Tho  pier  only  was  executed  upon  the  lands 
delineated  on  tho  Parliamentary  plans.  The  landing 
stage,  bridge,  and  moorings  wero  executed  in  conformity 
with  the  Admiralty  plans,  snd  did  not,  extend  beyond  tho 
limits  fixed  by  them.  Tho  Admiralty  plans  extended 
beyond  tho  limits  of  deviation  proscribed  by  sect.  15  of 
tho  Act  of  1864.  Lastly,  tho  buoy  was  marked  upon  the 
Admiralty  pious. 


tho  said  river,  and  to  the  ring  at  the  end  of  tho 
shank  was  attached  a long  piece  of  light  iron  chain, 
having  at  the  end  of  it  a piece  of  timbor,  intended 
to  act  as  a buoy,  but  which  piece  of  timber,  by 
reason  of  tho  strength  of  the  enrrent  of  the  river, 
was  earned  below  the  surface  of  the  water,  and  in 
no  respect  indicated  tho  position  of  the  mooring- 
anchor  below,  excopt  at  and  about  dead  high  and 
low  water  of  the  tides.  The  said  piece  of  timber 
was  wholly  insufficient  to  indicate  the  position  of 
the  anchor,  and  the  defendants  were  guilty  of 
negligence  in  not  placing  a buoy  of  sufficient  size 
and  dimensions  over  the  anchor  to  resist  the 
current  of  the  ebb  and  flow  of  the  tides,  so  as  pro- 
perly and  efficiently  to  indicate  the  position  of  tho 
anchor  Mow. 

8.  The  defendants  frequently,  and  as  often  os 
they  doomed  necessary,  with  a long  rope,  each  end 
of  which  was  attached  to  a boat,  swept  over  the 
whole  of  their  mooring  anchors,  including  the 
mooring  anchor  in  question,  in  order  to  ascertain 
whether  the  said  anchors  were  in  their  proper 
places  and  undisturbed,  and  this  they  had  done  two 
or  three  days  before  the  occurrence  hereinafter 
mentioned. 

9.  The  defendants  were  not  guilty  of  any  negli- 
gence in  the  mooring  anchors  they  used,  in  tho 
mode  of  laying  them  down,  or  in  the  moans  they 
adopted  to  ascertain  from  time  to  time  whether 
they  were  undisturbed,  and  in  doing  what  is  com- 
plained of,  acted  in  the  bond  fide  belief  that  they 
wero  acting  under  the  powers  given  them  by  their 
Act  of  1864,  and  tho  Acts  incorporated  therewith. 

10.  Tho  plaintiffs  did  not  give  the  defendants  any 
notice  of  action. 

11.  Early  in  tho  morning  of  tho  15th  June  1870, 
the  plaintiffs’  steam  tug  Ixoat  Lioness  anchored  400 
or  500  yards  to  the  south  and  east  of  tho  said 
landing  stage,  and  in  about  four  hours  afterwards, 
having  lifted  her  anchor,  the  tide  being  an  ebb  tide 
and  near  low  water,  sho  struck  against  the  arm  of 
tho  said  mooring-anchor,  which  went  through  the 
bottom  of  the  said  steam  tng  boat  Lioness,  and 
there  and  then  sank  her,  and  caused  her  consider- 
able damage.  She  was  afterwards  raised,  taken 
in  dock,  and  repaired. 

12.  Tho  said  mooring  anchor,  by  some  means 
nnaccounted  for  and  unknown  to  tho  dofendants, 
had  been  lifted  from  tho  bed  of  the  said  river,  aud 
the  arm  of  the  said  anchor,  instead  of  resting  in  a 
horizontal  position  upon  the  bed  of  tho  said  river, 
had  assumed  an  upright  position,  and  penetrated 
the  bottom  of  the  steam  tug  boat. 

13.  The  plaintiffs  were  guilty  of  no  negligence 
whatsoever  in  navigating  the  said  steam  tug  ooat, 
in  anchoring,  or  in  raising  tho  anchor,  but  in  all 
respects  navigated  and  managed  the  said  steam  tug 
boat  in  a lawful,  careful,  seamanlike,  and  proper 
manner. 

14.  There  was  no  floating  landing  stage  at  tho 
locus  in  quo , or  at  or  in  connection  with  the  old 
slip,  but  tho  present  floatiug  landing  stage  is  the 
only  one  which  has  ever  been  placed  in  that  part 
of  the  river  Mersey. 

15.  Tho  question  for  the  opinion  of  the  court  ib 
whether  the  plaintiffs  are  entitled  to  recover  from 
the  defendants  upon  the  facts  as  stated  in  this  case. 
If  the  court  should  be  of  opinion  in  the  aflirmativo, 
then  tho  verdict  is  to  stand,  but  the  damages  are  to 
be  reduced  to  the  sum  of  5502.  If  the  court  should 
be  of  a contrary  opinion,  then  the  verdict  which 
has  been  entered  for  tho  plaintiffs  is  to  be  vacated, 
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•nd  instead  thereof  a verdict  or  nonsuit  is  to  bo 
entered  for  the  defendants. 

Signed,  W.  IT.  Higoix. 

Nov.  10. — Aepinall  Q.C.  (Lcofric  Temple  Q.C.  with 
him)  for  the  plaintiffs. — First,  thedefendauts  hod  no 
right  to  construct  the  landing  stage  in  the  channel 
of  a navigable  river.  They  had  no  power  cither 
by  statute  or  common  law  so  to  do ; secondly, 
assuming  that  they  had  such  a right,  then  they 
having  anchors  in  the  fairway  of  a navigable 
river,  were  bound  to  take  precautions  so  as  to 
prevent  damage  being  caused  by  them  to  passing 
vessels,  and  the  defendants  have  been  expressly 
found  guilty  of  negligence  in  this  respect ; thirdly, 
no  notice  of  action  was  necessary. 

I. — By  27  Sc  ‘28  Viet.  c.  cxvii.  s.  7,  the  defen- 
dants are  empowered  to  construct  “ a pier  or 
landing  stage  at  New  Brighton/’  with  adjuncts. 
But  this  floating  landing  stage  is  out  of  the 
limits  prescribed  by  the  plans  and  sections  re- 
ferred to  in  the  statute.  The  plans  show  no 
floating  stage  at  all,  but  only  a fixed  pier. 
And  this  stage  is  not  within  the  provision  os  to 
'‘landing  places,”  which  does  not  relato  to  a 
construction  as  large  as  the  principal  work.  [Brett, 
J. — One  cannot  call  it  an  “ erection  ” any  more 
than  one  would  call  another  floating  ship  in  the 
river  by  that  name.  This  stage  does  not  occupy 
any  fixed  place  on  tho  land,  but  moves  with  the 
tide.] 

II.  — Independently  of  statutes  this  is  a nuisance : 

Hart  and  Hart  v.  Mayor  of  Albany , 9 Wendell,  572, 

per  Sutherland  J.,  p 584  ; 

White  v.  Crisp,  10  Ex.  312. 

[Denman,  J.,  referred  to  The  Mayor  of  Colchester 
v.  Brooke  (7  Q.  B.  339).  The  Free  Fislurs  of 
Whitstable  v.  Gann  (11  H.  of  L.  C.  192;  35  L.  j. 
29,  C.  P.  ; 12  L.  T.  Rep.  N.  S.  150)  went 
further  still,  while  confirming  the  court  in  the  case 
of  the  Mayor  of  Colchester  v.  Brooke  (sup).]  It  did. 
So  also 

White  v.  Phillip *,  15  C.  B.,  N.  S.,  245 ; 

Brourn  r.  Mallet t,  5 C.  B.  599. 

An  anchor  without  a buoy  to  murk  its  position 
is  more  likely  to  bo  dragged  up  by  the  cables  of 
vessels  near  than  an  anchor  having  a buoy.  In  the 
Block  Book  of  the  Admiralty  (published  by  the 
Master  of  the  Rolls), p.  Ill,  it  is  said  that  “Two  ships 
or  more  lying  in  a haven  at  scant  of  water,  and 
one  of  the  anchors  lying  too  near  another  ship,  the 
master  of  the  said  ship  ought  to  say,  ‘ Master,  take 
up  your  anchor,  it  is  too  near  us  and  may  do  us 
harm.’  ....  And  if  they  lie  dry  in  a haven  they 
ought  to  set  marks  and  buoys  at  their  anchors 
that  may  plainly  he  seen  above  the  water.”  [Brett, 
J.— -That  passage  seems  only  to  apply  to  two 
vessels  having  a foul  berth  from  having  anchored 
too  clooe  togother. ] If  they  " lie  dry  in  u haven,” 
they  ought  to  buoy  the  anchor ; where  the  ship  is 
afloat  she  herself  acts  aB  a buoy  by  indicating  the 
position  of  the  anchor  at  which  she  rides.  [Brett, 
J. — Do  you  contend  that  the  Black  Book  is  an 
authority  for  saying  that  whenever  a ship  takes 
ground  at  anchor  she  is  bound  to  buoy  it  P j Yes, 
whenever  the  ship  herself  has  ceased  to  be  a buoy. 
In  the  Laws  of  tho  Sea  (edition  of  1705),  p.  J42, 
article  15  is  of  the  same  tenor  with  the  passage 
from  the  Block  Book,  and  tho  observation  is  that 
the  Ordinances  of  Wisbuty  require  masters  to  put 
out  buoys  to  warn  others  where  their  anchors  lie, 
on  pain  of  making  satisfaction  for  whatever  damage; 
may  happen  for  want  of  them,  for  anchors  hid 


under  water  may  do  a great  deal  of  mischief  at 
ebb  and  low  water.  So  in  Hale,  Do  Portibus 
Moris,  p.  85,  *'  The  leaving  of  anchors  in  the 
ports  without  buoys  or  marks,  whereby  ships  or 
vessels  may  strike  against  them  and  be  spoiled,” 
is  mentioned  as  one  of  the  "nuisances  that  are 
common  to  all  men  that  have  occasion  to  come, 
go,  or  stay  at  ports.”  An  obligation  lies  on  every 
one  who  has  a thing  which  is  reasonably  liable  to 
become  dangerous  to  take  reasonable  precautions 
to  protect  persons  from  it. 

III.  As  to  notice  of  action.  The  right  to 
such  notice  is  contained  in  11  & 12  Viet.  c. 
63,  b.  139  (The  Public  Health  Act)-  No  doubt 
the  defendants  arc  a local  board.  In  their  plea 
they  refer  to  21  & 22  Viet.  c.  63,  s.  4;  27  & 28 
Viet.  c.  cxvii,  s.  2.  But  it  docs  not  follow 
that  what  iB  done  under  the  local  Act  is  done 
under  tho  Public  Health  Act,  so  as  to  make  the 
notice  of  action  prescribed  by  the  latter  statute 
necessary.  The  Public  Health  Act  (see  30&31  Viet, 
c.  cxxxii,  s.  5),  is  only  in  force  in  Wallasey  town- 
ship so  far  as  relates  to  particular  limits.  And 
the  anchor  and  chain  at  least  were  outside  those 
limits.  The  act  of  negligence  consists  in  not 
uarding  the  anchor ; but  that  is  not  something 
one  in  execution  of  the  Act.  And  no  amount  of 
bond  fide  belief  that  they  were  acting  under  the 
powers  of  an  Act  of  Parliament  will  protect  the 
defendants,  if  they  wero  in  fact  doing  something 
altogether  beyond  the  powers  of  the  Act.  They 
had,  as  it  were,  executed  the  Act,  and  this  omis- 
sion to  place  a proper  buoy  was  a distinct  act  of 
negligence  five  years  afterwards.  [Denman,  J. — 
Their  Act  empowers  them  "to  make  and  main- 
tain ” the  works.]  Assuming,  however,  that  this 
nonfeasance  comes  within  the  provision  as  to 
notice  under  tho  words  “thing  done  or  intended 
to  be  done  ” as  defined  in  Newton  v.  Ellis  (5 
E.  & B.  115),  there  the  defendant  was  actually 
doing  the  works  authorised,  and  while  doing  them 
omitted  to  light  them ; whereas  hero  the  works 
had  been  long  since  done : (see  as  to  this  the 
judgment  of  Coleridge,  J.,  in  Newton  v.  Ellis.) 
[Brett,  J. — Suppose  a drain  made  twenty  years 
ugo  fulls  in  for  want  of  repair,  would  notice  of 
action  be  needed  ?]  No,  for  there  would  bo  mere 
nonfeasance. 

Sir  John  Kar slake,  Q.C.  (Jl.  G . Williams  and 
Douglas  Walker  with  him)  for  the  defendants. — 
First,  the  defendants  had  a right,  under  the  Act, 
to  put  the  stage  on  the  foreshore,  and  also  the 
floating  dummy,  with  a connecting  bridge.  [Ho 
reviewed  the  Acts  in  question.] 

Secondly,  they  were  entitled  to  notice  of  ac- 
tion. On  tho  statement  in  the  case  the  anchor 
in  its  proper  position  could  not  be  a nuisance 
at  all,  and  it  is  not  found  that  the  anchor 
itself  is  a nuisance.  Assume  the  defendants 
had  gone  beyond  their  power,  they  would  still 
be  entitled  to  notice  of  action,  the  only  good 
of  which  is  when  powers  are  exceeded  bond 
fide.  [The  learned  counsel  read  paragraphs  8 and 
12  of  the  case  as  to  tho  cause  or  accident.]  The 
plaintiffs  argue  that  it  is  an  act  of  omission,  and, 
therefore,  that  the  Act  does  not  apply.  But  the  Act 
complained  of  is  the  negligently  omitting  to  put 
a better  appliance  to  show  where  the  anchor  was. 
A buoy  has  been  placed  and  maintained,  but  the 
arbitrator  says  that  the  buoy  is  not  so  good  as 
it  might  be,  so  that  the  defendants  are  guilty  of 
negligence  ; and,  although  it  maj  be  described  as 
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omission,  yet  it  is  within  the  observations  of  Lord 
Campbell,  C.  J.,  in  Newlon  v.  Ellis  {sup.)  : u I am 
of  opinion  that  the  defendant,  was  a person  acting 
under  tho  direction  of  the  Local  Board.”  Sect. 
139  of  the  Public  Health  Act  1848  is  to  bo  read 
into  the  local  Acta.  The  defendants  will  then  bo 
protected ; although  what  is  complained  of  was  an 
act  of  omission  : 

Newton  v.  Ellis , 5 E.  A B.  115  ; 

Davis  v.  Curling,  8 Q.  B.  286 ; 

Wilson  ▼.  Mayor,  J-c.,  of  Halifax,  L.  Rep.  3 Ex.,  113  ; 

17L.T.  Rep.  N.8.  660; 

Belmes  ▼.  Judge,  L.  Rep.  6 Q.  B.  724 ; 24  L.  T.  Rep. 

N.  S.  904. 

Nor  was  the  putting  down  of  the  anchor  in  itself 
a nuisance.  It  is  an  open  question  whether  the 
owners  of  a ferry  mignt  not  put  down  such  an 
anchor,  independently  of  the  Act.  It  is  not  neces- 
sarily n nuisance  to  do  such  a thing : ( R . v.  Bussell 
6 B.  A C.  566)  [Keating,  J. — Do  you  contend  that 
the  public  have  not  a right  to  every  portion  of  a 
navigable  river  ?]  According  to  B.  v.  Russell, 
this  right  may  be  infringed  without  creating  a 
nuisance.  Nor  is  the  anchor  here  found  to  be  a 
nuisance.  [Keating,  J.— Would  it  be  necessary  to 
find  such  a thing  ? Is  it  not  an  undoubted  nui- 
sance to  place  any  obstruction  in  any  water  which 
ships  usually  navigate?]  The  defendants  had  done 
nothing  to  the  anchor  to  make  it  dangerons ; they 
had  swept  a day  or  two  before  tho  accident,  and 
found  all  right,  and  afterwards  the  anchor  went 
wrong  from  some  unknown  cause,  for  which  the 
defendants  cannot  be  held  responsible : ( White  v. 
Phillips)  (sup.).  [Keating,  J. — The  fact  of  tho  pre- 
cautions taken  show  their  own  opinion  of  their  lia- 
bility.] Everybody  must  have  known  ofthe  anchor. 
The  plaintiffs  passed  over  tho  anchor,  expecting  to 
find  it  properly  placed  ; it  had  been  properly  placed, 
but  the  accident  arose  from  its  having  been  dis- 
placed. [Denman,  J, — But  as  an  anchor  is  liable 
to  be  displaced,  an  anchor  ought  to  be  buoyed,  and 
the  not  buoying  it  would  seem  to  be  negligence. 
Keating,  J. — Yon  are  inviting  us  to  say  that  the 
buoy  would  not  have  prevented  the  accident.] 
Aspinall,  in  reply. — As  a matter  of  fact,  not  only 
the  anchor,  but  even  the  landing  stage,  extends 
beyond  the  prescribed  limits  within  which  the 
local  board  has  authority  to  construct  works. 
The  meaning  of  limits  of  deviation  is  that  the 
works  may  or  may  not  extend  within  them,  accord- 
ing to  circumstances,  but  may  not  extend  an  inch 
beyond  them.  By  27  & 28  Viet.  c.  cxvii,  s.  2,  the 
board  has  authority  only  to  construct  works  upon 
the  lands  delineated  upon  the  said  plans.  It  has 
been  suggested  that  the  landing  stage  was  a “ con- 
venience, ’ but  whatever  it  is,  it  is  one  of  the 
“ works  ” under  the  Act,  and  these  may  be  con- 
structed only  on  the  " Lands  ” prescribed  by  the 
Act.  [Brett,  J. — It  may  be  that  “ works  ” in- 
cludes pier,  landing  stage,  and  reservoir.  Den- 
man, J. — If  you  may  take  tho  strict  grammatical 
view,  your  argument  is  strong ; but  looking  to  the 
way  in  which  Acts  of  Parliament  aro  drawn,  is  it  not 
more  probable  that  tho  words  are  added  loosely  on 
purpose  to  make  a working  scheme  ?]  Tho  whole 
river  Mersey  is  delineated  on  the  plans.  Is  it  as 
arguable  that  tho  works  may  extend  over  the 
whole  river,  as  that  the  narrow  construction  of  the 
words  should  prevail  P Every  plan  contains  such 
delineations,  for  the  purpose  of  illustration,  but 
nothing  more.  The  board  might  have  had  power 
conferred  upon  them  to  occupy  the  whole  river, 
but  they  have  not  got  it.  5 & 6 Viet.  c.  cx,  from 


which  the  Conservators  of  the  Mersey  derive  their 
powers,  was  much  pressed  upon  the  arbitrator, 
and  he  probably  thought  that  this  enactment  was 
incorporated  in  the  Wallasey  Improvement  Acts, 
whereas  it  is  not.  [ Karslake  observed  that  ho  did 
not  rely  upon  this  statute,  and  that  it  had  not 
been  noted  in  the  margin.] 

Cur.  adv.  mill. 

Nov.  13. — Keating,  J. — We  have  carefully  con- 
sidered this  case,  which,  no  doubt,  is  of  con- 
siderable general  importance.  It  is  also  of 
peculiar  local  importance,  both  to  parties  using 
this  ferry  and  landing-stage,  which  is  the  sub- 
ject of  the  action,  and  to  all  the  inhabitants 
of  Liverpool.  The  plaintiffs  complain  that  while 
they  were  lawfully  navigating  this  water  where 
they  might  lawfully  navigate  it,  while  they 
were  exercising  an  undoubted  legal  right,  their 
vessel  struck  against  the  stock  of  an  anchor,  placed 
there  by  the  defendants,  which  went  through  the 
bottom  of  the  vessel,  and  caused  thorn  very  con- 
siderable damage. 

Now,  it  appears  from  the  facts  in  the  case, 
that  the  defendants  are  tho  Wallasey  Local  Board, 
and  as  such  local  board  have,  by  virtue  of  several 
Acts  of  Parliament,  been  allowed  to  engage  in 
the  transport  of  passengers  by  a ferry  upon  the 
Mersey,  and  to  procuro  boats  and  other  articles 
and  appliances  for  the  purpose  of  conducting  that 
ferry.  Such  was  tho  state  of  things  up  to  the  Act 
of  1864  (27  & 28  Viet.  c.  cxvii).  What  led  to  the 
passing  of  that  Act  was  that  it  was  found  that  the 
landing  place  already  erected  was  inconvenient, 
and  therefore  it  was  sought  by  the  defendants  to 
obtain  powers  from  Parliament  to  construct  a ferry 
and  landing  stage  for  tho  purpose  of  facilitating  tho 
embarkation  and  the  landing  of  passengers  at  New 
Brighton.  Accordingly  the  Act  of  1864  was  ob- 
tained, and  under  that  Act  a pier  and  landing 
stage  was  constructed.  Tho  pier  was  constructed 
as  a solid  structure,  but  from  the  pier  there  ran  a 
bridge  to  a landing  place,  which  was  a structure 
floating  upon  tho  river,  and  that  landing  place  was 
so  made  under  the  powers  of  the  Act  of  1864. 

But  tho  plaintiffs  contend,  first,  that  in  the  con- 
struction of  the  landing  stage  the  defendants  ex- 
ceeded the  powers  of  this  Act ; that  they  constructed 
the  landing  stage  in  a way  not  authorised,  and  partly 
in  a place  not  authorised,  and  then,  for  the  pur- 
pose of  securing  the  landing  stago,  threw  out  a 
certain  cable  from  the  part  not  authorised,  to 
which  cable  was  attached  the  anchor  which  caused 
an  undoubted  injury  to  their  vessel. 

Upon  tho  question  whether  these  works  were 
authorised,  although  the  Act  is  by  no  means 
perfectly  clear,  I think  it  right  to  deliver  the 
opinion  which  1 have  come  to,  which  is,  that 
the  Act  did  authorise  these  works.  The  plans 
are  before  ns,  and  there  is  no  donbt  as  to 
tho  mode  in  which  this  landing  stage  was  con- 
structed. Mr.  Aspinall  has  argued  upon  the 
plans  at  great  longth  and  with  great  ability, 
and  has  pointed  to  certain  limits  of  deviation  in 
the  Parliamentary  plans,  and  I think  he  is  right 
in  saying  that  the  Legislature  did  not  authorise 
expressly  any  structure  beyond  certain  red  lines. 
Now  the  northern  part  of  tho  landing  stage  is 
within  these  lines,  and  Mr.  Aspinall  does  not,  as  I 
understand,  contend  that  that  portion  of  the  land- 
ing stage  wus  not  authorised  by  the  Aet.  But  tho 
southern  part  is  beyond  them,  and  tho  difficulty 
arises  witn  reference  to  that  part  of  the  landing 
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stage.  Now  the  landing  stage,  as  it  has  been  con* 
structed,  and  with  respect  to  a part  only  of  which 
a doubt  lias  arisen,  is  made  under  sect  7 of  the 
Act  of  1864.  [The  learned  judge  read  the  section.! 
Uuder  this  section,  in  my  opinion,  the  local  board 
is  undoubtedly  confined  to  “ lands  ” within  the 
limits  of  the  plans,  with  reference  to  any  perma- 
nent structure  which  they  erected ; for  I think 
that  the  words  “ upon  the  lands  delineated  in  the 
said  plans  ” override  all  the  subsequent  words  in 
the  section.  [The  learned  judge  having  observed 
that  the  conservators  oE  the  Mersey  represented 
the  Admiralty  office,  then  read  sect.  8 and  pro- 
ceeded.] It  appears  that  plans  wcro  deposited  in 
fact,  and  that  the  approval  of  the  Admiralty  was 
in  fact  obtained  to  plan  B which,  it  is  admitted, 
faithfully  represents  the  state  of  things  os  it  now 
exists  — represents  the  landing  stage  as  it  was 
afterwards  constructed,  and  the  anchor  as  after- 
wards laid  in  the  bed  of  the  river.  In  every  re- 
spect it  represents  the  works  which  received  the 
approval  of  the  Admiralty  under  sect.  8.  Now, 
what  is  the  meaning  of  these  two  sections  ? I think 
the  intention  of  the  Legislature  was,  **  Wo  will 
deal  with  the  taking  by  the  local  board  of  any 
lauds  which  it  may  be  necessary  to  schedule  in  tho 
book  of  reference ; but  in  the  construction  of  the 
landing  stage  there  may  arise  something  that  will 
interfere  with  the  navigation  of  the  river,  and 
therefore  we  will  require  that  the  plans  shall  be 
approved  by  the  Admiralty,  and  that  the  works 
shall  be  executed  according  to  their  approval.  It 
was  intended,  that  is,  that  evcrj'thing  connected 
with  keeping  tho  water  way  clear  should  be  left,  as 
it  was  left,  in  tho  best  possible  hands,  in  tho 
hands  of  tho  Admiralty,  or  of  the  Conservators 
of  the  river.  Their  approval  draws  with  it 
the  sanction  of  the  Legislature,  as  much  as 
if  the  works  which  they  have  approved  had 
been  originally  authorised  by  the  Act  itself. 
I am  not  quite  clear  upon  the  meaning  of  tho 
Act  of  Parliament,  but  I think  that  the  land- 
ing stage  and  the  moorings  have  thus  become 
legalised  structures. 

But  even  assuming  this  to  be  so,  Mr.  Aspinall 
contends,  and  I think  properly,  that  tho  local 
board  were  bound  to  exercise  their  powers  with 
due  care ; and  he  says  that  as  the  arbitrator 
has  found  that  the  laying  down  of  insufficient 
buoys  was  an  act  of  negligence,  for  which 
the  defendants  are  to  be  held  responsible,  I 
think  that  they  are  bo  responsible,  aud  would  be 
so  responsible  even  if  the  anchor  had  in  the  first 
instance  been  legally  placed  where  it  was.  As  a 
matter  of  fact,  looking  to  the  whole  of  this  case,  I 
come  to  the  conclusion  that  tho  negligence  com- 
plained of  was  negligenco  causing  the  accident  in 
question.  Taking  the  whole  finding  of  the  arbi- 
trator together,  my  impression  is  that  tho  negli- 
gence which  tho  arbitrator  meant  to  find  here  was 
a negligence  contributing  to  the  accident,  and 
therefore  I think  that  that  would  give  the  plain- 
tiffs in  this  case  a cause  of  action  against  tho 
board. 

There  remains  the  question  whether  notice 
of  action  was  requisite;  and  I must  flay,  for 
rajself  individually,  that  I very  much  regret  that 
tho  case  should  be  decided  on  any  such  point ; but 
the  point  is  raised  in  the  case,  mid  we  are  bound 
to  consider  it.  I am  of  opiniou  that  tho  defen- 
dants were  entitled  to  notice  of  action  under  tho 
Public  Health  Act  1848,  sect.  139.  Bub  the  ques- 


tion arises  chiefly  nnder  subsequent  Acts  under 
which  the  landing  stage  was  constructed.  Docs  the 
Act  of  1848  extend  to  them  ? That  chiefly  de- 
pends upon  sect.  7 of  the  Act  of  1864.  But  it  is 
material  to  consider  tho  objocts  of  the  Act  of  1864, 
and  look  to  the  recital  in  the  preamble  of  that  Act. 
[The  learned  judge  read  the  preamble.]  The 
Legislature  then,  having  recited  theso  objects, 
goes  on  to  enact  that  the  Act  shall  be  carried  out 
"subject  to  tho  powers  and  provisions”  of  the 
Public  Health  Act  1848.  I think  that  these  words 
are  quite  large  enough  to  take  in  sect.  139  of  the 
Act  of  18-18,  which  is  a " provision  ” of  that  Act, 
and  a most  important  one.  All  the  reasons  for 
sect.  139  would  be  reasons  for  extending  its  opera- 
tion; it  would  be  just  as  much  wanted  in  working 
the  latter  as  in  working  the  former  Act.  But  Mr. 
Aspinall  says  that  the  local  board  are  limited  to 
the  Wallasey  district.  I think,  however,  that  the 
intention  of  the  Legislature  was  to  make  the  con- 
struction of  tho  works  a workable  scheme  in  all 
its  parts,  and  it  could  not  bo  worked  in  all  its  parts 
if  it  were  confined  to  tho  limits  that  Mr.  Aspinall 
would  assign. 

But  there  still  remains  tho  question — argued 
at  great  length — whether  the  acts  complained 
of  were  acts  that  could  bo  dono  within  the 
meaning  of  tho  statutes  stated  to  authorise 
them,  so  as  to  entitle  the  board  to  notice  of 
action.  Now  the  arbitrator  has  found  a bond 
fide  belief  in  the  defendants  in  this  respect.  The 
finding  is  as  express  as  it  can  possibly  be,  and  if  it 
were  necessary,  I would  say  that  we  are  not  bound 
by  it.  But  I see  no  reason  to  differ  in  tho  slightest 
degree  from  tho  propriety  of  that  finding.  It  is 
said,  however,  that  the  provisions  as  to  notice  of 
action  do  not  apply  to  a nonfeasance.  I think 
that  the  cases  of  Wilson  v.  Mayor  of  Halifax  (L. 
Rep.  3 Ex.  113),  Davis  v.  Cutting  (8  Q.  B.  286), 
Newton  v.  Ellis  (5  E.  & B.  115;  24  L.  J.  337, 
Q.  B.),  and  Selmes  v.  Judge  (L.  Rep.  6 Q.  B. 
724)  establish  tho  exact  contrary.  But  the  de- 
fendants are  not  driven  to  a case  of  dry  non- 
feasance. Tho  case  for  the  plaintiffs  is,  not  that 
the  defendants  have  omitted  to  sot  up  a buoy,  but 
that  they  have  set  up  a buoy  which  proved  in- 
effectual. That  is,  they  inefficiently  did  that 
which  they  were  bound  to  do,  and  the  arbitrator 
has  found  that  they  have  done  it  negligently. 
This  is  an  act  which,  if  they  did,  and  intended  to 
do,  as  the  arbitrator  finds,  in  the  belief  that  they 
were  complying  with  their  Act,  comes  within  the 
statutory  protection.  Notice  of  action  indeed  is 
always  required  whero  something  has  been  done 
which  ought  not  to  have  been  done ; otherwise  no 
notice  would  be  necessary,  for  there  would  be  no 
action.  I cannot  help  repeating  my  regret  that 
the  pojnt  should  have  been  taken,  and  the  case  de- 
cided upon  it. 

Brett,  J. — I apprehend  that  the  plaintiffs  shape 
their  case  in  one  of  two  ways.  First,  they  say 
that  the  defendants  had  placed  an  unauthorised 
structure  in  a tidal  river,  that  is  to  say,  in  a public 
highway,  bo  as  to  become  an  obstruction  and  a 
nuisance  to  the  highway,  whereby,  without  any 
negligence  on  their  own  part,  the  plaintiffs 
suffered  damage.  And  this  no  doubt  is  a valid 
cause  of  action.  But  tho  plaintiffs  go  further,  and 
say  that  even  if  the  obstruction  were  authorised  by 
Act  of  Parliament,  yet  if  they  did  place  the  obstruc- 
tion in  the  river,  the  defendants  wcro  bound  not 
to  do  something  which  they  have  done,  or  to  do 
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something  which  they  have  not  done,  so  that  the 
plaintiffs  are  entitled  to  recover.  The  defendants 
reply  that  the  obstruction  was  not  unlawful,  but 
authorised  by  Act  of  Parliament ; and  therefore, 
they  say  the  first  cause  of  action  necessarily  fails. 
If  they  aro  right  of  course  it  does.  They  also  say 
that  even  though  the  arbitrator  has  found  negli- 
gence he  has  not  found  that  the  injury  complained 
of  was  caused  by  that  negligence.  Lastly,  tney  say 
that  even  though  they  are  liable  either  on  the  first 
ground  or  the  second,  they  aro  entitled  to  a uotico 
of  action,  which  it  is  admitted  was  not  given,  and 
that  therefore  the  plaintiffs  cannot  recover.  Now  if 
the  court  thinks  that  notice  of  action  was  required, 
it  is  not  necessary  to  decide  the  first  question  atalli 
but  that  Question  is  of  the  greatest  importance  to 
all  the  inhabitants  of  Liverpool,  and  I think  the 
court  ought  to  state  what  opinion  it  has  formed 
upon  it;  either  that  it  is  clear,  if  it  be  clear,  or,  if 
otherwise,  that  it  is  a matter  of  doubt.  It  is  so 
important  that  this  ferry  should  be  maintained, 
that  if  it  is  clear  that  this  floating  landing-stage  is 
beyond  the  powers  of  the  Wallasey  Board,  or  even 
if  it  is  doubtful  whether  it  is  beyond  tbeir  j>ower 
or  not,  they  and  the  parties  interested  ought 
to  know  it,  so  that  a remedy  may  be  applied.  It  is 
for  that  reason,  and  that  reason  only,  that  I think 
we  ought  to  give  our  opinion  upon  the  first  point. 

And  now  with  regara  to  that  first  point,  it  must 
depend  entirely  upon  the  construction  of  the 
statute,  and  unless  the  statute  gives  the  defendants 
authority,  I take  it  to  be  clear  that  they  could  not 
place  in  the  river  Mersey  this  pormanent  obstruc- 
tion. Unless  that  is  done  by  authority  from  Par- 
liament, it  seems  clear  to  me  that  it  is  an  unlawful 
obstruction  of  the  rights  of  tho  public,  and  a 
nuisance.  In  order  to  construe  this  Act  of  Parlia- 
ment, which  is  by  no  means  a clearly  worded  one, 
I think  it  necessary  to  consider  in  the  first  place, 
what  was  the  state  of  things  before  it,  and  what  it 
was  that  was  required.  Tho  defendants,  for  their 
own  private  benefit,  and  for  the  public  benefit  also, 
had  become  the  purchasers,  under  a former  Act,  of 
this  ferry.  This  is  a peculiar  ferry.  It  consists  of 
carrying  people  from  Liverpool  to  New  Brighton, 
and  vice  ver«a,  a distance  of  some  four  miles  or 
more,  I should  think,  in  steamboats,  and  landing 
them  at  Liverpool,  and  landing  them  at 
New  Brighton.  I think  tho  preamble  of  the 
Act  shows  that  the  conveniences  for  landing  the 
public  at  New  Brighton  were  not  what  they  ought 
to  have  been  on  the  passing  of  tbeir  Act  of  lbt>4, 
that  they  were  not  what  was  desirable,  and  the  Act 
upon  the  face  of  it  shows  that  what  was  required 
was  a new  ferry  or  landing  stage.  Now,  in  order 
to  erect  that  landing  stage  it  is  obvious,  if  they 
were  to  erect  or  construct  a landing  stage,  the  de- 
fendants would  require  Parliamentary  powers, 
because  this  landing  stage,  to  be  of  any  use  os  a 
ferry  landing  stage  in  that  place,  must  be  con- 
structed on  some  land  which  would  belong  to 
private  owners.  It  must  necessarily  in  that  place, 
as  it  seems  to  me,  be  constructed  on  a part  of  the 
foreshore,  between  high  and  low  wnter-mark, 
which  cither  belonged  to  the  Crown  or  the  lord  of 
the  manor.  But  to  take  the  pier  or  landing  stage 
to  the  edge  of  low  water  would  not  make  a 
sufficient  lauding  place  in  that  river,  where  there 
is  such  a rise  arul  full  of  the  tide.  If  tho  pier  or 
landing  stage,  or  any  part  of  it  necessary  for  the 

{nirpose  of  landing  was  taken  into  the  river  below 
ow  water  mark,  the  question  of  taking  other 


people's  land  did  not  arise.  If  there  was  a per- 
manent structure  laid  below  low  water  mark,  it 
would  be  upon  land  which,  I apprehended,  did  not 
belong  to  anybody,  at  all  events  not  in  the  sense 
in  which  the  foreshore  or  other  lands  belonged, 
and  if  what  was  done  as  a part  of  the  whole  land- 
ing was  not  fixed  into  the  oed  of  the  river  at  all, 
obviously  the  question  of  taking  land  did  not 
arise,  and  tho  only  Question  upon  the  navigable 
part  of  the  river  would  be,  whether  the  rights  of 
tho  public  woro  to  be,  or  not  to  be,  obstructed. 
It  is  therefore  with  regard  to  that  state  of 
things  that  this  Act  of  Parliament  was  passed. 

The  Act  of  Parliament  contains  first  of  all 
the  enactment  in  words,  and  then  by  re- 
ference it  brings  in  tho  deposited  plans.  Tho 
deposited  plans  might,  one  would  tnink,  show 
the  mode  in  which  the  permanent  structure  was 
to  bo  made ; and  with  regard  to  any  land  which 
was  to  be  taken  for  the  purpose  of  the  permanent 
structure,  one  would  expect  it  to  have  lines  of 
deviation  in  the  ordinary  way.  But  it  docs  not 
at  all  follow  that  when  they  came  to  deal  with  the 
mere  obstruction  to  navigation,  they  would  bo 
laying  out  the  plans  which  were  to  be  followed 
with  regard  to  a matter  floating  on  the  river,  or 
even  with  regard  to  the  driving  of  piles  into  the 
bed  of  the  river,  in  which  land  nobody  was  in- 
terested ; and  it  would  not  signify  to  anybody 
whether  that  land  was  used,  unless  the  using  it 
became  an  obstruction  to  the  navigation  of  the 
river.  And  therefore,  I think,  it  may  bo  well 
anticipated  that  these  plans  would  deal  with  only 
what  was  to  be  dono  by  way  of  permanent  ob- 
struction, and  would  not  deal  with  that  which  was 
done  by  way  of  floating  obstruction.  All  must 
depend  upon  tho  construction  of  tho  statute.  By 
sects.  7 and  8,  the  local  board  “ may  make  or 
maintain  in  tho  line  or  situation,  and  according  to 
the  levels  defined  on  the  deposited  plans  and  sec- 
tions, and  upon  tho  lands  delineated  in  the  said 
plans,  and  described  in  the  books  of  reference 
thereto,  the  following  works.”  Now,  if  all  after 
that  had  related  to  permanent  structures,  or  if  it 
had  beeu  clearly  shown  that  the  word  “ works,” 
and  all  that  precedes  it,  was  to  be  applicable  to  all 
that  comes  after  it,  I should  have  felt  verv  great 
doubt  whether  the  word  “ floating  stage  ,r  could 
bo  added  ; but  the  word  “works  " seems  to  me  to 
be  capable  of  being  applied  to  the  more  permanent 
works  which  would  require  the  taking  of  other 
people's  lands.  There  are  more  things  than  one 
required  to  be  constructed  as  a permanent  work. 
There  is  to  be  a pier  or  landing-stage,  which, 
taking  the  plans  into  aooount,  was  clearly  a con- 
struction upon  other  people’s  land,  and  there  is  to 
be  a reservoir,  which  is  a matter  which  we  have 
not  had  to  deal  with  in  this  case ; but  which, 
I think,  was  another  permanent  work  to  be  dono 
ou  other  people’s  land,  and  must  hove  been  re- 
quired to  be  shown  in  some  deposited  plans.  The 
Act  says  that  the  board  have  power  “ to  construct 
a pier  or  landing-stage  at  New  Brighton,  together 
with  all  such  jetties,  Ac.,  as  the  board  shall  from 
time  to  time  think  fit.”  It  seems  to  me  that  this 
contemplates  not  merely  works  which  were  then 
in  the  minds  of  tho  defendants,  nor  merely  works 
which  were  shown  upon  the  deposited  plans,  but 
works  which  were  not  then  in  their  minds,  which 
might  from  time  to  time  become  necessary 
as  conveniences,  not  os  parts  of  these  works, 
but  as  conveniences  in  connection  with  them. 
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And  when  you  think  what  it  was  that  was  re- 
quired, this  view  seems  to  be  strengthened.  Here, 
according  to  the  deposited  plans,  is  this  fixed  pier, 
which  is  in  fact  itself  a jetty,  which  according  to 
the  deposited  plans  is  carried  out  to  low  water 
mark  and  a little  beyond,  and  I am  inclined  to 
think  that  at  one  time  the  defendants  did  not  con- 
template making  tho  adjuncts  to  it  which  they 
afterwards  did.  But  this  was  to  be  taken  out  into 
the  Mersey.  Now  we  know  what  sort  of  a river 
that  is  ; the  bed  alters,  not  only  from  year  to  year, 
but  from  month  to  month,  and  from  week  to  week. 
Everybody  must  know  that  even  though  steamers 
might  come  to  the  foot  of  that  fixed  pier  or  land- 
ing stage  at  the  time  it  was  constructed,  although 
they  might  come  there  at  any  height  of  the  water, 
still  in  such  a river  as  that  it  must  be  subject  to 
the  possibility,  nay,  to  the  probability,  that  at 
any  time  that  might  be  silted  up  so  that  the  boatB 
could  not  come  to  tho  pier ; and  if  they  could  not 
come  to  the  pier  at  low  water,  tho  inconvenience 
to  a large  body  of  people  became  at  once  raon- 
itrous ; and  that  it  had  been.  As  everybody  who 
knows  Liverpool  knows,  up  to  the  time  of  the 
passing  of  this  Act  of  Parliament,  although 
there  used  to  be  formerly  a landing  pier,  which 
ran  out  at  low  water,  yet  at  spring  tides  and 
different  conditions  of  the  river,  it  could  not  reach 
far  enough,  and  people  were  obliged  to  get  out  of 
the  steamboats  into  fiat  bottomed  boats,  and  so 
were  carried,  with  great  danger,  to  the  landing 
place.  Therefore,  it  seems  to  mo  what  the  Legis- 
lature contemplated  was  further  conveniences — 
no  part  of  the  original  plans — which  were  to  bo 
dealt  with  from  time  to  time. 

Still,  the  defendants  were  not  to  have  abso- 
lute power  to  deal  with  tho  Mersey  according 
to  their  views  of  the  convenience  of  the  public 
with  reference  to  this  landing  stage;  the  rest 
of  the  public  and  those  who  frequented  the 
Mersey  were  to  be  considered  also ; and,  ac- 
cordingly, the  powers  of  sect.  7 were  given 
to  them  subject  to  the  control  mentioned  in 
sect.  8.  At  the  first  blush  sect.  8 would  seem  to 
be  somewhat  agaiust  what  I have  said,  because  it 
runs : “ Previously  to  commencing  tho  pier  or 
landing  stage,”  the  matter  is  to  be  laid  before 
the  High  Admiral,  or  the  person  acting  for  him 
at  Liverpool ; but  I think  that  must  be  read 
subject  to  what  I have  said,  and  that  the 
meauing  is  " previously  to  commencing  a pier 
or  landing  stage  at  the  beginning,  and  pre 
viously  to  commencing  the  works  which  are 
to  be  done  from  time  to  time  as  tho  necessity 
arises,  previously  to  doing  any  work  which  it  may 
be  necessary  to  do  from  time  to  time,  tho  plan  of 
that  work  is  to  be  deposited  at  the  Admiralty 
office,  and  the  Admiralty  is  to  pass  itB  judgment 
upon  it.”  That  would  give  the  necessary  protec- 
tion to  all  the  public.  That,  being  the  true  mean- 
ing, it  would  come  to  this : whether  it  does  not 
give  the  defendants  power  to  do  any  work,  with 
iho  consent  of  the  Bourd  of  Admiralty,  which  it 
does  not  seem  to  me  to  give  anywhere.  It  must 
be  to  do  work  which  may  fairly  be  considered  as 
a convenience  in  connection  with  the  pier  or  land- 
ing stage  at  New  Brighton. 

Now,  what  was  it  that  happened  P Accord- 
ing to  the  original  plan,  no  doubt  there  was 
to  be  a permanent  pier  or  landing  stage  going 
down  somewhat  below  low  water.  Before  that 
wa.>  actually  constructed,  it  seems  to  mo  that 


it  became  obvious  to  tho  defendants  that  that 
was  not  the  best  plan,  and  thereupon  they 
abandoned  the  permanent  pier ; they  did  not  take 
it  down  to  low  water  mark,  they  made  a bridge 
which  might  be  thrown  over  from  that  pier  to  a 
floating  landing  stage,  and,  having  constructed  the 
floating  landing  stage,  they  moored  it  below  low 
wnter  mark,  and  threw  the  bridge  from  that  per- 
mauent  pier  on  to  the  floating  landing  stage.  It 
has  been  remarked,  as  Mr.  Justice  Keating  has 
pointed  out,  that  the  floating  landing  stage  is  not 
to  the  north  or  t-o  the  east  to  go  beyond  the  line  of 
the  permanent  pier,  as  at  first  projected  ; and  he 
has  in  part  grounded  his  judgment  upon  that  fact. 
I,  of  course,  in  what  1 am  now  about  to  say,  seeing 
that  he  has  partly  grounded  his  judgment  upon 
that  fact,  speak  with  tho  greatest  possible  hesita- 
tion, but,  as  I said,  I foci  bound  to  givo  my 
opinion — I feel  bound  to  say  that  in  my  judgment, 
even  if  it  had  gono  beyond  these  lines,  as  long  as 
it  could  fairly  be  said  to  be  a convenience  attached 
to  this  landing  place,  and  has  the  assent  or 
tho  consent  of  the  Admiralty,  and  also  of  the 
conservators,  it  would  be  within  tho  Act.  I, 
therefore,  have  come  to  the  same  conclusion,  not 
absolutely  for  the  same  reason,  as  my  brother 
Keating,  that  tho  floating  landing  stage,  and 
tho  mooring  of  it,  being  undoubtedly  capable 
of  being  considered  conveniences  in  connec- 
tion with  the  pier  or  landing  stage,  and  having 
been  approved  by  Admiral  Evans,  who  was 
acting  for  the  Admiralty  and  for  tho  conser- 
vators, it  being  found  that  it  was  approved 
by  the  conservators,  and  their  agents,  and  by 
the  Admiralty— the  floating  landing  stage  and 
its  moorings,  although  obstructions  to  the  naviga- 
tion of  tho  river,  were  constructions  authorised  by 
this  Act  of  Parliament.  It  seems,  therefore,  to  be 
dear  to  me  that  the  plaintiffs  cannot  succeed  upon 
tho  first  cause  of  action. 

But  then  comes  the  question  whether,  assum- 
ing this  landing  stage  and  its  moorings  to  be 
within  the  authority  of  the  Act,  there  is 
nevertheless  a cause  of  aetiou  which  tho  plain- 
tiffs can  maintain.  I think  it  is  true  that  they 
were  bound  to  cxcrciBo  due  care  in  the  way 
in  which  they  did  that  which  they  were  authorised 
to  do.  Whatever  my  own  private  opinion  may  be 
as  to  the  particular  finding  which  has  been^fonnd 
by  a most  able  arbitrator,  and  by  an  arbitrator 
most  able  in  this  matter  of  seamanship,  if  it  may 
bo  so  called,  I should  not  think  of  acting  on  any 
private  view  of  my  own  as  against  the  real  spirit 
of  his  finding,  but  he  has  found  there  was  negli- 
ence  in  the  defendants  in  not  placing  a different 
ind  of  buoy  to  notify  the  position  of  one  of  tho 
anchors.  He  has  found — I take  it  to  be,  the  real 
meaning  of  his  finding,  because  otherwise  his 
finding  would  have  been  obviously  futile  — 
that  there  was  no  negligence  of  any  kind  in 
in  tho  plaintiffs.  He  has  thereforo  found  that  the 
defendants  had  either  done  something  negligently 
which  they  were  bound  to  do  with  reasonable  care, 
or  that  they  had  negligently  omitted  to  do  some- 
thing which  they  ought  to  have  done,  and  that 
this  has  been  the  cause  of  injury  to  the  plaintiffs. 
That  seems  to  me  to  be,  under  tho  ordinary  rules, 
a cause  of  action  under  which  the  plaintiffs  would 
be  entitled  to  recover. 

Then  comes  the  question,  whether  the  plain- 
tiffs are  prevented  from  recovering  by  not  hav- 
ing  given  notice  of  action.  That  again  depends 
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on  the  construction  of  the  ActB  of  Parliament, 
and  wherever  there  is  to  be  a construction  of 
Acts  it  is  impossible  to  sav  that  the  matter  can 
be  without  difficulty.  The  floating  landing  stage  is 
either  placed  as  it  is  without  any  authority  at  all, 
or  it  is  placed  as  it  is  under  the  authority  of  the 
Act  of  1864.  It  is  found  as  a fact  that  the  floating 
stage  and  anchor  were  both  established  by  the 
defendants  under  a bond  fide  beliof  that  they  were 
acting  under  the  powers  of  that  Act.  The  first 
question  then  is,  whether  if  the  thing  be  done 
under  such  bond  fide  belief,  any  notice  of  action  is 
to  be  given  to  the  defendants  by  this  Act.  That  is 
said  first  to  depend  upon  whether  sect.  139  of  the 
Public  Health  Act  1848  is  not  incorporated  iu  it, 
and  whether  it  can  bo  applied  to  anything  which 
is  bond  fide  supposed  to  be  done  under  the  Act  of 
1864,  or  indeed  to  anything  which  is  actually  done 
under  that  Act.  This  depends  upon  the  construc- 
tion of  sect.  2 of  the  Act  of  1864.  [The  learned 
Judge  read  the  section.]  I understood  Mr.  As- 
pinall  to  say  that  no  powers  could  be  given  to  the 
local  board  under  the  Public  Health  Act  except 
such  powers  as  they  would  have  to  execute  within 
the  Wallasey  district.  It  must  be  obvious,  I think, 
that  in  constructing  the  pier,  in  dealing  with  the 
landing  stage,  they  are  executing  this  Act,  because 
it  is  only  by  executing  this  Act  that  they  can  do 
these  things.  It  is  no  doubt  an  anomalous  state 
of  things  that  the  Wallasey  Board  should  be  given 
this  ferry  at  all ; but  it  is  done.  It  was  done  by  a 
former  Act  of  Parliament,  and  their  powers  are 
increased  under  this;  and  when  they  are  construct- 
ing and  maintaining  the  landing  stage  at  New 
Brighton,  and  when  they  are  carrying  out  every- 
thing which  this  Act  authorises,  it  seems  to  me 
impossible  to  say  that  they  are  not  “ executing  ” 
the  Act.  The  real  question  seems  to  be,  is  sect. 
139  a “ provision  ” of  the  Public  Health  Act  18-48? 
Undoubtedly  it  is,  and  a provision  of  the  most 
important  kind;  and  therefore  it  is  within  the 
terms  of  this  section  that  what  they  do  in  order  to 
execute  this  Act  is  to  be  subicct  to  that  provision. 
But  tho  cases  go  further,  and  say  that  it  is  not  only 
what  is  done  under  the  Act  bnt  what  is  done  under 
a bond  fide  beliot  that  the  Act  is  being  executed,  that 
is  to  be  protected ; and  tho  protection  is  hardly 
wanted  unless  they  have  gone  beyond  the  Act. 
But  thon  Mr.  Aspinall  takes  two  objections.  Ho 
says,  even  supposing  that  that  is  a provision  which 
ib  applicable,  yet  it  is  not  applicable  to  this  case, 
because  here  it  is  a more  nonfeasance.  As  I 
understand  tho  former  decisions,  they  come  to 
this,  that  whenever  you  sue  in  tort  for  either 
a breach  of  duty  or  for  an  omission  to  perform 
a duty  properly,  either  case  is  within  the  mean- 
ing of  a clause  requiring  notice  of  action.  In 
Newton  v.  Ellis  ( ubi . sup.)  Coleridge,  J.  says, 
“This  is  not  a case  of  not  doing.  Tho  defen- 
dant does  something,  omitting  to  secure  pro- 
tection to  the  public.  And  Erlo,  J.  says,  “The 
cause  of  action  is  making  the  hole,  blended 
with  the  not  putting  up  a light.”  It  is  said  by 
Kelly,  C.B.,  in  Wilson  v.  Mayor  of  Halifax  (L.  Rep. 
3 Ex.  119;  17  L.  T.  Rep.  N.  S.  660),  “It  is 
now  settled  by  authority  that  an  omission 
to  do  something  that  ought  to  be  done  in 
order  to  the  complete  performance  of  a duty 
imposed  on  a public  body  under  an  Act  of  Parlia- 
ment, or  the  continuing  to  leave  any  such  duty  un- 
performed, amounts  to  an  act  dono  or  intended  to 
oe  done  within  the  meaning”  of  the  clauses 


requiring  notice  of  action.  I cannot  conceive 
words  which  would  more  completely  control 
the  present  case.  See  also  the  remarks  of 
Byles,  J.  in  Davis  v.  Curling  (ubi.  sup.)  Then 
it  iB  said  that  as  the  omission  is  to  mark  an 
anchor  which  was  placed  entirely  beyond  their 
authority  under  the  Act,  the  negligence  of 
omitting  to  give  notice  with  regard  to  some- 
thing which  they  had  no  right  to  do,  does 
not  come  within  the  statute.  That  is,  as  I 
understand  it,  to  say  that  a negligence  upon  a 
negligence  deprives  a party  of  his  right  to  notice 
of  action.  But  all  the  conduct  of  the  defendants, 
whatever  it  is  which  gives  rise  to  the  cause  of 
action,  was  conduct  which  they  bond  fide  believed 
to  be  authorised  by  the  Act.  1 think  that  the 
plaintiffs  do  not  maintain  their  first  cause  of 
action ; that  they  might  have  maintained  their 
second  cause  of  action  if  they  had  given  notice ; 
but  inasmuch  as  they  have  not  given  notice,  they 
cannot  maintain  the  second  cause  of  action  any 
more  than  they  can  the  first.  I further  think  that 
even  though  they  could  have  maintained  the  first 
cause  of  action  as  well  as  the  second,  yet  that  for 
want  of  notice  they  could  not  maintain  either. 

Denman,  J. — The  cause  of  action  here  is  not 
buoying  the  anchor,  and  it  has  been  contended  for 
the  plaintiffs  that  the  defendants  had  no  authority 
to  put  down  tho  anchor  at  all.  To  this  the  defen- 
dants have  replied,  even  if  they  had  no  such  autho- 
rity, they  are  still  not  to  be  held  liable,  on  the 
ground  that  what  they  did  was  for  the  benefit  of 
the  public,  and  for  this  they  cite  It.  v.  llussell 
(6  B.  <fc  C.  566).  Now  I had  long  understood  that 
It.  v.  Russell  was  practically  overruled,  and  I am 
of  opinion  that  R.  v.  Ward  (4  Ad.  A E.  38*4) 
does  practically  overrule  it.  Since  the  date  of 
R.  v.  Ward,  no  case  following  R.  v.  llussell 
can  bo  found.  Without  statutory  authority, 
therefore,  there  was  no  right  to  put  an  anchor 
where  thiB  anchor  was  put.  But  the  plaintiffs  say 
that,  even  if  there  wero  statutory  authority,  it  has 
been  negligently  exercised,  and  the  arbitrator  has 
found  negligence  in  fact,  so  that  the  substantial 
question  in  the  case  is  whother  or  not  notice 
of  action  was  requisite,  that  is,  whether  sec- 
tion 139  of  tho  Public  Health  Act  1848, 
can  be  taken  to  apply.  I think  that  notice 
of  action  was  required ; and  the  cases  have  been 
so  fully  gone  into  both  during  the  argument,  and 
by  my  learned  brethren,  that  I think  it  is  quite 
unnecessary  to  add  anything  to  that  part  of  the 
case,  except  to  say  that  I entirely  concur  that  here 
a notice  of  action  was  required.  But  from  the 
importance  of  the  case,  I think  it  right  to  say  aUo, 
that  although  sections  7 and  8 of  the  Act  of  1864, 
are  not  very  clear,  they  are,  in  my  judgment,  quite 
clear  onough  to  show  that  the  act  done  in 
placing  the  anchor  at  the  bottom  of  the  river 
was  done  under  the  authority  of  those  statutes. 
Tho  words  of  sect.  7 arc  not  very  artificial,  because 
they  raise  a considerable  doubt  as  to  whether  the 
first  user  of  the  word  “ works  ” might  not  be  held 
to  overrule  the  subsequent,  user  of  the  same  word; 
and  if  so,  whether  the  whole  work  must  not  be 
taken  to  have  been  done  on  the  lands  delineated  on 
the  plans.  But  a sufficient  answer,  I think,  has  been 
given  to  that  by  my  brother  Brett  when  he  severs 
the  word  “ works  ” from  the  word  “conveniences 
and  I think,  taking  the  whole  of  the  Acts  aud 
clauses  together,  that  “ conveniences  in  connection 
therewith”  are  not  necessarily  conveniences  upon 
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any  lands  delineated  on  the  plans  in  the  same 
strict  sense  in  which  permanent  works  mnst  be  so 
held  to  bo  confined.  This  view  is  strengthened  by 
looking  at  the  whole  of  tho  statutes  together,  and 
by  seeing  what  powers  the  Board  took  under  the 
Act  of  1858,  as  well  as  that  of  1864.  It  mnst  be 
remembered  that  this  is  a ferry  to  be  worked  by 
steamers  running  between  Liverpool  and  New 
Brighton,  and  some  Btrcas  must  be  laid  on  sect.  37 
of  the  Act  of  1856  which,  after  sect.  36  had  given 
the  power  for  the  first  timo  to  leave  or  pnrehase 
the  ferry,  confers  upon  the  board  the  power  to  hire 
and  maintain  steam-vessels,  Ac.,  so  that  they  wore 
a board  with  the  power  given  them,  and  the  duty 
imposed  npon  them  of  working  the  ferry  to  and  fro. 
Then  from  sect.  7 of  tho  Act  of  1864  an  intention  is 
gathered  from  tho  plans  deposited  of  having  certain 
permanent  works, a portion  of  them  between  high 
and  low  water  mark,  and  a portion  below  low  water 
mark ; whereupon  sect.  8 comes,  and  not  only  gives 
the  Admiralty  a veto  upon  the  pier  or  landing 
stage  or  the  works  connected  therewith,  but  orders 
that  the  local  board  shall  deposit  plans  at  the 
Admiralty  office  M of  tho  works  connected  there- 
with.” Those  works  were  to  be  works  to  enable 
the  board  to  work  the  ferry  to  and  fro,  and 
it  does  in  fact  appear  from  the  case  that 
the  Admiralty  had  before  them  plans  not  only  of  a 
solid  structure  upon  certain  delineated  lands,  or  on 
the  part  expressly  delineated  below  low  water 
mark,  but  tnat  tney  had  before  them  this  very 
scheme,  and  that  they  sanctioned  it  as  a useful 
mode  of  carrying  out  the  operations  of  the  Act ; 
and  that  being  so,  and  the  question  being  one  on 
which  we  may  draw  inferences  of  fact,  I come  to 
the  conclusion  that  this  was,  in  the  strictest  sense 
of  tho  word,  a convenience  in  connection  with  the 
landing  stage  at  New  Brighton ; that  it  was  a work 
which  was  convenient  for  tho  carrying  on  of  the  J 
very  duty  which  the  board  had  to  perform,  and 
consequently,  that  the  putting  down  of  tho  anchor,  | 
which  I take  to  have  been  an  essential  part  of  the  I 
floating  stage  itBclf,  was  an  act  which  the  statute 
had  authorised.  Then,  having  committed  some 
act  of  negligence  in  tho  course  of  buoying  that 
particular  anchor,  I think  that  they  are  entitled  to 
notice  of  action,  and  that  therefore  on  these 
two  grounds  our  judgment  mnst  be  for  the 
defendants. 

Judgment  for  defendants. 
Attorneys  for  plaintiffs : Chester,  Urquhart , 
Bushby,  and  Mayhew,  for  Wright,  Stockley,  and 
Beckett,  Liverpool. 


AMERICAS’  REPORTS. 

UNITED  STATES  DISTRICT  COURT, 
EASTERN  DISTRICT  OF  NEW  YORK. 

Reported  by  R.  D.  Bkkedict,  Proctor  and  Advocate. 
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Bottomry — Priority — Nonliability  of  matter. 

In  the  absence  of  any  special  agreement  to  that  effect, 
the  master  of  a ship  does  not  incur  any  personal 
liability  to  repay  to  a bottomry  lender  the  sum 
borrotved  by  him  on  bottomry,  where  the  bottomry 
bond  becomes  due  by  the  safe  arrival  of  the  ship, 
and  the  ship  and  freight  prove  insufficient  to  dis- 
charge it  in  full. 

The  implied  contract  of  the  master , arising  under 


the  general  rule  of  the  maritime  late,  out  of  an 
advance  of  money  for  the  ship,  is  extinguished 
when  a lawful  contract  of  bottomry  has  been 
made  and  the  debt  has  been  put  at  risk. 

The  contract  of  bottomry,  which  is  not  only  a con- 
tract of  great  sanctity,  but  also  of  great  pecu- 
liarity, is  not  a mere  agreement  for  security. 

The  reasons  for  the  presumption  of  liability  on  the 
part  of  a master  to  seamen  and  to  material-men , 
fail  in  case  of  bottomry. 

The  master  of  a ship,  although  an  agent  of  the  oumer, 
is  also,  in  a certain  sense,  a public  officer. 
Presuming  a matter  to  have  a lien  upon  his  ship 
for  wages  and  disbursements,  he  is  entitled  to 
payment  out  of  the  proceeds  of  the  ship  in 
priority  to  a bottomry  bondholder,  provided  that 
he  the  master  has  not  personally  bound  himself 
by  the  bond. 

Tins  was  an  application  to  the  District  Court,  for  an 
order  to  determine  the  priority  of  payment  of  tho  re- 
spective domands  against  tho  proceeds  of  the  bark 
Irma,  which  were  insufficient  to  satisfy  all  claims. 
Several  lihcls  had  been  filed  agoinBt  the  vessel,  bat 
the  only  libels  which  are  at  present  material  are 
those  filed  by  Timothy  Darling  and  Co.,  holders  of 
a bottomry  bond  upon  tho  said  ship,  to  recover 
the  amount  of  the  bond,  and  by  Chummings,  the 
master,  for  his  wages  and  disbursements,  and  by 
the  mate  and  pilot  of  the  said  vessel  to  recover 
their  wages. 

The  bond  had  been  signed  by  tho  master  abroad, 
but  although  binding  the  ship,  it  contained  no 
covenant  making  him,  the  master,  personally 
liable.  The  master  by  his  libel  claims  a lien  for 
his  wages  and  disbursements.  The  libels  were 
not  put  in  issue,  and  to  save  expense  this  applica- 
tion was  mado  to  tho  conrt  to  settle  the  priorities 
before  proceeding  with  the  suits.  Tho  facts  and 
arguments  nre  sufficiently  noticed  in  the  opinion 
of  the  court. 

Benedict,  J. — Those  are  two  causes  which  have 
been  brought  before  me  on  an  application  for  an 
order  determining  the  priority  of  the  respective 
demands  in  the  distribution  of  the  proceeds  of  the 
vessel,  which  are  insufficient  to  pay  all  the  claims 
against  her.  The  only  question  which  calls  for  any 
particular  examination,  has  arisen  between  the 
libellants,  Timothy  Darling  and  Co.,  whose  libel  is 
filed  to  recover  the  amount  of  a bottomry  bond 
executed  by  Cummings,  as  master  of  the  vessel, 
and  Cummings  himself,  who  has  filed  his  libel  to 
recover  a balance  due  to  him  for  his  own  wages, 
and  for  advances  of  wages  made  by  him  to  the 
crew.  If  the  demand  of  Cummings  be  paid  out  of 
the  proceeds  of  the  vessel,  in  preference  to  the 
bottomry  bond,  the  remainder  will  be  insufficient 
to  pay  the  bottomry  bond  in  full,  and  therefore  the 
bottomry  lenders  contest  tho  right  of  the  master 
of  the  vessel  to  priority  over  the  oottomry  bond. 

Tho  position  taken  is,  that  tho  master  is  per- 
sonally liable  to  the  bottomry  lender  for  tho  sum 
borrowed,  and,  supposing  that  he  has  a lien  for 
his  demand,  he  cannot  be  paid  in  preference  to  tho 
bottomry  bond,  when  snen  payment  will  create  a 
deficiency  in  the  bond,  which  lie  is  liable  to  make 
good.  The  question  raised  is  one  which  ha3  seldom 
arisen,  owing  doubtless  to  the  fact  that  in  very 
many,  if  not  in  most,  cases  of  bottomry,  tho 
master  binds  himself  personally  for  the  debt, 
by  means  of  a special  covenant  inserted  in  the 
bond,  and  is  not,  therefore,  in  a position  to 
dispute  his  liability  for  auy  deficiency  that  may 
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arise  from  the  distribution  of  the  proceeds  of  the 
ship.  But,  in  this  instance,  the  bottomry  bond 
contains  no  such  covenant,  and  the  master  denies 
any  liability  whatever  to  the  bottomry  lenders  for 
any  part  of  the  bottomry  loan.  I am  therefore 
called  on  to  determine  the  question  of  law,  whether, 
in  the  absence  of  any  special  agreement  to  that 
effect,  the  master  of  a ship  incurs  any  personal 
liability  to  repay  to  the  bottomry  lender  the 
amount  borrowed  on  bottomry,  when  the  bond 
becomes  duo  by  the  safe  arrival  of  tho  ship,  and 
the  proceeds  of  the  ship  and  freight  prove  msuf- 
ficicnt  to  discharge  it  in  full. 

In  considering  this  question,  I am  not  re- 
quired to  speak  of  the  liability  of  the  Bhip  mas- 
ter for  neglect  or  malfeasance,  nor  of  a case 
where  the  bottomry  bond  proves  invalid,  or  when 
no  risk  has  ever  attached,  or  where  tho  stipu-  i 
lated  voyage  is  not  performed,  or  whore  the 
ship  and  freight  is  not  abandoned  to  the  bond- 
holder, nor  yet  of  acaBc  where  tho  bond  is  executed 
by  an  owner  of  the  ship.  What  I have  occasion 
to  say  is,  therefore,  intended  to  refer  to  tho  case 
here  presented,  where  it  is  sought  to  hold  the 
master  personally  liable  for  the  loan,  where  the 
bond  is  a valid  bottomry  bond  executed  by  the 
master,  as  such,  in  a foreign  port,  for  a voyage 
which  has  been  duly  performed,  and  where  tne 
ship  and  freight  are  applied,  so  far  as  they  will  go, 
to  the  payment  of  the  bond,  and  whore  the  master 
has  made  no  special  agreement,  to  be  responsible 
for  the  loan.  Upon  this  question  I remark — first, 
that  the  bottomry  lender,  in  order  to  establish  a 
personal  liability  on  the  part  of  the  master,  cannot 
rosort  to  the  general  liability,  which  the  master  of 
a ship  is  presumed  to  incur  for  debts  contracted 
and  advances  made  in  behalf  of  the  ship.  The 
implied  contract  of  tho  master,  arising,  under  tho 
general  rule  of  the  maritime  law,  out  of  an  advance 
of  money  for  the  ship,  is  extinguished  when  a 
lawful  contract  of  bottomry  is  mado  and  tho  debt 
has  been  put  at  risk.  All  other  obligations  merge 
in  the  now  contract,  which  places  the  lender  in  a 
new  and  different  relation  to  the  vessel,  and  it  is 
to  the  rights  and  obligations  arising  out  of  the 
contract  of  bottomry  alone  that  the  lender  must 
thereafter  look. 

The  contract  of  bottomry,  which  is  not  only 
a contract  of  great  sanctity,  but  also  of  great 
peculiarity,  is  not  a mere  agreement  for  secu- 
rity. **  It  is  neither  a sale,  nor  a partnership, 
nor  a loan  properly  speaking,  nor  insurance,  nor  a 
compound  of  different  constructions  — vndique 
collatU  membris ; but  it  is  a contract  having  a 
specific  name — u»  control  nomme — and  a character 
peculiar  to  itself :”  (Emerigon,  Contrat  a la  grouse, 
ch.  1,  s.  2.)  When  once  the  bottomry  risk  has 
attached,  the  creditor  becomes  a bottomry  lender, 
and  nothing  else.  " Ho  who  lends  money  on 
bottomry,  makes  a contract,  which  is  t-o  be  followed 
out  in  all  its  remedies  as  such (Cnrtis,  J.f  1 
Car.  C.  0.  351 ; Tho  brig  Ann  C.  Pratt , Brady  v. 
Bat?*,  0 Met.  250 ; Tla>  Ann  C.  Pratt,  IB  How.)  The 
holders  of  a bottomry  bond  aro  therefore  not 
holders  of  a mortgage,  and  the  rules  applied  in 
cases  of  mortgage  have  little  or  no  application 
hero. 

Bnt  although  the  only  contract,  upon  which 
these  bottomry  lenders  can  rely,  is  the  contract  of 
bottomry,  it  i ces  not  follow  that  they  have  not  by 
that  contract  the  personal  liability  of  the  master 
uptu  the  safe  arrival  of  the  ship,  notwithstanding 


the  circumstance  that  the  instrument  given  to  bind 
the  ship  docs  not  expressly  provide  for  any  per- 
sonal liability  of  the  master.  A personal  liability 
on  the  part  of  the  master  in  case  of  the  safe  arrival 
of  tho  ship  may  form  part  of  a valid  contract  of 
bottomry,  as  has  often  been  held  where  that 
liability  had  been  stipulated  for  in  the  bottomry 
bond.  The  question  here  is  whether  such  a liabi- 
bility  does  not,  by  implication  of  law,  constitute  an 
element  in  every  such  contract,  as,  for  instance,  it 
does  in  tho  contract  with  the  Beamen.  These 
bondholders  maintain  that  such  a personal  liability 
is  implied  by  the  maritime  law,  and  that  it  can  be 
resorted  to,  at  least  to  make  good  any  deficiency 
after  exhausting  their  remedies  against  the  vossel 
and  freight.  In  support  of  this  position,  the  words  of 
Lord  Tenterden  are  cited,  when  he  says  the  remedy 
of  tho  lender  on  bottomry  is  “against  the  master  or 
the  ship  ” (Abbott  on  Shipping,  5th  edit.,  p.  156), 
and  also  the  statement  in  Kent’s  Commentaries 
(3  Kent,  p.  355), that  “for  the  repayment  of  a sum 
borrowed  on  bottomry  the  person  of  the  borrower 
is  bound  os  well  as  the  property  charged.”  Those 
two  citations  from  the  high  authorities  named  will 
be  found  on  examination  not  to  be  to  the  same 
point.  Tho  borrower  alluded  to  by  Chancellor 
Kent  is  not  the  master,  but  the  owner  of  the  ship, 
as  the  context  shows.  On  page  360  the  master 
will  be  found  spoken  of  as  distinguished  from  the 
“ borrower.”  So  understood,  the  citation  has  no 
direct  bearing  on  tho  question  under  discussion; 
and  as  to  the  remark  of  Lord  Tenterdon,  it  must 
bo  understood  as  referring  to  such  a bond  as  ho 
describes  in  a subsequent  paragraph,  and  sets  out 
at  longth  in  his  appendix,  which  contains  a special 
covenant  on  the  part  of  the  master:  (Abbott  on 
Shipping,  p.  160.)  Reference  is  also  made  to  the 
general  principle  of  the  maritime  law,  according 
to  which  the  master  of  a ship  is  presumed  to  bind 
himself  personally  in  every  contract  made  in 
behalf  of  tho  ship,  as  showing  the  existence  of 
such  a liability  in  tho  contract  of  bottomry.  But, 
if  such  were  the  rule  in  all  other  cases,  it  would 
afford  little  reason  for  supposing  the  liability  to 
exist  in  a contract  of  bottomry,  for  “ bottomry  is 
a contract  resembling  nothing,  and  being  consistent 
with  nothing  but  itself  ” (Curtis,  J.t  1 Cur.  C.  C.f 
p.  350),  and  I am  of  opinion  that  the  reasons 
on  which  the  general  rule  rests  will  be  found  to 
be,  for  the  most  part,  wanting  in  the  case  of 
bottomry.  Take,  for  instance,  tne  reasons  which 
led  to  the  personal  liability  of  tho  master  to  tho 
crew.  The  master  is  personally  liable  to  the  sea- 
men, for  sailors,  because  of  well-known  traits,  must 
have  every  security  possible,  to  prevent  them  from 
losing  their  wages  and  becoming  objects  of  charity. 
They  naturally  look  for  their  wages  in  tho  first 
instance  to  the  master,  who  commands  them 
during  the  voyage,  who  provides  them  their  food, 
who  cures  them  when  sick,  and  punishes  them 
when  they  disobey,  and  from  long  usage  he  has 
thus  become  personally  bound  for  thoir  wages. 
Another  instance  is  the  personal  liability  of  the 
master  for  the  bills  of  material  men  and  for  ad- 
vances of  money.  Obligations  of  this  class  derive 
their  distinctive  character  from  the  fact  that  they 
are  generally  made  in  foreign  ports,  where  they 
aro  to  bo  discharged,  and  where  the  owners  are 
not,  and  it  is  therefore  permitted  to  look  to  the 
master  who  is  present,  leaving  him  to  reimburse 
himself  from  the  owners  when  be  returns  home. 
Considerations  of  this  character,  coupled  perhaps 
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with  the  fact  that  in  the  earlier  history  of  naviga- 
tion as  well  as  afterwards  on  the  revival  of  com- 
merce in  the  middle  ages,  the  master  almost  in- 
variably was  an  owner  nnless  he  was  a slave,  led  to 
the  establishment  of  the  presumption  of  personal 
liability  on  the  part  oftho  master  in  contracts  made 
for  the  ship  as  a “ usage  and  custom  of  the  Beas." 
But  it  will  be  difficult  to  find  in  the  maritime  law 
any  trace  of  such  presumption  in  cases  of  bottomry ; 
and  tho  considerations  which  presB  in  favour  of  it, 
on  other  occasions  have  in  such  contracts  little 
force.  The  lender  on  bottomry  is  not  ignorant 
and  poor  like  the  sailor.  He  becomes  beneficially 
interested  in  the  voyage.  His  loan  is  never  to  be 
repaid  in  the  foreign  port  where  it  is  effected,  but 
on  the  contrary,  is  payable  where  the  owners  are 
supposed  to  be  or  to  have  funds,  and  tho  ship  is 
specifically  bound.  No  necessity,  therefore,  exists 
for  the  personal  responsibility  of  the  master. 

Furthermore  great  injustice  must  follow  if  such 
a personal  responsibility  on  the  part  of  the 
master  bo  attached  by  tho  law  to  the  con- 
tract of  bottomry,  because  the  master  is  with- 
out remedy  over  against  the  owners  of  the  ship 
for  any  sum  thus  extracted  from  him,  not- 
withstanding the  fact  that  the  owners  receive-  the 
benefit  of  the  loan.  This  results  from  the  cha- 
racter of  the  transaction,  and  the  nature  of  the 
liability  on  the  part  of  the  shipowner  which  grows 
out  of  it.  The  owner  of  a ship  is  indeed  said  to 
be  liable  for  a bottomry  bond,  as  well  as  the  ship, 
if  the  ship  arrive  safe,  but  this  is  not  a liability 
arising  from  a contract  of  the  owner  made  by  the 
hand  of  his  agent,  the  master,  with  tho  bottomry 
lender.  The  master  of  a ship,  although  an  agent 
of  the  owner,  is  also  in  a certain  sense  a public 
officer.  “ The  master  of  a ship  is  not  an  ordi- 
nary agent,  but  one  of  a Hpecial  kind — tut  gene- 
ris” (Sir  R.  Phillimore,  The  Thetis,  3 Mar.  Law 
Cas.  O.  S.  357;  22  L.  T.  Rep.  77.)  “He  is  a 
known  and  public  officer.”  (Sea  taws,  Art.  2, 
Of  the  Masters  of  Ships.)  “ The  rights  and  duties 
Bpringing  out  of  the  position  of  ship  master  are  of 
a public  character.”  (Bedarride,  Com.  de  Code, 
Liv.  2,  Tome  2,  Art.  359.)  “The  master  of  a ship 
has  a threefold  responsibility,  to  tho  owners,  to 
the  freighters,  and  to  society — the  State.  (Boulay 
Paty,  vol.  1,  383.)  “ Though  he  (the  master)  re- 
ceive a salary,  yot  he  is  a known  and  public 
officer.”  (Molloy,  Bocfic  2,  Ch.  11,  s.  2.)  The  con- 
tract of  bottomry,  when  mado  by  the  master,  is 
made  by  him  to  a certain  extent  in  an  official 
capacity.  He  does  not,  in  a transaction  of  that 
character,  act  simply  as  agent  of  the  owners,  but 
as  master  of  tho  ship.  It  is  not  within  the  scope 
of  the  shipmaster’s  authority,  a a the  agent  of  tlie 
owners,  to  bind  them  personally  as  his  principals 
by  a bottomry  contract.  Tho  owners  are  liable 
when  the  vessel  comes  to  them  safe,  but  not 
because  of  the  acts  of  their  agent  in  borrowing 
money  for  them.  Theirs  is  an  original  liability  to 
the  holder  of  the  bottomry  bond,  arising  out  of 
their  possession  of  the  property  bound  for  the  loan, 
namely,  the  Bhip  and  freight.  This  peculiarity 
in  tho  liability  of  tho  shipowner,  growing  out  of 
bottomry,  is  poiuted  out  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  the  Virgin,  where 
the  court  says : “ In  England  and  America  the 
established  doctrine  is  that  the  owners  are  not 
personally  bound,  except  to  the  extent  of  the  fund 
pledged  which  has  come  into  their  hands.  To  this 
extent  indeed  they  may  correctly  bo  said  to  bo 


personally  bound,  for  they  cannot  subtract  the 
rand  and  refuse  to  apply  it  to  discharge  the  debt. 
But  in  this  case  tho  proceeding  against  them  is 
rather  in  the  character  of  possessors  of  the  thing 
pledged  than  strictly  as  ownors:”  {The  Virgin, 
8 Pet.  538,  554.)  Tho  later  authorities  in  England 
and  America  are  to  the  same  effect:  {The  Brig 
Ann  C.  Trait,  Curtis  J.  1 Curtis’s  C.  C.p.350;  Stain- 
bank  v.  Penning,  11  C.  B.  51 ; 15  Jur.  1082.)  Not 
only  is  such  tho  law  in  England  and  America,  but 
the  same  law  exists  upon  the  Continent.  By  the 
German  Mercantile  Code,  which,  in  respect  to  such 
a subject,  may  be  presumed  to  state  the  rule  of  the 
maritime  law,  as  understood  throughout  a largo 
part  of  Europe,  it  is  declared  (Art.  680,  7th  part), 
that  the  bottomry  creditor  can  enforce  his  claims 
only  to  the  extent  of  tho  bottomried  objects  after 
the  arrival  of  the  vessel : (see  Maritime  Legisla- 
tion by  Wendt,  Appendix,  p.  254.)  Tho  maritime 
law  as  administered  in  France  appears  to  be  the 
same. 

If  then  the  owners  of  a ship  are  not  rendered 
directly  liable,  by  a contract  of  bottomry  made  by 
the  master,  they  cannot  be  rendered  indirectly  liable 
through  a liability  on  their  part  to  the  master  for 
any  sum  exacted  of  him  by  reason  of  the  contract. 
And  if  the  master  be  without  remedy  over  against 
tho  owner  of  the  ship,  it  is  not  to  bo  supposed  that 
he  can  be  held  personally  liable,  and  thus  com- 
pelled to  bear  without  recourse  tho  burden,  not 
only  of  a loan  effected  solely  for  the  benefit  of  the 
shipowner,  but  also  of  the  maritime  interest,  and 
that,  too,  when  he  is  compelled  by  tho  respon- 
sibility of  his  office  to  effect  the  loan,  whether 
willing  or  not  to  assume  such  a burden.  The 
unjust  effect  of  such  a rule  warrants  the  supposi- 
tion that  it  dooB  not  exist  in  tho  maritime  law. 
Aside  from  its  injustice,  there  is  reason  against  it, 
founded  in  public  policy,  for  to  mako  the  master 
by  operation  of  law  liable  for  the  payment  of  the 
bottomry  bond,  or  even  for  the  deficiency  after  the 
ship  and  freight  aro  exhausted,  is  to  otter  him  an 
inducement  to  lose  the  ship,  inasmuch  as  her  safe 
arrival  will  cast  upon  him  a responsibility  which 
he  escapes  if  she  does  not  arrive.  A rule  which 
would  in  any  case  place  the  interest  of  the  mariner 
in  opposition  to  the  welfare  of  the  ship  would  be 
contrary  to  the  whole  spirit  of  the  maritime  law. 

Those  considerations,  which  are  of  a nature 
entitling  them  to  much  weight  in  determining  a 
question  of  maritimo  law,  appear  to  me  sufficient 
to  warrant  a rejection  of  the  doctrine  contended 
for  by  this  bottomry  lender,  and  I find  no  ad- 
judged case  which  impels  me  to  a different  con- 
clusion. No  case  has  been  cited  by  the  advocates 
whore  the  doctrine  in  question  has  been  sustained, 
and  I find  a decision  to  the  contrary  in  the  Eng- 
lish Admiralty,  where  the  same  question  arose, 
and  in  the  same  way,  and  where  the  determination 
was  that  tho  master  of  the  ship  had  not  ceded  his 
prior  right  against  the  ship  by  taking  up  money 
on  bottomry.  Dr.  Lushington  says  : “ Hero  the 
master  has  not  hound  himself  personally  to  pay 
the  bond  ; his  covenant  in  the  bond  is  that  be  is 
master,  and  therefore  ho  has  authority  to  charge 
the  barque,  cargo,  and  freight,  and  that  the 
barque,  cargo,  aud  freight  shall  at  all  times  after 
the  voyage  do  liable  to  the  payment  of  the  money. 
He  has  not,  therefore,  incurred  that  personal 
liability  which  a master  giving  a bottomry  bond 
generally  incurs  in  express  torms : ” ( The  Salacia , 
1 Mar.  Law.  Caa.  0.  S.  261 ; 1 Lush.  548.)  Many 
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remarks  will  be  found  scattered  through  the 
other  cases  in  the  English  Admiralty  which  I 
have  above  cited  looking  in  the  same  direction : 
(Soo  also  The  Edtoard  Oliver,  2 Mar.  Law  Caa. 
0.  S.  p.  507:  The  Jonathan  Goodhue,  Swabey, 
524.)  It  may,  therefore,  be  said  that  tho  authori- 
ties in  the  English  Admiralty  are  adverse  to  the 
position  here  taken  by  tho  bondholder.  Tho  conti- 
nental writers  are  directly  opposed  to  such  a position. 
Thus  Emerigon  (Traite  de  C on  t rats  a la  grosse, 
ch.  7,  sect.  12,  cl.  4)  says,  “ If  in  the  bottomry  bond 
the  master  has  bound  himself  and  his  goods  (of 
which  I have  seen  a thousand  examples),  ho  is  held 
personally  liable,  in  spite  of  the  fact  that  he  acted 
in  the  known  capacity  of  agent,  because  he  has  ren- 
dered himself  bound  for  the  bond,  and  tho  lendors 
have  trusted  his  credit.  If  then  the  vessel  arrives 
safely,  thoy  may  compel  the  master  himself  to  pay 
the  principal  and  tho  maritime  interest  which  he 
has  in  his  own  name  promised  to  pay.  But,  if  he 
has  contracted  only  in  the  capacity  of  captain,  the 
lenders  in  case  of  tho  snfo  arrival  of  the  ship,  will 
be  limited  to  an  action  in  rem  against  tho  vessel 
and  freight,  without  recourse  to  the  owners  who 
abandon  the  property,  or  to  the  master  who,  having 
contracted  only  m a qualified  capacity,  is  not  re- 
sponsible for  the  unfortunate  result  of  tho  voy- 
age.” Emerigon  cites  the  Ordinance  in  his  sup- 
port. Later  continental  authority  is  to  the  same 
effect.  Bedarride  declares  that  tho  master  cannot 
be  held  personally  liable  for  the  payment  of  a 
bottomry  bond  which  he  has  signed  in  his  capacity 
as  master  for  the  necessities  ot  tho  ship  (Com.  de 
Code,  Liv.  2,  tit.  9,  s.  931),  and  again  (sect.  935)  he 
says,  “ On  principle,  therefore,  tho  master  borrow- 
ing money  on  bottomry  contracts  no  personal 
obligation,  neither  on  the  part  of  tho  owner  nor 
with  the  lender,  but  with  tnis  exception,  that  it  is 
always  lawful  for  tho  captain  to  bind  himself 
directly  and  personally.”  The  Gorman  Mercantile 
Code,  already  referred  to,  restricts  the  personal 
liability  of  the  master  on  a bottomry  contract  to 
those  cases  where  the  master  has  arbitrarily 
changed  the  voyage,  or  arbitrarily  deviated,  or  has 
improperly  assumed  new  sea  risks,  and  then  gives 
him  the  opportunity  to  relieve  himself,  by  proving 
that  the  non-payment  of  the  bond  has  not  been 
caused  through  tho  change  of  voyage,  or  through 
the  deviation,  or  through  the  new  sea  risks  : 
(Art.  694,  Part  7 : see  Maritime  Legislation  by 
Wendt,  Appendix,  p.  257.)  And  the  18th  Ad- 
miralty Rule  of  tne  Supreme  Court  of  the 
United  States  clearly  recognises  a similar  rule 
of  law(o).  Indeed,  the  18th  Admiralty  rule  goes 
far  to  compel  the  determination  of  this  court 
in  this  case  adversely  to  tho  bottomry  lenders 
upon  the  question  under  consideration,  although 
this  libel  is  not  in  conflict  with  the  rule. 

My  conclusion,  therefore,  is  that  in  tho  prosent 
case  no  personal  liability  for  any  part  of  tne  loan 
has  attached  to  the  ship  muster;  and  the  bottomry 
lender  and  the  master  must,  therefore,  iu  respect  to 


(a)  The  18th  rule  of  practice  for  tho  District  Court 
in  Admiralty  cases  in  an  follows  : — In  all  suite  on  bottomry 
bonds,  properly  no  called,  the  suit  shall  be  in  rem  only 
against  the  property  hypothecated,  or  the  proceeds  of 
the  property  in  whosesoever  hands  the  same  may  bo 
found,  unless  the  master  has  without  authority  given  the 
bottomry  bond,  or  by  his  fraud  or  misoonduct  has 
avoided  tho  same,  or  has  subtracted  tho  property,  or 
unless  the  owner  has,  by  his  own  misoonduct  or  wrong, 
lost  or  substractod  tho  property ; in  which  latter  oases  tho 
•uit  may  be  in  personam  against  the  wrongdoer. — Ed. 
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order  of  paymont,  upon  this  motion,  be  declared  to 
be  subject  to  the  general  rule  by  which  wages  ore 
entitled  to  be  paid  in  preference  to  a bottomry  bond. 
But  this  is  upon  tho  assumption  that  the  master 
has  a lien  upon  the  ship  as  averred  in  his  libel. 
The  present  being  a motion  founded  upon  the 
respective  libels  alone,  for  the  simple  purpose  of 
determining  at  this  period  of  the  controversy  the 
question  ol  priority,  in  order  to  save  expense,  tho 
right  to  a lien  is  not  put  at  issue.  If  it  is  intended 
to  question  that  right,  an  issue  must  bo  formed  by 
answer  or  exception,  upon  which  a decree  may  be 
rendered. 

Upon  this  motion  the  order  will  be  that  in 
the  distribution  of  the  proceeds  in  the  registry, 
any  decrees  that  may  bo  entered  upon  tho  libels 
before  me  will  be  satisfied  out  of  tho  pro- 
ceeds in  tho  following  order: — Firat,  the  wages 
decreed  the  mate ; next,  the  pilotage  decreed  to 
Eugene  Gallagher;  next,  tho  sum  decreed  Cum- 
mings, the  master;  next,  tho  sum  decreed  Timothy 
Darling  upon  the  bottomry  bond.  The  priority  of 
the  other  demauds  arising  thereunder  need  not  bo 
determined,  as  the  demands  above  mentioned  will 
absorb  tho  whole  fund. 

COURT  OP  ADMIRALTY. 

Reported  by  J.  P,  Akpij*  all,  Esq.,  Harris ter  at- Lew. 

Nov.  13  and  14,  1873. 

Tuk  Prospering  Palasso. 

Damage  to  cargo — Onus  of  proof — Bill  of  lading 
“ shipped  in  good  order  ana  condition  ” — “ Quan- 
tity and  quality  unknown  ” — Effect  of. 

In  a suit  against  shipowners  for  damage  to  cargo 
the  onus  is  upon  the  plaintiffs  to  show  in  the  first 
instance  that  the  goods  were  shipped  in  good  order 
and  condition  before  they  can  call  upon  (he  ship- 
owners to  show  excuse  for  the  injury  done  to  the 
goods. 

A bill  of  lading  stating  that  goods  were  shipped  in 
good  order  and  condition,  but  also  containing  an 
endorsement  by  the  master,  “quantity  and  quality 
unknown,"  does  not  admit,  as  against  the  ship- 
owners, that  the  goods  were  shipped  in  good  order 
ayid  condition. 

Evidence  of  the  condition  of  goods  on  delivery  tend- 
ing to  show  that  the  damage  sustained  could  not 
be  accounted  for  by  any  damage  existing  at  the 
time  of  shipment,  and  that  such  damage,  had  it 
exist'd,  must  have  been  noticed  by  the  master  or 
officer  in  charge  of  the  ship  at  the  time  of  shipment, 
will  not,  where  goods  are  shipped  under  a bill  of 
lading  endorsed  “ quantity  ana  quality  unknown 
satisfy  the  onus  cast  upon  plaintiffs  seeking  to 
recover  against  shipowners  for  damage  to  the 
goods.  Positive  evidence  of  the  condition  of  the 
goods  t chen  shipped  must  be  given. 

Tins  was  a cause  of  damage  to  cargo  instituted 
under  the  Oth  section  of  tho  Admiralty  Court  Act 
1861  on  behalf  of  Messrs.  G.  Kbnig  and  Co.,  mer- 
chants, London,  against  tho  vossol  Prosperino 
Palasso,  her  tackle,  apparel,  and  furniture,  and 
against  G uisseppe  Lavarcllo  of  Genoa,  in  the  king- 
dom of  Italy,  the  owner  of  the  vessel  intervening. 
The  Prosperino  Palasso  was  an  Italian  vessel,  of 
which  no  owner  or  part  owner  was  at  tho  time  of 
tho  institution  of  the  cause  domiciled  in  England 
or  Wales.  In  the  months  of  January  and  Fob. 
1873  Messrs.  E.  B.  Liddell  and  Co.,  of  Alexandria 
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shipped  on  board  the  said  vessel  then  lying  at 
Port  Said,  in  Egypt,  5630  ardeks  of  cotton  seed 
(about  704  tons),  in  pursuance  of  a charter-party 
entered  into  between  themselves  and  the  master 
of  the  ship.  The  persons  constituting  the  firm  of 
Messrs.  E.  B.  Lidaell  and  Co.  were  identical  with 
the  members  of  the  plaintiffs*  firm.  The  charter- 
party  was  in  the  usual  form,  and  contained  this 
stipulation:  “The  merchants  engage  to  provido 
mats  and  the  ship  the  necessary  wood  for  dun- 
nage.” The  master  received  and  accepted  the 
cotton  seed  so  loadod  to  be  carried  on  board  the 
said  vessel  on  the  terms  of  three  bills  of  lading, 
signed  by  the  master,  and  dolivered  by  him  to 
Messrs.  E.  B.  Liddell  and  Co.  The  wording  of 
these  bills  of  lading  was  as  follows  : 

Shipped  in  good  order  and  well  conditioned  by  E.  B. 
Liddell  and  Co.,  Alexandria  (Egypt),  in  and  upon  the  good 
■hip  called  the  Protperino  Palasso,  whereof  is  master  for 
this  present  voyage  Agon  lino  Della  Casa,  and  now  riding 
at  anchor  in  the  port  of  Port  Said  (Egypt),  and  bound  for 
Hull,  5630  ardebs  cotton  seed,  being  marked  and  num- 
bered as  in  the  margin,  and  are  to  be  delivered  in  the 
like  good  order  and  well  conditioned  at  the  aforesaid 
port  of  Hull  (the  act  of  God,  the  Queen's  enemies,  fire, 
and  all  and  every  other  daneors  and  accidents  of  the 
seas,  rivers,  and  navigation  of  whatever  nature  and  kind 
soever,  save  risk  of  boats  so  far  as  ships  are  liable  thereto 
excepted),  onto  order  or  to  assigns  paying  freight  for  the 
said  goods  at  the  rate  of  (IDs.),  say  nineteen  shillings  stor- 
ing in  full  per  ton  of  20owt.  delivered  with  .£10  gratuity. 
Other  conditions  as  per  charter-party  dated  London,  25th 
Oct.  1872,  with  primage  and  average  accustomed.  In  wit- 
ness whereof  the  master  or  parser  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading  all  of  this  tenor  and  date 
the  one  of  which  three  bills  being  accomplished,  the 
other  two  to  stand  void.  Dated  in  Port  Said  (Egypt) 
4th  Feb.  1873.  400  dannage  mats.  Fifteen  working 

days  remain  for  discharging. 

Across  these  bills  of  lading  the  master  wrote  the 
words  ** ignoro  quantUa  i quaUta,”  and  after  so 
doing  signed  the  bills  of  lading. 

The  vessel  sailed  from  Port  Said  on  her  voyage 
for  Hull  on  5th  Feb.  1873,  and  arrived  in  Hull  on 
the  2nd  May  1873,  and  when  she  had  discharged 
her  cargo  was  found  to  be  heated  and  damaged. 

The  plaintiff’s  petition  after  setting  out  the  above 
bets  continued  as  follows  : 

6.  Thosuid  cotton  soed  was  not  dolivered  to  the  plaintiffs 
according  to  the  terms  of  the  said  bills  of  lading  in  as  good 
order  ana  condition  as  it  was  in  when  it  was  snip  pod  on 
board  the  said  vessel  at  Port  Said  as  aforesaid  ; but,  on 
the  contrary,  the  same  was  delivered  to  the  plaintiffs  in 
much  worse  order  and  condition  and  greatly  damaged. 

7.  Such  non-delivery  as  aforesaid  to  tho  plaintiffs  of 
the  said  ootton  seed  m as  good  order  and  condition  as 
when  it  was  shipped  was  not  occasioned  by  any  of  the 
perils  or  causes  in  the  said  bills  of  lading  excepted. 

8.  Tho  plaintiffs  paid  to  the  master  of  the  said  vessel 
the  freight  and  gratuity  due  according  to  the  terms  of 
the  said  bills  of  lading,  and  did  and  were  ready  to  do  all 
things  necessary  to  entitle  the  plaintiffs  to  have  the  said 
cotton  sood  delivered  to  them  in  as  good  order  and  condi- 
tion as  it  was  in  when  shipped  at  Port  Said  as  aforesaid. 

9.  By  reason  of  tho  premises  the  plaintiffs  lost  a groat 
part  of  the  value  of  the  said  cotton  seed,  and  were  put  to 
peat  expense  in  and  about  keeping,  warehousing,  and 
improving  the  condition  of  tho  said  cotton  Beed,  and  in 
fena  about  having  the  same  surveyed. 

The  defendant’s  answer,  after  denying  the  6th, 
7th,  and  9th  articles  of  the  petition  prococdcd  os 
follows : 

3.  As  to  the  5th  article  of  the  said  petition,  ho  says 
that  tho  Prosperin')  Palasso  duly  arrived  at  Hall  on 
the  2nd  May  1873,  and  after  her  arrival  she,  by  order  of 
the  plaintiffs,  remained  in  the  roads,  with  tho  cotton  seed 
is  the  petition  mentioned,  until  the  10th  day  of  tho  said 
month,  when  she  wont  into  the  Victoria  Docks. 

4.  The  deterioration  and  damage,  if  any,  to  the  ootton 


seed  in  the  said  petition  mentioned,  wore  occasioned  by 
the  character  and  quality  of  the  said  ootton  seed  when 
shipped  on  board  the  Prosperino  Palasso,  and  by  the 
inherent  qualities  of  the  said  cotton  seed,  and  by  the 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation, 
or  by  aomo  or  one  of  such  causes,  and  not  by  any  breach 
of  contract  on  the  part  of  the  defendant. 

5.  Save  aB  appears  by  the  last  preceding  article,  the 
defendant  admits  tho  troth  of  tho  allegations  in  the  8th 
article  of  the  said  petition. 

On  this  tho  plaintiffs  concluded  the  ploadings. 

The  cause  came  on  for  the  examination  of  wit- 
nesses, and  for  hearing  on  Nov.  13th  and  14th 
1873.  In  a similar  case  (a)  tried  immediately 
before  the  present,  tho  plaintiffs  (who  wore  the 
same  as  in  this  case)  had  produced  evidence  to 
show  that  the  damage  had  been  occasioned  by 
reason  of  the  ship  being  improperly  dunnaged, 
but  had  failed  to  establish  by  positive  evidence 
that  the  cargo  had  been  shipped  in  good  order  and 
condition,  and  consequently  that  case  had  resulted 
in  a decree  for  tho  defendants.  In  consequence  of 
this  result  it  was  suggested  on  the  part  of  tho 
plaintiffs  that  in  tho  present  case  evidence  should 
first  be  given  to  establish  the  condition  of  the 
cotton  seed  when  shipped,  and  that  the  court  should 
upon  that  evidence  express  its  opinion  as  to 
whether  the  plaintiff  had  established  a primd  facie 
case,  before  hearing  other ovidoncc on  the  partof  the 
plaintiffs ; such  other  eviclenoe  being  for  the  pur- 
pose of  showing  that  the  injury  to  the  cotton  seed 
was  such  as  would  have  been  caused  by  heating, 
from  some  portions  of  tho  cargo  becoming 
wetted  by  salt  water  coming  in  contact  with  it 
through  insufficient  dunnage ; if  the  plaintiffs 
failed  in  establishing  the  good  condition  of  the 
seed  when  shipped,  the  other  evidence  would  be 
unnecessary,  upon  the  authority  of  the  Ida  (6). 


(а)  A case  entitled  The  Po. 

(б)  The  Ida. — This  was  also  a cause  of  damage  to  cargo. 
The  plaintiffs  and  shippers  were  tho  samo  as  in  the 
Prosperino  Palasso ; the  ship  was  also  on  Italian  vessel. 
The  facts  stated  in  the  pleadings  in  the  two  oases  were 
identical,  changing  only  the  names  of  the  ship,  defendant, 
master,  and  the  quantity  shipped,  and  the  same  charges 
were  made  and  the  same  defences  raised  in  the  same 
words.  Tho  same  witnesses  were  called  as  to  the  con- 
dition of  tho  seed  when  shipped,  but  the  evidence  of  the 
witness  Liddell  was  as  follows  : " The  cargo  was  shipped 
as  far  as  I know  in  good,  condition.  No  oomplaint  was 
made  by  the  master.  The  weather  was  fine  during  the 
loading  of  the  vessel.  We  do  not  attend  to  the  prepara- 
tion of  the  ships  for  the  cargo.  We  provide  the  mats, 
and  expect  the  ship  to  provide  wood  for  dunnage.  There 
is  no  difficulty  in  getting  wood  in  Alexandria,  nor  stone 
ballast.”  Cross-examined : " Alexandria  is  120  miles 
from  Port  Said.  This  ship  camo  from  Port  Said.  I never 
saw  this  ship,  her  captain  or  crew.  I saw  samples  of  the 
cargo,  but  nothing  more  of  the  cargo.  My  knowledge  of 
tho  weather  depends  on  the  daily  reports,  I being  at 
Alexandria.  I had  the  reports  and  letters  from  Port  Said 
about  this  cargo,  but  they  are  not  here.  The  samples  I 
got  at  Alexandria  are  not  hero.  We  do  not  keep  the 
samplos  after  the  ship  is  despatched.  We  received 
samples  every  day  of  tho  day's  work.  The  average  of 
cargoes  of  that  season  were  worse  than  usual." 

Evidence  was  also  called  by  the  plaintiffs  for  the 
purpose  of  establishing  that  the  dunnage  of  the  ship, 
both  permanent  and  temporary,  was  insufficient,  part 
being  sand,  and  more  wood  being  required  ; and  that  in 
consequence  thereof  the  sea  water  had  come  in  contact 
with  and  damaged  the  cargo ; that  the  damage  done 
was  such  as  would  result  from  sea  water ; that  sand 
ballast  was  likely  to  absorb  the  water,  and  injure  the 
cargo.  The  defendants  called  evidence  to  show  that  the 
ship  was  properly  dunnaged,  and  that  the  injury  to  the 
cargo  resulted  from  the  heating  of  tho  cargo  by  its  in- 
herent vice,  except  in  such  plaooa  where  the  salt  water 


160 


MARITIME  LAW  CASES, 


Adm.] 


The  Prosperino  Palasso. 


[Adm. 


This  wiw  assented  to  by  the  Coart. 

Butt , Q.C.  and  Cohen  appeared  for  the  plaintiffs. 
Milward,  Q.C.  and  Clarkson  appeared  for  the 
defendants. 


had  oome  in  actual  contact  with  it,  and  that  this  last 
damage  was  occasioned  by  the  excepted  perils. 

Butt,  Q.C.  and  Cohm,  appeared  for  tho  plaintiffs. 

Milxcard,  Q.C.  and  Clarkson,  for  the  defendants. 

Aug.  2,  1873. — Sir  R.  Phillimore  commented  on  the 
evidence  as  to  the  dunnage,  found,  as  a fact,  that  it  was 
insufficient,  and  proceeded  : There  still  remains  an  im- 
portent  question  whether  this  insufficiency  of  dunnage 
aid  or  did  not  lead  to  the  mischief  done  to  the  cargo. 
The  bad  state  of  the  cargo  when  it  was  delivered 
must  have  arisen  from  one  of  two  causes.  Eithor 
from  the  greenness  of  the  seed  at  the  time  when  it 
was  put  on  board  the  vossol,  or  from  sea  water 
oozing  through  and  affecting  the  sand  at  the  bottom 
of  the  vessel,  and  so  affecting  the  cotton  seed  wbioh 
was  on  the  sand.  It  was  contended  on  the  one  side 
that  there  was  sufficient  evidence  in  this  case,  to 
show  that  the  seed  was  shipped  in  good  order  and 
oondition,  on  the  bill  of  lading,  and  the  bill  of  lading  does 
say  that  it  was  “ shipped  in  good  order  and  well  condi- 
tioned,” and  it  is  signed  by  the  master ; but  also  what 
is  not  stated  in  the  petition  appears  on  referonce  to  the 
original  document.  There  was  written  across  that 
“ ignoro  quantite  b qualita” — that  is  to  say,  in  other 
words,  the  captain  distinctly  averred  that  he  was  ignorant 
of  the  quantity  and  quality  of  seed  so  put  on  board  his 
vessel.  It  might  be  a question  perhaps  whether  by 
“ qualita”  was  intended  the  same  thing  as  “order  and 
oondition,”  or  whether  it  was  only  intended  to  say  that 
the  captain  made  no  admission  with  respect  to  the  parti- 
cular quality  of  tho  seed  that  was  put  on  board;  but, 
assuming  it  to  be  the  same  thing  as  good  order  and  good 
oondition — which,  upon  the  whole,  I think  the  court 
ought  to  assume,  having  reference  to  the  cases  which 
were  referred  to  a good  deal  in  argument,  viz., 
Jcssel  v.  Bath  (L.  Rep.  2 Ex.  2671  and  the  earlier 
case  of  Haddon  v.  Parry  (3  Taunt.  305),  in  which  the 
reporter  expressed  the  decision  of  the  court  in  a very 
summary  and  pithy  manner,  viz.,  as  follows  : “ On  this 
day  the  court  declared  that  tho  words  ‘contents  un- 
known’ ” — which,  I think,  must  bo  taken  on  the  whole  to 
be  pretty  much  the  tuune  as  * ignoro  quantita  b qualita’  ” 
— “ rendered  the  bill  of  lading  no  declaration  of  what  the 
chests  of  dollars  contained  ; it  was  theroforejno  evidence 
at  all.”  Chief  Justice  Mansfield  had  previously  said,  in 
the  course  of  the  argument,  “ If  the  master  qualifies  his 
acknowledgment  by  the  words  'contents  unknown,’  he 
acknowledges  nothing” — I say,  assuming  the  words  to  be 
tho  H&mo  as  “good  order  and  condition,”  there  is  other 
evidonoe  in  tho  caso  with  respoct  to  the  oondition  in 
which  this  cotton  seed  was  laden  on  board  the  vessel,  and 
that  evidence  was  furnished  by  Mr.  Liddell,  who  was  ono 
of  the  plaintiffs,  and  was  examined.  He  was  a merchant, 
carrying  on  business  in  Alexandria  and  also  in  London, 
and  be  said,  in  answer  to  a question  whether  the  cargo 
was  shipped  in  good  order  and  condition,  that  it  was, 
and  be  gave  as  the  ground  of  his  opinion  that  he  know  it 
was  from  the  samples  which  bo  had  seen  of  it  at  Port 
Said.  It  is  very  true  that  his  personal  knowledge  seems 
to  have  been  founded  on  that  fact ; but  I am  of  opinion 
myself  upon  the  whole  that  that  furnishes  the  court  with 
sufficient  primA  facie  evidence,  at  least,  that  tho  seed 
was  shipped  in  proper  condition.  This  is  ovidence,  of 
oourse,  that  may  be  very  easily  rebutted  on  tho  other 
aide  ; but  tho  question  is,  has  it  been  so  ? If  it  has  boon 
rebutted  at  all.  it  must  be  by  tho  opinion  of  the  witnesses 
who  saw  it  in  its  blackened  and  burnt  and  bad  condition, 
no  other  evidence  having  been  produced  before  the 
oonrt  on  this  point.  [His  Lordship  then  commented 
on  the  evidence  given  by  the  defendants  for  the  pnrposo 
of  showing  that  tho  dstnago  was  occasioned  by  salt  water 
•hipped  by  perils  of  the  sea  and  by  the  greenness  of  the 
seed  when  shipped,  found  as  a fact  that  the  sand  ballast 
got  wet  by  salt  water  at  the  bottom  and  sides,  and  that 
the  water  got  into  the  ship  by  her  being  thrown  on  her 
beam  ends  and  by  her  straining  in  severe  weather  and 
continued]  The  question  of  oonrso  arises,  how  did  the 
water  get  away  ? It  was  very  strongly  urged  for  the 
defendants  that  the  lower  part  of  the  sand  was  qnito  dry. 
I am  not  quite  so  certain  that  this  is  proved  in  every 


The  following  evidence  was  produced  on  behalf 
of  the  plaintiffs : 

Edward  U.  Liddell,  examined  by  Butt , Q.C.: 

I am  a member  of  the  plaintiffs’  firm,  carrying  on  business 
at  Alexandria.  Our  firm  is  largely  engaged  in  the  purchase 
and  export  of  ootton  seed  from  Egypt.  Cotton  is  there 
grown  in  pods,  and  beforo  it  is  gathered  the  pods  burst 
open,  and  the  white  cotton  and  the  seeds  appear  mixed 
together.  Cotton  cannot  be  gathered  until  the  pod  is 
bnrst.  The  bursting  of  the  pod  indicates  ripeness.  The 
seed  is  separated  from  the  cotton  by  a machine  called  a 
cotton  gin.  If  the  cotton  and  the  seed  were  unripe  it 
would  be  almost  impossible  to  separate  the  seed  from  the 
ootton  ; the  seed  would  be  all  crushed  in  the  process  of 
ginning.  If  the  need  can  be  extricated  from  the  cotton 
at  all  it  follows  that  it  must  be  ripe,  as  otherwise  it  would 
be  extremely  difficult,  in  fact  praotically  impossible  to 
separate  them  by  ginning.  All  seed  coming  from  Egypt 
is  ginned  before  it  comes.  Tho  cotton  seed  ia  conveyed 
from  the  interior  to  the  ports  of  loading  principally  by 
rail,  sometimes  by  boat.  At  the  ports  of  lacing  the 
ootton  seed  is  stored  in  our  own  warehouses,  either  at 
Port  Said  or  at  Alexandria,  which  are  about  125  miles 
apart.  At  Port  Said  the  ships  lie  a short  distance  from 
the  wharf.  Tho  seed  is  sent  on  board  the  ships  in  sacks 
by  means  of  covered  barges,  holding  from  20  to  40  tons 
each.  From  the  warehouse  to  the  barge  the  seed  is 
carried  in  sacks  on  camels  backs.  On  board  the  ship 
it  is  shot  out  of  tbo  sacks  into  bnlk.  It  seldom 
rains  at  Port  Said,  bat  if  it  does  cotton  Reed  is 
never  loaded  during  the  rain.  When  a cargo  is  being 
loaded  we  always  telco  samples  of  it.  This  at  Port  Said 
is  done  in  the  ordinary  oourse  of  business  by  my  agent 
there.  [Afthcord,  on  the  witness  admitting  that  he  had 
never  seen  the  samples  drawn  at  Port  8aid,  objected 
to  these  last  two  answers,  on  the  ground  that  the 
witness  never  having  seen  the  samples  drawn,  could 
only  havo  derive*!  his  knowledge  from  hearsay.  The 
conrt  sustained  tho  objection.]  In  the  course  of 
my  business  I got  samples  of  all  shipments  at  Port  Said 
sent  to  my  offioe  in  Alexandria.  [J/iItcard  objected  to 
this  answer  on  the  ground  that  the  witness  not  having 
seen  samples  drawn  could  not  say  that  the  packets  of 
seed  which  ho  received  were  samples  of  shipments.  The 
objection  was  overruled  on  the  ground  that  the  ovidence 
being  merely  as  to  the  custom  of  trade  was  admissible.] 
The  ordinary  course  of  business  is  to  have  a large  basket, 
into  which  a sample  is  put  out  of  each  barge  load  shipped, 
and  when  the  whole  is  shipped  a sample  is  taken  oat  of 
this  basket,  or  perhaps  two  or  three  samples,  in  the 
oourse  of  the  loading,  and  tho  samples  are  sent  to  Alexan- 
dria. Sales  by  sample  are  common  in  tho  trade,  and  the 
sales  are  effected  by  tbo  samples  bo  taken.  In  the  coarao 
of  business  I receive  a number  of  samplos  purporting  to 
be  samples  of  cargoes  loaded  at  Port  Said.  Amongst 
others  I received  some  seed  purporting  to  be  a Hample  of 
the  cargo  of  the  Prosperino  Palatso.  [Objected  to,  but 
allowed.]  That  seed  was  in  perfectly  sound  condition, 
and  was  ripe.  In  my  experience  such  seed  as  that  would 
not  heat  from  its  own  inherent  nature.  I have  never 
seen  sound  seed  heat  from  its  own  inherent  greenness 
or  vice.  By  sound  seed  I mean  seed  that  has  not  been 
damaged  by  external  causes.  Seod  gathered  unripe 
would  heat  from  its  own  internal  qualities.  Damaged 
seed  will  also  heat  of  itself.  From  my  experience  of 


respeot , but  if  it  wero  so  I find  a solution  of  the  difficulty, 
I trust,  in  Dr.  Voelcker's  (a  chemist  called  by  the  defen- 
dants) ovidence.  He  said  if  the  sea  bad  damaged  a por- 
tion of  the  cargo  it  would  set  the  heat  going  in  another 
part  of  that  cargo,  which  wan  not  sea  damaged  and  in 
that  part  he  should  not  expect  to  see  salt ; and  in  answer 
to  a question  pnt  by  roe  ho  said,  “ If  the  sand  got  wet 
and  the  seed  was  warm,  the  Heeil  would  draw  up  tho 
wator  through  tho  mats.”  Upon  the  whole  the  result  of 
the  evidence  in  my  mind  in  that  the  defendant  have  not 
shown  that  the  great  amount  of  damage  to  her  cargo  was 
caused  by  the  excepted  perils  in  the  bill  of  lading  or  by 
the  improper  condition  of  the  seed  when  put  on  1 oard. 
I must,  therefore,  make  the  usual  reference  to  tho  regis- 
trar to  determine  what  quantity  ras  affected  in  conse- 
quence of  the  imperfect  dunnage  to  which  I have  ad- 
verted, and  the  registrar  will  mako  his  report  accordingly. 

Solicitors  for  the  plaintiff,  Thomas  and  Holt  am*. 

Solicitor  for  tho  defendant,  Thomas  Cooper. 
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cotton  seed  I do  not  think  that  a cargo  of  cotton  seed 
shipped  green,  that  is,  unripe,  would  neat  from  its  own 
inherent  vice  to  an  extent  of  10  peT  cent. ; still  lean  to 
20  or  30  per  cent.  If  a cargo  of  unsound  seed  or  some 
barge  load*  of  unsound  seed  wore  shipped  so  nnsonnd 
that  it  would  tend  to  heat  materially,  that  would  bo 
apparent  to  the  eye;  even  a small  quantity  woulcbbo 
apparent.  No  experience  of  cotton  seed  is  required  to 
nay  whether  it  is  damaged  or  not.  The  ootton  seed  pro* 
duoed  in  bags  (marked  Nos.  1 and  2)  is  sound.  Judging 
from  its  appearance,  feel,  and  taste,  this  could  not  have 
been  shipped  in  a green  unripe  state.  This  bag  of  soed 
roducoa  (marked  No.  3)  is  damaged,  as  I should  judge, 
y salt  water.  This  bag  (No.  4)  1 should  judge  was 
damaged  by  heat.  I consider  that  the  heating  of  this 
seed  was  not  caused  by  its  being  shipped  green  ; it  does 
not  present  the  appearance  that  seed  shipped  green 
would  have  presents  1.  Thero  is  no  difficulty  in  detecting 
the  difference.  I have  never  known  green  ootton  seed 
shipped,  and,  consequently  never  knew  of  ootton  seed 
heating  from  being  shipped  unripe. 

Cross- examined  by  Milward,  Q.C. : 

I do  not  think  unripe  ootton  seed  can  bo  procured  for 
shipment.  It  may  be  got  out  of  the  pod,  but  the  ootton 
could  not  be  ginned  unless  perfectly  ripe,  and  there  would 
be  no  use  in  gathering  it  It  may  be  unsouud,  neverthe- 
less. It  may  do  damaged  in  transport  to  the  place  of  load- 
ing  in  course  of  shipment.  I have  not  known  it  shipped 
when  damaged.  I nave  not  got  here  the  sample  which 
purported  to  come  from  the  Protperino  I‘ alas  so.  It  was 
destroyed  at  the  end  of  the  cotton  season  in  March  or 
April.  My  agent  at  Port  Said,  who  has  ohurgo  of  the 
shipments  at  that  plaoe  is  alive. 

Evidence  was  then  given  identifying  the  four 
bags  of  samples  referred  to  as  having  been  taken 
out  of  the  Protperino  Palano  on  hcrarrival  in  this 
country. 

Cohen  for  the  plaintiff. — The  onus  does  not  lie 
in  this  case  upon  the  plaintiff  as  to  the  condition 
of  shipment ; if  tho  court  holds  that  that  onus  is 
on  tho  plaintiff,  no  effect  will  he  given  to  the 
words  in  tho  bill  of  lading,  “shipped  in  good  order 
and  condition.”  No  doubt  the  words  “ ujnoro 
yuantita  e qualita ” are  important,  hut  some  mean* 
uig  must  ho  given  to  both  sets  of  words.  Tho 
effect  of  both  sets  is  that  the  master  represents 
that  tho  cargo  appeared  to  him,  using  the  judg- 
ment of  a person  of  ordinary  care  and  skill,  to  he 
in  good  order  and  condition,  hut  by  adding  the 
words  “ v/noro  (fuantita  e qualita  ” he  declines  to 
warrant  its  weight  or  condition.  He  says,  “ it  is 
apparently  in  good  condition,  hut  may  have  defects 
which  I cannot  detect.”  According  to  The  Freedom 
{ante,  Vol.  1,  p.  *28;  L.  Rep.  3 P.  C.  594,  600; 
24  L.  T.  Rep.  N.  S.  452)  it  is  sufficient  to  show  that 
the  goods  were  delivered  in  worse  condition  than 
they  were  when  shipped.  [Sir  R.  Phillimorb 
— Then  the  condition  in  which  they  were  shipped 
must  be  proved  in  the  firstinstanoe  by  tho  plaintiff  ] 
It  lies  upon  the  plaintiff  to  show  that  trie  goods 
were  delivered  in  worse  order  than  when  shipped, 
but  they  need  not  establish  the  actual  condition 
at  the  port  of  shipment.  It  is  enough  to  prove 
facts  which  show  that  the  damage  to  tho  goods 
discovered  on  delivery  was  such  that  they  could 
not  have  been  shipped  in  a condition  likely  to 
produce  that  damage  without  being  noticed  by  th^ 
master.  The  condition  of  these  goods  on  delivery 
wa3  such  that  if  they  had  been  shippod  in  a con- 
dition likely  to  produce  such  damage  the  master 
mast  have  noticed  it.  Moreover,  goods  shipped  in 
a condition  which  would  have  produced  such  in- 
jury before  delivery  would  have  been  still  more 
damaged  than  these  wore.  Hence  the  master, 
having  represented  by  his  bill  of  lading  that  the 
goods  were  shipped  in  good  order  and  condition, 
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cannot  by  inserting  words  as  to  ignorance  of  their 
condition  relieve  himself  from  his  former  represen- 
tation, namely,  that  the  goods  were  primd  facie  in 
good  order  when  shipped.  Then  if  we  have  proved 
that  they  were  in  bad  order  when  delivered,  we 
have  given  primd  facie  proof  that  they  were  in 
worse  order  than  when  shipped,  which  is  all  we 
need  prove  to  entitle  ns  to  call  upon  the  other  side 
to  prove  excuse. 

Milward  Q.C.,  for  the  defendants.— This  point 
has  already  been  decided  in  the  Ida  (see  note, 
ante  p.  159)  Tho  plaintiff  must  prove  positively 
that  the  goods  were  in  good  order  and  condition 
when  shipped,  and  of  this  there  is  no  evidenoe. 

Sir  R.  Phillimorb. — The  court  has  been  re- 
quested by  counsel  on  both  aides  to  consider  the 
case  as  it  now  stands,  and  to  express  an  opinion 
on  the  effect  of  the  evidence  now  before  it.  I 
am  of  opinion,  os  I expressed  more  at  length 
in  the  Ida  (see  note  / tnfe  p.  159),  that  the  law 
requires  the  party  complaining  that  his  goods 
have  been  damaged  by  tho  fault  of  those  who 
undertook  to  carry  them,  to  establish  the 
order  and  condition  in  which  the  goods  were 
put  on  board  the  ship  by  proper  oviaence.  The 
question  as  to  what  evidence  will  establish  that 
proof  must  dopond  upon  the  circumstances  of 
each  case.  In  the  present  case  the  proof  which  is 
offered  to  tho  court  iB,  first  of  all,  the  bill  of 
lading,  in  which  the  goods  are  stated  to  be  shipped 
in  good  order  and  condition,  but  on  the  margin  of 
which  the  master  has  inserted  the  words  “ ignoro 
quantita  e qualita In  the  case  of  the  Ida  (u&i.  tup.) 
1 expressed  my  opinion  that  those  words  must  oe 
considered  to  have  the  same  meaning  as  “ quan- 
tity and  quality  unknown,”  and  that  by  appending 
these  words  the  master  cancelled  any  admission 
he  would  otherwise  have  made  as  to  the  quality 
and  condition  of  the  goods  when  shipped.  I am 
of  opinion,  therefore,  that  the  bill  or  lading  in 
this  case  docs  not  furnich  the  proof  which  the  law 
requires  from  the  plaintiffs  as  to  the  state  of  the 
goods  when  put  on  board.  The  other  proof  fur- 
nished is  of  a very  circuitous  character,  consist- 
ing of  evidence  of  the  state  of  samples  of  the  cargo 
on  arrival  in  thiB  country,  and  not  of  the  condition 
of  the  cargo  when  shipped  at  Port  Said.  If  I am 
called  upon  to  express  my  opinion  at  this  stage 
of  the  case  I must  pronounce  that  the  plaintiff  has 
not  proved  the  order  in  which  these  goods  were 
shipped  at  Port  Said,  and,  therefore,  the  defendant 
has  a right,  in  default  of  other  evidence,  to  bo  dis- 
missed from  the  suit  with  costs. 

Milward,  Q.  0. — Then  I mast  ask  what  course 
the  plaintiffs  propose  to  take. 

Butt,  Q.  C. — I have  no  further  evidence  on  this 
point.  I can  produce  evidence  which  will  show 
tliat  the  damage  might  have  been  produced  by 
another  cause,  viz.,  by  sea  water  getting  at  the 
cargo  and  heating  it  through  defective  dunnage, 
but  after  your  Lordship's  decision  that  would  be 
useless. 

Sir  R.  Phillimorb.— Then  I must  dismiss  the 
suit  with  costs. 

Solicitors  for  plaintiffs,  Thomas  and  Hollamt. 

Solicitor  for  defendants,  Thomas  Cooper. 
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Adm  ] The  Pieve 

Dec,  9 and  18, 1873. 

The  Pieve  Supekiore. 

Damage  to  cargo — Jurisdiction — Admiralty  Court 
Act  1861  (24  V id.  c.  10,  sect.  6) — “ Goods  carried 
into  any  port  in  England  or  Wales" — Ship  cal- 
ling for  orders-  Goods  delivered  at  foreign  port. 
When  a foreign  ship  carrying  cargo,  acting  in  pur- 
suance of  the  contract  of  affreightment,  which  gives 
the  option  of  several  ports  of  call,  English  and 
foreign,  puts  into  an  English  port  of  call  for  orders, 
she  carries  her  cargo  into  the  English  port  irithin 
the  meaning  of  the  Admiralty  Court  Ad  1861  (24 
Viet.  c.  10),  sect.  6 ; and  though  she  he  ordered  to  a 
foreign  port,  and  there  discharge  her  cargo,  the 
Court  of  Admiralty  has  jurisdiction  to  entertain 
against  her  a suit  by  the  assignees  of  the  hills  of 
lading  of  the  cargo,  for  damage  to  cargo,  and  to 
arrest  her  on  her  return  to  this  country. 

Tins  was  a cause  of  damage  to  cargo  instituted 
under  the  6th  section  of  the  Admiralty  Court  Act 
1861  (24  Viet.  c.  10),  against  the  Italian  ship  Pimnj 
Superiore,  and  her  owners  intervening.  The 
plaintiffs  were  Messrs.  Gladstone,  Wyllie,  and  Co., 
merchants,  of  London,  and  Messrs, 
merchants,  of  Hamburgh.  The  defendants  ap- 
peared under  protest,  and  filed  tho  following  peti- 
tion on  protest : — 

(1.)  By  charter-party,  dated  London,  the  30th  March, 
1872,  and  Genoa,  the  Gt  h April,  1872,  between  the  defen. 
dant  and  Fordinand  Schiller,  for  self  and  partners  of 
Messrs.  Horrodailtj.  Schiller,  and  Co.,  of  Caloutta,  mer- 
chants and  freighters . it  was  mutually  agreed  that  tho 
above  named  ship  should,  with  all  convenient  speed, 
having  liberty  to  tako  outward  cargo  and  paasengers 
from  Europe  to  a port  on  the  way  for  owners'  benefit, 
soil  and  proceed  thence  to  Akyut  for  orders  to  load 
at  either  Akyut,  ltagoon,  or  Basaein,  and  there  load 
for  the  agenta  of  the  said  freighters,  a cargo  of 
rice  in  bags,  which  the  said  freighters  bound  them- 
selves to  ship,  and  being  so  loaded,  should  proceed 
therewith  to  Bello  Isle,  Scilly,  Queenstown,  or  Falmouth, 
at  the  option  of  tho  master  for  orders,  whether  to  dis- 
charge ut  a good  and  safe  port  in  the  United  Kingdom 
or  on  the  Continent  between  Havre  and  Hamburgh,  both 
ports  inclusive,  or  so  near  thereunto  as  she  might  safely 
get,  and  deliver  tho  same  in  any  dock  freighters  might 
appoint,  agreeably  to  bills  of  lading,  on  being  paid  freight 
as  therein  mentioned ; the  master  to  sign  bills  of  lading 
at  any  current  rate  of  freight  required,  without  preju- 
dice to  such  charter-party,  but  not  under  ohartereo  rate. 

(2.)  Pursuant  to  the  said  charter-party,  the  said  ship 
proceeded  to  Rangoon,  aud  there  loaded  a cargo  of  rice  in 
bags,  for  which  the  master  of  tho  said  vessel  signed  and 
delivered  a bill  of  lading,  iu  the  words  and  figures  fol- 
lowing, that  is  to  say  : 

“Shipped  in  good  order  and  well -conditioned  by  Glad- 
stone, Wyllie,  and  Co.,  in  and  upon  the  good  ship  or 
vessel  called  tho  Pieve  Superior e,  whereof  is  master 
for  the  present  voyage,  Consigliuro,  and  now  riding  at 
anchor  in  the  Rangoon  river,  and  bound  for  Belle  Isle, 
Queenstown,  or  Falmouth,  for  orders  to  discharge  at  a 
port  in  the  United  Kingdom  or  on  the  Continent,  between 
Havre  and  Hamburjrh,  both  inclusive,  5000  bags  of  rioe, 
each  2l0lb.  nett,  5300  bags,  each  1981b.  nett,  boing marked 
and  numbered  as  per  margin,  and  are  to  be  delivered  in 
tho  like  order  aud  condition,  at  the  aforesaid  port  of 
, as  ordered  (all  and  every  the  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  or  kiud  soever  excepted),  unto  order  or  its  assigns, 
he  or  they  payingfrvight  for  the  said  goods  at  the  rate  of 
31.  15s.  (three  pounds  fifteen  shillings  sterling)  per  ton  of 
20  cwt.,  nett  weight,  with  averaged  accustomed.  In 
witness  whereof  the  master  or  purser  of  the  said  ship 
hath  affiruiod  to  threo  bills  of  lading,  all  of  this  t<-nor  and 
date,  tho  first  of  which  bills  being  accomplished,  the 
others  to  stand  void.  Dated  in  Rangoon,  this  26th  day  of 
March,  1873.— F.  CosfSioMBRB." 

(3 ) The  said  ship  sailed  with  the  said  cargo  from  the 
Rangoon,  and  her  master,  in  the  exercise  of  his  said  op. 
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t.ion,  proceeded  therewith  to  the  said  port  of  Falmonth 
for  orders,  and  there  received  orders  from  the  plaintiffs, 
or  their  agents,  to  proceed  with  tho  said  cargo  to  Bremen, 
which  i*  a port  on  the  Continent  between  Havre  and 
Hamburgh,  and  to  discharge  the  said  cargo  at  Bremen. 

(1.)  The  said  master  accordingly  sailed  from  Falmouth 
in  tho  said  vessel  with  the  said  cargo  to  Bremen,  and 
thorn  delivered  the  said  cargo. 

(5.)  The  said  vessel,  after  having  discharged  her  said 
cargo  of  rice  at  Bremen,  left  Bremen  on  a second  voyage 
for  Cardiff,  to  load  coals  there,  and  subsequently  arrived 
at  Cardiff,  whore  she  has  been  arrested  by  the  plaintiffs 
in  this  suit. 

(6.)  The  plaintiffs  allege  thomselvos  to  be  assignees 
for  valuable  consideration  of  the  said  bill  of  lading,  aud 
allege  that  the  siid  cargo  of  rice  suffered  damage  iu  the 
said  vessel,  and  they  have  instituted  this  suit,  as  such 
assignees,  for  the  recovery  of  losses,  which  they  allege 
themselves  to  have  sustained  by  negligence  or  misaon- 
daot,  or  by  breach  of  duty,  or  by  breach  of  oontract,  on 
tho  part  of  tho  master  or  crow  of  tho  said  vessel. 

(7.)  Save  as  aforesaid,  tho  said  cargo  of  rice  was  never 
brought  into  any  port  in  England  or  Wales. 

(8.)  The  defendants  submit  that  the  said  cargo  of  rioe 
was  not  carried  into  any  port  in  England  or  Wales, 
within  tho  true  intent  and  meaning  of  the  Gth  section  of 
the  Admiralty  Court  Act  1861,  and  that  by  reason  thereof 
this  honourable  court  has  not  jurisdiction  to  entertain 
this  suit. 

Tho  plaintiffs  now  moved  to  reject  this  petition 
ou  protest,  on  the  ground  that,  under  the  circum- 
stances therein  stated,  the  court  had  jurisdiction. 

Dec.  9. — Duff,  Q.C.  and  Cohen,  for  the  plaintiffs,  iu 
support  of  the  motion.— To  sustain  the  protest  it 
must  be  made  out  by  the  defendants  that  the 
words  of  the  Admiralty  Court  Act  1861  (24  Viet, 
c.  10),  sect.  6,  “ any  goods  carried  into  any  port  in 
England  or  Wales  in  any  ship,”  mean  goods 
“ imported  into,”  or  “ finally  discharged  in  ” this 
country.  It  is  clear  that  this  cargo  was  carried  into 
Falmouth,  within  the  literalmeaning  of  those  words, 
and  hence  to  oust  our  right  of  remedy  here  the  defen- 
dants must  show  that  the  words  have  a more  re- 
stricted moaning.  The  owner,  consignee  or  assignee 
of  any  bill  of  lading  of  any  goods  so  carried  have, 
under  the  section,  the  right  to  proceed  in  this 
court  for  damage  done  to  the  gooas,  or  for  breach 
of  contract,  provided  the  owner  of  the  ship  be  not 
domiciled  in  this  country.  We  are  assignees  of 
the  bills  of  lading,  and  the  ship  is  the  property  of 
a Genoese.  This  right  may,  \>y  sect.  35  of  the 
same  Act,  bo  exercised  cither  in  personam  or  in 
rem.  The  right  of  proceeding  in  rem  is  a powor 
given  to  prevent  the  defeat  of  the  ends  of  justice 
by  reason  of  no  person  being  resident  in  England 
or  Wales  who  would  be  liable  to  be  sued  in  an 
action  at  common  law.  If  the  defendant  was  in 
this  country  there  would  be  no  difficulty  in  suing 
him,  but  as  he  is  not  here,  the  only  question  is, 
whether  there  can  be  a proceeding  in  rem.  There 
is  undoubtedly  jurisdiction  in  some  court;  does 
the  Act  give  this  court  jurisdiction?  The  point 
has  already  been  decided.  In  The  Bahia  (Bro  & 
Lush.  61),  the  ship  only  came  into  an  English  port 
by  accident,  and  it  was  there  argued  that  the 
action  was  for  a breach  of  contract,  and  that  to  give 
the  court  jurisdiction,  the  contract  must  be  per- 
formable  in  England;  that  is  to  say,  that  the  words 
“ carried  into,”  mean  “ carried  under  a contract 
into”  England  or  Wales.  This  argument  was 
rejected  and  tho  jurisdiction  upheld.  Here, 
although  the  place  of  delivery,  as  eventually 
ordered,  was  not  iu  England  or  Wales,  still  the 
goods  were  carried  into  Falmouth  under  a con- 
tract, the  ship  going  there  for  orders,  in  pursu- 
ance of  the  terms  of  the  charter-party  and  bill  of 
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lading.  This  is  a remedial  statute,  and  the  de- 
fendants should  be  called  upon  to  show  why  the 
court  should  not  uphold  a jurisdiction  which  its 
plain  words  give.  !No  argument  as  to  the  incon- 
venience of  upholding  this  jurisdiction  is  here 
applicable.  It  must  be  assumed  that  the  ship  has 
been  guilty  of  a breach  of  duty,  and  if  the  court 
has  once  had  jurisdiction,  the  ship  can  be  arrested 
at  any  time.  Her  cargo  belonged  to  one  person, 
and  when  she  went  to  Cardiff  she  was  going 
to  load  ; hence  no  third  person  is  inconvenienced 
by  ber  arrest.  Moreover,  the  same  argument 
would  equally  apply  to  all  cases  of  proceeding  in 
rem,  as  in  collision,  salvage,  and  other  causes, 
and  yet  it  is  not  raised.  The  inconvenience  is 
really  balanced  by  the  advantages  on  the  other 
side.  The  question  has  in  fact  been  decided  in  the 
recent  coses  arising  out  of  the  Franco-German 
war: 

The  Teutonia,  ante,  vol.  1,  pp.  32,  214 ; 24  L.  T.  Rep. 

N.  8.  521 ; 26  L.  T.  Rep.  N.  S.  48  ; L.  Rep.  3 

Adm.  A Eoo.  394 ; L.  Rep.  4 P.  C.  171  ; 

The  Patria,  ante,  vol.  1,  j>.  71 ; 24  L.  T.  Rep.  N.  S. 

8-40 ; L.  Rep.  3 Adm.  A Eoo.  436 ; 

The  He'nrieh,  ante,  vol.  1,  p.  79;  24  L.  T.  Hop. 

N.  8.  915  ; L.  Rep.  3 Adm.  A Eoo.  424; 

The  Wilhelm  Schmidt,  ante,  vol.  1,  p.  82 ; 25  L.  T. 

Rep.  N.  8.  34. 

The  Act  applies  mainly  to  foreign  ships,  and  its 
spirit  and  policy  is  to  give  reciprocity  of  remedy, 
which  would  not  exist  if  its  meaning  were  to  be 
thus  restricted. 

Miltoard,  Q.C.  and  Clarkson,  for  the  defendant, 
in  support  of  the  protest. — Before  this  court  can 
have  jurisdiction,  the  ship  must  be  bound  for  some 
port  of  delivery  in  this  country.  There  must  bo 
an  intection  to  deliver  here.  A mero  accidental 
putting  into  an  English  port  will  not  give  juris- 
diction. Where  ship,  contract,  and  place  of  delivery 
are  all  foreign,  the  mere  accident  of  a call  for 
orders  can  give  no  jurisdiction.  The  real  question 
is,  whether  the  cargo  was  carried  into  port  aniino 
remaneruli.  If  a master  carries  into  a port  in 
England,  with  the  intention  of  keeping  the  goods 
there  wrongfully  and  against  the  terms  of  his 
contract  to  carry  elsewhere,  there  is  no  doubt 
jurisdiction  ; but  if  his  sole  intention  in  coming 
into  port  is  to  wait  for  orders,  having  the  right  to 
do  so  under  his  contract,  without  acting  wrong- 
fully towards  the  cargo,  no  jurisdiction  can  accrue, 
however  long  he  stays,  because  he  cannot  be  said 
to  be  doing  anything  wrongful  within  the  jurisdic- 
tion. In  The  Patria  (ante,  vol.  1,  p.  71 ; 24  L.  T. 
Rep.  N.  S.  849 ; L.  Rep.  3 Adm.  <fc  Ecc.  '436), 
the  master  committed  a breach  of  contract  by 
refusing  to  proceed  on  his  voyage  whilst  in  an 
English  port,  whilst  hero  there  was  no  refusal. 
They  are  not  suing  for  an  act  done  at  Falmouth, 
entering  which  port  must  be  considered  a mero 
step  in  a foreign  voyage  by  a foreign  ship.  The 
tort  here,  if  any,  was  committed  under  a foreign 
flag  abroad,  and  in  violation  of  a foreign  contract, 
•o  that  to  uphold  the  jurisdiction  the  court  must 
bold  that  the  British  Legislature  can  give  juris- 
diction over  foreigners.  The  ship  could  have  been 
■ued  at  Bremen.  [Sir  R.  Puillimore. — By  general 
international  law  she  could  be  sued  in  tho  compe- 
tent courts  of  any  country  whose  port  she  entered.] 
Even  if  the  ship  had  been  ordered  to  London,  it 
weald  have  been  illegal  to  arrest  in  Falmouth, 
because  the  carrying  into  that  port  was  not  a 
carrying  into  an  English  port  witnin  the  meaning 
of  the  statute.  The  right  of  arrest  does  not  ariso 
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until  arrival  at  the  port  of  delivery.  The  statute 
is  intended  to  provide  a remedy  where  British 
subjects  are  sufferers,  not  foreigners;  to  compel 
foreign  ships  coming  into  the  jurisdiction,  to 

S've  a remedy  for  breach  of  contract  with 
ritish  subjects. 

But  even  if  the  words,  “ goods  carried  into 
any  port,”  have  a more  extensive  meaning 
than  goods  carried  into  a port  for  delivery, 
that  meaning  will  only  include  goods  carried  into 
a port  for  the  purpose  of  being  done  something 
with,  which  gives  a right  of  action.  The  Bahia 
(Bro.  & Lush.  61)  decides  that  goods  must  be 
carried  into  a port  where  the  goods  are  dealt  with, 
as  at  the  termination  of  a voyage,  or  where  the 
shipowner  commitB  a tort,  which  gives  a right  of 
action.  [Sir  R.  Pjui.limore.— In  The  Patria  ( ubi 
sup.),  ana  the  other  Franco-German  war  cases,  the 
goods  were  not  brought  into  port  for  the  purpose 
of  deliveiy.  There  was  a refusal  to  proceed  during 
war  risk.]  In  those  cases,  that  very  refusal  was  a 
breach  of  duty.  In  The  Bahia  (ubi  sup.),  the  wrong 
complained  of  was  the  refusal  to  carry  on,  and  tho 
shipowner  had  thereupon  the  right  to  make  the 
port  in  which  the  ship  then  was  the  port  of  de- 
livery, and  this  founded  the  jurisdiction.  In 
The  Ironsides  (6  L.  T.  Rep.  N.  S.  59;  Lush.  458; 
1 Mar.  Law  Cas.  O.  S.  200),  it  was  decided 
that  there  was  no  jurisdiction,  because  the  goods 
were  not  carried  into  port  in  the  ship ; that  is, 
because  there  must  bo  an  actual  carrying  into  port 
by  the  ship  entering  into  the  contract.  In  The 
Danzig  (9  L.  T.  Rep.  N.  S.  236 ; Bro.  & Lush.  102 ; 
1 Mar.  Law  Cas.  0.  S.  392),  however,  Dr.  Lush- 
ington  held  that  “ carried  into  ” meant  “ carried  or 
to  be  carried  into,”  and  that  the  court  had  juris- 
diction over  a claim  for  non-delivery  of  goods  which 
had  been  wrongfully  thrown  overboard.  This  is  incon- 
sistent with  the  former  case,  and  the  question,  owing 
to  the  difference  of  decision,  is  so  far  open,  that  it 
is  practically  res  nova.  Then  the  evil  which  the 
statute  sought  to  remedy  was  tho  inability  to  pro- 
ceed against  foreign  shipowners  whose  ships  in  the 
performance  of  tneir  contracts  brought  goods  to 
this  country.  The  master  it  was  useless  to  sue ; 
the  owners  could  not  be  sued  because  not  here. 
The  statute  gavo  power  to  proceed  against  the 
ship,  and  so  provided  a remedy  for  the  evil ; and 
this  is  sufficient  to  satisfy  tho  terms  of  the  statute. 
If  it  is  held  to  extend  further,  there  will  be  great 
inconvenience.  In  the  case  of  a general  ship,  the 
action  of  ono  shipper  might  delay  the  goods  of  all 
the  rest  at  the  port  of  call.  The  reasonable  con- 
struction of  tho  statute  is,  that  the  word  “ port  ” 
in  the  statute  must  mean  the  port  of  delivery 
named  in  tho  contract,  or  tho  final  port  of  delivery 
in  fact.  Would  the  court  have  jurisdiction  over  a 
a foreign  Bhip  loaded  by  a foreigner  in  America  for 
a port  on  the  Continent,  merely  because  the  ship 
came  by  accident,  such  as  stress  of  weather,  into 
an  English  port  ? In  such  a case  the  ship  could 
be  proceeded  against  in  the  foreign  port,  and  there 
would  bo  no  hardship  that  tho  Legislature  intended 
to  remedy  by  this  Act.  Here  the  ship  is  foreign ; 
the  master  may  call  either  at  an  English  or  a 
French  port  for  orders ; the  contract  for  delivery 
is  inchoate;  there  is  no  contract  to  deliver  at  a 
particular  port  until  orders  given;  orders  are 
given  to  deliver  at  Bremen,  and  are  accepted  ; then 
the  shipowner  is  under  a contract  to  deliver  at 
Bremen,  a foreign  port;  the  contract  mnst  then  be 
considered  as  if  it  nad  stipulated  in  the  first  in- 
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stance  that  delivery  should  take  place  at  Bremen  ; 
that  is  to  say,  a contract  to  bo  entirely  performed 
abroad.  [Sir  R.  Pihllimork. — At  the  same  time 
the  ship  calls  at  Falmouth,  in  obedience  to  her 
contract.  She  was  not  there  by  accident.  All  that 
the  plaintiffs,  need  contend  is,  that  a ship  which,  in 
pursuance  of  her  contract  goes  into  an  English 
port  for  orders,  submits  to  the  jurisdiction.]  The 
Bhip  was  not  bound  to  call  at  an  English  port ; she 
could  call  at  one  of  several  ports ; there  was  no 
compulsion  by  the  contract.  [Sir  R.  Piullimoke. 
— Sno  did  arrive  at  Falmouth  in  the  execution  of 
her  contract,  aud  that  is  au  English  port.  The 
question  is,  does  tho  Act  apply  under  these  cir- 
cumstances P]  Putting  into  a port  of  call  cannot 
give  jurisdiction  over  a foreign  contract. 

Butt , Q.C.,  in  reply.-— If  the  owner  of  the  ship 
were  in  this  country,  there  would  lie  no  difficulty 
in  suing  him  at  common  law ; and  if  these  goods 
were  carried  into  an  English  port  within  tho 
meaning  of  the  Act,  he  would  lie  sued  in  pertonam 
in  this  court.  Then  all  the  arguments  as  to  incon- 
venience would  fail.  Can  it  be  said  tluit  tho  doing 
of  on  act  which  compels  the  shipowner  to  enter  an 
appearance  in  this  court,  which  he  would  have  to 
do  at  common  law,  if  by  ehanco  in  this  country,  is 
such  an  inconvenience  as  can  be  used  as  mi  argu- 
ment against  a jurisdiction.  It  is  not  pretended 
that  the  act  creates  a maritime  lien ; it  ouly  gives 
the  power  to  compel  appearance  by  a proceeding 
in  rein.  If  tho  ship  had  left  the  English  port 
and  had  been  sold  to  a third  person,  the  plaintiff 
could  not  have  arrested  her.  But  hero  she  still 
belongs  to  the  same  owners,  aud  they  being  liable 
for  a breach  of  contract,  may  they  not  be  made 
answerable  through  their  ship,  even  when  she  is 
on  a new  voyage.  If  the  owner  had  *>ecn  on  board 
the  ship  and  had  landed  here,  ho  could  have  been 
summoned,  why  not  the  ship  P This  cannot  bo 
called  a foreign  contract ; the  plaintiffs  are  British 
subjects;  tho  contract  is  in  the  English  language, 
and  under  it  the  ship  calls  for  orders  at  an  English 
port.  The  Bahia  (uhi  gup.)  is  an  a fortiori  case,  as 
there  it  was  never  contemplated  by  the  contract 
that  tho  master  should  come  into  an  English  port 

^ Cur.  ado.  vutt. 


Dec.  18th. — Sir  R.  Philmmork. — This  is  a mo- 
tion to  reject  a petition  on  protest.  A suit  was 
instituted  for  damage  to  cargo  on  behalf  of  certain 
consignees  against  the  vessel  Pieve  Superiore, 
whose  owners  are  foreigners.  They  have  appeared 
under  protest,  and  set  forth  their  defence  in  the 
petition.  The  petition  states  that  the  ship  was 
chartered  in  March  and  April  1872  to  take  an 
outward  cargo  from  Europe  to  a port  in  the  East 
Indies,  and  there  to  load  a cargo  of  rice,  to  “ pro- 
ceed therewith  to  Belle  Isle,  Scilly,  Queenstown, 
or  Falmouth,  at  the  option  of  the  master  for 
orders,  “ whether  to  discharge  at  a good  and  safe 
port  in  the  United  Kingdom,  or  on  the  Continent 
between  Havre  and  Hamburg/'  The  ship  pro- 
ceeded to  Rangoon  and  loaded  the  cargo;  and  the 
master  signed  and  delivered  a bill  of  lading  to 
Gladstone,  Wyllie,  and  Co.,  in  which  the  vessel  is 
described  to  be  bound  for  the  places  mentioned  in 
the  charter  party.  The  bill  of  lading  and  charter 
party  are  in  English,  and  the  freight  is  to  be  paid 
in  English  money.  The  vessel  sailed  from  Ran- 
goon to  Falmouth,  and  then  received  orders  to  go 
to  Bremen,  which  is  between  Havre  and  Hatnbnrg, 
and  there  discharged  her  cargo.  She  sailed  from 


thence  to  Cardiff  on  a new  voyage,  and  was  then 
arrested  on  this  suit. 

Tho  contention  on  behalf  of  the  protestors, 
which  was  very  ably  conducted,  proceeded  upon 
two  grounds.  The  first  and  principal  ground 
was,  that  the  words  in  the  statute  (24  Viet, 
c.  10,  sect.  6),  “ Any  goods  carried  into  any 
port  in  England  and  Wales  in  any  ship,  ’ 
must  mean  carried  in  for  the  purpose  of  delivery 
in  that  port.  The  second  ground,  which  was,  I 
think,  more  reluctantly  put  forward,  was,  that  the 
goods  must  at  all  eventB  be  carried  into  a port, 
which  from  circumstances  became  tho  final  port; 
or,  according  to  a different  form  of  the  same  pro- 
position, that  the  goods  must  bo  carried  into  a 
port,  iu  which  port  a wrong  was  done  to  tho 
shipper.  It  is  proper  here  to  obsorvo  that  the 
petition  on  protest  does  not  allege  that  whatever 
darnago  was  done  happened  after  tho  vessel  had 
left  the  English  port  and  was  on  lior  way  to 
Bremen.  It  is  obvious  that  the  second  proposition 
of  the  counsel  for  the  protest  cannot  be  reconciled 
with  the  first,  inasmuch  as  the  second  admits  that 
circumstances  may  happen  which  found  the  juris- 
diction, although  the  goods  are  not  carried  into 
tho  port  of  discharge  mentioned  in  tho  charter 
party  or  bill  of  lading. 

Various  cases  have  been  decided  by  my  imme- 
diate predecessor  upon  this  point,  and  also  by 
myself ; and  in  the  arguments  addressed  to 
tho  court  upon  former  occasions,  as  upon  the 
present,  the  principal  topic  has  been  the  incon- 
venience which  would  result  from  the  plain 
arid  literal  construction  of  the  words  of  the 
statute,  which  it  cannot  be  denied  are  in  favour  of 
the  jurisdiction  of  the  court.  Aud  I must  here 
remark  that  the  large  and  descriptive  words  are 
not  narrowed  or  restricted  by  any  subsequent 
proviso,  though  it  seems  that  when  a restriction  is 
intended  to  be  imposed,  as  in  the  case  of  the 
domicile  of  tho  defendant,  it  is  plainly  expressed. 
If  the  words  are  plain  and  unambiguous,  I do 
not  think  myself  at  liberty  to  consider  tho  argu- 
ment from  inconvenience,  although  it  is  very 
possible  that  u full  investigation  iuto  this  topic 
would  show  that  the  inconveniences  are  balanced 
by  contrary  advantages. 

In  The  Iiahia  (Bro.  & Lush.  61),  the  ship  car- 
rying the  cargo  was  bound  for  Dunkirk.  She 
put  into  the  port  of  Ramsgate,  and  the  master 
refused  to  proceed  to  Dunkirk,  or  to  give 
delivery  at  Ramsgate,  and  the  court  held  that 
it  had  jurisdiction.  In  The  Patria  (Law  Rep. 
II  Adm.  Ecc.  436,  459),  I referred  to  that  case, 
and  upon  its  authority  decided  one  portion  of  the 
case  then  before  me,  and  from  that  judgment 
thore  has  been  no  appeal.  Also  in  The  Patria  the 
vessel  was  bound  for  a port  in  Germany,  and  put 
into  Falmouth  from  occidental  circumstances,  and 
the  master  refused  to  proceed  further,  on  the 
ground  of  French  cruisers.  I held  that  the  juris- 
diction of  the  court  was  founded  under  the  statute. 
It  is  true  that  in  both  these  cases  the  ship  had  not 
left  the  English  port  in  which  she  was  arrested. 
In  tho  present  case  she  has  deposited  her  cargo, 
alleged  to  have  been  damaged,  in  the  foreign  port, 
and  is  seized  on  her  return  to  this  country  for  a 
new  cargo.  But  it  is  to  be  observed  that  it  is  not 
averred  in  this  case  that  the  shipper  has  had  re- 
course to  tho  tribunals  of  Breihcn.  If  ho  has,  as 
ho  alleges,  sustained  an  injury  for  which  the 
owner  of  the  ship  is  liable,  it  is  still  un redressed  ; 
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and  I have  already  observed  upon  the  pervading 
English  character  of  the  transaction.  It  becomes 
unnecessary  to  refer  to  the  other  German  cases 
arising  out  of  the  recent  war.  It  appears  to  me 
that  the  principle  of  these  decisions  must  govern 
my  judgment  in  the  present  case,  more  especially 
as  the  vessel  had  come  into  an  English  port  in 
compliance  with  the  terms  of  the  charter-party, 
and  that  there  was  thereby  a partial  fulfilment  of 
the  contract;  and  the  order  which  sho  received 
there  might  have  been  to  discharge  in  the  English 
port,  and  perhaps  in  that  particular  port. 

On  the  whole,  having  regard  to  the  particular  cir- 
cun  stances  which  I have  stated,  and  being  unable 
to  distinguish  this  case  iu  principle  from  those 
which  have  been  already  determined  on  this  point, 
I ace  no  adequate  reason  for  not  following  the 
plain  words  of  the  statute,  and  I must  overrule 
the  protest  and  direct  the  party  to  appear  abso- 
lutely, with  costs. 

Solicitor  for  the  defendants,  Thomas  Cooper. 
Solicitors  for  the  plaintiffs,  Pritchard  and  Sons, 
agents  for  Bateson  and  Co.t  Liverpool. 

COXTBT  OF  APPEAL  IN  CHANCERY. 

Boportod  by  £.  Stewart  Roche  and  H.  Peat,  Exqra., 
Barrlatirs-at-Law. 

Dec.  9 and  12, 1873. 

(Before  the  Lord  Chancellor  (Selbome)  and  Lord 
Justice  James.) 

Ex  parte  NYHOLM ; Ite  Child. 

Shipping  law— Charter  party — Lien  far  freight— 
Part  payable  on  signing  of  bills  of  lading — Bank- 
ruptcy of  charterer— Disclaimer  of  contract. 

By  a charter-party,  after  providing  that  the  freight 
was  to  be  at  certain  sjiccijied  rates,  it  was  agreed 
that  2501.  should  be  lulvanced  in  cash  on  signing 
bills  of  lading  and  clearing  at  the  custom  house  of 
the  port  of  shipment,  and  the  remainder  on  a true 
ana  faithful  delivery  of  the  cargo  at  the  port  of 
discharge;  and  that  for  the  security  and  payment 
of  all  freight , dead  freight,  demurrage,  and  other 
charges,  the  master  or  owners  should  have  an 
absolute  lien  and  charge  on  the  cargo. 

The  loading  of  the  ship  was  completed,  and  the  ship 
was  cleared,  but  she  never  started  on  her  voyage, 
nor  were  the  bills  of  lading  signed. 

The  charterer  filed  a liquidation  petition , and  the 
trustee  under  the  liquidation  disclaimed  all  interest 
under  the  charter  party: 

Held  (affirming  the  decision  of  the  Chief  Judge  in 
Bankruptcy),  that  the  shipment  r was  not  entitled 
to  a lien  in  respect  of  the  250/.  agreed  to  he 
paid  in  advance,  inasmuch  as  the  ship  had  wet>*r 
earned  freight;  the  conxiwnsation  to  which  the  ship- 
owner was  entitled  for  the  loss  sustained  by  reason 
of  the  charterer  s default  teas  not  freight,  and  the 
250/.  did  not  come  within  the  lien  given  by  the 
charter-party. 

This  was  an  appeal  from  a decision  of  the  Chief 
Judge  in  Bankruptcy,  affirming  a decision  of  the 
Judge  of  the  Manchester  County  Oonrt. 

The  facts,  which  will  be  found  more  fully  stated 
in  the  judgment  of  tho  court,  were  shortly  as 
allows : 

Messrs.  Child,  Mills,  and  Co.,  merchants,  of  Man- 
chester, entered  into  an  agreement  by  charter- 
party  with  one  Nyholm,  tho  owner  of  the  Danish 
brig  Vaering,  by  which  it  waB  agreed  that  the 


vessel  should  take  a general  cargo  to  Lagos,  on  the 
west  coast  of  Africa,  and  should  bring  bock  a 
cargo  from  Lagos,  at  77s.  6d.  per  ton  for  freight 
and  hire,  the  jiayrnent  of  which  was  to  be  made  as 
follows  : 250 1.  to  bo  advanced  in  cash  on  signing 
bills  of  lading  and  clearing  at  the  Custom  House, 
Liverpool,  and  tho  remainder  on  delivery  at  the 
port  of  discharge. 

After  the  vessel  wns  loaded,  but  before  she 
sailed,  Messrs.  Child.  Mills,  and  Co.  filed  a petition 
for  liquidation,  and  the  trustco  under  the  liquida- 
tion disclaimed  the  charter  party. 

The  bills  of  lading  were  not  signed,  the  2501. 
payable  in  advance  not  having  been  forthcoming. 

Nyholm  claimed  a lien  on  the  cargo  for  freight 
and  demurrage,  hut  his  claim  was  disallowed,  both 
by  the  County  Court  Judge  and  by  the  Chief  Judge 
in  Bankruptcy. 

Ho  now  appealed  from  the  decision  of  the  Chief 
Judge,  hut  on  the  appeal  restricted  his  claim  to  a 
lien  for  the  2501.,  payable  in  advance. 

Cohen  (of  the  Common  Law  Bar),  and  F.  Thomp- 
son, for  tho  appellant. — -We  were  ready  and  will- 
ing to  sign  the  bills  of  lading  at  the  time  when 
the  trustee  under  tho  liquidation  disclaimed  tho 
contract.  Therefore  the  250/.  bad  become  payable 
as  u sum  certain,  and  was  immediately  recoverable, 
not  wit  hstanding  the  disclaimer  of  the  contract,  and 
we  are  entitled  to  a lien  on  the  goodB  for  tho 
amount: 

Paynter  r.  James,  2 Mar.  Law  Can.  O.  8.  450;  15 
L.  T.  Rep.  N.  S.  GG0 ; L.  Rop.  2 C.  P.  548  ; 

Black  ▼.  Rots,  2 Moore  P.  C.,  N.  8.,  277 ; 

Small  ▼.  Boates,  9 Ring.  574. 

It  is  true  that  this  250/.  is  not  a sum  in  respect 
of  which  the  usual  lien  for  freight  would  have 
arisen,  but  wo  claim  tho  lien  under  tho  clause 
in  tho  charter-party  which  gives  us  an  absolute 
lien  on  the  cargo  for  tho  payment  of  nil  freight, 
dead  freight,  demurrage,  and  other  charges,  and 
when  that  clause  is  read  in  connection  with  the 
preceding  clause,  which  provides  that  250 L is  to 
be  paid  in  advance,  that  sum  clearly  comes  within 
the  words  of  the  clause  giving  us  an  express  lien, 
as  that  sum  is  »n  the  preceding  clause  expressly 
stated  to  be  payable  as  part  of  tho  freight.  This 
contention  is  supported  by  what  Lord  Kingsdown 
says  in  Kirchncr  v.  Venus  (12  Moo.  P.  C.  391) : 
*'  No  doubt  parties  who  have  superseded  by  a 
special  contract  the  rights  and  obligations  which 
tho  law  attaches  to  freight  in  its  legal  senso  may, 
if  they  think  fit,  create  a lien  on  the  goods  for  the 
performance  of  tho  agreement  into  which  they 
nave  entered,  and  they  may  do  this  either  by  ex- 
resa  conditions  contained  in  the  contract  itself,  or 
y agreeing  that  in  ease  of  failure  of  performance  of 
that  agreement,  the  right  of  Hen  for  what  is  due 
shall  subsist  ns  if  there  had  been  an  agreement  for 
freight.  But  in  such  case  the  right  of  lien  de- 
pends entirely  on  the  agreement.  They  also  re- 
ferred to : 

Oilkison  v.  Middleton,  2 C.  B.,  N.  S.,  134  ; 

Byrne  r.  Schiller,  ante,  vol.  1,  p.  HI ; ■25  L.  T.  Rep. 
N.  8.  211;  L.  K*p.  6Ex.  319; 

The  Sort  ray,  2 Mar.  Law  Cas.  O.  S.  17,  108,  254;  12 
L.  T.  Rep.  N.  S.  57  ; B.  A Lash  377,  384 ; 

Wofxon  anti  Co.  v.  Shankland,  ante,  p.  115  ; L.  Rep. 
2 Sc.  App.  304 ; 

Den  arm  v.  The  Home  and  Colonial  Assurance  Cota, 
pan w,  ante,  vol.  1,  p.  309  ; 26  L.  T.  Rep.  N.  S.  628  ; 
L.  liep.  7 C.  P.  3^il  ; 

Hicks  r.  Shield,  7 Ell.  A Bl.  633,  638  ; 

Andrew  r.  M'vr  house,  5 Tannt.  435 ; 

Tiiutdll  v.  Taylor,  4 Ell.  & Bl.  219. 
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Dec.  12. — The  Court  intimated  that  they  would 
not  call  upon 

Swanston,  Q.C.  and  Winslow  who  appeared  for 
the  respondent,  and 

Lord  Justice  Jawks  delivered  the  following 
written  judgment  of  the  court. — This  is  an  appeal 
from  the  decision  of  the  Chief  Judge  in  Bank- 
ruptcy, affirming  the  decision  of  the  County  Court 
juago  of  Manchester. 

The  circumstances  are  shortly  these:  The  ap- 
pellant is  the  owner  of  the  vessel  called  the 
Vaerino.  The  bankrupts,  or  muui-bankrupt-s, 
entered  into  an  agreement  with  him  for  the 
chartering  of  his  vessel.  The  particular  lan- 
guage of  the  charter-party  relied  on,  I shall 
refer  to  later.  One  of  the  terms  of  the  charter- 
party  was  that  2501.  should  be  paid  in  ad- 
vance on  account  of  freight  when  the  bills  of 
lading  were  signed  and  the  ship  cleared.  The 
cargo  was  put  on  board,  and  tho  mate’s  receipts 
given  for  it.  The  ship  was  cleared  at  the  Custom 
House,  and  the  captain  was  ready  and  willing 
to  sign  the  bills  of  lading  in  exchange  for  the 
2501.  The  25 01.  was  not,  however,  forthcoming, 
and  the  bills  were  consequently  not  signed.  The 
allegation  in  the  affidavit  avers  that  no  bills  of 
lading  had  been  tendered  to  him  for  signature. 
The  charterer  became  insolvent.  The  trustee  j 
gave  notice  that  he  abandoned  all  interest  under  1 
the  charter-party.  Conflicting  claims  were  made  I 
to  the  cargo,  and  an  order  was  mado  by  tho 
County  Court  judge  for  taking  it  from  the  ship, 
and  selling  it>  and  bringing  tho  proceeds  into 
court,  except  some  parts  that  were  given  over  to 
some  owners,  and  an  issue  was  directed  by  the 
County  Court  judge  as  follows : “ Whether  H.  C. 
Nyholm  had  on  the  10th  April,  or  the  25th  April 
1873,  being  the  date  of  the  final  discharge  of  the 
cargo  and  goods  laden  on  board  the  Danish  brig 
Vacring , under  a charter-party  dated  the  6th  Nov. 
1872,  and  made  between  H.  C.  Nyholm  and  the 
above-named  debtors,  a complete  or  some  lien  and 
charge  on  the  cargo  and  goods  so  laden  on  board 
the  vessel,  or  some  part  thereof,  for  damages, 
freight,  demurrage,  detention,  and  other  charges, 
or  some  of  them.’*  The  learned  judge  of  the 
Countv  Court  decided  that  issue  in  tho  negative. 
That  cieciBion  was  affirmed,  and  from  that  affirm- 
ance the  appeal  has  been  brought  beforo  ns. 

It  was  admitted  in  tho  argument  that  the  claim 
must  be  confined  to  the  2501.  It  was  not  con- 
tended that  there  was  any  such  lien  by  tho  ordi- 
nary mercantile  law.  It  was  also  admitted  that 
the  ship  had  not  commenced  her  voyage,  and 
had,  in  fact,  olocted  to  free  herself  from  the 
charter-party  by  reason  of  tho  insolvency  and 
default  of  the  charterers,  and  therefore  that  no 
freight,  properly  so-called,  had  been  earned  or 
commenced  to  be  earned,  and  consequently  that 
there  was  nothing  in  resf>ect  of  which  tho  ordinary 
mercautilelionforfreightwouldarise.  But  the  claim 
was  raised  on  what  was  alleged  to  bo  the  peculiar 
language  of  the  instrument.  The  clauses  referred 
to  for  that  purpose  are  the  clauses  for  payment, 

“ In  consideration  whereof  and  of  everything  here- 
inbefore mentioned,  the  said  Child,  Mills,  and  Co,, 
of  Manchester,  do  hereby  promise  and  agree  to 
load  and  receive,”  and  so  on,  “ and  pay  or  cause  to 
be  paid  as  freight  for  the  use  and  hire  of  the  vessel 
in  respect  of  the  said  voyage  out  and  home,  at  and 
after  the  rate  of  77u.  6d.  per  ton  of  20  cwt.,”  if  she 
went  to  some  particular  port,  and  something  i 


different  if  she  went  to  any  other  port,  “ the  pay- 
ment of  which  is  to  become  due  and  be  made  as 
follows : 2501.  to  bo  advanced  in  cash  on  signing 
bills  of  lading  and  clearing  at  the  Custom  House, 
Liverpool,  less  5 per  cent,  for  all  charges,  insurance 
thereon  included.  Such  money  as  the  master  may 
require  for  the  ordinary  disbursements  of  the 
vessel  at  Lagos,  on  the  west  coast  of  Africa,  to  be 
advanced  free  of  interest  and  com  mission,  or  other 
charge,  and  the  remainder  on  a true  and  faithful 
delivery  of  the  cargo  at  the  said  port  of  discharge.” 
Then  there  is  another  clanse  : ” It  being  agreed 
that  for  the  security  and  payment  of  all  freight, 
dead  freight,  demurrage,  and  other  charges,  the 
said  master  or  owners  shall  have  an  absolute  lien 
and  charge  on  the  said  cargo,  or  goods  laden  on 
board."  It  was  contended  first,  on  the  principle 
of  the  coses  as  to  concurrent  acts,  that  the  2501. 
became  payable  as  a sum  cortain  under  the  con- 
tract as  soon  as  the  captain  was  ready  and  willing 
to  sign  the  bills  of  lading,  and  that  that,  therefore, 
constituted  a sum  certain  immediately  and  still 
recoverable  aa  such,  notwithstanding  that  tho 
whole  contract  was  determined  and  the  voyage 
put  an  end  to.  If  it  were  necessary  to  decide  that 
point  there  would  bo  very  great  difficulty  in 
applying  the  principle  of  the  cases  referred  to  to 
tnc  case  of  the  payment  in  advance,  or  at  a parti- 
cular stage,  of  an  instalment  of  one  entire  con- 
sideration for  one  complete  voyage  or  other  service, 
where  the  complete  voyage  or  other  service  bad 
never  been  performed,  and  was  on  the  non-payment 
entirely  given  up.  But,  assuming  even  that  it 
were  so,  how  does  it  become  freight  for  which 
the  nautical  lien  arises  ? It  was  admitted  that  it 
would  not  bo  ordinarily  so,  but  it  was  contended 
that  the  lien  was  created  by  the  express  clause  of 
lien.  The  express  clause  is,  however,  for  freight, 
dead  freight,  demurrage,  and  other  charges.  It  is 
not  dead  freight  nor  demurrage  nor  other  charge, 
and  it  is  not  freight  in  the  ordinary  sense  of  the 
word.  But  the  contention  was  that  the  word 
“ freight  ” here  was  not  to  be  read  in  the  ordinary 
sense,  but  that  the  clause  was  to  be  read  in  con- 
nection with  the  previous  clause  as  to  the  payment 
of  freight.  The  2501.,  it  iB  said,  is  there  expressly 
stated  to  bo  payable  as  part  of  the  freight,  and  the 
freight  is  to  be  paid  as  follows : 2501.  in  advance. 
Therefore  it  was  contended  that  the  clause  of  lien 
was  to  be  read  thus : “ for  freight,  which  word  is 
to  include  tho  2501.  hereinbefore  mado  payable  in 
advance,  and  hereinbefore  spoken  of  as  a part  pay- 
ment of  freight.”  There  is  some  ingenuity,  out, 
in  our  judgment,  no  substance,  in  this  contention. 
It  would  be  an  unwarranted  thing  to  lay  hold  of  a 
particular  form  of  expression  in  one  part  of  a 
charter  party  or  other  instrument,  in  order  to  give 
to  plain  unequivocal  language  in  another  part  of 
the  instrument  a meaning  different  from  its  ordi- 
nary meaning.  The  ship  never  earned  freight,  and 
never  began  to  earn  freight.  That  it  was  prevented 
from  doing  so  by  the  default  of  tho  other  party 
entitles  the  owner  to  full  compensation  for  all  the 
loss  sustained  thereby,  but  the  compensation  is 
not  freight,  and  tho  nautical  lien  for  freight  does 
not  extend  to  such  compensation.  Tho  order  of 
the  Chief  Judge  is  right,  and  the  appeal  will 
therefore  be  dismissed  with  costs. 

Tho  Lord  Chancellor  (Sel borne)  concurred. 

Appeal  accordingly  dismissed  icith  costs. 

Solicitors : Field.  Jloscoe,  and  Co.t  for  Bateson 
and  Co. ; Phelps  and  Sidgwick. 
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V.C.  MALIKS’  COURT. 

Reported  bp  T.  H.  CiuoR  and  F,  QorLD, 
barristers-*  t- Law. 

Thursday,  Dec.  18, 1873. 

Clover  v.  Roy  don. 

Association — Registry  of  shivs — Certificate  of  merit 
— Bona  fide  opinion — Laches — Injunction. 

The  defendants  % cere  an  association  for  the  registry 
of  iron  skips,  and  classed  the  ships  in  a register 
of  merit  according  to  the  reports  of  their  own 
surveyors.  A list  from  the  register  might  be 
obtained  by  anyone. 

The  plaintiffs  were  members  of  the  association  and 
the  owners  af  a ship  which  in  1870  teas  ranked 
in  iiu'  highest  class  in  the  register.  The  plaintiffs 
in  1870  made  an  alteration  in  the  ship,  and  sub- 
mitted her  to  the  defendants'  inspection,  who  not 
approving  of  the  alteration,  entered  in  the  register , 
“ class  suspended  1871,”  and  refused  to  restore  the 
previous  first-class  entry  unless  some  further 
alteration  was  made.  The  advisability  of  the 
alteration  was  a matter  of  opinion,  as  since  the 
alteration  the  vessel  was  classed  in  the  highest 
rank  at  " Lloyd's  ” (London). 

The  plaintiffs  continued  to  use  the  vessel,  but  it  teas 
proved  that  ho t value  had  been  dejtrcciated  in  con- 
sequence of  the  entry  in  the  defendants'  register. 
On  a bill  being  filed  by  the  plaintiffs  in  Nov.  1873 
to  restrain  the  defendants  from  disposing  of  any 
copies  of  their  list  containing  the  words  “ Class 
suspended  1871,” 

Held,  on  motion,  that  the  plaintiffs  were  not  entitled 
to  relief,  first,  because  the  entry  was  the  bond  tide 
opinion  without  malice  oj  the  society  to  whose 
judgment  the  plaintiffs  had  submitted  the  vessel ; 
secondly,  because  of  tfwir  laches  in  applying  to 
the  court  for  relief. 

This  was  a motion  by  the  plaintiffs  to  restrain  the 
defendants,  tl*e  chairman  and  committee  of  an 
association  called  The  Underwriters  Registry  for 
Iron  Vessels,  from  printing  or  disposing  of  any 
ooDy  of  their  list  of  iron  vessels  having  the  words 
*'  class  suspended  1871,”  placed  opposite  or  so  as 
to  apply  to  the  plaintitTs  ship,  the  Tyne  Queen. 

The  defendant’s  association  was  formed  at 
Liverpool  about  the  year  1882,  the  purpose  of  the 
association  being  to  keep  a registry  of  nil  iron 
vessels  classed  according  to  iheir  quality.  The 
committee  published  annually  on  behalf  of  the 
association  a list  of  iron  vessels  for  the  use  of  their 
subscribers,  a copy  of  which,  however,  any  person 
might  obtain  by  paying  the  annul  subscription  of 
'21.  '2s. 

A vessel  considered  by  the  surveyors  of  the 
association  as  satisfactory  was  classed  by  them 
under  the  term  of  " twenty  years  red.”  This  was 
the  highest  classification,  and  entitled  the  owner  to 
a red  certificate. 

The  following  is  an  extract  from  the  rules  of  the 
association : — 

2.  The  committee  propose  to  class  ships  on  their 
general  merit*,  having  special  reference  to  the  quality  of 
the  materials,  to  the  character  of  the  workmanship,  to 
the  arrangement  and  sire  of  the  parts  where  the  princi- 
pal strains  are  experienced,  and  to  the  equipment,  a 
system  of  classification  which  is  considered  preferable  to 
one  baeed  mainly  on  tables  of  scantling. 

3.  The  committee  continuing  the  classification  adopted 
by  the  Liverpool  Underwriters*  Association  for  the  lust 
six  years  will  class  in  red  for  poriods  varying  from  ten  to 
twenty  years,  all  iron  vessels  whether  nteamert  or  sailing 


ships,  which  have  been  or  may  be  submitted  to  the 
inspection  of  the  surveyors  of  that  association  or  of  this 
committee  daring  construction,  and  be  built  and  com* 
pleted  to  their  satisfaction. 

7.  A thorough  surrey  will  be  required  once  in  every  four 
years  for  vessels  with  a certificate  for  twenty  years. 
When  vessels  are  abroad  at  the  time  they  become  duo  for 
survey,  they  must  bo  thoroughly  examined  on  their 
return  to  the  United  Kingdom.  The  surveyors  are  at  all 
times  to  have  free  access  to  examine  vessels  holding  a 
certificate  from  this  committee,  and  in  case  of  defects 
reported  by  them  not  being  made  good,  the  classification 
of  the  ship  shall  be  revised. 

10.  Vessels  due  for  periodical  survey  which  leave  the 
United  Kingdom  without  being  duly  surveyed  and  passed 
by  the  surveyors  to  this  registry  will  have  their  class 
suspended  until  such  survey  has  been  properly  made. 
Notice  of  suspension  of  class  will  be  given  in  the  first 
monthly  supplement  issued  after  the  sailing  of  tho  vessel. 
Vessels  remaining  abroad  for  two  years  after  they  become 
due  for  periodical  survey  will  have  their  class  suspended 
until  they  have  been  re-surveyed. 

Tho  Tyne  Queen  was  built  in  I860,  and  was  sub- 
mitted to  tho  inspection  of  tho  surveyors  of  the 
association  during  construction,  and  was  Imilt  and 
completed  to  their  satisfaction,  and  was  thereupon 
entered  in  tjio  highest  class  as  “ twenty  years 
red,”  and  a red  certificate  was  given.  The  plain- 
tiffs purchased  the  vessel  in  1870,  and  having 
determined  to  have  her  lengthened  they  entered 
into  n contract  for  tho  purpose,  the  contractors 
for  tho  work  having  the  option  to  execute  it  in 
such  a mar  nor  as  to  entitle  tho  ship  either  to  be 
retained  the  highest  class  in  the  Liverpool 
regist'/,  ir  to  be  classed  £ at  Lloyds  (London). 
The  /ill  stated  that  the  said  class  ^ at  Lloyds  was 
considered  fully  equivalent  to  the  class  “ twenty 
years  red,”  in  the  Liverpool  registry.  The  con- 
tractors elected  Lloyds’  classification,  bnt  executed 
the  alterations  in  Buch  a satisfactory  manner  that 
the  vessel  was  classed  ^ 1 at  Lloyds'  (London),  a 
higher  classification  than  The  vessel  was  not 
at  this  time  withdrawn  from  tho  Liverpool  regis- 
try, where  for  some  little  time  longer  she  con- 
tinued to  appear  as  belonging  to  the  highest  class, 
viz.,  “ twenty  years  red.” 

In  November  1871,  the  plaintiffs’  added  to  the 
“ awning  ” or  “ spar”  deck  over  the  engine-room, 
so  as  to  make  it  cover  in  the  whole  length  of  the 
main  deck.  This  alteration  was  approved  by  the 
surveyors  of  Lloyds,  but  the  surveyors  of  the 
Liverpool  registry  objected  to  it,  and  in  the  follow- 
ing publication  of  their  list  of  iron  vessels  for 
tho  year  from  September  1872  to  August  1873, 
the  vessel  appeared  with  the  following  words 
printed  in  the  margin  under  the  figures  “ twenty 
red,”  “ class  suspended,  1871.” 

The  managing  owners  of  the  vessel,  Messrs 
Girvin  and  Sinter,  having  applied  for  an  explana- 
tion of  tliis,  they  received  from  the  secretary  of 
the  Liverpool  registry,  a letter  dated  <;iid  Sept. 
1872,  informing  them  that  on  certain  alterations 
being  made  in  the  vessel  under  the  inspection  and 
to  the  satisfaction  of  tho  surveyors  of  the  re- 
gistry, tho  committee  would  bo  ready  to  reinstate 
her  to  her  former  class. 

Messrs.  Girvin  and  Slater  replied  as  follows  on 
the  3rd  Sept.  1872  : “ Wo  nre  in  receipt  of  your 
favour  of  yesterday,  and  as  it  will  not  be  in  our 
power  at  present  to  comply  with  the  request  con- 
tained therein  for  the  continuation  of  the  (s.s.) 
Tyne  Q>nv  n in  your  book  of  classification,  we  have 
to  request  that  yon  will  in  the  meautiino  withdraw 
tho  vessel  altogether  therefrom.” 
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Paragraph  18  of  the  bill  was  as  follows  : “ The 
said  request  to  withdraw  the  said  vessel  entirely 
from  the  said  register  is  in  accordance  with  the 
constant  practice  of  the  said  association,  in  fact, 
in  their  present  list  of  steamers  published  in  Sept. 
1873  no  less  than  twelve  different  vessels  are 
marked  in  the  said  list  as  having  been  withdrawn 
by  the  owners,  and  the  plaintiffs  show  that  it  iB 
tno  absolute  right  of  the  owners  of  any  ship  in  the 
said  list  to  have  it  withdrawn  therefrom  and  so 
marked  in  such  list  or  to  have  it  entirely  with- 
drawn.” 

Further  corresoondence  ensued,  but  the  associa- 
tion still  declined  to  remove  the  words  “ class  sus- 
pended ” from  the  register,  stating  in  ono  of  their 
letters  that  “ until  the  cause  for  suspension  of  class 
has  been  removed  to  their  satisfaction,  the  com- 
mittee will  be  unable  to  insert  the  words  ‘ with- 
drawn by  request  of  owners.’  ” 

The  plaintiffs  filed  their  bill  on  the  19th  Nov. 
1873.  stating  in  addition  to  the  above  facts,  that 
the  book  being  commonly  referred  to  by  insurance 
brokers,  and  underwriters  and  shippers,  for  the 
purpose  of  ascertaining  the  merits  of  the  various 
vessels  in  the  list,  the  words  “ class  suspended  ” 
would  not  only  injure  the  vessel  for  selling  pur- 
poses, but  also  prejudice  the  plaintiffs  in  effecting 
insurances  on  the  vessel,  and  diminish  the  amount 
of  freight  which  they  could  otherwise  earn  by  her. 
It  appeared  that  the  alterations  required  by  the 
committee  would  cost  about  2002.  The  alterations 
required  were  for  the  further  strengthening  of  the 
vessel  on  account  of  the  alterations  previously 
made  with  regard  to  which  different  viewB  pre- 
vailed between  the  defendant’s  association  and 
Lloyd’s-  The  value  of  the  vessel  was  Btated  to  be 
about  25,0002. 

The  caso  now  came  on  on  motion  for  injunction. 

In  answer  to  paragraph  18  of  the  bill  above  set 
out  the  secretary  of  the  association  by  his  affidavit 
stated  as  follows : 

**  The  nature  of  the  entry  referred  to  in  the 
18th  paragraph  ....  when  a ship  has  been  with- 
drawn and  which  entry  tho  plaintiffs  desire  to 
have  substituted  for  the  entry  * Class  suspended 
1871,’  in  the  said  register  is  as  follows: 

fin  m<lJ  withdrawn  by  owners. 

Such  entry  in  the  opinion  of  the  committee  con- 
tains a representation  that  the  ship  bus  not 
forfeited  her  class  at  the  time  of  withdrawal  and 
to  have  substituted  that  entry  in  tho  case  of  the 
Tyne  Queen  in  lieu  of  the  entry  ‘ Class  suspended 
1871,’  would,  in  the  opinion  of  the  committee, 
have  misled  underwriters  into  supposing  that  the 
cause  of  the  suspension  of  tho  certificate  hnd 
been  removed  since  the  date  when  the  entry  ' Class 
suspended  1871  * occurred  in  the  registry,  and 
before  the  time  when  tho  requested  entry  ‘ Class 
withdrawn  by  owners  ’ was  inserted,  and  for  that 
reason  the  committee  declined  to  mako  the  required 
alteration.” 

Tho  vessel  had  been  used  by  tho  plaintiffs  since 
the  suspension  of  her  class  and  it  was  proved  that 
the  effect  of  the  entry  complained  of  had  had  an 
injurious  effect  upon  the  character  of  tho  vessel. 

Glat Q.C.,  W.  F.  Robineon,  and  R.  G.  William s 
(Common  Law  Bar)  for  the  plaintiffs. — Tho  words 
"class  suspended”  nre  calculated  to  injure  the 
character  of  the  ship,  for  they  will  be  understood 
by  the  public  ns  meaning  " untrustworthy,”  bnt 
the  vessel  is  classed  ^ 1 at  Lloyd's.  It  is  said  no 


legal  right  is  threatened,  but  our  right  is  to  use 
the  ship  free  from  any  imputation  on  its  merits. 
The  defendants  are  a self-elected  body.  The  fact 
of  suspension  which  appears  on  the  register  is  only 
half  the  truth,  aa  the  reason  of  the  suspension  is 
not  given.  They  cited 

bi»on  v.  HolcUi\,  L.  Rep.  7 Eq.  488  ; 20  L.  T.  Rep. 
N.  S-  357 ; 

Springhead  Spinning  Company  x.  Riley,  L.  Rep.  6 
Eq.  551  ; 19  L.  T.  Rep.  N.  S.  64 ; 

Clark  v.  Freeman , 11  Beav.  112. 

Cotton , Q,C.,  Cohen  (Common  Law  Bar),  and 
F.  Thompson  for  the  defendants. — We  need  show 
only  that  the  committee  have  acted  bond  fide  in 
making  the  entry,  which  is  their  candid  opinion, 
and  which  it  is  their  duty  to  publish.  There  is  no 
violation  or  threatened  violation  of  any  legal  right. 
The  words  complained  of  do  not  mean  “ unsea- 
worthy.” The  standard  of  merit  required  may  be 
high,  but  the  plaintiffs  have  previously  had  the 
benefit  of  it,  and  must  tAkc  also  tho  correlative 
disadvantage.  In  S)>ringhead  Spinning  Company 
v.  Riley  tho  question  was  as  to  jurisdiction,  and 
there  was  a criminal  offence.  In  Dixon  v.  Holden 
the  statement  was  false  and  libellous.  We  admit 
that  if  the  defendants’  act  was  libellous,  or  would 
give  rise  to  an  action,  the  court  would  interfere, 
but  no  action  would  lie  in  this  caso.  They 
referred  to 

Starkie  on  Libel,  3rd  edit.  pp.  41,  42 ; 

Pater  x.  Baker,  3 C.  B.  868 ; 11  Jnr.  370;  16  L.  J. 
124,  C.  P. 

Glasso,  Q.C.  replied,  and  referred  to 

Rvansix.  Harlow,  5 Q.  B.  624;  13  L.  J.  130,  Q.  B. ; 
8 Jur.  571- 

Tho  Vice-Chancellor  said  that  the  plaintiffs 
had  proved  that  the  vessel  was  a first-class  vessel, 
registered  at  Lloyd’s  as  ^ 1,  and  that  the  altera- 
tion which  had  been  made  in  her  was  not  calcu- 
lated to  weaken  her.  but  that  the  entry  in  the 
defendants’  registry  was  calculated  to  injure  her, 
and  had  done  so.  But  everyone  entering  the 
association  must  kuow  that  tho  committee  wore  to 
exercise  their  own  discretion  as  to  the  class  in 
which  they  would  place  a vessel  in  their  register. 
The  plaintiffs  had  already  submitted  the  Tyne 
Queen  to  the  inspection  of  tho  society,  and  had, 
in  his  Honour's  judgment,  bound  themselves  to 
admit  the  society's  right  to  form  its  own  opinion 
as  to  her  merits.  The  whole  book  was  a matter  of 
opinion,  and  if  in  the  honest  exercise  of  their 
judgment  the  committee  thought  that  tho  vessel 
did  not  come  up  to  their  standard,  they  bad  a right 
to  enter  that  m their  books.  But  what  was  tho 
meaning  of  the  entry  "class  suspended?”  Did  it 
mean  any  more  than  that  at  present  the  society 
had  not  made  up  their  minds  as  to  how  the  vessel 
was  to  be  classed  ? If  that  were  so  they  had  a 
right  to  enter  that.  There  was  no  malice,  no  want 
of  truth  or  plain  dealing  on  the  defendants’  part. 
No  doubt  the  plaintiffs  had  sustained  injury,  but 
it  was  through  their  own  mistaken  view.  If  they 
had  been  willing  to  expend  2002.  on  a ship  which 
was  worth  25,000/.,  she  would  have  remained  on 
the  register  under  her  former  classification  a« 
“ twenty  years  red.”  Bnt  considering  that  her 
class  had  been  suspended  in  1871,  that  she  had 
been  used  since,  and  tho  evil  had  only  just  been 
found  out,  his  Honour  was  of  opinion  that  tho 
plaintiffs  were  barred  from  relief  by  lapse  of  time, 
if  by  nothing  else.  Motion  rejtused. 

Solicitors : G.  L.  P.  Eyre  and  Co.,  for  Garnett 
and  Tui  bet ; Field,  lloteoo  and  Co. 
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V.C.  BACON'S  COURT. 

Reported  by  th«  Hon.  Robert  Bvtler  nod  F.  Gould, 

Eaq.,  Borristem-at-  Law. 

Wednesday.  Dec.  10,  1873. 

London  and  Provincial  Marine  Insurance 
Com  pant  v.  Seymour. 

Fraud — Action  at  late  on  policy  of  insurance — 
Relief  in  equity — Cancellation. 

The  defendants  brought  an  action  at  law  against 
the  plaintiff's  on  a policy  which,  with  another 
policy,  had  been  effected  by  gross  fraud.  There 
being  several  actions  arising  out  of  the  same 
transaction , all  the  actions  but  that  of  the  defen- 
dants were  stayed,  and  a special  case  was  agreed 
upon,  and  judgment  was  to  be  delivered  at  laic 
upon  the  facts  stated  and  fou  nd. 

The  facts  showed  gross  fraud  on  the  part  of  the 
plaintiffs  at  law,  and  judgment  was  given  against 
them. 

Held,  that  the  defendants  at  law  were  entitled  to  a 
decree  in  equity  for  cancellation  of  both  the 
policies. 

Tub  bill  in  this  suit  was  filed  against  George 
Seymour  and  certain  shippers  and  other  persons 
interested  in  two  policies  of  insurance  effected 
with  the  plaintiff  company  by  Seymour,  and  the 
relief  sought  by  the  amended  bill  at  the  hearing, 
was  that  the  policies  might  be  cancelled  so  far  as 
concerned  the  plaintiffs. 

The  policies,  which  were  effected  upon  certain 
goods  which  were  shipped  on  board  the  British 
vessel  Peterhoff,  were  dated  the  3rd  Dec.  1862,  and 
the  10th  Dec.  1862,  and  were  for  the  sums  of 
£3000  and  £3000  repectively. 

At  the  time  the  policies  wore  effected,  a state  of 
war  was  existing  between  the  United  States  of 
America  and  the  Confederate  States.  At  this 
time  the  ports  of  the  Confederate  States  were 
blockaded  by  the  United  States,  but  tho  mouth  of 
the  Rio  Grande,  which  divided  Texas  from  Mexico, 
was  not  included  in  the  blockade,  and  neutral  com* 
merce  with  tho  port  of  Matamoras,  which  was  I 
on  the  Mexican  side  of  the  Rio  Grande,  was, 
with  the  exception  of  contraband  of  war,  entirely 
free. 

The  goods  covered  by  the  policy  were  shipped 
by  various  persons,  and  comprised,  besides  inno- 
cent articles,  certain  articles  contraband  of  war, 
and  were,  as  it  afterwards  appeared,  intended 
from  the  beginning  to  go  to  Matamoras,  not  to  be 
disposed  of  there  as  part  of  the  merchandise  of 
such  port,  bnt  for  the  purpose  of  boing  transhipped 
to  Texas,  and  delivered  to  the  Confederate  Govern- 
ment. 

The  plaintiffs  were  not  aware  when  they  sab- 
scribed  the  policies  of  the  nature  of  the  goods 
intended  to  be  covered  by  the  policies,  but  it  was 
represented  to  them  that  no  contraband  of  war 
would  be  allowed  to  be  carried  on  board  the  vessel. 

The  vessel  sailed  from  London  in  Jan.  1863,  and 
on  her  way  was  captured  by  a vessel  of  the  U nited 
States,  snd  the  vessel  and  cargo  were  condemned 
snd  forfeited. 

The  defendants  thereupon  commenced  an  action 
at  law  against  tho  plaintiffs  on  tho  policy  of  the 
10th  December  1862,  in  the  Court  of  Common 
Pleas,  and  other  actions  also  were  brought  against 
the  underwriters.  In  November  1865,  an  order 
wag  made  staying  all  the  actions  except  one,  and 
the  action  ultimately  proceeded  with  was  that  by 


the  defendants  against  the  plaintiffs  on  the  policy 
of  the  10th  December  1862.  The  original  bill  in 
this  suit  was  filed  on  the  31st  January  1866,  pray- 
ing that  the  last-named  policy  might  bo  cancelled, 
and  the  defendants  restrained  from  proceeding 
with  the  action,  but  tho  bill  was  amended  on  tho 
19th  February  following,  stating  further  as  fol- 
lows : That  tho  said  action  came  on  for  trial  in  the 
sittings  after  Michaelmas  Term  1866,  when  a 
special  case  was  ordered  to  be  stated  for  the 
opinion  of  the  court,  and  that  by  the  order  it  was 
directed  that  the  facts  found  in  the  special  case 
might  be  used  in  the  suit  in  Chancery.  Tho 
amended  bill  also  stated  that  an  action  was  pend- 
ing against  the  underwriters  on  the  policy  of  tho 
3rd  December  1862.  The  amended  bill  prayed 
that  both  the  policies  might  bo  cancelled  so  far  as 
concerned  the  plaintiffs. 

The  special  case  was  argued  in  Trinity  Term 
1872,  when  judgment  was  given  for  the  defendants 
in  the  action. (a) 

Kay,  Q.C.  and  A.  O.  Marten  for  the  plaintiffs. — 
The  court  will  entertain  this  suit,  though  there  is 
an  action  at  law  with  a complete  defence.  The 
only  remedy  in  such  a case  as  this  iB  to  file  a bill 
to  set  tho  policy  aside.  The  court  will  take  the 
verdict  of  the  common  law  court,  and  if  the  court 
is  satisfied  with  the  result  of  tho  action  on  one 
policy  it  will  stay  proceedings  on  both  by  ordering 
them  to  bo  given  up.  They  cited 

Df. i Costa  v.  Scandret,  2 P.  Wmn.  160  ; 

India  and  London  Life  Assurance  Company  ▼. 
Dolby,  4 Do  G.  A Sm.  462  ; 

British  Equitable  Assurance  Company  ▼.  Great 
Western  Railway,  19  L.  T.  Rep.  N.  S.  476  ; 38  L.  J. 
132  Ch. ; s.  c.  on  app.  20  L.  T.  Rep.  N.  8.  422  ; 38 
L.  J.  Rep.  314,  Ch. ; 

Traill  t.  Haring,  4 De  G.  J.  & 8m.  318 ; 10  L.  T.  Rep. 
N.  S.  215 ; 

Hoare  v.  Bremridge,  L.  Rop.  8 Ch.  22 ; 27  L.  T.  Rep. 
N.  S.  593; 

Whittingham  ▼.  Thornburgh , 2 Vern.  206. 

Little , Q.C.,  De  Gex,  Q.C.,  Heath,  Dundas 
Gardiner , Westlake,  and  Linklater  for  the  defen- 
dants.— There  is  no  necessity  for  a double  litiga- 
tion. The  only  question  is  whether  the  means  of 
this  court  are  greater  than  those  of  a court  of  law, 
but  the  constituted  proceedings  at  law  are  amply 
sufficient.  There  can  be  no  object  in  cancelling  a 
policy  after  a verdict  against  it  in  an  action.  In 
De  Costa  v.  Scandret  it  does  not  appear  that  any 
action  had  been  brought.  Thoy  cited 

Ochsenbein  v.  Papelier , L.  Rep.  8 Ch.  605  ; 28  L.  T. 
Rep.  K.  S.  58. 

Kay,  Q.C.  was  not  called  upon  to  reply. 

The  Vice-Chancellor. — I thought  that  a man 
who  had  been  defVauded  had  a right  to  come  to 
this  court  to  be  relieved.  This  is  an  attempt  to 
confuse  the  plain  equity  of  the  case  by  referring  to 
the  action  at  law.  There  was  an  agreement  for  a 
special  case,  and  that  judgment  should  be  delivered 
upon  the  facts.  Those  facts  show  as  gross  a fraud 
as  could  l»o  expressed  in  words.  I cannot  hesitate 
to  make  the  decree  for  cancelling  the  policies. 
Plaintiffs’  solicitors,  JFdfions,  Babb,  and  Walton. 
Defendants*  solicitors,  Travers,  Smith,  and  De 
Gex;  Phelps  and  Sidgioick;  Kims  lie,  Forsyth,  and 
Co. ; Linklater  and  Co. 

(a)  For  a report  of  the  hearing  of  the  epecial  case,  the 
material  facts  of  which  are  incorporated  in  the  statement 
in  this  report,  see  .Sevniour  v.  London  nnd  Provincial 
Marins  Insurance  ('ompany  (ante,  vol.  1,  p.  423  ; 41  L.  J. 
193,  C.  P. ; affirmed.  42  L.  J.  Ill,  C.  P. ; 27  L.  T.  Rep. 
N.  S.  417). 
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Tuesday,  Dec.  16, 1873. 

Baxter  v.  Chapman  and  others. 

Bill  of  exchange — Bills  of  lading — Acceptance — 
Misrepresen  iation. 

The  U.  Bank  presented  a bill  of  exchange  to  B.  and 
Co.,  the  drawees,  for  their  acceptance,  accompanied 
by  a ticket  representing  that  the  bank  held  bills 
of  lading  to  cover  it,  B.  and  Co.  thereupon  ac- 
cepted the  bill  relying  on  the  statement  that  the 
bank  held  bills  of  lading  xchich  both  parties 
thought  to  be  genuine.  'The  bills  of  lading  had 
been  forged  by  the  drawer  of  the  bill  of  exchange. 
Held  that  B.  and  Co.  were  not  entitled  to  demand 
from  the  bank  genuine  bills  of  lading  before 
paying  the  amount  of  the  bill  of  exchange. 

The  bill  in  this  case  was  filed  to  obtain  a declara- 
tion that  the  plaintiffs  were  not  liable  in  equity 
on  a bill  of  exchange  for  59321.  4*.,  which  had 
been  accepted  by  them,  unless  the  defendants  or 
some  of  them  handed  over  to  the  plaintiff" 8 
genuine  bills  of  lading  of  certain  bales  of  cotton, 
and  to  restrain  a threatened  action  at  law  against 
the  plaintiff’s  on  the  bill.  The  facts  were  as 
follows  : Tho  plaintiff  Baxter  carried  on  the  busi- 
ness of  a merchant  and  commission  agent  in  New 
York,  under  the  firm  of  A.  Baxter  and  Co.,  and 
carried  on  the  same  business  with  the  two  other 
plaintiffs,  Stoedman  and  Coates,  at  Liverpool, 
under  the  firm  of  Baxter,  Steadman,  and  Coates. 
The  defendant  Chapman  was  the  registered  public 
officer  of  the  Union  Bank  of  London,  and  the 
other  defendants  were  the  firm  of  F.  Schuchardt 
and  Son,  G.  B.  Shute,  who  carried  on  business 
in  New  Orleans  as  an  exporter  of  cotton  to  Eng- 
land, and  the  bank  of  New  Orleans. 

In  May  1870,  Shute  having  arranged  with  tho 
plaintiff  Baxter  that  he  would  consign  to  the 
plaintiffs  Baxter,  Steed  man,  and  Coates,  certain 
cotton,  by  the  ship  William  Cummings,  shipped 
350  bales  accordingly,  and  sent  to  Baxter,  Steed- 
man,  and  Co.,  the  invoice  and  a letter  as  follows  : 
New  Orleans,  26th  May,  1870. 
Messrs.  Baxter,  S teed  mar. , and  Co.,  Liverpool. 

Dear  Sirs,— I have  much  pleasure  in  handing:  you  the 
inclosed  invoice  of  350  bales,  per  William  Cummmps,  and 
be*  your  kind  protection  of  my  draft  for  the  advance  of 
59321.  4s. — Yours  truly,  Georob  B.  Shute. 

The  bill  was  drawn  by  Shute  on  the  plaintiffs  at 
sixty  days  sight,  and  was  dated  25th  May  1870. 
The  bill  was  sold  by  Shute  to  the  New  Orleans 
Bank,  who  received  what  purported  to  be,  and 
what  they  believed  to  be,  the  bills  of  lading  of  the 
cotton. 

The  bill  of  exchange  was  indorsed  by  the  New 
Orleans  Bank  to  the  defendants  Schuchardt  and 
Son,  their  agents,  who  forwarded  it,  and  the  sup- 
posed bills  of  lading,  and  also  a letter  by  which 
the  bales  of  cotton  had  been  hypothecated  to  meet 
the  bill,  to  the  Union  Bank  of  London,  where  they 
arrived  about  the  12th  June  1870.  The  Union 
Bank  sent  the  bill  to  their  agents  at  Liver- 
pool, in  order  that  they  might  get  it  accepted 
by  the  plaintiffs.  The  Union  Bank  had  attached  a 
ticket  to  the  bill  of  exchange  as  follows  : — “ The 
Union  Bank  of  London  holds  bills  of  lading  for 
350  bales  cotton,  per  William  Cummings.” 

The  plaintiff's  accordingly  accented  tho  bill  of 
exchange  on  13th  Juno  1870,  believing  that  the 
Union  Bank  bold  genuine  bills  of  lading,  and  the 
bill  remained  in  the  possession  of  the  Union 
Bank. 

The  William  Cummings  arrived  at  Liverpool  at 
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tho  end  of  July  1870,  and  on  the  plaintiffs  being 
applied  to  by  the  Union  Bank  to  know  whether 
they  were  desirous  of  retiring  the  bill,  their 
brokers  sent  to  the  Union  Bank  the  customary 
undertaking  that  on  receiving  the  bills  of  lading 
they  would  hold  them  and  the  property  therein 
represented  in  trust  to  secure  the  payment  of  the 
bill.  It  was  subsequently  discovered  that  tho 
supposed  bills  of  lading  held  by  the  Union  Bank 
were  forgeries,  the  genuine  bills  of  lading  being 
held  by  a firm  of  J.  N.  Beach  and  Co.,  who  were 
also  correspondents  of  Shute,  and  who  claimed  to 
hold  them  againBt  another  bill  of  exchange  drawn 
upon  them  by  Shute. 

The  plaintiffs  on  their  bill  of  exchange  becoming 
due  refused  to  pay  the  amount  to  the  Union  Bank 
except  on  receiving  in  exchange  the  genuine  bills 
of  lading;  and  on  the  Union  Bank  threatening  to 
bring  an  action  against  them  for  the  amount,  they 
filed  their  bill  in  Aug.  1870,  stating,  in  additiou  to 
the  above- mentioned  facts,  that  Shute  had  no 
authority  to  draw  bills  upon  them  except  against 
bills  of  lading,  and  praying  as  above. 

Benjamin,  Q.C.  and  W.  F.  Iiobinson,  for  the 
plaintiffs. — The  question  is  merely  between  the 
plaintiffs  and  the  New  Orleans  Bank.  The  plain- 
tiffs accepted  the  bill  only  on  the  representation 
that  the  Union  Bank  held  bills  of  lading  for  the 
cotton.  We  do  not  put  the  case  on  the  ground  of 
guarantee  or  warranty,  but  merely  on  the  ground 
of  a statement  of  fact.  They  referred  to 

Leather  v.  Simpson,  ante,  vol.  1,  p.5;  L.  Rep.  11  Eq. 

398 ; 24  L.  T.  Rop.  N.  S.  280; 

Oompertz  v.  Bartlett,  2 Ell.  <fc  Bl.  8i9. 

Kay,  Q.C.,  Jackson,  Q.C.  and  Stevens,  for  the 
defendants,  were  not  called  upon. 

The  Vice-Chancellor  said  that  unless  there  was 
a representation  by  tho  Union  Bank  that  they 
held  good  bills  of  lading,  the  plaintiff's  case  must 
fail.  Ho  was  of  opinion  that  the  plaintiffs  had 
failed  to  show  such  a representation  as  was  neces- 
sary to  found  their  argumeut.  The  case  was  that 
of  an  ordinary  mercantile  transaction  in  good  faith 
os  between  the  plaintiffs  and  the  Bank,  and  was 
covered  by  the  authorities  referred  to.  The  bill 
must  be  dismissed. 

Plaintiffs’  solicitors.  Field,  Roscoe  and  Co.,  for 
Bateson  and  Co.,  Liverpool. 

Defendants'  solicitors,  Lym  and  Holman. 


Dec.  12  and  13,  1873. 

Hathesing  v.  Laing. 

Broker  s lien — Mate's  receipt— Endorsement — Bills 
of  lading — Hypothecation. 

C,  and  Co.  were  cotton  brokers  in  Bombay,  who 
used  to  buy  and  ship  cotton  for  H.  and  Go.,  re- 
taining the  mate’s  receipts  for  the  cotton  until  the 
payment  of  their  charges.  C.  and  Co.  having 
purchased  and  shipped  for  H.  and  Co.  a t/uantUy 
of  cotton , took  receipts  from  the  mate  in  the  name 
of  J{.  and  Co.,  which  were  endorsed  to  them  by 
H.  and  Co. 

H.  and  Co.  obtained  from  the  captain  of  the  sh  ip,  to 
whom  C.  and  Co.  gave  no  notice  of  their  lien,  bills 
of  lading  for  the  cotton  which  were  hypothecated 
to  a firm  of  bankers  who  also  had  no  notice  of 
C.  and  Co.'s  claim: 

Held-,  that  C.  and  Co.’s  lien  was  gone  when  they 
had  shipped  the  cotton ; that  the  bankers’  security 
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waj  not  affected,  nor  the  captain  chargeable  with 

default. 

The  plaintiffs  wore  a firm  of  cotton  brokers  carry- 
ing on  business  in  Bombay  under  the  name  of 
Currumchund  Premchund,  and  the  principal  de- 
fendants were  a firm  of  merchants  (who  nlso 
carried  on  business  in  Bombay  under  the  uame  of 
Harbord  and  Co.,  and  in  London  under  the  name 
of  Harbord,  Wilkinson,  and  Co.),  the  Comptoir 
d’Escompte  de  Paris,  which  was  a corporation  of 
bankers  carrying  on  business  in  Bombay,  Paris, 
and  London,  and  James  Laing  and  Mary  Gourley, 
the  owners  of  the  steamship  Alabama.  The  bill 
prayed  a declaration  that  the  plaintiffs  were  en- 
titled to  have  delivered  to  them  certain  bales 
of  cotton  comprised  in  two  mate's  receipts,  or  to  a 
lien  on  the  cotton  for  the  purchase  money,  or  that 
the  defendants  Laing  ana  Gourley  were  liable  to 
make  good  to  the  plaintiffs  the  value  of  the  cotton, 
and  an  injunction  restraining  tbo  delivery  of  the 
cotton  to  the  Comptoir  d’Escomptc,  tho  present 
holdors  of  the  bills  of  lading  thereof. 

The  bill  stated  as  follows : 

For  some  time  previous  to  the  month  of  May 
1870,  the  plaintiffs  used  in  tho  course  of  their 
business  to  purchase  in  Bombay  cotton  for  Harbord 
and  Co,  the  course  of  business  being  that  the 
plaintiffs  should  pay  for  tho  cotton  and  have  it 
delivered  to  themselves  and  load  it  on  board  ship 
at  Bombay,  taking  tho  usual  receipts  for  the 
cotton  from  the  mate  or  officer  in  charge  of  the 
ship,  which  receipts  were  retained  by  the  plaintiffs 
ana  taken  by  them  to  the  firm  of  Harbord  and 
Co.,  in  order  that  the  receipts  might  be  endorsed 
to  the  plaintiffs  by  the  firm  of  Harbord  and 
Co.,  without  the  firm  of  Harbord  and  Co;  at  any 
timo  having  possession  of  them.  The  plaintiffs  so 
kept  the  receipts  in  order  that  they  might  pre- 
serve their  right  to  the  possession  of  the  cotton,  1 
and  the  receipts  so  kept  and  endorsed  to  them  j 
were  retained  by  them  till  the  cotton  represented 
by  the  receipts  was  paid  for  by  Harbora  and  Co. 
upon  such  payment  the  receipts  were  handed 
over  to  Harbord  and  Co,,  in  order  that  they  might 
resent  them  to  tho  captain  of  the  ship  and  obtain 
ills  of  lading  which  they  could  not  get  without 
the  receipts. 

In  the  beginning  of  the  year  1870,  tho  plaintiffs 
having  received  orders  from  Harbord  and  Co.  to 
purchase  for  them  a largo  quantity  of  cotton, 
Buch  cotton  was  purchased  by  tho  plaintiffs’  agent, 
Currumchund,  and  according  to  the  usual  conrse 
of  business  between  the  plaintiffs  and  Harbord 
and  Co.,  it  was  loaded  on  board  the  Alabama,  then 
commanded  by  Captain  Bland.  Amongst  the 
cotton  were  two  lots  of  eighty  and  cighty-two 
boles,  the  subject  of  the  suit,  for  which  receipts 
were  given  to  Currumchund  by  the  mate  of  the 
ship.  The  receipts  were  taken  in  the  name  of 
Harbord  and  Co.,  and  wero  taken  by  Currnm- 
chnnd  to  Harbord  and  Co.,  and  were  without  his 
parting  with  the  possession  of  them,  handed  to 
Harbord  and  Co.,  who  endorsed  them  and  handed 
them  back  to  Currumchund  as  the  plaintiffs'  agent. 
A fow  days  after  the  endorsement  of  tho  receipts, 
Harbord  and  Co.  requested  the  plaintiffs,  or  Cur- 
rumchund, to  give  up  the  receipts  for  tho  eighty 
and  eighty-two  bales,  in  order  that  narbord  and 
Co.  might  get  from  the  captain  of  the  ship  bills  of 
lading  for  tho  cotton,  but  they  refused  to  do  so 
without  first  receiving  payment  for  the  cotton. 
The  bill  then  stated,  that  upon  such  refusal,  Har- 


bord and  Co.  induced  the  captain  of  the  ship  im- 
properly to  sign  and  hand  to  thorn  bills  of  lading 
for  the  cotton,  represented  by  the  mate's  re- 
ceipts. Tho  bill  of  lading  was  dated  30th  May 
1870. 

The  bill  stated  that  the  plaintiffs’  solicitors,  on 
the  13th  Juno  1870,  by  a letter,  demanded  from 
the  captain  bills  of  lading,  to  be  signed  by  him, 
for  the  eighty  and  cighty-two  bales,  but  he  re- 
fused, on  the  ground  that  he  had  already  signed 
and  delivered  other  bills  of  lading  for  tho  same 
cotton  to  Harbord  and  Co. 

The  bills  of  lading  which  had  been  signed  by 
the  captain,  and  delivered  to  Harbord  and  Co., 
were  hypothecated  with  the  Comptoir  d'Escomptc 
do  Paris,  as  security  for  advances  made  by  them  to 
Harbord  and  Co. 

The  Alabama  sailed  from  Bombay  on  tho  13th 
Juno  1870,  and  arrived  at  Liverpool  in  August  fol- 
lowing. 

Tho  plaintiffs  filed  their  bill  on  the  16th  Sept. 
1870,  aud  prayed  as  above. 

There  was  no  question  that  the  Comptoir  d’Es- 
oompte  de  Paris  had  mode  their  advances  on  the 
bills  of  lading,  without  notice  of  any  other  claim. 

The  affidavit  of  Currumchund  and  another  stated 
as  follows : 

Par.  10.  The  said  cotton  mentioned  in  the  said  set  of 
bills  of  lading  and  mate's  receipts,  so  produced  and 
marked  as  aforesaid  was  shipped  by  tne  direction  of  me, 
this  deponent,  as  moonim  and  agent  for  the  said  firm  of 
Currumchund  Premchund,  in  the  name  of  the  said  firm  of 
Harbord  and  Co. 

Par.  11.  In  accordance  with  the  usual  course  of  business, 
tho  said  receipt*,  marked  respectively  B and  C,  were 
taken  by  me  as  tho  agont  of  the  said  firm  of  Currnmchund 
Premchund  to  tho  said  firm  of  Harbord  and  Co.,  and 
without  my  parting  with  or  quitting  possession  of  the 
same,  the  said  receipts  wore  indorsed  by  the  said  firm  of 
Harbord  and  Co.,  as  appears  from  the  said  receipts,  and 
immediately  after  such  indorsement  the  said  receipts 
wore  handed  back  to  and  retained  by  me  as  the  agent  of 
tbo  said  firm  of  Currumchund  l’rcmchund. 

Par.  12.  A fow  days  after  the  said  mate’s  receipts  were 
so  indorsed  and  handed  back  to  me  as  aforesaid,  the  said 
firm  of  Harbord  and  Co.  requested  me  to  give  up  the  said 
receipts,  in  order  that  the  said  firm  of  Harbord  and  Co, 
might  be  enabled  to  obtain  (hills  of  lading  for  the  same 
from  the  captain  of  the  said  ship,  bnt  I refnsed  to  deliver 
np  the  said  mato’s  receipts  without  first  receiving  pay- 
ment for  tho  said  cotton,  as  I did  not  wish  to  let  the  said 
firm  of  Harbord  and  Co.  have  possession  of  the  same 
without  the  usual  payment. 

Evidence  of  two  Bombay  merchants,  as  to  the 
custom  of  Bombay,  was  produced  as  follows  : 

We  say  that,  according  to  the  usage  and  custom  of 
merchants  in  Bombay,  such  mates’  receipts  represent  the 
property  in  tho  goods  therein  specified,  and  are  always 
negotiable  in  the  Bombay  market,  aud  are  sold  and 
pledged,  and  pass  the  property  in  such  goods,  in  the  same 
manner  as  bills  of  lading.  And  that  captains  or  masters 
of  ships  are  bound  to  have  the  mate’s  receipts  returned 
to  them  before  they  sign  any  bill  or  bills  of  lading  for  the 
goods  mentioned  in  such  mate’s  receipts. 

The  evidence  of  Capt.  Blond  was,  that  ho  never 
signed  any  bills  of  lading  tho  mato’s  receipts  for 
which  were  not  before  him,  and  that  no  document 
demanding  bills  of  lading  on  behalf  of  the  plaintiffs 
had  ever  been  delivered  to  him. 

Eddie,  Q.C.  and  Mor ahead,  for  the  plaintiffs.-  ~ 
According  to  the  custom  of  Bombay,  the  mate’s 
receipts  are  considered,  to  a certain  extent,  as  the 
title  deeds  of  the  property,  and  are  negotiable.  Tf 
they  never  left  our  bands,  the  captain  could  not 
properly  sign  bills  of  lading — the  production  of 
them  is  a condition  precedent  to  the  signing  of  tho 
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bills  of  lading.  Wc  are  at  least  entitled  to  come 
upon  the  owners  of  the  ship.  They  cited 

Craven  ▼.  Ryder,  6 Taunt.  433  ; 

Ruck  r.  Hatfield,  5 B.  A A.  632 ; 

Schuster  v.  McKeUar,  29  L.  T.  Rep.  0.  S.  225  ; 7 
E.  A B.  704  ; 26  L.  J.  281,  Q.  B. ; 

Turner  v.  Trustees  nf  Liverpool  Docks,  20  L.  J. 
393,  Ex. ; 6 Ex.  543  ; 

Evans  r.  Nicholl,  3 Man.  A Gr.  614. 

Kay,  Q.C.  and  B.  B.  Rogers,  for  the  Oomptoir 
d’Eseompte. — We  are  purchasers  for  value  without 
notice.  Where  there  has  been  a fraud  upon  tho 
shipper,  such  as  by  stealing  tho  bills  of  lading,  it 
may  be  that  they  cannot  be  indorsed  so  as  to  give 
a good  title ; but  this  is  a case  of  the  shipper  him- 
self parting  with  the  bills  of  lading.  That  is  tho 
distinction  between  this  case  and  Gurney  v.  Beh- 
rendt  (3  Ell.  <fc  Bl.  634).  Harbord  and  Co.  were 
the  only  persons  who  could  give  a bill  of  lading. 
No  fraud  committed  by  persons  other  than  them 
and  their  indorsees  could  affect  the  indorsees’  title. 
They  cited 

Pease  v.  Qloahec,  2 Mar.  Law.  Cm.  O.  8.  394 : 15 
L.  T.  Rep.  N.  8.  6 ; L.  Rep.  1 P.  C.  219 ; 

Cowasjee  v.  Thompson,  5 Moo.  P.  C.  165. 

Miller,  Q.C.  and  E.  Beaumont,  for  the  ship- 
owners. 

Buckley  and  U.  Giffard  for  other  parties. 

Eddie , Q.C.  in  reply. 

Tho  "Vick-Chanceliok. — This  case  is  very  im- 
portant, if  the  several  topics  which  have  been  urged 
have  any  application  to  it,  or  ought  to  regulate 
the  decision ; but,  in  my  opinion,  it  can  be  disposed 
of  upon  much  shorter  grounds,  and  for  the  consi- 
deration of  those  legal  grounds,  I turn  first  to  the 
bill  itself,  and  I there  find  that  the  course  of 
business  between  the  plaintiffs  and  tho  firm  of 
Karbord  and  Co.  was,  that  the  plaintiffs  should 
purchase  and  pay  for  the  cotton,  and  have  it.  deli- 
vered to  themselves.  [His  Honour  then  went  on 
to  describe  the  course  of  business  between  tho 
plaintiffs  and  Harbord  and  Co.,  and  continued.] 
That  is  the  course  of  trade  as  it  is  described,  and 
that  as  I read  it  is,  that  the  plaintiffs  were  brokers 
for  Harbord  and  Co.,  and  bought  on  behalf  of 
Harbord  and  Co.,  the  cotton  in  this  case,  which 
they  had  a right  to  retain  until  they  were  paid 
their  charges,  which  charges  included  the  amount 
that  they  had  laid  out  for  their  principals,  and  that 
that  would  give  them  a lien  is  beyond  all  doubt ; 
but  any  other  title  than  that  of  lien  is  not  ploaded 
and  cannot,  according  to  the  circumstances  of  the 
case, 'exist.  If  the  value  of  the  cotton,  after  the 
plaintiffs  bad  bought  it  for  Harbord  and  Co.,  had 
increased,  no  matter  to  what  extent,  can  it  be 
doubted  that  Harbord  and  Co.,  npon  this  state- 
ment of  the  course  of  bhsiness,  would  have  been 
entitled  to  the  increase,  upon  paying  the  price 
contracted  for  P If  there  had  been  any  diminution 
in  the  valne,  the  plaintiffs  would  have  suffered  no 
part  of  the  loss  occasioned  by  that  diminution. 
Brokers  they  were  according  to  their  own  state- 
ment^-brokers  with  a lien,  and  brokers  gene- 
rally, if  not  always,  have  a lien  upon  the  goods 
which  they  purchase  for  their  principals,  and  tho 
possession  of  which  they  retain.  Other  rights 
than  that  they  do  not  allege  they  have,  and  it  would 
be  inconsistent  with  every  fact  of  tho  case  to  sup- 
pose they  had  any  other  right.  Then  they  go  on 
to  say,  " Among  the  said  cotton  were  two  lots  of 
eighty  and  eighty-two  bales,”  and  so  on ; and,  in 
accordance  with  the  usual  course  of  business. 


“ they  were  respectively  put  on  board  the  said 
ship.  * Whatever  their  possoHsion  was,  their  right 
being  only  to  a lien,  that  lien  was  discharged  as  to 
the  possession  of  the  property  in  the  bales  of 
cotton  when  they  put  them  on  board  Hurbord’s 
ship.  There  is  no  question  about  stoppage  in 
transit u.  They  were  Harbord  and  Co.’s  goods 
from  the  beginning,  subject  to  Harbord  and  Co. 
paying  the  price;  they  were  by  Harbord  and  Co.’s 
j agents,  the  brokers,  put  on  board  Harbord  and 
Co.’s  ship,  and  a receipt  was  taken  from  the  mate 
in  the  name  of  Harbord  and  Co.  The  bill  states  it 
distinctly,  and  the  affidavit,  if  anything,  more  so. 
[nis  Honour  then  read  par.  10  of  Currumchund’s 
affidavit,  and  continued :]  That  is  to  say,  the 
lighter  coming  alongside  Harbord  and  Co.’s  ship, 
delivers  the  goods  on  to  the  ship,  and  takes  a 
receipt,  describing  the  things  which  have  been  so 
delivered  to  or  on  account  of  Harbord  and  Co.  The 
broker’s  lien  was  then  gone.  I am  at  a loss  to  see 
that  they  had  any  other  lien  or  right,  or  that  they 
can  by  any  perversion  of  terms  be  called  vendors. 
If  they  were  vendors  to  anybody,  they  were  vendors 
to  Harbord  and  Co.,  through  their  agency,  and 
there  were  no  other  vendors,  properly  speaking,  in 
the  case.  [His  Honour  then  rend  from  pars.  11 
and  12  of  Ourrumchund’s  affidavit,  aud,  referring 
to  par.  11,  continued.]  Now,  the  bill  does  not 
state  when  that  was  done,  nor  does  tho  affidavit 
state  when  that  was  done,  and  when  that  was  done 
appears  to  me  to  be  a point  of  vital  importance  in 
this  case,  because  from  the  statements  and  from 
the  nature  of  the  transaction,  it  is  quite  clear  that 
the  plaintiffs  thought  that  the  mere  possession  of 
the  receipts  was  nothing.  The  possession  of  the 
receipts  by  thorn  was  simply  an  act  of  agency,  and 
in  proper  courso  the  receipts  ought  to  have  been 
handed  to  Harbord  and  Co.,  and  so  tho  plaintiffs 
thought.  They  felt  they  had  fwrted  with  their 
lien  ; that  the  receipts  held  by  them  were  good  for 
nothing,  for  they  were  Harbord  and  Co.’s  receipts, 
and,  therefore,  they  procured  an  indorsement  to  be 
made  upon  them. 

What  is  the  effect  of  that  indorsement?  It 
is  a transfer  of  the  right  which  Harbord  and 
Co.  had  by  virtue  of  the  delivery  of  the  mate’s 
receipts  to  the  plaintiffs,  and  it  is  upon  that 
that  they  claim.  Upon  that  the  whole  of  their 
complaint  against  the  present  defendant  [*.«.,  the 
Comptoir  d’Escompte]  is  founded.  It  is  tho  in- 
dorsement on  the  receipts,  and  the  possession  of 
the  reoeipts,  upon  whicn  they  found  their  claim, 
nor  coula  they  claim  otherwise,  for  in  everyone  of 
the  cases  that  have  been  referred  to,  in  which  the 
mate’s  receipts  are  mentioned,  they  are  mate's 
receipts  taken  by  the  trae  owner  of  the  property, 
in  order  that  his  right  to  and  possession  of  that 
property  may  not  be  ouestioned  or  disturbed  by 
the  fact  of  his  having  deposited  the  goods  on  board 
somebody  else’s  ship.  All  that  the  skipper  has  to 
do,  under  those  circumstances,  is  to  satisfy  himself 
that  the  receipt  expresses  no  more  in  quantity  and 
description  than  the  goods  which  are  then  received 
by  him.  Having  done  that,  he  hns  discharged  his 
duty ; he  has  given  vouchers  which  prevents  him 
ever  thereafter  saying  he  did  not  recoive  the  bales 
of  cotton.  That  is  the  extent  of  his  liability,  and  if 
he  discharges  himself  from  that  liability,  the  pos- 
session of  the  mate’s  receipts  by  somebody  else  than 
Harbord  and  Co.,  does  not  signify  at  all,  and  as 
between  himself  and  Harbora  and  Co.,  it  is  not 
necessary  even,  to  produce  them.  Tho  goods  were 
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delivered  as  Elarbord  and  Co.’s  goods ; he  acknow- 
ledged the  receipt  of  them  for  Harbord  and  Co.,  and 
gave  it  to  the  man  who  came  alongside,  that  he 
might  carry  it  to  whomever  it  belonged.  It  went 
into  the  hands  of  the  plaintills,  and  it  was  held  by 
them  to  be  of  no  earthly  use  to  them  until  they 
got  a transfer  of  Harbord  and  Co.’s  right. 

Now,  in  my  opinion,  it  would  odd  greatly  to  the 
perils  of  the  sea  and  the  perils  of  commerce,  if  I were 
to  hold,  in  opposition  to  every  principle  which  regu- 
lates such  transactions  in  this  court,  that  they  ac- 
quired that  title,  which  they  Bay  they  had  acquired 
by  means  of  indorsements,  of  which  they  gave  no 
notico  to  the  captain  or  to  anybody  else,  until  after 
it  was  too  late  for  the  captain  to  do  anything  for 
them.  Without  such  notice  being  given,  I am  of 
opinion  that  their  right  cannot  avail  against  the 
rights  which  the  defendants  acquired  through  the 
bills  of  lading.  See  to  what  mischief  it  might  lead, 
without  saying  at  the  present  moment  a word 
about  the  custom — what  difference  is  there  between 
the  mate's  receipts,  taken  as  the  plaintiff* s took 
them,  and  any  other  chose  in  action,  or  auy  other 
chattel  ? A book  debt,  a policy  of  insurance,  or 
anything  else,  may  bo  well  assigned  in  equity,  but 
the  assignment  is  of  no  avail  except  notice  is  given 
to  the  person  who  is  to  he  charged  with  it.  The 
captain,  from  the  time  he  receives  the  goods,  is 
chargeable  with  those  goods.  If  he  has  no  notice  that 
any  other  owner  in  the  world  exists  but  the  man  in 
whose  name  he  has  given  the  receipt,  what  liability 
does  ho  incur  when  he  either  transfers  or  assigns 
the  bills  of  lading,  or  pays  a debt,  or  anything  else 
to  the  person  who,  as  far  as  he  is  concerned,  is  the 
sole  owner  ? It  is  the  universal  principle,  and 
in  my  opinion  it  is  directly  applicable  to  the  trans- 
action in  this  case.  If  I were  to  consider  that  that 
principle  required  any  support  from  the  facts  of 
this  case,  nothing  can  by  any  possibility  be  stronger 
than  they  are.  Here  is  a captain,  sailing  from  the 
port  of  London,  going  to  Bombay  for  the  first 
time,  knowing  nothing  „bout  local  customs,  but 
knowing  very  well  whar  iis  duty  as  skipper  is;  he 
is  for  fourteen  days  in  tjv*  port  of  Bombay,  half  of 
which  time  is  occupied  in  delivering  the  cargo 
that  he  brought  there  and  the  other  half  in  taking 
in  the  new  cargo.  During  that  time,  aa  I gather, 
a great  many  things  were  done.  The  plaintiffs 
here  say  that  for  966  bales  they  got  bills  of  lading, 
and  yet  upon  none  of  those  occasions,  when  those 
bills  of  lading  were  applied  for,  was  any  notico 
given  to  the  captain,  or  any  intimation  to  him  that 
they  had  a claim  upon  those  goods.  They  were 
assignees,  it  is  said,  by  the  indorsement.  Surely, 
for  the  common  protection  of  innocent  persons  in 
mercantile  transactions,  it  was  incumbent  upon 
them  to  give  him  notice.  They  saw  him  sign  bills 
of  lading  daily  ; they  knew  he  might  sign  a bill  of 
lading  at  any  time,  and  there  was  not  the  slightest 
intimation  or  notice  given  to  him  at  any  time  until, 
according  to  their  statement,  the  13th  June, a date 
which  I will  mention  on  the  subject  hereafter. 
The  bill  of  lading  bears  date  the  30th  May.  On 
the  30tn  May,  when  the  goods  were  in  the  posses- 
sion of  the  captain,  he,  upon  the  request  of  the 
only  person  he  knew  of  in  the  transaction,  at  the 
place  of  business  of  Harbord  and  Co.,  the  proper 
place  for  the  transaction  of  such  matters,  is  called 
upon  to  sign,  and  he  does  sign,  a varioty  of  bills  of 
lading,  966  boles  being  comprised  in  those  bills. 
Now  the  captain’s  account  of  what  ho  did  upon 
that  is  very  clear,  aud  I shall  mention  it  a little 


hereafter  when  I come  to  deal  with  the  evidence, 
but  looking  at  the  case  only  as  a matter  of  law, 
what  is  there  to  induce  rne  to  say  that  by  the 
transfer  by  Harbord  and  Co.,  by  indorsement,  of 
the  mate's  receipts,  no  notice  having  been  given  to 
the  captain,  he  is  in  the  slightest  degree  in  default. 
I can  apply  no  principle  to  tho  case  os  the  plain- 
tiffs themselves  state  it. 

Then  the  evidenco  is  not  to  be  disregarded, 
and  the  evidence  stands  thus:  With  the  mate's 
receipts  in  their  possession,  the  plaintiffs’  agents 
go  to  Harbord  and  Co.  to  desire  thorn  to  in- 
dorse the  notes ; I have  already  said  to  what 
end  tho  indorsements  wero  required.  The 
mate’s  receipts,  if  they  were  the  things  that  had 
the  effect  tho  plaintiffs  here  contended  for,  no  in- 
dorsement in  the  world  would  make  good.  Then 
between  the  30th  May  and  the  13th  June  the  ship 
was  loaded.  There  is  no  pretence  that  any  appli- 
cation was  made  to  Capt.  Bland  till  the  13th  June, 
and  upon  that  there  is  a conflict  of  statement. 
During  that  period  tho  bills  of  lading  were  signed, 
and  the  ship  sailed,  I suppose,  on  the  13th  June. 
Then  tho  evidence  on  the  part  of  the  plaintiffs  is, 
that  having  these  notes  so  indorsed,  they  never 
parted  with  the  possession  of  them.  That  ex- 
pression is  not  satisfactory,  since  they  wore  get- 
ting these  other  bills  of  lading  signed.  Con- 
sidering the  nature  of  the  transactions,  tho  hurry 
with  which  they  were  performed,  as  appears  by 
Capt.  Bland's  evidence,  his  sole  business  being 
to  see  that  he  did  not  incautiously  or  im- 
properly sign  bills  of  lading,  the  business  of 
Harbord  aud  Co.  being  that  they  should  pro- 
duce mate’s  receipts  for  the  goods  for  which 
they  required  bills  of  ladiug,  he  says,  that  he 
never  signed  any  bills  of  lading  for  which  the 
receipts  wero  not  before  him.  Upon  comparing 
the  evidence  I cannot  hesitate  to  say  that  I adopt 
and  believe  what  Captain  Bland  says  upon  this 
subject,  and  it  is  perfectly  consistent  with  the 
plaintiffs'  case,  that  although  they  did  not  part 
with  tho  possession,  tho  mate’s  receipts  were 
before  Captain  Bland  at  tho  time.  [Then  refer- 
ring to  the  conflict  of  statement  as  to  the  detnaud 
made  upon  Captain  Bland  to  sign  a bill  of  lading 
to  tho  plaintiffs,  his  Honour  said  that  upon  the 
evidence  he  must  adopt  Captain  Bland’s  state- 
ment. Then  referring  to  the  evidenco  of  the 
Bombay  merchants  as  to  the  custom  of  Bombay, 
his  Honour  continued :] 

But  that  must  be  read  with  the  proper  under- 
standing of  tho  custom.  They  represent  what? 
Not  that  the  holder  of  the  note,  but  that 
the  person  in  whose  favour  the  note  is  mode, 
is  entitled  to  the  possession  of  the  goods  in 
uestion.  But  is  that  a custom  I can  adopt  ? 
s it  a local  custom  you  can  fix  upon  a cap- 
tain from  Stepney  who  saw  Bombay  for  the 
first  time  in  his  life  in  1870?  That  may 
be  a custom  between  the  parties  concerned,  but 
even  taking  it  in  the  terms  they  express  it,  there 
is  not  a word  about  indorsing  the  mate's  receipt.', 
□or  any  suggestion  that  the  indorsement,  if  it  is 
of  any  use  at  all,  does  not  create  a new  title,  of 
which  title  notice  must  be  given.  They  go  on  to 
say  what  is  clear  [i.e.  as  to  the  captain  s being 
bound  to  have  the  mate’s  receipts  returned  to 
them  before  signing  bills  of  lading].  Why  should 
I adopt  that  ? It  cannot  bo  true.  Suppose  a 
mate’s  note  to  be  lost,  are  the  goods  the  captain’s, 
no  that  he  cannot  be  called  upon  to  sign  a receipt  ? 
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If  the  captain  satisfies  himself  that  the  goods  arc 
on  board,  then  the  mate’s  receipts  become  to  him 
a matter  of  perfect  indifference.  He  is  told,  and 
be  knows  they  are  the  goods  of  Harbord  and  Co., 
therefore  he  signs  the  bill  of  lading.  [Then  re- 
ferring to  the  custom  of  the  brokers  to  retain  the  j 
mate’s  receipts  byway  of  lien  on  the  goods  shipped  j 
by  them  in  the  name  of  a firm,  his  Honour  j 
continued :]  The  custom  cannot  override  the  plain 
well  established  law,  which  is,  that  to  assert  a lien 
yon  must  be  entitled  to  possession.  Capt.  Bland 
did  not,  as  he  says,  sign  the  bill  of  lading  without 
seeing  the  receipt,  and  if  he  had  signed  it  without 
seeing  the  receipt  at  the  instance  of  the  plaintiffs, 

I think  he  would  have  been  i**rfectly  justified,  • 
and  that  nobody  would  have  had  any  right  to  i 
complain.  Well,  if  that  be  so,  and  that  is  the  law 
and  conclusion  to  be  drawn  from  the  facts,  whnt 
case  is  there  as  far  as  the  Comptoir  d’Escompto  is 
concerned  ? In  the  most  ordinary  course  of  trade, 
without  notice,  I can  see  nothing  which  could  at 
all  affect  the  validity  of  the  security  in  their  l 
hands. 

But  then  come  the  owners,  and  they  are  sought 
to  bo  made  liable  upon  the  authority  of  Schuster 
v.  M'Kellar.  Schuster  v.  M'Kellar  does  not  fur- 
nish the  slightest  foundation  for  any  such  con- 
tention. In  Schuster  v.  M'Kellar,  the  owners  had 
given  directions  to  the  captain  to  do  what  he 
aid  in  storing  the  goods  at  Calcutta,  and  it  was  by 
his  unjust  interference  that  he  was  made  liable. 
The  question  was  put  to  the  jury,  and  it  was 
found  by  the  jury  against  the  owner,  and  the 
judges  were  of  opinion  that  that  was  properly  so 
found,  and  they  saw  no  reason  to  disturb  it,  it 
being  a question  of  fact,  and  tho  law  applicable  to 
it  being  tbe  result  of  the  facts.  But  it  has  no 
kind  of  application  to  the  present  case,  and  so  far 
from  being  any  authority  for  it,  in  that  case  tho 
only  question  that  was  considered  was,  whether 
Schuster  who  had  shipped  the  goods  was  tho  real 
owner  of  the  goods.  Then,  having  sent  tho  goods 
on  board  the  particular  ship,  aud  having  taken  a 
mate’s  receint,  which  was  an  acknowledgment 
that  the  goods  were  his  and  that  the  skipper  held 
them  for  him,  ho  is  afterwards  induced  to  part 
with  the  receipt  for  a short  time.  Then  he  gets 
them  bock,  but  Colo  persuades  tho  captain  to  sign 
the  bill  of  lading.  He  bad  no  more  right  than  I 
have,  or  anybody  else  has,  either  with  regard  to 
the  bill  of  lading  or  any  other  transaction  to 
assign  or  give  away  another  man’s  property.  But 
in  all  the  cases  that  Mr.  Eddis  referred  to,  the 
validity  of  the  mate’s  receipts  was  only  in  question 
because  they  were  title  deeds  held  by  tho  owner 
of  the  goods.  Here  the  plaintiffs  never  were  the 
owners  of  the  gooas  in  the  true  sense,  they  were 
not  their  goods,  they  were  not  cotton  merchants, 
but  they  were  cotton  brokers,  and  they  thought 
they  had  a right  to  retain  these  goods  until  they 
were  paid  their  purchase  money,  but  they  have 
arted  with  it,  and  they  try  to  perfect  their  title 
y getting  Harbord  and  Co.  to  endorse  the  re- 
ceipts to  them.  Now  I observed  that  the  time 
when  that  transaction  took  place  was  of  most 
vital  importance.  The  plaintiffs  have  brought 
their  case  into  court  without  saying  when  that 
took  place,  and  tliut  it  might  take  place  afterwards 
is  perfectly  clear,  and  thereby  a very  gross  fraud 
might  be  committed  if  I yielded  to  the  claim  that 
the  plaintiffs  have  made. 

Ln  my  opinion  there  is  no  ground  whatever  upon 


which  tho  suit  can  be  sustained  against  the  Comp- 
toir d’Escompte,  or  the  owners  of  the  Bhip.  Tbe 
other  parties  who  appear  are  merely  ornamental 
parties.  Therefore  I must  dismiss  the  bill  with 
costs  against  tho  defendants  whom  I have  men- 
tioned, and  they  must  also  pay  the  costs  of  the 
other  parties. 

Plaintiffs’  solicitor,  E.  M.  Sore. 

Defendants'  solicitors,  Lyne  and  Holman  ; Low- 
less.  Nelson,  and  Jones. 


ROLLS  COURT. 

Reported  by  Q.  Wklbt  Kibo  and  H.  Ooomoi,  £sqrs., 
Barristers-at-Law. 

Dec.  9 and  10,  1873. 

Attorney-General  v.  Terry. 

Navigable  river — Erection  of  piles  in  bed  of  river 
by  wharf  owner — Obstruction — Nuisance — In- 
junction. 

An  information  was  filed  by  the  Attorney-General 
at  the  relation  of  the  Mayor  and  Corporation  of 
Sandwich  to  restrain  by  injunction  the  defendant, 
who  tea s the  owner  of  a wharf  abutting  on  the 
river  Stour,  a public  navigable  river  forming  the 
harbour  of  Sandwich,  from  erecting  a structure, 
having  its  foundation  in  the  bed  of  the  river, 
which  interfered  with  the  navigation  : 

Held,  that  no  person  has  a right  to  put  an  obstruction 
in  the  bed  of  a navigable  river,  although  at  the 
time  it  may  not  be  a nuisance. 

Held,  also,  that  the  erection  of  the  structure  was  a 
nuisance  to  persons  using  and  navigating  the 
river ; that,  the  erection  being  for  the  purposes  of 
the  defendant's  trade , it  was  too  remote  a benefit 
to  the  public  to  say  that  the  encouragement  of  the 
trade  of  a single  individual  was  a benefit  to  the 
public ; and  that  the  injunction  must  be  granted. 

The  question  whether  erections  made  in  a harbour 
are  a nuisance  or  not  depends  on  whether,  upon 
the  whole,  they  produce  public  benefil,  not  giving 
to  the  words 44 public  benefit  ” too  extended  a sense, 
but  applying  them  to  the  public  frequenting  the 
port.  'The  benefit  to  the  public  must  be  a direct 
benefit. 

Rex  v.  Russell  (6  B.  Sf  C.  566)  disapproved  of. {a) 


(a)  The  case  of  Re*  v.  Russell  has  been  twice  called  in 
(mention  within  a short  period.  In  the  case  of  Jolliffe  r. 
The  Wallasey  Local  Board  (ante  p.  146),  Denman,  J., 
said,  “I  have  long  understood  that  R ex  v.  Russell  was 
practically  overrated,  and  1 am  of  opinion  that  R.  v. 
Ward  (4  Ad.  & Ell.  381),  does  practically  overrale  it. 
8ince  the  date  of  R.  v.  Ward  no  case  following  Res  v. 
Russell  can  be  found.”  Hence  it  may  bo  taken  for 
granted  that  Rex  v.  Russell  can  no  longer  be  cited  an  of 
authority  : (See  also  R.  v.  Belts,  16  Q.  B.  1022.) 

The  right  of  the  public  to  the  free  passage  over  a 
navigable  river  has  always  been  most  strenuously  upho'd 
by  tho  courts  of  this  country,  and  even  was  one  of  the 
rights  expressly  reserved  by  Magna  Chart*.  Even  the 
right  of  fishing  was  not  allowed  to  interfere  with  tho 
right  of  navigation,  and  many  statutes  were  passed  sup- 
pressing fisheries  which  obstructed  navigable  rirors  : 
(see  25  Ed.  3,  ah.  4,  c.  4 ; 45  Ed.  3,  c.  2 ; 1 Hen.  4,  c.  12  ; 
4 Hen.  4,  o.  11 ; 12  Ed.  4,  o.  7).  The  rule  of  law  in  this 
country  seems  to  be  that,  to  justify  an  obstruction  being 
placed  in  a navigable  river,  there  must  result  therefrom 
a public  convenience  which  overbalances  the  public  in- 
convenience caused  thereby ; and  the  word  44  public  " 
must  naturally  be  applied  to  such  persons  as  use  the 
navigable  river. 

In  the  United  States  no  less  care  has  been  ob- 
served in  securing  the  navigable  rivers  as  public  high- 
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This  was  an  information  filed  by  the  Attorney- 
General  at  the  relation  of  the  Mayor  and  Corporation 
of  Sandwich  to  restrain  by  injunction  the  defendant, 
who  was  the  owner  of  a wharf  abutting  on  the 
river  Stour,  from  erecting  or  allowing  to  remain 
any  piles  or  works  in  or  above  the  river  beyond  the 
line  of  his  wharf,  and  from  otherwise  obstructing 
the  free  navigation  of  the  river. 

The  facts  of  the  case  are  fully  stated  in  the 
judgment. 

Roxburgh,  Q.C.,  and  Hanson  in  support  of  the 
information  cited : 

Bickett  v.  Morri j»,  L.  Rep.  1 H.  L.  So.  47 ; 14  L.  T. 
Hep.  N.  S.  835 ; 

Attorney-General  v.  Earl  of  Lonsdale  L.  Bep.  7 Eq. 
377  ; 20  L.  T.  Hep.  N.  S.  04. 

Fischer , Q.C.  and  Beaumont  for  the  defendant 
contended  upon  the  authority  of  Rex  v.  Russell 
(6  J3.  & C.  006)  that  the  proposed  erection  would 
be  beneficial  to  the  public.  They  referred  to  Hale’s 
Treatise  De  Jure  Muris,  pars.  II.  cap.  5 ; Har- 
greave’s  Law  Tracts,  p.  85),  where  he  says : — 
“An  erection  in  a river  is  not  to  bo  deemed  a 
nuisance  simply  because  it  infringes  on  the  water 
highway.” 

They  also  cited : 

Rt*  t.  Ward,  4 Ad.  4 E.  384 ; 

Attorney. General  y.  Sheffield  Gas  Consumers'  Com- 
pany, 3 D.  M.  4 G.  304. 

Sir  G.  Jessel  : — The  facta  of  this  case,  on  which 
there  is  really  no  controversy  whatever,  or  no  sub- 
stantial controversy,  are  as  follows : The  river 
Stour  appears  to  be  a small  river.  I am  not  per- 
sonally acquainted  with  it,  though  I believe  the 
court  is  supposed  to  know  the  topography  of  all 
England.  It  is  a small  navigable  river,  forming 
the  port  or  harbour  of  Sandwich.  That  portion  of 
the  river  is  a public  navigable  river,  that  is,  the 
tide  Hows  and  reflows  there,  and  the  defendant  is 
accused  of  obstructing  the  harbour  or  haven  of 
Sandwich.  Now  there  is  no  dispute  that  this  is  a 
public  navigable  river,  that  the  soil  is  in  tho 
Crown,  that  the  defendant  has  a wharf  there,  aud 
that  he  baa  erected  the  works  which  I will  men- 
tion more  particularly,  and  which  are  complained 
of  by  the  information.  Tho  defendant,  it  appears, 
fifteen,  or  at  all  events  less  than  aixteon,  years 
ago,  acquired  the  wharf  in  question,  now  called 
Terry's  Wharf,  and  at  that  time  he  did  what  was 
oertainly  illegal  and  entirely  indefensible;  what 


way  a.  By  various  Acts  of  Congress  it  is  provided  that 
all  the  navigable  rivers  within  the  United  States  territory 
■hall  be  and  remain  public  highways,  and  it  must  he 
remembered  that  there  it  is  even  more  important  than  in 
this  country,  because  the  United  States'  rivers  are  navi- 
gable far  away  above  the  highest  point  to  which  the  tide 
reaches,  and  form  in  many  cases  the  principal  means* of 
communication  from  point  to  point.  Thoro,  howorer, 
the  question  of  the  right  to  obstruot  has  usually 
arisen  in  cases  where  bridges  have  lnjen  erected  across 
navigable  rivers,  and  it  has  always  been  held  that  bridges 
if  erected  by  and  in  accordance  with  State  authority,  »o 
long  as  they  were  not  a material  obstruction  to  the  navi- 
gation, might  be  erected.  At  the  name  time  it  is  there 
univenuilly  held  that  obstructions  to  navigation  whether 
by  bridges  or  in  any  othor  manner,  without  direct  autho- 
rity from  tbe  legislature  within  whose  jurisdiction  the 
waters  lie,  are  public  nuisances  : (see  Stale  of  Pentyl- 
raniar.  The  Wheeling  Bridge  Company,  13  How.  til  S. 
Sup.  Ct.)  518  ; H'itiiams  v.  Beardsley,  2 Carter  (Ind.) 
55fl  ; Knox  v.  Chxiloner,  42  Maine,  150  ; Hart  v.  The  City 
of  Albany,  9 Wendell,  571  ; Angell  on  Watercourses, 
p.  743,  et  seq.)  Before  such  an  obstruction  can  beoome 
lawful,  the  erection  or  works  causing  it  must  be  produc- 
tive of  public  benefit  greater  than  the  injury.— En. 


no  doubt  many  wharf  owners  do  if  they  have  tbe 
opportunity — be  took  in  a portion  of  the  river.  It 
is  clearly  proved  in  evidence  that  there  was  a 
small  creek  or  portion  of  the  river  between  an  old 
boat-house  and  a former  wharf  he  bought,  that  ho 
filled  in  this,  and  extended  his  wharf,  and  literally 
took  in  a portion  of  the  river.  Nobody  seems  to  have 
prevented  him,  and  ho  remained,  and  lias  remained 
ever  since,  in  quiet  possession  of  the  wharf  as  far 
os  ho  has  extended  it.  In  addition  to  that,  he  put 
a catnpshore  outside  his  newly  formed  wharf, 
which  projected  some  two  feet,  as  I understand  it, 
beyond  the  wharf,  and  within  a short  distance  of 
the  campshore  he  put  in  some  sloping  piles,  which 
in  the  evidence  are  called  fender  piles.  This  struc- 
ture seems  to  have  been  as  much  unauthorised  as 
the  extension  of  the  wharf. 

Sandwich  Harbour  is,  or  ought  to  be,  under 
the  especial  protection  of  tbe  corporation,  who 
have  an  Act  of  Parliament  which  was  obtained 
in  1847,  which,  although  nob  appointing  them 
in  form  and  in  terms  conservators  of  the  river, 
really  gave  them  much  larger  powers  thun  ordi- 
nary conservators  have  of  maintaining  and  im- 
roving  the  harbour.  They  do  not  seem  to 
ave  been  so  much  olive  to  the  interests  of  the 
harbour  fifteen  or  sixteen  years  ago  as  they  are 
now.  They  allowed  those  encroachments  to  tako 
place  without  objection  or  resistance,  the  natural 
result  of  which  is  that  the  defendant  now  thinks 
that  it  is  a hardship  when  further  encroachments 
are  resisted,  aud  1 am  not  surprised  at  it.  Re- 
cently, that  is  in  the  course  of  this  year,  the 
defendant  thought  be  would  improve  bis  wharf, 
and  I must  say  he  seems  to  have  acted  bond 
fide,  and  in  the  belief  that  be  had  a right  to 
do  what  ho  is  doing.  What  he  did  was  this,  he 
took  away  the  old  campshore  and  piles,  which 
having  been  there  only  fifteen  years ; it  is  not  pre- 
tended that  be  had  actually  any  right  to — I do  not 
mean  to  the  piles  themselves,  or  to  the  campshore 
— but  to  the  maintenance  of  thorn  in  that  parti- 
cular place.  The  time  required  for  prescription 
had  not  run,  or  anything  like  it,  so  that  ho  had 
not  acquired  any  right ; but  although  he  had  not 
acquired  any  right,  ho  seems  to  have  considered 
that  he  had,  and  that  if  he  did  not  by  his  new 
work  do  much  more  mischief  to  the  navigation 
than  the  old  work  bad  done,  he  was  entitled  to 
erect  the  new  work.  Having  taken  away  the  old 
structures,  he  put  in  their  place  throe  very  strong 
piles  opposite  his  wharf,  at  a distance  oelow  of 
something  under  3ft.,  but  at  the  ton  they  were 
3ft.  3in.,  from  the  face  of  the  wharf — tuat  is,  from 
the  face  of  the  wharf  as  he  had  formed  it  fifteen 
years  ago.  Upon  this  he  was  going  to  put  some 
planking,  or  something  of  tho  kind,  so  as  to  make 
a platform.  Upon  tbis  platform  he  intended  to 
raise  a structure  of  beams  about  22ft.  in  height, 
and  then  he  was  going  to  put  a sort  of  hut  at  the 
top,  or  an  erection  of  that  shape  and  appearance, 
which  would  project  4ft.  8in.  over  the  river,  and 
would  be  connected  with  his  warehouse  behind, 
which  was  no  doubt  a very  convenient  arrangement 
for  carrying  on  his  business,  and  the  landing  and 
carrying  away  of  his  goods.  That  is  what  he  pro- 
| posed  to  do,  aud  which  be  partly  executed  by 
j putting  in  tbe  piles.  It  seems  he  bad  gone 
j through  the  formality  of  asking  the  consent  of  the 
! Corporation  as  being  the  recognised  guardians  of 
the  public  interests  at  this  part  of  the  town,  and 
) that  permission  had  been  refused.  Thereupon  be 
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proceeded  to  do  these  works  without  permission, 
and  tho  result  was  the  tiling  of  the  present  in- 
formation. 

Now,  the  information  states  the  facts  pretty 
well  as  I have  stated  them,  but  also  refers  to 
the  towing  path.  I am  not  going  to  found  my 
judgment  on  the  towing  path,  and  therefore  I shall 
state  nothing  more  about  it.  Then  having  stated 
the  facts,  it  says  that  the  defendant  has  commenced 
certain  works  and  they  are  in  progress,  and  that 
the  width  of  the  channel  will  be  substantially 
diminished,  and  the  navigation  will  be  attended 
with  difficulty ; and,  moreover,  the  yards  and 
rigging  of  the  vessels  passing  along  the  same  will 
be  in  constant  danger  of  corning  in  contact  with, 
and  getting  entangled  in,  the  defendant's  platforms 
and  other  works,  and  the  machinery  and  gear 
attached  thcroto,  and  under  the  circumstances 
aforesaid,  the  defendant’s  work  will  seriously  inter- 
fere with  and  obstruct  the  public  right  to  navigate 
the  river,  and  will  bo  to  the  damage  and  common 
nuisance  of  all  Her  Majesty's  subjects  using  or 
exorcising  the  same.  And  then  the  i»fch  paragraph 
says:  “The  works  of  the  defendant  are  not  yet 
completed,  but  he  has  mode  considerable  progress 
therewith,  and  he  persists  in  proceeding  with  the 
construction  thereof  in  spite  of  the  warnings  of 
the  corporation,  and  ho  will  very  shortly  complete 
the  same  unless  restrained  by  the  injunction  of 
this  honourable  court.” 

It  appears  to  me  the  information  is  founded 
upon  two  complaints.  The  one  complaint  is  that 
the  obstruction  caused  by  the  erection  of  the 
structure  of  tho  defendant  will  be  a nuisance  in 
the  common  acceptance  of  tho  terra —that  is,  will 
actually  impede  the  navigation  of  the  river ; tho 
other  ground  is  this,  that  whether  that  be  so  or 
not,  the  [defendant  has  no  right  to  erect  such 
structure,  and  he  ought  to  be  restrained  by  injunc- 
tion, quite  independently  of  the  fact  of  there 
being  an  actual  nuisance  or  not.  I think  the  in- 
formation is  entitled  to  succeed  on  both  grounds. 

Now,  as  regards  the  law  upon  the  subject  it  is 
necessary  to  say  a word  or  two,  because  an  argu- 
ment was  addressed  to  me  yesterday  to  this  effect : 
it  was  said  on  the  firet  ground,  admitting  that  it 
is  some  nuisance — that  is,  some  interference  in  the 
navigation ; a little  nuisance — as  tho  counsel  for 
the  defendant  stated  to  me  to-day,  yet  tho  rights 
"'f  the  public  as  to  restraining  a nuisance  are  con- 
•.  ^ied  within  reasonable  limits,  and  that  there  may 
be  such  a public  benefit  arising  from  tho  works  in 
question  aB  would  entitle  the  person  or  body 
erecting  these  works  to  say  that  the  public  benefit 
far  more  than  counterbalance  tho  small  impedi- 
ment to  navigation  which  the  works  occasion,  and 
for  that  some  authorities  were  cited  which  I think 
it  ib  well  to  notice,  it  was  said  that  that  had  been 
decided  iu  the  well-known  case  of  Rex  v.  Russell 
(sup.) 

Now  I must  say  that  Rex  v.  Russell,  in  my 
opinion,  is  not  law,  and  it  is  right  to  say  so  in  the 
clearest  terras,  because  it  is  not  well  that  cases 
should  be  continued  to  be  cited  which  have  been 
virtually  overruled,  although  the  judges  have 
not  said  so  in  express  terms.  In  that  case 
there  hod  been  some  staiths  erected  in  tho 
river  Tyne,  and  a very  eminent  judge  of  those 
days,  Mr.  Justice  Bayley,  in  charging  the  jury  had 
told  them  this— he  pointed  out  that  tho  staiths 
were  erected  simply  for  the  purpose  of  carrying  on 
trade.  He  said  that  “the  staiths  were  not  merely 


a private  benefit,  for  that  by  means  of  thorn  the 
coals  were  brought  to  market  at  a smaller  expense, 
and  in  a better  condition,  in  both  which  respects 
the  public  were  benefited;  and  he  then  left  to 
their  decision  the  following  questions  : — ‘ Were  the 
staiths  erected  in  a reasonable  place  ? Was  there 
a reasonable  space  left  for  the  public  navigation  in 
tho  Tyne?  Were  the  staiths  a public  benefit? 
Did  the  public  benefit  countervail  the  prejudice 
done  to  individuals  P Tho  jury  said  that  in  con- 
sequence of  this  directon  they  found  the  defend- 
ants * Not  guilty.’  ” That  was  brought  before  the 
full  court,  consisting  of  the  same  judge,  Mr.  Justice 
Bayley,  and  two  other  very  eminent  judges,  Mr. 
J ustice  Holroyd  and  Lord  Teutcrden.  Mr.  J ustice 
Bayley  adhered  to  bis  own  opinion;  Mr.  Justice 
Holroyd  did  not  iu  terms  agree  to  that ; he  did 
come  to  the  conclusion  that  the  verdict  Bhould  not 
be  disturbed,  but,  having  stated  the  facts,  he  did  not 
lay  down  the  law  quite  in  the  same  terms  as  Mr. 
Justice  Bayley,  but  put  it  in  rather  wider  terms  as 
regards  the  public  benefit.  As  I understand  it,  he 
only  put  tho  law  to  this  extent,  that  the  public 
benefit  might  possibly  countervail  the  public  injury, 
for  really  they  are  both  public,  so  that,  takiug  it 
ou  the  whole,  the  public  was  benefited.  Lord 
Tenterdcn  disagreed.  The  case  came,  I cannot  say 
under  review,  because  it  was  before  the  same  court, 
but  came  under  discussion  in  the  case  of  Rex.  v. 
Ward  (sup.).  Sir  William  Folletl  argned  that  case, 
and  it  was  his  interest  to  support  tho  case  of  Rex 
v.  Russell  (sup.)  as  far  os  he  could.  The  way  he 
speaks  of  it  in  argument  is  this,  “The  doctrino 
of  Rex.  v.  Russell  need  not  come  under  discussion, 
nor  is  there  any  conflict  of  authorities.  Erections 
may  he  made  in  a harbour,  below  high  water  mark, 
and  iu  places  where  vessels  might  perhaps  have 
sailed;  and  the  question  whether  they  are  a nui- 
sance or  not  will  depend  on  this,  whether  upon  the 
whole  they  produce  public  benefit,  not  giving  to 
the  terms  ' public  benefit’  too  extended  a sense, 
but  applying  them  to  the  public  frequenting  tho 
port.”  Now  I take  it  that  the  statement  in  argu- 
ment of  Sir  W.  Follett  of  tho  law  was  a cor- 
rect statement : it  must  not  be  given  too  ex- 
tended a sense,  and  must  bo  applied  to  the 
public  frequenting  the  port.  Lord  Denman,  in 
giving  tho  opinion  of  the  full  Court  of  Queen's 
Bench,  says : “ The  greatest  weight  is  due  to 
the  authority  of  Mr.  Justice  Bayley,  who  thus 
charged  the  jury,  and  afterwards  upheld  his 
opinion  in  this  court,  and  uo  person  cau  hesitate 
to  ascribe  every  quality  of  an  excellent  judge  in 
Mr.  Justice  Holroyd,  who  agreed  with  him  in  think- 
ing that  the  rule  for  & now  trial  for  misdirection 
ought  to  be  discharged.  But  when  we  examine 
the  grounds  of  this  opinion  as  delivered  by  the  latter 
they  will  not  be  found  to  support  in  any  degree 
the  proposition  noticed  in  the  summing  up,”  (that 
is— the  summing  up  of  Mr.  Justice  Bayley)  “ on 
the  contrary,  he  plainly  considers  the  topic  to  have 
been  introduced  as  an  answer  to  some  observations 
invidiously  made  to  the  defendant's  prejudice 
by  tho  counsel  who  conducted  the  prosecution, 
and  thinks  that  it  must  be  qualified  throughout  the 
summing  up,  and  even  to  its  close,  by  its  connec- 
tion with  that  argument.  Mr.  Justice  Bayley 
himBelf,  who  delivered  his  judgment  after  Mr.  Jus- 
tice Holroyd,  takes  a much  wider  range,  maintain- 
ing the  right  to  estimate  the  balance  of  public 
benefit  and  public  inconvenience,  and  to  take  into 
the  account  of  the  former  the  advantages  that  may 
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be  derived  from  the  change  by  any  part  of  tho  pub-  1 
lie.  He  takes  for  an  example  the  purchasers  of 
coal  sent  from  an  indicted  staith  to  a distant  mar- 
ket. Lord  Tenterden  thought  it  wrong  to  submit 
such  extensive  views  to  the  jury,  and  that  the  ques- 
tion ought  simply  to  have  been  whether  the  naviga- 
tion and  passage  of  vessels  over  this  public  navi- 
gable river  was  injured  by  those  erections.”  Now 
that  is  the  final  judgment,  but  there  had  been  a 
previous  judgment,  a short  judgment  of  Lord  Den- 
man, as  to  the  whole  of  tho  case  that  goes  into 
detail,  and  what  he  said  was  this  : “ My  un- 
derstanding at  the  trial  certainly  was  that  the 
question  was  much  the  same  as  that  in 
Rex  v.  Russell,  a case  the  authority  of  which 
has  been  much  doubted,  and  is  perhaps  likely  to  be 
more  so  as  it  is  further  oxaminea.”  So  that  it  must 
be  taken  to  have  been  the  opinion  of  the  full  Court 
of  Queen’s  Bench  in  Lord  Denman's  time  that  the 
summing  up  of  Mr.  Justice  Bay  ley  in  Rex  v. 
Russell  (sup.),  could  not  be  supported ; he  does 
not  say  so  in  distinct  and  clear  terras  : it  being  the 
judgment  of  the  same  Court  of  Queen’s  Bench,  I 
suppose  he  did  not  like  to  do  so,  but  the  effect  of 
the  judgment  of  the  full  court  was,  that  they 
agreed  with  Lord  Tenterden,  and  disagreed  with 
Mr.  Justice  Bay  ley. 

What  really  were  the  points  on  which  they 
disagreed  P I think  they  were  two,  and  I think 
on  these  two  points  the  charge  of  Mr.  Justice 
Bayley  was  erroneous.  In  the  first  place  I 
think  the  benefit,  whatever  it  is,  must  be  a benefit, 
to  the  public  who  use  the  navigation,  or,  as  was  put 
by  Sir  William  Follett,  “ the  public  frequenting  the 
port;”  he  allowed  tho  benefit  to  tho  public  in 
London,  or  in  distant  parts  far  away  from  the 
Tyne  to  be  taken  into  consideration,  and  as  I Baid 
before  I think  ho  was  wrong  in  that.  In  the  next 
place  I think  there  was  another  error  in  the 
charge,  because  I think  the  benefit  to  the  public 
must  be  a direct  benefit.  Now  the  benefit  which 
he  was  considering  was  an  indirect,  and  as  it 
appears  to  me,  too  remote  a benefit.  It  was  that 
coals  camo  to  the  London  market  in  rather  a better 
condition,  and  wero  possibly  Bold  at  a lower  price. 
That  docs  not  appear  to  me  to  be  a public  benefit 
within  the  sense  of  tho  term  in  whicn  it  ought  to 
be  used  when  considering  the  question  of  nuisance. 

Then  it  may  be  asked  what  is  a public  benefit 
in  my  view  P I say  it  is  a benefit  of  a 
similar  nature  showing  that  on  the  balance  of 
convenience  and  inconvenienco  the  public  at  that 
place  not  only  lose  nothing,  but  gain  something 
by  the  erection.  There  are  two  cases  in  the  books 
which  will  illustrate  my  meaning,  and  I think 
fairly  show  what  sort  of  public  benefit  it  iB.  The 
first  is  this  : In  the  case  of  a tidal  harbour  of 
irregular  shape,  it  may  be  desirable  to  Btraighten 
the  sides,  the  result  of  which  would  be,  of  course, 
in  the  parts  where  you  take  away  the  water  way, 
to  diminish  the  area  usable  for  navigation,  and  in 
those  parts  where  you  add  to  the  water-way  you 
would  increase  the  area.  If  in  the  course  of  this 
straightening  the  whole  of  the  harbour  is  made 
larger  and  more  commodious,  then  I think  tho 
public  benefit  gained  overbalances  the  public 
injury  at  tho  particular  point  where  tho  navigable 
water  is  narrower,  and  in  that  sense  that  improve- 
ment of  the  harbour  would  not  be  a nuisance,  and 
that  is  what  I understand  Lord  Hale  intends  to 
say  in  the  passage  which  has  been  referred  to: 
(Be  Jure  Claris,  Fart  II.,  cap.  7;  Hargreave’s 
Vol.  II.,  N.S 


Law  Tracts,  p.  85.)  Another  case  is  this,  which 
also  appears  in  reported  cases:  Supposo  you 
have  a navigable  river,  and  it  is  necessary  to 
crosB  it  by  a bridge,  and  the  river  is  too  wide 
to  allow  of  a bridge  of  a single  span,  yon 
must  then  put  one  or  more  piers  into  the 
middle  of  the  river,  and,  of  course,  according 
to  the  extent  you  introduce  bridgo  piers  or  bridgo 
arches  into  a navigable  river,  you  to  some  extent 
diminish  the  water  way,  and  to  some  extent, 
perhaps  to  a more  or  leas  material  extent,  obstruct 
the  navigation.  But  it  is  for  the  public  benefit 
at  that  spot  that  a public  road  should  bo  carried 
over  the  river  by  the  bridge,  and  that  benefit  may 
so  far  exceed  the  trifling  injury,  if  injury 
it  be,  to  the  navigation  that  on  the  whole 
a court  of  justice  may  fairly  come  to  the  conclusion 
that  a public  benefit  of  a much  greater  amount  has 
been  conferred  on  the  public  than  tho  trifling  injury 
occasioned  by  the  insertion  of  the  piers  into  the 
bed  of  tho  river.  In  that  case  also  it  would  be  a 
case  of  public  benefit  that  would  counterbalance 
the  public  injury.(a)  I give  those  as  illustrations, 
but  I think  it  must  be  confined  as  put  by  Sir 
William  Follett  in  his  argument  to  cases  of  public 
benofit,  and  not  used  in  too  extended  a sense. 

In  thiB  case,  really,  I have  no  ovidence  whatevor 
of  benefit  to  the  public.  The  defendant  is  doing  this 
for  the  purposes  of  his  own  trade ; it  is  too  remote 
a benefit  to  the  public  to  say  that  the  encouragement 
of  the  trade  ot  a single  individual  is  therefore  a 
benefit  to  the  public.  It  seems  to  me  to  be  an 
extravagant  uso  of  the  doctrine  even  had  it  been 
sound  law  as  laid  down  by  Mr.  Justice  Bayley  in 
tho  case  of  Rex  v.  Russell  (sup.),  and  therofore  I 
cannot  for  a moment  listen  to  the  argument  of  the 
defendant  on  those  grounds. 

Is  there  a nuisance?  Counsel  for  tho  defen- 
dant admitted  a little  nuisance,  but  I take  it 
a little  nuisance  will  do.  Tho  doctrine  of  the 
court  is  no  doubt  De  minimis  non  cural  lex; 
but  that  is  something  of  a very  trifling  character. 
The  instance  given  by  Lord  CrnnworLh  in  a case 
to  which  I am  about  to  refer  was  merely  putting 
in  a singly  stake  in  the  stream,  something  too 
trifling  to  tear  discussion  ; but  where  there  is  really 
an  interference  with  the  navigation,  of  course  it  is 
not  within  that  doctrine. 

Then  is  thero  an  interference?  Upon  that 
when  you  come  to  look  at  the  facts  there 
really  does  not  seem  to  be  much  room  for  argu- 
ment. I cannot  consider  the  comparison  winch 
has  been  so  often  suggested,  both  in  the  evi- 
dence and  in  the  argument,  of  the  illegal 
state  of  things  produced  by  the  defendant  before 
he  constructed  these  works,  and  the  state  of 
thingB  produced  by  the  new  works.  I must  look 
upon  it  that  the  defondant  has  not  acquired  a 
right  to  keep  his  camp  shore  or  his  sloping  piles 
there,  and  has  chosen  to  remove  them ; that  the 
case  must  be  treated  in  exactly  the  same  way  as  if 
they  had  never  existed,  and  therefore  the  question 
is,  whether  erecting  these  piles  and  putting  up 
this  platform  in  this  narrow  river  can,  to  a person 
of  ordinary  common  sense,  on  the  facts  which  I 
am  about  to  state,  be  considered  as  an  interference 
with  the  navigation.  [His  Honour  examined  the 
evidence  as  to  tho  width  and  depth  of  the  river ; 
finding  as  a fact,  that  defendant’s  works  mate- 


fa)  See  Reg.  r.  Betts,  16  Q.  B.  1022  ; 4 Cox  C.  C.  211 ; 
and  note,  ante  p.  174. — Ed. 
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rially  lessened  the  width  of  the  river  at  a point 
where  vessels  could  only  pass  each  other  just 
about  high  water,  and  that  there  was  therefore  a 
material  interference ; that,  although  it  was  not 
Bhown  that  vessels  had  there  come  into  collision,  it 
was  because  they  only  passed  each  other  at  high 
tide,  and  continued :]  I am  of  opinion  that  this  is 
a material  obstruction  to  the  navigation,  and  would 
be  indictable  at  law  os  a nuisance. 

If  it  was  necessary  to  rest  my  decision  on 
that  I should  have  no  difficulty  in  doing  so,  but 
I do  not  think  it  is  necessary.  But  there  is 
another  ground  also,  and  a ground  of  very  great 
importance,  upon  which  I say  the  informant  is  en- 
titled to  a docree,  and  that  is  this,  that  no  man  has 
a right  to  put  an  obstruction  in  the  bed  of  a navi- 
gable river.  Ab  I understand  the  law  it  is  not  an 
an  swer  to  say  that  at  the  moment  the  obstruction  is 
not  a nuisance.  It  may  become  so,  a change  may  take 
place  either  in  the  mode  of  navigating  the  river, 
that  is  as  regards  the  vessels  using  the  river,  or  a 
new  mode  of  constructing  vessel  may  be  adopted, 
or  a change  may  take  place  as  regards  the  form 
of  the  harbour  itself  by  removing  an  obstruction 
or  otherwise,  which  might  make  that  usablo  and 
navigable  which  wqb  not  before  navigable,  that  is 
to  say  in  a useful  sense,  and  if  you  allow  the 
obstruction  to  remain, you  allow  the  person  erecting 
the  obstruction  to  obtain  by  law,  by  reason  of  the 
lapse  of  time,  a right  to  keep  the  obstruction  there, 
so  that  when  tne  time  arrives  at  which  the 
obstruction  really  impedes  the  navigation,  you  will 
not  be  able  to  remove  it.  It  is  for  that  reason  so 
important  that  a person  complaining  of  the  ob- 
struction, though  not  able  to  maintain  an  indict- 
ment for  nuisanco,  because  the  actual  nuisance 
has  not  yet  been  committed,  should  be  able  to 
come  to  a court  of  equity  and  ask  that  court  to 
restrain  the  continuance  of  tbo  obstruction.  This 
matter  has  been  considered  several  times.  I will 
refer  to  two  cases  on  tho  point,  though  they  do 
r.ot  actually  relate  to  a public  navigable  river. 

The  fit  st  is  the  case  of  Bickett  v.  Morris  {sup.) 
(14  L.  T.  Rep.  N.  S.  835.)  That  decided  this,  that  in 
the  case  of  a private  river,  where  there  were  two 
riparian  owners,  each  entitled  to  the  soil  ad  medium 
Juum  aquae,  both  entitled  to  the  uninterrupted  how 
of  water,  that  neither  of  these  could  erect  on 
his  own  land  any  structure  which  might  be  even- 
tually, though  not  then,  an  obstruction  to  naviga- 
tion, Now,  as  Lord  Westbury  {tat  it,  this  decision 
establishes  the  important  principle  that  an  en- 
croachment on  the  alveus  of  a running  stream 
may  be  complained  of,  without  tho  necessity  of 

firoving  that  damage  had  been  sustained,  or  is 
ikely  to  be  sustained,  the  reason  being  that  which 
I have  given,  that  you  cannot  tell  what  may 
happen  hereafter,  uud  that  the  obstruction 
itself,  being  allowed  to  remain,  will  gain  for  the 
obstructor  a prescriptive  right.  That  was  a 
Scotch  case,  but  it  was  decided  by  English 
judges,  and  expressly  on  the  grounu  that  the 
Scotch  and  English  law  were  the  same.  So  it  is 
an  authority  for  English  law.  That  is  a case  to  a 
certain  extent  a fortiori,  because  there  tho  man 
was  erecting  a structure  on  his  own  soil,  the  half 
bed  of  the  river  belonging  to  him.  The  point  was 
considered  as  regards  a navigiblo  river  in  tho  caso 
of  the  Attorney-General  v.  Lord  Lonsdale  (sup.) 
Vice-Chancellor  Malms  distinctly  held  that  the 
same  principle  extends  to  the  case  of  a navigable 
river  as  regards  interfering  with  navigation  ; and 


that  in  a case  where  the  rights  of  the  Crown  to  the 
soil  had  passed  by  grant  to  tho  defendants,  Lord 
Lonsdale  being  tho  owner  of  the  whole  soil  of  the 
river,  having  obtained  a grant  from  the  Crown. 
There  again  it  was  a more  favourable  case  for  the 
defendant,  because  he  was  doing  it  on  his  own  soil, 
llerc  in  the  present  caso  the  defendant  has  no  right 
to  nut  a stake  in  the  soil  of  the  Crown  ; he  has  no 
rignt  whatever.  It  is  a trespass  to  interfere  with 
the  soil ; it  is  something  like  an  ouster  to  put  on  a 
permauent  erection  as  he  has  done.  He  is  in  a 
much  more  unfavourable  position  than  the  defend- 
ant was  in  either  of  the  cases  to  which  I have 
referred ; but  in  those  cases  it  was  said,  even 
without  proof  of  damage  either  sustained  or  likely 
to  be  sustained,  you  have  a right  to  prevent  that 
which  may  hereafter,  under  altered  circumstances, 
become  a nuisance,  without  proving  that  it  is  likely 
to  become  so.  Here,  as  I said  before,  wo  have  an 
a fortiori  case ; here  is  a case  in  which  the  defendant 
has  boon  putting  these  things  (they  are  called  piles, 
they  are  structures  of  very  great  solidity  and 
strength,  very  substantial  structures  iudeea,  with 
a platform  above  them)  into  the  soil  of  a navigable 
river,  where  tho  soil  belongs  to  tho  Crown  ; 
nnd  I am  not  prepared  to  say  that  even  if  the 
nuisance  had  not  been  proved,  thore  is  no 
apprehension  of  a nuisance,  because  as  to  all  the 
points  that  have  been  raised  as  to  the  other 
wharvos.and  so  on,  now  erected,  the  nuisance  may 
bo  got  rid  of  by  the  owners  of  the  other  wharves 
putting  back  tnoir  wharves,  or  the  Corporation 
compelling  them  to  remove  all  their  illegal  en- 
croachments. How  is  it  to  be  limited  ? If  this 
defendant,  the  wharfinger,  can  take  away  3ft.  so 
can  his  neighbours ; they  may  all  tako  a^ay  3ft. 
each,  and  the  whole  line  of  the  river,  according  to 
his  theory,  may  be  diminished  3ft.  3in.,  and  a week 
after  that  they  may  fill  up  their  wharf  to  the 
frontage,  and  take  3ft.  more,  until  finally  they 
have  appropriated  all  tho  river.  If  this  sort  of 
encroachment  is  not  to  be  prevented  I cannot  see 
where  it  is  to  stop.  It  seems  to  mo  that  the 
public  body  who  have  the  guardianship  of  the  river 
should  apply  to  the  Attorney-General  to  stop  tho 
encroachment  at  the  beginning.  It  perhaps  shows 
how  very  desirable  it  was  to  stop  him  at  the  very 
beginning,  that  this  defendant  thinks  that  now  to 
be  a hardship  which  he  would  not  have  considered 
a hardship  if  he  had  been  stopped  fifteen  years 
ago  when  he  first  began  these  encroachments. 

I have  no  hesitation  in  granting  an  injunction 
according  to  tho  prayer  of  thiB  information  in  the 
terms  of  the  first  paragraph,  and  in  ordering  the- 
defendant  to  pay  the  costs  of  the  suit. 

Solicitors : Prior,  Bigg , Church , and  Adams ; 
Lowless,  Nelson,  and  Jones. 


V.C.  BACON'S  COTTRT. 

Re  ported  by  tho  Hon.  Robebt  Butler  and  F.  Gould, 
Etq.,  Barr  Law. 

Wednesday,  Jan.  14,  1874. 

Latham  v.  The  Chartered  Bank  of  India,  Aus- 
tralia and  China. 

Letter  of  hypothecation — Construction — Whether 
policy  of  insurance  represents  goods  insured — 
Bill  of  exchange — Undertaking  by  holder  not  to 
present — Discharge  of  drawer. 

V.,  a merchant  in  Bombay,  consigned  cotton  to 
C.  and  Co.,  at  Liverpool,  per  the  Aurora,  and 
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drew  a bill  against  it  on  C.  and  Co.,  which  before 
acceptance,  was  sold  io  a bank.  V.  insured  the 
cotton,  and  deposited  the  bills  of  lading  and  policy 
with  the  bank,  with  a letter  of  hypothecation, 
authorising  the  bank  in  case  that  bill  or  any  other 
bills  of  his  held  by  the  bank  should  not  be  accepted 
or  paid,  to  sell  the  cotton  and  recoup  themselves. 
The  letter  of  hypothecation  made  no  mention  of 
the  policy. 

V.  shipped  cotton  on  other  vessels  to  IF.  and  Co.,  and 
drew  bills  against  it  upon  W.  and  Co.,  which  were 
accepted  by  them  and  sold  to  the  bank.  The  bank, 
at  W.  ana  Co.’s  request  [for  value),  deferred  pre- 
senting their  bills  for  payment  at  maturity.  The 
ship  Aurora  with  her  cargo  was  burnt  at  sea,  and 
the  bank  received  from  the  insurance  company 
the  whole  amount  of  the  insurance  money.  C.  anil 
Co.  failed  before  their  acceptance  matured. 

V.  and  also  W.  and  Co.  failed,  and  the  bills 
accepted  by  W.  and  Co.  were  not  presented  to 
them  for  payment. 

Held,  first,  on  the  construction  of  the  letter  of  hypo- 
thecation, that  the  bank  had  no  claim  on  the  policy 
moneys  beyond  the  amount  of  C.  and  Co.’s  accep- 
tance, so  as  to  apply  the  balance  towards  payment 
of  the  bills  on  W.  and  C. 

Beeondl p,  that  independently  of  that,  they  had,  by 
agreeing  not  to  present  the  bills  accepted  by 
W.  and  Co  for  their  payment  at  maturity  released 
the  estate  of  V.,  the  arawer. 

The  plaintiffs  carried  on  business  at  Bombay  as 
geueral  merchants,  under  the  firm  of  Finlay, 
Soott,  and  Co.,  and  the  principal  defendants  were 
the  Chartered  Bank  of  India,  Australia,  and 
China.  The  bill  prayed  that  the  Bank  might  be 
declared  to  be  trustees  for  tho  plaintiffs  of  the 
balance  of  certain  policy  money  after  the  payment 
thereout  to  the  Bank  of  the  amount  due  on  a bill 
of  exchange  then  held  by  tho  Bank.  Tho  circum- 
stances of  tho  case  were  as  follows  : 

In  the  month  of  April  1870,  one  Vullubiee,  a 
native  trader  in  Bombay,  shipped  100  baleB  of 
cotton  by  the  ship  Aurora  from  Bombay  to  Liver- 
pool, the  cotton  being  consigned  to  Messrs. 
Coupland  Brothers  there,  for  sale  on  account  of 
the  shipper.  Vullubjeo  drew  a bill  or  bills  of  ex- 
change against  tho  cotton  on  Messrs.  Coupland 
for  12001.  The  cotton  was  insured  by  Vullubjeo 
in  the  sum  of  17001.  in  tho  British  and  Foreign 
Marine  Insurance  Co.,  and  upon  the  shipment  ho 
sold  the  bill  of  exchange  before  acceptance  to  the 
Bank,  depositing  with  them  at  the  same  time  the 
bills  of  lading  and  tho  policy  of  insurance,  and 
also  a letter  of  hypothecation,  which  so  far  as 
material,  was  as  follows  : 

To  the  Chartered  Bank  of  India,  Australia,  and  China. 

Bombay,  April  14,  1870. 

Haring  this  day  sold  to  yon  three  bills  of  exchange, 
drawn  by  me  on  Messrs.  Coupland  Brothers,  of  Liverpool , 
and  at  the  same  time  banded  to  you  as  collateral  secu- 
rities for  the  due  payment  of  the  said  bills,  the  bills  of 
lading  and  shipping  documents  of  the  several  goods. 
The  agreement  is  understood  to  be  os  follows.  . . . 

I further  authorise  the  Chartered  Bank  of  India, 
Australia,  and  China,  or  any  manager  or  agent  thereof, 
on  default  being  made  in  acceptance  on  presentment,  or 
in  payment  at  maturity  of  any  of  the  above  bills,  or  on 
the  drawee’s  suspension  of  payment  daring  the  cur- 
rency of  the  bills,  to  sell  the  said  goods,  or  a oompetent 
part  thereof,  and  to  apply  the  nett  proceeds  (after  de- 
ducting usual  commission  and  charges),  in  payment  of 
such  bills  with  re-exchange  and  charges,  tho  balance,  if 
any,  to  be  placed  against  any  other  of  my  bills  which 
may  at  the  time  be  in  tho  hands  of  the  said  bank,  or  any 
other  liability  of  me  to  the  said  bank,  and  subject 


thereto  to  be  accounted  for  to  the  proper  parties.  In 
case  the  nett  proceeds  of  snch  goods  shall  be  insufficient 
to  pay  the  amount  of  any  such  bills  with  re-exebango 
and  charge*,  I authorise  the  Chartered  Bank  of  India, 
Australia,  and  China,  or  the  holders  thereof  for  the  time 
being  to  draw  on  me  for  the  deficiency,  and  I engage  to 
honour  such  drafts  on  presentment,  it  boiDg  under- 
stood that  tho  account  current  rendered  by  tho  said 
bank  shall  be  acknowledged  and  allowed  as  sufficient 
proof  of  sale  and  loss. 

Lastly,  it  is  mutually  agreed  that  tho  delivery  of  said 
collateral  securities  to  your  bank  shall  not  prejudice  your 
rights  ou  said  bills  in  case  of  dishonour,  nor  shall  any 
recourse  taken  thereon  affect  the  title  of  tho  bank  to 
aaid  securities,  to  the  extent  of  my  liability  to  your  bank 
as  above.  Your  obedient  servant, 

Jaitha  Vullubjkb. 

Tho  bill  of  exchango  was  dated  14th  April  1870. 

In  the  month  of  October  1870,  before  the  bill  of 
exchange  arrived  at  maturity,  the  firm  of  Messrs. 
Coupland  Brothers  stopped  payment. 

In  tho  month  of  May  1870  Vullubiee  shipped 
other  cotton  to  Liverpool  in  the  ships  Western 
Belle  and  Canute,  such  shipments  being  consigned 
to  Messrs.  Haigh,  Wilson,  and  Co.  in  England, 
against  which  Vullubjeo  drew  two  bills  of  exchange 
for  3000L  each,  dated  0th  May  1870.  These  bills 
also  were  sold  to  the  bank,  and  the  bills  of  lading 
thereof,  together  with  letters  of  hypothecation 
similar  to  that  of  tho  14th  April,  were  deposited 
with  the  bank.  Haigh,  Wilson,  and  Co.,  failed  to 
meet  the  acceptances,  and  tho  cotton  on  board  the 
Western  Belle  and  Canute  was  sold  by  the  Bank, 
but  the  amount  realised  was  not  sufficient  to  cover 
the  amount  of  the  bills  drawn  against  it. 

The  Aurora,  with  all  her  cargo,  was  burnt  at 
sea,  and  tho  cotton  on  board  her  became  a total 
loss. 

Vullubjeo  consigned  various  other  parcels  of 
cotton  by  the  Aurora  to  various  persons  in  London 
and  Liverpool,  and  being  largely  in  debt  to  tho 
plaintiffs  and  pressed  by  them  for  payment,  he  on 
the  18th  Jon.  1871  gave  to  the  plaintiffs  a letter 
of  assignment,  as  follows  : 

Bombay  18th  January  1871 
Messrs.  Finlay  Soott  and  Co.  Bombay 

Dear  Sirs — In  oonsidoration  of  your  now  advancing  mo 
the  sum  of  rupees  five  thousand  (R  5000)  and  with 
reference  to  the  various  claims  on  mo  and  on  my  agents 
...  of  yourselvos  . . . and  for  payment  of  all 
whiah  claims  you  have  ...  at  my  request  agreed  to 
forego  immediate  legal  proceedings  against  me  . . . and 
to  compromise  all  those  claims  for  tho  earn  of  B.  75,000 
soenrea  and  to  be  secured  as  follows  namely  Messrs. 
Baring  Brothers  and  Co.  already  hold  policies  of  in- 
sn ranee  for  j£7900  effected  by  me  in  the  various  offices 
noted  in  margin  on  250  bales  of  cotton  per  the  late  ship 
Aurora  burnt  at  sea  the  prooeeds  of  which  when  re- 
ceived after  satisfying  the  drafts  against  these  consign- 
ments (which  drafts  are  not  affected  by  or  inolnded  in 
this  letter)  and  which  proceeds  after  such  satisfaction 
are  for  the  purposes  of  this  letter  and  subjoct  as 
hereinafter  is  mentioned  taken  to  amount  to  the  sam  of 
B.  25,000  will  be  applied  in  reduction  of  the  said  sam  of 
R.  75,000  thereby  reducing  the  same  to  the  snm  of 
R.  50,000  and  as  security  for  the  same  I hereby  assign 
to  you  tho  various  policies  of  insurance  particularised 
at  the  foot  of  this  letter  effected  by  me  on  goods  per  tho 
said  late  ship  and  all  tho  proceeds  of  and  moneys  re- 
coverable  ana  to  be  recovered  on  the  said  policies  (subject 
nevertheless  to  all  now  existing  legal  charge*  and  incum- 
brances on  snch  policies  prooeeds  or  moneys)  And  1 
hereby  direct  the  various  persons  in  whose  hands  the 
said  policies  proceeds  or  moneys  now  are  or  for  the  time 
being  may  be  to  account  to  you  as  the  assignees  thereof 
(subject  as  aforesaid)  for  the  same  respectively  and  I 
hereby  authorise  and  empower  yon  or  Messrs.  Baring 
Brothers  and  Co.  or  whomsoever  else  you  may  from  time 
to  time  nominate  for  that  purpose  to  collect  and  receive 
the  same  respectively  in  my  name  or  in  the  name  of  my 
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executors  or  administrator*  or  legal  representatives  if 
thought  desirable  and  I hereby  agree  to  exscuto  at  your 
request  a valid  logal  mortgage  of  the  same  policies  pro- 
ceeds and  moneys  with  anoh  covenant  for  payment  and 
power  of  sale  and  other  covenants  and  powers  as  yon 
may  desire  and  I declare  that  if  the  surplus  proceeds  of 
the  said  policies  held  by  Messrs.  Baring  Brothers  and 
Oo.  shall  not  amount  to  R.  25,(NJ0  (twenty-five 
thousand)  thon  tho  balance  shall  be  recoverable  from  any 
excess  there  may  be  in  the  proceeds  of  the  policies  parti- 
cularised below  over  the  sum  of  R.  50,003  and 
farther  that  if  these  two  sets  of  proceeds  do  not  together 
realise  to  you  R 75,000  (seventy-five  thousand)  I 
am  still  liable  for  the  balance  of  that  sum — Yours  truly 
Jaxtha  Vullubjee. 

The  list  of  policies  accompanying  the  letter 
included  the  policy  for  17001  effected  in  the  British 
and  Foreign  Marine  Insurance  Company. 

The  two  bills  of  exchango  drawn  by  Vullubjee 
on  Messrs.  Haigh,  Wilson,  and  Co.  were  accepted 
by  them,  and  matured  on  tho  3rd  Dec.  1870,  but 
they,  being  unable  to  pay  them  at  maturity,  wrote 
to  tho  banlc  the  following  letter  : 

Liverpool  3rd  Deo  1870 

To  the  Chartered  Bank  of  India  Australia  and  China, 
London 

Gentlemen — We  have  to  request  that  you  will  defer 
presentment  for  payment  of  our  acceptances  maturing 
to-day  as  follows  viz 

[Here  followed  four  acceptances,  which  are  imma- 
terial] 

iJ3wO  drawn  by  Jaitha  Vnllnbjee  ogainBt  250  B/C 
per  ITssfera  Belle 

.£3000  drawn  by  Jaitha  Vullubjee  against  250  B/C 
per  Canute 

And  in  consideration  of  your  so  doing  we  hereby  hold 
ourselves  in  every  respect  liable  to  you  on  account  of 
the  said  acceptances  as  if  the  name  had  been  regularly 
presented  at  duo  date  as  farther  security  for  all  our 
obligation  to  your  bank  wo  now  hand  yon  .£750  as  addi- 
tional margin  It  is  understood  that  the  cotton  repro- 
sented  by  tne  above-named  shipments  is  to  be  sold  under 
tho  supervision  and  control  of  your  agent  in  Liverpool 
Mr  John  8cott  and  to  whom  our  broker  will  have  to 
acoount  for  tho  net  proceeds  and  that  should  all  onr 
acceptances  not  be  fully  paid  before  the  re- drafts  on  the 
respective  native  drawers  for  deficiencies  are  sent  ont 
such  re-drafts  are  to  be  placed  in  your  hands  for  collec- 
tion and  the  proceeds  to  be  held  by  yon  against  any 
balance  that  may  be  due  to  the  bank  by  us 

Haioh  Wilson  and  Co 

The  letter  further  stated  that  as  further  security 
for  all  their  obligations  Messrs.  Haigh,  Wilson, 
and  Co.  assigned  to  tho  bank  all  their  interest  in 
certain  contracts,  which  were  not  specified. 

In  compliance  with  this  request  the  bank  de- 
ferred presentment  of  the  two  bills,  and  at  tho 
time  of  the  filing  of  the  bill  they  bad  not  been  pre- 
sented or  paid,  Messrs.  Haigh,  Wilson,  and  Co. 
having  failed.  Vullubjee  subsequently  became 
bankrupt. 

The  British  and  Foreign  Marine  Insurance 
Company  paid  to  the  bank  the  sum  of  1700k,  being 
the  whole  amount  of  the  policy  effected  on  the 
cotton  shipped  to  Messrs.  Conpland  Brothers,  in 
the  Aurora,  out  of  which  tho  bank  paid  them- 
selves the  amount  due  on  Messrs.  Coupland’s 
acceptance,  thns  leaving  in  the  hands  of  the  bank 
n balance  of  about  470k  The  bank  now  claimed, 
under  the  letter  of  hypothecation  of  the  14th 
April  1820  to  hold  this  balance  of  470k  towards 
the  discharge  of  the  two  Hills  drawn  by  Vullubjee 
on  Haigh,  Wilson,  and  Co.,  for  30001.  each. 

The  plaintiffs  thereupon  filed  their  bill,  stating 
that  thcro  was  a largo  sura  duo  to  them  from 
Vullubjee’*  estate  under  tho  assignment  of  the 
18th  January  1871,  nnd  contending  that  Vullub- 
jee's  estate  was  not  liable  to  tbo  bank  on  the  two 


acceptances  of  Mossrs.  Haigh,  Wilson,  and  Co.,  and 
charging  that,  even  if  V ullubjeo’s  estate  had  been 
liable  thereon,  it  had  been  discharged  by  tho 
agreement  of  the  bank  with  Mossrs.  Haigh,  Wilson 
and  Co.,  tho  acceptors,  to  give  them  time  for  pay- 
ment of  the  bills,  such  agreement  being  without 
Vullubjce’s  consent,  and  praying  as  above. 

Kay,  Q.C.,  and  Ferrers,  for  the  plaintiffs. — 
Wo  are  tho  second  mortgagees  of  tho  policy 
under  the  letter  of  assignment  of  the  18tn 
January  1871.  The  special  power  given  by  tho 
letter  of  hypothecation  of  the  14th  April  1870,  in 
cose  of  a sale  of  the  cotton  on  board  the  Aurora, 
cannot  be  extended  to  a case  where  there  was  no 
sale  at  all,  as  was  the  case  here,  the  cotton  having 
been  burnt.  Tho  letter  of  hypothecation  refers 
only  to  proceeds  of  sale,  which  sale  never  took 
place.  The  letter  of  hypothecation  does  not  evon 
refer  to  tho  policy  which  was  deposited  only  to 
meet  the  one  bill  of  1200k  drawn  on  Messrs. 
Coupland.  Tho  policy  docs  not  represent  the 
goods  insured  : ( Bemdtson  v.  Strang,  3 Mar. 
Law  Cos.  O.  S.  154 ; L.  Rep.  3 Ch.  588 ; 19 
L.  T.  Rep.  N.  8.  44)).  But  even  if  the  bank  are 
right  in  their  construction  of  the  letter  of 
hypothecation,  yet  by  giving  time  for  payment 
of  the  two  bills  for  3000k  to  Haigh,  Wilson,  and 
Co.,  for  valuable  consideration  without  the  consent 
of  Vullubjee,  the  drawer,  they  have  released  him  : 
(Oriental  Financial  Corporation  v.  Overend , Gurney 
and  Co.,  L.  Rep,  7 Ch.  1 42 ; 25  L.  T.  Rep.  N.  S. 
813.) 

Eddis,  Q.C.  and  Westlake  for  the  bank. — We  sub- 
mit that  the  money  received  on  tho  policy  is  liable 
under  the  letter  of  hypothecation  as  the  proceeds 
of  sale  would  have  been  if  a sale  had  taken  place. 
The  letter  of  hypothecation  charges  the  shipping 
documents.  That  term  would  include  the  policy 
which  had  been  deposited.  Wherever  a right  to 
sell  the  goods  would  arise,  as  it  arose  here  by  the 
bills  not  being  paid  at  maturity,  the  policy  money 
must  be  taken  to  represent  the  goods  which  are 
not  forthcoming.  As  to  tho  alleged  discharge  of 
Vullubjec’s  estate,  a mere  promise  not  to  sue  on 
a bill  does  not  discharge  anyone.  Here  the  bank 
were  merely  to  defer  presenting  the  bills  on  a 
given  day.  No  time  was  fixed.  They  might  have 
been  presented  the  next  day.  The  bank,  as 
holders,  bad  a perfect  right  to  delay  presenting 
the  bills  without  any  contract  for  that  purpose, 
and  this  would  not  have  altered  the  position  of  the 
drawers.  The  effoct  of  the  undertaking  of  H&igh, 
Wilson,  and  Co.  was  that  they  would  hold  them- 
selves liable  just  as  if  the  bills  had  been  pre- 
sented, and  they  merely  desired  not  to  have  the 
bills  protested.  In  Oriental  Financial  Corpora- 
tion y.  Overend,  Qumey  and  Co.,  there  had  been  a 
positive  contract  to  give  time.  Wcare  not  Beeking 
a remedy  under  tho  law  merchant  but  npon  the 
guarantee.  They  cited 

Hitchcock  v.  Humphrey,  5 Man.  A Gr.  559  ; 

Walton  v.  Mascall,  13  M.  & W.  452  ; 

Murray  v.  King.  5 B.  A Aid.  165  j 

Fhilpott  v.  Bryant,  4 Bing.  717  ; 

Hally.  Cole,  4 Ad.  A Elk  577. 

Kay,  Q.C.  in  reply. — The  policy  is  merely  a con- 
tract of  indemnity.  The  undertaking  not  to  pre- 
sent a bill  for  an  indefinite  time  ib  even  more 
injurious  to  tho  drawer.  There  is  no  caso  showing 
that  giving  an  indefinite  time  to  the  principal  is 
not  a discharge  of  tho  surety. 

The  Vice-Chancellor. — It  is  a little  surprising 
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that,  out  of  one  of  the  most  ordinary  mercantile 
transactions  that  can  be,  snch  a question  as  this 
should  arise,  and  that  it  should  be  discussed  at 
such  length.  I have  listened  very  willingly, 
because  the  thing  is  not  without  its  interest.  The 
transaction  iB  simply  this : A shipper  in  India 
draws  a bill  on  his  consignees  in  England ; ho 
sells  it  in  the  market  in  Indio,  and  accompanies 
it  with  the  bill  of  lading,  which  is  the  only  ship- 
ping document  that  I know  of;  but  it  is  stated 
that  at  the  same  time  he  deposited  with  the  person 
who  bought  the  bill  of  exchange  of  him  a policy 
of  insurance  against  damage  by  fire  to  the  cargo. 

Now,  what  is  the  meaning  of  that  transaction, 
without  stooping  for  a moment  to  consider  the 
terms  in  wnich  it  iB  expressed?  It  is  this,  and 
this  only;  “ I have  shipped  to  England  goods  that 
arc  worth  at  least  1200/.,  for  which  I have  drawn  ; 
I give  yon  by  means  of  the  bill  of  lading  the 
power  to  secure  to  yourself  the  payment  of  that 
1200/.,  if  the  parties  liable  upon  tne  bill  do  not 
pay."  Is  there  anything  more  in  the  contract 
between  the  parties  ? Is  any  other  sum  than 
1200/.  in  the  contemplation  of  either  of  them — 
the  man  who  buys  or  the  man  who  sells 
the  bill?  It  is  impossible  to  say  that  any- 
thing else  entered  into  their  contemplation. 
The  only  use  of  the  policy  of  insurance  is  to 
guard  against  any  accident  that  may  happen  by 
which  the  value  of  the  goods  shipped  should  bo 
diminished,  and  to  insure  to  the  holder  of  the  bill 
that  he  Bhall  havo  at  least  the  value  of  the  250 
bales  of  cotton  which  are  shipped  on  board  the 
ship. 

That  is  the  plain  transaction,  that  is  so  stated 
in  the  answer.  I do  not  wish  to  attach  more 
importance  to  tho  words  of  the  answer  than 
really  belongs  to  them,  or  endeavonr  to  strain 
them  beyond  what  I take  to  have  been  the  true  in- 
tention of  the  parties,  and  tho  true  nature  of  this 
most  ordinary  mercantile  transaction.  The  state- 
ment in  the  answer  is,  that  at  the  same  time  the 
shipper  handed  to  the  bank  as  security  for  the 
payment  of  the  said  draft  tho  bill  of  lading  of  the 
cotton  and  tho  policy  of  insurance.  That  is  the 
real  transaction  between  the  parties,  and  the 
benefit  of  that  to  the  full  the  defendants,  the  bank, 
have  had.  The  letter  of  hypothecation,  as  it  is. 
called — and  rightly  enough  so  called — does  not  ex- 
tend that  in  the  slightest  degree.  [His  Honour 
then  read  from  tho  letter  of  hypothecation,  and 
continued.]  It  is  confined  in  its  terms  as  well  as 
it  is  confined  entirely  in  its  nature  to  those  bills 
amounting  to  1200/.  and  to  those  250  bales  of 
cotton  which  are  mentioned  in  the  document  to 
which  1 have  been  referring.  Upou  what  ground  can 
it  be  said  that,  if  by  any  accident  beyond  the  terms 
of  this  contract  a sum  of  money  came  into  the 
hands  of  the  Chartered  Bank  of  India,  Australia, 
and  China,  they  were  therefore  at  liberty  to  apply 
that  in  satisfaction  of  any  debt  which  the  Indian 
merchant  might  owe  to  them  ? There  is  no  ground 
whatever  for  any  such  pretence.  The  contract  is 
clear, plain,  usual,  ordinary,  and  open  to  no  doubt  or 
Question.  Nobody  has  Questioned  the  right  of 
the  bank  to  have  tho  bills  in  this  memorandum 
satisfied,  and  they  have  been  satisfied,  not 
exactly  in  the  mode  here  contemplated,  but  by 
means  of  the  delivery  to  them  of  the  policy 
of  insurance,  which  was  so  delivered  to  them 
only  that  thoy  might  have  the.  bills  paid  when 
they  arrived  at  maturity.  It  would  be  put- 


] ting  a construction  on  these  words  wholly  at  vari- 
ance, not  only  with  the  intention  of  the  parties, 
but  at  variance  with  the  very  expressions  them- 
selves, if  I were  to  hold  that  by  means  of  this 
transaction — this  letter  of  hypothecation  and  the 
policy  of  insuranco  against  firo  which  accom- 
panied it — they  were  entitled  to  any  more  than 
the  very  sum  which  was  expressed  in  the  bills  of 
exchange. 

The  case  might  be  decided  upon  that  point, 
and  upon  that  point  alone.  That  would  be  enough 
to  justify  tho  plaintiffs  in  the  demand  which 
they  uow  make.  But  another  point  lias  been 
suggested,  and  that  is,  the  transaction  with 
Haigh,  Wilson,  and  Co.  Messrs  Haigh,  Wilson 
and  Co.,  having  transactions  with  the  bank,  pre- 
vailed on  the  bank  not  to  present  for  payment 
the  particular  hills.  It  is  said  that  they  desired 
to  avoid  the  notoriety  which  might  attend  the  pro- 
test. Why  should  the  drawer  of  the  bill  be  pre- 
judiced by  that  ? If  that  waa  convenient  as 
between  the  bank  and  Haigh,  Wilson,  and  Co.,  they 
might  sottle  that  for  themselves,  but  that  the  memo- 
randum, which  is  set  out  in  the  answer,  is  a plain 
agreement  on  the  part  of  the  bank  to  postpone 
for  an  indefinite  time  the  payment  of  tho  money 
due  on  the  acceptance,  according  to  the  tenor 
of  it,  no  ono  wno  reads  it  can  doubt.  The 
agreement  is  this : [His  Honour  read  tho 
letter  of  the  ‘Jrd  Dec.  1870.]  Now,  if  it  is  said 
that  no  definite  time  is  to  be  gathered  from  this 
document,  although  I admit  that  there  is  uo 
particular  day  or  month  or  year  mentioned  in  it, 
it  is  quite  clear  that  it  is  a contract  that  they  will 
not  enforce  payment  of  the  particular  acceptances 
until  the  rc- drafts  have  been  made  for  the  de- 
ficiency upon  the  native  merchant,  and  the  result 
of  those  drafts  shall  be  ascertained,  and  in  tho 
meantime  the  drafts  themselves  are  pledged  to  or 
placed  in  the  hands  of  the  bank  for  collection  by 
them  of  the  moneys  for  which  they  are  drawn. 
Then  it  goes  on,  “As  further  security  for  all  our 
obligations  to  the  bank  wo  assign  to  you  all  our 
interest”  in  certain  contracts,  which  are  not  ex- 
plained. That  comes  within  the  ordinary  rule,  a 
rule,  as  I understand  it,  without  exception,  that  if 
tho  holder  of  a bill,  having  the  right  to  present  it, 
and  the  duty  of  presenting  it  as  far  as  tne  drawer 
is  concerned,  when  it  arrives  at  maturity,  neglects 
to  do  so,  and  gives  time  to  the  person,  tho  ac- 
ceptor, who  ought  to  pay  the  bill,  he  thereby 
discharges  tho  drawer.  That  is  a rule  most 
reasonable  and  jnst  in  itself,  when  you  consider 
the  consequences  which  it  may  havo  upon  the 
drawer,  and  how  his  position  may  be  grievously 
altered,  not  only  by  the  neglect,  but  by 
the  contract  which  the  bank  chose  to  enter 
into  upon  this  occasion.  I think  upon  that  ground 
also  the  plaintiffs  would  be  entitled  to  that  which 
they  ask  by  their  bill. 

Now,  cases  were  referred  to  in  answer  to  this 
art  of  the  case,  which  1 cannot  help  thinking 
ave  no  real  bearing  upon  it ; cases,  I mean, 
of  collateral  security.  If  a man  has  by  an 
independent  and  separate  contract  agreed  that, 
in  a particular  event,  namely,  in  the  event  of 
the  non-payment  of  a sum  of  money  at  a parti- 
cular time,  he  will  be  answerable  for  that  money, 
what  has  that  to  do  with  any  formalities  that  may 
have  been  neglected  or  not  properly  enforced  in 
the  way  of  presenting  the  bills,  if  there  were  bills 
in  tho  case,  or  giving  time  for  the  payment  of  the 
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money  if  that  had  been  done.  It  is  a plain  colla- 
teral security  in  every  one  of  the  cases  which  Mr. 
Eddis  mentioned  to  mo.  The  judgment  of  the 
court  goes  upon  the  terms,  tenor,  and  effect  of  the 
collateral  security,  and  excludes  from  the  opera- 
tion of  that  security  all  extraneous  circumstances, 
and  all  that  is  not  referable  to  the  plain  express 
contract  betwoen  tho  parties.  The  policy  of 
insurance  I take  to  have  been,  not  only  from  the 
words  which  are  used,  but  in  its  very  nature, 
simply  a security  that  the  bills  [i.  e.,  Coupland’s] 
should  be  paid  when  they  became  duo.  They  have 
been  paid  after  they  became  due.  The  whole 
demand  of  the  bank  in  respect  of  those  bills,  all 
that  wnB  contemplated  by  the  letter  of  hypotheca- 
tion, has  been  accomplished.  Tho  bank  have  had 
all  they  contracted,  and  are  entitled  to  have,  and  to 
say  that  the  proceeds  of  the  policy  of  insur- 
ance aro  to  Btand  instead  of  the  goods,  is  in 
contradiction  of  that  principle  of  law  which  I 
gather  from  Bemdtson  v.  Strang  ( ubi  sup.),  where 
the  main  purport  of  the  decision  is,  to  ix>int  out 
clearly  that  tne  goods  themselves  and  the  policy 
effected  in  respect  of  damage  which  might  happen 
in  respect  of  those  goods,  are  in  their  nature  dis- 
tinct, and  are  not  to  bo  confounded,  and  that  one 
is  not  to  be  taken  for  the  other.  The  samo  thing 
is  equally  apparent  here.  There  is  no  connection 
not  only  in  the  expressions  in  the  documents 
referred  to,  but  there  is  no  connection  in  right,  or 
reason,  or  in  fair  justice  in  an  ordinary  mercantile 
transaction,  between  the  policy  of  insurance,  which 
was  only  to  effect  tho  payment  of  the  bills,  or 
provide  the  means  of  paying  the  bills,  and  the 
surplus  which,  if  the  goods  had  arrived  safely  and 
had  been  sold,  the  Bank  might  have  made  some 
claim  to. 

In  my  opinion  the  plaintiffs  succeed  in  their 
demand,  and  they  are  entitled  to  tho  4701.,  which 
is  the  balance  of  the  policy  of  insurance,  and  for 
which  alone  this  bill  was  filed. 

Solicitors  for  the  plaintiffs,  Markby,  Tarry,  and 
Stewart. 

Solicitors  for  the  defendants,  Linklater  and  Co. 
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OX  APPEAL  PROM  THE  VICE -ADMIRALTY  COURT  OP 
IIOXG  KONG. 

Reported  by  Jaxm  P.  Atm  all,  E*q.,  Barrurter-*t-I>*w. 

Dec.  5 and  6,  1873. 

(Present : Tho  Right  Hons.  Sir  J.  W.  Colt  ilk,  Sir 
R.  Phillimore  (Judge  of  the  High  Court  of 
Admiralty),  Sir  Barnes  Peacock,  Sir  Montague 
E.  Smith,  and  Sir  R.  P.  Collier.) 

The  Ron  a — -The  Ava. 

Collision — Speed — Lights  obscured  by  steamer's 
smoke — Duly  to  stop  and  ascertain  course. 

It  is  negligence  on  the  part  oj  a steamer  to  go  at  full 
speed  under  steam  and  sail  be/ore  the  wind  whilst 
her  smoke  is  blown  over  her  bows  so  as  to  obscure 
her  lights  and  to  prevent  her  from  seeing  and 
/row  being  seen  by  other  ships  approaching  from 
an  opposite  directum. 

Where  a steamship  is  approaching  another,  whose 
react  course  cannot  be  at  once  ascertained  by 
reason  of  her  lights  being  obscured  by  her  own 
smoke,  it  is  the  duty  of  the  former  to  slacken  speed 
and  to  wait  till  that  course  is  ascertained  before 
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taking  any  decided  step  to  avoid  the  other  vessel  ; 
if,  before  having  ascertained  the  exact  course  of  the 
other,  she,  without  slackening  speed,  executes  a 
manoeuvre,  which,  although  appearing  to  be  right 
at  the  time,  contributes  to  the  collision , she  will  be 
to  blame. 

Tiiksb  were  appeals  from  decrees  of  the  Hon. 
Henry  John  Ball,  the  acting  judee  of  tho  Vice- 
Admiralty  Court  of  Hong  Kong,  in  cross  causes 
of  damage  lately  pending  in  that  court,  brought 
by  the  appellants,  the  ownors  of  a steamship  called 
the  liana,  against  the  steamship  Ava,  of  which  tho 
respondents  wero  owners,  and  by  the  respondents 
against  the  owners  of  the  Bona,  for  the  recovery 
of  damages  in  rospoct  of  losses  sustained  by  the 
respective  parties  by  reason  of  a collision  between 
the  said  two  vessels. 

The  collision  happened  at  about  7.40  p.m.  on  the 
14th  April  1872,  about  twenty  miles  S.S.W.  of 
Turnabout  Island,  on  tho  east  coast  of  China. 

The  liana  was  au  iron  paddle  wheel  steamer,  of 
784  tons  register,  and  150  horse  power,  and  was 
proceeding  from  Shanghai  to  Swatow  with  cargo 
and  passengers. 

Tho  Ava  is  an  iron  screw  steamer  of  1902  tons, 
French  register  (over  3000  tons  English),  and  was 
one  of  the  French  mail  packets,  and  was  carrying 
the  mails  from  Hong  Koug  to  Shanghai. 

There  were  no  pleadings  in  the  court  below,  but 
each  party  filed  a preliminary  act,  setting  ont  the 
facts  as  here  given. 

The  facts  of  tho  case,  as  appearing  by  the  evi- 
dence of  the  appellants,  were,  that  the  Kona,  under 
steam  and  sail,  was  steering  8.8.V.  by  compass 
(S.W.  by  S.  $ S.  true),  and  proceeding  at  tho  rate  of 
about  ten  knots  an  hour,  with  a bright  liirht  ex- 
hibited at  her  mast  head,  and  a green  light  on  her 
starboard  side,  and  a red  light  on  her  port  side,  all 
burning  brightly — that  the  night  was  bright  and 
clear — that  tne  wind  was  blowing  a gale  from  N.E. 
by  E.,  carrying  tho  smoko  of  the  Bona  over  her 
starboard  bow ; the  smoke  was  spread  out  over  the 
water  by  catching  tho  foresail — that  a good  look 
out  was  kept  on  Board  the  liona — that  the  three 
lights  of  the  Ava  were  seen  a little  before  the  star- 
Ix’Hrd  beam  of  tbe  Bona,  distant  about  300  or  400 
yards  (eighteen  or  twenty  seconds  before  tho  colli- 
sion)— that  the  helm  of  the  Bonn  was  immediately 
put  hard  a-starboard,  but  that  the  Ava,  with  her 
stem  struck  tho  Bona  with  great  violence  at  her 
starboard  forward  gangway,  and  did  her  so  much 
daniuge  that  sho  very  Boon  afterwards  foundered 
and  was  lost,  with  a number  of  thoso  on  board  her. 
Those  on  board  the  Bona  had  been  unable  to  see 
tho  Ava  sooner  owing  to  the  smoke  from  the  funnel 
of  tho  Bona  being  carried  by  the  wind  over  ber 
starboard  bow. 

The  case  made  by  the  respondents  by  their  evi- 
dence was,  that  the  Ava  was  steaming  at  the  rate 
of  from  ten  to  eleven  knots,  steering  N,  41  degrees 
E.  by  compass  (N.  51°  E.  true),  with  her  proper 
masthead  and  side  lights  up;  that  the  olficer  in 
charge  of  her  saw  on  the  horizon  and  on  the  port 
bow  of  the  Ava  what  resembled  a shower  of  rain, 
and,  shortly  afterwards  smelling  smoke,  supposod 
that  the  object  which  he  saw  was  a steamer,  and 
caused  the  helm  of  the  Am i to  be  |»orted;  tho 
smoke  then  appeared  to  be  from  two  to  three  miles 
away  ; that  be  afterwards  saw  the  white  light  only 
of  tho  Bona,  distant  about  700  or  800  metres 
(about  a mile),  and  about  three  points  on  the  Ava's 
port  bow ; nnd  then  caused  tho  nelm  of  the  Ava  to 
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be  put  hard  aport.  This  brought  the  white  light 
of  the  Rom t 4^  points  on  his  port  bow,  and  in  about 
a minute  and  a naif  he  saw  the  green  light  of  the 
Rona  nt  a distance  of  about  half  a mile,  and  about 
5}  points  on  his  port  bow ; he  at  once  ordered  the 
engines  of  the  Ava,  which  until  then  had  been  kept 
oing  ahead  full  speed,  to  be  stopped  and  reversed, 
ufc  that  the  collision  ensued.  At  the  time  of  the 
collision  the  head  of  the  Ava  was  E.  by  N.  by 
compass,  (E.  true).  The  smoke  of  the  ltona  pre- 
vented her  lights  being  sooner  seen  from  tho 
Ava. 

The  learned  acting  judge  of  the  court  bolow  (who 
was  assisted  by  Oapt.  Hewlett,  R.N.,  and  Capt.  J. 
B.  Barnett,  R.N.  as  assessors),  pronounced  the 
collision  to  have  been  whollv  occasioned  by  the 
fault  of  the  Rona,  and  decreed  accordingly. 

The  reasons  of  the  learned  acting  judge  for  tho 
conclusion  at  which  ho  arrived,  os  appearing  iu  the 
judgment,  were  as  follows  : 

First,  that  there  was  want  of  proper  care  and 
caution  on  the  part  of  the  jRomi  in  carrying  sail 
and  maintaining  such  a high  rate  of  Bpeed  when 
her  lights  and  those  of  any  vessel  approaching 
from  the  opposite  direction  would  obviously  be 
obscured  by  her  smoke. 

Secondly,  that  there  was  neglect,  in  not  porting 
the  helm  of  the  Rona  at  the  instant  of  seeing  the 
Ava's  lights.  That  the  case  was  one  of  vessels 
meeting  nearly  end  on,  each  having  the  other 
(according  to  calculation)  not  more  than  a point  on 
the  bow. 

Thirdly,  that  was  further  neglect,  on  tho  part  of 
the  Ilona,  in  not  causing  her  engines  to  be  stopped 
when  danger  was  imminent. 

Fourthly,  that  no  blame  attached  to  the  Ava. 

From  these  decrees  the  owners  of  the  Rona  ap- 
pealed, for  tho  following  (amongst  other)  rea- 
sons : — 

1.  Because  the  learned  acting  judge  of  the  court 
below  erroneously  held  that  tho  vessels  were 
meeting  nearly  end  on. 

2.  Bocause  tho  evidence  proved  that  tho  two 
vessels  were  brought  into  dangerous  proximity  by 
the  porting  of  the  helm  of  tho  Ava,  and  that  there 
would  not  have  been  any  collision  if  the  helm  of 
tho  Ava  had  not  been  ported. 

3.  Because  the  officer  in  charge  of  tho  Ava  acted 
without  due  care  and  caution,  in  porting  the  helm 
of  the  .dm,  before  he  had  ascertained  tho  course 
and  position  of  the  Rona,  and  when  the  Ava  was  in 
fact  on  the  starboard  sido  of  tho  Rona. 

4.  Because  there  was  negligence  on  the  part  of 
those  in  charge  of  tho  Ava  in  not  easing  the  speed 
of  the  Ava  wnen  or  soon  after  the  smoke  of  the 
Rona  was  seen,  and  in  not  stopping  and  reversing 
the  engines  of  the  Ava  in  due  time. 

5.  Because  the  Bail  and  speed  of  the  Rona  did 
not  cause  or  contribute  to  tho  collision. 

6.  Because  the  evidence  proved  that  porting  the 
helm  of  tho  Rona,  when  tho  Ava,'*  lights  were  first 
seen,  would  not  have  been  proper,  and  would  not 
have  had  tho  effect  of  avoiding  the  collision. 

7.  Because  stopping  tho  engines  of  the  Rona , at 
tho  time  indicated  by  the  learned  acting  judge  of  tho 
court  below,  would  not  have  avoided  the  collision, 
and  would  not  have  been  proper. 

8.  Because  the  evidence  proved  that  the  collision 
was  not  occasioned  by  any  negligence  on  the  part 
of  those  in  chargo  of  the  Rona. 

Milward,  Q.C.  and  Clarkson,  for  tho  appollants. 
—These  were  not  meeting  ships  within  the  mean- 


ing of  Rule  13  of  the  Regulations  for  preventing  Col- 
lisions at  Sea,  as  explained  by  Orders  in  Council  of 
the  30th  .1  uly  1868 ; there  was  more  than  a point  and 
a half  divergence  between  their  respective  courses. 
They  were  crossing  vessels,  and  the  Rona  having 
the  Ava  on  her  own  starboard  hand,  was  bound  to 
keep  out  of  the  way  (Rule  14),  aud  the  Ava  was 
bound  to  keep  her  course  (Rule  18).  This  she 
neglected  to  do,  aud  violated  the  rule  by  porting 
her  helm.  Moreover,  sho  ported  before  she  coulu 
have  known  in  auy  way  what  was  the  course  of  tho 
Rona ; this  was  improper ; she  ought  to  have 
slackened  speed  and  waited  until  sho  had  ascer- 
tained the  other’s  course  before  taking  any  decided 
step.  Again,  the  Ava  was  wrong  in  continuing  to 
port  on  Boeing  the  white  light  of  the  Rona ; sho 
ought  to  have  continued  her  then  course,  and  not 
to  have  gone  round  in  a circle.  If  she  had  done  so 
tho  Rona  would  have  crossed  her  bows  in  safety. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
R.  E.  Webster,  for  the  respondents. — The  Rona 
was  to  blamo  for  coming  down  before  the  wind  at 
such  a speed,  whilst  her  own  and  other  vessel's 
lights  were  obscured  by  her  smoke.  The  porting 
the  helm  of  the  Ava  iu  the  first  instance  was  right, 
because  it  was  the  duty  of  the  Ava  to  discover  tho 
course  of  tho  other  ship,  and,  tho  smoke  being  on 
her  port  bow,  the  port  of  her  helm  would  carry 
her  clear  of  it,  and  enable  her  to  make  out  the 
other  Bhip.  Stopping  or  easing  the  engines  would 
have  involved  the  risk  of  bringing  the  other  ship 
down  upou  the  Ava,  and  starboarding  the  helm 
would,  as  tho  At»a’s  watch  supposed,  have  been 
crossing  the  Ilona's  courso.  There  was  no  duty 
cast  upon  tho  officorB  of  the  Ava  after  they  had 
once  taken  the  proper  steps  to  avoid  the  collision  ; 
having  ported  they  were  not  bound  to  stop  and 
reverse. 

The  Earl  of  Elgin — The  Jesmond,  ante,  vol,  1,  p.  150 ; 

25  L.  T.  Rep.  N.  8.  514 ; L.  Rep.  4 P.  C.  1. 

Milward,  Q.C.  in  reply. 

Cur.  adv.  vuU. 

Dec.  6.  — The  judgment  of  tho  court  was  de- 
livered by  Sir  Barnes  Peacock  : — These  are 
appeals  from  two  decrees  of  the  learned  judge  of 
the  Vice- Admiralty  Court  of  Hong  Kong,  pro- 
nounced against  the  appellants,  in  two  causes  of 
damago  promoted  in  that  court,  one  by  tho  present 
appellants,  the  owners  of  tho  steamship  Rona, 
agninst  the  steamship  Aca,  the  other  by  tho  present 
respondents,  tho  owners  of  the  steamship  Ava 
against  the  present  appellauts,  the  owners  of  the 
ltona.  The  Rona  was  a paddlewheel  steamer  of 
784  tons  and  150  horse-power,  belonging  to  the 
Union  Steam  Navigation  Company  of  Shanghai, 
and  was  on  a voyage  from  Shanghai  to  Swatow, 
with  passengers  and  cargo.  The  Ana  was  olio 
of  the  French  mail  packets,  a screw  steamer  of 
upwards  of  3000  tons  (English),  belonging  to  the 
Messageries  Maritime^,  ana  was  carrying  the  mails 
from  Hong  Kong  to  Shanghai. 

The  suits  arose  out  of  a very  lamentable  acci- 
dent, caused  by  a collision  of  the  two  vessels, 
which  took  place  about  7.40  on  the  evening  of  tho 
14th  April  1872,  in  the  Formosa  Channel,  on  tho 
cast  coast  of  China,  about  20  miles  south-west 
of  Turnabout  Island,  and  20  miles  north-east  of 
Ockscn.  Each  of  tho  parties  contended  that  the 
collision  was  caused  solely  by  the  fault  of  the 
other.  There  were  no  pleadingB  in  the  suits,  but 
each  party  filod  a preliminary  act,  which  is  set  out 
at  pago  5 of  the  record.  The  two  causes  were 
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hoard  together  upon  the  same  evidence,  which  was 
taken  orally  in  open  court.  The  learned  judge 
was  assisted  by  two  nautical  assessors,  to  whom, 
after  hearing  the  evidence,  ho  submitted  two  ques- 
tions : — '*  1.  Was  there  such  negligence  or  want  of 
ordinary  care  or  caution  on  the  part  of  the  Ava, 
the  Bona,  or  both,  as,  but  for  such  negligence  or 
want  of  care  or  caution,  the  collision  would  not 
have  occurred  ? 2.  Was  the  collision,  in  your 
judgment,  occasioned  by  inevitable  accident,  under- 
standing by  the  term  inevitable  accident  whether 
the  collision  could  not  possibly  havo  been  pre- 
vented by  proper  care  and  seamanship,  undor  tho 
particular  circumstances  of  the  case  P”  and  he 
further  asked  the  nautical  gentlemen,  if  they 
answered  tho  first  question  affirmatively,  to  be 

fileased  to  state  in  what,  in  their  opinion,  such  neg- 
igence  or  want  of  care  or  caution  consisted. 

It  may  be  convenient  to  deal  with  tho  second 
question  first,  and  to  state  that  their  Lordships 
concur  entirely  with  the  opinions  of  the  learned 
judge  and  of  the  two  assessors,  that  the  collision 
was  not  the  result  of  inevitable  accident.  They 
will  now  proceed  to  consider  the  first  question — 
whether  there  was  negligence  on  the  part  of  the 
Bona,  or  of  tho  Ava,  or  of  both. 

Their  Lordships  are  of  opinion  that  the  Bona 
was  to  blame  in  maintaining  such  a high  rate 
of  speed  when  she  was  aware  that  her  own  lights 
and  those  of  any  approaching  vessel  would  be,  ns 
they  iu  fact  wero,  obscured  by  the  smoke  from  her 
own  funnel.  It  was  proved  by  Henry  Archibald 
Mclnnes,  her  own  master,  that  from  4 p.m.  to 
the  time  of  collision,  they  wero  going  at  from  9| 
to  10  knotB  an  hour.  Ho  said,  “ We  went  very 
regularly,  and  kept  up  the  same  pace  all  through.” 
The  officer  of  the  watch,  the  chief  officer,  the 
engineer  on  watch,  the  two  look-out  men,  and  all 
those  who  were  on  the  deck  of  tho  Bona  at  tho 
time  when  the  Ava  was  sighted,  were  unfortunately 
lost  when  the  Bona  went  down.  There  was,  there- 
fore, no  one  at  tho  trial  who  could  speak  as  to  the 
nature  of  the  look-out  on  board  that  vessel.  It  may 
fairly  be  assumed,  as  against  the  Bona,  that  a good 
look-out  was  k6pt,  and  that  it  was  in  consequence 
of  the  smoke  which  obscured  her  view  that  the  Ava 
was  not  sighted  until  the  time  at  which  the  signal 
whistle  was  sounded,  about  18  or  20  seconds 
before  the  collision.  If,  however,  the  Ava  might 
have  been  seen  in  time,  if  a good  look-out  had 
been  kept  on  board  the  Bona,  and  was  not  seen, 
or,  being  seen,  the  Bona  did  nothing  to  avoid  the 
collision,  there  was  equally  negligence  on  the  part 
of  those  on  board  the  Bona,  and  Buch  negligence 
contributed  to  the  accident.  Tho  learned  judge 
held  that  the  case  was  one  of  two  vessels  meeting 
“ end  on,”  each  vessel  having  tho  other  not  more 
than  a point  on  the  bow ; and  that  there  was 
neglect  on  the  part  of  tho  Bona  in  not  porting  her 
lielm ; from  which  their  Lordships  understand 
him  to  mean  that  the  cose  was  one  falling  within 
Article  13  of  tho  Sailing  Rules  of  tho  9th  Jau. 
1863.  By  that  article  it  is  laid  down : — “ If  two 
ships  under  Bteam  are  meeting  end  on  or  nearly 
end  on,  so  os  to  involve  risk  of  collision,  the  helms 
of  both  shall  be  put  to  port,  so  that  oach  may 
pasB  on  tho  port  side  of  the  other.”  The  rule 
is  explained  by  the  Order  of  Her  Majesty’ 
in  Council  of  the  30th  July  1868.  It  is  there 
said:  “The  said  two  articles,  numbers  11  and  13 
respectively,  only  apply  to  cases  where  ships  arc 
meeting  end  on  or  nearly  end  on,  in  Buch  a manner 


as  to  involve  risk  of  collision.  They  consequently 
do  not  apply  to  two  ships  which  must,  if  botn  keep 
on  their  respective  courses,  pass  clear  of  each 
other.  The  only  cases  in  which  the  said  two 
articles  apply  are  when  each  of  the  two  ships  is 
end  on  or  nearly  end  on  to  the  other;  in  other 
words,  to  cases  in  which,  by  day,  each  ship  sees 
tho  mast  of  tho  other  in  a lino  or  nearly  in  a line 
with  her  own,  and,  by  night,  to  cases  in  which 
each  ship  is  in  such  a position  as  to  see  both  the 
side  lights  of  the  other.  The  said  two  articles  do 
not  npply,  by  day,  to  cases  in  which  a ship  sees 
another  ahead  crossing  her  own  course,  or,  by 
night,  to  cases  where  the  red  light  of  one  ship  is 
onjjoscd  to  the  red  light  of  the  other,  or  where 
tuo  green  light  of  one  ship  is  opposed  to  the 
green  light  of  the  other,  or  where  a red  light 
without  a green  light,  or  a green  light  without 
a red  light  is  seen  ahead,  or  where  both  green 
and  red  lights  are  seen  anywhere  but  ahead.* 

There  can  be  no  doubt,  even  if  the  additional 
rules  had  not  been  made,  that  Rule  13  would  not 
properly  apply  to  a case  such  as  the  present,  for  their 
Lordships  are  of  opinion  that  it  must  be  taken  on 
the  evidence  that  the  Bona,  when  her  smoko  was 
first  seou  by  the  Ava,  was  steering  S.S.W.  by 
compass,  and  that  the  Ava  was  then  steering 
N.  41°  E.  by  compass,  which  may  be  taken  as 
somewhere  between  N.E.  and  N.E.  by  N.  It  is 
clear  that  two  vessels  so  steering  could  not  be 
considered  as  vessels  each  having  the  other  not 
more  than  a point  on  her  bow,  or  as  meeting  end 
on  within  the  meaning  of  the  rule.  But  however 
this  may  be,  it  cannot  bo  held  that  tho  vosscls 
were  within  the  13th  rule  when  neither  of  them 
could  see  the  other,  and  when  they  were  at  such  a 
distance  from  each  other  as  by  the  evidence  they 
are  described  to  havo  been  when  the  Ava  first  saw 
the  smoke.  The  vessels  were  clearly  not  within 
the  rule  when  the  Ava  first  saw  the  white  light,  or 
when  almost  immediately  afterwards  she  saw  tho 
green  light  of  the  Bona  and  when,  as  it  is  to  be 
concluded  from  tho  evidence,  the  Bona  could  not 
see  tho  Ava  -,  nor  were  they  within  the  rules  when 
the  Bona  first  sighted  the  Ava,  about  18  or  20 
seconds  before  the  collision,  and  when,  from  the 
evidence,  it  appears  that  all  the  lights  of  the  Ava 
were  seen,  and  when  she  was  about  a point  before 
the  starboard  beam  of  the  Bona,  and  only  300  or 
400  feet  from  her. 

The  fault  on  board  the  Bona  was  not  in  not 
porting  her  helm,  in  obcdienco  to  the  13th  rule, 
before  she  saw  the  Ava,  or  when  she  saw  the 
three  lights  of  the  Ava  almost  on  her  starboard 
beam.  It  is  clear  that  at  that  time  the  vessels 
were  not  meeting  end  on  or  nearly  end  on. 
The  fault  of  tho  Mona  was  in  proceeding  at  the 
rate  of  9$  or  10  knots  an  hour  when  she  could  not 
from  her  own  smoke  see,  and  when  she  must  havo 
known  that  she  could  not  be  properly  seen  by 
other  vessels. 

The  next  question  to  be  considered  is,  whether 
there  was  any  tanlt  or  negligence  on  the  part 
of  the  Ava  which  contributed  to  the  acci- 
dont.  The  learned  judge,  concurring  in  opinion 
with  the  two  assessors  by  whom  he  was  as- 
sisted, held  that  there  was  not.  One  of  the 
assessors  in  his  answer,  says.- — Although  the 
Ava  appears  to  have  acted  right  in  portiug  her 
helm,  the  question  naturally  occurs—'  should  she 
have  Blackened  her  speed  when  the  white  light 
ap|M>ar<.d,  iu  accordance  with  section  16?'  1 urn 
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of  opinion  that  this  would  not  havo  been  right 
under  the  circumstances,  for  her  officer  of  watch 
haring  seon  tho  smoke  of  tho  Rona  for  some  timo 

firerious,  would  know,  when  he  saw  the  mast-head 
igbt,  that  she  was  coming  in  his  direction,  and 
would  assume  that  she,  the  Roim,  would,  on  seeing 
bis  lights,  port  her  helm,  and  that,  therefore,  if  he 
slackened  speed,  he  would  be  increasing  the  chance 
of  collision?’ 

Their  Lordships  cannot  concur  in  the  opinion 
of  the  learned  judge  that  the  Ava  was  free  from 
all  blame.  The  Ava,  according  to  her  own 
account,  was  going  at,  at  least,  8$  knots  when 
she  first  saw  tho  smoke  of  tho  Rona.  The  second 
captain  in  his  evidence  says, — at  first  it  resembled 
a shower  of  rain  15  deg.  or  20  deg.  on  his  port  bow. 
In  about  a minute  or  a minute  and  a half  he  smelt 
smoke,  and,  supposing  it  might  be  a steamer,  be 
ported  his  helm  a little;  that  nis  first  impression 
was  that  it  was  2£  or  3 miles  distance,  but  at  that 
time  he  could  only  estimate  it  approximately, 
Afterwards,  and  when  he  bad  ported  a little  more, 
he  saw  a white  light  through  his  glass  three  points 
on  the  port  bow,  about  a mile  or  700  or  800  metres 
off.  He  then  ordered  his  helm  hard-a-port,  con- 
sidering that  in  doing  so  he  was  conforming  to 
the  regulations.  It  uppenrs  to  their  Lordships  that 
in  this  construction  of  tho  regulation  he  was  mis- 
taken. The  ships  at  that  time  were  not,  according 
to  his  own  showing,  end  on,  or  nearly  end  on 
within  the  meaning  of  the  rule.  It  appears  to  their 
Lordships  that  when  he  first  saw  the  smoke  and 
had  reason  to  believe  it  was  caused  by  a steamer, 
he  ought  to  have  slackened  his  speed,  for  he  could 
not  tell  whether  the  steamers  were  end  on  or 
nearly  end  on,  or  whether  they  were  passing  or 
crossing,  or  at  what  rate  of  speed  the  Rona  was 
going.  It  is  clear  from  the  position  and  bearing 
of  the  two  vessels  at  the  timo  of  the  collision, 
taking  them  according  to  the  evidence  of  the 
Aoa’s  own  witnesses,  that  tho  Rona  must  have 
crossed  from  port  to  starboard  the  line  of  tho 
Ava  s course,  that  is  to  Bay,  the  course  which  tho 
Aoa  was  taking  at  the  time  when  she  first  knew 
that  the  smoke  was  the  smoke  of  a steamer  on  her 
port  bow.  At  that  timo  the  Ava,  as  already  pointed 
ont,  was  steering  N.  51  deg.  E.  true,  or  N.  41  deg. 
E.  by  compass,  or  between  N.  E.  and  N.  E.  by  N., 
whereas  at  the  time  of  the  collision  she  was,  ac- 
cording to  tho  evidence  of  her  own  socond  captain, 
headiug  E.  by  N.  by  compass,  or  true  course  east. 
In  this  he  was  corroborated  by  the  pilot  on  board 
the  Rona.  The  second  captain  says,  “ At  tho  time 
of  the  collision  I did  not  see  the  compass,  but  I 
think  I was  three  to  four  points  to  starboard  of 
my  course ; that  would  be  E.  by  N.  by  compass 
— true  course  E.  The  Rona's  head  would  be  S.E. 
by  E.  J edging  from  the  position  of  the  Rona’ 8 head, 
and  her  coming  down  channel,  she  must  have 
been 'starboard  sometime.  To  shift  the  Ava's  helm 
from  hard-a-port  to  hard-a-starboard  would  take 
1}  to  2 minutes.”  See  his  evidence  in  answer  to 
the  Assessors’  questions,  page  28  of  tho  Record, 
line  30.  The  pilot  on  bcara  tne  Rona  says,  **  The 
course  of  the  Ava  when  1 first  saw  her  was  E. 
southerly  as  far  as  I could  judge.”  It  is  evident 
that  if  the  Ava  had  kept  her  course  and  Blackened 
her  speed,  instead  of  porting  in  the  first  instance 
and  afterwards  putting  her  helm  hard-a-port  when 
she  Baw  the  white  light  of  the  Rona,  the  collision 
would  not  have  occurred  ob  it  did  after  the  Rona 
had  crossed  the  line  of  the  Ava's  original  course. 


If  the  Ava,  when  she  first  saw  tho  white  light  of 
the  Rona,  almost  immediately  before  she  saw  tho 
green  light,  had  known  what  were  tho  real  position 
and  bearing  of  that  vessel,  it  would  certainly  havo 
been  a wrong  manoeuvre  to  put  her  helm  hard-a- 
port.  If  it  be  said  on  the  part  of  the  Ava  that  at 
that  time  the  Rona  was  nearly  enveloped  in  her 
own  smoke,  the  answer  is  that  if  from  the  first  the 
Ava  had  slackened  her  course  until  she  knew  what 
the  real  position  of  the  Rona  was,  she  need  not 
have  been  in  a position  of  having  to  make  any 
manoeuvre  in  ignorance  of  the  real  state  of  things. 
Tho  second  captain  of  the  Ava  says,  **  I could  not 
tell  which  way  the  steamer  was  going ; it  was  im- 
possible to  form  any  opinion  when  I saw  nothing 
out  a cloud.” 

After  considering  the  whole  of  the  evidence 
attentively,  their  Lordships  have  arrived  at  the 
conclusion  that  the  Ava  was  in  fault  in  not 
slackening  her  speed,  and  waiting  to  ascertain, 
before  she  ported  her  helm,  what  was  the  real 
position  of  the  Rona. 

For  the  above  reasons  their  Lordships  are  of 
opinion  that  each  of  the  vessels  was  in  fanlt,  and 
that  the  fault  of  each  contributed  to  the  accident. 

They  will  thereforo  humbly  advise  Her  Majesty 
in  Council,  that  the  decree  of  the  Vioe  Admiralty 
Court  in  each  of  tho  causes  be  reversed  ; that 
it  be  declared  that  both  vessels  were  in  fault, 
and  that  such  fault  contributed  to  the  accident, 
and  that  a decree  be  made  in  each  case  accor- 
dingly. 

Looking  at  all  the  circumstances  of  the  ease,  and 
considering  that  each  of  the  parties  was  to  blame, 
their  Lordships  are  of  opinion  that  each  ought  to 
bear  their  own  costs  in  the  court  below  and  of  these 
appeals. 

Their  Lordships  have  only  to  add  that  tho  view 
which  they  have  taken  of  this  case  is  entirely  in 
concurrence  with  tho  opinions  of  the  nautical 
gentlemen  by  whom  they  havo  been  assisted,  and 
of  whoso  great  experience  and  practical  knowledge 
in  coses  of  this  nature  thoy  have  had  the  benefit. 

Appeal  allowed  and  decrees  reversed. 

Solicitor  for  the  appollants,  Thomas  Cooper. 

Solicitor  for  the  respondents,  W.  J.  Jannain. 


EXCHEQUER  CHAMBER. 

Reported  by  Joaa  Shortt,  Eaq.,  Barriiter-at-Law. 

Friday,  Nov.  28,  1873. 

(Before  Lord  Coleridge,  C.  J.,  Keating,  Grove, 
and  Denman,  JJ.,  Clkasby  and  Pollock,  BB.) 

Merchant  Shipping  Company  v.  Armitagb. 

Ship  and  shipping — Charter-party — Lump  freight 
— Loss  of  part  of  cargo  by  perils  of  the  sea 
without  ike  fault  of  shipowner — Right  to  recover 
full  amount  of  lump  freight. 

A charter-party  provided  that  the  ship  should  loud 
a full  cargo  at  Colombo  or  Cochin,  and  proceed  to 
London  and  there  discharge  {fire,  and  all  other 
dangers  of  the  seas,  rivers  and  navigation  ex- 
cepted) ; " a lump  sum  freight  of  50001.  to  be  paid 
after  entire  discharge  and  right  delivery  of  the 
cargo  in  cash  two  months  after  the  date  of  the 
ship' 8 report  inwards  at  the  Custom  House." 

The  cargo  having  taken  fire  on  the  homeward 
journey,  it  was  found  necessary  to  scuttle  the  ship 
in  Table  Bay,  and  a large  part  of  the  cargo 
which  had  been  injured  by  the  fire  and  water  was 
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there  gold.  The  voyage  wag  then  resumed,  and 
the  remainder  of  the  cargo  was  delivered  in 
London.  The  charterers  having  refused  to  pay  the 
whole  of  the  lump  sum  of  5000 1., 

Held  (affirming  the  judgment  of  the  Court  of 
Queen  s Bench),  that  the  shipowners  were  entitled , 
notieith standing  the  non-delivery  of  the  entire 
cargo,  to  the  payment  of  the  lump  sum  of  50001., 
but  ( reversing  the  judgment  of  that  court)  that 
they  were  not  entitled  to  interest. 

Error  from  the  Queen’s  Bench  in  an  action 
brought  for  the  recovery  of  11521.  18#.  Id.,  and 
interest  as  hereinafter  mentioned.  By  the  con- 
sent of  the  parties,  and  by  the  order  of  Channell,  B., 
dated  the  2nd  April  1873,  according  to  the  Com- 
mon Law  Procedure  Act  1852,  the  following  case 
was  stated  for  the  opinion  of  the  court  without  any 
pleadings : 

1.  The  plaintiffs  are  a company  carrying  on  busi- 
ness as  shipowners  in  the  City  of  London,  and 
were,  and  are,  the  owners  of  the  ship  Clyde , here- 
inafter mentioned,  and  the  defendants  are  mer- 
chants, carrying  on  business  at  Colombo  and 
London. 

2.  On  the  25th  Jan.  1872,  the  ship  was  lying 
in  the  harbour  at  Colombo,  and  upon  that  day 
the  charter-party  hereafter  set  out  was  made  and 
entered  into  by  Edward  Shrewsbury,  the  master 
of  the  said  ship,  on  behalf  of  the  plaintiffs  and 
the  defendants.  The  charter  - party  was  as 
follows : 

Colombo,  25th  Jan.  1872. 

It  is  this  day  mutually  agreed  between  Edward  Shrews- 
bury, of  the  good  ship  or  vessel  called  the  Clyde,  elapsed 
A 1 in  Lloyds,  of  the  register  tonnage  of  1151  tons,  or 
thereabouts,  now  lying  in  the  harbour  of  Colombo, 
whereof  he  is  the  master,  on  the  one  part,  and  Messrs. 
Armitage  Brothers,  of  Colombo,  merchants,  on  the  other 
part.  That  the  said  ship  being  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage,  shall  with 
all  convenient  speed  load  here  or  sail  and  proceed  to 
Coohin  (orders  to  be  given  on  or  before  the  29th  inst,), 
and  if  ordered  to  Coohin,  there  load  from  the  said  char- 
terers or  their  agents,  completing  at  Colombo  or  Tati- 
oorin,  if  so  required  by  charterers,  a full  and  complete 
lading  of  legal  merchandise,  which  fall  and  complete 
lading,  the  captain  binds  himself  to  receire  on  board  and 
properly  stow,  but  not  exceeding  what  she  can  reasonably 
stow  and  carry,  over  and  above  her  tackle,  apparel,  pro- 
visions, and  furniture,  and  being  so  loaded,  shall  there- 
with proceed  to  London,  in  the  East  or  West  India 
Docks,  and  discharge  there  as  customary.  The  act 
of  Goa,  restraints  of  princee  and  rulers,  the  Queen’s 
enemies,  fire,  and  all  and  evory  other  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind 
soever,  during  the  said  voyage,  always  exoepted.  A lump 
sum  freight  of  £5000  to  he  paid  after  entire  discharge 
and  right  delivery  of  the  cargo  in  cash  two  months  after 
the  date  of  the  Bhip’s  report  inwards  at  the  Custom  House, 
or  under  discount  at  5 peT  oent.  per  annum  (or  at  the  bank 
rate,  if  higher)  at  option  of  charterers'  agents.  Thirty-fivo 
working  days  aro  to  bo  allowed  the  said  charterers,  if 
the  vessel  be  not  sooner  despatched  for  loading,  to 
commonce  and  be  continued  from  the  time  of  the  vessel 
having  a clear  hold  and  ready  for  that  purpose,  the 
master  giving  charterers  or  their  agents  written  notice 
twenty-four  hours  in  advanoe  to  that  effect,  and  the 
charterers  to  hare  the  option  of  keeping  the  vessel  fifteen 
working  days  on  demurrage,  paying  20l.  per  day,  to  be 
paid  to  the  master  day  by  day.  All  goods  to  be  brought 
to  the  vessel  and  taken  from  alongside  at  the  risk  and 
expense  of  the  freighters  ; the  master  to  sign  bills  of 
lading  at  any  rate  of  freight  required,  without  prejudice 
to  this  charter- party,  but  should  the  aggregate  freight 
by  hills  of  lading  amount  to  less  than  the  lump  sum  of 
50001.  already  stipulated  for,  the  difference  to  be  deducted 
from  the  amount  to  be  drawn  for  disbursements,  and 
the  balanoe,  if  any,  to  be  paid  in  cash  at  the  rate  of 
Exohango  for  sight  bills  existing  at  the  time  of  the  ship’s 
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clearing  in  Colombo.  The  owners  of  the  ship  to  have  an 
absolute  lien  on  the  cargo  for  the  amount  of  freight  stipu- 
lated for,  except  as  to  the  captain’s  draft  for  disbursements 
and  commission  as  before  mentioned  in  case  of  default. 
And  it  is  hereby  agreed  that  the  charterers  aro  to  furnish 
cash  for  the  disbursements  of  the  ship  at  port  of  loading 
at  current  rate  of  exchange,  not  exceeding  7501.,  free  or 
interest,  bat  sabject  to  a commission  of  2J  per  cent,  and 
cost  of  insurance,  for  the  due  appropriation  of  which  the 
ohartererB  are  not  to  be  held  responsible,  and  for  which 
and  agency  commission  the  master  shall  give  bis  draft  on 
the  owners,  payable  in  London  at  sixty  days’  sight,  and 
in  the  event  of  the  bill  not  being  accepted  or  paid  at 
maturity,  the  amount  to  be  deducted  from  freight  at 
settlement  thereof,  togethor  with  interest  and  cost  in- 
surance. The  ship  to  be  consigned  to  owner’s  agents  in 
London,  and  in  case  of  the  vessel  having  to  put  into  the 
Mauritius,  the  vessel  to  be  consigned  to  Messrs.  Blyth, 
Brothers,  and  Co.,  there,  or  to  Messrs.  Thompson, 
Watson  and  Co.,  at  the  Cape  of  Good  Hope.  A survey 
certificate  to  be  supplied  by  the  captain  ( if  required)  to 
the  effect  that  the  vessel  is  in  every  way  fitted  to  carry  a 
dry  and  perishable  cargo  to  any  port  in  the  world.  The 
captain  to  carry  cargo  for  charterers’  benefit  in  any 
cabin,  store  room,  or  other  place  not  absolutely  required 
for  use  during  the  voyage.  The  charterers  to  have  the 
option  of  appointing  their  own  stevedore  at  the  expense 
of  the  master,  but  at  not  exceeding  current  rates ; but 
the  captain  is  not  thereby  relieved  of  the  responsibility 
regarding  the  proper  stowage  of  his  vessel  The  captain 
and  charterers  to  be  at  liberty  to  add  any  clause  to  this 
charter-party  by  mutual  consent,  without  prejudice  to 
this  agreement.  Iu  default  of  performance  of  this  agree- 
ment it  is  hereby  mutually  agreed  that  the  amount  of 
freight  herein  agreed  for  to  be  paid  and  taken  as  liqui- 
dated damages  for  such  default. 

(Witness)  E.  Shrkwbburt. 

Armitaur  Brother*. 

3.  In  accordance  with  the  ordera  of  the  defen- 
dants the  said  ship  proceeded  to  the  port  of 
Cochin,  and  was  there  put  up  by  the  defendants 
as  a general  ship,  and  loaded  with  a full  and  com- 
plete cargo,  the  property  of  various  merchants, 
which  cargo  was  shipped  under  several  bills  of 
lading,  signed  by  the  captain  upon  the  orders  of 
the  defendants.  The  total  amount  of  the  bill  of 
lading  freight  was  estimated  by  the  charterers  at 
4995L  10s.  Gd.,  and  was  payable  in  London  on  de- 
livery of  the  goods  there. 

4.  The  said  ship,  with  the  said  cargo  on  board, 
sailed  from  the  said  port  of  Cochin  upon  her 
voyage  to  London  under  the  said  charter-party, 
and  on  the  2nd  May  1872  tho  said  cargo  was 
found  to  boon  fire.  The  master  of  the  said  ship, 
after  attempting  ineffectually  to  extinguish  the  tire 
at  sea,  put  into  Table  Bay,  which  was  the  nearest 
port  of  refuge,  and,  after  a survey,  it  was  found 
expedient,  in  order  to  extinguish  tno  fire,  to  scuttle 
the  said  ship,  as  it  was  deemed  that  the  said  fire 
could  not  be  otherwise  extinguished.  The  said 
ship  was  scuttled  in  Table  Bay,  and  the  said  fire 
was  thereby  extinguished. 

5.  After  tho  said  fire  had  been  extinguished  the 
water  was  pumped  out,  and  tho  greater  portion 
of  the  cargo  was  unladen,  and  as  a large  quantity 
thereof  was  greatly  injured  by  fire  and  water,  sur- 
veyors, as  customary,  wore  called,  and  the  sur- 
veyors pronounced  a great  part  of  the  said  cargo 
un6t  for  reshipment,  and  it  was,  therefore, 
ordered  to  be  sold,  and  it  was  sold  accordingly 
and  the  proceeds  thereof  were  paid  into  tho  hands 
of  the  plaintiffs,  who  have  since  accounted  for  the 
same  to  the  owners  of  tho  goods  sold. 

6.  The  remainder  of  the  said  cargo  was  reladen 
on  board  the  said  ship,  aud  on  the  9th  Juno  1872, 
the  said  ship  having  undergone  Borne  repairs, 
resumed  her  voyage  to  London  with  the  remainder 
of  the  said  cargo  on  hoard,  and  with  no  other 
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cargo,  and  arrived  in  port  and  proceeded  to  the 
West  India  Docks,  and  ou  the  12tn  Aug.  1872,  was 
reported  inwards  at  the  Custom  Houbo. 

7.  The  bill  of  lading  freights  upon  the  cargo 
which  arrived  in  London  have  been  received  by 
the  plaintiffs,  and  amount  to  the  sum  of  3482Z. 
7s.  10<Z.,  and  the  defendants  advanced  to  the 
master  at  Cochin  the  sam  of  364J.  14s.  1<I.  for  dis- 
bursements of  the  said  ship,  making  together  the 
sum  of  JJ847 Z.  Is.  lid.,  but  the  defendants  have 
not  paid  the  plaintiffs  the  sum  of  11521 18#.  Id- 
being  the  balance  of  the  said  lump  freight  of  50002, 
mentioned  in  the  said  charter-party,  and  refuse  to 
pay  the  Bame  to  the  plaintiffs. 

The  court  may  draw  inference  of  fact. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiffs  are  entitled  to  payment  by 
the  defendants  of  the  balance  of  the  said  Bum  of 
5000/.  under  tho  said  charter-party,  after  giving 
credit  for  the  said  aggregate  Bum  of  3847/.  1*.  lid! 
which  has  been  received  by  them  on  account 
thereof  ? If  the  court  shall  bo  of  opinion  in  the 
affirmative,  tho  judgment  shall  bo  entered  up  for 
the  plaintiffs  for  the  balance  of  the  lump  freight  of 
5000 L,  viz.,  1152 /. 18#.  Id.,  with  costs  of  suit.  And 
if  the  court  shall  be  further  of  opinion  that  the 
plaintiffs  are  entitled  to  interest,  then  for  a further 
sum  for  interest  to  bo  calculated  for  such  period 
at  such  rate  and  by  such  person  as  tho  court  may 
direct.  If  the  court  shall  be  of  opinion  in  the 
negative,  then  judgment  with  costs  of  defence  shall 
be  entered  up  for  tho  defendants. 

Tho  Court  of  Queen’s  Bench  were  of  opinion 
that  the  plaintiffs  were  entitled  to  payment  by  the 
defendants  of  the  balance  of  the  Baid  sum  of  5000/., 
viz.,  11521  18#.  Id.,  and  also  to  interest  on  the 
sum  of  1152/.  18#.  Id.  at  the  rate  of  5 per  cent, 
from  the  12th  Oct.  1872,  and  gnvo  judgment 
accordingly.  (See  ante,  p.  51.)  On  this  judgment 
error  was  brought.  * 

Tho  plaintiffs'  points  for  argument  were:  first, 
that  by  the  terms  of  the  charter-party  tho  lump 
freight  of  5000/.  became  payable  without  reference 
to  the  amount  of  the  cargo  delivered  ; second,  that 
the  ship  having  been  chartered  by  the  defendants 
for  a lump  sum  for  a certain  voyage,  and  by  thorn 
put  up  as  a general  ship,  any  amount  of  5000/. 
which  she  had  earned  ou  the  voyage  would  have 
belonged  to  the  defendants,  and  as  there  has  been 
a loss  upon  the  voyage,  it  roust  fall  upon  them, 
and  not  upon  the  plaintiffs  ; thirdly,  that  the  lump 
sum  of  5000/.  was  by  the  terras  of  the  charter- 
party  payable  for  tho  use  and  hire  of  the  ship. 

The  defendants'  points  were : first,  that  the  sum 
of  5000/.  was  payable  for  tho  carriage  and  delivery 
of  the  cargo,  and  not  merely  for  the  performance 
of  the  voyage  by  the  ship ; secondly,  that  the  said 
lump  freight  did  not  become  due  because  there 
was  not  a delivery  of  the  cargo ; thirdly,  that  no 
action  lies  on  the  charter-party  for  the  said  lump 
freight,  because  it  did  not  becomo  due  under  the 
charter-party ; fourthly,  that  the  plaintiffs  can 
recover  only  on  an  implied  assumpsit  for  a 
quantum  meruit  •,  fifthly,  that  enough  money  has 
been  paid  to  satisfy  the  claim  of  the  plaintiffs. 

Watkin  William*,  Q C.  (with  him  M'Leod),  for 
the  defendants,  contended  that  tho  lump  freight 
was  not,  under  tho  terras  of  the  charter-party; 
earned  by  the  plaintiffs  because  there  was  not  a 
delivery  of  the  ontire  cargo,  the  words  of  the 
charter-party  being  “a  lump  sum  freight  of 
5000/.  to  be  paid  after  entire  discharge  anu  right 


delivery  of  tho  cargo  in  cash  two  months  after  the 
date  of  the  ship’s  report  inwards,  <fce."  Subse- 
quent clauses  of  tho  charter-party  show  that  tho 
50001.  was  not  to  be  paid  by  way  of  hire  or  rent 
of  tho  ship  for  a given  time,  or  for  several  ser- 
vices, but  was  a lump  sum  which  the  charterers 
agree  shall  be  the  minimum  amount  of  the  freight 
to  be  earned^  thus : “ the  master  to  sign  bills  of 
lading  at  any  rate  of  freight  required  without 
prejudice  to  this  charter-party,  but  should  the 
aggregate  freight  by  bills  of  lading  amount  to  less 
than  the  lump  sum  of  5000/.  already  stipulated 
for,  the  difference  to  be  deducted  from  the  amount 
to  bo  drawn  for  disbursements,  and  tho  balance, 
if  any,  to  be  paid  in  cash  at  the  rate  of' exchange 
for  sight  bills  existing  at  tho  time  of  the  ship's 
clearing  in  Colombo.”  The  “ balance”  referred  to 
here  mcaoB  the  difference  between  the  bill  of 
lading  freight  and  the  charter-party  freight,  minus 
the  disbursements.  The  5000/.  was  not  agreed 
to  bo  paid  for  tho  voyage  ; the  charter-party  was, 
in  fact,  one  of  a speculative  character,  the 
charterers  being  willing  to  run  a certain  risk.  It 
is  submitted  that  the  5000Z.  was  freight  in  the 
strict  senso  of  tho  term,  and  consequently  was 
not  earned  as  to  the  goods  destroyed,  and,  there- 
fore, not  delivered. 

Further,  assuming  that  the  defendants  are  not 
right  in  this  contention,  then,  according  to  the 
plaintiffs,  the  5000/.  is  one  indivisible  lump  sum 
aud  cannot  be  apportioned.  In  Bright  v.  Cow- 
per  (Browulow's  Rep.  21),  an  action  of  covenant 
was  brought  upon  a covenant  mado  by  a mer- 
chant with  a master  of  a ship,  that  if  ne  would 
bring  his  freight  to  Buch  a port,  then  he  would 
pay  him  such  a sum ; part  of  the  goods  having 
been  taken  away  by  pirates,  and  the  residue 
brought  to  tho  place  appointed,  and  there  un- 
loaded, the  merchant  would  not  pay,  and  the 
question  was  whether  the  merchants  should  pay 
the  money  agreed  for  since  all  the  merchandise 
was  not  brought  to  tho  place  appointed ; and  the 
court  was  of  ooinion  that  he  ought  not  to  pay  the 
money,  because  tho  agreement  was  not  by  him 
performed.  In  Abbott  on  Merchant  Shipping,  p. 
385,  11th  edit.,  it  is  stated,  “ In  the  case  of  a 
general  ship,  or  of  a ship  chartered  for  freight,  to 
bo  paid  according  to  the  quantity  of  the  goods, 
there  can  be  no  uoubt  that  freight  is  due  for  so 
much  as  shall  be  delivered,  the  contract  in  these 
cases  being  distinct,  or  at  least  divisible  in  its  own 
nature.  But  suppose  a ship  chartered  at  a spe- 
cific sum  for  tho  voyago,  without  relation  to  the 
quantity  of  the  goods  (in  which  case  the  contract 
as  observed  by  Lord  Chancellor  Hardwicke  is 
more  properly  a contract  for  the  use  of  the  ship 
thon  for  the  conveyance  of  the  merchandise) 
should  lose  part  of  her  cargo  by  a peril  of  the  sea, 
but  convoy  the  residue  to  a place  of  destination, 
in  this  case  I do  not  find  any  authority  for  appor- 
tioning tho  froighfc.  And  it  seems  to  havo  been  the 
opinion  of  Malynes  (p.  100)  that  uothiug  would  be 
due  ; and  the  case  of  Bright  v.  Cowper,  which  will 
be  mentioned  hereafter,  may  be  considered  as  an 
authority  in  support  of  that  opinion."  An  autho- 
rity to  the  same  effect  is  3 Kent’s  Com.  227,  “ In 
the  case  of  a general  ship,  or  one  chartered  for 
freight,  to  be  paid  according  to  the  quantity  of 
goods,  freight  is  due  for  what  the  ship  delivers. 
Tho  contract,  in  such  a case,  is  divisible  in  its  own 
nature.  But  if  the  ship  be  chartered  at  a specific 
sum  for  tbc  voyage,  and  she  loses  part  of  her 
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cargo  by  a peril  of  the  sea,  and  conveyB  the  residue, 
it  has  been  a question  whether  the  freight  could  be 
apportioned.  The  weight  of  authority  in  the 
English  books  is  against  the  apportionment  of 
freight  in  such  a case,  and  the  question  has  been 
repeatedly  discussed  and  determined  of  late  years. 
It  has  been  held  that  the  contract  of  affreight- 
ment was  an  entire  contract,  and  unless  fully  per- 
formed by  delivery  of  the  whole  cargo,  no  freight 
was  due  under  the  charter-party,  in  the  case  where 
the  ship  was  chartered  for  a specific  sum  for  the 
voyage.  The  delivery  of  the  whole  cargo  is,  in 
such  a case,  a condition  precedent  to  the  recovery 
of  the  freight.  The  stipulated  voyage  muBt  be 
actually  performed.  A partial  performance  is 
not  sufficient,  nor  can  a partial  payment 
be  claimed,  except  in  special  cases.”  For  this 
last  proposition  Kent  refers  to  Poet  v.  Robert • 
ton  (1  Johnson’s  Hep.  24.)  Parsons  (in  his  Law  of 
Shipping,  vol.  1,  p.  293,  note  4)  says  : “We  have 
seen  that  in  the  case  of  a general  ship  freight  is 
sometimes  due  for  the  goods  delivered ; but,  when 
a ship  is  chartered  for  a specific  sum  for  the 
voyage,  and  only  a part  of  the  cargo  iB  delivered, 
the  rest  being  lost  Dy  a peril  of  the  sea,  it  has 
been  held,  both  in  England  and  in  this  country, 
that  in  an  action  of  covenant  on  the  charter-party 
there  can  be  no  apportionment  of  freight.  In  Poet  v. 
Roberteon  (1  Johnson’s  Rep.  24)  the  question  came 
before  the  Supreme  Court  of  New  York,  and  it  was 
held  that  in  an  action  of  covenant  freight  could 
not  be  recovered  unless  all  the  goods  had  been 
delivered.  A majority  of  the  court  were  abo  of 
opinion  that  if  a portion  of  the  goods  had  been 
received  an  action  of  assumpsit  would  lie  to  re- 
cover freight  pro  rata  on  the  implied  promise.  See 
also  Sturgis  v.  Gairdner  (2  Brevard  s Rep.  233.) 
The  question  was  raised  and  discussed  in  Weston  v. 
Minot  (3  Woodb.  & Min.  436),  but  not  decided. 
Woodbury,  J.  suggested  that  to  avoid  the  difficulty, 
the  proviso  that  freight  should  be  paid  pro  raid, 
though  a full  cargo  should  not,  by  accident  or 
other  unblamable  cause,  be  delivered,  should  be 
inserted  in  the  contract  of  affreightment.” 
[Pollock,  B. — In  Ritchie  v.  Atkinson  (10  East, 
305),  Lord  Ellenborough  says : “ No  doubt  if  the 
master  do  not  bring  home  a full  loading,  tho  other 
shall  recover  ; but  the  writer  (Malynea)  does  not 
say  that  that  is  a condition  precedent  to  the  claim 
of  freight  in  proportion  to  what  is  actually  brought 
home.  In  all  the  caseB  of  conditions  precedent  tho 
thing  to  be  done  is  some  indivisible  thing,  but 
delivery  of  a cargo  of  goods  is  not  one  entire 
thing,  but  in  its  nature  divisible.”]  The  Court  of 
Queen's  Bench  decided  tho  present  case,  on  the 
authority  of  Robinson  v.  Knight  (an/r,  p.  19;  L.  Rep. 
8 C.  P.  486)  but  the  charter-party  m that  case 
was  not  of  the  speculative  character  which  it  is 
submitted  the  charter-party  in  the  present  case 
is ; and  the  same  remark  applies  to  the  case 
decided  by  the  Privy  Council  of  the  Norway 
(2  Mar.  Law.  Cas.  0.  S.  17, 168,  254  ; 3 Moore’s 
P.  C.,  N.  S.,  245.)  [Bramwell,  B. — Are  we  not 
bound  by  the  case  decided  by  the  Privy  Council, 
unless  it  can  be  distinguished  P]  It  has  been 
decided  that  oourts  of  common  law  are  not  bound 
by  a decision  of  the  Privy  Council  (a) ; and  tho 
case  of  the  Norway  iB  distinguishable.  There  the 
freighter,  by  the  charter-party,  agreed  to  pay  a 
lump  Bum  as  freight  **  for  the  use  and  hire  of  the 


'i)  See  Smith  v.  Brown,  ants,  p.  56.— En. 


vessel.”  That  was  not  freight  in  the  strict  sense 
of  the  term,  in  which  sense,  it  is  submitted, 
it  is  used  in  the  present  case.  Sir  E.  V.  Williams 
said,  in  delivering  judgment  (2  Mar.  Law  Cas. 
O.  S.  257) : “ although  the  lump  sum  is  called 
freight  in  the  charter-party  and  bills  of  lading, 
yet  wo  think  it  is  not  properly  bo  called  but 
that  it  is  more  properly  a sum  in  the  nature  ot 
a rent  to  bo  paid  for  the  ubo  and  hire  of  the  ship 
on  the  agreed  voyages.  The  charter-parter  ex- 
presses that  a sum  of  11,2501.  is  to  be  paid  a freight 
for  the  “ use  and  hire  of  the  ship,”  and  this  lamp 
sum  is  to  cover  both  the  outward  and  homeward 
voyages,  without  any  distinction  as  to  how  much 
of  it  is  to  be  attributed  to  the  outward  and  how 
much  to  the  homeward  voyago.  If  this  be  so,  the 
shipper  has  had  the  full  consideration  for  the 
money  agreed  to  be  paid.  The  ship  took  out  the 
8 alt  and  received  the  rice  on  board,  and  performed 
her  homeward  voyage  according  to  her  engage- 
ment, and  the  event,  that  by  tne  act  of  God  it 
became  impossible  to  carrv  to  the  port  of  destina- 
tion the  rice  jettisoned  atid  the  rice  sold,  ought  not 
to  affect  the  shipowners’  right  to  receive  the  full 
amount  of  the  stipulated  payment.  It  was 
objected  on  behalf  of  the  respondent  that  by  the 
charter-parter  the  remainder  of  tho  lump  sum  is 
mado  payable  only  on  ‘a  true  and  final  delivery  of 
the  cargo  at  tho  said  port  of  discharge.*  But  this 
does  not  necessarily  mean  that  the  whole  cargo 
originally  shipped  must  be  delivered.  It  may  well 
have  been  intended  merely  to  fix  the  time  for  pay- 
ment to  be  the  time  of  the  delivery  of  such  cargo 
as  the  ship  brings  with  her  to  the  port  of  dis- 
charge.” If  the  cargo  token  home  and  delivered 
is  accepted,  the  shipowner,  though  ho  cannot  re- 
cover tne  whole  of  the  lump  sum,  may  recover  a 
proportionate  part  of  it,  on  a quantum  meruit. 

Manisty,  Q.C.  (with  him  Petheram),  for  the 
plaintiff,  was  not  called  upon. 

Lord  Coleridge,  C.J. — I do  not  think  that  we  need 
trouble  you,  Mr.  Manisty.  Error  is  brought  on  a 
judgment  of  the  Court  of  Queen’s  Bencn,  which 
proceeded  on  the  authority  of  tho  case  of  Robinson  v. 
Knight  (ubi  sup.)  decided  by  tho  Court  of  Common 
Pleas,  and  in  accordance  with  tho  decision  of  the 
Privy  Council  in  the  case  of  The  Norway  (ubi  sup.). 
I do  not  find  from  the  short  note  of  the  present 
case  given  in  the  Law  Reports  (8  C.  P.  469)  that  tho 
members  of  the  Court  of  Queen’s  Bench  iu  follow- 
ing the  decisions  in  these  two  cases  intimated  any 
doubt  as  to  the  correctness  of  the  decisions  or  in 
anyway  dissented  from  them. 

The  present  case  seems  to  me  to  be  in 
reality  on  all  fourB  with  those  two  cases.  It 
is  true  that  the  words  of  the  charter-party  in 
the  present  caso  are  not  identical  with  those 
in  either  of  the  two  cases  referred  to.  In 
Robinson  v.  Knight  the  contract  was  that  the 
ship  should  proceed  to  Riga,  to  load  at  Bolderan 
or  Mulgraben  a full  cargo  of  lathe  wood,  the  ship 
to  be  provided  with  a deck  load,  not  exceeding 
what  sne  could  reasonably  stow,  Ac.,  and  should 
then  proceed  to  London  and  deliver  tbe  same  on 
being  paid  freight  as  follows : a lump  sum  of  815J.; 
the  freight  to  be  paid  in  cash,  half  on  arrival  and 
the  remainder  on  unloading  and  right  delivery  of 
the  cargo,  less  four  months’  discount  on  half, 
at  5 per  cent,  per  annum.  Part  of  the  cargo 
loaded  in  accordance  with  the  charter-party  having 
been  lost  by  perils  of  tbe  sea,  without  any 
default  of  the  master  or  crew,  it  was  held 
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that  the  shipowner  was,  on  delivery  of  tho  re- 
mainder of  the  cargo,  entitled  to  the  full  sum.  In 
the  caso  of  tho  Norway  tho  contract  was  a littlo 
different.  The  ship  was  to  be  made  ready  and 
load  at  Liverpool  a cargo  of  salt,  not  exceeding 
2200  tons,  and  therewith  proceed  to  Calcutta*  ana 
after  tho  discharge  cf  tho  outward  cargo,  reload 
(or  at  freighter's  option  proceed  to  other  towns)  a 
complete  cargo  of  lawful  merchandise  not  exceed- 
ing what  she  could  reasonably  stow  and  carry,  and 
being  so  loaded,  should  proceed  therewith  to 
Cowes,  Queenstown,  or  Falmouth,  at  the  master’s 
option,  Ac.  “ In  consideration  whereof  and  every- 
thing before  mentioned,  the  freighter  hereby  pro- 
mises and  agrees  to  load  and  receive,  or  cause  to 
be  laden  and  received,  in  the  manner  and  within 
the  time  therein  mentioned  for  these  purposes,  and 
pay  or  cause  to  be  paid  as  freight  for  the  use  and 
hire  of  the  vessel  11,2501.  lump  sum,  if  ordered  to 
the  United  Kingdom,  Havre,  or  Bordeaux  ; 11,2502. 
if  ordered  to  Antwerp  or  Marseilles,  tho  master 
guaranteeing  to  carry  3000  tons  dead  weight  of 
cargo  upon  a draft  of  26ft.  of  water,  or  to  forfeit 
freight  in  proportion  to  deficiency,”  Ac.  It  was 
found  as  a fact  by  Dr.  Lnshington  in  the  court  below 
that  the  jettison  of  a portion  of  the  cargo  and 
the  sale  of  tho  damaged  portion  of  it  were  the 
consequence  of  negligence  or  want  of  skill  on  the 
part  of  the  pilot,  for  which  the  shipowner  was 
responsible,  but  the  Judicial  Committee  of  the 
Privy  Council  found,  as  a conclusion  of  fact,  that 
tho  jettison  had  not  arisen  from  any  negligence  on 
the  part  of  the  pilot.  There  was,  however,  a non- 
delivery in  point  of  fact  of  the  entire  cargo. 
Notwithstanoing  that  it  was  held  that  the  contract 
was  satisfied,  and  that  as  to  the  portion  of  the 
cargo  jettisoned  and  that  damaged,  as  it  was  not 
shown  to  have  arisen  from  tho  negligence  of  the 
pilot,  or  want  of  prudence  on  the  part  of  the 
master,  there  ought  to  be  no  deduction  from  the 
lump  freight  ou  account  of  non-delivery.  And 
Sir  E.  V.  Williams,  in  his  judgment,  intimated 
an  opinion  that  even  if  the  jettison  had  been 
attributable  to  the  negligence  of  the  master,  there 
ought  not  to  be  a deduction,  saying  that  perhaps 
in  Buch  a case  the  proper  remedy  of  the  shipper 
would  bo  by  a cross  action. 

These  two  cases  we  are  now  in  truth  called 
on  to  review.  Bobinton  v.  Knight  (ubi  nip.) 
is  not  binding  on  us,  neither  is  the  decision 
of  the  Privy  Council  in  the  caso  of  the 
Norway,  unless  we  concur  in  it.  The  courtB  of 
Westminster  Hall  do  not  foci  themselves  bound  by 
decisions  of  the  Privy  Council  unless  they  agree 
with  them.  At  tho  same  time,  I mast  say  that 
the  judgments  of  tho  Privy  Council  are  entitled  to 
the  greatest  possible  weight,  and,  though  not 
binding,  are  to  be  regarded  with  tho  greatest 
respect  by  any  court  in  this  country.  The  con- 
tract which  wo  have  to  consider  in  tho  present 
case  is  one,  as  it  seems  to  me,  nob  substantially 
distinguishable  from  that  in  the  two  cases  referred 
to. 

In  the  presont  caso  tho  ship  was  to  proceed 
to  Cochin,  there  load  from  the  charterers,  com- 
pleting at  Colombo  or  Inticorin,  if  required  by 
them,  a full  and  complete  cargo,  and  thence  pro- 
ceed to  London  in  the  East  or  West  India  Docks 
and  discharge  there  as  customary,  the  act  of  God, 
restraints  of  princes  and  rulers,  the  Queen’s  ene- 
mies, fire,  and  all  and  every  other  of  the  seas, 
rivers,  and  navigation  of  whatever  kind  soever 


daring  the  said  voyage  excepted.  Then  comes  tho 
stipulation,  “ A lump  sum  freight  of  50002.  to  be 
paid  after  ontire  discharge  and  right  delivery  of 
the  cargo  in  cash  two  months  after  the  date  of  tho 
ship’s  report  inwards  at  the  Custom  House  or 
under  discount  at  5 per  cent,  per  annum  (or  at  the 
Bank  rate,  if  higher)  at  option  of  charterers’ 
agents.”  On  her  way  home  to  London  somo  part 
ot  the  ship’s  cargo  took  fire.  After  every  effort 
was  made  to  extinguish  the  fire,  and  the  snip  was 
taken  to  Table  Bay,  it  was  found  necessary  to 
scuttle  her,  and  more  of  the  cargo  was  thereby 
damaged,  and  had  to  be  sold.  The  part  remaining 
was  duly  delivered.  Freight,  then,  in  the  more 
ordinary  sense  of  the  word,  had  not  been  earned 
as  to  that  portion  of  the  cargo  which  was  not  de- 
livered ; and  wo  are  asked  to  decide,  on  appeal, 
that  the  lump  sum  freight  of  50002.  had  not  t>een 
earnod  under  tho  contract.  I must  say  for  myself 
that,  if  this  case  stood  alone,  and  the  two  cases 
referred  to  had  not  been  already  decided,  the 
intention  of  the  contract  was  to  ascertain  and  fix 
tho  Bum  at  which  the  freight  to  be  earned  by  the 
ship  on  this  voyage  was  to  be  taken,  as  between 
the  partios  to  the  charter-party,  for  the  purposes 
of  the  contract.  The  charterer,  being  content  to 
run  a risk,  hired  the  ship  for  this  voyage  for  a 
sum  of  5000Z.,  this  sum  being  called  freight,  and 
substantially  being  freight,  being  paid  for  the  use 
of  the  ship  in  carrying  cargo  from  Cochin  to 
London.  A lump  sum  was  fixed  upon  to  prevent 
inconveniences  to  tho  parties. 

This  being  the  interpretation  of  the  contract, 
the  question  arises  whether  the  non-delivery 
of  a certain  portion  of  the  cargo  interferes  witn 
the  contract — whether  under  the  circumstances 
there  has  been,  in  the  words  of  the  contract, 
an  “ entire  discharge  and  right  delivery  of 
the  cargo.”  On  this  point  we  have  heard  a 
good  deal  of  argument,  and  I do  not  say  that 
something  might  not  be  urged  in  support  of  the 
defendants  contention,  if  the  matter  were  entirely 
free  from  authority.  It  might  be  said  that  the 
words  of  the  contract  mean  '*  after  the  entire  dis- 
charge and  right  delivery  of  the  cargo  originally 
put  on  board.”  But,  regard  being  had  to  the  fact 
that  a lump  sum  is  agreed  on,  tne  fair  construc- 
tion of  the  contract  seems  to  be  that  which  the 
courts  have  already  put  on  similar  contracts  ; 
namely,  that  the  cargo  is  entirely  discharged  and 
rightly  delivered  when  the  whole  of  it,  not  covered 
by  auy  of  the  exceptions  mentioned  in  the  contract 
has  been  discharged  and  delivered.  It  appears  to 
me  that  tho  contract  has  been  complied  with,  that 
the  lump  sum  has  boen  earned,  ana  that  tho  part 
of  it  unpaid  should  be  paid  to  the  plaintiffs. 

But  an  ingenious  argument  has  been  addressed 
to  us,  the  effect  of  which  is  to  introduce  obscurity 
into  a portion  of  tho  contract,  based  on  a subsequent 
stipulation  in  the  charter-party,  by  which  it  was 
agreed  that  the  master  should  sign  bills  of  lading 
“ at  any  rate  of  freight  required  without  prejudice 
to  this  charter-party,  but  should  the  aggregate 
freight  of  bills  or  lading  amount  to  less  than  the 
lump  sum  of  50002.  already  stipulated  for,  the 
difference  to  be  deducted  from  the  amount  to  be 
drawn  for  disbursements  and  the  balance,  if 
any,  to  be  paid  in  cash  at  tho  rate  of  exchange 
for  sight  Dills  existing  at  the  time  of  the 
ship’s  clearing  in  Colombo.”  Mr.  Williams 
Bays  that,  according  to  the  true  interpretation 
of  kthia,  in  the  events  which  have  happened. 
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the  facts  do  not  apply  themselves  to  the 
words  of  this  stipulation;  but  that  a state  of 
facts  may  be  easily  supposed  which  will  test  it. 
Mr.  Williams  says  that  tue  lump  sum  of  50001.  is 
the  moRt  which  the  charterers  stipulate  to  secure ; 
they  engage  that  that  much  cargo  shall  be  put  on 
board,  in  respect  of  which  freight  may  be  earned. 
Suppose,  then,  the  bills  of  lading  amount  only  to 
40001.,  that  loaves  the  sum  of  10001.  to  be  covered 
by  the  charterers  according  to  the  contract. 
That,  Mr.  Williams  says,  is  to  bo  paid  in  two 
ways,  either  in  the  way  of  disbursements,  or  by 
cash  at  the  rate  of  exchange  for  sight  bills 
existing  at  the  time  of  the  ship’s  clearing  in 
Colombo.  If  the  sum  they  give  the  captain  for 
disbursements  is  not  sufficient,  the  difference  is  to 
be  paid  in  cash.  Mr.  Williams  coutends  that  this 
shows  the  real  construction  of  the  contract  to  be 
not  that  a lump  sum  of  50001.  was  to  be  paid 
in  substitution  for  freight,  but  that  the  charterers 
should  guarantee  that  bills  of  lading  amounting 
to  50001.  freight  should  be  forthcoming,  and  that 
if  the  amount  wore  not  mado  up  in  that  way,  it 
should  in  another  way,  but  that  the  freight  should 
not  be  claimed  unless  it  were  earnod.  I am  very 
far  from  saying  that  this  interpretation  of  the 
contract  is  not  the  correct  one ; ray  own  individual 
opinion  is  that  it  is  correct.  But  it  seems  to  me 
not  to  prevent  the  operation  of  the  construction 
which  I have  already  given  to  the  former  part  of 
the  contract.  The  stipulation  relied  on  Beetns  to 
me  to  bo  only  a mode  of  securing  the  payment  of 
the  50001.,  the  character  of  which  sum  naa  already 
been  impressed  upon  it  by  the  former  portion  of 
the  contract. 

It  appears  to  me,  therefore,  upon  the  true  con- 
struction of  the  charter-party,  and  on  the  reason 
of  the  thing,  as  well  ar  on  the  authority  of  the  two 
cases  cited,  that  the  judgment  of  the  court  below 
was  right,  and  ought  to  be  affirmed. 

Bramwbll,  B.— I am  entirely  of  the  same 
opinion.  This  case  ought  certainly  to  be  a warn- 
ing to  one  not  to  be  too  confident,  for  at  one  time 
I felt  certain  as  to  the  construction  of  this  clause 
in  the  charter-party,  and  I have  now  great  mis- 
givings as  to  whether  I am  right.  I thought  that 
“ the  balance,  if  any,”  was  the  balance  to  be  got  by 
deducting  one  sum  from  the  other  sum,  and  if  it 
does  mean  anything  different  to  that,  then  to  my 
mind  the  parties  have  taken  the  most  inconvenient 
means  of  expressing  it.  There  is  some  difficulty 
in  understanding  it,  if  you  look  at  it  in  that  way— 
“ the  balance,  if  any,  to  be  paid  in  cash  nt  the  rate 
of  exchange  for  sight  bills  existing  at  the  timo  of 
the  ship’s  clearing  in  Colombo.”  That  merely 
stales  at  what  rate  you  shall  ascertain  Colombo 
currency,  and  that  the  amount  shall  lie  paid  in 
cash.  I think,  if  that  be  so,  it  goes  undoubtedly  to 
show  that  it  was  a sum  of  money  to  bo  paid  at 
Colombo,  and  it  was  to  be  paid  to  tne  master ; and 
it  furnishes  an  argument  that  it  must  bo  some 
other  sum  than  the  balance.  The  balance,  I sup- 
pose, was  arrived  at  by  tho  deduction  of  that  one 
sum  from  another  which  has  been  previously  men- 
tioned. If  that  is  so,  what  it  can  mean  is  what 
Mr.  Williams  has  said,  not  “ and  the  balance,”  but 
“ if  the  bill  of  lading  freight  shall  bo  so  much  less 
than  tho  charter-party  freight,  and  tho  difference 
between  the  two  shall  be  greater  than  tho  dis- 
bursements, then  tho  difference  between  the 
disbursements  and  that  difference  shall  be  paid  to 
khe  master.”  I must  say  that  if  that  was  tho  in- 


tention of  tho  parties,  they  have  used  words  most 
inconvenient  for  the  purpose  of  expressing  it ; but 
thoro  is  some  ground  for  Mr.  Williams’s  con- 
struction in  the  expression  which  afterwards 
occurs,  that  the  disbursements  are  to  be 
drawn  for — which  must  mean  disbursements 
less  deductions,  when  there  nre  any — by  bills 
at  sixty  days’  sight.  There  is  great  justification 
therefore  for  Mr.  >Villiams*s  contention,  for  I think 
it  would  bo  almost  impossible  for  any  court  of 
law  to  hold  that  tho  words  “ and  the  balance,  if 
any,  to  bo  paid,  &c.,  meant,  not  what  the  words 
express,  but,  “if  when  the  bill  of  lading  freight 
has  been  deducted  from  the  charter-party  freight, 
the  sum  which  shall  remain  after  such  deduction 
Bhall  exceed  the  amount  of  disbursements,  then 
the  balance  shall  be  paid.” 

But  I confess  I cannot  think  that  the  solution  of 
this  puzzle  is  necessary  to  the  decision  of  this  case. 
Besides,  even  if  Mr.  Williams  were  right  it  would  bo 
but  a step  in  furtherance  of  the  argument  which  he 
has  addressed  to  ub.  There  may,  indeed,  be  another 
reason  for  giving  the  construction  contended  for 
to  the  words.  Mr.  Williams  argues  that  if  the 
words  are  construed  in  that  way,  then  the  ship- 
owner always  has,  iu  the  amount  of  disbursements, 
and  in  the  amount  of  cash  paid,  and  in  the  amount 
of  bill  of  lading  freight,  his  full  50001. ; that  is  to 
say,  if  the  disbursements  are  5001.,  and  the  bill  of 
lading  freight  40001.,  making  in  all  45001.,  ho  is  to 
be  paid  500/.  in  cash.  That  is  the  object,  accord- 
ing to  Mr.  Williams,  of  inserting  this  clause ; and 
he  says  that  the  shipowner,  having  thus  got  in 
disbursements,  money,  and  lien  his  50001.,  trusts 
to  his  lien,  and  not  to  the  covenant  in  the  charter- 
party.  That,  however,  is  an  assumption.  What 
is  there  to  show,  even  supposing  this  construction 
of  the  clause  in  the  charter-party  to  be  the  right 
one,  that  tho  shipowner  has  trusted  to  his  lion? 
There  is  nothing,  in  my  opinion,  to  show  that  he 
has  done  so.  Cases  might  very  well  happen  in 
which  that  lien  would  not  be  sufficient.  Take,  for 
example,  the  cose  of  a consignee  not  taking  to  tho 
goods  and  becoming  insolvent.  I think,  therefore, 
that  tho  socond  step  in  Mr.  Williams’s  argument 
is  an  assumption  for  which  no  valid  reason  has 
been  given.  It  is,  no  doubt,  a customary  thing 
for  persons  to  let  goods  be  taken  on  board  their 
ships  with  a guarantee  from  tho  broker  that  the 
freight  shall  amount  to  a certain  sum  ; and  in  such 
case,  Mr.  Williams  urges,  they  must  trust  to  the 
person  guaranteeing,  and  not  to  the  chartor-party 
or  the  bill  of  lading.  But  is  it  likely  that,  if  it 
was  intended  to  limit  in  this  way  the  liability,  tho 
parties  would  not  have  said  so  in  their  contract  P 
They  havo  not  said  it.  The  charter-party  is  an 
ordinary  one,  and  were  it  not  for  the  difficulties 
that  have  been  raised  as  to  the  lump  Bum,  it  is 
one  upon  which  the  charterer  would  bo  clearly 
liable.  It  seems  to  me  that  Mr.  Williams  has  not 
succeeded  in  establishing  this  second  step  in  his 
agreement,  that  the  charterer's  liability  was  to  be 
limited  to  the  amount  of  the  difference  between 
the  bill  of  lading  freight  and  the  charter-party 
freight,  minns  tho  disbursements.  No  sufficient 
reason  for  this  has  been  given,  even  assuming  the 
construction  contended  for  to  be  correct. 

Mr.  Williams  next  relies  on  another  clause  of  the 
charter-party,  which  made  it,  he  says,  a condition 
precedent  to  the  right  to  recover  tho  5000/.  that  tho 
whole  of  the  cargo  should  be  delivered.  I am  not 
sure  that  I havo  correctly  apprehended  the  con- 
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tention,  whether  it  goes  the  length  of  saying  that 
if  the  whole  of  the  cargo  is  not  delivered  there  is 
no  right,  whatever  to  the  lump  sum,  or  any  part  of 
it,  or  whether  it  is  meant  that  there  is  some  con- 
trivance by  which  a proportionate  amount,  which 
would  be  fair,  could  be  ascertained  and  recovered. 
Supposing  that  a lump  sum  is  agreed  to  be  paid, 
aiicl  that  the  charterer  is  liable  for  it,  subject  only 
to  the  question  whether  it  is  a condition  precedent 
that  the  entire  cargo  Bhould  be  delivered,  I cannot 
see,  if  this  is  really  a condition  precedent,  how  the 
charterer  could  be  held  liuble  to  pay  half  the  lump 
sum  on  half  the  cargo  being  delivered.  The  argu- 
ment, it  seems  to  me,  must  therefore  go  to  this 
extent,  that  by  reason  of  non-delivery  of  a single 
article  of  the  cargo  the  whole  amount  of  the  lump 
sum  would  be  lost. 

In  support  of  the  contention  that  this  is  a condi- 
tion precedent,  Mr.  Williams  relies  on  the  clause  of 
the  charter-party  that  the  ship  shall  take  on  board  a 
full  and  complete  cargo,  and  shall  proceed  therewith 
to  London  and  discharge  it.  That  is  the  duty,  but 
there  is  a qualification  to  that  duty,  “ the  act  of 
God,  restraints  of  princes  and  rulers,  the  Queen’s 
enemies,  fire,”  and  so  forth.  It  is  said  that  this 
qualification  only  diminishes  the  liability,  but 
afterwards  comes  this,  “ A lump  sum  freight  of 
50001.  to  be  paid  after  entire  discharge  and  right 
delivery  of  the  cargo,  in  cash,  two  months  after 
the  date  of  the  snip’s  report  inwards  at  the 
Custom  Honse.”  Now,  Mr.  Williams  says  that 
nntil  the  ship  is  discharged,  and  there  is  a right 
delivery  of  the  cargo,  the  lump  sum  is  not  due.  It 
may  possibly  be  that  in  this  ne  is  right,  verbally 
right.  If  so,  what  is  the  meaning  of  “ the  cargo  P” 
In  my  opinion  it  is  the  cargo  which  she  has  to 
deliver.  It  does  not  mean  tho  cargo  she  has 
shipped,  but  which  she  is  not  bound  to  deliver, 
whicn  the  shipowner  is  excusod  from  delivering. 
It  means  the  right  delivery  of  the  cargo  which  is 
to  bo  delivered,  not  the  right  delivery  of  the  cargo 
which  was  originally  shipped  on  board  of  the 
vessel.  This  seems  to  me  a most  cogont  argument 
in  favour  of  thiB  construction.  Suppose  that  bl. 
worth  of  these  goods  had  been  stolen  by  tho 
sailors,  that  would  not  be  within  the  exceptions, 
could  it  possibly  be  said  by  reason  of  that  that  the 
whole  lamp  sum  was  lost  ? Would  not  the  common 
rule  have  applied  that  that  did  not  go  to  the 
whole  consideration.  Supposing  tho  defendant 
had  said  **  I shall  not  pay  you ; you  have  not 
delivered  the  whole  cargo . Could  not  an  action 
be  brought  against  him  r Would  not  the  common 
rule  apply  P If  that  is  so,  is  not  it  very  odd  that 
the  shipowner  is  worse  off  by  reason  of  his  not 
being  subject  to  an  action  in  this  case  than  he 
would  have  been  if  he  had  been  subject  to  an 
action  P That  is  to  say,  he  is  worse  off  because 
fire  has  caused  the  loss  than  ho  would  have  been 
if  the  lass  had  been  owing  to  a depredation.  I 
venture  to  think  some  interpretation  must  be  put 
upon  the  contract  which  precludes  itB  being  a con- 
dition precedent  that  the  whole  cargo  should  be 
delivered. 

Then  Mr.  Williams  asks  what  would  happen 
if  nothing  were  delivered?  I say  that  in  tnat 
case  the  day  from  which  the  time  of  payment 
was  to  be  reckoned  could  never  arrive,  because 
the  payment  is  to  be  a lump  sum  to  be  paid 
after,  the  entire  discharge  and  right  delivery 
of  the  cargo  two  months  after  the  date  of  the 
ship’s  report  inwards  at  the  Custom  House. 


This  supposes  that  there  would  be  a right  de- 
livery of  the  cargo  before  the  amount  is  payable, 
and  if  thero  was  nono  of  the  cargo  delivered,  I 
suppose  the  event  would  never  happen  upon  which 
the  lump  sura  was  to  be  paid.  It  may  be  said 
that  it  would  be  a very  odd  thing  that  if  tho  ship 
brought  home  in  safety  one  hundredth  part  of  the 
cargo,  the  shipowner  should  be  paid  the  entire 
5000i.,  whereas  if  that  hundredth  part  was  lost  he 
would  lose  his  5000L  That  is  a difficulty,  but  not 
a technical  difficulty. 

I might  further  say  that  I think  the  case  of 
the  Norway  ( ubi . sup.),  as  my  Lord  has  said, 
is  absolutely  undistinguishable  from  this  case. 
All  the  ingredients  exist  there  that  exist  here. 
There  is  tho  same  obligation  to  land  a full 
and  complete  cargo,  the  same  obligation  to  de- 
liver, and  tho  same  statement  that  the  sum  to 
bo  paid  is  only  payable  on  delivery  of  tho  re- 
mainder at  tho  port  of  discharge.  It  is  true  that 
there  the  words  used  were  that  the  sum  payable 
was  for  the  use  and  hire  of  the  ship.  Suppose 
these  words  had  been  left  out,  what  difference  would 
there  have  been  between  that  case  and  this  P No 
reliance  is  placed  upon  them  in  the  judgment  of  the 
court,  and  I think  when  one  comes  to  look  at  the 
legal  principles  involved  the  words  cannot  be  of 
any  consequence.  The  question  is  in  substance  is  it 
a condition  precedent  to  the  right  to  recover  tho 
lump  freight  that  there  should  be  a delivery  of 
the  entire  cargo  P Besides  the  case  of  The  Norxoay 
there  is  also  the  case  in  the  Court  of  Common 
Pleas  of  Robinson  v.  Knight ; and  there  is  also 
the  decision  of  tho  Court  of  Queen's  Bench,  in  the 
present  case,  intimating  their  satisfaction  at  the 
former  decisions.  Tho  judgment  is  shortly  re- 
ported thus : “ The  judgment  in  The  Norway  had 
been  followed  by  the  Court  of  Common  Pleas  in 
Robinson  v.  Knight,  and  there,  as  here,  the 
charter-party  was  for  a single  voyage  only.”  I 
infer  from  tnat  that  they  were  rather  content 
than  otherwise  with  the  decision  in  the  former 
cases.  Indeed,  Mr.  Williams  does  not  say 
that  the  Court  of  Queen’s  Bench  intimated  any 
doubt  as  to  the  propriety  of  the  former  decisions. 

I think,  on  the  authority  of  those  cases,  the 
plaintiffs  are  entitled  to  our  judgment. 

Keating,  J. — I am  of  the  same  opinion.  I agree 
with  the  Lord  Chief  Justice  that  Mr.  Williams's 
construction  of  this  clause  of  the  charter-party  is 
tho  right  construction  ; but,  assuming  it  to  be  so, 

I cannot  see  how  it  meets  tho  difficulty,  because 
what  he  seeks  to  establish  by  means  of  this  con- 
struction, is  that  the  security  of  the  freight  was  to 
be  substituted,  not  to  be  a collateral  security,  but 
to  be  substituted  for  the  security  of  the  contract. 

I cannot  at  all  apree  in  that.  But  looking  at  this 
chartef-porty  without  being  perplexed  at  all  by 
the  ingenions  suggestion  of  Mr.  Williams,  what 
does  it  amount  to  r It  amounts  to  this  : the  char- 
terer agrees  to  pay  a lump  sum  for  the  use  of  the 
ship  for  this  particular  voyage,  bat  the  shipowner 
wisnes  to  be  secure,  ana  inasmuch  as  he  has  a 
cargo  of  poods  it  is  reasonable  he  should  have 
the  security  of  the  goods,  and  therefore  it  is 
agreed  that  he  shall  have  the  security  of  tho 
poods  ; and  the  various  provisions  that  are  made 
in  this  disputed  clause  are  merely  provisions  to 
guard  against  any  interference  with  the  security 
which  tho  shipowner  is  to  have.  Mr.  Williams  is 
driven  by  his  argument  reluctantly  to  contend 
that  this  is  a condition  precedent,  and  that  the 
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shipowner,  unless  he  brings  every  ounce  of  the  cargo 
home,  cannot  be  paid  anything.  He  suggests  a 
mode  of  meeting  tnat  difficulty  thus:  that  although 
the  shipowner  could  not  recover  anything  upon 
the  contract,  yet  if  the  consignees  of  the  cargo 
accepted  it,  the  shipowner  possibly  might  re- 
cover from  them  upon  a quantum  meruit  for 
services  performed.  I suppose  the  answer 
to  that  would  be  that  a special  contract  is  con- 
tained in  the  bills  of  lading.  At  all  events,  it 
would  scarcely  get  rid  of  the  difficulty  which  would 
ariso — namely,  that  this  contract  is  to  be  put  an 
end  to,  and  that  the  shipowner  is  to  lose  all  secu- 
rity under  this  contract  without  any  fault  of  his 
own  being  suggested.  It  seems  to  me  that  would 
be  a most  irrational  construction  to  put  upon  a 
contract  not  very  difficult  to  understand.  I think, 
therefore,  that  the  judgment  of  the  court  below 
ought  to  be  affirmed.  With  reference  to  the 
authorities  that  have  been  cited,  I quite  agree  with 
what  my  Lord  Chief  Justice  and  my  Brother 
Bramwell  Baid  with  reference  to  them.  Wo  are 
not  bound  by  those  authorities  further  than  to  re- 
gard them  with  the  respect  they  deserve  from 
what  they  contain.  So  far  as  I am  concerned,  I 
agree  with  what  has  been  laid  down  in  both  those 
cases.  The  lesB  I say  about  the  last  of  them  the 
better ; but  still  I can  say  with  reference  to 
that  that  I have  not  seen  the  slightest  reason  to 
change  the  opinion  which  I there  expressed. 

Clbasry.B. — Undoubtedly,  in  this  case  the  ship- 
owner looks  to  be  paid  principally  by  moans  of 
his  lien  upon  the  cargo.  I never  heard  it  sug- 
gested that  because  he  does  rely  mainly  upon  the 
security  ho  has  by  means  of  the  cargo  that,  there- 
fore, there  is  no  person  liable  to  him.  Now,  in 
this  case,  in  order  to  give  him  a full  security  for 
the  5000/.  by  means  of  the  cargo,  various  provi- 
sions are  introduced  into  the  contract.  There  is 
to  be  an  advance  of  750/.  and  a bill  is  to  be  given  in 
respect  of  it.  If  you  suppose  the  bill  to  be  actually 
given,  and  the  bills  of  lading  and  freight  only 
amounted  to  4500/.,  he  would  be  in  the  position  of 
giving,  without  any  security,  to  the  charterer  750/., 
in  order  to  guard  against  that  which  was  originally 
introduced.  First  of  all,  we  have  this  provision, 
that  the  bill  which  is  to  be  drawn  is  not  to  bo  for 
the  full  amount  of  disbursements,  unless  the  bill 
of  lading  freight  amounts  to  5000/.  Supposing 
the  bills  of  lading  freight  amounts  to  4500!.  you 
deduct  the  500/.  from  the  750/.,  and  the  bill 
will  only  be  for  250/.  You  provide  for  the 
balance  in  that  way,  but  then  the  balance  may 
be  the  other  way,  and  I confess  I do  not  feel  tho 
difficulty  which  my  brother  Bramwell  does  in 
applying  these  words,  “ and  the  balance,  if  any.” 
That  means  the  other  balance,  if  any,  because  if 
tho  balanco  is  that  way,  it  has  been  already  pro- 
vided for  by  the  bill  to  be  drawn  ; and  the  meaning 
of  “ and  tho  balance,  if  any,  is  to  be  paid  in  cash, 
is  to  me  plain.  There  is  the  5000/.  provided  for 
substantially  by  the  security  of  the  goods.  With 
respect  to  tho  other  point',  there  is  a very  pertinent 
auestion  of  my  brother  Brett  in  the  judgment  in 
tne  case  in  tho  Common  Pleas,  whore  he  says  that 
in  the  case  of  the  Norway  it  was  dependent  upon  the 
right  delivery  of  the  cargo.  Then  he  asks  “ what  is 
the  cargo  P ” That  is  the  question  that  my  brother 
Bramwell  has  asked.  The  words  of  tho  charter- 
party  are  not  upon  the  delivery  of  tho  entire 
cargo,  although  the  word  “ entire  ” is  made  use 
of.  It  is  tho  entire  and  complete  delivery  of  tho 


cargo.  I am  satisfied  with  the  reasons  already 
given,  aud  with  the  authorities  that  have  been 
cited,  and  I think  the  judgment  of  the  court  below 
must  be  affirmed. 

Grove,  J. — I am  of  tho  same  opinion.  I cannot 
boo  that  Mr.  Williams's  argument  stopped  short  of 
this,  and  indeed  some  of  tno  cases  support  it,  that 
in  case  the  entire  cargo  as  ladeu  is  not  delivered 
this  clause  would  so  operate  that  nothing  in  fact 
would  be  earned.  It  is  true  that  he  says  proceed- 
ings may  be  taken  upon  a quantum  meruit , but  I 
do  not  gather  from  the  charter-party  anything  to 
satisfy  me  that  you  could  recover  consistently 
with  tho  existence  of  this  contract,  upon  a quantum 
meruit.  Then  the  clause  does  not  necessarily  im- 
port the  meaning  put  upon  it  by  Mr.  Williams. 
To  do  so,  it  must  not  only  be  altered  to  *'  after 
discharge  and  delivery  of  the  entire  cargo,  but  to 
the  entire  cargo  as  laden.”  Why  should  the  court 
put  a forced  construction  upon  these  words  which 
ao  not  necessarily  import  the  delivery  of  the 
entire  cargo,  which  it  would  not  put  in  the  case 
where  tho  parties  hired  the  ship  for  5000/.  P And 
why  should  the  court  put  the  person  so  bargain- 
ing in  a worao  position  than  ho  would  be  in  under 
an  ordinary  contract  ? With  regard  to  the  other 
clauses,  they  have  been  commented  on  by  the 
court,  and  I confess  that  I can  find  nothing  in 
the  words  which  without  considerable  addition, 
could  support  Mr.  Williams’s  argument.  This 
argument  is  certainly  not  founded  on  the  clauses 
as  they  actually  exist  in  this  charter-party.  I am 
of  opinion,  therefore,  that  tho  judgment  of  the 
court  below  should  be  affirmed. 

Denman,  J. — I am  of  the  same  opinion.  I did 
for  some  time  entertain  a doubt  as  to  the  meaning 
of  the  words,  “the  cargo,"  in  the  charter-party, 
but  I have  come  to  the  Bame  conclusion  as  tho 
rest  of  the  court  have  arrived  at,  that  “ the  cargo” 
means  tho  cargo  that  arrives,  notwithstanding 
that  a considerable  portion  of  the  original  cargo 
may  not  arrive. 

Bollock.  B. — I agree  that  the  judgment  of  tho 
Court  of  Queen's  Bench  should  be  affirmed.  In 
substauce  I think  that  the  decision  in  that  court  is 
in  accordance  with  the  two  cases  of  the  Norway, 
and  Robinton  v.  Knight ; but  insomuch  as  we  are 
sitting  as  a court  of  error,  neither  of  those  cases 
is  binding  upon  us.  I listened  with  the  greatest 
attention  to  the  argument  of  Mr.  Williams  on  the 
clause  providing  for  payment,  and  I am  far  from 
Baying  that  his  argument  would  not  have  weight 
as  to  tho  construction  to  bo  put  upon  tho  wordB  of 
the  earlier  clause,  if  the  words  of  that  earlier 
clause  were  doubtful  and  uncertain.  But  in  in- 
struments of  this  kind,  where  you  have  the  well- 
known  words  adopted,  it  is  extremely  uncommon 
to  allow  any  inference  to  be  drawn  as  to  what 
the  parties  intended  with  regard  to  any  portion  of 
tho  contract. 

Manitty,  Q.C.,  asked  for  interest. 

Bramwell,  B. — On  what  ground  is  it  recover- 
able ? 

Manitty , Q.C. — Because  it  is  a sum  payable 
on  a day  certain. 

William*,  Q.C.  submitted  that  interest  was  not 
payable,  there  being  no  contract  to  pay  interest. 

Manitty,  Q.C. — It  is  a Bum  of  money  to  be  paid 
at  a day  certain — two  months  after  the  arrival  of 
the  ship. 

Lord  Coleridge,  C. J.  — This  matter  was  not 
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argued,  but  wo  will  look  iuto  it  and  let  you  know 
about  the  interest  to-morrow  morning. 

Nov.  29. — Lord  Coleridge,  C.J. — We  bare  been 
considering  the  case,  and  we  cunnot  Bee  that  the 
plaintiff  is  entitled  to  interest. 

Manisty,  Q.C. — Blackburn,  J.  thought  we  had 
been  kept  out  of  the  money,  and  therefore  we 
ought  to  hare  interest.  There  is  no  declaration, 
the  case  being  stated  without  pleadings.  We  have 
a right  to  frame  a declaration,  and  we  could  put  in 
a special  count  for  interest,  they  not  having  paid 
on  the  day  they  should. 

Bramwrll,  B.- -According  to  that,  every  case 
would  carry  interest. 

Manitty,  Q.C. — Wherever  there  is  a day  fired. 
Lord  Coleridge,  O.J. — But  there  is  not  a day. 
We  cannot  see  that  there  is  a day  certain,  and 
therefore  we  are  of  opinion  that  we  cannot  give 
judgment  for  interest.  You  have  it  for  the 
principal. 

Judgment  affirmed  at  to  the  principal,  but 
reverted  as  to  the  interest. 

Attorney  for  plaintiffs,  Saxlow. 

Attorneys  for  defendants,  Thomas  and  Hollamt. 

COURT  OF  ADMIRALTY. 

Exported  bj  J.  P.  Aspiv  ail,  Esq.,  B*rrlater-«t-Law. 

Nov.  19,  20,  and  21,  1873. 

Thr  City  or  Cambridge. 

Collision — Pilot’s  duties  and  responsibility — Ship 
at  anchor  — Look-out  — Compulsory  pilotage — 
River  Mersey — Ship  proceeding  to  sea — Mersey 
Dock  Acts  Consolidation  Act  (21  22  Viet.  c.  xeii.), 

is.  138,  139. 

Where  a ship  in  charge  of  a licensed  pilot  is 
anchored  xciihin  pilotage  waters,  the  pilot  deter- 
mines and  is  resjtonsible  for  the  length  of  cable 
at  which  the  ship  rides,  and  it  is  the  duty  of  the 
pilot,  when  the  ship  swings  to  the  tide , to  superin- 
tend that  manoeuvre  and  to  regulate  the  helm,  and 
it  is  negligence  on  his  part  to  go  below  before  the 
ship  is  fully  swung,  leaving  the  helm  amidships 
without  orders  as  to  its  regulation;  and  if, 
through  want  of  length  of  cable  and  of  regulation 
of  the  helm,  the  ship  sheers  and  so  parts  from  her 
anchor  in  swinging  during  his  absence,  the  pilot 
will  be  alone  responsible,  provided  that  the  watch 
on  deck  take  the  right  mana;uvre  to  counteract  the 
sheering : 

Semble,  that  where  the  look-out  has  once  reported  to 
the  pilot  or  officer  of  the  watch  a light  on  board 
another  ship,  arid  the  report  has  been  answered, 
there  is  no  further  duty  on  the  look-out  to  report 
that  light  a second  time  on  nearing  the  ship. 

The  Mersey  Docks  Acts  Consolidation  Act  1858 
(21  Sf  22  Viet,  c . xcii.) — providing  for  the  pilotage 
of  the  river  Mersey,  and  enacting  (sect.  139),  i.  ter 
alia,  that  if  the  master  of  any  vessel  ( with  certain 
exceptions),  being  outward  bound,  *'  shall  proceed 
to  sea,  and  shall  refuse  to  take  on  board  or  to 
employ  a pilot,  he  shall  pay  to  the  pilot  who  shall 
first  offer  himself  to  pilot  the  same,  the  full  pilot- 
age rate,”  as  if  the  pilot  had  piloted  the  ship ; 
and,  further,  that  (sect.  138)  ij  a master  requires 
the  services  of  a pilot  whilst  his  ship  is  lying  at 
anchor  in  the  Mersey,  the  pilot  shall  be  paid  for 
every  day  or  portion  of  a day  he  shall  attend, 
the  sum  of  five  shillings ; “ but  no  such  charge 
shall  be  made  for  the  day  on  which  such  vessel 
being  outward  bound,  shall  leave  the  river  Mersey 
Vol.  IL,  N.S 


to  commence  her  voyage — compels  a master  so 
proceeding  to  sea  to  take  a pilot. 

Where  a ship  fully  equipped  and  ready  for  sea  leaves 
one  of  the  Liverpool  docks  at  night,  with  the  in- 
tention of  proceeding  straight  to  sea,  but  her 
master,  on  getting  into  the  river  Mersey,  deter- 
mines, on  account  of  the  weather,  to  anchor  for  the 
night,  he  is  proceeding  to  sea  within  the  meaning 
of  the  Mersey  Docks  Ads  Consolidation  Act  1858 
(21  Sr  22  Viet.  c.  xcii.),  sect.  139,  and  is  compelled 
by  that  section  to  take  on  board  a licensed  Liver- 
pool pilot  on  leaving  dock ; and  if  the  ship  break 
from  her  anchor  during  the  night,  and  a collision 
ensues  through  the  sole  negligence  of  the  pilot,  the 
owners  are  exempted  from  liability  : 

Semble,  that  in  such  circumstances  the  right  of  the 
pilot*  under  sect.  138,  to  an  extra  payment  of  five 
shillings  a day  whilst  employed  on  the  ship  at  the 
requirement  of  the  master  during  the  time  she  is 
anchored  in  the  river,  except  on  the  day  when  the 
ship  leaves  the  Mersey  to  commence  her  voyage, 
, does  not  alter  the  character  of  the  employment 
during  that  time,  so  as  to  make  it  a voluntary 
employment. 

Tnis  was  a canse  of  collision  instituted  on  behalf  of 
the  owners  of  the  ship  Birmah,  her  cargo  and 
freight,  and  on  behalf  of  her  master  ana  crew, 
proceeding  for  their  money,  clothes,  and  private 
effects,  against  the  screw  steamship  City  of  Cam- 
bridge, and  her  owners  intervening. 

The  plaintiffs’  petition  alleged  that  the  Bimnah 
was  an  iron  ship  rigged  vesselof  797  tons  register; 
that  on  the  evening  of  the  26th  Feb.  1872,  the 
Birmah  being  on  a voyage  from  llo  Ilo  to  Liver- 
pool, with  a cargo  of  sugar  and  other  produce,  was 
towed  into  the  nver  Mersey  in  charge  of  a licensed 
pilot,  and  was  brought  to  anchor  by  her  starboard 
anchor,  at  about  9.30  p.m.,  in  about  seven  or  eight 
fathoms  of  water,  ana  to  the  N.E.  of  Egremont 
Ferry;  that  two  regulation  anchor  lights  were 
hoisted,  one  on  the  forestay,  the  other  on  the  gaff 
end  of  the  Birmah,  and  there  continued  to  bum 
brightly  until  after  the  collision ; that  a good  look- 
out was  kept;  that  it  was  high  water  about  11.10 
p.m.,  and  about  11.30  p.m.  the  B irmah  swung  to 
tho  tide;  that  about  2.30  a.m.  of  the  27th  Feb., 
those  on  board  the  Biimah  perceived  a Bcrew 
steamer  (which  afterwards  proved  to  be  the  City 
of  Cambridge)  about  a ouarter  of  a mile  off,  and  a 
little  on  the  port  bow  of  the  Birmah  ; and  smoke 
was  coming  from  the  funnel  of  the  steamer,  but 
she  appeared  to  be  drifting  rapidly  with  the  ebb 
tide  towards  the  Birmah ; that  the  City  of  Cam- 
bridge continued  to  approach  the  Birmah  until  she 
struck  her  heavily  with  her  starboard  bow ; the 
starboard  anchor  of  the  City  of  Cambridge  was 
hanging  just  under  tho  hawse  pipe,  and  the  force 
of  the  blow  drove  the  anchor  through  tho  plates 
of  the  Birmah  near  her  port  foreriggmg,  making  a 
large  hole  below  the  water  line ; that  tne  steamer 
struck  the  Birmah  a second  time  abaft  the  port 
mainrigging,  carrying  away  a davit  and  a part  of 
the  bulwarks,  and  then  went  astern  of  her ; n few 
minutes  afterwards  the  City  of  Cambridge  came  up 
the  river  again  under  steam,  passing  between  the 
Birmah  ana  the  Lancashire  shore ; that  the  Birmah 
began  to  fill  rapidly  through  the  hole  in  her  port 
side;  blue  lights  were  thrown  up,  and  a steam  tug 
coming  alongside,  the  crew  escaped  on  board  her 
leaving  their  effects  behind ; in  less  than  half  an 
hour  from  the  time  of  the  collision  the  Birmah 
sunk  ; that  the  collision  was  wholly  caused  by  the 
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negligeuce  and  misconduct  of  those  on  board  the 
City  of  Cambridge,  who  neglected  to  keep  clear  of 
the  Birmah,  and  neglected  to  keep  a proper  look 
out. 

The  answer  filed  by  the  defendants  was  as 
follows : — 

1.  At  about  11  p.m.,  on  the  26th  Feb.  1873,  the  ncrew 
Bteam  ship  (Sty  of  Cambridge,  of  1489  tone  register,  fitted 
with  engines  of  200  horse  power  nominal,  and  manned  by 
a crew  of  forty-six  hands,  all  told,  left  Morpeth  Dook,  in 
the  port  of  Liverpool,  on  the  way  to  sea,  on  a voyage  to 
Calcutta,  with  a general  cargo  and  passengers,  in  charge 
of  a duly  licensed  Liverpool  pilot. 

2.  At  anch  time  the  Cify  of  Cambridge  was  properly 
furnished  and  equipped,  and  in  all  respects  ready  for  sea. 
It  wae  intended  that  she  should,  as  a matter  of  precan* 
tion,  come  to  anchor  in  the  Mersey  until  daylight,  and 
that  she  should  then  leave  the  river,  bnt  it  wae  necessary 
for  her  to  leave  the  Morpeth  Dock  at  the  aforesaid  time, 
in  order  that  she  might  eo  leave  the  Mersey  at  day- 
light. 

3.  The  City  of  Cambridge  waB  accordingly  brought  to 
anchor  in  tho  Mersey,  by  her  said  pilot,  about  abreast  of 
the  Woodside  Landing  stage,  and  a little  on  the  Cheshire 
side  of  mid-river,  by  her  port  anchor  and  abont  sixty 
fathoms  of  chain. 

4.  About  12.15  a.m.  on  the  following  day,  the  wind  wae 
blowing  fresh  from  tho  north-westward,  with  squalls  and 
showers,  and  the  night  was  dark  and  the  tide  was  strong 
ebb,  and  the  City  of  Cambridge  wae  still  at  anchor  in  her 
said  berth,  with  her  proper  riding  lights  duly  exhibited 
and  horning  brightly,  and  with  her  fires  banked  and  a 
proper  watch  being  kept,  when  her  said  port  cable  parted, 
and  ehe  began  to  drift  down  the  river  athwart  the 
tide. 

5.  By  order  of  her  said  pilot  steam  was  got  on  the  City 
of  Cambridge,  and  her  helm  was  pat  a-starboard,  and  en- 
deavours were  made  to  got  her  head  on  to  the  tide,  and 
shortly  afterwards,  by  order  of  the  said  pilot,  her  engines 
were  stopped,  and  her  starboard  anchor,  whioh  was  in 
readiness,  was  let  go.  She  wae  then  over  towards  the 
Cheshire  shore. 

6.  A large  scope  of  chain  was  given  to  the  starboard 
anchor,  but  it  failed  to  bring  the  City  of  Cambridge  up, 
and  she  continued  to  drift,  and  the  pilot  thinking  that  it 
might  be  fool,  it  was,  by  his  order,  novo  up  and  sighted 
ana  ft-nnd  to  do  clear.  The  City  of  Cambridge  oontinued 
to  drop  down  the  river,  looking  out  for  a berth  in  which 
to  bring  up,  her  engines  and  helm  being  used  as  directed 
by  the  pilot  for  the  purpose  of  keeping  her  clear  of  the 
vessels  at  anchor. 

7.  When  the  City  of  Cambridge  had  got  a little  to  the 
northward  of  Egremont  Ferry,  tno  Birmah,  the  lights  of 
whioh  had,  with  other  riding  lights,  been  previously  seen, 
was  noticed  on  tho  starboard  quarter  of  the  City  of  Cam - 
bridge,  distant  abont  two  or  three  ships'  lengths.  At  this 
time  there  were  several  other  vessels  at  anchor  near. 
By  order  of  the  pilot  tho  engines  of  the  City  of  Cambridge 
wore  set  ahead,  full  speed,  and  her  helm  was  put  hard-a- 
st&rboard,  but  the  tide  taking  the  City  of  Cambridge  so 
quickly  towards  the  Birmah,  that  it  appeared  that  theso 
measures  would  not  enable  the  City  of  Cambridge  to  clear 
the  Birmah,  the  engines  of  the  Ctty  of  Cambridge  were 
reversed  full  speed  astern,  but  the  City  of  Cambridge, 
with  her  starboard  bow  and  anohor,  came  into  colli- 
sion with  the  port  bow  of  the  Birmah,  and  so  much 
damage  was  thereby  done  to  the  Birmah  that  she  subse- 
quently sank. 

8.  Save  as  herein  appears  the  defendants  deny  the 
truth  of  the  several  allegations  contained  in  the  petition 
filed  in  this  cause. 

9.  At  the  time  of  the  said  collision  the  Birmah  was  at 
anchor,  improperly  steered  under  a starboard  helm,  and 
with  her  yards  braced  up  on  the  port  braces,  and  with 
her  head  angling  to  the  Liverpool  shore,  and  sheering 
about  without  anyone  attending  to  her  helm,  and  those 
on  board  her  improperly  neglected  to  port  her  helm 
before  the  said  collision,  and  the  said  collision  was  occa- 
sioned or  oontribnted  to  by  the  negligence  of  those  on 
board  or  in  oharge  of  the  Birmah. 

10.  The  Oify  of  Cambridge  parted  from  her  said  port 
anchor  without  any  negligenoe  on  the  part  of  the  defen- 
dants or  those  on  board  of  her,  and  owing  to  her  great 
length,  and  the  strength  of  the  tide,  and  the  state  or  the 


weather,  and  of  the  number  of  vessels  in  the  river,  those 
on  board  her  were  unable  to  avoid  the  said  collision, 
which  was,  so  far  as  tho  Ctfv  of  Cambridge  waa  concerned, 
tho  result  of  inevitable  accident. 

11.  Before  and  at  the  time  of  the  said  collision,  the  Oify 
of  Cambridge  was  in  a district  and  under  circumstances 
in  which  the  employment  of  a qualified  pilot  was  com- 
pulsory by  law  upon  her  and  her  masters  and  owners,  and 
before  and  at  the  time  of  the  said  oolliaion,  the  City  of 
Cambridge  was  in  charge  of  a duly  licensed  and  qualified 
pilot,  the  employment  of  whom  was  oompulsory  by  law, 
and  all  the  orders  of  such  pilot  were  duly  obeyed  by  the 
master  and  ore*  of  the  City  of  Cambridge,  and  if  the  said 
collision  was  not  aocasioned  by  the  negligence  of  those  on 
board  the  Birmah,  and  was  not  the  result  of  inevitable 
accident,  so  far  as  the  City  of  Cambridge  was  concerned, 
it  was  occasioned  by  the  fault  or  incapacity  of  the  said 
pilot. 

The  pleadings  were  thereupon  concluded. 

Nov.  19  and  20. — The  cause  was  heard  before  Sir 
R.  Phillimore,  assisted  by  Trinity  Masters,  and 
the  plaintiffs'  Bhip  having  been  at  anchor,  the  de- 
fendants wore  called  upon  to  begin(a).  The  evidenoe 
called  by  the  defendants  proved  substantially  the 
allegations  of  fact  mado  in  paragraphs  1 — 7 of  the 
answer : and  it  further  appeared  that  the  City  of 
Cambridge  was  first  anchored  on  a flood  tide, 
which  was  then  running  about  three  knots.  The 
ebb  tide  begau  to  make  shortly  before  midnight ; 
it  runs  in  the  Mersey  about  six  knots.  Tho  pilot 
was  on  deck  at  this  time,  and  a proper  anchor 
watch  was  set,  a quartermaster  being  near  the 
helm.  When  the  City  of  Cambridge  had  swung 
three  parts  to  the  ebb,  the  helm  was  left  amidships 
by  the  pilot’s  orders.  Tho  pilot  thereupon  went 
to  lie  down  in  the  chart-room,  or  upon  deck,  giving 
orders  to  be  called  in  the  event  of  any  emergency 
arising;  the  watch  remained  on  deck.  Soon  after 
this,  about  12.15,  the  City  of  Cambridge  gave  a 
sudden  sheer,  and  the  quartermaster  immediately 
put  her  helm  over,  but  before  the  helm  had 
any  effect  on  the  ship  tho  cable  parted.  The 
pilot  was  at  once  called,  and  came  on  deck 
almost  immediately  afterwards  (the  time  elapsing 
between  his  being  called  and  his  coming  on 
deck  was  found  by  the  court  to  be  very  incon- 
siderable). When  the  pilot  got  on  to  the 
bridge,  he  gave  directions  for  getting  the  ship’s 
head  to  the  tide,  and  she  drifted  stern  foremost 
down  the  river.  Her  steam  was  up  and  ready  for 
use.  After  sho  had  so  drifted  for  about  twenty 
minutes,  the  pilot  ordered  her  starboard  anchor  to 
be  let  go,  ana  this  was  at  onoe  done.  The  ship, 
however,  continued  to  drag  till  about  twenty 
minutes  before  the  collision,  when  the  anchor  was 
by  tho  pilot’s  orders  hove  up  and  found  to  bo  clear, 
and  not  foul,  as  was  supposed.  It  was  not  again 
let  go  before  the  collision.  The  City  of  Cambridge 
continued  to  drift,  stern  foremost,  being  manoeu- 
vred l*y  the  aid  of  steam  and  helm,  so  as  to  avoid 
the  shipping  through  which  she  was  running,  and 
the  amount  of  whicn  was  considerable.  In  trying 
to  avoid  another  Bhip,  the  City  of  Cambridge  ran 
into  the  Birmah.  In  the  log  of  the  City  of  Cam- 
bridge, it  was  stated  that  that  vessel  “ took  a sheer 
into  the  Birmah"  Some  few  minutes  before  the 
collision  the  look-ont  had  reported,  and  the  pilot 
had  answered  the  report,  and  had  then  seen 

(a)  No  objection  was  taken  by  the  defendants  to 
beginning  in  this  case,  although  it  had  been  intimated 
in  The  Abraham  (ante,  p.  34),  that  the  onus  in  such  cases 
always  lies  upon  the  plaintiff  in  the  first  instance.  It 
ha«  now,  however,  been  formally  decided,  in  a caso 
named  the  Otter,  wnioh  will  be  shortly  reported,  that  in 
all  damago  cases  the  plaintiff  must  begin. — Ed. 
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the  light  of  the  Birmah,  bnt  the  look-ont  did 
not  again  report  that  ship  on  nearing  her.  The 
distance  from  the  place  where  the  City  of  Cam- 
bridge  was  anchored  to  the  plaoe  of  collision 
was  abont  a mile  and  a half.  After  the  collision, 
the  City  of  Cambridge  steamed  up  the  river,  and 
anchored  in  the  Sloyne.  Evidence  was  given  in 
support  of  the  ninth  paragraph  of  the  answer. 

On  the  part  of  the  Birmah,  it  was  proved  that 
the  allegations  of  fact  contained  in  the  petition 
were  substantially  true.  It  was  further  proved 
that  befo»-e  the  Birmah  swung  to  the  tide  her  helm 
was  fastened  a-starboard;  her  helm  was  worked  by 
a screw,  and  when  placed  in  one  position,  remained 
under  ordinary  circumstances ; when  the  ship  had 
swung  to  the  tide,  her  helm  was  altered  by  putting 
it  over  two  or  three  spokes  to  port,  ana  there 
left ; she  was  lying  steady  at  the  time  of  collision, 
and  was  not  sheering  about. 

It  was  admitted  that  the  anchors  and  chains  on 
board  the  City  of  Cambridge  were  of  a proper 
quality,  and  had  been  duly  tested,  and  that  the 
owners  of  that  vessel  were  not  to  blame  in  that 
respect. 

It  was  agreed  that  the  question,  whether  the 
City  of  Cambrichje  had  her  pilot  on  board  by  com- 
pulsion of  law,  Bnonld  be  argued  separately,  in  case 
the  court  should  be  of  opinion  that  the  collision 
was  the  fault  of  the  pilot  alone,  as  far  as  regarded 
that  vessel. 

Sir  John  Kartlake,  Q.C.  (Milicard,  Q.C.  and 
Clarkson  with  him),  submitted  for  the  defen- 
dants— First,  that  the  cause  of  the  collision  was 
the  breaking  of  the  chain,  and  that  was  an 
inevitable  accident;  secondly,  that  even  if  this 
were  not  the  cause  of  the  collision,  all  subsequent 
acts  were  the  acts  of  the  pilot,  and  ho  alone  was 
responsible ; thirdly,  that  the  officers  and  crew 
were  guilty  of  no  negligence;  that  the  quarter- 
master had  done  what  was  best  in  putting  over 
the  helm,  and  had  merely  carried  out  the  pilot’s 
direction,  who  left  him  in  charge,  and  that  a proper 
look  out  had  been  kept. 

Butt,  Q.C.  (Gully  with  him),  for  the  defendants. 
— To  establish  a plea  of  compulsory  pilotage  the 
defendants  must  show  that  the  collision  was  caused 
by  the  sole  act  of  the  pilot,  and  that  no  act  of  their 
master  and  crew  contributed  thereto ; and  of  this 
they  must  give  positive  proof : 

Thf  Annapolin—Tht  Johanna  8toll,  4 L.  T.  Rep.  N.S. 

421  *,  Lush.  29S;  1 Mar.  Law  Cm.  O . S.  09 ; 

The  Iona,  L.  Rep.  1 P.  C.  426. 

Assuming  it  to  be  the  duty  of  the  pilot  to  bring 
the  ship  to  anchor,  and  take  charge  of  her  whilst 
at  anchor,  it  is  the  duty  of  the  master  and  crew  to 
carry  out  the  pilot’s  orders,  to  see  that  the  proper 
amount  of  chain  is  out,  that  the  yards  are  properly 
trimmed,  that  she  lies  steady  while  tne  pilot 
is  below,  and  they  mnst  prove  that  they  did 
these  things,  and  they  have  not  90  proved. 
They  most  show  affirmatively  that  the  sneering 
was  the  result  of  no  negligence  of  theirs,  ana 
that  they  did  all  they  coala  to  prevent  an  accident 
at  the  critical  period  of  the  swinging  of  the  ship. 
If  a pilot  is  incapable,  a master  may  supersede 
him ; similarly,  when  a pilot  is  in  bed,  and  an 
emergency  rises,  the  officer  in  charge  is  bound  to 
act  independently,  and  the  owners  must  bo  re- 

rnsible  for  his  acts  or  omissions.  They  must 
w that  the  quartermaster  took  the  proper  mea- 
sures to  counteract  the  sheer,  and  took  them  in 
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good  time ; if  they  do  not  show  this,  then  the  pilot 
cannot  be  said  to  be  solely  responsible : 

The  Mobile,  Swab.  71,  ift  ; 10  Moo.  P.  C.  C.  471. 
Before  the  pilot  came  on  dock  they  conld  and 
ought  to  have  let  go  the  starboard  anchor.  The 
parting  of  the  cable  must  be  considered  os  the 
causa  causans  of  the  collision,  and  for  this  the  crew 
are  responsible ; and  if  by  this  negligence  the  pilot 
was  put  in  a difficulty  ana  exercised  a wrong  judg- 
ment, he  was  not  sololy  responsible,  for  it  conduced 
to  the  collision  : ( The  Iona,  sup.)  Under  the  cir- 
cumstances, the  look-out  was  insufficient  just  before 
the  collision  ; it  was  not  enough  to  calf  attention 
to  the  Birmah' s lights  in  the  first  instance,  as  they 
approached  her  the  pilot’s  attention  ought  again  to 
have  been  directed  to  her : 

Sir  J.  Karslake  in  reply. 

Nov.  21. — Sir  R.  Puilumore  stated  the  facts  as 
given  above,  and  proceeded  : — Upon  these  facts 
the  first  question  arises,  was  the  City  of  Cainjbridge 
to  blame  for  the  collision  P and  there  arc  a variety 
of  questions  which  I have  had  to  put  to  the  Elder 
Brethren  of  the  Trinity  House  in  order  that  I may 
be  guided  by  their  advice  upon  the  principal 
nautical  points  which  arise  in  this  case.  And, 
first,  they  are  of  opinion  that  she  ought  to  have 
had  more  cable  lot  out  in  the  first  instance ; that 
sixty  fathoms  of  cable  was  not  sufficient ; but  that, 
at  all  events,  when  she  swung  to  the  ebb  tide, 
expecting,  as  she  must  have  done,  a spring  tide  of 
six  knots,  then  more  cable  should  have  been  veered 
out.  It  is  in  evidence  in  the  case  that  she  had  150 
fathoms  of  cable  on  such  anchor,  which  was  avail- 
able for  use. 

The  Eldor  Brethren  think  also  that  the  pilot 
was  to  blame  for  leaving  the  deck  when  he  did 
that  he  ought  not  to  have  gone  away  into  the 
chart  room  when  she  was  three  quarters  swung 
to  the  ebb  tide ; he  ought  to  have  wnitod  till  she 
was  fully  swung,  and  nimsolf  superintended  that 
manoeuvre,  and  seen  that  her  helm  was  properly 
put.  He  left  her  holm  amidships.  No  blame 
attaches  to  the  City  of  Cambridge  with  respect  to 
the  men  that  were  left  on  deck.  There  seem  to 
have  been  sufficient  men,  and  they  were  properly 
stationed.  It  is  to  be  observed  that  when  the 
vessel  swung,  the  wind  and  tide  were  opposed,  and 
no  blame  at  all  afctachos,  in  the  opinion  of  tho 
Elder  Brethren,  with  which  I agree,  to  Boyle,  tho 
quartermaster,  in  the  manoeuvre  which  he  effected. 
He  executed  the  right  manoeuvre  in  counteracting 
the  sheer  tho  vessel  had  taken,  and  thero  was  no 
delay  in  executing  it,  nor  is  there  any  reason  to 
suppose  that  the  pilot,  if  he  had  been  on  deck  in- 
stead of  in  the  chart  room,  wonld  have  directed 
anything  to  bo  done  different  from  what  was  done 
in  his  absenoe. 

The  next  observation  which  the  Elder  Breth- 
ren of  the  Trinity  House  make  is  this  ; that 
the  starboard  anchor  ought  to  have  been  ready 
to  have  been  dropped,  or  ought  to  have  been 
dropped  instantly,  if  it  was  intended  to  rely 
on  it.  But  the  real  and  principal  matter  of  blame 
in  this  case  is  as  follows : Tbe  City  of  Cam- 
bridge ought  novor  to  have  been  allowed  to  go 
down  the  river  stern  foremost,  as  she  was,  into  a 
crowd  of  shipping,  scarcely  avoiding  one  vessel 
beforo  she  was  nearly  into  another;  and  in  the 
opinion  of  the  Elder  Brethren,  it  is  really  a matter 
of  great  astonishment  that  she  did  not  do  more 
damage  than  she  actually  effected.  She  ought  to 
havo  gone  ahead,  at  all  events,  immediately  after 
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she  sighted  the  starboard  anchor,  and  found  it 
clear,  in  the  way  I have  described.  The  Bhip  might 
have  been  under  perfect  command,  and  she  ought 
to  have  been  brought  up  in  the  Sloyne,  and  to  have 
waited  there  till  daylight.  Upon  that  point  the 
Elder  Brethren  of  the  'Trinity  House  have  no  hesi- 
tation at  all,  nor  have  I any  doubt  that  thoir 
judgment  is  perfectly  correct. 

With  respect  to  the  second  point,  I find  upon 
the  evidence  that  the  pilot’s  orders  were  duly 
obeyed ; and  with  respect  to  the  third  point,  I 
have  taken  into  my  careful  consideration  the  in- 

fnious  argument  of  Mr.  Butt,  but,  nevertheless, 
am  of  opinion,  under  the  advice  of  the  Elder 
Brethren  of  tho  Trinity  House,  that  the  crew 
on  board  the  City  of  Cambridge  cannot  be  said 
in  any  way  to  have  contributed  to  the  collision. 
There  was  no  want  of  look  out,  and  no  want  of 
due  notice,  on  the  part  of  those  whose  duty  it 
was  to  keep  a look  out,  to  tho  pilot. 

Lastly,  I come  to  consider  tne  question,  which  is 
fourth  in  order,  whether  tho  Birmah  contributed  in 
any  way  to  this  collision.  Tho  Birmah  was  riding 
with  her  starboard  anchor,  quite  steady,  with 
seventy-five  fathoms  of  chain ; although  in  mere 
shoal  water,  with  more  chain  than  the  City  of  Cam- 
bridge. She  certainly  did  not  sheer,  in  our  opinion, 
into  the  City  of  Cambridge,  but  the  truth  is  told 
in  the  log  kept  on  board  the  City  of  Cambridge 
that  that  vessel  Bheered  into  her.  She  was 
lying  quiet,  and  it  matters  not,  in  the  opinion 
of  the  Elder  Brethren,  whether  her  helm  was 
lashed  to  port  or  starboard ; though  I am  bound 
to  say  that  the  evidence  shows  that  she  had  her 
helm  two  or  three  spokes  to  port  before  the  colli' 
sion  took  place. 

Upon  these  facta,  I can,  of  course,  come  but  to 
one  conclusion,  namely,  that  tho  City  of  Cambridge 
is  solely  to  blame  for  this  collision. 

There  remains  another  question  to  be  discussed, 
namely,  the  question  of  law  applicable  to  the  pilot, 
as  to  which  it  is  not  necessary  to  detain  the  Elder 
Brethren. 


Tub  question  of  compulsory  pilotage  then  came  on 
for  argument. 

It  had  been  proved  by  the  Master  of  the  City  of 
Cambridge  that  when  he  left  the  dock  on  the  night 
of  the  26th  Feb.,  he  had  intended  to  go  straight 
to  sea,  but  that  on  getting  into  the  dock  gates, 
and  seeing  the  state  of  the  weather  outside,  he, 
acting  on  the  advice  of  the  pilot,  determined  to 
anchor  in  the  river  and  wait  till  daylight.  The 
City  of  Cambridge,  on  leaving  the  dock,  was  fully 
equipped  and  ready  for  sea. 

When  a Liverpool  pilot  has  completed  his 
pilotage  service,  and  is  about  to  leave  the 
ship,  he  presents  to  the  master  for  signature 
a certificate  on  a printed  form,  setting  out  the 
nature  and  extent  of  his  service.  The  rates 
which  the  pilot  is  entitled  to  charge  are  printed  on 
the  back  of  this  certificate.  The  pilot  either  ob- 
tains the  money  from  the  master,  or  the  pilotage 
authorities  obtain  it  from  the  agents  of  the  Bhip  in 
Liverpool  by  means  of  the  certificate.  The  certi- 
ficate signed  by  the  master  of  the  City  of  Cambridge 
was  as  follows  : — 

Liverpool  Compulsory  Pilotage  Ckrttficatb. 

No  gratuity  allowed. 

Vessel's  name— ss.  City  of  Cambridge,  of  Glasgow,  from 
Liverpool,  bound  to  Calcutta. 


Draught  of  water— 21ft.  9in. ; twenty -one  feet  nine 
inches. 

Registered  tognage — 1489. 

I oertify  that  Mr.  Joseph  Harrison,  a lioented  pilot  of 
boat  No.  4,  has  piloted  the  said  vessel  from  Morpeth 
Dock  to  N.W.  light  ship,  and  is  entitled  to  pilotage  ac- 
cording to  Act  of  Parliament. 

Towed  from 
To 

Extra  days  2. — W.  H. 

Witness  my  hand,  the  28th  day  of  February  1873. 

John  Smith,  Master. 

To  Messrs.  Allan,  Brothers,  owners  or  agents. 

On  the  back  of  this  pilotage  certificate  the  rates 
charges,  and  receipt  appeared  as  follows: — 

Liverpool  Compulsory  Pilotage  Rates. 
Inward. 

Foreign,  Point  Lynas  to  Liverpool  9a.  per  foot 

„ East  of  Or  me*  head  to  „ 8s.  „ 

Coasting,  half  the  above  rates. 

Outward. 

Foreign,  from  dock  or  river  to  Bell  Beaoon,  4s.  „ 

Coasting  „ „ „ 2s.  „ 

Liverpool  Voluntary  River  Rates. 

Extra  days  in  river,  per  day,  5s. 

For  docking  and  transporting  from  one  dock  to 
another.  It, 

To  and  from  Garston,  21. 

Messrs.  Allan  and  Co., 

Dr.  to  Joseph  Harrison,  pilot.  No.  4 boat. 

£ s.  d. 

For  pilotage  services  rendered  to  the  C’ify  of 


mmmuye,  as  per  Derum^w  od  utuer  Blue, 

21*ft.  at  4s 4 6 0 

Two  extra  days  at  5s 0 10  0 


j£4  16  0 

Settled,  6/3/73. 
pro  Jno.  Loeoe. 

J.  H.  Leeck. 

The  pilotage  of  the  port  of  Liverpoool  is  under 
the  control  of  tho  Mersey  Docks  and  Harbour 
Board,  and  is  regulated  by  the  Mersey  Docks 
Consolidation  Act  1858  (21  <fe  22  Viet.  c.  xcii.), 
sects.  118  to  164.  The  sections  material  to  tha 
present  case  are  as  follow  : — 

Sect.  123.  If  any  person  shall  pilot  any  vessel  into  or 
out  of  the  port  of  Liverpool,  without  having  been  first 
duly  licensed  by  the  board  to  act  as  a pilot,  or  after  the 
expiration  of  his  licence,  and  before  the  same  shall  have 
been  renewed,  he  shall  for  every  suoh  offenoe  be  liable  to 
a penalty  not  exceeding  201. 

Sect.  124.  In  case  any  pilot  shall  refuse  to  take  charge 
of  any  inward  bound  vessel,  upon  a proper  signal  being 
made  for  a pilot,  or  of  any  outward  bound  vessel,  upon 
the  request  of  the  master  thereof  . . . the  board 
may  recall  the  licence  granted  to  snch  pilot,  and  declare 
the  same  to  be  void,  or  may  suspend  the  same  for  such 
time  as  they  shall  think  proper,  Ao. 

Sect.  127.  Every  pilot  taking  uoon  himself  the  charge 
of  any  vessel  shall,  if  »o  required  by  the  master  thereof, 
pilot  such  vessel,  if  sailing  out  of  the  port  of  Liverpool, 
through  the  Queen’s  Channel,  so  far  to  the  westward  as 
the  buoy,  commonly  known  by  the  name  of  tho  Formby 
North-west  Buoy,  or  Fairway  buoy  of  the  Queen’s 
Channel ; and  if  sailing  through  the  Kook  Channel,  pilot 
the  same  so  far  to  the  westward  as  the  North-west  buoy 
of  Hoyle ; and  any  pilot  who  shall  in  any  such  case  refuse 
to  pilot  such  vessel  to  such  distance  as  aforesaid,  shall 
forfeit  his  right  to  receive  any  sum  of  money  for  piloting 
snch  vessel,  and  may  also,  at  the  discretion  of  the  board, 
be  deprived  of  his  licence. 

Sect.  128.  Tho  pilot  in  charge  of  any  inward  bound 
vessel  shall  cause  the  same  (if  need  be)  to  be  properly 
moored  at  anchor  in  the  river  Mersey,  and  shall  pilot  the 
vessel  into  somo  one  of  the  wot  docks  within  the  port  of 
Liverpool,  whether  belonging  to  the  board  or  not,  without 
making  any  additional  charge  for  so  doing,  unless  his 
attendance  shall  be  required  on  board  such  vessel  while 
at  anchor  in  the  river  Mersey,  and  before  going  into 
dock,  in  which  case  he  shall  be  entitled  to  receive  5s.  per 
day  tor  such  attendance. 
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< Sect.  129.  The  master  of  every  inward  bound  vessel 
liable  to  pay  pilotage  rates  shall,  on  coming  within  the 
pilot  station* . as  fixed  by  the  bye  laws  mane  under  the 
authority  of  this  Act,  display  and  keep  flying  the  usual 
signal  for  a pilot  to  come  on  board ; and  if  any  such 
master  shall  omit  so  to  do,  he  shall  be  liable  to  a penalty 
on  every  such  omission  of  not  exceeding  51. ; and  if  any 
pilot  shall  come  within  any  reasonable  distance  of  any 
snch  vessel,  the  master  thereof  shall  render  all  necessary 
assistance  (so  far  aa  may  be  consistent  with  the  safety  of 
euoh  vessel)  to  enable  such  pilot  to  come  on  board. 

Sect.  190.  In  cate  the  master  of  any  inward  bound 
vessel,  other  than  a coasting  vessel  in  ballast  or  under 
the  burthen  of  100  tona,  shall  refuse  to  take  on  board  or 
employ  a pilot,  such  pilot  having  offered  his  services  for 
that  purpose,  such  master  shall  pay  to  such  pilot,  or  if 
more  than  one,  then  to  the  first  of  such  pilots  who  shall 
have  offered  his  services,  the  full  pilotage  rates  which 
would  have  been  payable  to  him  if  he  had  actually  piloted 
such  vessel  in  the  port  of  Liverpool. 

8ect.  136.  And,  whereas  outward  bound  vessels  are 
sometimes  forced  back,  by  storm  or  otherwise,  before  the 
pilots  have  left  such  vessels,  or  before  snch  pilots  have 
conducted  such  vessels  as  far  as  is  required  by  this  Act, 
and  it  is  expedient  that  such  pilots  should  have  reason- 
able compensation  made  to  them  in  addition  to  the  usual 
rates  of  pilotage  : bo  it  onaoted,  that  in  every  such  case 
the  board  may  determine  the  amount  of  snch  compensa- 
tion, so  that  such  compensation  shall  not  in  any  ca*e 
exceed  a moiety  of  the  rates  which  snch  outward  bound 
vessels  would  have  been  liable  to  pay  in  case  such  vessels 
had  not  been  forced  back  as  aforesaid. 

Sect.  138.  If  the  master  of  any  vessel  shall  require  the 
attendance  of  a pilot  on  board  any  vessel  during  her  riding 
at  anchor,  or  being  at  Hoylake,  or  in  the  river  Mersey, 
the  pilot  so  employed  shall  be  paid  for  every  day  or  por- 
tion of  a day  he  shall  so  attend  the  sum  of  5s.  and  no 
more  ; provided  that  the  pilot  who  shall  have  the  charge 
of  any  vessel  shall  be  paid  for  every  day  of  his  altendanoe 
whilst  in  the  river  ; but  no  such  charge  shall  be  made  for 
the  day  on  which  such  vessel,  being  outward  bound,  shall 
leave  the  river  Mersey  to  commence  her  voyage,  or,  being 
inward  bound,  shall  enter  the  river  Mersey. 

Sect.  139.  In  case  the  master  of  any  vessel,  being  out- 
ward bound,  and  not  being  a coasting  vessel  in  ballast, 
or  under  the  burthen  of  100  tons,  tor  which  provision  is 
otherwise  made,  shall  proceed  to  sea,  and  shall  refuse  to 
take  on  be  ard  or  employ  a pilot,  he  should  pay  to  the 
pilot  who  shall  first  offer  himself  to  pilot  the  same,  the 
full  pilotage  rate  that  would  have  been  payable  for  such 
vessel  if  such  pilot  had  actually  piloted  the  same  into 
or  out,  as  the  case  may  be,  of  the  said  port  of  Liverpool, 
together  with  all  the  expenses  incurrrod  in  recovering 
the  same. 

Sir  J.  Kartlake,  Q.C.  and  Milward,  Q.C.  (Clark- 
ton  with  them),  for  the  defendants. — The  main 
question  is,  whether  the  City  of  Cambridge  was 
" proceeding  to  sea;”  if  no,  then  she  was  within 
the  provisions  of  sect.  139,  which  makes  pilotage 
compulsory  in  such  a case.  It  is  admitted  that 
the  vessel  was  ready  for  sea;  and  the  going  into 
the  Mersey  must  be  considered  as  a mere  step  in 
that  direction.  In  Rodriguez  v.  MelhuUh  (24 
L.  J.  26,  Ex.),  which  was  a case  decided  under 
the  similar  section  of  a former  Act  (5  Geo.  4, 
c.  lxxiii.,  s.  35),  Pollock,  C.B.  said:  “Hero  the 
owners  were  bound  to  show  that  the  vessel 
was  compelled  to  have  a pilot  on  board  at  the 
time  of  the  accident.  . . . The  question  is,  whether 
this  vessel  was  proceeding  to  sea.  Now.  if  she  hnd 
her  cargo  on  board,  if  her  master  had  been  ready 
and  everything  prepared  for  starting,  there  would 
he  good  ground  tor  saying  that  she  was  proceeding 
to  sea,  within  the  meaning  of  the  section.  But 
her  rigging  was  not  complete,  and,  being  a vessel 
carrying  tne  mail,  she  was  not  to  sail  until  the 
following  day.  I think,  therefore,  that  she  was 
not  proceeding  to  sea,  and  might  lawfully  refuse 
to  take  a pilot  on  board  whilst  thus  in  the  river. 
The  owners,  therefore,  are  uot  exonerated,  and  I 


this  rule  must  be  discharged.”  Under  the  cor- 
responding sections  relating  to  inward  bound 
ships,  it  has  been  held  that  ships  coming  into  the 
river  with  a pilot  are  bound  to  employ  that  pilot 
or  another  to  take  them  into  dock. 

The  Annapolis — The  Johanna  Stoll , 4 L.  T.  Rep.  N.8. 

417 ; Lush.  295 ; 1 Mar.  Law  Cm.  O.  8.  69. 

In  that  case  it  was  said  by  Dr.  Lushington,  “ The 
original  employment  of  the  pilot  to  take  the  ship 
into  the  port  of  Liverpool  being  compulsory,  the 
next  question  is,  whether  the  compulsion  pre- 
vailed at  the  time  when  the  ship  was  proceeding 
from  the  river  into  dock  and  the  collision  occurred. 
The  ship  had  been  anchored  for  some  days  pre- 
viously in  the  river.  The  128th  section  of  the  local 
Act  is  ftB  follows: — (For  this  section  see  tup.) 
This  section  prescribes  the  duty  of  a pilot  piloting 
a vessel  inward  bound.  It  appears  to  roe  to  pro- 
vide for  all  probable  contingencies.  First,  the 
pilot  is  to  moor  the  vessol  in  tne  river,  if  need  be, 
that  is,  if  she  cannot  go.  at  once  into  dock,; 
secondly,  he  must  pilot  her  into  dock  without 
making  any  addititional  charge ; thirdly,  he  is 
entitled  to  5 1.  a day,  if  his  attendance  is  required 
on  board  the  vessel  whilst  at  anchor,  and  before 
going  into  dock.  It  appears  to  me  that  this  section 
contemplates  considerable  delay  between  mooring 
the  ship  and  taking  her  into  dock,  and  it  provides 
for  the  consequences  of  that  delay  in  two  ways ; 
for  the  master,  that  he  shall  not  pay  more  for 
complete  pilotage,  that  is,  the  bringing  into  dock  ; 
for  tne  pilot,  that  if  detained  on  board  the  ship, 
he  shall  be  paid  for  such  additional  service.  I put 
a very  different  construction  on  the  proviso  be- 
ginning, ' unless  his  attendance  shall  be  required, 
Ac.,’  than  that  contended  for  by  the  plaintiffs. 
The  words,  in  my  judgment,  do  not  diminish  or 
control  the  duty  of  the  pilot,  but  under  circum- 
stances increase  the  pay.’  Similarly,  under  sects. 
138  and  130,  the  pilot  is  bound  to  pilot  an  outward 
bound  vessel  from  dock,  aud  if  there  is  any  delay 
he  becomes  entitled  to  more  pay,  but  is  not  reliovea 
from  any  duty.  The  obligation  is  imposed  upon 
the  pilot  by  sect.  124,  which  imposes  upon  him  a 
nalty  if  no  refuses  to  take  charge  of  an  outward 
und  vessel,  “ upon  the  request  of  tho  master 
thereof.”  This  vessel  was  outward  bound,  and  the 
pilot  went  on  board,  at  the  reauest  of  the  master, 
in  dock,  aud  was  bound  so  to  do.  The  vessel  left 
the  dock  on  her  way  to  sea,  and  only  paused  in  the 
Mersey  for  a favourable  opportunity  to  cross  the 
bar  at  tho  mouth  of  the  river.  Hence,  on  leaving 
the  dock,  she  was  “ proceeding  to  sea,”  within  the 
meaning  of  sect.  139.  and  was  bound  to  take  a 
pilot.  The  test  to  be  applied  is  that,  being  quite 
ready  for  sea,  she  broke  ground  for  that  purpose, 
and  hence  is  within  the  dicta  of  Pollock,  C.B.  in 
Rodriguez  v.  Melhuieh  ( ubi  tup).  Moreover,  to 
give  exemption  it  is  not  necessary  that  pilotage 
should  be  compulsory  at  the  time  the  collision 
happens ; it  is  enough  that  the  pilot  be  employed 
within  a district  within  which  pilotage  is  compul- 
sory by  law  : 

The  Merchant  Shipping  Act  1854  (17  A 18  Viet, 
o.  104)  s.  388. 

The  General  Steam  Navigation  Company  v.  The 
British  mid  Colonial  Steam  Navigation  Com- 
pany (Limited).  L.  Rep.  3 Ex.,  330  ; L.  Rep.  4 Ex. 
238  ; 19  L.  T.  Rep.  N.  8.  357  ; 20  L.  T.  Rep.  N.  S. 
581 ; 3 Mar.  Law  Cai.  O.8. 168,  237. 

A liberal  construction  should  be  put  upon  the 
statute,  and  the  pilot  having  been  employed  for  tho 
purpose  of  taking  the  ship  to  sea,  such  employ- 
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ment  being  compulsory,  it  should  be  considered 
that  he  was  on  board  by  compulsion  of  law  whilst 
the  ship,  although  delaying  her  tiual  departure, 
did  so  only  on  her  way  to  sea,  and  whilst  waiting 
for  daylight.  The  pilotage  certificate  itself  repre- 
sents the  compulsory  pilotage  rafco  outwards  to  bo 
paid  for  pilotage  from  dock  to  the  Bell  Beacon. 

Butt,  Q.C.  and  W.  0.  Otdly,  for  the  plaintiffs.-— 
The  master  was  not  bound  to  take  a pilot  until  he 
actually  proceeded  to  sea.  On  his  being  advised 
by  the  pilot  not  to  go  until  the  next  morning,  he 
could  have  declined  his  services  until  that  time, 
and  would  have  incurred  no  penalty  for  so  doing ; 
he  might  have  anchored  his  own  ship  in  the  river. 
The  keeping  the  pilot  on  board  on  leaving  dock  was 
a purely  voluntary  act,  and  the  pilot  must  be  con- 
sidered as  the  servant  of  the  owners  until  the  ship 
weighed  anchor  to  go  out  of  the  river.  No  pilotage 
became  due  until  that  time,  and  no  penalty  for 
refusing  pilotage  could  till  theu  be  incurred.  The 
mere  refusal  to  have  a pilot  on  board  before  pro- 
ceeding to  sea  constitutes  no  offence.  Under  the 
139th  section  there  must  be  an  actual  proceeding  to 
sea,  and  a refusal  to  take  on  board  or  omploy  a pilot 
for  that  purpose,  before  the  master  became  liable 
to  pay  the  penalty ; this  differs  from  the  inward 
bound  section  (section  130)  in  so  far  as  the  lAtter 
inflicts  the  penalty  on  a mere  refusal.  On  leaving 
the  dock  the  master  was  not  proceeding  to  sea, 
but  to  an  anchorage  in  the  river.  Proceeding  by 
any  number  of  steps  from  one  part  of  the  port  to 
another  is  not  proceeding  to  sea ; the  proceeding 
to  sea  within  the  meaning  of  this  section  takes  place 
when  the  master  weighs  anchor  for  the  last  time 
and  goes  out  of  the  river.  No  rate  for  pilotage 
proper  would  becomo  payable  until  the  ship  ac- 
tually began  to  leave  the  river,  and  the  pilot  in  this 
case  had  at  the  time  of  the  collision  earned,  not  a 
compulsory  rate,but  a rate  which  is  expressly  called 
in  the  certificate  M voluntary that  is  to  say,  a rate 
extra  and  beyond  that  which  the  shipowner  is  com- 
pelled to  pay.  The  payment  of  this  rate  the 
master  might  have  avoided,  if  he  hod  declined  a 
pilot  before  the  time  he  actually  sailed.  Suppose 
the  ship  had  been  sunk  in  consequence  of  the  col- 
lision, or  bad  been  so  damaged  that  she  had  to 
wait  some  weeks  for  repairs,  the  pilot  would  have 
had  no  claim  for  the  compulsory  rate,  and  the 
master  would  have  had  the  right  to  dismiss  him  on 
his  services  being  no  longer  required,  with  the 
payment  of  the  voluntary  rate  for  as  many  days 
as  he  had  served,  Rodriguez  v.  Melhuish  (wt  sup.) 
does  not  really  affect  this  contention,  as  all  that  is 
there  decided  is  that  pilotage  is  compulsory  only 
whilst  a ship  is  actually  preceding  to  sea.  The 
Annapolis- — The  Johanna  Stoll  (ubi  sup.),  is 
clearly  distinguishable,  because  in  that  case  there 
was  a special  clause,  compelling  pilots  to  take  ships 
from  anchorage  to  dock,  and  it  was  whilst  per- 
forming this  operation  the  collision  occurred,  and 
not  whilst  the  ship  was,  or  ought  to  have  been, 
at  anchor;  here,  on  the  other  hand  the  master 
was  not  bound  to  take  a pilot  to  pilot  his 
ship  out  of  dock  and  to  anchor  her  in  the  river, 
nor  was  the  pilot  bound  to  go  on  board  for  that 
purpose ; and.  moreover,  the  collision  took  place 
whilst  the  ship  should  have  been  at  anchor  in  the 
river,  and  whilst  she  was  neither  going  from  dock 
nor  proceeding  to  sea. 

Milward,  Q.  C.  in  reply,  was  stopped  by  the 
court. 

Sir  R.  Phillimore. — As  my  own  private  judg- 


ment is  strongly  adverse  to  the  immunity  of  a 
wrongdoer  on  the  ground  of  compulsory  pilotage, 
I should  be  not  at  all  sorry  if  I could  come  to  the 
conclusion  which  has  been  pressed  upon  me  by  the 
argument  for  the  plaintiffs  ; but  I cannot  do  so. 

It  seems  to  me  that  the  139th  section  must  be 
construed,  as  far  as  one  can  apply  it  to  this  Act  of 
Parliament,  according  to  the  light  of  common 
sense. 

Now  what  is  the  soction : “ In  case  the  master 
of  any  vessel  being  outward  bound,”  then  there 
are  certain  exceptions  which  do  not  apply  to 
this  case — “ shall  proceed  to  soa,  and  shall  refuse 
to  take  on  board  or  employ  a pilot,  he  shall  pay  to 
tbc  pilot  who  shall  first  offer  himself  to  pilot  tho 
same,  the  full  pilotage  rate  that  would  have  been  pay- 
able for  such  vessel  if  the  pilot  hod  actually  piloted 
the  same  into  or  out,  as  the  case  may  be,  of  the 
said  port  of  Liverpool,  together  with  all  expenses 
incurred  in  recovering  the  same.” 

Now  it  appears  to  me  that  the  real  point  to  which 
the  court's  mind  must  be  directed  is,  what  did 
the  Legislature  mean  by  the  word  “ shall  proceed 
to  sea?”  It  could  not  bo  intended  that  the  offence 
of  refusing  to  take  on  board  a pilot  should  not  be 
completed  until  the  vessel  was  actually  at  sea, 
because  the  section  provides  that  he  must  take  tho 
pilot,  tho  first  who  shall  offer  himself  for  the  pur- 
pose of  taking  her  to  sea. 

Now  in  this  case  what  was  the  state  of  the 
vessel  ? The  state  of  the  vessel  was  this  : she  was 
in  every  way  equipped  for  her  long  voyage  to  Cal- 
cutta. There  is  no  doubt  upon  the  point.  What 
are  the  factB  ? That  she  intended  to  go  to  sea,  but 
that  after  a conference  between  the  captain  and 
the  pilot,  who  had  been  taken  ou  board  for  the 
purpose  of  going  to  sea  (a  conference  which  had 
ocen  brought  about  by  the  circnmstances  of  the 
night,  and  other  reasons),  as  to  whether  it  was 
expedient  she  should  go  to  sea  that  night  or  wait 
till  morning  to  cross  the  bar,  it  was  determined  to 
lie  in  the  Mersey  that  night,  and  cross  the  bar  in 
the  morning. 

Shortly  after  she  had  began  to  lie  in  the  Mersey 
the  collision  happened,  and  in  these  circumstances 
can  I really  come  to  the  conclusion  that  the 
vessel  was  not  proceeding  to  sea,  because  an  ac- 
cidental circumstance  prevented  her  from  going 
to  sea  that  very  night?  It  was,  as  I think, 
fairly  enough  put  by  Sir  John  Karslake  in  this 
case,  that  her  staying  outside  the  dock  that  night 
was  a step  in  her  progress  of  procedure  to  sea. 

I really  must  think  that  common  sense  compels 
me  to  put  that  construction  on  the  statute,  and 
having  a strong  opinion  npon  it  I do  not  see  why 
I should  delay  expressing  it  to-night ; although,  if 
there  is  any  desire  of  the  parties  that  l should 
delay  it,  and  give  a more  elaborate  judgment,  I 
would  do  so,  but  I see  no  reason  myself  why  I 
should  delay  expressing  my  opinion  that  thiB  was 
a compulsory  pilotage  under  tne  statute. 

Solicitors  for  tho  plaintiffs,  Simpson  and  North. 

Solicitors  for  the  defendants,  Duncan,  Hill,  and 
Dickinson. 


Thursday,  Jan.  27, 1874. 

The  Kintrai  iit. 

Salvage — Derelict — Abandonment  by  first  salvors 
— Right  to  reward  — Pleading  — Admissions — 
Practice — Evidence. 

Where  in  a salvage  cause  the  plaintiffs  petition 
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states  expenses  to  have  been  incurred  in  rendering 
the  services  without  stating  their  amount  and  the 
defendant's  anstoer  admits  all  the  allegations  of 
the  petition , the  High  Court  of  Admiralty  will 
not  allow  evidence  to  be  called  by  the  plaintiff  to 
show  the  amount  of  the  expenses.  If  specific 
amounts  are  claimed  they  must  be  pleaded  so  as 
to  give  the  defendant  the  opportunity  of  admitting 
or  denying  them. 

Semble,  that  the  court  will,  if  necessary,  amend  the 
pleadings,  allowing  the  plaintiffs  to  set  forth  the 
amounts,  but  giving  the  defendant  time  to  admit 
or  deny  such  amounts. 

Where,  in  a salvage  suit  the  defendants  admit  all  the 
allegations  of  fact  in  the  plaintiffs'  petition,  but 
deny  the  inferences  of  fact  made  therefrom  in 
the  petition,  the  plaintiffs  may  call  evidence  to 
establish  those  inferences. 

Where  a steamship  having  taken  in  tow  a vessel 
in  distress,  and  having  towed  her  for  some  hours 
in  the  track  of  vessels,  on  the  weather  getting  worse 
and  the  lives  of  her  crew  becoming  endangered, 
takes  the  crew  (rut  of  her  and  finally  abandons 
her  in  a place  where  site  is  afterwards  picked 
up  by  another  vessel  and  taken  into  port,  the 
owners,  master,  and  crew  of  the  steamship  are 
entitled  to  salvage  reward  in  respect  of  the  lives  so 
saved,  but  not  in  respect  of  ship  and  cargo. 

These  were  two  causes  (Nos.  6645  and  6665)  of 
salvage  instituted  against  the  barque  Eintracht 
and  her  cargo,  the  one  on  behalf  of  the  owners 
master  and  crew  of  the  steamship  Countess  of 
Dublin,  the  other  on  behalf  of  the  owners  master 
and  crew  of  the  steamship  Hoopoe.  A separate 
petition  was  filed  on  behalf  of  each  steamer,  but 
the  causes  were  then  by  order  of  the  coart 
consolidated,  leave  being  given  for  each  set  of 
plaintiffs  to  appear  separately  by  oounsel  at  the 
hearing.  The  plaintiffs’  petitions  setting  out  tho 
facts  were  as  follows : 

No.  6645. 

1.  The  Countess  of  Dublin  is  a steamship  of 
474  tons  register,  and  of  the  value  of  25,0001.  or 
thereabouts.  At  the  time  of  the  occurrences  here- 
inafter mentioned,  she  was  manned  by  a crew  of 
twenty-four  hands  all  told,  and  wa-*  in  tho  prose- 
cution of  a voyage  from  Dublin  to  Falmouth  with 
a general  cargo  of  the  value  of  44601.  or  there- 
abouts, and  thirty  passengers,  including  some 
emigrants. 

2.  The  Eintracht  is  a barque  of  355  tons  register, 
and  was  loaded  at  the  time  of  the  occurrence  here- 
inafter mentioned  with  a cargo  of  deals  and  fire- 
wood ; the  value  of  the  said  barque  and  her  cargo 
is  agreed  between  the  parties  hereto  at  30001. 

3.  Between  9 and  10  a.m.  on  the  morning  of  the 
16tb  Nov.  1873,  the  said  Countess  of  Dublin  fell  in 
with  the  said  barque  about  seventy  miles  from  the 
Longships,  in  tho  Irish  Channel.  The  barque  was 
derelict  and  water-logged,  her  bowsprit  and  gear 
gone,  her  fore-topmast  and  fore  masthead  carried 
away,  and  her  port  bow  stove  in.  It  was  then 
blowing  a whole  sail  breeze,  from  E.  to  E.S.E., 
with  a rolling  sea. 

4.  The  captain  of  the  Countess  of  Dublin  there- 
ujion  sent  the  mate  and  carpenter  and  three 
hands  on  board  the  barque  in  a boat,  and  the 
mate  having  examined  the  condition  of  the  said 
barque  and  reported  to  the  captain  thereon,  sent 
the  Bteamer's  ooat  with  three  hands  hack  with  a 
line,  to  get  a tow-rope  on  hoard.  The  said  line 
was  then  made  fast  to  a tow-rope  on  hoard  the 


steamer,  and  the  boat  and  the  three  handB  re- 
turned to  the  barque ; hut  the  said  line  parted  in 
hanling  the  tow-rope  on  board  the  barque.  The 
tow-rope  was  then  hauled  hack  on  hoard  the 
steamer,  and  ultimately  the  steamer  steamed 
round  the  barque,  and  one  of  the  steamer’s  lines 
was  thrown  on  board,  by  which  the  tow-rope  was 
at  last  got  on  board  the  barque  and  made  fast, 
and  the  steamer  took  the  barqne  in  tow  at  12.30  p.ra. 

5.  The  steamer  continued  to  tow  the  barque 
until  12.30  a.m.  of  the  17th,  the  sea  had  by  that 
time  become  very  rough,  and  the  wind  was  blow- 
ing a fresh  gale.  The  barque  was  full  of  water, 
the  waves  washing  clean  over  her,  and  the  men  on 
board  being  in  constant  and  imminent  danger 

washed  overboard.  At  this  time  the 
wheel-ropes  parted,  and  she  was  for  a 
considerable  time  nnable  to  continue  towing,  and 
had  to  ship  fresh  steering  gear,  which  caused 
great  danger  to  both  vessels. 

6.  The  steamship  continued  to  tow  the  barque, 
stopping  once  when  in  shelter  under  the  lee  of 
the  Longships  to  freshen  tho  nip  of  the  tow-rope, 
until  about  12.30  a.m.  of  the  18th,  when  the  tow- 
rope,  which  was  a sound  ten-inch  rope,  parted. 
At  this  time  the  wind  was  blowing  a fresh  gale 
from  east  by  south  to  east  south  east,  and  there 
was  a very  heavy  short  broken  sea  on.  The 
steamer's  boat,  which  had  been  towing  behind  the 
barque,  sank,  and  it  became  necessary  to  cut 
her  adrift  in  order  to  prevent  her  fouling  and 
damaging  the  barque’s  rudder.  Tho  vessels  were 
at  that  time  in  the  race  of  the  Lizard,  the  Lizard's 
light  bearing  about  north-west  by  west.  There 
was  no  other  serviceable  boat  on  board  the  barque. 

7.  The  steamer  stood  by  the  barque  till  morning 
in  considerable  danger,  and  the  mate  endeavoured 
to  rig  up  some  side  lights  for  the  barque  with 
candles,  but  they  were  constantly  washed  out  and 
quite  useless,  and  it  was  necessary  to  prepare 
torches,  to  light  in  case  of  danger  of  collision  with 
any  other  vessel  arising. 

8.  Tho  wind  and  sea  continued  very  heavy,  and 
the  barque  was  drifting  on  to  the  Stag  rocks,  with 
her  head  on  shore,  when  at  about  3 a.m.  the  men 
on  board  the  barque  got  the  helm  a-starboard  and 
hauled  the  afteryards  round,  and  got  the  ship's 
head  to  wind.  They  theu  pulled  the  main-stay 
sail  up,  with  the  sheet  to  windward,  till  the  Bhip  a 
head  paid  off.  They  then  set  the  main  trysail, 
hauled  the  main  staysail  sheet  aft  on  the  star- 
board side  and  lashed  the  helm  a little  to  port,  it 
being  impossible  for  any  person  to  remain  at  the 
helm,  on  account  of  the  waves  washing  over,  and 
the  men  being  obliged  to  stop  in  the  rigging. 
By  these  acts,  which  were  accomplished  with 
great  difficulty  and  danger,  they  succeeded  in 
getting  tho  barque  to  drift  clear  of  the  Stag  rock 
by  about  fifty  yards, 

9.  Between  three  and  four  in  the  morning,  when 
daylight  broke,  the  weather  moderating  slightly, 
tho  steamship  again  succeeded  in  getting  the 
barque  in  tow  with  two  hawsers,  a ten-inch  and 
and  a new  six-inch  hawser,  but  it  not  being  pos- 
sible, on  account  of  the  wind  and  sea,  to  get 
round  the  Lizard,  tho  steamship,  with  the  barque 
in  tow,  bore  up  for  Mullion,  under  the  lee  of  tho 
Lizard,  and  anchored  there  at  11  a.m.  of  the  18th 
until  8 a.m.  of  tho  19th. 

10.  On  the  evening  of  the  18th,  two  small  tugs 
camo  to  the  steamer,  having  been  sent  by  the 
steamer’s  agents  to  assist  her  if  necessary,  but 
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the  steamer  begun  to  tow  the  barque  to  Falmouth 
at  8 a.m.  of  the  19th  without  their  assistance. 
After  two  and  a half  hours  towing  by  the  steamer 
alone,  the  two  tugs  assisted  to  tow,  and  the  barque 
was  finally  brought  into  Falmouth  Harbour  at 
2.30  p.m.  of  the  19th. 

11.  Had  it  not  been  for  the  services  aforesaid, 
the  steamship  would  have  arrived  at  Falmouth  on 
the  night  of  Sunday  the  16th,  when  Bhe  was  due, 
and  in  consequence  she  consumed  forty  tons  extra 
cobIb  and  a large  extra  quantity  of  provisions  were 
consumed  by  the  passengers,  ana  many  of  the 
passengers  had  to  be  forwarded  to  their  destina- 
tions by  train,  and  their  fare  had  to  be  paid.  Some 
of  the  emigrants  raiBsed  their  ship  from  Plymouth 
to  New  South  Wales,  and  bad  to  be  compensated 
and  kept  by  the  owners  of  the  steamship  for  a 
considerable  time.  And  the  tugs  have  to  be  paid 
301.  at  least  between  them.  The  barque  was 
finally  made  fast  at  Falmo\ith  with  an  eight-inch 
hawser  belonging  to  the  steamship,  which  was 
left  in  her,  ana  was  of  the  value  of  10 1. 

12.  During  the  whole  of  the  time  aforesaid  the 
captain  and  crew  of  the  steamship,  and  the  mate 
and  men  on  board  the  barque,  were  in  constant 
exertion,  and  the  captain  never  had  his  clothes  off, 
and  never  left  the  deck  except  for  two  hours.  The 
mate  and  men  on  board  the  barque  were  constantly 
wet,  and  in  risk  of  their  lives. 

No.  6665. 

1.  The  Hoopoe  is  a screw  steamer  of  1004  tons 
register,  and  120*400  horse-power,  and  is  of  the 
value  of  18,5001.  or  thoreabouts.  At  the  time  of 
the  events  hereinafter  stated,  she  was  manned  by 
a crew  of  twenty-four  hands,  and  was  bound  on  a 
voyage  from  Antwerp  to  Liverpool,  with  a general 
cargo.  The  valne  of  the  said  cargo  was  13,3871. 
or  thereabouts. 

2.  About  noon  on  the  15th  Nov.  1873,  the  Hoopoe 
was  about  fifty  miles  from  the  Longships  light,  and 
Bteering  a course  for  the  Smalls.  The  wind  was 
about  S.E.,  very  light.  At  this  time  those  on 
board  the  Hoopoe  observed  a barque  on  the  star- 
board bow,  flying  a signal  of  distress. 

3.  The  Hoopoe  bore  down  upon  the  barque,  which 
was  the  Eintracht,  of  Griefs w. tide,  of  355  tons 
register,  laden  with  a cargo  of  timber.  She  had 
come  into  collision  with  a vessel  in  the  Bristol 
Channel  some  days  before,  and  had  been  seriously 
damaged,  and  had  become  waterlogged,  and  was 
being  driven  by  the  wind  out  into  the  Atlantic 
Ocean,  without  power  to  holp  herself. 

4.  The  master  ofthc2?miracM  hailed  the  Hoopoe 
to  take  his  vessel  in  tow ; he  at  the  same  time 
stated  that  he  had  nothing  for  tho  crew  to  eat  but 
a barrel  of  biscuits  and  some  salt  provisions. 

5.  The  mate  of  the  Hoopoe  was  accordingly  sent 
with  four  men  in  a boat  to  get  a line  from  the 
Eintracht,  but  in  consequence  of  the  condition  of 
the  Eintracht  her  crew  could  not  get  out  either 
lino  or  hawser,  and  the  master  of  the  Eintracht 
asked  the  master  of  the  Hoopoe  to  send  his  own 
line  and  hawser.  This  was  done,  the  hawser  sent 
being  a nine- inch  one,  and  the  beet  on  board  the 
Hoopoe.  It  was  made  fast  to  the  chain  of  the 
Eintracht,  and  thirty  fathoms  were  paid  out. 

6.  The  Hoopoe  then  began  to  low  the  Eintracht 
towards  Milford  Haven,  and  continued  towing  till 
about  4 p.m.  It  was  then  getting  dark  ; the  wind, 
still  from  tho  eastward,  was  increasing  in  force; 
the  sea  had  risen,  and  beat  heavily  against  the 
bows  of  the  Eintracht,  causing  so  grout  a strain 


on  the  tow-rope  that  it  appeared  likely  to  part. 
And  the  weather  looked  even  more  threatening. 

7.  In  these  circumstances,  the  master  of  the 
Hoopoe  advised  those  on  board  the  Eintracht  for 
their  own  Bafety  to  oomo  on  board  the  Hoopoe.  It 
was  then  discovered  that  the  boats  of  the  Eintracht 
were  disabled,  and  her  master  and  crew  (twelve  in 
all)  were  therefore  taken  off  in  two  trips  by  the 
boats  of  the  Hoopoe. 

8.  The  Hoopoe  continued  to  tow  the  Eintracht, 
though  the  wind  and  sea  continued  to  increase,  till 
8 p.m.  At  this  time  she  had  brought  the  Eintracht 
about  twelve  miles  on  her  rood  to  and  within  forty 
miles  of  Milford  Haven.  The  after  iron  bits  of 
the  deck  of  the  Hoopoe  then  gave  way,  and  then 
first  one  and  then  another  of  the  strands  of  the 
hawser  gave  way,  and  the  whole  parted  and  was 
lost.  The  night  was  very  dark,  the  weather  kept 
getting  worse,  and  the  Hoopoe  had  not  a large 
supply  of  coal  on  board.  Her  master  was  there- 
fore obliged  to  continue  his  voyage  to  Liverpool. 

9.  The  Eintracht  was  on  the  following  morning 
found  by  the  steamship  Countess  of  Dublin,  then 
on  a voyage  from  Dublin  to  Falmouth,  and  ulti- 
mately towed  into  the  Port  of  Falmouth  and  saved. 

10.  If  the  Eintracht  had  not  been  met  with  and 
towed  by  the  Hoopoe  as  aforesaid,  she  would  have 
drifted  further  into  tho  Atlantic  Ocean  and  out  of 
the  track  of  vessels.  The  Hoopoe,  by  towing  her 
as  aforesaid,  brought  her  nearer  to  the  coast  and 
more  within  the  track  of  vessels,  and  in  particular 
into  the  course  of  the  Countess  of  Dublin,  which 
otherwise  would  never  have  met  her. 

11.  The  aforesaid  services  of  the  Hoopoe  largely 
contributed  to  the  saving  of  the  Eintracht , her 
cargo  and  freight,  from  total  loss. 

12.  By  the  aforesaid  services  of  the  Hoopoe , the 
lives  of  the  master  and  crew  of  the  Eintracht  were 
saved. 

13.  In  rendering  the  aforesaid  services,  the 
Hoopoe,  lost  her  hawser,  worth  40 1. 

14.  The  value  of  the  Eintracht , her  cargo,  and 
freight,  ib  3000f. 

The  answer  filed  by  the  defendants  to  both 
petitions  was  as  follows  : 

Thomas  Cooper,  solicitor  for  the  owners  of  the 
barque  or  vessel  Eintracht,  and  of  the  cargo  now 
or  lately  laden  therein,  says  as  follows  : 

1.  He  submits  to  the  judgment  of  this  honorable 
court  upon  the  statements  of  fact  contained  in 
the  petition  filed  in  cause  No.  6645,  which  state- 
ments he  admits  to  be  true  in  Bubstance. 

2.  Ho  admits  tho  truth  of  the  statements  con- 
tained in  the  first  nine  articles  of  the  petition  filed 
in  cause  No.  6665,  but  lie  denies  the  truth  of  the 
deduction  sought  to  be  drawn  therefrom  in  Arti- 
cles 10  and  11  of  the  said  petition,  and  submits 
to  the  judgment  of  this  honorable  court  as  to 
whether  such  deductions  ought  or  not  to  be  drawn 
from  tho  facts  stated. 

3.  He  further  says  that  the  Hoopoe  finally  and 
altogether  abandoned  her  attempted  service  of 
saving  the  Eintracht  and  her  cargo,  and  left  her  a 
derelict,  and  without  any  other  assistance  near 
her,  and  he  submits  that  the  ownere,  master,  and 
crow  of  tho  Hoopoe  are  not  entitled  to  any  remu- 
neration for  their  towage  of  the  Eintracht. 

4.  He  denies  the  truth  of  tho  allegation  con- 
tained in  Articlo  12  of  the  said  petition  in  cause 
No.  6665,  and  says  that  the  master  and  crew  of 
the  Eintracht  would  in  fact  have  been  saved  by 
the  Countess  of  Dublin,  or  by  some  other  vessel. 


MARITIME  LAW  CASES. 


201 


Adm.] 


The  Eihtracht. 


[Adm. 


The  pleadings  were  thereupon  concluded,  the 
value  of  the  E intrachi  and  her  cargo  being  agreed 
at  30001. 

Jan.  27,  1874. — The  cause  came  on  for  hearing 
before  the  learned  judge,  assisted  by  Trimly 
Masters. 

Bayford  and  Davidson  appeared  for  the  Countess 
of  Dublin. 

Pkillimore  for  the  Hoopoe. 

Clarkson  and  Lamb  for  the  defendants. 

Bay  ford  proposed  to  call  evidence  for  the  pur- 
pose of  showing  what  was  the  amount  of  the 
expenses  alleged  in  per.  11  of  his  petition  (No. 
6645),  to  have  been  incurred. 

Clarkson  objected  on  the  ground  that,  the 
answer  (par.  1)  having  absolutely  admitted  the 
statements  in  the  petition,  it  was  against  the 
practice  of  the  court  to  allow  evidence  to  be  called 
in  support  of  any  allegations  made.  If  the  plain- 
tiffs had  wished  to  charge  the  defendants  with 
specific  amounts  they  were  bound  to  have  set  those 
amounts  out  in  extenso  in  their  petition,  and  so 
given  the  defendants  an  opportunity  of  consider- 
ing whether  they  would  admit  them  or  deny  them. 
Moreover  the  court  never  allows  these  amounts 
in  solido ; it  roughly  estimates  the  expenses  to 
which  tho  salvors  have  been  put,  and  includes 
theie  in  its  general  award ; it  will  not  ordinarily 
allow  specific  evidence  to  bo  given  of  the  loss. 
The  court  is  quite  capable  of  judging  these  amounts 
without  figures  being  laid  before  it. 

Bayford  in  reply. — If  I am  not  allowed  to  pro- 
duce evidence  in  the  pleadings  as  they  now  stand, 
I must  ask  for  leave  to  amend. 

Sir  R.  Phillimoke. — There  can  be  no  doubt  that 
if  the  plaintiffs  wished  to  give  in  evidence  these 
amounts,  they  ought  to  haTe  been  pleadc*!,  and  I 
cannot  in  the  present  state  of  the  pleadings  allow 
evidence  to  be  called  to  Bhow  what  they  were. 
These  amounts  are  always  taken  roughly  in  salvage 
causes,  and  I have  never  allowed  any  evidence  to 
be  given  whero  the  defendants  have  admitted  the 
whole  petition.  To  do  so  would  admit  all  kinds  of 
side  issues,  and  increase  tho  expense  of  these  suits 
enormously,  and  so  defeat  the  very  object  of  the 
admission.  I must,  however,  acccae  to  Mr.  Bay- 
ford’s  application  for  an  amendment  if  he  presses 
it,  provided  the  defendants  have  the  opportunity 
of  considering  whether  they  admit  or  deny  the 
petition  as  amended,  but  I think  that  tho  de- 
fendants have  enough  in  the  pleadings  already  for 
practical  purposes. 

Clarkson  objected  to  evidence  being  called,  but 
was  willing  to  acoept  the  statement  of  the  plain- 
tiffs’ counsel  of  the  amount  of  the  expenses,  and 
this  was  agreed  to. 

Phillimore  then  tendered  evidence  in  support  of 
the  allegations  in  paragraphs  10,  11,  and  12  of  the 
petition  (No.  6665),  which  were  denied  by  the 
answer;  this  evidence  was  objected  to  by  the  de- 
fendants on  the  ground  that  the  answer  did  not 
deny  any  facts,  out  only  the  deductions  from 
facts  already  admitted;  evidence  however  was 
admitted  by  tho  court  on  the  ground  that  the 
position  of  the  Hoopoe,  and  the  degree  of  peril  to 
which  her  crew  was  exposod,  were  facts  which 
were  denied  by  the  answer,  and  which  conse- 
quently must  bo  proved. 

Evidence  was  then  called  to  Bhow  that  the 
Eintradit , when  found  by  tho  Hoopoe,  was  about 
iu  ihe  track  of  vessels,  but  the  wind  having 
freshened  from  the  E.  S.  E.,  she  would  have 


drifted  (the  winding  continuing  the  same)  out  into 
the  Atlantic  out  of  the  track  of  vessels  if  the 
Hoopoe  had  not  towed  her  as  she  did ; the  Ein- 
tradit had  actually  drifted  from  the  time  Bho  had 
boon  in  collision  some  forty  or  fifty  miles ; at  the 
time  the  crew  were  taken  off  she  was  dragging 
under  wator. 

Bayford  for  the  Countess  of  Dublin,  submitted 
that  the  service  was  meritorious  and  deserving 
of  considerable  reward. 

Phillimore  for  the  Hoopoe  contended  that  his 
clients  were  entitled  to  reward  for  salvage  of  both 
life  and  property;  for  the  former  by  reason  of 
rescuing  the  crew,  for  the  latter  by  reason  of 
having  brought  the  ship  into  a place  where  she 
was  more  certain  of  being  salved.  It  is  not 
because  salvors  abandon  after  making  meritorious 
efforts  to  salve  and  bringing  to  a place  where  there 
is  a greater  chance  of  her  being  saved  that  they 
lose  their  reward. 

The  E.  U.,  1 Spink's  Eoc.  and  Adm.  63. 

Clarkson  for  the  defendants. — We  admit  that 
tho  Hoopoe  has  rendered  life  salvage,  but  deny 
any  service  to  ship  and  cargo  by  that  vessel.  To 
constitute  salvage  service  there  must  be  a leaving 
of  the  property  in  safety ; here  the  ship  was  left 
as  a derelict  at  sea.  It  is  true  that  first  salvors 
may  recover  although  the  salvage  is  completed  by 
others,  but  there  must  be  no  actual  abandonment 
by  the  first  salvors,  and  they  must  have  contributed 
to  the  result. 

The  Gouge  Basliam,  5 C.  Rob.  322 ; 

The  Atlas,  Lush.  518 ; 5 L.  T.  Rep.  N.  S.  434;  l Mar. 

Law  Cas.  O.  8. 168,  235. 

The  real  question  is  whether  there  has  been  ar. 
entire  service  rendered  by  both  sets  of  salvors 
resulting  in  the  entire  safety  of  the  ship.  The 
first  salvors  did  not  contribute  in  any  way  to  the 
service. 

Phillimore  in  reply. 

SirR.  Phillimore. — This  is  undoubtedly  a case  in 
which  a very  meritorious  service  has  been  rendered 
to  both  life  and  derelict  property.  After  consul- 
tation with  the  elder  brethren  of  the  Trinity 
House,  as  to  the  effect  of  tho  towage  performed 
by  the  Hoopoe,  I am  clearly  of  opinion  that  that 
vcssol  is  not  entitled  to  rewnra  in  respect  of 
services  rendered  to  ship  and  cargo,  but  that  she 
is  unquestionably  entitled  in  respect  of  the  lives 
which  she  saved.  The  other  service  rendered  by 
the  Countess  of  Dublin  was  to  ship  and  cargo 
alone.  The  service  was  well  rendered,  there  being 
great  probability  that  the  vessel  might  have  been 
lost,  or,  what  never  must  be  forgotten  in  these 
cases,  that  Bhe  mif  lit  have  boon  a source  of 
danger  to  other  vessels  whilst  floating  about  in 
the  ocean.  Unfortunately  the  sura  with  which  I 
have  to  deal  is  very  small,  and  I am  sorry  to  sav 
that  the  reward  cannot  be  very  large.  I shall 
award  2001.  to  the  Hoopoe,  and  8001.  to  the 
Countess  of  Dublin,  with  costs.  These  sums  will 
cover  all  expenses  and  damage  sustained  by  the 
salvors.  I will  certify  for  costs  in  the  case  or  the 
Hoopoe. 

Proctor  for  the  Countess  of  Dublin,  IF.  Q. 
Jennings. 

Proctors  for  tho  Hoopoe,  Toller  and  Sons. 

Solicitor  for  the  defendants,  Thomas  Cooper. 
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Jan.  21  and  22,  1874. 

The  Lancashire. 

Collision — Fog — Ferry  boat — Right  to  run — Lia- 
bility— Deposition*  before  Receiver  of  wreck. 

A steam  ferry  boat  continuing  to  cross  and  reoross 
the  river  Mersey  during  a dense  fog  takes  upon 
herself  the  responsibility  incident  to  such  a course, 
and  is  not  entitled  to  set  up  public  convenience 
against  the  probability  of  loss  of  life  and  pro- 
perty ; but  she  will  he  liable  for  any  damage  done 
to  other  vessels  with  which  she  may  come  into 
collision,  provided  those  vessels  take  the  precau- 
tions required  by  law  to  warn  her  of  their 
position,  (a) 

A receiver  of  wreck  in  taking  depositions  under  the 
Merchant  Skipping  Act  1854  (17  Sf  18  Viet.  c. 
104)  sect.  448,  should  put  down  the  facts  deposed 
to  as  given  by  the  deponent,  and  should  not  correct 
any  statement  made  by  the  deponent  which  within 
the  personal  knowledge  of  the  receiver  is  erro- 
neous. (6) 


(o)  Thie  same  principle  is  affirmed  with  regard  to 
vessels  crossing  a good  anchorage  ground  at  sea  in  The 
Otter,  pout  |>.  208 — Ed. 

(6)  Depositions  taken  before  receivers  of  wreck  are 
now  oommonly  used  in  the  High  Court  of  Admiralty  for 
the  purposes  of  cross-examination,  and  sometimes  even 
for  contradicting  witnesses  who  hare  made  different 
statements  at  different  times.  On  ths  purposes  of  cross- 
examination  there  is  no  doubt  these  depositions  may 
lawfully  be  used  just  as  much  as  any  other  statement  in 
writing  signed  by  a witness.  But  to  oontradiat  a witness 
they  are  not  admissible,  although  so  used  in  the 
Admiralty  Court  (see  Norihard  r.  Pepper,  2 Mar.  Law 
Caa.  O.S.  62) ; and  it  should  not  be  forgotten  that  they 
hare  been  used  for  that  purpose  in  that  court  rather  by 
consent  than  in  consequence  of  any  decision.  If  they 
were  admissible  for  such  a purpose.no  doubt  it  would  be 
very  important  that  the  receivers  should  take  down  only 
what  the  deponents  say,  and  should  not  themselves  offer 
any  suggestions.  When,  however,  the  object  of  the 
enactment  is  considered,  it  will  bo  seen  that  it  is 
obviously  the  receiver's  duty  to  extract  from  a deponent 
the  best  and  most  accurate  information  that  it  Is  pos- 
sible to  procure  on  the  subject  of  the  loss  inquired  into, 
and  that  the  Act  never  contemplated  these  depositions 
being  used  to  contradict  witnesses  as  to  the  mode  in 
which  the  loss  occurred  ; if  they  oould  be  used  to  contra- 
dict at  all  it  would  only  be  in  case  tho  witness  denied 
that  injury  or  loss  of  any  kind  had  taken  place  after 
having  sworn  so  in  the  deposition.  The  object  of  the 
enactment  (Merchant  Shipping  Act  1864,  sect.  +48)  is  to 
enable  the  receiver  on  ascertaining  that  a vessel  has  been 
lost  or  damaged,  to  obtain  accurate  information  respect- 
ing her  name  and  character  and  her  cargo,  the  cause  of 
her  loss  or  injury,  whether  salvage  service  was  rendered 
to  her,  and  such  other  things  as  the  receiver  may  think 
useful  to  the  Board  of  Trade  and  to  Lloyds , to  each  of 
whom  he  is  bound  to  Bend  a cony  of  the  deposition.  The 
provision  has  two  objects  i first,  to  let  the  Board  of 
Trade,  upon  inquiry  as  to  the  causes  of  the  loss  and 
injury,  and  as  to  the  necessary  steps  to  be  taken  in  that 
particular  ease,  and  to  prevent  the  recurrence  of  similar 
catastrophes ; secondly,  to  inform  the  persons  roost 
interested,  whether  owners  or  underwriters,  by  publica- 
tion in  a place  where  such  losses  are  usually  announced. 
The  exact  aot  of  negligonoe  which  occasioned  the  loss 
it  is  no  part  of  the  receiver’s  duty  to  inquire  into ; be 
has  to  do  only  with  the  broad  fact  of  tho  loss.  If  this  be 
the  cnee,  it  is  his  business  to  make  the  deposition 
accurate,  if  within  his  power.  He  would  not  be  justified 
in  allowing  a man  to  depose  by  mistako,  or  even  wilfully, 
that  a oomsion  had  occurred  off  the  North  Coast  of  Ire- 
land if  it  had  to  the  receiver’s  knowledge  occurred  off 
the  coast  of  Cornwall.  The  deponent  might  so  depose  to 
state  of  things  which  would  have  the  effect  of  setting  up 
a policy  of  insurance  which  would  otherwise  be  vitiated 
by  deviation.  With  the  greatest  respect  to  ths  learned 
judge,  whatever  value  a receiver  may  take  from  a depo- 
sition by  correcting  a palpable  error  in  it,  he  thereby  only 


This  was  a cause  of  collision  instituted  on  behalf 
of  the  owners  of  the  screw  steamship  Levant 
against  the  steam  ferry  boat  Lancashire  and 
against  the  Birkenhead  Improvement  Commis- 
sioners,, her  owners  intervening. 

The  case  on  behalf  of  the  plaintiffs,  as  appear- 
ing from  their  petition  and  evidence  was  that  the 
Levant  was  a screw  steamship  of  472  tons  register, 
and  at  the  time  of  the  collision  was  bound  from 
Liverpool  to  Constantinople.  She  left  the  Queen’s 
Basin  in  the  river  Mersey,  on  Oct.  26th,  1873, 
about  one  a.m.,  in  charge  of  a licensed  pilot,  and 
came  to  an  anchor  in  tho  river  opposite  the  Albert 
Dock  warehouses,  according  to  the  evidence  of 
her  pilot  and  crew  (the  exact  place  in  which  she 
was  being  a matter  in  dispute),  she  rode  to  sixty 
fathoms  of  chain  in  a clear  berth,  and,  as  alleged 
by  the  plaintiffs,  in  a safe  and  proper  anchorage. 
At  the  time  tho  Levant  came  to  an  anchor  it  was 
a fine  clear  night  and  lights  were  plainly  viBiblo, 
and  the  Levant  hoisted  her  regulation  riding 
lights.  It  was  alleged  by  tho  plaintiffs  that  the 
crew  of  the  Levant  kept  an  anchor  watch  and  a 
good  look-out.  About  6.30  a.m.  on  the  morning  of 
Oct.  26th  a dense  fog  set  in,  and  as  alleged  by 
the  plaintiffs  the  fog  bell  on  board  the  Levant  was 
rung  loudly  at  intervals  of  less  than  half  a minute. 
The  Levant  bad  come  to  anchor  on  the  flood  tide, 
but  when  the  fog  came  on  the  tide  had  turned  and 
she  was  riding  on  the  ebb,  with  her  head  to  the 
southward.  At  about  7.30  on  the  same  morning 
the  Lancashire  approached  the  Levant  in  the  fog, 
and  in  spite  of  hailing  from  the  Levant  struck 
that  ship's  stem  with  her  own  port  sponson.  The 
petition  of  the  plaintiffs  after  setting  out  the 
above  facts  charged  the  Lancashire  with  negli- 
gence as  follows : 

7.  Those  on  board  the  Lancashire  were  navigating  her 
at  an  improper  rate  of  speed  before  tbe  said  collision. 

8.  A proper  and  sufficient  look-out  woe  not  kept  on 
board  the  Lancashire  before  the  said  collision. 

9.  Those  on  board  the  Lancashire  improperly  neglected 
to  keep  olear  of  the  Levant. 

10.  Having  regard  to  tbe  state  of  the  weather,  it  was 
an  improper  proceeding  on  the  part  of  those  on  board  the 
Lancashire  to  arose  the  river  Mersey. 

11.  Those  on  board  the  Lancashire  improperly  neg- 
lected to  blow  her  whistle  as  frequently  os  is  required  by 
law. 

12.  The  said  collision  was  occasioned  solely  by  the 
negligence  or  carelessness  of  those  in  charge  of  the  Lan- 
cashire, and  was  not  occasioned  by  any  negligence  or 
carelessness  on  the  part  of  those  in  charge  of  the 

Levant. 

The  defendant’s  answer  was  as  follows : — 


1.  The  Lancashire  is  a Large  double-ended  paddle-wheel 
steam  ferry  boat,  and  is  steered  from  a platform  placed 
in  the  middle  of  the  vessel  upon  the  saloon  deck,  whioh 
is  shove  the  passengers’  deck  oabin. 

2.  On  the  morning  of  the  26th  Oct.  lest,  at  or  about  a 
quarter-past  seven  o'clock,  the  Lancashire  left  the 
Woodsiae  landing  stage  for  the  George’s  landing  stage 
on  the  Liverpool  side  of  the  river  Mersey.  The  tide 
being  ebb,  ana  it  being  the  practice  of  the  ferry  boats  to 
leave  and  approach  the  stagee  head  to  tide,  the  Lancashire 
left  the  stage  with  her  head  to  tbe  south,  came  ronnd 
under  a starboard  helm,  and  proceeded  in  a north- 
easterly direction  towards  the  George's  landing  stage. 
A good  look-out  was  kept.  The  master  was  at  the 
engine  telegraph,  one  man  was  forward  on  the  saloon 
deck  on  the  look-out,  two  men  wore  at  the  wheel,  and 
one  man  was  at  the  steam  whistle.  The  Lancashvre 
proceeded  at  a slow  speed,  about  three  knots  an  hour. 

3 At  the  time  tbe  Lancashire  left  the  Wood  side 


performs  his  duty,  and  this  he  is  bound  to  do  quite 
irrespective  of  any  future  consideration  as  to  the  cross- 
examination  of  witnesses  in  the  Admiralty  Court. — Ed. 
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landing  stage  there  wae  a dense  fog,  the  wind  calm. 
From  the  tame  of  leaving  the  stage  the  whittle  was  con- 
tinuously sounded. 

4.  A few  minutes  after  leaving  the  'Voodside  landing 
stage,  and  in  about  mid-river,  abreast  of  the  George's 
landing  stage,  the  look-oat  man  forward  called  out 
“ Vessel  right  a-head."  The  engines  were  immediately 
reversed  full  speed.  The  Levant  was  seen  about  half  a 
boat's  length  a head,  no  lights  visible  on  her,  and  no  bell 
ringing,  as  required  by  law.  The  port  bow  of  the 
Lancashire  struck  the  starboard  side  of  the  stom  of  the 
Levant,  causing  damage  above  the  water  line  only. 

5.  The  Levant  was  anchored  in  the  regular  track  of  the 
Woodsido  ferry  boats,  bad  no  bell  ringing  as  required  by 
law,  and  no  proper  look-out. 

6.  Except  so  far  as  they  are  herein  admitted,  the  defen- 
dants deny  the  truth  of  the  allegations  contained  in  the 
plaintiffs'  petition. 

7.  The  said  collision  was  caused  wholly  by  the  negli- 
gent and  improper  conduct  of  those  on  board  the  Levant. 
They  anchored  their  vessel  in  an  improper  and  unsafe 
berth,  in  the  known  track  of  the  ferry  steamers.  They 
had  not  a proper  look-out,  nor  a bell  ringing  as  required 
by  law. 

8.  The  said  collision  was  not  caused  by  any  negligence 
on  the  part  of  those  on  board  the  Lancashire,  and  was, 
so  far  as  they  were  oonoerned,  an  inevitable  aocident 
under  the  circumstances. 


The  pleadings  were  therefore  concluded. 

Evidence  was  called  by  plaintiffs  to  support  the 
allegations  in  their  petition  that  they  duly  Hounded 
their  bell  during  the  fog,  Ac.  It  nppeared  in  the 
course  of  the  cross-examination  of  the  mate  of  the 
Levant  that  when  making  his  deposition  before  the 
receiver  of  wreck  as  to  the  injury  to  that  vessel,  he 
had  stated  in  the  first  instance  that  the  vessel  was 
lyingat  the  time  of  collision  on  the  flood  tide  with  her 
head  to  the  northward ; this  statement  the  receiver, 
from  his  own  knowledge  of  the  circumstances  per- 
ceiving to  be  incorrect,  altered  by  inserting  the 
actual  fact,  viz.,  that  the  Levant  was  lying  at 
anchor  on  an  ebb  tide,  with  her  head  to  the  south- 
ward. Tho  plaintiffs  evidence  is  sufficiently  set 
out  in  the  judgment. 

The  evident  e called  by  the  defendants  showed 
that  the  Lancashire  is  one  of  three  large  ferry 
boats  running  between  Liverpool  and  Woodside  in 
the  river  Mersey  ; they  carry  both  goods  and  pas- 
sengers, and,  daring  the  night  and  also  during 
foggy  weather,  form  the  only  means  of  communi- 
cation between  the  Lancashire  and  Cheshire  shores 
in  that  part  of  the  Mersey ; they  always  run  during 
foggy  weather  in  order  to  keep  open  the  communi- 
cation. These  boats  cross  the  Mersey  within  a cer- 
tain space  commonly  known  as  the  “Ferry  Track,” 
which  is  within  a line  drawn  from  the  north 
pierhead  of  the  Manchester  Dock  entrance  on  the 
Liverpool  side  to  the  south  end  of  the  Woodside 
landing  stage,  and  another  line  drawn  from  the 
north  pierhead  of  the  Morpeth  Dock  entrance  on 
the  Cheshire  side  to  the  south  end  of  the  Prince’s 
landing  stage.  When  running  in  a fog  only  two 
boats  are  worked,  and  the  running  iB  so  arranged 
that  only  one  is  making  the  transit  at  the 
same  time.  Attempts  had  been  made  by  the 
Birkenhead  Commissioners  to  induce  the  Mersey 
Docks  and  Harbour  Board  to  make  a bye- 
law prohibiting  vessels  from  anchoring  in  tho 
ferry  track,  but  tho  board  had  declined  to  do  so  on 
the  ground  that  they  did  not  consider  that  they 
had  the  power  under  their  Acts;  it  appeared,  how- 
ever, that  the  superintendent  of  pilots  had  given 
informal  directions  to  pilots  ordering  them  tokeep 
vessels  under  their  charge  clear  of  tne  ferry  track 
whilst  at  anchor.  Masters  of  the  ferry  boats 
had  instructions  from  the  Birkenhead  commis- 


sioners to  endeavour  during  foggy  weather  to 
induce  all  vessels  lying  in  tlioir  course  to  keep 
their  bells  going  constantly,  so  as  to  give  them  due 
warning  of  their  position.  During  foggy  weather 
a bell  is  rung  on  the  George  Landing  Stage, 
and  another  on  the  Woodside  Landing  Stage; 
when  a ferry  boat  is  about  to  leave  either  stage, 
her  steam  wnistle  is  sounded,  and  is  replied  to  by 
the  bell  on  the  other  stage,  so  that  the  steamer 
may  know  the  right  direction  to  steer.  This  is 
repeated  at  short  intervals  during  the  passage. 
Tho  defendants’  witnesses  alleged  tnat  the  Levant 
was  so  anchored  that  on  tho  flood  tide  she  swung 
opposite  the  north  end  of  tho  George’s  Landing 
Stage,  and  that  she  was  consequently  right  in  the 
track  of  the  ferry  boats.  There  were  two  other 
steamships  lying  at  anchor  within  or  close  to  tho 
outside  lines  of  the  ferry  track,  the  one  to  the 
north,  the  other  to  the  south  of  the  Levant ; that 
to  the  southward  of  the  Levant  was  the  Anna . 
At  5.30  a.m.  on  the  26th  Oct.  1873,  the  Lancashire, 
going  from  Liverpool  to  Woodside,  passed  under 
the  Levant's  stern,  and  the  Levant's  riding  lights 
were  then  out;  the  master  of  the  Lancashire 
hailed  the  Levant , but  got  no  reply.  On  the 
return  from  Woodside  at  6 a.m.  her  lights  wore 
still  ont  and  the  fog  was  just  then  coming  on. 
At  6.30  a.m.  the  Lancashire  left  the  George's  Stage 
whistling  to  warn  ships;  there  were  no  other 
ships  moving  about,  but  those  at  anchor  began 
ringing  their  bells  as  the  fog  had  then  oome  on. 
Passing  to  the  southward  of  the  Levant,  the 
master  of  the  Lancashire  could  only  see  her 
mAsts;  not  her  hull.  There  was  no  bell  ring- 
ing on  board  of  her,  according  to  the  defendant’s 
evidence.  The  Lancashire  stopped,  her  whistle  was 
blown,  and  her  crew  hailed  the  Levant,  but  got  no 
answer.  The  Lancashire  then  continued  her 
passage,  and  on  arrival  at  Woodside,  the  master 
who  had  been  in  charge  during  tho  night  left,  and 
was  succeeded  by  another  man.  The  former 
master  warned  his  successor  of  the  position  of  the 
Levant  and  the  other  vessels.  The  collision 
occurred  on  the  next  trip  from  Woodside  to  Liver- 
pool. The  crew  of  the  Levant  and  a number  of 
passengers  were  called  to  prove  that  no  bell  was 
neard  from  the  Levant  before  the  collision,  although 
they  heard  bells  from  the  other  vessels. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.,  My- 
burgh  with  him)  for  the  plaintiffs,  contended, 
first,  that  it  was  a negligent  act  on  the  part  of  the 
defendants  to  cross  the  river  in  such  a dense  fog, 
and  that  no  public  convenience  could  justify  the 
risk  of  loss  to  life  and  property  run  by  such  a 
course ; tho  danger  was  shown  by  the  defendants 
seeking  to  have  the  ferry  track  kept  clear ; secondly, 
supposing  the  Levant's  bell  was  not  rung  the 
defendants  had  sufficient  knowledge  of  the  position 
to  have  enabled  them  to  keep  out  of  her  way,  and 
they  were  bound  to  do  so ; thirdly,  the  Levant  was 
not  in  the  ferry  track,  and  even  if  she  was  she  had 
a right  to  be  there,  no  byelaw  to  the.  contrary 
existing ; fourthly,  tho  Levant's  bell  was  continually 
rung.  The  requirement  of  the  law  is  every  five 
minutes  (Regulations  for  preventing  Collisions, 
Art.  10),  and  this  having  been  fulfilled  the  speed  of 
the  defendant’s  boat  would  accoant  for  the  not 
bearing  it  after  leaving  the  stage. 

Milward,  Q.C.  ( Tidstocll  with  him)  for  the  defen- 
dants.— The  substantial  question  is  whether  the 
Levant's  bell  was  rung  or  not.  Their  duty  was 
clearly  to  ring  it  oftener  than  five  minutes  under 
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tho  special  circumstances  of  the  case  (Art.  19).  As 
long  as  the  Lancashire  went  at  a proper  speed  she 
was  entitled  to  go,  and  ought  not  be  held  liable. 
When  such  precautions  are  taken  it  cannot  be  said 
that  the  public  are  to  be  put  to  the  inconvenience  of 
having  the  ferry  stopped.  The  ferry  track  ought 
to  be  kept  open,  ana  this  is  acknowledged  by  the 

Eilots  being  ordered  by  their  superintendent  to 
eep  it  open.  It  may  not  be  illegal  to  anchor  in 
the  ferrj  track,  but  it  is  clear  that  by  the  custom 
of  the  nver  it  iB  not  usual,  and  hence  is  improper. 
The  speed  of  the  Lancashire  was  very  slow,  as 
evidenced  by  the  small  amount  of  damage  done. 

The  Admiralty  Advocate  in  reply. — Even  if  it 
was  improper  to  anchor  there,  which  I contest,  the 
defendant  had  no  excuse  for  running  into  the 
Levant,  knowing  where  she  lay. 

Sir  R.  J.  Phillimork. — In  this  case  the  Levant 
a screw  steamship  of  472  tons  register,  and  the 
Lancashire , a large  paddle-wheel  steam  ferry 
boat,  came  into  collision  on  the  26th  Oct.  last 
either  at  thirty  minutes  past  seven  in  the  morning, 
or  at  a very  approximate  time  to  that,  in  the  river 
Morsey.  The  exact  place  is  a matter  of  contro- 
versy, but  it  is  sufficient  to  state  at  present  that  it 
was  between  the  Woodside  landing  stage  and  the 
George’s  landing  stage,  and  one-tnird  from  the 
Liverpool  side.  It  appears  from  the  evidence  that 
this  Levant  had  been  brought  by  the  pilot  at 
about  forty-five  minutes  past  one  m the  morning 
out  of  the  Queen's  Basin,  and  ho  says  that  he 
anchored  her  abreast  of  the  Albert  Warehouses, 
and  he  brought  her  up  by  her  starboard  anchor 
with  sixty  fathoms  of  chain.  A great  deal  of  the 
discussion  which  has  taken  place  before  me  has 
turned  on  the  particular  position  in  which  this 
vessel,  the  Levant,  was  placed  by  tho  pilot.  There 
is  in  this,  as,  I regret  to  say,  in  other  parts  of  the 
case,  a very  great  conflict  of  testimony.  It  is  not 
to  be  laid  out  of  consideration  that  she  was 
brought  up  on  the  flood  tide,  and  the  ebb  tide,  of 
course,  would  make  a considerable  difference  in 
her  position.  That  she  was  at  the  time  of  the 
collision  lying  north  and  south,  with  her  head  to 
the  south,  there  is  no  doubt  at  all.  The  proba- 
bility appears  to  the  court  to  be,  after  a considera- 
tion of  the  evidenoe,  that  she  was  not  exactly  in 
tho  place  that  is  described  oither  by  tho  witnesses 
produced  on  behalf  of  the  Levant  or  by  those  pro- 
duced on  the  part  of  the  Lancashire.  She  was 
probably  nearer  to  the  outside  line,  the  southern 
line  of  the  truck  in  which  this  ferry-boat  was  in 
the  habit  of  going ; even  if  she  was  not  actually 
within  the  two  lines  she  was  probably  nearer  than 
she  represented  herself  to  have  been  towards  the 
southern  line.  However,  she  certainly  was  not  in 
a place  where  it  was  unlawful  for  her  to  be,  nor  can 
I say,  upon  the  evidence  before  me,  that  she  was  in  a 
place  in  which  it  was  improper  for  her  to  bo. 

The  weather  was  perfectly  calm,  it  was  an  ebb 
tide,  it  was  a Sunday  morning,  and  there  appears 
to  have  prevailed,  speaking  generally  from  the 
evidence,  great  tranquillity  at  the  time.  I should 
observe,  too,  before  I go  into  the  other  parts  of  the 
case,  that  the  damage  was  slight,  and  I think  that 
fact  has  been  fairly  used  by  the  counsel  for  the 
Lancashire  in  aid  of  establishing  the  position  that 
the  ferry  boat,  the  Lancashire , was  not  going  at  a 
great  Bpeed  at  the  time  when  the  collision  hap- 
pened. I think  I may  as  well  say  at  onco,  to  get 
rid  of  this  part  of  the  case,  that  the  resalt  of  the 
evidence  apfiears  to  be  that  she  was  going  at  the 


rate  of  about  three  knots  an  hour  at  the  time  the 
collision  happened. 

The  Lancashire  crosses,  as  I understand,  about 
every  ten  minutes  till  eight  o’clock  in  the 
evening,  and  after  that  once  every  hour  during 
the  night.  On  her  last  expedition  she  set  out  from 
tho  Woodside  Ferry  somewhere  about  a time 
variously  stated  from  a quarter  to  twenty  minutes 
past  seven  o’clock  iu  the  morning.  Before  she 
started  there  had  come  on  a very  dense  fog. 
There  is  no  dispute  whatever  as  to  this  fact.  It 
was  a very  dense  fog,  and  the  captain  who  had 
come  over  from  the  Liverpool  side  on  the  last  trip 
warned  the  other  captain  to  whom  ho  gave  np  his 
charge,  and  who  was  to  go  back  with  her  to  the 
Liverpool  side,  that  he  had  passed  three  vessels 
which  were  lying— to  use  his  own  expression — 
badly  in  her  track. 

Now  a very  great  deal  of  dispnte  also  has  arisen 
as  to  the  position  of  these  two  other  vessels, 
one  to  the  south  and  one  to  the  north.  With 
regard  to  the  southernmost  vessel  we  have  the 
evidence  of  the  pilot,  who  placed  her  in  her 
position,  with  regard  to  the  northernmost  we  have 
no  evidence  at  all,  because  the  ship  had  gone 
before  the  fog  finally  lifted ; at  all  events  no  wit- 
nesses have  boen  produced  from  on  board  of  her. 
It  was  stated  by  several  of  the  witnesses  produced 
on  behalf  of  the  Lancashire  that  these  other 
vessels,  the  north  and  south  vessels,  were  also 
within  the  two  lines  which  have  been  so  much  re- 
ferred to — that  is,  in  other  words,  within  the  usual 
track  of  the  ferry-boat  steamer.  But  it  was  fairly 
admitted  by  the  manager,  Mr.  Penny,  who  was  the 
last  witness  examined,  and  by  other  witnesses  that 
those  two  vessels  to  the  north  and  south  were  out 
of  the  track  of  the  steamcf,  and  that  iB  to  be  borne 
in  mind.  But  Captain  White  who  came  over  in  com- 
mand of  her  on  her  last  expedition  from  the  Liver- 
pool shore,  before  tho  collision,  tells  us  ho  passed 
round  the  Levant  at  twenty  minutes  past  six,  that 
he  hailed  her,  sounded  his  whistle,  that  ho  could 
get  no  answer,  and  he  came  away ; aud  certainly, 
as  the  fog  was  just  beginning  to  show  itself  at  that 
time,  it  seems  a very  strange  thing  that,  if  he 
thought  tho  Levant  was  iu  a dangerous  position 
for  toe  steamer  which  was  about  to  return,  he 
should  have  contented  himself  only  with  hailing 
and  whistling,  and  come  away  without  having 
drawn  the  attention  of  those  on  board  to  the  situa- 
tion in  which  she  was.  However,  such  appears  to 
have  been  the  case,  and,  as  I have  already  said,  ho 
thought  it  his  duty  to  warn  the  captain  who  suc- 
ceeded him,  Captain  Howard,  that  there  were 
three  vessels  badlv  in  his  way,  or,  as  Captain 
Howard  says,  “ lie  told  me  there  were  three 
Bte&mors  lying  right  in  the  track,  two  ringing 
their  bell,  and  the  centre  one  he  could  not  get  an 
answor  from,  but  she  was  called  the  Levant. 

The  first  question  that  arises  in  this  caso  is, 
whether  it  was  proper  and  right  in  this  ferry- 
boat to  go  deliberately  across  the  river  in  a fog 
of  Buch  a dense  nature  as  here  described,  and 
with  the  knowledge  of  these  vessels  lying  in 
her  track,  or  one  of  them  in  her  track,  and  the 
others  nearly  so,  and  also  with  the  knowledge, 
as  Bhe  contends,  that  one  of  them  was  insuffi- 
ciently watchod?  It  has  been  urged  very 
strongly  on  the  oourt  that  if  this  were  not  to 
be  so,  if  tho  ferry-boat  vessel  was  to  bu  do 
laved  on  account  of  the  fog  the  greatest  pos 
sible  inconvenience  would  ensue  to  the  public; 
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and  the  enormous  number  of  ten  millions  and  a 
quarter  passengers  per  annum  has  been  cited 
to  me  as  a proof  of  this  assertion.  I have 
no  doubt  that  it  is  very  much  for  the 
convenience  of  the  public  that  the  ferry- 
boat should  go  in  all  weathers,  and  at  all 
times ; but  at  the  same  time  I cannot  myself 
think  it  right  to  Bet  the  possibility,  or  rather  the 
probability,  of  dnnger  to  human  life,  to  say  nothing 
of  damage  to  property— I mean,  to  set  the  great 
convenience  of  the  public  in  competition  witn  the 
probability  of  injuring  human  life,  and  greatly 
damaging  property.  At  the  same  time,  the 

custom  appears  to  have  been  for  this  vessel  to 
have  gone  m a fog  always,  and  regulations  appear 
to  have  been  roado  with  a view  to  preventing 
accidents,  surrounding  her  with  every  precaution 
that  was  possible.  That  such  precautions  are  not 
always  available  is  perfectly  clear,  not  only  from 
what  has  happened  in  this  case,  but  from  the 
evidence  of  White  himself,  the  captain,  who  says 
he  has  met  occasionally  with  disasters  in  fog  time, 
and  from  the  knowledge  which  unfortunately  the 
court  has  acquired  while  sitting  in  this  judgment 
seat  that  such  disasters  have  occurred  notwith- 
standing the  precautions  such  as  the  blowing  of 
whistles,  and  the  ringing  of  bells  which  the  Legis- 
lature has  provided.  But  one  thing  appears  to  me 
quite  clear  that  if  this  ferry-boat  veseel  thinks 
herself  justified  in  going  across  the  river  in  such 
a dense  fog  as  thiB  she  takes  upon  herself  all  the 
responsibility  incident  to  snch  a course.  She 
has  the  advantage  if  she  goes  over  safely,  and  she 
mast  have  the  disadvantage  if  she  injures  life  or 
property  in  the  coarse  of  the  passage. 

One  of  the  questions  which  I thought  it  my 
duty  to  put  to  the  Elder  Brethren  was,  assuming 
that  there  was  no  bell  rung  on  board  the  Levant, 
and  taking  into  consideration  the  assistance 
which  the  Lancashire  derived  in  her  navigation 
from  the  ringing  of  the  bell  on  the  George’s 
lauding  stage,  ana  from  the  knowledge  of  where 
these  three  vessels  were  on  this  occasion,  whether 
ordinary  skill  would  still  have  avoided  the  col- 
lision ? The  Elder  Brethren  are  of  opinion,  and 
I entirely  agree  with  them,  that  this  would  be  the 
case,  and  that  assuming  that  Bhe  hod  a right  to 
cross  the  river  in  such  a fog,  and  assuming  that 
there  was  no  bell  rung  on  ooard  the  Levant,  she 
could  not  be  found  to  be  to  blame  for  this  collision. 

Upon  this  follows  the  next  question,  which 
is  really  and  in  fact  the  important  question  in 
this  case,  namely,  the  question  whether  the  Levant 
did  comply  with  the  requisition  of  the  law 
in  ringing  a proper  bell,  at  proper  times  during 
the  prevalence  of  this  fog,  and  whether  Bbc  did 
thereby  convey  to  the  Lancashire  that  know- 
ledge which  the  Legislature  thinks  it  right 
that  all  vessels  should  have  in  fogs?  On  that 
question  the  great  controversy  in  the  case  has 
arisen,  and  there  is  unfortunately  in  this  case,  as 
often  happens  in  this  court,  the  greatest  possible 
conflict  of  evidence  upon  the  point.  I must 
endeavour,  and  I have  been  assisted  in  this 
matter— although  it  properly  devolves  on  the 
court  alone,  being  a question  of  credibility  of  the 
witnesses — by  many  observations  made  to  me  by 
the  Elder  Brethren  of  the  Trinity  House.  In 
the  first  place  I muBt  remark  that  there  is  no 
doubt  there  was  a bell  on  board  this  ship,  and  a 
proper  bell ; and  there  is  no  doubt  at  all,  consider- 
ing the  time,  namely,  that  it  was  half-past  seven  or 


later,  in  the  morning,  that  there  is  every  proba- 
bility that  the  bell  would  be  rung  during  this 
fog,  because  the  men,  although  there  were  only 
a few  of  them  on  board  besides  the  two  officers, 
would  be  at  their  work  at  that  time  in  the  morn- 
ing, and  there  is  evory  d priori  probability  of  their 
taking  the  very  natural  and  easy  procaution  of 
ringing  the  bell  which,  as  I have  already  said,  it 
is  proved  that  they  had  on  their  deck.  The 
positive  evidence  is  very  strong  and  very  uniform. 
The  witnesses  are  produced  who  rang  the  bell. 
The  amount  of  time  which  whs  occupied  by  it  is 
proved,  although  some  little  difference  has  been 
pointed  ont,  as  to  the  interval  which  elapsed  in 
the  ringing  of  the  bell;  but  on  examining  that 
part  of  the  case,  I find  very  little  difficulty  in 
dealing  with  it.  The  first  mate  says,  “I  rang 
the  bell  every  half  minute  for  two  minutes,  ana 
then  £ stopped  half  a minute.”  That  is  said  to  be 
in  a direct  contrast  with  the  evidence  of  Davis, 
the  Liverpool  pilot  of  the  Anna,  whose  evidenoe 
is  extremely  valuable  in  the  opinion  of  the  court, 
because  it  can  be  looked  upon  as  perfectly  dis- 
interested. He  says  he  brought  the  Anna  to 
anchor  in  the  river  at  the  south  end  of  the  Albort 
Dock  Warehouses ; then  he  marked  on  the  chart 
where  she  was ; then  he  says  he  saw  the  Levant 
on  his  starboard  quarter,  a cable’s  length  off.  He 
went  to  sea  at  ten ; at  seven  there  was  a dense 
fog,  and  he  kept  his  bell  going ; then  ho  says  he 
heard  the  LevanCs  bell  every  naif  minute,  and  he 
heard  the  bell  going  at  the  time  when  he  also 
heard  the  paddles  of  the  approaching  ferry  boat. 
I do  not  think  myself  that  this  discrepancy  be- 
tween his  hearing  this  bell  every  half  minute,  and 
the  other  man  who  said  that  he  rang  it  for  two 
minutes  and  then  stopped,  is  a serious  discrepancy 
at  all.  The  great  question  is  tho  fact,  was  there 
any  bell  rung  or  not  P and  it  might  very  well  be 
that  this  pilot  of  the  Anna  may  be  mistaken  as  to 
the  pause  that  there  was.  Whether  he  heard  it  every 
half  minute  or  not,  he  could  not  be  mistaken 
very  well,  considering  his  position,  as  to  whether 
the  bell  was  rung  or  not,  and  it  is  very  strong 
evidence  as  it  seems  to  me  in  favour  of  the 
statement  of  the  Levant,  that  the  bell  was 
rung  during  this  period.  But  if  I turn  to  the 
evidence  on  the  other  side,  I must  say,  though 
it  is  at  variance,  and  in  conflict  with  that  to 
which  I have  referred,  that  a close  examination  of 
it  will  very  much  diminish  its  efficacy.  In  the 
first  place  the  varietyof  statement  is  very  remark- 
able in  this  case.  Tho  witnesses  who  naturally 
would  hear  exactly  the  same  sound  from  the  same 
bell  are  very  far  from  having  done  so.  To  take  an 
instance  which  I have  under  ray  hand  at  this 
moment,  Spar  gold,  who  was  on  board  the  Lanca- 
shire on  the  occasion,  as  a passenger,  and  who 
was  standing  on  the  port  bow,  be  says,  “There 
were  several  bells  ringing,  and  I should  not 
like  to  say  how  many  bells  there  were,”  and 
again  he  says,  “There  were  more  bells  than  one 
to  the  southward.”  A previous  witness,  Toung, 
who  was  the  helmsman  on  board  the  Lan- 
cashire, said  he  heard  two  bells,  one  to  the 
south  and  one  to  the  north,  and  he  heard  the 
hailing  to  those  on  board  the  Levant,  "Why 
don’t  yon  keep  that  bell  going.”  The  witness 
Hearing  says,  “ I heard  no  bell  at  all  before  the 
collision,” — “ up  to  the  time  of  sighting  the  vessel,” 
ho  said,  which  afterward  he  explained  to  ,be'  the 
same  as  the  collision.  Ho  heard  no  belljatjdh 
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After  be  beard  one  from  the  steamer  to  the  north, 
and  no  other,  except,  he  said,  from  the  small  tugs 
that  were  not  in  our  track.  And  I think  to  the 
same  effect  was  the  ovidenoe  of  the  witness 
Gibbons,  who  was  engineer  of  another  stearaor 
which  had  no  connection  with  this  case.  He  was 
a passenger,  and  was  standing  on  the  port  side  of 
Lancashire.  He  said  he  hoard  one  bell  to  the 
north  of  the  Levant,  he  heard  none  to  the  south. 
He  says  the  Levant's  bell  had  a very  good  clear 
sound,  and  was  a very  good  bell.  Another  witness 
of  the  name  of  Seed,  who  was  master  of  a steam* 
tug,  and  who  also  happened  to  be  a passenger, 
says  he  heard  one  bell  a good  bit  off  to  the  south. 
It  is  part  of  the  case  of  the  Lancashire  that  the 
two  vessels  between  which  the  Levant  was  placed 
did  ring  their  bells,  and  yet  from  what  I 
have  read  it  appears  that  some  heard  the  bell 
from  tho  northern,  some  heard  that  from  the 
southern  vessel,  some  heard  both,  and  some 
heard  none.  And  this  satisfies  me  of  the  ex*  | 
treme  difficulty  with  regard  to  these  occoustics  ] 
at  sea  of  knowing  with  any  very  great  accuracy, 
in  such  circumstances  as  these,  the  exact 
quarter  from  which  the  sound  of  a bell  may 
come.  And  the  Elder  Brethren  tell  mo,  and  I am 
very  glad  to  have  their  opinion  upon  this  point, 
that  they  very  much  doubt  whether  in  this  case 
it  was  possible  to  tell  whether  the  sound  came 
from  tho  northern  vessel  or  the  southern  vessel. 

Therefore,  the  case  resolves  itself  into  this,  that 
there  is  affirmative,  positive  evidence  on  one  side, 
supported  by  the  independent  testimony  of  the 
pilot  of  the  Anna,  that  their  bell  was,  as  in  all 
natural  probability  it  would  be,  rung  properly  from 
the  beginning  of  the  coming  on  of  the  fog,  and  on 
the  other  side  there  are  those  statements  which  I 
have  already  pointed  out, which  arc  really  at  variance 
with  themselves,  as  showing  the  great  varieties 
of  ways  in  which  tho  sense  of  hearing  seems  to 
have  been  affected  by  those  who  were  on  board 
the  Lancashire  on  that  night.  It  is  very  far  from 
the  wish  of  the  court  to  charge  the  witnesses 
produoed  on  behalf  of  the  Lancashire  with  wil- 
ful peijury.  I can  see  that  they  may  very 
fairly  have  been  mistaken  as  to  the  quarter 
from  which  they  heard  tho  boll,  whereas  it 
would  be  quite  impossible  with  respect  to  the 
witnesses  who  givo  their  affirmative  evidence, 
from  the  Levant  that  her  bell  wus  ringing,  to  come 
to  any  other  conclusion,  if  that  wore  not  so,  but 
that  they  were  guilty  of  deliberate  peijury. 

Looking  to  the  circumstances  of  the  case,  and 
without  going  further  into  the  evidence,  although 
other  discrepancies  might  be  pointed  out,  I am  of 
opinion  that  tho  Levant  has  established  tho  fact 
that  her  bell  was  rung  at  this  time.  It  follows  as 
a consequence,  as  it  was  admitted  throughout,  that 
if  the  court  is  of  opinion  that  the  bell  was  rung  by 
the  Levant , that  she  has  done  all  her  duty.  Hence  I 
must  hold  that  the  Ijancashire  is  alone  to  blame  for 
this  collision. 

Before  I leave  this  case  I wish  to  make  an 
observation  in  consequence  of  what  was  said  by 
the  counsel,  with  respect  to  an  error  which  I think 
the  receiver  of  wreck  has  fallen  into.  He  seoms 
to  have  thought  it  his  duty  when  he  took  the 
statement  of  one  of  the  witnesses  in  this  case,  not 
Bimply  to  take  down  the  witness's  evidence  as  lie 
gave  it,  but  to  import  his  own  evidence  into  it. 
That  is  a very  great  error  on  his  part,  and  I trust 
will  not  be  repeated  by  any  receiver  of  wreck  in 


the  future.  It  will  tend  to  make  the  depositions 
of  witnesses  of  no  value  at  all  in  this  court. 

Solicitors  for  the  plaintiff,  Duncan  Hill,  and 
Dickinson. 

Solicitor  for  the  defendants,  Ambrose  Wain. 


Friday,  Jan.  23,  1874. 

The  Owen  Wallis. 

Collision  — Steamship  — Dumb  barge — Lights — 
Course  on  river  Thames — Duty  to  keep  out  of  the 
way. 

Dumb  barges  in  motion  driving  with  the  tide  up  or 
down  the  river  Thames  at  night  are  not  bound  to 
carry  lights . 

A dumb  barge  coming  up  the  river  Thames  in  a flood 
tide  may  keep  on  either  side  of  the  river,  and  there 
is  no  obligation  on  her  by  custom  or  otherwise  to 
keep  in  mid-channel. 

There  is  no  duty  on  a dumb  barge  driving  with  the 
tide  in  the  Thames  to  keep  out  of  the  way  of  a 
steamship ; but  it  is  the  duty  of  the  steamship  to 
keep  out  of  the  way  of  the  barge. 

This  was  a cause  of  collision  instituted  on  behalf 
of  the  owners  of  the  dumb  barge  Lord  Clarendon 
and  of  her  cargo  against  the  Owen  Wallis  and  her 
owners  intervening. 

The  plaintiffs’  petition  was  as  follows  : 

1.  At  the  time  hereinafter  stated  the  plaintiffs  were 
possessed  of  a dumb  barge  called  tho  Lord  Clarendon 
and  of  certain  cargo  laden  on  board  of  her. 

2.  At  about  2 a.m.  on  the  29th  Deo.  1871,  the  said 
barge  Lord  Clarendon,  of  60  tons  burden,  laden  with 
cargo,  was  proceeding  up  the  river  Thames  in  charge  of 
a licensed  waterman  ana  an  apprentioe,  and  was  off  the 
entrance  to  the  Regent's  Canal. 

3.  The  wind  at  such  time  was  about  from  south-east  to 
east-south-east,  the  morning  was  fine  and  moonlight,  and 
the  tide  was  about  half  flood,  and  of  the  force  of  about 
four  knots  per  hour,  and  the  Lord  Clarendon  was  driving 
up  the  riTer  with  one  oar  out  to  keep  her  with  her  head 
up  the  river,  and  was  over  towards  the  south  sido  of  the 
river. 

4.  At  such  time  the  above-named  Bteam  vessel,  Owen 
Wallis,  which  was  under  steam,  cam©  out  of  the  entrance 
to  the  Regent's  Canal,  and  instead  of  keeping  clear  of  the 
Lord  Clarendon,  as  she  ought  to  have  done,  ran  against, 
and  with  her  atom  struck  the  Lord  Clarendon  on  her 
starboard  side,  and  did  her  so  much  damage  that  those 
on  board  had  to  take  the  assistance  of  a steam  tug, 
which  towed  her  into  shallow  water,  where  she  grounded, 
and  some  of  her  cargo  was  lost  and  the  rest  greatly 
injured. 

5.  The  Oieen  Wallis  went  away  withont  rendering  or 
offering  to  render  any  assistance  to  the  Lord  Clarendon. 

6.  Tne  Owen  Waflit  improperly  neglected  to  take 
proper  measures  for  keeping  clear  of  the  Lord  Clarendon. 

7.  The  Owen  Wallis  improperly  negleoted  to  oomply 
with  the  provision!  of  Article  G of  the  29th  of  the  Bye- 
laws for  the  Regulation  of  tho  Navigation  of  tho  River 
Thames,  (a) 

8.  Tho  said  collision  was  occasioned  by  the  negligence 
of  tboeo  on  board  tbs  Owen  Wallis. 

9.  The  said  collision  wav  not  in  any  way  oaoasioned 
by  any  negligence  on  the  part  of  the  plaintiffs  or  of  those 
on  board  the  Lord  Clarendon. 

The  defendants’  enswer  was  as  follows : 

1.  At  about  2 a m.  of  the  29th  Dec.  1871,  the  screw 
steam- ship  Oiren  Wallis,  of  550  tons  register  or  there- 
abonte,  propelled  by  engines  of  95  horse  power  and 
manned  bv  a crow  of  twenty  hands,  left  the  Regent's 
Canal  Dock  in  the  port  of  London  in  charge  of  Henry 
George  Row,  a licensed  watorman,  in  water  ballast,  bound 
on  a voyage  to  Newcastlo-on-Tyne. 

2.  Shortly  before  2.15  am.  of  the  said  morning  the 


(a)  This  bye-lnw  corresponds  with  Art.  19  of  the  Regu- 
lations for  Preventing  Collisions  at  Sea. — Ed. 
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wind  was  about  west-south-wost,  a light  breeze,  the 
weather  was  fine  and  clear,  the  tide  waa  Hood,  and  of  the 
foroe  of  botween  three  and  four  knot*  an  hour,  and  the 
Owen  Wallis  waa  on  the  north  aide  of  the  river  Thames 
opposite  the  entrance  of  the  said  Regent's  Canal  Dook, 
and  had  her  head  down  the  river,  her  engines  just 
beginning  to  work  slowly  ahead,  and  the  Admiralty  re- 
gulation lamps,  to  wit,  a bright  white  lamp  at  her  fore- 
mast head,  a green  lamp  on  her  starboard  side,  and  a red 
lamp  on  her  p >rt  side,  duly  exhibited  and  burning  well 
and  brightly,  and  a good  look-out  being  kept  on  board 
her. 

3.  In  this  state  of  circumstances,  and  when  the  Owen 
Wnttil  had  only  boen  moved  a few  feet  on  her  oouroe 
down  the  river,  a barge,  which  afterwards  proved  to  be 
the  Lord  Clarendon,  the  owners  of  which  are  the  plain- 
tiffs now  proceeding  in  this  cause,  waa  made  out  ahead 
of  the  Owen  Wallis,  at  thedistanoeof  about  two  hundred 
feet,  driving  up  athwart  the  tide  and  inside  of  the  canal 
buoy,  and  thereupon  the  engines  of  the  Owen  Wallis  were 
stopped  and  reversed  full  speed,  but  the  starboard  side 
of  the  barge  came  in  contact  with  the  stem  of  the  Owen 
Wallis. 

4.  The  barge  had  no  light  exhibited,  and  made  no 
signal  to  warn  vessels  of  her  approach,  and  was  not 
being  navigated  in  a careful  and  proper  manner,  or  in  a 
proper  part  of  the  Channel,  and  those  on  board  her 
neglected  to  use  proper  means  to  prevent  her  drifting 
againet  tie  Owen  Wallis. 

5.  Those  on  board  the  Owen  Wallis  spoke  to  the  men 
in  charge  of  the  barge  afteh  the  collision,  but  the  men  in 
charge  of  the  barge  refused  to  receive  advioe  or  assist- 
ance from  the  Owen  Wallis.  The  barge  was  picked  np 
by  a small  steam  tug  and  towed  into  the  now  ship 
•ntranoe  alongside  the  west  pier  at  the  Regent's  Canal 
Dook. 

6.  The  said  collision  and  the  damages  and  losses  oon- 
seqnent  thereon  are  attributable  to  the  negligence  and 
improper  oonduot  of  those  on  board  the  Lord  Clarendon. 

7.  No  blame  is  attribatable  to  the  Ourcn  WaUis,  or  to 
any  one  on  board  of  her. 

8.  The  defendants  deny  the  several  allegations  in  the 
petition  save  sucti  as  are  admitted  by  this  answer. 

The  pleadings  were  thereupon  concluded. 

Jan.  23. — Evidence  was  called  by  plaintiffs  and 
defendants  in  support  of  the  allegations  in  the  peti- 
tion and  answer  respectively,  the  effect  of  which  is 
sufficiently  stated  in  the  judgment.  Evidence 
was  also  called  by  the  defendants  to  show  that  it 
was  the  custom  of  dumb  barges  going  up  the  river 
or  a flood  tide  to  keep  in  mid-channel  so  as  to 
keeg  out  of  the  way  of  vessels  coming  out  of 

Butt,  Q.C.  (Clarkson  with  him)  for  the  plaintiffs, 
contended  that  it  was  the  duty  of  the  defendants 
to  keep  out  of  the  way  of  the  barge,  and  that 
they  might  have  done  bo  if  they  had  kept  a good 
look  out. 

Oains/ord  Bruce  (HerscheU,  Q.C.,  with  him)  for 
tho  defendants. — It  is  a question  of  importance 
whether  barges  ought  to  come  up  the  side  of  the 
river  on  a flood  tide  when  they  know  that  vessels 
are  coming  out  of  dock ; it  is  plainly  the  custom 
to  go  np  mid-channel.  A ship  coming  out  of  dock 
would  not  expect  a barge  to  be  coming  np  the 
side  of  the  river,  and  hence  the  want  of  look  out 
such  as  would  discover  a barge,  a small  object  on 
the  river,  without  a light,  is  not  such  an  act  of 
negligence  as  would  render  the  ship  to  blame. 
[Sir  R.  Phillimork. — Yonr  witnesses  said  that  if 
they  bad  seen  the  barge  200  yards  off  they  could 
have  avoided  tho  collision,  and  that  a barge  could 
have  been  seen  at  that  distance.]  If  the  look  out 
did  not  see  the  barge  as  soon  as  he  might  have  done, 
he  was  no  doubt  to  blame.  But  is  not  the  barge 
also  to  blame  P She  ought  to  have  been  in  mid- 
channel, and  to  have  kept  out  of  the  way.  The 
rule  os  to  keeping  out  or  the  way  does  not  apply 
to  a steamer  in  the  case  of  a barge,  and,  more- 


over, there  are  exceptional  circumstances  here 
which  require  the  barge  to  keep  out  of  the  way. 
The  barge  ought  to  have  exhibited  a light  to 
warn  the  steamer  of  her  position. 

Butt,  Q.C.  in  reply. — There  is  nothing  in  the 
Sailing  Rules  or  the  Thames  Conservancy  Bye- 
laws requiring  barges  in  motion  to  carry  lights, 
and  if  they  did  so  it  would  be  most  misleading. 

Sir  R.  Phillixore. — This  is  a case  of  collision 
which  took  place  between  a dumb  barge  and  a 
steamer  of  559  tons  on  Dec.  29,  1871.  There  is  in 
these  cases  extreme  difficulty  in  ascertaining  facts 
when  a suit  is  heard  and  decided  in  recenliseimo 
facto,  but  the  difficulty  is  greatly  increased  when 
such  a length  of  time  has  elapsed  between  the 
collision  and  the  hearing.  The  excuse  for  the 
delay  given  is  that  the  parties  were  trying  to  come 
to  some  arrangement.  On  Dec.  29,  1871,  in  the 
early  morning  the  barge  was  going  up  the  Thames 
in  charge  of  a licensed  waterman  on  the  flood  tide. 
Unfortunately  tho  waterman  who  had  charge  of  the 
barge  issince  dead.  Whenthe  barge  got  near  the  en- 
trance of  the  Regent’s  Canal,  about  2 a.ra.,  the  Owen 
WaUis,  a steamer,  which  was  in  charge  of  a 
licensed  waterman,  was  coming  sternforemost  ont 
of  the  dock  entrance.  The  barge  was  sweeping 
up  in  the  flood  tide,  broadside  on  * ith  two  oars 
out.  One  man  rowing  with  his  face  to  her  stem, 
the  other  with  his  face  to  her  stern.  One  of  the 
men  discerned  the  Owen  WaUis  about  30  or  40 
yards  off.  The  steamer,  according  to  her  own 
statement,  sighted  the  barge  about  200  feet  away 
and  ahead. 

Two  questions  have  been  raised  ; first,  whether 
the  barge  was  to  blame,  assuming  she  was  not  in 
mid-channol  but  to  the  north  of  it,  for  not  keep- 
ing further  out  into  the  river,  and  so  out  of  the 
way  of  the  steamer;  secondly,  whether  the  barge 
was  to  blame  for  not  carrying  a light. 

Now,  I cannot  hold  that  the  barge  was  out  of 
her  right  in  coming  up  the  river  on  either  side 
as  far  as  the  law  is  concerned.  It  has  boen  laid 
down  in  recent  decisions,  that  vessels  may  navi- 
gate on  either  side  of  the  river.  It  may  be  desirable 
that  some  uniform  practice  should  be  established; 
but  I am  by  no  means  sure  that  it  has  been  shown 
in  this  case  that  the  barge  was  not  in  mid-channel. 

It  is  further  Baid  that  she  carried  no  light.  Now, 
not  only  is  there  no  law  requiring  dumb  barges 
to  carry  lights,  but  even  if  it  were  suggested  that 
common  prudence  required  it  in  suoh  a place,  there 
would  be  great  difficulty  as  to  what  light  a dumb 
barge  ought  to  carry.  The  ordinary  lights  would 
on  a bulge  be  most  misleading,  and  there  is  no 
provision  for  any  other. 

Then,  what  could  the  barge  have  done  to  get  out 
of  the  steamer’ b way  P Even  if  this  were  possible, 
there  is  no  duty  imposed  by  statute  upon  a barge  to 
get  out  of  the  way  of  a steamer;  nor  do  I consider 
that  there  was  any  duty  under  tho  special  circum- 
stances of  the  case.  On  the  contrary,  it  was 
the  duty  of  the  steamer  to  get  out  of  the  way 
of  the  barge. 

Now,  the  result  of  the  evidence  given  on  the 
part  of  the  steamer  is  that,  it  being  a morning 
when  vessels  could  bo  seen  at  a fair  distance, 
they  ought  to  have  made  out  the  barge  at 
a distanco  of  200  yards,  whereas  in  fact  no  report 
was  made  at  all  of  the  barge  by  the  look-out,  and 
the  pilot  on  going  on  to  the  bridge  saw  the  barge 
at  a distance  of  30  or  40  yards  only.  The  pilot 
had  been  aft  whilst  the  ship  was  coming  ont  of 
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dock,  and  came  on  to  the  bridge  only  just  before 
the  collision.  1 must,  therefore  hold  that  the  evi- 
dence establishes  that  if  there  had  been  a good 
look-out  and  the  bargo  had  been  reported  in 
sufficient  time,  the  steamer  might  have  gone 
astern,  and  so  have  avoided  collision. 

I think  it  right  to  say  that  the  Elder  Brethren 
have  suggested  difficulties  as  to  this  being  done  by 
the  steamer;  but,  as  these  difficulties  were  not 
proved,  I muBt  decide  that  the  steamer  is  alone 
to  blame,  and  this  I do  on  my  own  responsibility. 

Solicitors  for  the  plaintiffs,  Plows  and  Irvine. 

Solicitors  for  the  defendants,  2 homos  Cooper. 


Wednesday,  Jan.  28,  1874. 

The  Otter. 

Collision — Practice — Duty  to  begin — Fog  over 
anchorage  ground ■ — Duty  to  anchor. 

In  all  causes  of  damage,  the  onus  being  upon  the 
plaintiff  to  establish  negligence  against  the  defen- 
dant, the  plaintiff  must  begin  ; and  this  rule 
applies  to  cases  where  the  only  defence  is  inevit- 
able accident  and  the  plaintiff ’ s vessel  is  at 
anchor,  contrary  to  the  former  practice  of  the 
High  Court  of  Admiralty. 

Where  a steamship,  whilst  in  a good  and  well- 
knoton  anchorage  ground,  enters  a dense  fog,  it 
is  her  duty  to  anchor  at  once ; and  if  she  neglects  to 
do  so,  and  continues  her  course,  she  will  be  to 
blame  for  a collision  ensuing,  provided  that  the 
other  vessel  has  done  all  that  the  law  requires.(a ) 
This  was  a cause  of  collision,  instituted  on  behalf 
of  the  owners  of  the  steamship  J.  H.  Lorentzen, 
against  the  Tyne  Steam  Shipping  Company 
(Limited),  the  owners  of  the  late  steamship 
Otter. 

The  plaintiffs’* petition  was  aB  follows: — 

1.  The  « team  eh  ip  J.  H.  Lorentsen , of  567  tone  register, 
with  a crow  of  eeventeen  hands,  left  Sunderland  on  the 
19th  Feb.  1873,  with  a cargo  of  ooale,  bound  for  Ports* 
month.  In  the  coarse  of  her  voyage  she  encountered 
thick  and  foggy  weather,  and  in  oonseqnenoe  thereof 
was  brought  up  to  anchor  between  Mundeeley  and  Haa- 
borongh,  on  tbo  coast  of  Norfolk. 

2.  Between  7 and  7.30  a.m.,  on  the  20th  Feb.  aforesaid, 
the  J.  H.  Lorentsen  was  riding  at  anchor  as  aforesaid,  in  a 
good  and  proper  berth,  Haaborough  Li.ht  Vessel  bearing 
about  north-east  by  north ; Haeborongh  Church  about 
aonth-west  by  south,  and  distant  about  five  miles ; 
Bacton  bearing  about  south-west  by  west  half-west,  and 
Cromer  Light  about  north-west  by  west.  The  wind  was 
very  light  from  the  west,  and  it  was  very  foggy.  The 
tide  was  in  the  last  quarter  ebb,  and  of  the  force  of 
nearly  two  knots  an  hour.  The  J.  H.  Lorentsen  was 
riding  with  her  head  abont  south  south-east ; a good 
look  out  was  being  kept  on  board  her,  and  her  bell  was 
being  frequently  sounded,  as  required  by  law. 

3.  In  these  circumstances  those  on  board  the  J.  H. 
Lorentsen  heard  a whistle  sounding  several  times  on 
their  port  bow.  Their  bell  wa«  kept  going.  After  a 
little  time  those  on  board  the  J.  H.  Lorentsen  observed  a 
steamship,  which  was  the  Otter  (whose  owners  are  pro- 
oeeded  against  herein),  about  half  a ship’s  length  off. 


(a)  This  decision  carries  out  to  a legitimate  conclusion 
the  arguments  to  be  derived  from  former  decisions  as  to 
the  precautions  to  be  taken  by  vessels  in  a fog.  In  many 
instances  it  would  be  impossible  for  a ship  to  anchor 
whilst  on  its  voyage  on  a fog  overtaking  it,  and  then  she 
mnst  go  ahead  to  avoid  drifting  and  loss  of  reckoning. 
Where,  however,  there  is  an  opportunity  of  anchoring, 
common  sense  teaches  that  it  ia  the  right  conrse  to 
adopt.  This  principle  has  already  been  carried  out  in 
The  Lancashire,  ante  p.  202,  where  a ferry  boat  was  held 
liable  for  damage  done  in  crossing  the  Mersey  in  a tog. — 
Ed. 
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and  crossing  their  bows  from  port  to  starboard  ; thoss 
on  board  the  J.  H.  Lorentsen  hailed  the  Otter  to  port 
herhelm ; but  instead  of  this  being  done,  the  helm  of 
the  Otter  was  put  a-starboard,  and  the  Otter  almost 
immediately  came  into  oollision  with  the  J.  H.  Lorentsen, 
striking  her  on  her  stem,  with  the  starboard  quarter  very 
violently,  and  doing  her  considerable  damage. 

4.  Shortly  after  the  oollision  the  Otter  herself  sank, 
from  the  damage  which  she  received.  Her  master,  crew, 
and  passengers  were  received  on  board  the  J.  H. 
Loren  tsen. 

5.  The  collision  aforesaid,  and  the  damage  consequent 
thereon,  were  caused  by,  and  are  wholly  attributable  to 
the  neglect,  default,  or  mismanagement  of  the  Otter,  or 
those  on  board  her. 

C.  No  blame  in  reepect  of  the  said  oollision  or  damage 
is  attributable  to  the  J.  H.  Lorentsen,  or  to  any  of  those 
on  board  her. 

The  defendants’  answer  was  as  follows : — 

1.  Between  7.30  a.m.  and  8 a.m.  on  the  20th  Feb.  1873, 
the  screw  steamer  Otter,  of  472/300  tons  register,  and 
86-horse  power,  whilst  on  a voyage  from  Newcastle  to 
Antwerp,  with  a general  cargo  ana  four  passengers,  was 
in  the  wold  off  Has  bo  rough. 

2.  The  wind  at  such  time  was  about  north,  a light 
breeze,  the  tide  was  ebb  and  of  the  force  of  about  three 
knots  per  hour,  and  there  was  a thick  fog.  The  Otter 
was  under  steam,  proceeding  dead  slow,  feeling  her 
way  with  the  lead  with  a view  to  finding  a safe  and 
proper  anchorage,  and  to  coming  to  anchor  on  account  of 
the  fog.  She  was  heading  about  south-west,  and  a good 
look  out  was  being  kept,  and  her  steam  whistle  waa 
being  duly  sounded  at  snort  intervals 

3.  At  such  time  the  bell  of  the  J.  H Lorentsen  was 
heard,  and  immediately  afterwards  the  J.  H.  Lorentsen 
was  made  out  through  the  fog  at  a very  short  distance 
from  the  Otter,  and  bearing  about  a point  on  the  star- 
board bow.  The  engines  of  the  Otter  were  stopped  and 
her  helm  was  put  hard  a-starboard,  but  she,  with  her 
starboard  quarter,  came  into  oollision  with  the  stem  of 
tho  J.  H.  Lorentsen,  and  the  Otter  reoeived  so  much 
damage  that  she  shortly  afterwards  foundered. 

4.  Save  as  herein  appears  the  defendants  deny  the 
truth  of  the  several  statements  and  allegations  contained 
in  the  first  five  articles  of  the  petition  filed  in  this  cause, 
and  say  that  the  collision  was,  so  far  as  ths  Otter  was 
oonoerned,  the  result  of  inevitable  accident. 

Theploadings  were  thereupon  concluded. 

The  case  came  on  for  hearing. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.) 
(IF.  0.  F.  Phillimore  with  him),  for  the  plaintiffs, 
claimed  the  right  to  begin  ; contending  that  in  all 
causes  of  damage  the  plaintiffs  having  to  prove 
negligence  ought  to  have  the  right  of  reply,  which 
they  lost  if  the  defendants  began. 

Clarkson  (TFe&ster  with  him)  submitted  that  the 
defendants  ought  to  begin,  the  plaintiffs’  ship  being 
at  anchor. 

Sir  R.  Phillimore. — The  practice  of  the  court 
has  of  late  got  out  of  gear  as  to  the  right  to  begin 
in  cases  of  damage  where  tho  defendants  rely  on 
a defence  of  inevitable  accident.  Up  to  the  time 
of  the  decision  of  the  Privy  Council  in  The 
Marpesia  (26  L.  T.  Rep.  N.  S.  333;  L.  Rep.  4 
C.  P.  212;  1 Asp.  Mar.  Law  Cas.  261),  following 
the  practice  of  my  predecessor  on  the  point, 
I was  accustomed  to  hold  that  the  party  pleading 
inevitable  accident  was  hound  to  begin ; but  after 
that  case  I thought  it  my  duty,  rightly  or 
wrongly,  to  hold  that  the  party  complaining  must 
begin,  notwithstanding  that  the  pleadings  set 
up  the  defence  of  inevitable  accident  alone.  1 
wish  the  matter  to  be  finally  settled  to-day.  In 
the  case  of  The  Benmore  (L.  Rep.  4,  Adm.  & Ecc. 
132),  where  no  charge  of  negligence  was  made 
against  the  plaintiff,  and  the  only  defence  raised 
in  the  pleadings  was  inevitable  accident,  I said  that 
after  tne  recent  case  of  The  Marpesia  (ubi  sup.). 
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I could  no  longer  allow  the  former  practice  to 
prevail,  and  I ruled  that  the  plaintiffs  must 
begin.  Again,  in  the  case  of  2 'he  Abraham  (28 
L.  T.  Rep.  N.  S.  775;  2 Asp.  Mar.  Law  Cas.  34), 
I was  persuaded  by  Mr.  Clarkson  that  the  effects 
of  the  ruling  in  the  Marperia  was  to  oblige  me  to 
call  upon  the  plaintiff  to  begin ; and  I said  that  I 
thought  his  view  was  correct,  and  that  the 
Marpeeia  rightly  expressed  what  ought  to  be  the 
practice  of  the  court.  I therefore  think  it  better 
to  say  that  until  the  Judicial  Committee  of  the 
Privy  Council  take  a different  view  of  this  mnttor, 
I shall  rule  that  the  plaintiffs  must  begin  in  all 
cases  of  damage,  whatever  are  the  circumstances. 
I do  not  think  that  the  rule  I now  lay  down  will 
make  much,  if  any,  difference  in  most  cases  which 
come  before  me,  but  at  all  events  it  is  right  that 
there  should  bo  a definite  practice  on  the  point. 

Evidence  was  then  called  by  the  plaintiff  and 
defondants  in  support  of  the  allegations  in  tho 
petition  and  answer  respectively,  which  is  suffi- 
ciently noticed  in  the  judgment. 

The  Admiralty  Advocate,  for  the  plaintiffs,  con- 
tended that  the  Otter  ought  to  have  anchored  at 
once  on  the  fog  coming  on,  she  being  then  in  a 
good  anchorage  gronnd ; that  the  plaintiff’s  crew 
bad  in  every  respect  performed  their  duty  in 
ringing  their  bell,  and  wore  guilty  of  no  negli- 
gence. 

Clarkson  for  the  defendant,  contended  that  tho 
plaintiffs  did  not  ring  their  bell,  and  that  the 
defendant’s  ship  was  entitled  to  chooso  her  own 
anchorage  ground,  having  regard  to  safety. 

Sir  Robekt  Piiilliuouk.  —This  is  a case  of 
collision  between  the  J.  II.  Lorentzen,  a steamship 
of  567  tons  register,  and  tho  Otter,  a screw  steam- 
ship of  about  472  tons  register.  The  collision  took 
place  on  the  coast  of  Norfolk,  with  “ Hasborough 
Light  vessel  bearing  about  N.E.  by  N.,  Hasborough 
Church  bearing  about  S.W.  by  S.  distant  five  miles, 
Bacton  about  S.W.  by  S.  i W.  and  Cromer  Light 
about  N.W.  bv  N.,”  according  to  the  statement 
in  the  plaintiff's  preliminary  act  and  pleadings ; 
according  to  the  statement  by  tho  defendant’s 
preliminary  act,  “ in  the  Wold  off  Hasborough.” 
The  spot  where  the  collision  happened  is,  how- 
ever, admitted,  so  there  is  no  controversy  between 
the  parties  on  that  point.  The  direction  of  tho 
wind  at  the  timo  is  stated  by  the  plaintiff  to  have 
been  about  W.,  and  by  the  defendant  as  about  N., 
but  as  it  is  admitted  by  both  sides  that  the  wind 
was  very  slight,  this  contradiction  is  not  of  any 
consequence,  and  can  make  no  difference  as  to  how 
the  case  is  to  be  decided.  Now,  the/,  if.  Lorentzen 
appears  to  have  boon  bound  from  Sunderland  with 
a cargo  of  coals  to  Portsmouth;  and  in  tho 
course  of  her  voyage  she  found  herself  in  a dense 
fog,  and  in  consequence  anchored  in  about  thirteen 
fathoms  in  the  spot  where  the  collision  afterwards 
occurred,  about  a quarter  to  one  in  the  morning  of 
the  20th  Feb.  last.  In  tho  position  which  she 
had  so  taken  up  tho  J.  27.  Lorentzen  lay  in  safety 
till  about  7.30  n.rn.,  when  the  Otter  ran  into  her, 
her  stem  being  struck  by  tho  starboard  quarter 
of  the  Otter,  and  so  much  damage  being  done  to 
the  latter  that  she  sunk  shortly  after  the  col- 
lision. Now  the  first  question  which  arises  in 
the  case  is  this : If,  in  faci,  the  J.  77.  Lorentzen 
in  anchoring  where  she  did  came  to  an  anchor  in 
a proper  place  —and  that  she  did  anchor  in  a 
proper  place  is  the  opinion  of  tho  Elder  Brethren 
of  the  Trinity  House,  agreeing  with  my  opinion 
Yojl  IL,  N.S 


formed  during  the  argument  upon  perhapB  less 
scientific  consideration — were  the  precautions  re- 
quired by  law  to  be  taken  by  a vessel  anchored 
under  such  circumstances,  namely,  by  ringing  her 
bell  as  often  as  the  law  required,  observed  by  her  ? 
We  think  these  precautions  wore  observed.  From 
these  facts  this  proposition  arises : that  if  tho 
/.  77.  Lorentzen  was  anchored  in  a proper  place, 
and  made  use  of  the  signal,  of  which  she  was  under 
an  obligation  to  make  use,  she  was  in  law  entitled 
to  have  lain  at  her  anchorage  unmolested  by  any 
other  vessel.  I do  not  agree  with  tho  contention 
which  has  been  made,  that  the  approaching  vessel, 
tho  Otter,  by  tho  sound  of  her  steam  whistle 
(which  is  stated  to  have  been  almost  continuously 
blown)  must  have  drownod  tho  sound  of  tho  boll 
of  the  /.  II.  Lorentzen,  and  this  prevented  those 
on  board  the  Otter  from  hearing  it  ringing.  I must 
assume  as  to  this  that  tho  Legislature  in  enacting 
as  it  has  dono,  that  during  fog  steamships  shall 
sound  a steam  whistle  at  least  every  five  minutes 
did  not  lay  down  tho  rule  without  consideration  of 
all  the  consequences  which  might  flow  from  its 
observance.  I must  also  assume  that  tho  hell  on 
board  the  /.  27.  Lorentzen  was  sounded  according 
to  law.  This  is  in  evidence.  There  is  evidence, 
indeed  that  her  bell  was  rung  much  oftenor  and 
more  frequently  than  was  required  by  tho  law. 
Then  if  tho  case  is — as  I must  hold — that  tho 
/.  77.  Lorentzen  is  in  nowise  to  be  blamed  for  tho 
collision,  the  further  question  arises,  Was  tho 
collision  occasioned  by  inevitable  accident  so  far 
as  the  Otter  was  concerned  ? This  involves  two 
questions,  and  here  I must  refer  to  the  statement 
of  the  case  set  up  by  the  Otter.  Now  the  OUer 
says  in  her  statement  that  she  was  on  a voyage 
from  Newcastle  to  Antwerp  with  a general  cargo 
and  passengers,  and  was  in  the  Wold  of  Has- 
borough. The  tide  was  ebb,  and  of  the  force  of 
about  three  knots  per  hour,  and  there  was  a dense 
fog— as  dense  a fog,  the  evidence  proves,  as  could 
be  described.  “ Tho  Otter  ” (the  statement  goes  on 
to  say)  “was  under  steam,  proceeding  dead  slow, 
feeling  her  way  with  tho  lead  with  a view  to 
finding  a safeaud  proper  anheorago,  and  to  coming 
to  anchor  on  account  of  the  fog.”  Now  what  was 
tho  duty  of  tho  Otter  in  such  a dense  fog  ? I am 
of  opinion  she  was,  from  after  the  time  she  passed 
tho  Hasborough  Light  vessel  up  to  tho  time  of 
collision,  in  a fair  and  proper  anchorage  ground. 
I am  of  opinion,  and  with  this  opinion  the  Elder 
Brethren  agree,  she  ought  to  have  come  to 
an  anchor  before  the  collision.  She  knew 
her  whereabouts.  She  was  near  Cromer  Light 
and  had  just  passed  the  Hasborough  Light. 
These  circumstances,  in  my  opinion,  whicu  is 
borne  out  by  that  of  tho  Elder  Brethren,  o .gbt 
to  have  guided  the  master  of  the  Otter  as  to  the 
advisability  of  anchoring  at  once  and  not  proceed- 
ing further  through  the  fog.  The  Otter  ought  to  have 
stayed  where  she  was  until  tho  tide  turned.  It  was 
merely  an  act  of  common  prudence  that  she  should 
havo  cropped  her  anchor  in  the  position  she  found 
herself  long  before  the  collision  occurred.  I am  of 
this  opinion,  and  so  the  Elder  Brethren  of  the  Trinity 
House  assure  me.  This,  however,  is  not  all ; for 
tho  Elder  Brethren  also  assure  mo  that  she  ought 
not  to  have  run  on  trying  to  find  ten  fathoms  to 
anchor  in,  but  ought  to  have  anchored  in  water 
which  she  found  as  shallow  as  thirteen  fathoms. 
It  has  been  said  that  tho  rulo  laid  down  in  Art. 
16  of  the  Regulations  for  Preventing  Collisions 
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at  Soa,  docs  not  contemplate  that  steam  vessels 
in  a fog  must  stop,  but  directs  that  “ every  steam- 
ship shall  whon  in  a fog  go  at  a moderate  speed.” 
I am  of  opinion  that  the  Legislature  could  not,  by 
passing  the  rule,  have  intended  to  hold  that  such 
an  extraordinary  proposition  was  true  as  this, 
namely,  that  in  whatovor  position  a vessel  might 
bo  in  a fog  it  would  be  contrary  to  her  duty,  or 
that  there  would  be  no  obligation  on  her,  to  stop. 
With  regard  to  the  speed  at  which  tho  Otter  was 
going,  I think,  os  Mr.  Clarkson  rightly  said,  she 
was  proceeding  with  all  due  care.  I do  not  found 
my  judgment  on  the  question  whether  the 
manoeuvre  the  Otter  adopted,  but  unsuccessfully, 
to  avoid  the  J.  H.  Lorentzen  by  starboarding  her 
helm  was  tho  right  manoeuvre  for  her  to  take ; 
but  I think,  for  tho  reasons  I havo  stated,  that  the 
Otter  has  not  made  out  the  plea  of  inevitable 
accident  raised  by  her,  nor  shown  that  she  was 
not  by  any  negligence  on  her  part  liable  for  tho 
collision.  I find  the  Otter  entirely  to  blame  for 
tho  collision. 

Proctor  for  tho  plaintiff,  Cyrus  Waddilove. 

Solicitors  for  the  defendants,  QeUatly , Son,  and 
Marlin. 


Jan.  20  and  Feb . 12, 1874. 
The  Raithwaitb  Hall. 


Collision  — County  Court  appeal  — Shorthand 
writers*  notes — Corrections  by  County  Court 
Judge — River  navigation — Effect  of  river  byelaws 
— Duty  in  fog. 

In  an  appeal  to  the  High  Court  of  Admiralty  from 
a County  Court  where  there  is  a conflict  between 
the  transcript  of  the  notes  of  evidence  and  judg- 
ment taken  by  a shorthand  writer  in  the  County 
Court  under  the  County  Court  Rules  No.  32,  and 
the  Countu  Court  Judge's  oxen  notes,  the  version 
given  by  the  County  Court.  Judge  must  be  accented 
as  binding,  and  if  the  County  Court  Judge  alters 
the  shorthand  writer  s notes  so  as  to  correspond 
with  his  own  version,  the  Court  of  Admiralty  xoill 
order  the  alterations  so  made  to  be  carried  into 
effect  in  the  printed  copies  of  the  appendix. 
Byelaws  made  by  a local  authority  governing  the 
navigat  ion  of  a river  are  to  be  taken  as  evidence  of 
what  it  is  the  duty  of  vessels  to  do  in  the  circum- 
stances named  therein,  and  althoxigh  the  mere 
breach  of  one  or  any  of  them  to  ill  not  be  sufficient 
reason  for  holding  a ship  to  blame  for  a collision, 
yet,  if  that  breach  occasions  or  contributes  to  the 
collision,  the  existence  of  the  bydaw  xoill  afford  the 
best  reason  for  holding  the  shiv  violating  the 
byelaw  to  be  guilty  of  a breach  of  duty,  and  con- 
sequently to  blame  for  the  collision. 

Where  a byelaw  regulating  the  navigation  of  a 
river  prescribes  the  side  of  the  river  upon  which 
a ship  is  to  navigate  going  up  or  doxvn  the  river, 
the  observance  of  this  bxjelaw  is  doubly  necessary 
during  a fog  when  vessels  can  only  be  made  out 
at  short  distances  ; and  the  breach  of  the  byelaw 
cannot  be  excused  by  the  plea  that  it  was  xisual 
during  foggy  weather  to  navigate  on  the  wrong 
side  of  the  river  in  order  to  insure  greater  safety  for 
the  vessel  so  doing. 

This  was  an  appeal  from  decrees  of  the  Judge  of 
the  County  Court  of  Northumberland,  hoi  den  at 
Newcastlo-on-Tyne,  in  cross  causes  of  damago 
instituted  in  personam,  tho  one  by  tho  owners  of 
tho  screw  steamship  Molmside,  against  the  owners 


of  the  screw  steamship  Raithwaite  Hall,  the  other 
by  the  owners  of  the  Raithwaite  Hall  against  the 
owners  of  tho  Hobntide.  The  appollants  in  both 
causes  were  tho  owners  of  the  Holmside. 

Tho  story  told  by  the  appollants  was  as  follows: 
The  Ilolmside  was  a screw  steamship  of  593 
register  tons,  and  98  horse  power,  and  on  tho  2nd 
April  1873  she  left  tho  Tyne  Dock,  on  the  river 
Tyne,  at  about  6.30  a.m.,  with  a cargo  of  coals 
bound  for  London.  During  the  previous  night  a 
very  dense  fog  had  prevailed,  ana  at  the  time  of 
the  Holmside  leaving  dock  still  continued,  but  was 
beginning  to  lift.  The  Holmside  was  in  charge  of 
a licensed  pilot,  and  went  down  the  river  dead 
slow,  keeping  on  the  south  side  of  the  river  about 
30  feet  from  the  tiers  of  ships  on  that  side.  At 
that  time  those  on  board  of  her  could  see  for  a 
distance  of  about  700  feet.  The  Holmside  went 
dead  slow  till  she  got  into  tho  Narrows  opposite  a 
shipbuilding  yard  known  as  Wallace’s  Yard; 
there  she  stopped  her  engines  to  wait  for  the 
pilot’s  coble.  She  had  way  on  her,  however,  and 
continued  down  tho  river  till  she  came  to  another 
yard  known  as  Softley’s  Yard.  Then  a steamer 
was  reported  right  ahead.  Tho  Holmside  was  at 
this  time  nearly  stopped  ; her  engines  were  im- 
mediately put  full  speed  astern,  and  her  holm  put 
hard  a port.  Tho  other  steamer,  which  was  tho 
Raithwaite  Hall,  came  on  and  struck  tho  Holmside 
port  bow  to  port  bow.  The  allegations  of  negli- 
gence against  tho  Raithwaite  HaU  wero  that  she 
had  not  a proper  look-out,  that  she  neglected  to 
port  her  holm,  and  that  Bhe  was  coming  up  the 
river  on  the  wrong  side,  contrary  to  the  provisions 
of  the  Tyno  Byelaws  which  will  be  found  set  out 
in  the  judgment  of  the  court. 

Tho  evidence  on  behalf  of  tho  respondents  was 
as  follows:  The  Raithwaite  HaU  was  a screw 
steamer  trading  from  and  to  the  port  of  Now- 
castle-on-Tyne.  At  about  noon  on  the  1st  April 
1873  she  arrived  off  the  Tyne.  The  weather  was 
very  thick,  and  her  master,  not  being  able  to  make 
out  the  river,  cast  anchor.  On  the  following 
morning,  about  5.30  a.m  the  fog  was  beginning  to 
lift,  ana  the  Raithwaite  Hall  got  under  weigh  and 
entered  the  river.  When  she  started,  the  Souter 
I Horn  boro  about  W.S.W. ; she  made  the  Bell  Buoy 
; at  tho  end  of  tho  South  Pier,  and  then  the  Herd 
Sand  Buoy,  and  kept  up  the  south  side  of  the  river 
till  she  came  to  the  Fisn  Pier.  Her  head  was  then 
put  slightly  over  towards  the  northward  ; her 
speed  was  Blackened,  and  Bhe  whistled  for  her 
pilot.  Immediately  afterwards  the  Holmside  was 
reported  ahead ; the  Raithwaite  Hall's  helm  was 
put  liard  a port  and  her  engines  reversed.  The 
collision  then  occurred.  At  the  time  of  the 
collision  the  Raithwaite  HaU  was  stopped,  if  she 
had  not  storn  way  on.  The  place  of  tne  collision 
was,  according  to  some  of  the  respondents’  wit- 
nesses, in  miuchannel ; according  to  othors  to  the 
south  of  midchannel.  In  entering  the  river  the 
master  of  the  Raithwaite  Hall  had  declined  to  take 
a pilot,  because  he  could  not  get  his  usual  pilot, 
and  after  entering  tho  river  did  not  use  his  lead  to 
ascertain  his  position  in  the  river.  The  respon- 
dents charged  the  Holmside  with  proceeding  at  an 
improper  pace  in  suoh  a fog,  and  with  being  unable 
in  consequence  of  that  paoo  to  stop  in  sufficient 
time  to  avoid  a collision. 

The  learned  County  Court  Judge  (Thomas  Brad- 
shaw, Esq.)  gavo  judgment  in  favour  of  tho  re- 
i spondents,  as  soon  as  the  case  was  concluded, 
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holding  that  the  Holmside  was  alone  to  blame,  on 
the  ground  that  she  was  going  at  an  improper 
pace.  Afterwards,  when  an  appeal  was  nssertcd, 
ne  gave  his  reasons  in  writing ; he  then  found  as  a 
fact,  that  the  collision  took  place  south  of  mid- 
channel, abreast  of  Softley’s  Yard,  at  a distance  of 
about  200  feet  from  the  south  shoro  line,  and  sorae- 


whero  about  eighty  or  ninety  feet  from  the  Fish 
jetty  end,  and  about  the  same  distance  west  of  the 
jetty,  and  then  said : — “ Upon  the  Btato  of  things 
thus  shown,  the  plaintiffs’  counsel  contended  that, 
as  tho  IIaithwaite  Hall  was  not  in  her  proper 
water,  under  the  seventeenth  rule  of  tho  Bye- 
laws for  the  Navigation  of  the  Tyne,  the  plaintiffs 
were  entitled  to  my  judgment  in  their  favour, 
on  the  ground  of  the  infraction  of  this  rule  by 
the  defendants’  vessel.  I have  before  had  occasion 
to  say  that  I cannot  accede  to  this  view.  These 
byelaws  were  authorised  to  be  made  for  the 
orderly  navigation  of  the  river  in  ordinary  circum- 
stances, and  for  tho  infraction  of  any  of  them  they 
prescribe  their  own  penalties.  But  the  principle 
upon  which  regulations  of  this  nature  are  to  be 
construed  and  obeyed  is  well  understood.  Duo 
regard  is  to  bo  hod  to  the  dangers  of  navigation, 
and  also  to  any  special  circnmstancos  that  may 
arise  in  any  particular  case  rendering  a departure 
from  them  excusablo  or  even  necessary.  But  I do 
not  rest  ray  opinion  in  this  matter  on  principle 
alone.  I have  authority  with  me  also.  In  giving 
judgment  in  the  Court  of  Exchequer,  in  Smith  v. 
Voss  (26  L.  J.  233,  Ex. ; 2 H.  & N.  97).  Bramwell,  B. 
uses  some  words  which  are  in  point.  He  says  : 

* Disobedience  of  tho  rule  of  the  road  is  some  evi- 
dence against  the  vessel  or  vehicle ; obedience  is 
some  evidence  in  its  favour ; but  it  still  leaves  the 
question  open,  whether  tho  one  or  tho  other  caused 
the  collision.’  I quote  these  words  as  showing 
that  such  an  infraction  of  a byelaw  would  not, 
even  under  ordinary  circumstances,  be  regarded  as 
conclusive  of  the  question.  But  the  circumstances 
here  are  not  ordinary  ones.  It  is  in  evidence  that 
the  fog  was  drifting  to  tho  northward.  I have 
already  stated,  and  it  is  in  evidence,  that  the 
IIaith  waite  Hall  had  been  grappling  up  tho  river  on 
the  south  side  in  the  dense  fog.  Now  this  is  pre- 
cisely, as  it  seems  to  me,  one  of  those  special  cases 
in  which  a departure  from  the  byelaw  might 
become  necessary  in  order  to  avoid  danger.  More- 
over, the  evidence  shows  that  there  arc  differences  of 
opinion  among  the  pilots  as  to  what  is  tho  bost  and 
safest  course  to  take  in  entering  and  proceeding 
up  the  river  Tyne  in  densely  foggy  weather.  It  is 
sufficient  to  refer  to  James  Young's  evidence. 
He  said,  in  reply  to  tho  assessors,  4 that  in  foggy 
weather  he  should  have  taken  the  course  taken  by 
the  Raithwaite  Hall  that  morning,  grappling  up 
the  south  side,  till  he  got  abreast  the  jetty, 
and  then  angling  over  to  the  northward.’  lie 
said,  also,  in  re-examination  to  Mr.  Blackwell : 

* In  foggy  weather  we  mutt  do  so.’  Young  pro- 
bably speaks  with  as  much  authority  as  anyone  on 
a matter  like  this.  He  is  a man  of  the  greatest 
experience — a pilot  of  thirty-six  years’  standing— 
the  plaintiffs’  witness,  and  pilot  of  the  plaintiffs’ 
vessel  at  the  time.  If  any  other  evidence  were 
needed,  it  may  he  found  in  the  fact  that  tho  two 
experienced  men  who  sat  with  mo  os  assessors 
were  divided  in  opinion  about  it,  and  I was  thereby 
deprived  of  the  benefit  of  their  united  counsel  and 
assistance,  and  forced  to  give  my  judgment  with- 
out their  sanction.  I cannot,  therefore,  and  I do 


not  find  that  the  Raithicaitc  Hall  was  a wrong- 
doer in  thus  infringing  the  17th  byelaw,  or  that 
she  was  guilty  of  contributory  negligence  in 
taking  the  course  she  did  under  the  circumstances. 
The  cause  of  the  collision  must  be  sought  for  else- 
whero.”  He  thon  found  that  the  Raithwaita 
Hall  was  almost  stationary  at  the  time  of  the 
collision,  and  that  tho  Holmside — whatever  her 
pace,  which  he  did  not  exactly  fix — was  going  too 
fast,  considering  tho  circumstances  and  state  of 
the  weather  on  the  morning  in  question ; that  sho 
was  not  sufficiently  in  hand,  and,  consequently, 
could  not  bring  herself  up  in  time  to  avoid  a colli- 
sion within  the  distance  that  her  look-out  could 
see  vessels  on  that  morning ; and  that  tho  Holm • 
tide  was  on  that  account  alone  to  blame. 

From  these  decrees  the  owners  of  tho  Holmside 
appealed.  The  evidence  had  been  taken  below  by 
a shorthand  writer,  and  his  notes  were  printed 
and  filed  for  use  on  tho  appeal.  The  printed 
transcript  of  the  notes  of  tho  evidence  ana  notes 
having  been  submitted  to  the  County  Court  judge, 
he  corrected  the  evidence  in  respect  of  certain 
questions  which  he  himself  had  asked,  and  also 
corrected  his  judgment  where  ho  alleged  it  to 
have  been  incorrectly  reported.  These  corrections 
were  made  by  indorsements  in  the  margin  of  ono 
of  tho  printed  appendices. 

Jan.  20. — Webster,  for  tho  respondents,  now 
moved  that  the  shorthand  writer’s  notes  and  the 
printed  copies  thereof  should  be  altered,  in  accord- 
ance with  tho  County  Court  judgo’s  corrections. 
The  shorthand  writer's  notes  are  admitted  to  provo 
the  evidence  of  tho  witnesses,  nndor  rule  32  of  the 
General  Orders  Regulating  the  Practioe  of  the 
County  Conrts  of  Admiralty  Jurisdiction,  but  they 
cannot  be  taken  as  against  the  judge’s  notes ; in 
common  law  coses  the  judge's  notes  are  always 
held  binding. 

E.  0.  Clarkson,  for  tho  respondents,  contended 
that  the  shorthand  writer’s  notes  were  binding, 
and  could  not  bo  altered.  The  shorthand  writer 
is  sworn  to  take  the  evidence  and  judgment  cor- 
rectly, and  the  32nd  rule  clearly  snows  that  his 
notes  arc  intended  to  be  binding.  Unless  it  is 
positively  shown  that  the  notes  are  erroneous,  they 
should  not  be  altered,  and  this  has  not  been  done. 
The  judge  ought  not  to  bo  allowed  to  corroct  tho 
notes  with  a view  of  making  his  judgment  appear 
correct. 

Webster,  in  reply. 

Sir  R.  Pm lli more. — Thore  is  no  disputo  in  this 
case  as  to  the  decree ; no  dispute  as  to  the  judg- 
ment; no  conflict  of  evidence  as  to  what  tho 
judgment  was  in  its  result;  and  the  only  ques- 
tion which  tho  court  has  before  it  is,  whether 
tho  court  shall  accept  as  accurate  tho  short- 
hand writer’s  notes  or  the  version  of  the  evi- 
dence and  reasons  for  the  judgment,  as  cor- 
rected and  stated  by  tho  judge  himself.  I nm 
of  opinion  that  it  is  my  duty  to  accept  the  latter. 
I am  clear  that  the  judge  has  a perfect  right  to 
place  licforo  the  Court  of  Appeal  the  actual  reasons 
for  his  judgment,  and  that  where  there  is  a con- 
flict between  tho  judge  and  the  shorthand  writer 
as  to  questions  and  answers  put  and  received,  tho 
judge’s  version  most  bo  accepted,  more  especially 
where  those  questions  were  put  by  the  judge  him- 
self. I will  only  repeat,  what  I have  bo  often  said, 
that  the  practice  of  the  County  Court  judges  giv- 
ing reasons  for  their  judgments  in  cases  coming 
up  on  appeal,  ought  always  to  be  followed,  and  is, 
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indeed,  of  grout  assistance  to  the  court.  There  is 
no  difficulty  in  the  present  case.  The  course 
I shall  pursue  in  the  matter  is  this : I shall 
direct  the  registrar  to  see  that  the  amendments 
made  by  the  learned  judge  are  inserted  in  the 
margin  of  the  printed  appendix  in  red  ink,  so  that 
the  alterations  may  be  opposite  to  the  parts  which 
are,  in  the  learned  County  Court  judge’s  opinion, 
inaccurate.  I shall  therefore  grant  the  prayer  of 
the  motion.  The  costs  will  bo  costs  in  the  cause. 

Feb.  12. — The  appeal  now  came  on  for  hearing. 

Milward,  Q.C.  and  Clarkson,  for  the  appellants. 

Webnter  and  Davidson,  for  the  respondents. 

The  arguments  sufficiently  appear  in  the  judg- 
ment. 

Sir  R.  Phillihore.— This  is  an  appeal  from  a 
decroo  of  the  judge  of  the  County  Court  of  Nor- 
thumberland, holden  at  Neweastlo-on-Tyne,  in 
cross  causes  of  collision,  brought  by  the  owners  of 
the  screw  steamer  Holmside  against  the  owners  of 
the  screw  steamer  Raithwaite  if  all,  and  by  the  latter 
against  the  former  respectively.  The  collision  took 
place  about  seven  o’clock  in  the  morning  of  tho  2nd 
April  1873,  on  the  south  side  of  the  river  Tyne,  j 
off  a yard  known  as  Softley’s  Yard.  The  learned 
judge  of  the  court  below  found  that  tho  Holmside, 
which  was  coming  down  the  river,  was  alono  to 
blame,  and  his  decision  was  founded  upon  tho  pace 
at  which  she  was  going  in  a log — founded  solely 
on  her  speed. 

The  learned  judge  has  taken  great  pains  to 
render  his  judgment  perspicuous  by  most  carefully 
stating  his  reasons  — a circumstance  which,  of 
itself,  would  make  the  court  most  reluctant 
to  reverse  the  decision  of  the  tribunal,  which 
has  bad  the  great  advantage  of  having  the  wit* 
nesses  examined  before  it.  Tno  judgment,  however, 
rests  almost  entirely  upon  tho  learned  judge,  for 
the  nautical  assessors  appear  to  have  differed 
among  themselves  and  from  the  court ; and  this  is 
a circumstance  deserving  of  notice.  Hence  the 
decision  was  rightly  given  upon  the  responsibility 
of  tho  judge  alone,  and  rests,  as  I have  already 
pointed  out,  upon  the  fact  of  there  being  a very 
thick  fog,  and  the  pace  of  the  Holmside  during 
that  fog. 

It  appears  that  the  Raithwaite  Hall  had  arrived 
off  the  Tyne  the  night  before  the  collision, 
and  had  there  anchored,  thinking  it  not  safo  to 
roceed  on  account  of  the  fog.  The  next  morning, 
owever,  her  master  deemed  it  right  to  attempt 
to  enter  the  river. 

Now  certain  bye-laws  have  been  admitted 
and  put  in  as  binding  upon  vessels  navigat- 
ing tho  river  Tyne,  and  they  purport  to  be 
made  by  the  Tyne  Improvement  Commis- 
sioners under  various  Acts  of  Parliament.  There 
should,  however,  be  no  misunderstanding  as 
to  tho  effect  of  these  and  similar  byelaws 
governing  the  navigation  of  a river.  It  cannot 
bo  held  that,  because  they  or  any  of  them 
are  disobeyed,  tho  vessel  disobeying  them  must 
therefore  bo  held  to  blame.  They  are  only 
evidence  of  what  it  is  tho  duty  of  a vessel  to 
do  under  the  circumstances  named  in  tho  par- 
ticular byelaw.  As  such  evidence,  however, 
they  ore  an  important  element  in  every  caso 
that  comes  within  their  provisions,  and  if  it 
should  appear  that  by  the  breach  of  one  of  them  a 
ship  has  occasioned  or  contributed  to  a collision, 
tho  existence  of  such  a byelaw  would  afford  tho  very  ! 


strongest  reason  for  holding  that  that  ship  had 
been  guilty  of  a breach  of  duty,  and  was  to  blamo 
for  the  collision. 

Now,  by  clause  17  of  these  bye-laws,  it  is 
provided  that  “ All  vessels  navigating  the  river, 
when  proceeding  towards  sea,  shall  keep  from 
south  of  mid-channel;  and  when  coming  to  the 
seaward,  shall  keep  to  the  north  of  miachannol, 
so  that  the  port  helm  may  be  always  applied  to 
clear  vessels  proceeding  in  the  opposite  direction.” 
By  clause  18,  “ All  steam  vessels,  and  vessels 
towed  by  steam  vessels,  must  so  approach  the  river 
from  sea  as  to  enter  on  that  side  of  the  channel 
reserved  for  their  navigation.”  By  clause  19,  ” All 
vessels  when  under  weigh,  requiring  to  pass  over 
a part  of  the  channel  which  is  not  within  that  half 
reserved  for  their  navigation,  for  the  purpose  of 
proceeding  to  or  from  landing  moorings  or  other 

laces,  must  take  upon  themselves  the  responsi- 

ility  of  doing  bo  in  safety,  with  reference  to  the 
passing  traffic,  Ac.”  The  2*2nd  clause  is,  “ When 
Bteam  vessels,  proceeding  in  opposite  directions, 
approach  each  other,  they  shall,  at  a proper  dis- 
tance, put  their  helms  to  port,  and  when  within 
thirty  yards  shall  ease  their  engines  sufficiently, 
and  keep  as  near  as  possible  to  the  right  or  star- 
board side  of  the  river,  so  as  to  afford  all  possible 
facility  for  passing  each  other.” 

The  fact  is  admitted,  and  upon  this  point  there  is 
no  controversy,  that  this  collision  took  place  south  of 
mid-channel,  or  in  what  may  be  called  the  waters  of 
the  Holmside.  This  fact  is  most  material  in  the 
consideration  of  this  case.  There  is  no  question 
either  as  to  the  state  of  the  weather.  There  was  a 
very  thick  fog,  lifting  occasionally,  but,  as  one 
witness  says,  “ no  one  could  judge  accurately  as  to 
what  course  to  take.”  Other  witnesses  used  various 
words  to  express  its  density,  but  they  all  agreed 
that  it  was  sufficiently  dense  to  prevent  vessels 
being  seen  at  a greater  distance  than  700  or  800 
feet. 

The  observation  which  the  court  naturally 
makes  on  this  part  of  the  case  is,  that,  if  vessels 
choose  to  navigate  in  such  a fog  as  this  seems 
to  have  been,  they  do  it  at  their  own  peril,  and  it 
is  incumbent  on  them  to  navigate  with  every 
precaution  and  act  of  prudence  possible ; and  if 
a course  of  navigation  has  been  laid  down  by  com- 
petent authorities  and  well-known  rules,  surely  it 
is  not  less,  but  rather  more,  incumbent  upon  vessels 
to  keep  that  course  and  to  observe  those  rules,  and 
if  they  neglect  to  do  bo  they  must  answer  for  the 
consequences  of  that  neglect.  I am  at  a loss  to 
understand  the  argument,  that  because  there  was 
a dense  fog,  the  rules  might  therefore  be  departed 
from.  I myself  should  have  arrived  at  the  con- 
clusion that  tho  existence  of  tho  fog  was  tho  most 
conclusive  reason  for  obeying  the  rules,  and  that 
each  vessel  would  on  that  very  account  have  good 
reason  to  think  that  the  other  was  oboyiug  the 
law.  That  a vcssol  should  navigate  in  a river  at  all 
during  such  a fog  is  a dangerous  aud  reprehensible 
thing,  and  it  is  probable  that  the  Holmside  would 
not  nave  started  if  the  fog  had  not  begun  to 
lift  shortly  before  she  loft  dock.  This,  however, 
was  not  alleged  against  the  Holmside  in  tho  court 
below  as  an  act  of  negligence,  probably  because 
the  river  regulations  do  not  prohibit  navigation  in 
a fog,  for  they  provide  (clause  38),  that  “ during 
fogs  the  speed  ot  steam  vessels  navigating  the  port 
shall  not  exceed  half  speed;”  but,  nevertheless,  the 
existence  of  a fog  renders  it  tho  more  incumbent 
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upon  vessels  so  navigating  to  observe  the  regula- 
tions. 

Now,  not  only  did  the  Raithwaite  UaU  disobey  the 
rnlo  as  to  the  side  of  the  river  on  which  she  was  to 
navigate,  but  she  did  not  even  take  the  ordinary 
precaution  of  employing  a pilot.  Her  captain  took 
upon  himself  the  responsibility  of  taking  his  ship 
into  port  in  that  fog.  Ho  entered  the  river  on  the 
south  side,  and  intended  to  cross  from  the  Fish 
Pier  to  the  northward,  and  his  defence  for  his 
disobedience  to  the  rules  is,  that  there  is  a custom 
that  overrides  the  law.  Some  of  the  pilots  who 
were  called  for  the  Raithwaite  Hall , say  that  there 
may  be  such  a regulation,  but  that  when  a ship 
is  entering  the  river  in  a fog,  it  is  tho  custom  to 
come  in  on  the  south  side  until  she  sights  the  Fish 
Pier,  and  then  make  over  to  the  northward. 

In  the  first  place  it  would  be  extremely  difficult  for 
any  court  to  support  the  proposition  that  it  is  com- 
petent for  any  person  to  set  aside  an  established 
regulation,  whicn  iB  binding  in  law,  for  their  own 
convenience.  It  is  incumbent  upon  the  court  to 
uphold  the  law. 

But  I am  by  no  means  satisfied  that  any 
such  general  custom  has  been  proved,  nor  that 
there  was  any  such  safety  for  vessels  taking 
that  course  in  a fog  as  would  form  good  ground  for 
establishing  such  a custom.  One  of  the  nautical 
assessors  was  evidently  struck  by  this,  for  ho 
asked  the  master  of  the  Raithwaite  Hall:  " Q.  If 
you  had  come  up  on  the  north  after  you  saw  tho 
Herd  Buoy,  and  had  gone  and  found  the  Beacon 
on  the  Middens,  would  there  have  been  a collision? 
A.  You  see,  the  danger  is  putting  your  ship 
aground.  —Q.  I am  not  asking  you  about  that;  I 
have  my  opinion  of  that,  and  I was  the  one  who 
had  the  Beacon  put  there  P A.  There  is  just  as 
likely  to  be  a collision  as  thero  was,  because  the 
ships  were  not  in  sight. — Q.  You  would  not  havo 
been  able  to  grapple  your  way  up  there  P A.  Not 
so  well  03  on  tho  south  side. — Q.  Because  you 
never  put  your  lead  overboard  P A.  I told  you  tho 
truth  ; I nover  used  the  lead  in  the  harbour,  in  the 
river.”  There  can  be  no  doubt  that  tho  Middens 
is  a dangerous  place,  but  the  course  indicated  by 
the  nautical  assessor  might  have  been  pursued  in 
tho  opinion  of  the  Elder  Brethren,  provided  the 
master  had  taken  careful  soundings. 

This  shows  that  the  collision  might  have  been 
avoided,  despite  the  weather,  if  the  Raithwaite 
Hall  had  taken  ordinary  precautions,  and  had 
obeyed  tho  regulations.  But  here  is  a vessel 
going  up  the  Tyne  in  a thick  fog,  on  her  wrong 
side,  without  employing  a pilot  or  using  her 
lead,  and  the  court  is  asked  to  find  another, 
which  is  navigated  with  both  care  and  skill, 
alone  to  blame  for  an  ensuing  collision.  The 
learned  judge  found  the  Holmside  to  blame,  on 
the  ground  of  her  speed  alono;  but  he  admitted 
that  he  could  not  fix  that  speed  accurately.  No 
doubt  tho  result  of  the  evidence  is  to  leave  her 
speed  uncertain,  but  it  is  clear  that  she  was  not 
going  more  than  four  knots.  According  to  her 
master  she  was  going  dead  slow,  and  just  before 
the  collision  was  nearly  stopped.  Tho  Raithwaite 
Hall  was  then  reported  right  ahead,  and  was  at 
the  distance  of  about  700  feet;  she  camo  straight 
on  and  struck  the  Holmside  s port  bow  with  her 
own  port  bow. 

The  Elder  Brethren  are  quite  agreed  upon 
the  nautical  points  in  this  case,  and  also  agree 
with  me  as  to  the  effect  of  the  evidence.  I 


am  unablo  to  make  out  from  that  evidence 
how  the  judgment  below  can  be  maintained 
on  the  basis  on  which  the  learned  judge  has 
placed  it,  namely,  that  tho  Holmside  was  going 
at  an  undue  pace.  It  never  soemB  to  have  occurred 
to  the  learned  judge  that  the  Raithwaite  Hall  was 
to  blame  for  her  infraction  of  the  law,  and  ho  con- 
demns tho  Holmside  alone.  The  evidence  leads  me 
to  the  exactly  opposite  conclusion,  and,  however 
much  I regret  it,  I must  reverse  the  judgment 
below,  and  find  the  Raithwaite  Hall  alone  to  blame. 
I shall  allow  the  costs  of  this  appeal,  and  those  in 
the  court  below. 

Solicitors  for  the  apppellants,  Ingledew,  Inee , 
and  Greening,  for  Ingledew  and  Daggett,  Newcastle- 
on -Tyne. 

Solicitor  for  the  respondent,  H.  0.  Coote. 


JUDICIAL  COMMITTEE  OP  THE 
FRIVT  COUNCIL. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 
ENGLAND. 

Reported  by  J.  P.  Asnsall,  Esq.,  BarrUter-At-Law. 

Feb.  13,  14,  and  17, 1874. 

(Present  tho  Right  Hons.  Sir  J.  W.  Colvile,  Sir 
Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir 
R.  P.  Collier.) 

The  Kjobenhavn. 

Coll ision — Defence — Inability  to  comply  with  regu- 
lations— Disabled  ship — Prior  collision — Respon- 
sibility for . 

Where  a ship  seeks  to  excuse  her  failure  to  comply 
with  the  sailing  regulations  and  with  a seaman- 
like precaution,  by  showing  that  such  a failure 
teas  in  consequence  of  her  being  disabled  in  a 
prior  collision,  it  is  material  to  inquire  whether 
the  prior  collision  was  due  to  her  default,  or  was 
the  result  of  inevitable  accident. 

Semble,  if  the  prior  collision  be  due  to  the  default  of 
the  ship  so  seeking  excuse,  and  if  her  subsequent 
failure  to  comply  as  aforesaid  contribute  to  the  col- 
lision proceeded  for,  she  ic ill  be  to  blame  therefor. 
This  was  an  appeal  from  a decree  of  the  learned 
Judge  of  the  High  Court  of  Admiralty  of  England 
(Sir  R.  Phillimore)  in  a cause  of  damage  lately 
pending  in  that  court,  promoted  and  brought  by 
the  appellants,  tho  General  Steam  Navigation 
Company,  as  owners  of  the  late  steamship  Mermaid 
against  tho  Kjobenhavn  and  her  owners,  tho  re- 
spondents intervening,  to  recover  damages  for  the 
total  loss  of  the  Mermaid  in  a collision  between 
the  two  ships.  The  collision  occurred  in  the  river 
Thames,  about  half-a-mile  above  the  Ovens  Buoy, 
off  Coal  House  Point,  on  the  north  sido  of  the 
river. 

The  Mermaid  was  a screw  steamship  of  377  tons 
register,  and  IN)  horse  power,  and  was  bound  from 
Shields  to  London  with  a cargo  of  coals.  Tho 
Kjobenhavn  was  a Bcrew  steamer  of  700  tons 
register  and  100  horse  power. 

The  case,  on  behalf  of  the  Mermaid,  was  that 
she  was  proceeding  np  tho  river  at  full  speed  on 
the  north  shore,  rounding  Coal  House  Point,  when 
tho  masthead  light  of  a steam  vessel,  which  proved 
to  be  the  Kjobenhavn,  was  seen  a little  on  the 
starboard  bow  of  the  Mermaid,  distant  about  half 
a mile;  that  the  engines  of  the  Mermaid  were 
cased,  and  her  helm  ported,  in  the  expectation  that 
the  Kjobenhavn,  which  was  supposed  to  be  under 
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way  coming  down,  would  also  port  her  helm,  so 
that  the  two  vessels  might  pass  port  side  to  port 
Bide,  but  tlint  tho  Kjobenhavn  proved  to  bo  at 
anchor,  and  although  the  engines  of  the  Mt'rmaid 
were  stopped  and  reversed,  the  Mermaid  with  her 
port  side  came  into  collision  with  the  stem  of  the 
Kjobenhavn,  and  suffered  a great  deal  of  damage. 
That  tho  Mermaid  was  run  ashore,  but  slid  off 
again  into  deep  water,  and  became  a total  wreck. 

Tho  appellants  attributed  blame  to  the  Kjoben - 
havn  for  having  been  improperly  lying  at  anchor 
in  an  unusual  and  improper  place,  for  having  im- 
properly hud  her  masthead  light  up  and  burning, 
and  for  not  having  bad  a riding  light  up.  They 
called  the  liarbour  master  of  Gravesend,  to  show 
that  the  place  where  the  Kjobenhavn  was  anchored 
was  improper,  and  that  he  should  have  removed 
her  if  he  had  seen  her. 

The  respondents  in  their  answer  alleged — 

2.  That  tho  Kjobenhavn  was  lying  at  anchor  near  tho 
Ehaox  shore,  just  above  Coal  House  Point.  That  the 
wind  was  about  E.N.E.,  very  light.  That  the  tide  was 
about  half  flood,  and  of  the  force  of  about  threo  and  a 
half  knots  an  hour ; that  the  weather  was  fine  with  a 
slight  haze  on  the  water;  that  there  were  occasional 
clouds  of  smoko  issuing  from  some  cement  factories  a 
little  lower  down,  and  borne  across  tho  river ; that  tho 
Kjobenhavn  was  riding  with  twenty-five  fathoms  of 
chain,  heading  steadily  to  the  tide,  and  sheered  out  from 
shore  under  a port  helm. 

3.  That  the  Kjobenhavn  had  not  been  long  at  anchor  ; 
that  the  bright  white  or  masthead  light  was,  when  she 
came  to  anchor,  carried  on  the  outer  jib  stay,  about 
thirty-six  feet  above  the  hull,  and  remained  there  till  the 
collision  ; that  it  exhibited  a clear  light  to  all  vessels 
coming  up  the  river;  that  jost  before  the  Kjobenhavn 
had  come  to  anchor,  as  aforesaid,  she  had  been  in  collision 
without  any  fault  on  her  own  part  with  a brig  riding  at 
anchor.  That  in  this  collision  her  riding  light  had  been 
destroyed  ; that  at  tho  time  she  came  to  anchor,  as  afore- 
said, and  up  to  the  time  of  the  collision,  sho  had  not  any 
proper  riding  light,  and  could  not  exhibit  ono. 

4.  In  these  circumstances  those  on  board  the  Kjoben- 
havn observed  the  white  and  red  lights  of  a steam  ship 
from  ono  to  two  ship’s  lengths  off  and  nearly  ahead. 
They  were  unable  to  do  anything  to  avoid  the  steamship 
carrying  these  lights,  whioh  was  the  Mermaid,  whose 
owners  are  proceeding  herein,  and  she  almost  imme- 
diately came  in  collision  with  the  Kjobenhavn,  her  port- 
side  striking  the  stom  of  the  Kjobenhavn  with  consider- 
able violence.  Tho  Mermaid  then  passed,  and  no  damage 
was  dono  to  the  Kjobenhavn. 

b.  Save  as  hereinbefore  in  Art  3 has  been  stated,  the 
Kjobenhavn  had  not  improperly  her  masthead  light  np 
and  burning,  and  was  not  improperly  lying  at  anchor 
without  having  a proper  riding  light  up.  The  light 
which  was  hung  on  the  Kjobenhavn  as  in  Art.  3 stated 
was  for  all  vessels  coming  up  the  river  equivalent  to  a 
proper  riding  light,  and  the  presence  of  this  light  and 
the  absence  of  any  other  light  did  not  in  anywise  con- 
tribute to  the  collision. 

The  respondents  denied  that  tho  Kjobenhavn 
was  at  anchor  in  an  unusual  or  improper  place, 
and  attributed  the  collision  to  the  neglect,  default, 
or  mismanagement  of  those  on  board  the 

Mermaid - 

The  causo  was  beard  before  the  learned  judge, 
assisted  by  two  of  the  Elder  Brethren  of  the  Trinity 
Corporation,  and  the  witnesses  were  examined 
orally  in  open  court. 

It  was  proved  and  found  by  the  learned  judge, 
as  a fact,  that  the  Kjobenhavn  wus  lying  at  anchor 
in  an  improper  and  unusual  place,  and  evidence 
was  given  to  prove  that  she  had  come  into  col- 
lision with  tho  brig  owing  to  the  carelessness  of 
those  ou  board  tlio  Kjobenhavn.  The  brig  was 
lying  at  anchor  about  a quarter  of  a mile  below 
tlic  Ovens  Buoy,  and  about  three  lengths  to  the 


south  of  mid  channel  in  the  fairway,  and  in  the 
midst  of  a thick  smoko  coining  across  the  river. 
The  defence  of  the  Kjobenhavn  was  that  by  reason 
of  this  smoke,  her  master  and  crew  were  unable 
to  distinguish  the  brig  until  too  late  to  avoid  a 
collision,  and  that  tho  brig  injured  them  to  such 
an  extent  that  their  steering  gear  would  not  act, 
their  lamp  room  was  broken  in,  thoir  riding  lights 
broken,  and  that  they  were  compelled  to  come  to 
anchor  at  once,  and  even  it  they  had  had  another 
light  they  had  not  time  to  have  hoisted  it  between 
the  two  collisions.  The  master  of  the  Kjobenhavn 
in  his  evidence,  admitted  that  the  respondents 
had  paid  to  tho  owners  of  tho  brig  the  whole  of 
tho  amount  (116Z.)  of  tho  damage  claimed  by  the 
owners  of  the  brig  in  respect  of  the  collision 
between  the  Kjobenhavn  and  the  brig. 

The  learned  judge  of  the  court  below  found 
that  tho  Kjobenhavn  was  lying  at  anchor  in  on 
improper  place,  and  that  she  nod  not  a proper 
light  up,  carrying  as  she  did  her  masthead  light, 
hung  15  or  16  feet  higher  than  an  ordinary  anchor 
light;  bnt  that  this  was  necessitated  by  the  col- 
lision with  the  brig,  which  occurred  by  no  fault  of 
the  Kjobenhavn,  but  rather  by  the  fault  of  the 
brig ; and  that  the  Kjobenhavn  must  bo  considered 
as  waving  been  reduced  to  that  condition  by 
inevitable  necessity,  and  by  no  misconduct  on  her 
part ; that  she  anchored  out  of  the  fairway,  and 
no  vessel  ought  to  have  como  near  her;  that  there 
was  not  time  to  lower  the  light  to  the  proper  level 
of  an  anchor  light,  and  even  if  there  was  this  light 
could  not  have  deceived  the  Mermaid , or  in  any 
way  contributed  to  the  collision;  and  that  the 
Mermaid  was  going  at  au  improper  speed  when 
entering  the  smoke,  and  ought  not  to  have  ported 
her  helm;  that  she  ought  to  have  Blackened  speed 
and  held  on  her  course,  that  the  effect  of  porting 
was  to  cause  tho  collision;  and  pronounced  the 
collision  in  question  in  the  cause  to  have  been 
solely  occasioned  by  the  improper  navigation  of  the 
Mermaid,  and  by  his  decree  dismissed  the  suit 
with  costs. 

It  is  from  such  decree  that  this  appeal  was 
brought. 

The  appellants  submitted  that  the  decree  ap- 
pealed from  ought  to  be  reversed  for  the  following 
amongst  other  reasons : 

1.  Because  tho  evidence  proved  that  the  Kjo- 
benhavn was  lying  at  anchor  in  an  improper  and 
unusual  place. 

2.  Because  the  evidence  proved  that  tho  Kjoben- 
havn was  improperly  lying  at  anchor  without  any 

a per  riding  light  up,  and  that  she  improperly 
a masthead  light  exhibited  at  a height  of 
thirty-six  feet  abovo  her  dock,  being  a height 
exceeding  by  sixteen  feet  the  height  at  which 
anchor  lights  ought  to  be  exhibited. 

3.  Because  it  lay  upon  the  respondents  to  prove 
that  the  collision  between  tho  Kjobenhavn  and  the 
brig  happened  without  any  negligence  on  the  part 
of  the  Kjobenhavn , and  that  the  Kjobeniiavn  was 
therefore  compelled  by  no  fault  of  her  own  to 
anchor  where  she  did,  and  prevented  by  no  fault 
of  her  own  from  exhibiting  a proper  anchor  light, 
and  tho  respondents  failed  to  discharge  such 
burthen  of  proof. 

4.  Because  tho  evidence  proved  that  the  said 
collision  with  the  brig  was  occasioned  or  con- 
tributed to  by  some  neglect  on  tho  part  of  tho  so 
ou  board  the  Kjobenhavn. 

5.  Because  those  on  hoard  the  Kjobenhavn  im 
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properly  left  the  masthoad  light  of  the  Kjobenhavn 
at  too  great  a height  from  her  deck. 

6.  Becauso  the  evidence  proved  that  those  on 
board  the  Mermaid  were  misled  by  the  position  of 
the  Kjobenhavn,  and  by  seeing  her  masthead  light, 
into  supposing  that  the  Kjobenhavn  was  under 
way,  and  into  acting  accordingly. 

7.  Because  the  evidence  proved  that  the  col- 
lision was  occasioned  by  tho  negligence  of  those 
on  board  the  Kjobenhavn. 

8.  Because  the  evidence  proved  that  tho  collision 
was  not  occasioned  by  any  improper  navigation  on 
the  part  of  tho  Mermaid. 

Butt,  Q.C.  and  E.  C.  Clarkson  for  tho  appellants. — 
The  respondents  are  liable  both  because  their  ship 
was  anchored  in  an  improper  place,  and  failod 
to  carry  tho  proper  light ; they  have  failed  to  show 
excuse  for  these  acts  of  default,  inasmuch  as  they 
have  not  shown  that  they  wero  free  from  blame  in 
respect  of  the  collision  with  the  brig.  No  doubt 
it  was  the  porting  of  tho  Mermaid's  helm,  which 
brought  about  the  collision,  but  she  was  led  into 
that  act  by  tho  misleading  light  carried  by  the 
other  vessel.  The  Mermaid  was  bound  to  port, 
supposing  the  other  ship  to  bo  coming  down  the 
river,  because  she  was  going  round  the  curve  of 
the  river,  and  would  expoct  tne  other  ship  to  keep 
outside.  The  course  up  and  down  the  river  is  a 
line  parallel  with  the  bonkB,  and  hence  the  meeting 
or  crossing  rules  do  not  strictly  apply,  but  vessels 
are  bound  to  keep  their  relative  courses  with 
regnrd  to  tho  banks  of  the  river. 

The  Velocity , L.  Rep.  3 P.  C.  44 ; 21  L.  T.  Rep.  N.  S. 
680 ; 3 Mar.  Law  Cm.  O.  S.  34J8  ; 

The  Ranger,  The  Cologne,  ante,  voL  1,  p.  4S4;  27 
L.  T.  Rep.  N.  S.  769. 

The  Mermaid  knowing  that  no  largo  ship  anchored 
in  that  place  properly  assumed  that  tho  Kjobenhavn 
was  corning  down  the  river,  and  that  some  action 
was  necessary.  Tho  masthead  light  woh  easily 
distinguishable  from  an  ordinary  anchor  light,  and 
this  misled  the  Mermaid. 

Sir  J.  Kar slake,  Q.C.  and  W.  G.  F.  Fhillitnore 
for  the  respondents.— Tho  Mermaid  kept  a bad  look 
out,  and  ought  to  have  known  that  smoke  was 
usually  in  that  place,  and  to  have  come  through  it  nt 
a slower  speed.  They  ought  not  to  havo  portod  till 
they  discovered  sido  lights,  even  if  they  did  mistake 
the  Kjobenhavn  for  a vessel  under  way.  The 
Kjobenhavn  cannot  bo  held  to  blame  for  the  col- 
lision with  the  brig.  After  that  collision  there  was 
no  time  to  change  the  lights,  even  if  it  was  pos- 
sible. The  Kjobenhavn  was  anchored  in  a proper 
place.  [Sir  J.  W.  Colvile. — There  can  be  no  doubt 
that  if  you  hod  cast  anchor  in  that  neighbourhood 
without  being  compelled  to  do  so  by  the  first 
collision,  you  ought  to  have  gone  up  beyond  the 
point  B.,  and  have  anchored  on  the  south  side.]  (a). 
Their  porting  was  an  improper  act,  even  if  we  were 
in  motion ; it  would  have  run  them  ashore. 

Clarkson  in  reply.™ The  Merchant  Shipping  Act 
Amendment  Act  1862  (25  & 26  Viet.  c.  03), 
sect.  27  is  very  stringent,  and  enacts  that  a vessel 


(a).  The  place  here  referred  to  is  the  anchorage  ground 
off  Gravesend,  which  is  marked  on  tho  charts  by  a line 
running  from  the  Beacon  Light,  in  the  direction  of  tho 
Shormead  Battery,  as  far  as  a point  marked  B.  At 
night  the  Beacon  light  nbows  a bright  light  to  the  north- 
ward of  that  line,  and  a red  light  to  tho  sonthward  of  it, 
and  all  vessels  anchoring  there  should  anchor  to  the 
southward  of  the  line.  See  Thames  Conservancy 
Byelaws,  Rale  22. 


shall  carry  the  prescribed  lights  and  no  others; 
hence  the  respondents  wero  carrying  not  merely  a 
wrong  light  but  a prohibited  light.  They  must 
show,  in  order  to  be  excused,  that  they  aid  this 
from  absolute  necessity.  In  this  they  have 
failed,  as  they  admit  that  they  had  a globular 
light,  and  do  not  show  why  it  was  not  put  up. 
They  were  guilty  of  negligence  in  getting  into 
suoh  a position,  and  they  have  practically  admitted 
this  by  paying  For  tho  damage  done  to  tho  brig. 
[Sir  Bakxks  Peacock. — The  Merchant  Shipping 
Act  Amendment  Act  1862,  sect.  29,  provides  that 
a ship  guilty  of  a breach  of  tho  regulations  which 
occasions  the  collision,  “ shall  bo  deemed  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  court 
that  the  circumstances  of  the  case  mode  a departure 
from  the  regulations  necessary.”  If  by  reason  of 
the  first  collision  the  Kjobenhavn  was  compelled 
to  anchor  in  an  improper  place,  would  not  that  be 
a circumstance  which  rendered  it  necessary  to 
anchor  in  that  place,  and,  having  by  the  same 
means  lost  her  lights,  to  carry  the  one  she  did  ? 
Could  her  former  negligence,  if  it  existed,  render 
her  liable  for  the  second  collision  P or  to  follow  it 
oat,  if  the  brig  was  to  blame  for  the  first  collision 
could  she  have  been  proceeded  against  for  the 
damage  to  the  Mennaid  f Sir  Most  ague  Smith.™ 
A similar  case  arose  here,  but  I do  not  think  tho 
point  was  decided.  ](a)  Thero  is  no  decided  case 
on  tho  point,  but  tho  real  question  is  whether  tho 
default  was  occasioned  by  any  negligent  act  in 
the  first  instance.  Tho  Kjobenhavn  was  without 
her  lights,  and  she  ploads  that  this  happened 
without  her  default ; she  must  therefore  show  that 
she  was  not  to  blame  for  that  which  caused  her  to 
be  in  tho  lairway  without  her  proper  light. 

Feb.  17. — The  judgment  of  the  Court  was  de- 
livered by  Sir  J.  VV.  Colvile. — Tho  general  facts 
of  this  case  are  stated  by  the  learned  judge  of  the 
Court  of  Admiralty  in  tho  two  first  paragraphs  of 
tho  judgment,  against  which  the  appeal  is  brought, 
os  clearly  os  it  is  possiblo  for  me  to  state  them. 
He  says : — “ This  is  u case  of  collision  between  a 
screw  steamship  called  the  Mermaid  and  a screw 
steamship  called  the  Kjobenhavn . It  took  place 
between  nine  and  ten  o’clock  on  the  night  of 
Friday  the  28th  March.  Tho  place  of  collision 
was  about  half  a mile  from  the  Ovens  Buoy  off 
Coal  House  Point,  on  the  north  side  of  the  river 
Thames,  and  in  Gravesend  Reach.  The  tide  was 
about  half  Hood,  running  at  a speed  of  between 
three  and  four  knots.  The  Mermaid  was  a vessel 
of  577  tons  register,  and  90  horse-power,  with  a 
crew  of  23  hands.  She  waB  on  a voyago  from 
Shields  to  London,  with  a cargo  of  coals,  and  was 
proceeding  up  tho  river  Thames  and  rounding 
Coal  House  Point.  The  Kjobenhavn  was  a larger 
vessel  of  700  tons  register  and  100  nominal  horse- 
power, with  a crew  of  20  hands ; and  at  the  time 
of  this  collision  she  was  lying  at  anchor  with  25 
fathoms  of  chain  heading  to  tho  tide,  at  the  place 
which  has  been  marked  by  the  witness  on  the  map 
hero,  which  is  close  to  the  Ovens  Buoy  and  off  a 
bank  called  Ovens  Flat.” 

Thero  is  but  ono  action,  namely,  tho  action 
brought  by  the  Mermaid  to  recover  damages 
from  tho  Kjobenhavn,  and  there  being  no  cross 
action,  it  follows  that  the  first  and  possibly 
the  only  material  question  in  the  cause  is  whether 


(a).  The  case  reforred  to  wu  The  Amelia ; The  Aimo , 
ante,  p.  96.— Ed. 
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the  Mermaid  has  established  a case  of  negli*  Just  before  the  Kjobenhavn  had  come  to  anchor  as 

gencc,  contributing  to  this  collision,  against  the  aforesaid,  she  had  been  in  collision  without  any 

Kjobenhavn,  because  if  she  has  failed  to  do  so,  fault  on  her  part  with  a brig  riding  at  anchor.  In 

it  is  immaterial  whether  the  collision  was  due  to  this  collision  her  riding  light  had  been  destroyed, 

inevitable  accident  or  to  the  fault  of  the  Mermaid.  At  the  time  she  came  to  anchor  as  aforesaid,  and 

On  the  other  hand,  if  she  has  established  such  a up  to  the  time  of  the  collision,  she  had  not  anjr 

case  of  negligence  against  the  Kjobenhavn  then  proper  riding  light  and  could  not  exhibit  one.  * 

the  (juestion  arises  whether  there  was  not  also  Now  that  pleading  seems  distinctly  to  put  forwurd 

contributory  negligence  on  the  part  of  the  Mermaid,  as  an  excuse  for  not  having  the  proper  light,  that 

in  which  case,  both  vessels  being  in  fault,  the  rule  she  had  been,  without  any  fault  of  her  own,  in  col- 

of,#the  Court  of  Admiralty  would  apply  and  the  liaion  with  the  brig,  and  therefore  it  became  a 

damage  would  be  divisible  between  them.  material  question  in  the  cause  whether  her  col- 

Thoro  is  also  this  peculiarity  in  the  case,  that  the  lision  with  tho  brig  was  due  to  her  default,  or 
vessel  complaining,  the  plaintiffs’  vessel,  was  the  whether  it  was,  as  tier  pilot  put  it,  the  result  of 
only  vessel  in  motion,  the  Kjobfnihavn  being  ad-  inevitable  accident. 

mi  tied  to  be  at  anchor;  and  in  all  such  cases  it  is  Their  Lordships  have  considered  tho  evi- 

incumbent  on  the  vessel  which  has  the  power  of  denco  upon  that  point,  and  they  have  also  had 
motion  and  the  means  of  manccnvring  to  show  the  benefit  of  consulting  their  nautical  asses- 
some  sufficient  reason  why  it  should  have  come  in  sors  upon  it.  They  arc  not  disposed  to  differ 
contact  with  a vessel  lying  at  anchor  and  incapable  from  the  conclusion  of  the  learned  Judge  of 
of  motion.  the  court  below,  who  says  not  only  that  it  has 

The  negligence  attributed  to  the  Kjobenhavn  not  been  proved  that  she  was  iu  fault,  but  that  tho 
is  that  she  was  anchored  in  an  improper  place,  contrary  is  established.  It  seems  to  them  upon 
and  that  she  failed  to  carry  a riding  light,  pur-  the  evidence  that  the  Kjobenhavn  was  coming  up 
Buanb  to  the  seventh  article  of  the  sailing  rules,  norossarily  more  or  leas  under  a port  holm,  and 
Those  are  the  facts  in  respect  of  which  negligence  that  she  was  coming  only  at  half  speed.  There  is 
is  imputed  to  her;  blit  even  if  those  facts  are  also  evidence  that  there  was  a considerable  fog 
established  it  will  be  a further  question  whether  about  that  place,  either  fog  or  smoke  proceeding 
that,  negligence  contributed  to  the  accident.  from  the  cement  factories,  and  that  by  reason 

Now,  upon  the  evidence  their  Lordships  think  it  of  that  the  brigand  its  riding  light  must  have 
has  been  correctly  found  in  the  court  below  that  the  been  more  or  less  obscured.  Again,  it  appears 
Kjobenhavn  was  anchored  in  a place  in  which  a clear  to  them  upon  the  evidence  that  the  brig  was 
vessel  of  that  size  ought  not,  in  ordinary  eircura-  anchored  in  an  improper  place,  in  a place  in  which 
stances,  to  have  anchored.  We  have  upon  that  she  should  not  have  anchored  without  excuse, 
point  the  evidence  of  the  harbour- master,  who  is  Tho  fog  seems  to  have  been  her  excuse  for  drop- 
very  strong  in  his  general  conclusion  that  the  ping  her  anchor  there,  but  still  she  was  in  a place 
place  of  anchorage  was  an  improper  place  for  a m which  a steamer  coming  up  the  river  would  not 
vessel  of  that  size,  although  he  admits  in  another  reasonably  expect  to  find  a vessel  at  anchor, 
part  of  his  evidence  that  small  craft  did  occasion-  Taking  into  consideration  these  circumstances,  tho 
ally  anchor  on  that,  northern  shore,  and  near  the  moderate  speed  at  which  the  vessel  was  proceeding, 
place  where  the  Kjobenhavn  was  anchored.  The  that  she  was  proceeding  under  a port  helm,  and 
greater  part  of  his  examination  was  indeed  directed  tlmt  owing  to  tho  fog  she  could  not  see  the  brig 
to  show  that  the  proper  place  of  anchorage  for  earlier  than  she  did,  their  Lordships  are  of  opinion 
vessels  in  the  Gravesend  Reach  which  have  the  that  the  Kjobenhavn  cannot  be  said  to  have  been 
power  of  anchoring  in  the  proper  place  and  intend  in  fault  iu  respect  of  that  collision.  It  was  indeed 
to  remain  there  fur  any  time,  is  on  the  southern  argued  by  Mr  Clarkson  that  she  ought  not  to  have 
shore,  above  the  point  marked  B.  on  the  chart  ; ported  her  helm  under  tho  circumstances,  but  as 
but  that  evidence  has  no  bearing  upon  the  present  she  was  going  up  under  a port  helm  their  Lordships 
case,  since  it  was  impossible  for  the  Kjobennaim  in  think  that  no  fault  is  reasonably  to  be  attributed 
her  disabled  state  to  get  so  far  into  the  reach.  This  to  her  in  respect  of  that  mancouvre.  Their  con- 
witness,  however,  persistently  contended  that  tho  elusion  is  that  tho  collision  between  tho  Kjobenhavn 
place  where  she  did  anchor  in  point  of  fact  was  and  the  brig  must  be  taken  for  tho  purposes  of  this 
primo  facie  an  improper  place  of  anchorage,  and  it  suit  to  have  been  the  result  of  inevitable  accident, 
is  to  be  remarked  that  his  evidence  on  that  point  It  then  appears  that  the  effect  of  the  collision 

is  iu  some  degree  confirmed  by  that  of  Mr.  Claxton,  was  such  that  the  Kjobenhavn  was  compelled  to  drop 

tho  pilot  of  the  Kjobenhavn,  who,  at  page  42,  her  anchor,  and  that  she  could  not,  in  the  state  in 

line  39,  is  asked : It  is  not  a proper  place  to  which  she  was,  have  dropped  it  in  any  other  place 

anchor  in  if  you  can  help  it,  is  it?"  and  answers  than  that  where  Bhe  did  anchor.  It  is  clear  that 
“ No.”  Their  Lordships  then  will  assume  that  the  she  could  not  by  any  means  have  got  to  theanchor- 
Jndge  of  tho  Court  of  Admiralty  has  correctly  age  on  the  south  side  of  the  river.  It  further 
found  that  the  Danish  steamer  was  anchored  in  appears  that  tho  effect  of  this  collision  was  to 
that  which  was  primd  facie  un  improjnjr  place.  knock  out  one  of  her  side  lights,  to  scatter  tho 

Again  it  is  admitted  that  the  Kjobenhavn  did  not  parafine  about  tho  deck,  to  cause  considerable 
carry  the  proper  riding  light;  but  tho  amended  damage  on  the  bridge  and  to  bring  across  the 
pleading  (Art.  3),  which  is  in  the  nature  of  a plea  bridge,  so  as  to  interfere  with  her  steerage  power,  a 
m confession  ami  avoidance,  states  upon  that  considerable  portion  of  the  rigging.  It  is  also  a 

point : “ Tho  Kjobenhavn  had  not  been  long  at  material  circumstance  with  reference  to  the  lights 

anchor,  the  bright  white  or  masthead  light  was  that  tho  locker  in  which  the  riding  light  was  kept 
when  she  came  to  anchor  carried  on  the  outer  jib  was  stove  in,  and  consequently  that  no  proper 
stay  about  thirty-six  feet  above  the  hull,  and  riding  light  was  forthcoming  or  cabbie  of  being 
remained  there  till  the  collision.  It  exhibited  a put  up.  These  circumstances  appear  u»  their 
cluai*  light  to  all  vessels  coming  up  the  river.  I Lord. -hips  sufficient  to  account  both  for  the  place 
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of  anchorage  and  for  the  absence  of  the  ordinary 
riding  light,  and  to  relievo  the  Kjobenhavn  from 
any  imputation  of  negligence  upon  those  two 
points. 

The  question  however  remains,  whether  she 
was  justified  in  keeping  up  her  bright  mast 
light  and  omitting  to  lower  it  to  that  height  above 
the  deck,  namely,  a height  not  exceeding  20  feet, 
at  which,  according  to  Article  7 of  the  Regu- 
lations for  Preventing  Collisions,  a riding  light 
ought  to  be  carried.  Upon  that  point  their 
Lordships  have  in  the  course  of  the  argument 
felt  considerable  doubt.  It  has  been  said  that  not 
haring  the  proper  riding  light  she  ought  to  have 
taken  away  the  masthead  light  altogether,  and  to 
hare  put  up  Borne  globular  light,  which  it  is  sup- 
posed might  have  been  found  m the  engine  room, 
or  the  particular  globular  light  which,  after  the 
collision  which  is  tho  subject  of  this  action,  was 
really  put  up,  viz.,  a lantern  ordinarily  in  use  in 
the  forecastlo.  But  considering  the  state  of  the 
vessel,  and  the  short  interval  of  time  which  elapsed 
between  the  two  collisions,  their  Lordships  are 
not  satisfied  that  there  was  time  in  which  that 
lantern,  supposing  it  would  have  answered  any 
effectual  purpose,  or  in  any  degree  have  affected 
the  collision,  could  have  been  put  up.  They  there- 
fore think  that  negligence  cannot  bo  imputed  to 
the  Kjobenhavn  by  reason  of  her  omission  to 
exhibit  that  forecastle  light  before  the  second  col- 
lision. 

It  is  then  said  that  at  least  she  might  have 
lowered  the  masthead  light  ? but  even  if  her 
failure  to  do  this  be  taken  to  have  been  an  act  of 
negligence,  which  their  Lordships,  considering  all 
the  circumstances  of  the  case,  are  not  satisfied  it 
was,  tho  question  would  remain,  whether  that 
negligence  can  l>e  said  to  have  caused  or  con- 
tributed to  the  collision  ? 

That  question  necessarily  opens  the  inquiry 
into  the  conduct  of  the  other  vessel-  Now  the 
Mermaid  was  coming  up  the  river  and  had 
gone  round  the  Ovens  Buoy  at  a distance  of 
one  Bhip's  length  from  tho  buoy,  at  a very 
high  speed,  at  a speed  which  has  been  almost 
admitted  in  tho  reply  to  have  been  improper.  It 
cannot  bo  taken  upon  the  evidence  to  have  been 
less  than  eight  or  nine  knots  through  the  water, 
and  therefore  eleven  or  twelve  miles  over  the 
ground.  Again  the  conclusion  which  their  Lord- 
ships  draw  from  the  evidence  is  that  the  look-out 
kept  on  board  tho  Mermaid  was  very  imperfect. 
Tlicro  was  nothing  in  the  position  of  tno  two 
vessels  to  prevent  the  Mermaid,  if  she  had  kept  a 
proper  looK-out,  not  merely  for  the  buoy,  but  for 
the  vessels  ahead  of  her,  from  seeing  that  bright 
masthead  light  at  a considerably  greater  distance 
than  that  at  which  the  witnesses  agree  Bhe  first 
saw  it,  namely,  half  a mile.  They  cannot  then 
acquit  the  Mermaid,  coming  at  this  rate  of  speed 
upon  a vessel  with  a bright  masthead  light  visible 
above  the  fog  about  her,  of  culpable  negligence  in 
respect  to  tins  collision.  But  tho  point  imme- 
diately to  be  considered  is  whothor  the  Kjobenhavn, 
by  reason  of  her  carrying  that  bright  masthead 
light,  was  guilty  of  negligence  contributory  to  the 
accident.  The  case  of  the  Mermaid  is,  that  seeing 
this  masthead  light  at  a distance  of  half  a mile 
and  half  a point  on  her  starboard  side,  she  came 
to  the  conclusion  that  the  vessel  that  carried  that 
light  must  be  under  weigh  and  comiug  down  the 
river.  She  admits  that  she  did  not  sec  any  side 


light.  Hor  master  and  others  on  board  of  her  say 
they  supposed  that  tho  smoko  coming  from  tho 
factories,  or  the  mist,  had  obscured  those  lights ; 
but  they  admit  that  they  saw  no  side  light.  In 
those  circumstances  the  master  chose  to  assumo 
that  the  two  vessels  were  mooting  end  on,  and  that 
ho  was  acting  in  obedience  to  the  sailing  rules  by 
porting  her  helm. 

It  seems  to  their  Lordships  that  ho  was  not 
justified  in  that  conclusion,  and  that  he  cannot 
be  said  to  have  been  deceived  into  executing 
that  manoeuvre  by  merely  seeing  the  bright 
masthead  light.  The  Mermaid  had  this  light 
a little  on  her  starboard  bow,  and  she  saw  no 
side  lights;  and  in  theso  circumstances  their 
Lordships  aro  of  opinion  (and  in  that  opinion  they 
are  confirmed  by  their  assessors)  that  her  proper 
manamvre,  even  if  thoso  on  board  of  her  believed 
that  the  other  vessel  was  moving  down  the  river, 
was  to  starboard  her  helm  and  to  go  towards  tho 
south  shore  so  as  to  pass  in  the  mid  channel 
outside  the  Kjobenhavn.  Not  seeing  tho  side 
lights  of  tho  other  vessel,  she  had  no  reasonable 
grounds  for  supposing  that  that  vessel  would  port 
her  helm  so  as  to  cross  her  course  and  come  into 
collision  with  her.  Their  Lordships  are  also  in- 
formed that,  according  to  tho  ordinary  course  of 
navigation,  a steamer  coming  down  the  river  would 
keep  along  tho  north  shore  until  she  came  to 
Ovens  Buoy,  and  then,  but  not  until  then,  would 
stand  across  the  reach. 

Therefore  it  cannot  be  said  that  either  by 
reason  of  a strict  adherence  to  the  sailing 
rules,  according  to  which  she  would  not  be 
justified  in  coming  to  tho  conclusion  that  the 
two  vessels  were  meeting  end  on  unless  she  saw 
tho  side  lights,  or  by  reason  of  any  general  or 
established  course  of  navigation  iu  that  part  of  the 
river,  the  Mermaid  was  right  in  porting  her  helm. 
And  since  it  is  clear  that  had  Bhe  starboarded  she 
would  have  gone  clear  of  the  Kjobenhavn,  it 
follows  that  the  exhibition  of  the  masthead  light 
was  not  an  act  of  negligence  which  contributed  to 
the  coll  Lion. 

For  thoso  reasons  their  Lordships  are  of 
opinion  that  the  court  below  was  right  in  hold- 
ing that  the  Mermaid  had  failed  to  establish  a 
case  of  negligence  contributing  to  tho  accident 
against  the  Kjobenhavn , and  that  if  it  were  neces- 
sary to  pronounce  any  opinion  on  that  point,  the 
Mermaid  was  solely  to  blamu  for  the  collision. 
Their  Lordships  will  therefore  humbly  advise  Her 
Majesty  to  affirm  the  judgment  of  the  court 
below,  and  to  dismiss  this  appeal,  with  costs. 

Appeal  d ism  is  ted  and  decree  affirmed. 

Solicitors  for  the  appellants,  Cattams,  Jehu » 
and  Cattams. 

Proctors  for  the  respondents.  Dyke  and  Stokes. 

COURT  OF  APPEAL  IN  CHANCERY. 

Reported  by  E.  Stewart  Roche  and  H.  Peat,  Esjra., 

Bor ri* Lars  a t-  Law. 

Tuesday,  March  3, 1874. 

(Before  the  Lord  Chancellor  (Cairns)  and  tho 
Lords  Justices.) 

Attorney  General  v.  Terry. 

Navigable  river — Obstruction  — Injunction. 
Where  the  owner  of  a xcharj  abutting  on  a navigable 

river  drove  piles  into  the  led  of  the  river,  and 
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thus  caused  an  obstruction  which  diminished  by  : 
three  feet  the  navigable  breadth  of  the  river  in  the  , 
front  of  the  wharf,  such  navigable  breadth  having 
bean  sixty  feet  prior  to  the  erection  of  the  obstruc- 
tion: 

Held  (affirming  the  decision  of  the  Master  of  the 
Rolls)  that  this  was  a substantial  interference 
with  the  free  navigation  of  the  river,  and  that  it 
ought  to  be  restrained  by  injunction . (a) 

This  was  an  appeal  from  a decision  of  the  Master 
of  the  Rolls. 

The  hearing  in  the  court  below  is  reported 
ante,  p.  174,  wnere  the  facts  of  the  case  are  fully 
stated. 

The  Master  of  the  Rolls  having  granted  an 
injunction,  the  defendant  appealed. 

Fischer,  Q.C.  and  0.  Beaumont,  in  support  of  the 
appeal,  contended  that  no  case  of  obstruction 
or  public  nuisance  had  been  established  against 
the  defendant ; no  evidence  was  produced  of  any 
vessel  having  been  impeded  or  injured  by  reason 
of  the  alleged  obstruction.  Indeed  the  works 
erected  by  the  defendant  would  bo  a benefit  rather 
than  a hindrance  to  the  navigation  of  the  river. 
At  all  events,  on  tho  principle  of  tho  maxim  “ De 
minimis  non  curat  lex , the  obst  ruction,  if  any,  was 
so  infinitesimally  slight  that  the  conrt  ought  not 
to  interfere  by  injunction.  They  cited 

Hale  de  Portibns  Maria,  Hargreaves  Law  Tracts 
p.  85; 

Attorney-General  v.  The  Mayor  and  Corporation  of 
Kingstonon-Thamcs,  12  L.  T.  Eep.  N.  fl.  665 : 11 
Jur.  N.  S.  596 ; 

Taylor  on  Evidence,  p 54  ; 

Angel  on  Carriage  by  Water,  p 200 ; 

Rex  v.  Russell,  8B.&C.5 66 ; 

Rex  v.  Ward,  4 Ad  & E.  384  ; 

Reg.  v.  Randall,  Car  & M.  496  ; 

Attorney-General  v.  The  Sheffield  Gas  Consumers’ 
Company,  3 De  6.  M.  4 O.  304  ; 

Rickett  v.  Morris,  14  L.  T.  Rep.  N.  S.  835  ; L.  Rep. 

1 So.  App.  47-60  ; 

Attorney-General  v.  The  Earl  of  Lonsdale,  20  L.  T. 
Rep.  N.  S.  64  ; L.  Rep.  7 Eq.  377 ; 

The  Sandwich  Haven  Improvement  and  Regulation 
Act,  1847,  sa.  12,  37. 

Without  calling  upon 

Roxburgh,  Q.C.,  and  E.  P.  C.  JIanson,  who  ap- 
|oared  in  support  of  the  order  of  the  Master  of  the 

The  Lord  Chancellor  (Cairns).— In  disposing 
of  this  case  I refer  merely  to  facts  os  to  which 
there  is  no  controversy,  and  mako  no  reference  to 
facts  that  are  in  dispute  between  the  parties. 

The  river  Stour  is  a navigable  river,  which  seems 
to  be  considerably  used,  especially  by  ships  trading 
in  connection  with  tho  town  ot  Sandwich.  Its 
navigation  was  placed  in  a special  manner  under  the 
guardianship  ot  the  corporation  of  Sandwich  by 
an  Act  of  Parliament  passed  in  1847,  by  the  12tn 
section  of  which  Act  tnc  Mayor  and  Corporation  of 
that  town  are  themselves  prohibited  from  con- 
structing any  work  in  the  river  without  tho  con- 
sent of  tho  Admiralty,  and  by  the  37th  section  the 
water  bailiff,  an  officer  of  the  corporation,  is 
authorised  to  remove  any  obstruction.  I refer  to 
that  Act  for  tho  purpose  of  pointing  out  that  it 
was  considered  of  great  public  importance  to 
preserve  tho  navigation  of  the  river  Stour  unim- 
peded, and  that  a special  duty  devolved  upon  tho 
relators  to  keep  the  river  free  from  obstruction. 
The  defendant  has  a private  wharf  and  a ware- 


house, in  front  of  which  there  is  a way  for  horses 
and  foot  passengers,  over  which  tho  public  had  a 
free  right  of  passage,  and  high  up  over  this  way 
there  is  a projecting  hatch  or  loft,  which  forms  part 
of  the  defendant’s  warehouse,  from  which  the 
defendant  pulls  up  and  lets  down  goods.  Before  tho 
commencement  of  the  works  complained  of,  thcro 
had  been  a row  of  old  piles  in  front  of  the  wharf, 
which  had  been  placed  there  some  sixteen  years  ago, 
perhaps  for  the  purpose,  on  the  one  hand,  of  pre- 
venting injury  to  ships  from  their  scraping 
against  the  river  bank,  and,  on  the  other  hand,  of 
protecting  the  river  from  injury  which  would  be 
occasioned  by  ships  nibbing  against  and  bring- 
ing down  tho  banks.  These  old  piles  rotted  away, 
nnd  there  was  no  distinct  evidence  before  the 
court  who  had  placed  them  there;  but  it  is 
sufficient  to  say  that  if  they  had  occasioned  any 
obstruction  to  the  navigation  of  the  river,  no  right 
was  thereby  acquired  by  the  owners  of  the  ground 
opposite  to  them  to  continue  the  obstruction. 

The  defendant,  finding  that  his  warehouse  was 
sinking,  and  that  he  could  not  place  anything  in 
the  nature  of  a support  upon  the  public  way  be- 
tween the  river  ana  his  warehouse,  had  driven 
piles  deep  into  the  soil  of  the  river,  and  erected  a 
platform,  resting  on  a tripod,  floorod  over  at  tho 
top  and  boarded  on  the  front  parallel  to  the  bank. 
This  projects  threo  feet  into  the  river,  and  the 
practical  effect  of  it  is  that  the  defendant  has 
provided  himself  with  a wharf  three  feet  in  width 
outside  his  old  wharf.  He  uses  this  structure  in 
tho  first  placo  for  tho  purpose  of  supporting  his 
warehouse  by  fixing  poles  from  it  to  tnc  founda- 
tions of  tho  warehouse;  and  he  further  proposes 
to  send  a shoot  from  the  hutch  up  above  to  the 
floor  of  tho  platform  erected  on  the  piles,  and  to 
use  this  shoot  for  the  purpose  of  loading  and  un- 
loading vessels  rangod  alongside  the  platform. 

At  this  part  of  its  course,  tho  breadth  of  the  river 
Stour,  for  navigable  purposes,  is  about  sixty 
feet  at  high  water  — there  is  sixty  feet  of 
navigable  space  for  ships  drawing ‘from  eight  to 
eleven  feet  of  water,  the  ordinary  class  of  ships 
employed  on  the  river.  I think  that  the  evi- 
dence clearly  establishes  that  prior  to  the  erection 
of  this  structure  a ship  drawing  not  more  than 
eight  and  a half  feet  of  water  coaid  at  high  water 
have  ranged  close  up  to  the  defendant's  wharf  and 
have  remained  close  to  that  wharf,  and  that  ships 
drawing  more  than  eight  and  a half  feet  of  water 
would  probably  have  grounded.  Now,  all  ships 
that  could  have  got  close  up  to  the  old  wharf  aro 
compollod  to  range  up  against  the  new  structure, 
three  feet  further  out. 

Tho  undoubted  effect  of  this  is,  whether  we 
take  the  case  of  ships  lying  against  this  new  pro- 
jection, or  of  ships  not  lying  there  at  all,  that  the 
defendant  has  lessened  the  navigablo  breadth  of 
the  river  by  about  three  feet;  in  other  words,  he 
has  taken  and  abstracted  three  foot  out  of  sixty. 
It  has  boon  strongly  urged  that  there  is  no  real 
obstruction,  and  that  this  court  ought  not  to  inter- 
fere, but  I feel  bound  to  say  that  this  is  exactly  one 
of  those  cases  in  which  it  is  proper  that  such  an 
act  should  be  challenged  at  the  very  outset  by  the 
persons  appointed  to  act  as  conservators  of  tho 
river.  In  my  [opinion,  if  three  feet  bo  taken  un- 
challenged at  one  time,  it  is  very  likoly  that  six 
feet  would  be  taken  at  another  time,  and  although 
I cannot  say  that  there  might  not  be  an  obstruc- 
tion of  such  a very  trifling  nature  that  this  court 


(a)  See  note  (a),  ants  p.  174. 
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would  not  interfere,  I am  prepared  to  hold  with- 
out any  qualification  that  tnis  subtraction  of  three 
feet  from  the  navigable  breadth  of  the  river  is  a 
tangible  and  substantial  interference  with  the  freo 
navigation  of  the  river,  which  ought  at  omco  to 
be  challenged  by  the  corporation  in  performance 
of  the  duty,  with  which  they  had  been  entrusted,  of 
preserving  unimpaired  the  navigation  of  the  river, 
and  ought  to  be  restrained  by  an  injunction  of 
this  court. 

The  question  of  tho  towing  path  is  out  of  the 
case  ; it  crept  into  tho  decree  per  incuriam.  I 
regret  that  application  was  not  made  to  the 
Master  of  the  Uolls  as  to  that  mistake,  but  that 
ought  not  to  make  any  difference  in  tho  order  to 
be  now  made.  Tho  appeal  must  therefore  be  dis- 
missed with  costs. 

Lord  Justice  Mellisii  was  of  tho  same  opinion. 
This  was  an  indictable  nuisance  upon  which  a jury, 
proporlv  directed  by  a judge,  would  give  a verdict. 
The  piles  were  erected  in  the  stream  of  a navig- 
able river  where  every  foot  was  reauired  for  tho 
purposes  of  navigation.  There  might,  indeed,  be 
places  by  the  banks  of  the  river  where  the  water 
was  so  shallow  that  it  was  practically  of  no  use 
for  navigation,  and  os  to  suen  places  that  which 
would  otherwise  be  a nuisance  might  not  be  such 
as  to  make  it  the  duty  of  this  court  to  interfere  to 
prevent  it,  but  in  places  which  were  actually  use- 
ful for  navigation  there  was  no  difference  between 
the  obstruction  of  them  and  of  a highway.  It  was 
no  answer  to  the  bill  to  say  that  there  was  room 
enough  left  for  navigation,  and  thnt  if  ships  were 
navigated  with  skill  and  care  they  would  not  suffer 
from  the  obstruction.  The  public  had  a right  to 
navigate  over  the  whole  space  of  the  river. 
Neither  was  it  any  answer  to  say  that  the  obstruc- 
tion only  occurred  at  certain  states  of  the  tide, 
that  it  made  no  difference  to  ships  drawing  eleven 
feet  of  water,  and  that  in  some  respects  the  works 
complained  of  would  bo  advantageous.  The  ad- 
vantage of  one  person  could  not  he  set  off  against 
the  disadvantage  of  another.  If  this  was,  in  tho 
ordinary  course  of  navigation,  an  obstruction,  it 
was  in  point  of  law  an  indictable  nuisance,  and 
that  being  so  it  was  the  duty  of  the  Court  of 
Chancery  to  restrain  it  by  injunction. 

Lord  Just ico  James  was  of  the  same  opinion. 
Ho  only  desired  to  add  that  where  a public  body 
was  entrusted  with  tho  duty  of  being  conservators 
of  a river,  it  was  their  duty  to  take  proceedings  to 
prevent  any  obstruction  to  tho  navigation  of  the 
river.  This  was  eminently  a case  for  their 
interference. 

Appeal  accordingly  dismissed  with  costs. 

Solicitors  for  the  appellants.  Lawless,  Nelson, 
Jones , and  Thomas. 

Solicitors  for  the  respondents,  Prior,  Bigg, 
Church  and  Adams. 


V.C.  BACON'S  COURT. 

Reported  by  the  Hon.  Kobibt  Dcti.br  and  F.  Uocld, 
Esq.,  Harris teru-ut- Law. 

Feb.  13, 17,  and  18, 1874. 

Great  Western  Insurance  Company  v.  Cunliffe. 
Marine  insurance — Principal  and  agent — Negli- 
gence-Broker's allowance-  Jurisdiction. 

A marine  insurance  company,  carrying  on  business 
in  New  York,  employed  C.  as  their  agent  in  this 
country,  for  the  purpose  of  taking  risks,  and  ad- 


justing and  paying  losses,  for  which  he  was  to 
receive  a commission  of  5 per  cent,  upon  tho 
premiums  made  in  each  year.  The  company  also 
effected  insurances  in  this  country  through  C. 

On  the  iith  Dec.  1865,  C.  received  instructions  from 
the  company  to  reinsure  fifteen  ships  upon  which 
their  lines  were  full.  G.  endeavoured  to  effect  the 
insurances,  but  in  consequencs  of  news  of  a dis- 
astrous gale  he  was  unable  to  do  so  except  at 
exorbitant  rates  ; he  therefore  wrote  the  same  day 
to  the  company,  informing  them  thereof,  and 
stating  that  he  left  it  to  the  company,  if  they 
deemed  it  necessary,  to  insure  on  their  side  where 
it  could  be  done  at  a profit,  instead  of  here,  where 
it  would  have  to  be  done  at  a loss.  After  sending 
this  letter,  C.  made  no  further  attempt  to  insure 
these  ships.  Before  the  company  received  this 
letter , one  of  tho  shivs  which  C.  was  directed  to 
reinsure  was  wrecked  and  thereby  a loss  was  in- 
curred by  the  company: 

Held,  that  C.  had  no/  discharged  the  duly  cast  upon 
him  tie  the  company's  agent  to  reinsure,  by  t oriting 
the  above  letter,  and  that  he  was  liable  for  the  loss 
which  had  been  sustained  iu  consequence  of  his 
neglect  to  insure  as  directed , and  was  not  entitled 
to  set-off  against  such  loss  the  amount  of  the 
premiums  which , by  not  insuring  as  directed,  he 
had  saved  to  the  company. 

Under  the  “ credit  ” system  of  conducting  marine 
insurance  business,  which  was  the  system  adopted 
by  C-,  it  is  customary  for  the  underwriter  to  allow 
a discount  of  12  per  cent,  to  the  broker  upon  the 
balance , if  any,  owing  to  the  underwriters  upon 
the  settlement  of  accounts  with  the  broker  at  the 
end  of  the  year  : 

Held,  that  C.  was  not  entitled  to  retain  the  discount 
for  his  own  benefit,  but  must  account  for  the  same 
to  the  company.(a) 

The  plaintiffs,  who  wore  a marine  insurance  com- 
pany, carrying  on  business  in  New  York,  in  1858 
constituted  tho  defendants,  Mossrs.  John  Pick- 
ersgill  and  Son,  their  agents,  the  nature  of  the 
agency  being  expressed  in  certain  letters,  which, 
so  far  as  they  were  material,  were  as  follows  : 

The  first  of  these  letters,  dated  the  loth  June 
1858,  was  from  Mr.  Lathers,  the  president  of  the 
plaintiff  company,  to  the  defendants,  in  which  he 
stated: 

This  company,  for  the  purpose  of  extending  its  useful- 
ness, proposes  to  make  somo  of  ite  policies  on  cargoes  of 
ootton,  and  other  produce  destined  for  Europe,  payable  in 
Loudon  or  Liverpool  iu  cose  of  lose  or  claim,  and  in  suoh 
eases  will  issue  printed  certificates  on  such  rinks, adjustable 
and  payable  there  by  an  agent,  to  be  selected  for  that 
purpose.  The  reputation  of  yoar  house  induces  mo  to 
tender  tho  appointment  to  your  good  selves,  and  the  object 
of  this  letter  is  to  ascertain  if  such  an  appointment  would 
be  agreeable  to  you,  and  what  compensation  you  would 
expect  for  such  service.  I send  von  also  a copy  of  the 
company's  charter  containing  the  last  fiscal  statement. 

In  reply  to  that  letter,  the  defendants  wrote,  on 
the  29th  June  1858 : 

We  shall  have  much  pleasure  in  undertaking  your 
agency  for  settling  and  paying  claims,  on  the  usual  terms, 
say  2j  per  cent,  on  tho  amount  paid. 

On  the  26th  July  1858,  Mr.  Lathers  wrote : 

Sir,— I am  favoured  with  yours  of  tho  29th  ult.,  accepting 
the  agency  of  this  company,  for  the  purpose  of  adjusting 
and  paying  losses,  the  compensation  to  bo  2|  per  cent,  on 
the  amount  actually  paid.  . . . Perhaps  it  would  lie  well 
for  you  to  employ  an  intelligent  clerk,  at  a moderate 
salary,  and  set  apart  a special  desk  for  his  use,  at  the 
expense  of  the  company,  as,  with  your  permission,  we  shall 

(a).  This  deai&ion  has  sinoe  been  reversed  on  appeal.— Ed 
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frequently  have  reinsurance  and  other  business  negotia- 
tions to  make  through  yon.  Our  Southern  cotton  business 
is  very  large  and  increasing,  and  often  requires  heavy 
reinsurance  on  cargoes  by  British  vessels,  wnioh  wo  can- 
not always  get  covered  here.  Wo  are  compelled  to  take 
these  large  amounts,  aa  they  oome  under  our  numerous 
open  policies.  Indeed,  we  often  have  excessive  lines  from 
East  India  and  other  distant  parts,  falling  under  open 
policies,  which  cover  bankers’  credits.  Is  it  practicable 
to  get  them  reinsured  with  tout  underwriters  ? Coaid  I 
rely  upon  being  ablo  to  place  from  50  to  100,000  dole, 
through  yon  at  any  time,  current  rates  P 

In  answer  to  that  letter  the  defendants  wrote, 
on  tho  10th  Aug.  1858 : 

Wo  are  in  receipt  of  yonr  favour  of  the  20th  alt., 
appointing  as  agents  in  this  country  for  the  Great 
Western  Insurance  Company.  With  regard  to  reinsu- 
rances, wo  do  not  anticipateany  great  difficulty  iu  effecting 
at  Lloyd's  any  you  may  have  at  the  current  rates,  and  on 
the  conditions  usual  at  that  establishment,  provided  that 
there  is  nothing  very  unusual  or  extraordinary  in  the 
risk,  and  that  you  give  ns  instructions  to  reinsure  as  early 
as  practicable. 

The  agency  so  constituted  continued  until  the 
26th  Juno  1863,  when  an  agreement  of  that  date 
was  entered  into  between  the  plaintiffs  and  defen- 
dants, which,  after  reciting  that  the  plaintiff  com- 
pany were  desirous  of  appointing  agents  in  this 
country  to  take  risks  on  their  behalf,  and  to  issuo 
policies  to  the  parties  in  respect  of  the  risks  so 
taken,  and  that  the  defendants  had  agreed  to 
accept  such  agency,  it  was  witnessed  that  the 
defendants  should  become  and  be  the  exclusive 
agents  of  the  plaintiffs  in  London,  “ for  the  pur- 
pose of  taking  risks  upon  ships  or  freights,  or  upon 
goods,”  Ac. ; and  the  defendants  were  also  to  act 
“ as  such  agents,  for  the  purpose  of  investigating, 
and  settling,  and  adjusting  and  paying  all  claims” 
that  might  arise  upon  such  policies,  and  of  re- 
sisting claims  which  ought  not  to  be  paid. 

The  defendants  were  to  keep  proper  accounts 
“of  all  moneys  received  for  premiums  of  insurance, 
and  of  all  moneys  paid  ana  disbursed  by  them  in 
respect  of  the  settlement  of  any  claims  upon  poli- 
cies issued  by  them,”  and  interest  was  to  bo 
allowed  upon  tho  balances  from  time  to  time  in 
their  hands.  In  the  absence  of  written  instruc- 
tions to  tho  contrary,  the  amount  to  bo  taken 
upon  any  one  ship  was  to  bo  left  to  the  discretion 
of  the  defendants. 

The  defendants  were  to  roceivo  as  remuneration 
“ for  conducting  the  business,  as  such  agents,”  a 
commission  of  51.  per  cent,  upon  thepremiums  made 
in  each  year,  to  bo  calculated  upon  tho  premiums, 
after  deducting  therefrom  the  discount  to  be  allowed 
to  the  assured,  and  tho  usual  brokerage  of  51  per 
cent,  allowed  to  the  broker ; but  in  the  event  of  any 
premium  being  lost,  the  commission  upon  such  pre- 
mium was  to  be  calculated  upon  the  not  amount, 
after  deducting  the  brokerage  and  discount  that 
would  have  been  allowed  had  such  premiums  been 
duly  paid  at  maturity.  These  commissions  wore  to 
include  nil  charges  for  settling,  adjusting,  and 
paying  losses,  averages,  or  returns  on  policies  is- 
sued in  London  or  Liverpool. 

On  the  24th  Nov.  1865,  tho  plaintiffs  wroto  to 
the  defendants  a letter  which,  so  far  as  was  ma- 
terial, was  as  follows  : “ Annexed,  please  find  a 
list  of  vessels  from  Gulf  ports  upon  which  we  are 
already  fall,  and  should  you  have  taken  any  risks 
upon  any  of  them  you  will  please  reinsure.  Tho 
defendants  received  this  letter  on  the  8th  Dec., 
at  which  time  they  had  takon  risks  upon  fifteen  of 
tho  vessels  named  in  this  list,  amongst  them  being 
the  Roger  A.  Heim,  upon  which  they  had  taken  a 
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risk  of  35002.  The  defendants  sent  one  of  their 
clerks,  a Mr.  Bn  lien,  to  Lloyd’s  for  the  purpose  of 
effecting  the  reinsurances,  out  in  consequence  of 
advices  of  a most  disastrous  havoc  among  shipping, 
caused  by  a tremendous  gale  on  the  American 
coast,  which  advices  produced  a sort  of  panic,  it 
was,  as  tho  defendants  alleged,  impossible  to  in- 
sure, except  at  most  exorbitant  rates.  The  de- 
fendants accordingly  wrote  the  same  day  to  the 
plaintiffs  (being  the  day  on  which  the  Amorican 
mail  left  London),  stating : 

In  consequenoe  of  tho  reoont  numerous  and  heavy 
losses  on  ootton  in  the  Golf,  there  in  almost  a panic 
amonff»t  many  of  the  underwriters  on  this  aide,  and 
therefore  we  could  not  reinsure  aa  you  wish,  except  at 
extraordinary  (and  what  we  consider  excessive)  rates,  if 
then,  especially  aa  some  of  the  vessels  sailed  about  the 
time  of  the  hurricane  in  October,  and  are  about  due.  We 
therefore  think  it  bettor  to  inclose  you  herein  a list  of 
the  vessels  not  arrived  by  which  we  have  taken  lines, 
and  leave  yon,  if  jou  deem  it  necessary,  to  effect  reinsu- 
rance on  your  aide.  If  we  remember  rightly  you  stated, 
when  here,  that  theso  risks  were  freely  taken  in  Now 
York  at  1 j per  cent.,  which  will  enable  you  to  reinsure 
at  a considerable  profit,  whereas  we  should  have  to  do  so 
at  a loss. 

This  letter  was  received  by  tho  plaintiffs  on  the 
21st  Doc,  In  the  meantime,  on  tho  19th  Dec.,  the 
Roger  A.  Heim  stranded  at  Mobile,  whereby  the 
risk  taken  by  the  defendants  on  behalf  of  the 
plaintiffs  was  converted  into  a loss  of  35002. 

The  plaintiffs  contended  that  tho  order  to  re- 
insure, contained  in  their  letter  of  the  24th  Nov., 
was  peremptory,  and  ought  to  have  been  effected 
at  any  rate  of  insurance  which  would  have  been 
obtained  for  the  time  being,  and  they  denied  thAt 
there  was  any  such  panic  as  described  in  the  de- 
fendants’ letter,  and  they  now  sought  to  make  the 
defendants  liable  for  the  loss  they  had  sustained 
in  consequence  of  the  defendants  having  omitted 
to  reinsure  the  Roger  A.  Heim,  in  pursuance  of 
their  instructions. 

Another  question  raised  in  the  suit  was,  whether 
tho  defendants  were  entitled  to  retain  for  their 
own  benofit,  in  addition  to  the  regular  5 per  cent, 
brokerage  on  premiums,  a discount  or  allowance 
of  12  per  cent.,  allowed  by  the  underwriters  to 
brokers  upon  tho  sum  paid  to  tho  underwriters  as 
the  balance  owing  to  them  upon  the  settlement  of 
accounts  at  tho  commencement  of  each  year. 

It  appeared  that  it  was  the  custom  for  under- 
writers, when  the  insurance  business  was  con- 
ducted on  the  “ credit  ” system,  which  was  the 
system  adopted  by  the  defendants,  to  make  this 
allowance  to  tho  brokers  as  an  inducement  to  them 
to  bring  a profitable  class  of  business.  Tho  plain- 
tiffs contended  that  the  defendants  were  their 
agents  for  the  purpose  of  reinsuring,  and  that,  as 
such,  they  could  not  accept  a gratuity,  but  must 
account  to  the  plaintiffs  for  the  amount  of  dis- 
count they  had  received. 

For  the  defence,  it  was  submitted  that  the  mat- 
ters in  dispute  were  properly  subjects  for  pro- 
ceedings at  law.  That  the  defendants  were  justi- 
fied, in  the  exercise  of  their  discretion,  in  refraining 
from  effecting  any  reinsurance  at  tho  ruinous  rates 
at  which  alone,  if  at  all,  such  reinsurances  could 
have  been  effected,  especially  as  tho  plaintiffs  had 
previously  informed  them  that  they  could  reinsuro 
these  risks  very  cheaply  on  their  own  side,  but 
that  if  they  were  liable  for  the  loss  upon  the 
Roger  A.  Heim,  they  ought  to  be  allowed  to  Bet- 
otf  against  such  loss  tho  amount  of  the  premiums 
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which,  by  not  reinsuring  as  directed,  they  had 
saved  to  the  plaintiffs. 

As  to  the  discount,  they  denied  that  they  were 
the  plaintiffs’  agents  for  the  purpose  of  reinsuring, 
and  alleged  that  they  Bimply  executed  the  plain- 
tiffs’ orders  for  reinsurance  upon  the  same  terms 
ns  they  did  those  of  other  persons  who  employed 
them  as  brokers,  and  that,  therefore,  they  wore 
entitled  to  the  customary  brokers’  allowances  for 
their  own  benefit. 

Kay,  Q.C.,  Benjamin,  Q.C.,(of  the  Common  Law 
Bar),  and  Marten,  Q.C.,  for  the  plaintiffs. — As  to 
the  jurisdiction  of  the  court,  we  refer  to 

J/aJrrjttace  ▼.  Roger*,  12  L.  T.  Rep.  N.  S.  12 ; on  app. 
221;  4 Do  G.  J.  & S.  649  ; 

Southampton  Dock  Company  v.  Southampton  Pier 
and  Harbour  Board,  23  L.  T.  Rep.  N.  S.  698 ; L. 
Rep.  11  Eq.  254  ; 26  L.  T.  Rep.  N.  8.  828  ; L.  Rep. 
14  Eq.  595. 

The  defendants  were  our  agents  for  the  purpose  of 
effecting  insurances.  They  were  in  a fiduciary 
position,  and  could  not  accept  a gratuity.  They 
must,  therefore,  account  to  us  for  the  discount  j 
which  they  have  received  : 

Turnbull  ▼.  Garden,  20  L.  T.  Rep.  N.  S.  218 ; 28  L.  J., 
N.  8, 331,  Ch. ; 

Queen  of  Spain  v.  Parr,  21  L.  T.  Rep.  N.  8.  555  ; 39 
L.  J.,N.  8.,  73,  Ch.; 

Ritchie  r.  Couper,  28  Bear.  344. 

As  to  the  defendants'  liability  for  not  reinsuring, 
they  wero  our  agents  for  biro  and  reward  ; there 
was  an  express  contract,  and  the  duty  cast  upon 
them  by  the  contract  was  an  absolute  duty  to  effect 
an  insurance,  and  not  merely  a mandatum:  (Turpin 
v.  Hilton,  5 Man.  & Gr.  455,  470.)  Even  an  in- 
surance broker  is  liable,  a fortiori  an  agent  would 
be.  This  is  a case  of  breach  of  trust,  and,  there- 
fore, the  trustee  cannot  set-off  against  the  loss  the 
amount  that  has  been  saved  by  his  disobedience 
and  breach  of  trust. 

John  Pearson,  Q.C.  and  Millar,  for  the  de- 
fendants.— There  is  nothing  to  justify  the  alle- 
gation in  the  bill  that  the  accounts  are  compli- 
cated or  in  dispute  ; the  only  questions  in  dispute 
are  questions  which  could  be  more  properly  tried 
by  a jury  in  an  action  at  law  : (Moxon  v.  Bright 
20  L.  T.  Rep.  N.  S.  961 ; L.  Ren.  4 Ch.  29*2.)  As 
regards  re-insuring,  we  acted  as  brokers, and  not  as 
agents  ; there  is  nothing  in  tho  agreement  about 
re-insurance.  We  were  agents  for  adjusting  and 
paying  losses  in  London,  and  for  takiug  risks  only, 
and  you  cannot  import  anything  into  tho  agree- 
ment which  is  not  thero  already.  Tho  transac- 
tions between  the  broker  and  underwriter  are 
distinct  and  separate  from  tho  transactions  be- 
tween the  broker  and  the  assured.  This  is  not  a 
question  of  principal  and  agent,  or  of  trustee  and 

at  qm  trust,  but  two  transactions  separato  and 
distinct.  The  practice  os  to  these  transactions  is 
very  clearly  stated  by  Blackburn,  J.,  in  Xenos  v. 
Wickham  (14  C.  B.,  N.  S.,  460).  The  discount 
allowed  is  a discount  upon  the  balance  of  accounts 
between  the  underwriter  and  the  broker  in  re- 
spect of  all  his  clients,  and  not  a discount  upon 
any  particular  premium.  With  respect  to  tho 
alleged  negligence,  an  agent  must  use  the  same 
discretion  and  diligence  for  his  principals  as  ho 
would  for  himself.  If  ho  finds  himself  unable  to 
insure  as  desired,  ho  must  communicate  at  once 
with  his  principals  (Callendar  v.  Odrichs,  5 Bing. 
New  Cos.  58),  which  is  the  very  thing  we  did,  and 
having  written,  we  could  not  afterwards  reinsure 
in  London ; if  we  did,  and  the  ships  camo  in  safe, 


the  plaintiffs  would  have  been  justified  in  refusing 
to  pay  the  premiums.  Tho  agreement  states  that 
we  are  to  exorcise  our  discretion,  and  thero  was 
nothing  in  the  plaintiffs’  letter  directing  us  to  re- 
insure which  took  that  discretion  away  and  ren- 
dered it  imperative  upon  us  to  insure  at  any  price. 
If,  however,  the  court  is  of  opinion  that  we  are 
liable  for  the  loss  occasioned  by  our  not  insuring 
as  directed,  then  in  estimating  tho  damages,  the 
amount  saved  by  the  same  act  of  negligence  must 
be  taken  into  consideration. 

The  Vick-Cuanckllor  said:— The  bill  in  this 
suit  is  filed  by  the  Great  Western  Insurance  Com- 
pany against  Messrs.  Cunlifle,  praying  that  an 
account  may  be  takon  botween  them,  ana  praying 
relief  upon  certain  matters  specifically  mentioned  in 
the  bill.  The  defendants  admit  the  existence  of  a 
kind  of  agency,  but  say  that  the  particular  agency 
alleged  by  tho  bill  in  respect  of  which  one  portion 
of  the  relief  is  sought,  and  the  matters  which 
might  have  been  the  subject  of  account  between 
tbetn  and  the  plaintiffs  might  and  ought  to 
have  been  the  subject  of  an  action  at  law,  and 
that  a court  of  equity  is  not  tho  proper  forum 
for  deciding  such  disputes.  It  becomes,  therefore, 
absolutely  necessary  to  consider  the  nature  of 
such  agency  as  was  constituted. 

Now  tho  plaintiffs  are  an  insurance  com- 
pany carrying  on  busiuess  in  marine  insurance 
at  Now  York.  A portion  of  that  business 
was  and  is  transacted  in  this  country,  and  for 
tho  purpose  of  that  business  it  was  and  is  in- 
indispensably  necessary  that  the  plaintiffs  should 
have  agents  in  this  country,  persons  to  carry  out 
their  business,  which  consisted  of  making  such 
payments  as  the  plaintiffs  might  have  to  make 
upon  policies  of  insurance  granted  by  thorn  pay- 
able in  England,  and  for  issuing  policies  in  Eng- 
land, and  for  effecting  reinsurances  on  risks 
which  they  had  undertaken.  And  that  that  is  the 
object  with  which  the  agoncy  was  constituted 
seems  clear,  not  only  from  the  nature  of  tho  case, 
but  from  tho  evidence  which  has  been  adduced, 
and  the  admissions  and  statements  on  both  sides. 
Tho  agoncy  undertaken  by  the  defendants  is  ex- 
pressed in  certain  letters  which  wero  referred  to  in 
the  courso  of  the  proceedings.  [The  Vice-Chan- 
cellor having  read  the  portions  of  the  four  first 
letters  set  out  ante, continued:]  Now,  upon  thebasis 
of  those  letters  the  agoncy  is  constituted,  and  it 
seems  to  me  impossible  not  to  say,  after  reading 
those  letters  and  having  regard  to  the  subsequent 
transactions  between  the  parties,  that  an  agenqy, 
in  the  full  sense  of  tho  ternf — an  agency  for  con- 
ducting in  this  country  that  business  in  which  the 
plaintiffs  wero  engaged,  but  which  they  could  not 
conduct — was  constituted  and  was  undertaken  by 
the  defendants.  » 

It  seems  to  me  impossible,  in  the  face  of  the 
evidence,  os  well  as  from  the  transactions  be- 
tween the  parties  as  they  are  stated  and  ad- 
mitted, to  doubt  that  the  defendants  did  under- 
take from  the  beginning  tho  business  of  reinsu- 
rance, os  well  as  whatever  other  business  might  be 
committed  to  them  by  their  correspondents  in 
Now  York,  and  that  it  is  a mistake  to  call  them 
brokers.  It  lias  been  convenient  for  the  defen- 
dants in  t^eir  argument  to  refer  to  cases  and  to 
conduct  the  argument  as  if  tho  dofondautB  were 
insurance  brokers.  They  are  not,  that  I know  of, 
properly  called  by  that  name  in  any  instance. 
They  are  not  brokers ; they  are  described  in  the 
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bill  oa  being  merchants ; they  are  addressed  as 
merchants ; they  admit  in  their  answer  that  they 
are  raorchantB,  and  in  the  character  of  merchants, 
acting  as  agents  for  porsons  in  a foreign  country, 
but  in  their  name  and  on  their  behalf,  they  effect 
insurances  at  Lloyd’s,  not  ipia  brokers  ; they  arc 
not,  as  Mr.  Millar  read  to  me  from  the  case  which 
he  cited  last,  agents  both  for  the  underwriters  and 
the  persons  insuring;  it  is  a mistake  altogether,  a 
fallacy,  which  I think  has  pervaded  the  greater 
part  of  the  argument  I have  listened  to  on  behalf 
of  the  defendants— to  treat  these  defendants  as 
ever  having  been  in  any  sense  insurance  brokers. 
If  tho  company  at  New  York  had  been  resident  in 
this  country,  and  had  desired  to  reinsure,  they  would 
have  gone  to  Lloyd’s  and  have  effected  the  rein- 
surances—they  would  want  no  broker.  Brokers 
may  be  usefully  employed  in  a variety  of  transac- 
tions relating  to  insurances  and  reinsurances  ; but 
a shipping  broker  or  an  insnranco  broker  has  no 
place  in  the  case  I am  considering  hero.  It  is,  in 
short,  an  agency  in  its  full  terms ; it  is  doing  by  a 
hand  here  that  which  the  company  in  America  was 
not  able  to  do  for  itself ; it  is  done  for  the  com- 
pnnv,  and  in  a sense  by  tho  company. 

Now  the  bill  states  that,  besides  the  agreement  or 
engagement,  whatever  it  may  bo  called,  constituted 
by  the  letters  and  by  the  course  of  dealing,  there  was 
another  agreement  entered  into  between  the  par- 
ties, and  that  is  stated  in  the  bill,  and  describee!  by 
the  bill  as  being  an  extension  of  the  business  ; and 
it  is  admitted  in  terms  by  the  answer  to  have  been 
entered  into  for  the  purpose  of  extending  tho 
sphere  of  operations;  but  it  is  impossible  to  read 
that  aud  to  suppose  that  it  was  intended  to  qualify 
or  diminish  the  authority  which  had  boon  given  in 
the  first  instance — extend  it,  no  doubt  it  does,  and 
proscribes  other  terms,  but  it  docs  not  in  tho 
slightest  degree  diminish,  detract  from,  or  qualify 
the  nature  of  tho  agrooment  or  tho  duties  which 
each  party  owed  the  other  having  entered  into 
that  arrangement.  That  is  the  agreement  of  1863. 
These  are  the  only  documents  which  it  seems  ne- 
cessary to  refer  to,  beenuso  upon  them  the  agency 
was  constituted.  That  agency  continued  under 
those  agreements  until  sometime  in  April  1868, 
when  the  agency  was  resigned. 

Before  that  time  came,  questions  had  arisen 
between  tho  plaintiffs  and  the  defendants,  and 
the  principal  question  which  then  and  now 
subsists  between  them,  I mean  in  point  of 
amount,  though  not  the  chief  in  point  of  prin- 
ciple, waB  occasioned  by  the  stranding  of  one 
of  several  ships  which  the  plaintiffs  had  in- 
structed the  defendants,  as  agents,  to  reinsure  for 
them.  By  a letter,  dated  the  24th  Nov.  1865,  the 
plaintiffs  instructed  the  defendants,  as  their  agentB, 
to  reinsure  certain  ships.  That  letter  is  in  very 
clear  and  explicit  terms,  and  is  beyond  the  possi- 
bility of  misconstruction,  regard  being  had  to  the 
nature  of  the  business  which  the  plaintiffs  had 
conducted  through  their  agents  up  to  that  time. 
[The  Vice- Chancel  lor  read  the  letter  us  set  out, 
ante , and  continued  :J  Accompanying  that  letter 
is  a long  list  of  vessels,  among  which  is  the  11  oner 
A.  Heim.  That  letter  was  received  in  London 
about  mid-day  on  tho  8th  Dec. ; between  one  and 
two  o'clock  on  tho  same  day  the  defendants  in- 
structed their  clerk,  Mr.  Bullen,  to  go  to  Lloyd’s 
and  effect  the  insurances,  according  to  tho  in- 
structions they  had  received  from  their  principals. 
Mr.  Bullou,  it  appears,  discharged  that  duty  by 


going  and  offering  a list  of  the  vessels,  and  having 
devoted  about  two  hours  of  that  day  in  endeavour- 
ing to  effect  the  reinsurances,  and  having  failed  to 
effect  them,  nothing  more  whatever  was  dono  to 
fulfil  the  instructions.  Then  by  the  post  of  that 
day  the  defendants  wrote  to  their  principals  in 
America,  apprising  them  that  the  insurance  had 
not  l>een  effected. 

I admit,  as  indeed  tho  cases  which  were  cited 
yesterday  decide,  that  an  agent,  if  he  declinos 
to  exercise  his  power  to  execute  the  orders  of 
hiB  principals,  may  properly  refuse  to  do  so,  but 
that  cannot  be  without  qualification ; he  may 
do  so  provided  ho  does  not  break  the  contract 
between  them,  so  that  he  does  not  frustrate  the 
expectation  of  his  principals.  If  he  were  living  in 
tho  next  Btreet  ho  might  go  and  knock  at  his  door 
and  say,  “ I will  have  nothing  to  do  with  your  re- 
insurance ;”  bnt  if  he  is  dealing  with  a principal,  at 
the  distance  of  about  twelve  or  fourteen  daya  post, 
it  is  not  sufficient.  Surely  it  would  bo  utterly  op- 
posed to  all  common  sense  and  justice  to  say  that 
lie  could  write  on  the  8th  Dec.  in  London  a letter, 
which  by  no  possibility  can  come  into  the  hands 
of  his  principals  in  less  than  twelve  days,  saying, 
“ I refuse  to  execute  your  order,  and  suggest  to 
you,  as  you  once  said  you  could  insure  in  New 
York  for  30#.,  that  you  had  better  do  so.”  I do 
not  say  that,  consistently  with  the  cases  which 
were  referred  to,  an  agent  is  not  at  liberty  to  de- 
cline to  perform  the  direction  of  his  principal,  bnt 
I say  that,  having  constituted  himself  an  agent 
for  such  a purpose  as  this,  the  duty  of  reinsuring 
was,  in  the  first  instance,  cost  upon  him,  and  that 
he  could  not  get  rid  of  that  obligation  unless  ho 
put  his  principal  in  the  same  position  as  that  in 
which  he  was  when  that  commission  was  given  to 
him ; and  if  he  does  it  under  circumstances  which 
make  it  impossible  for  the  principal  to  reinsure, 
then  I say  ne  fails  in  his  duty  os  agent. 

[TheVice-Chanoellor  here  read  the  letter  of  the 
8th  Dec.  1865,  set  out  ante,  and  continned  :]  That 
letter  being  dispatched  on  the  8th  Dec.,  on  tho 
19th  Dec.  the  Roger  A.  Heim — a ship  at  Mobile 
when  the  directions  wore  given — stranded  in  or 
near  the  port  of  Mobile,  and  thereby  a loss  was 
incurred  of  35002. 

Now,  one  of  the  questions  in  the  cause  is, 
whether  there  was  such  neglect  on  the  part  of 
the  defendants  as  justified  the  plaintiffs  in  seek- 
ing to  be  reimbursed  for  tho  consequence  of  that 
neglect.  It  may  be,  if  that  was  tho  only  trans- 
action between  tho  parties,  the  only  subject  of 
difference  between  them,  a bill  in  equity  would  not 
lie  for  the  purpose,  but  in  tho  relations  which  ex- 
isted between  this  principal  and  this  agent,  I can- 
not take  ont  of  the  transactions  between  them  any 
particular  topic  or  any  particular  article,  and  say, 
because  ^that  is  in  its  nature  separate,  that  there- 
fore it  cannot  be  included  in  the  prayer  for  reliof 
which  is  sought  by  this  bill.  If  I could,  tho  same 
miglit  be  said  of  every  particular  item  in  every 
account;  you  miglit  take  out  a particular  thing 
and  say,  “ that  is  no  port  of  the  account,  that  is 
the  purchase  of  goods,  not  advances  of  cash,”  and 
so  on,  and  a variety  of  such  like  excuses  might  be 
made.  If  it  is,  as  I think  it  is,  a part  of  tho  duty 
of  the  agent  to  reinsure  tho  ship  upon  that  letter 
which  ho  received;  and  if  the  reinsurance  formed 
any  part  of  the  general  agency,  it  must  be  covered 
by  tho  general  agoncy  accounts,  and  is  to  be  taken 
into  consideration  when  those  accounts  are  sottled. 
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The  cases  which  woro  referred  to  do  not  in  the 
slightest  degree  touch  this  principle.  The  case  of 
Turpin  v.  Bulon  (uhi  sup.)  was  a case  in  which  a man 
had  employed  a broker,  not  an  agent  in  any  other 
sense,  to  effect  an  insurance  for  him,  and  he  had 
done  it  in  such  a clumsy  way,  so  negligently,  as 
that  the  assured  could  not  bring  an  action  against 
the  insurance  company,  therefore  ho  brought  his 
action  against  the  broker  for  his  negloct  to  put 
him  in  the  position  which  he  ought  to  have  been 
put  in,  and  he  succeeded  in  that  action.  The  de- 
cision iu  the  case  was  plain  and  distinct,  and 
founded  upon  principles  which  no  one  can  question 
for  a moment.  The  other  case  which  was  referred 
to  I have  already  mentioned,  that  which  does  jus- 
tify an  agent,  upon  certain  conditions,  in  refusing 
to  execute  the  commission  of  bis  principals.  That 
does  not  apply  to  this  case. 

The  reasons  suggested  for  not  re-insuring  are,  a 
storm  which  happeued  in  the  Gulf  of  Mexico,  which 
it  is  said  prevented  the  possibility,  after  the  receipt 
of  the  American  mail  upon  that  day,  of  any  reinsu- 
rance being  then  offectca,"  except  at  most  exorbitant 
rates  of  premium.”  The  agents  in  this  country  had 
nothing  to  do  with  exorbitant  rates  of  premium ; 
they  were  ordered  to  reinsure,  and  from  the  evi- 
dence, showing  the  manner  in  which  the  defendants 
had  previously  conducted  reinsurance  business,  it 
is  clear  that  they  considered  themselves  bound  to 
reinsure.  I have  not  heard  a suggestion  why,  on 
the  9th  or  10th  Doc.,  or  some  subsequent  time, 
efforts  were  not  mado  to  reinsure  these  vessels,  and 
the  evidence  satisfies  me  that  if  the  duty  under- 
taken by  the  agents  had  been  properly  discharged 
no  such  loss  as  that  of  which  the  plaintiff  com- 
plains, could  by  possibility  have  happened. 

Well  then,  the  agency  being  constituted,  the  in- 
structions being  complete,  the  duty  is  cast  upon  the 
defendants  to  show  why  they  did  not  comply  with 
them.  In  my  opinion  they  have  totally  failed  to  do 
so,  and  they  have  failed  by  suggesting  excuses  which 
are  not  true  in  fact,  as  I must  say,  upon  the  ! 
evidence.  They  have  failod  to  do  so,  by  writing  a 
letter,  which  could  be  of  no  use  for  the  purpose  of 
the  business  in  which  tho  principals  and  agents 
were  concerned,  until  after  the  loss  had  taken  place. 

I think,  therefore,  upon  the  principles  not  only  of 
the  cases  that  have  been  referred  to  and  other 
cases,  but  upon  the  commonest  principles  of  justice 
and  honesty,  tho  defendants  have  occasioned  this 
loss  by  neglecting  their  duty  as  agents,  and  that 
they  are  liable  to  make  it  good.  From  the  time 
when  the  agency  began,  tho  plaintiffs  had  their 
agents,  bound  to  conduct  their  business  prudently, 
properly,  and  above  all  faithfully,  and  they  find 
out  that  there  are  certain  things  in  the  accounts 
which  they  are  entitled  to  complain  of,  and  they 
file  the  bill  for  an  account,  and  1 do  not  know  any 
reason  why  they  should  not.  I have  heard  no 
reason.  It  is  said,  because  it  has  beeu  decided  in 
the  case  of  a particular  agent  in  a particular  in- 
stance, the  demand  against  whom  might  be  settled 
at  law,  that  that  course  should  bo  taken,  that 
therefore  there  could  not  bo  any  approach  to  this 
court  in  any  case  where  the  agent  is  a defaulter, 
where  the  principal  has  a right  to  have  an  account 
from  him.  The  law  is  well  settled  as  to  that : it  is 
that  a principal  has  a right  to  have  an  account 
from  his  agent.  Of  course  he  takes  it  at  his  own 
risk.  All  that  can  be  expected,  or  that  can  reason- 
ably be  required  from  him,  is  that  he  should  state 
a case  to  satisfy  the  court  that  there  is  some 


reason  to  dispute  the  accounts  that  have  been  ren- 
dered. 

Now  as  to  tho  quostion  of  allowance,  that 
goes  upon  very  delicate  ground,  becauso  nothing 
is  better  settled  in  this  court  than  that  if  a man  is 
an  agent — that  is,  in  other  words,  a trustee — an 
agent  in  a fiduciary  character,  it  is  incompetent 
for  him  to  receive  a gratuity  of  any  sort  or  kind. 
That  cannot  be  disputed  as  a general  principle. 
Tho  question  is,  whether  that  applies  to  this  par- 
ticular case.  Now  what  is  this  case  P 1 have  said 
this  is  simply  the  case  of  a man  who  cannot  be 
bodily  present  in  this  country,  but  who  employs 
another  to  go  in  his  name  and  person,  and  enter 
into  certain  commercial  engagements  for  him.  Can 
anything  be  more  strictly  within  the  description 
of  a fiduciary  employment  than  that  P He  stipu- 
lates for  his  hire,  he  agrees  to  the  commission  ho 
shall  pay  him,  and  then  says,  “ Now  go  in  my 
name,  in  ray  person,  on  my  account,  for  my  in- 
terest— not  for  your  own ; go  and  do  this  thing  for 
me,”  and  the  agent  goes ; and  in  discharge  of  that 
duty  ho  stipulates  for  or  receives  a benefit  for  him- 
self not  included  in  the  contract  between  himself 
and  his  principal.  Is  there  an  instance  to  be 
referred  to  where  that  has  been  endured  in  a court 
of  equity  P There  are  plenty  of  instances  to  the 
contrary.  If  Mr.  Lathers  had  beeu  here  in  his 
own  person,  as  president  of  tho  society,  ho  would 
haro  gone  to  Lloyd's  and  would  have  effected  the 
insurance  for  himself.  Ho  did  not  want  a broker. 
There  would  bo  no  account  between  them,  because 
if  it  suited  thiB  gentleman  in  the  course  of  his 
business  to  have  dealings  on  another  footing,  well 
and  good ; he  was  perfectly  competent  to  do  that, 
but  no  was  not  competent  to  take  an  allowance 
which  but  for  his  stipulation,  if  it  was  made  at  all, 
would  havo  been  made  for  his  principal.  If  it  was 
his  intention  to  do  so,  then  the  observation  of  Lord 
Justioo  James  in  the  case  referred  to  yesterday,  ap- 
plies directly.  **  If  you  thought  that  was  right,  why 
aid  you  not  say  so,  and  why  did  you  not  state  that  you 
were  taking  the  allowance  ?” 

Thon  it  is  said  because  this  was  discovered 
in  1866,  and  the  bill  has  not  been  filed  until 
1869,  there  has  been  acquiescence.  One  can 
understand  that  there  was  not  any  great  dis- 
position to  quarrel  or  make  any  great  fuss  between 
persons  who  had  been  so  long  connected  together 
m important  transactions  of  this  kind.  I cannot 
think  that  the  lapse  of  time  furnishes  the  least 
reason  why  the  plaintiffs  should  not,  when  they 
desired  it,  have  the  accounts  overhauled  and  put 
upon  tho  right  basis,  and  mado  consistent,  not 
only  with  the  principles  of  this  court,  but  with  the 
principles  of  fair  dealing  botween  parties.  I can- 
not think  that  the  lapse  of  time  which  occurred 
should  preclude  them  from  tho  right  which  they 
insist  upon  ; and,  therefore,  I think  that  the  plain- 
tiffs are  entitled  to  a declaration  that  this  loss 
happened  in  the  course  of  transactions  which  can- 
not be  severed  from  the  ordinanr  agency  subsist- 
ing between  the  parties ; and  that  they  are 
entitled  to  tho  relief  asked  in  that  respect,  and 
it  must  bo  ascertained  what  the  damage  is 
which  they  have  sustained.  I should  have  been 
very  much  pleased  if  a jury  had  had  to  con- 
sider this,  rather  than  I should,  but  the  law 
roquires  me  to  consider  it,  and  it  is  a position 
from  which  I cannot  retire. 

The  accounts  must  be  taken  as  prayed  by  the 
bill,  and  in  taking  thoBO  accounts,  the  defendants 
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must  be  charged  with  tho  loss  upon  the  risk  taken 
bv  them  on  account  of  the  plaintiffs  on  the  ship 
ItogerA.  Heim,  and  must  also  be  charged  with  the 
discount  or  allowances,  and  all  other  benefits 
obtained  by  them  from  the  underwriters,  over 
and  above  the  customary  commission  of  5 per 
cent;  and  tho  defendants  must  pay  the  costs  up 
to  the  hearing. 

Solicitors  for  the  plaintiffs,  Thomas  and  Hol- 
lams. 

Solicitors  for  the  defendants,  Walton , Bulb,  and 
Walton . 


COURT  or  EXCHEQUER. 

ftts|xjrted  by  T.  W.  S*ntrnF*s  on<)  H.  Lxioh,  E*qr*„ 
barristers -at- Law. 

Friday,  Feb.  13, 1874 
Blancukt  v.  Powell’s  Llaxtwit  Collieries 
Comp  ary  (Limited). 

BUI  of  lading — Delivery  of  less  quantity  than  that 
stated  in  bill — Whether  lump  freight  payable 
without  deduction — French  law — 18  <$*  19  Viet, 
c.  Ill,  s.  3. 

The  whole  freight  named  in  the  bill  of  lading  is 
payable  to  the  shipowner  carrying  under  it, 
although  a less  quantity  of  goods  than  the  quantity 
named  in  the  till  of  lading  be  delivered,  if  the 
qtiantitu  delivered  be  no  less  than  the  quantity 
received  by  the  shipowner. 

By  French  law  the  whole  freight  is  payable  whether 
(he  whole  quantity  named  in  the  bill  of  lading  he 
carried  or  not,  and  therefore,  tn  the  case  of  a bill 
of  lading  executed  in  France,  it  is  immaterial 
whether  or  not  the  shipowner  received  the  whole 
quantity  named  in  the  bill  of  lading. 

By  18  <$*  19  Viet.  c.  Ill,  s.  3,  “ every  bill  of  lading 
is  conclusive  evidence  of  the  shipment  as  against 
the  person  signing  it 

Sembtc  that  by  this  statute  the  bill  of  lading  is  not  con- 
clusive evidence  as  to  the.  accuracy  of  measure- 
ments, and  does  not  estop  the  person  signing  from 
disputing  those  measurements. 

Demurrer  to  a plea,  and  to  a replication. 

The  declaration  stated  that  one  M.  A.  Parangue 
in  parts  beyond  the  sens  at  L'Orient  in  tho 
Republic  of  France,  delivered  to  the  plaintiff 
certain  goods,  that  is  to  say  a cargo  of  pitwood  to 
be  by  the  plaintiff  carried  and  conveyed  in  a 
certain  Bbip  of  the  plaintiff's,  from  L’Orient  to 
Cardiff,  under  a certain  bill  of  lading,  dated  the 
2nd  Jan.,  a.d.  1873,  signed  for  the  same  by  the 
plaintiff,  and  there  delivered  (accidents  and 
dangers  of  the  sea  excepted),  to  the  holder  of  the 
said  bill  of  lading,  or  bis  order,  ho  or  his  said 
assigns  paying  the  plaintiff  for  freight  the  sum  of 
3441s.  sterling,  and  41.  gratuity  to  the  plaintiff, 
amounting  together  to  176/.  Is.,  and  after  the  said 
2nd  of  Jan.  1873,  the  said  M.  A.  Parangue  in- 
dorsed tho  said  bill  of  lading  to  the  defendants, 
in  order  to  pass  the  property  in  such  goods  to  the 
defendants,  and  thereupon,  and  by  reason  of  such 
endorsement,  the  property  in  the  said  goods  passed 
to  the  defendants,  and  all  conditions  were  fulfilled, 
and  all  things  were  done,  and  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plaintiff  to 
have  the  said  freight  and  gratuity  paid  according 
to  the  said  bill  of  lading,  and  to  sue  the  defendants 
for  tho  non-payment  thereof.  Yet  the  defendants 
have  made  default  in  paying  the  said  freight  and 
gratuity. 
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Pleas — (1.)  Except  as  to  so  much  of  the  above 
count  as  related  to  the  carrying  and  delivery  by 
the  plaintiff  to  the  defendants  of  217  tons  of  pit- 
wood  being  a portion  of  the  cargo  in  the  said 
count  mentioned,  that  the  bill  of  lading  was  in  the 
words  and  figures  following:  [Tho  plea  then  set 
out  tho  bill  in  French],  which  is  properly  rendered 
in  the  English  tongue  by  tho  words  and  figures 
following : 

I,  Blauchot,  master  of  the  ship  named  Christopher 
Columbus,  of  Granville,  being  at  present  at  tho  port  of 
L'Orient  in  order  at  the  first  opportunity  to  go  in  the 
direct  road  to  Cardiff,  acknowledge  to  have  received  and 
stowed  on  board  my  ship  under  the  free  deck  thereof,  of 
yon,  Madame  A.  Pnratiguo,  256,782  kilogrammes  at  1015 
— 253,782  kos.,  payable  the  whole  safe  and  in  good  con- 
dition, marked  and  numbered  as  in  the  margin,  which  1 
bind  myself  to  carry  and  oonvoy  in  my  said  ship  perils 
and  wrecks  of  the  sea  excepted,  to  tho  said  place  of 
Cardiff,  and  to  deliver  to  the  bearer,  or  his  order  on  bis 
paying  me  for  my  freight,  the  sum  of  3441  shillings 
sterling,  plus  4 1.  gratuity  to  the  captain,  according  to 
the  uaea  and  oastoma  of  the  sea,  and  to  hold  and 
accomplish  this,  I bind  myself  body  and  goods  with  piy 
said  ship,  freight,  and  tackle  thereof.  In  faith  of  which 
I have  signed  three  bills  or  lading  of  the  same  tenor,  on  i 
of  which  being  accomplished,  the  others  of  no  value. 

Signed  at  L'Orient  the  2nd.  Jan.,  1873. 
ppon.  M.  A.  Parangue. 

E.  Parangue. 

A.  E.  Blanch et. 

Indorsed. 

Received  of  M.  A.  Parangue  the  sum  of  24L  sterling, 
on  account  of  my  freight,  including  insurance. 

L’Orient,  2nd  Jan.,  1873. 

A.  E.  Blanchet. 
ppon.  M.  A.  Parangue,  E.  Parangue. 
and  that  the  plaintiff  did  not  carry  and  deliver  to 
the  defendants  the  goods  in  tho  said  bill  of  lading 
mentioned,  but  a proportion  of  the  same  only,  to 
wit,  the  quantity  of  217  tons,  and,  except  tho  said 
quantity  of  217  tons,  the  defendants  say  that  tho 
plaintiff  did  not  carry  the  6aid  goods  and  delivor 
the  same  to  the  defendants. 

(2.)  As  to  the  carrying  of  the  217  tons,  pay- 
ment into  court  of  217Z.  16*.  lOd. 

Replication— (3.)  As  to  the  first  plea  that  the 
plaintiff  did  carry  and  deliver  to  the  defendants  the 
whole  of  tho  said  goods,  which  were  delivered  to 
him  under  the  said  bill  of  lading,  and  which  were 
intended  to  be  thereby  described,  and  that  tho 
said  goods  so  delivered,  and  which  are  in  the  said 
bill  of  lading  described  as  weighing  256,782  kos., 
a weight  exceeding  217  tons,  in  fact  weighed  217 
tons  only,  uud  no  more,  and  that  the  said  weight 
mentioned  in  tho  said  bill  of  lading  was  a mere 
misdescription  of  the  goods  to  be  carried  inserted  in 
the  said  bill  of  lading,  without  fraud  or  default  on 
the  part  of  the  plaintiff. 

(4.)  As  to  the  first  plea  that  the  bill  of  lading  was 
made  at  L'Orient,  in  the  Republic  of  France,  and 
that  according  to  the  law  of  France  the  wholo  of 
the  said  freight  was  and  is  payable,  notwith- 
tanding  that  the  said  part  only  of  tho  said  goods 
was  carried  and  delivered  as  in  tho  first  pica  men- 
tioned. 

(5.)  Repeating  tho  third  replication  that  the 
said  bill  of  lading  was  made  at  L'Orient,  in  the 
Republic  of  Franco,  and  that  according  to  tho 
law  of  France  the  whole  of  the  said  freight  was 
and  is  payable. 

Demurrer  to  the  first  plea  on  the  ground  that  it 
does  not  set  out  the  French  law  on  the  subject, 
and  affords  no  answer  even  by  English  law. 

Demurrer  to  tho  third  and  fifth  replications,  on 
the  ground  that  they  do  not  allege  a misrepresent 
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tation  caused  wholly  by  the  fraud  of  the  shipper, 
or  of  some  person  under  whom  the  defendants 
claim  ; and  to  the  fourth  and  fifth  that  the  con- 
tract set  out  in  the  first  pien  was  to  be  performed 
in  England,  and  that  the  French  law  is  inappli- 
cable thereto. 

Joinder  in  demurrer. 

R . E.  Webster  for  the  plaintiff. — The  question 
hero  is  whether  the  defendant  is  entitled  to  de- 
duct some  proportion  of  the  freight  in  respect  of 
non-delivery,  or  whether  he  must  resort  to  a 
cross-action  in  order  to  obtain  any  deduction  to 
which  he  may  be  entitled.  It  is  submitted  that 
the  freight  cannot  be  apportioned  upon  tho  record ; 
it  being  clear  law  that  if  the  ship  be  not  fully 
laden,  the  whole  of  the  lump  freight  is  neverthe- 
less recoverable. 

The  Nortcay , 2 Mar.  Law  Cas.  O.  S.  17,  168,  254 ; 
Brown.  & Lash.  226 ; 12  L.  T.  Rep.  N.  8.  57,  aff. 
oo  app.  3 Moore,  P.C.,  N.  8.,  2-15;  13  L.  T.  Rep. 
N.  8.  50 ; 

RoMnson  v.  Knight,  ante,  p.  19 ; 28  L.  T.  Rep.  N.  S. 
820 ; L.  Rep.  8 C.  P.  465. 

Merchant  Shipping  Co.  v.  Armitage,  ante,  pp.  51, 
185. 

[Ho  was  then  stopped.] 

E.  Clarke  for  the  defendants. — The  just  prin- 
ciple is  that  an  indorsee  of  a bill  of  lading  is  not 
bound  to  pay  the  full  amount  if  the  full  quantity 
has  not  been  shipped  or  carried.  The  delivery  of 
a complete  cargo  is  not  a condition  precedent  to 
the  payment  of  tho  freight,  and  what  is  to  be 
looked  to  is  the  intention  of  the  parties. 

Ritchie  v.  Atkinson,  10  East,  295  ; 

Gibson  v.  Sturge,  10  Ex.  662. 

**  If  the  shipowner  fail  to  carry  the  goods  to 
the  destined  port  the  freight  is  not  earned,” 
says  Willes,  J.,  in  Dakin  v.  Oxley  (2  Mar.  Law 
Cas.  O.  S.  6;  33  L.  J.  119,  C.  P.;  10  L.  T. 
Rep.  N.  S.  268),  and  he  adds,  “ If  he  carry 
part,  but  not  the  whole,  no  freight  is  payable 
in  respect  to  the  part  not  carried,  aud  freight 
is  payable  in  respect  of  the  part  carried,  unless  tho 
charter-party  make  the  carriago  of  the  whole  a 
condition  precedent  to  the  earning  of  any  freight 
— a case  which  has  not  within  our  experience  arisen 
in  practice.”  By  18  & 19  Viet.  c.  Ill,  s.  3, (a)  tho 
bill  of  lading  is  made  conclusive  against  the  captain 
of  tho  amount  shipped.  The  decision  in  The  Nor- 
way (tiW  tup.)  turned  upon  these  words,  “ freight 
for  the  use  and  hire  ” oi  the  vessel,  being  used  in 
the  charter-party.  He  also  cited 

Meyer  ▼.  Dresser , 2 Mar.  Law  Cas.  O.  8*27  : 10  L.  T. 
Rep.  N.S.268  ; 33  L.  J.  289,  C.  P.  X 

Bramwell,  B. — I think  that  the  plaintiff  is 
clearly  entitled  to  our  judgment  in  this  case.  The 
plea  is  ambiguous,  but  the  ambiguity  is  cleared 
up  by  the  statement  in  the  third  replication,  that 
the  plaintiff  delivered  all  that  was  delivered  to 
him.  If  this  was  an  action  for  non-delivery,  per* 

(a)  By  18  A 19  Viet.  o.  Ill,  s.  3,  " Every  bill  of  lading 
in  the  bands  of  a consignee  or  indorsee  for  valuable 
consideration  representing  goods  to  havo  been  shipped 
on  board  a vessel  shall  be  conclusive  evidence  of  Bueh 
shipment  as  against  tho  master  or  other  person  signing 
the  same,  notwithstanding  that  such  goods  or  some  part 
thereof  may  not  have  been  so  shipped,  unless  such  holder 
of  the  bill  of  lading  shall  have  had  actual  notice  at  the 
time  of  receiving  the  same  that  the  goods  had  not  been 
in  fact  laden  on  board  : Provided  that  the  master  or 
other  person  so  signing  may  exonerate  himself  in  respect 
of  such  misrepresentation  by  showing  that  it  was  caused 
without  any  default  on  his  part,  and  wholly  by  the  fraud 
of  the  shipper,  or  of  the  holder,  or  some  person  under 
whom  the  holder  claims.” 

Vol.  IL,  N.S 


haps  the  statute  18  & 19  Viet.  c.  Ill,  would  bind 
tho  master  in  respect  of  the  freight,  but  I doubt 
extremely  whether  tho  statute  was  intended  to  be 
conclusive  in  such  a case  as  this.  If  it  were  not 
for  the  third  replication,  the  plea  would  bo  a 
defence,  and  if  I am  to  say  that  whether  the  third 
replication  be  good  or  not,  I say  that  it  is  good. 
However  that  may  bo,  I think  that  the  fourth 
replication  iB  clearly  good.  The  original  parties 
were  bound  by  the  French  law  by  virtue  of  the 
contract  having  been  made  in  France.  Tho  fifth 
replication  is  even  bettor  still.  [The  learned 
judge  read  the  fifth  replication.]  The  plaintiff 
there  BhowB  that  ho  has  done  that  which  would 
entitle  him  but  for  the  statute  to  recover,  and  ho 
then  proceeds  to  show  that  the  statute  does  not 
apply.  Very  clearly,  therefore,  the  fifth  replica- 
tion is  good,  clearly  tho  fourth,  and  I think  also 
the  third. 

Pigott,  B.~I  agree.  I will  not  say  an  j thing 
about  the  construction  of  the  statute,  except  that 
I agree  with  what  my  brother  Bramwell  has  said 
upon  that  head. 

Clbasby,  B. — It  is  not  easy  to  arrivo  at  the 
meaning  of  this  plea,  but  it  should  be  read  with  a 
view  to  what  it  abstains  from  stating  as  much  as 
to  what  it  actually  states.  Tho  effect  is,  applying 
tho  established  rule  of  construction  of  pleadings, 
than  an  ambiguity  is  to  be  construed  against  the 
person  who  uses  it,  that  we  have  an  action  upon  a 
contract  by  the  defendant  to  pay  the  plaintiff  a 
lump  sum  for  freight.  The  plaintiff  has  per- 
formed his  part  of  the  contract,  and  is  therefore 
entitled  to  the  lump  sum.  The  only  way  to  defeat 
his  claim,  is  to  apply  the  statute  against  him,  but 
I am  of  opinion  that  the  statute  cannot  bo  so 
applied.  If  the  contract  had  been  to  deliver  ten 
horses  and  ten  cows,  it  would  have  boon  different. 
But  the  statute  does  not  apply  to  measurements, 
which  vary  infinitely  from  many  causes,  so  that  it 
would  be  quite  unreasonable  to  maintain  that  the 
captain  is  estopped  from  saying  that  a measure- 
ment is  not  accurate.  If  an  exaggeration  par- 
taking of  the  character  of  fraud  could  bo  shown 
it  would  bo  otherwise. 

Judgment  for  the  plaintiff. 

Attorneys  for  tho  plaintiff,  Ingledew,  Ince,  aud 
Greening. 

Attorneys  for  defendants,  Gosling,  for  Luard 
and  BherUy,  Cardiff. 


Friday,  Feb.  13,  1874. 

Biddulph  and  others  v.  Bingham. 

Verbal  chartering— No  bill  of  lading — Mate's  receipt 
not  conclusive  evidence  against  master  of  quantity 
shipped. 

The  plaintiff's  having  verbally  chartered  the  ship 
of  the  defendant  to  carry  iron  from  Glasgow  to 
, Swansea,  the  ship  was  loaded  with  iron  bought 
by  the  via  int  iff  from  W.  and  Co.  The  iron  teas 
weighed  by  the  agents  of  W.  and  Co.,  to  whom 
the  mate  gave  a receipt  signed  by  him  for  330 
tons,  but  there  was  no  bill  of  lading.  On  delivery 
at  Swansea  the  quantity  of  iron  was  discovered 
to  be  326J  tons  only,  but  the  mate  deposed,  and 
was  not  contradicted , to  the  delivery  of  all  that 
had  been  shipped.  The  plaintiffs  having  paid  on 
the  full  amount  of  330  tons  to  W.  and  Co.,  who 
refused  to  repay  them  the  difference,  sued  the  defen- 
dant for  short  delivery. 

Held  that  there  was  no  evidence  of  negligence  in  the 
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defendants,  and  that  if  there  had  been,  it  would 
not  i><?  negligence  causing  loss  to  the  plaintiffs, 
and  a County  Court  judgment  in  favour  of  the 
plaintiffs  for  short  delivery  reversed. 

This  was  an  appeal  from  the  County  Court  of 
Glamorganshire,  upon  the  following  case  Btated 
by  the  learned  judge  of  that  court. 

1.  The  action  was  for  21 1.  7s.,  on  the  following 
particulars : 

Short  dolivcrr  of  cargo  per  Jane  Bingham, 

Scotch  pig  iron,  31  tons,  at  45s j£20  2 6 

Freight  paid  on  above  at  7s 14  6 

.£21  7 0 

2.  The  plaintiff's  chartered  the  Jane  Bingham, 
of  which  the  defendant  is  owner,  to  carry  a cargo 
of  iron  from  Glasgow  to  Swansea,  at  a freight  of 
7s.  a ton.  No  charter-party  was  signed,  and  the 
agreement  was  a verbal  one. 

3.  The  Jane  Bingham  thereupon  proceeded  to 
Glasgow,  and  was  loaded  with  iron  purchased  by 
the  plaintiffs  from  Messrs.  Watson  and  Co.,  of 
that  city,  at  115s.  a ton,  free  on  board.  As  the 
iron  was  put  on  board  it  was  weighed  by  Messrs. 
Connell  and  Co.,  who  acted  as  shipping  agents  to 
Messrs.  Watson  and  Co.  The  mato  of  the  Jane 
Bingham  watched  the  iron  put  on  board,  and 
when  the  loading  of  tho  cargo  was  completed, 
gave  Messrs.  Connell  and  Co.  a receipt,  of  which 
the  following  is  a copy : 

Jane  Bingham.  Received  of  Connell  and  Co.  330  tons 
numbers  1 and  3 pig  iron,  account  of  James  Watson 
and  Company. 

Geokok  Hopkins,  mate. 

4.  The  master  of  the  Jane  Bingham  sailed  from 
Glasgow  on  the  evening  of  tho  day  on  which  the 
cargo  was  loaded  without  seeing  tho  consignors, 
and  there  was  no  bill  of  lading. 

5.  The  mate's  receipt  was  forwarded  bv  Messrs. 
Watson  and  Co.  to  the  plaintiffs,  and  on  the  arrival 
of  the  Jane  Bingham  at  Swansea  it  was  produced 
to  the  master,  who  obtained  payment  of  freight  on 
the  quantity  of  iron  (namely,  330  tons)  acknow- 
ledged in  the  receipt  to  have  been  shipped.  The 
plaintiffs  thereupon  remitted  to  Watson  and  Co. 
the  price  of  the  quantity  so  acknowledged  to  have 
been  shipped. 

6.  The  quantity  of  iron  delivered  to  and  received 
by  the  plaintiff’s  from  tho  Jane  Bingham  was  sub- 
sequently found  to  be  3J  tons  less  than  the  quan- 
tity acknowledged  to  have  been  shipped ; but  it 
was  adraited  by  the  plaintiffs  that  aoout  7cwt. 
of  this  deficiency  was  duo  to  an  intermixture  of 
sand.  It  was  stated  by  the  mate  and  uncontro- 
verted  that  he  watched  all  the  iron  being  put  on 
board,  and  that  he  delivered  at  Swansea  all  but 
the  dross.  On  discovering  the  deficiency  of 
tons,  the  plaintiffs  applied  to  Watson  and  Co.  to 
repay  the  price  of  the  ity  tons.  This  Watson  and 
Co.  declined  to  do,  whereupon  this  action  was 
brought. 

7.  The  learned  Connty  Court  Judge  having  de- 
oidod  that  the  plaintiffs  were  entitled  to  recover 
from  the  defendants  tho  amount  which  they  had 
paid  to  Watson  and  Co.  as  the  price  of  3 tons 
3 cwt.  of  tho  3$  tonB  deficient  in  quantity  (7  cwt. 
being  allowed  for  sand),  as  well  as  the  sum  which 
they  had  paid  to  tho  defendant  as  freight  for  that 
quantity, 

Tho  question  for  this  court  was  whether  his 
judgment  was  correct. 

Wood  Hill,  for  the  appellants,  the  defendants 
below. — Tho  defendant  having  delivered  all  the 
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iron  which  was  in  fact  shipped,  there  was  no  short 
delivery.  The  mate’s  receipt  is  only  primd  facie 
evidence  of  the  quantity  of  iron  shipped,  and  this 
evidence  is  rebutted  by  tho  uneontroverted  evi- 
dence of  the  mate  that  all  that  was  shipped  was 
delivered.  Do  admitted  that  tho  plaintiffs  were 
entitled  to  judgment  for  the  11.  4«.  6d.  claimed 
for  overpayment  of  freight. 

Arthur  Williams,  for  the  respondents,  tho  plain 
tiffs  below. — Tho  position  of  the  parties  lias  been 
clearly  altered  by  the  act  of  the  mate  in  giving  an 
incorrect  receipt-  [Pjgott,  B.— Does  not  the 
statement  in  paragraph  6 of  the  case  amount  to  a 
finding  against  you  ?J  The  plaintiffs  have  acted 
upon  the  receipt,  and  suffered  damage  from  acting 
upon  it. 

Bkamwell,  B. — I am  of  opinion  that  this  judg- 
ment should  stand  for  the  11.  4s.  6d.  on  account  of 
freight,  and  for  nothing  more.  There  is  no  evi- 
dence of  negligence,  and  if  there  were  negligence, 
it  would  not  be  negligence  causing  loss  to  tho 
plaintiffs.  The  receipt  was  probably  given  in 
order  that  the  ship  might  sail  away  as  soon  as 
possible,  and  wheu  the  plaintiffs  come  forward 
to  complain  of  its  incorrectness,  the  answer  is 
that  they  should  not  have  believed  it  to  bo  true. 
If  the  plaintiffs  have  paid  more  money  than  was 
due  by  them  upon  the  faith  of  tho  receipt,  they 
may  recover  it,  so  that  no  damages  are  atributable 
to  any  act  of  the  defendant. 

Pigott  and  Clbasby,  BB.  concurred. 

Judgment  reversed,  quoad  the  alleged  short  de- 
livery, but  to  stand  for  11.  4 s.  6d.  No  costs. 

Attorney  for  plaintiffs,  IF.  Af.  Tlacon. 

Attorneys  for  defendant:  Williamson,  Hill,  and 
Co.  for  Field , Swansea. 


BAIL  COURT. 

Reported  bj  B.  A.  Kivolar,  E»q.,  Uarriitir-et-Law. 

Monday,  Nov.  24, 1873. 

Purkis  v.  Flower. 

Admiralty  jurisdiction  of  County  Court — Collision 
in  the  body  of  a county — Ship  injured  by  barge— 
Costs. 

The  Admiralty  Court  Acts  (3  Sf  4 Viet.  c.  65,  s.  6 ; 
24  Viet.  c.  10,  s.  7),  confer  upon  the  High  Court  of 
Admiralty  of  England  over  causes  of  damage 
arising  within  the  body  of  a county  the  juris- 
diction which  that  court  originally  possesses  over 
such  causes  arising  on  the  high  seas;  and  the 
jurisdiction  given  to  the  County  Courts,  having 
admiralty  jurisdiction  over  causes  of  damage,  by 
the  County  Courts  Admiralty  Jurisdiction  Acts 
1868  and  1869  (31  Jr  32  Viet.  c.  71, 8.  3,  sub-sect.  3 ; 
32  Sf  33  Viet.  c.  51,  s.  4),  is  as  large  (where  the 
amount  claimed  docs  not  exceed  3001.),  as  that 
possessed  by  the  High  Court  of  Admiralty. 

By  the  County  Courts  Admiralty  Jurisdiction  Act 
1868,  sect.  9,  if  any  action  u brought  without 
leave  of  the  court  in  a Superior  Court,  which 
might  have  been  brought  in  a County  Court 
having  admiralty  jurisdiction,  and  the  plaintiff 
shall  not  recover  a sum  exceeding  the  amount  to 
which  the  jurisdiction  of  the  County  Court  is  by 
the  Act  limited,  he  shall  not  be  entitled  to  costs,  and 
shall  be  liable  to  be  condemned  in  easts,  unless 
the  judge  before  whom  the  cate  is  tried  certify 
for  costs. 

Damage  to  a ship  by  a barge  (propelled  by  oars 
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only),  would  be  wilhin  the  jurisdiction  of  the  High 
Court  of  Admiralty  if  it  occurred  on  the  high 
teas,  and  (by  the  Admiralty  Court  Acte)  if  it 


teas,  and  (by  the  Admiralty  Court  Ads)  if  it 
occurred  on  a tidal  river  within  the  body  of  a 
county ; hence  the  County  Courts  having  admi- 
ralty jurisdiction  would  have  jurisdiction  over 
such  damage. 

The  Sarah  (Lush.  649 ) followed. 

A plaint  if  proceeding  without  leave  in  a Superior 
Court  for  da)nages  to  his  ship  by  a barge  (pro- 
pelted  by  oars  only),  taking  judgment  by  default, 
and  having  his  damages  assessed  by  the  sheriff  at 
an  amount  under  30 01.,  is  not  entitled  to  his 
costs,  (a) 

This  was  a rale  calling  upon  the  plaintiff  to  show 
cause  whj  the  master  should  not  be  at  liberty  to 
review  his  taxation  of  costs,  and  disallow  the 
plaintiffs  costs,  on  the  ground  that  the  action 
was  brought  improperly  in  the  Superior  Court. 

The  facts  were  briefly  as  follows  : 

The  plaintiffs  vessel,  the  Silent,  was  lying  at 
her  moorings  at  Chalk  Stones,  in  the  river 
Thames,  where  the  defendant’s 
improper  and  unskilful  handling,  carne'into  colli- 
sion with  the  Silent,  and  the  plaintiff  in  conse- 
quence brought  an  action  to  recover  compensation 
for  the  injury  to  his  vessel. 

The  defendant  admitted  his  negligence,  and  no 

{>lea  being  entered,  the  damages  were  assessed  in 
avour  of  the  plaintiff  upon  a writ  of  inauiry  at 
151.  The  plaintiff  claimed  costs,  whicn  were 
allowed  by  the  master  upon  taxation. 

Webster  obtained  the  above  rule,  contending 
that  this  was  a cause  over  which  tho  Admiralty 
Court  would  have  jurisdiction,  that  the  admiralty 
jurisdiction  in  claims  of  damage  not  exceeding 
3001.  was  given  to  certain  County  Courts  by  the 
County  Courts  Admiralty  Jurisdiction  Acts  1868 
and  1869,  and  that  under  the  Acts,  if  a plaintiff 
failed  to  recover  in  a cause  of  damage  brought  in 
a Superior  Court  a sum  exceeding  3001.,  he  was 
not  entitled  to  his  costs. (b) 

(a)  This  decision  and  that  of  the  Sarah  ruling  that  the 
Admiralty  Coart  has  jurisdiction  over  a claim  for  oollision 
by  a ship  against  a barge,  and  tho  Afalrina  (Lush.  403  ; 
Bro.  A Lush.  57  : 1 Mar.  Law  Cas.  O.  S.  218,  341)  ruling 
that  the  court  has  jurisdiction  over  a claim  by  a bargo  ; 
against  a ship,  it  is  obvious  that  any  oollision  occurring 
in  a tidal  river  between  a barge  and  a ship  is  within  the 
jurisdiction.  These  decisions  do  not  in  any  way  oonflict 
with  the  decision  in  Everard  v.  Kendall  (3  Mar.  Law  Cas. 
O.  8.  391),  where  the  oollision  was  between  two  barges. 
In  that  case,  however,  the  judges  expressed  some  opinions 
which  are  scarcely  consistent  with  the  present  decision. 
They  seem  to  indicate  that  for  the  Admiralty  Conrt  to 
have  jurisdiction  over  a oollision,  it  must  hare  occurred 
between  two  ships,  that  is,  two  vessels  not  propelled  by 
oars  only.  This  might  have  been  the  case  within  the 
body  of  a county  before  the  24  Viot.  o.  10,  s.  7 (see  the 
Bilbao,  Lush.  151 ; 1 Mar.  Law  Cas.  O.  S.  5),  but  it  oer- 
tainly  is  not  so  now. — Ed. 

ft)  By  the  County  Court  Admiralty  Jurisdiction  Aot 
1868  (31  A 32  Viet.  o.  71)  it  is  enacted:  Sect.  3.  Any 
County  Coart  having  admiralty  jurisdiction  shall  have 
jnriodiotion,  and  all  powers  and  authorities  relating 
thereto,  to  try  and  determine,  subject  and  according  to 
the  provisions  of  this  Act,  the  following  causes  (in  this 
Aot  referred  to  as  admiralty  causes).  ...  As  to  any 
claim  for  damage  to  cargo  or  damage  by  oollision,  any 
cause  in  which  the  amount  claimed  does  not  exoeed  3001. 
8ect.  9.  If  any  person  shall  take  in  the  High  Court  of 
Admiralty  of  England,  or  in  any  Superior  Court,  pro- 
ceedings which  he  might,  without  agreement,  have  taken 
in  a County  Court,  except  by  order  of  the  judge  of  the 
High  Court  of  Admiralty  or  of  auoh  Superior  Court, 
or  of  a County  Court  having  admiralty  jurisdio- 


W.  O.  F.  Phillimore  now  showed  cause. — The 
collision  being  within  the  body  of  the  connty,  the 
Admiralty  Court  would  have  no  jurisdiction, 
unless  it  were  given  by  an  Act  of  Parliament 
passed  in  the  present  reign.  Neither  3 A 4 Viet, 
a 65,  s.  6 (a),  nor  24  Viet.  c.  10, 8.  7 apply  to  the  case. 
“ Damage  reoeived  by  a ship  ” in  the  first  of  those 
statutes  must  mean  damage  received  by  a ship 
“ from  another  ship,"  for  at  the  time  it  was 
passed  process  in  personam  was  practically  obso- 
lete, and  process  in  rem  would  have  been 
useless,  except  against  a ship.  In  Everard  r. 
Kendall  (3  Mar.  Law  Caa.  O.  S.  391 ; L.  Rep.  6 
C.  P.  428 ; 22  L.  T.  Rep.  N.  S.  408),  it  was 
admitted  by  Day,  arguenao,  that  there  was  no 
case  to  be  founa  where  the  Court  of  Admiralty 
has  dealt  with  a case  of  collision  betweeu  two 
barges  ; and  there  it  was  held,  on  a motion  for  a 
writ  of  prohibition  to  the  judge  of  a County  Court 
who  ha<l  assumed  to  exercise  jurisdiction  in  a case 
in  which  two  barges  had  come  into  collision  on 
the  river  Thames,  that  the  admiralty  jurisdiction 
apt  the  County  Court  in  cases  of  collision  was  not 
vnore  extensive  than  that  of  the  High  Court  of 
Admiralty.  As  to  tho  second  question,  which  is 
whether  the  County  Court  can  entertain  this 
action  under  its  admiralty  jurisdiction,  the  juris- 
diction was  conferred  ou  the  County  Courts  by 
31  A 32  Viet.  c.  71,  and  extended  by  32  A 33  Viet, 
e.  51.  But  the  County  Court  has  no  jurisdiction 
where  the  Admiralty  Court  would  have  none. 
In  The  Bowse  (3  Mar.  Law  Cas.  O.  S.  424;  22  L.  T. 
Rep.  N.  S.  627 ; L.  Rep.  3 Adm.  135),  “ necessaries,” 
in  the  County  Courts  Act  (31  A 32  Viet.  c.  71,  s.  3, 
sub-sect.  2)  was  held  only  to  refer  to  such  claims 
as  tho  Admiralty  Court  had  jurisdiction  over. 
The  Act  (32  A 33  Viet.  c.  51)  Bhould  be  construed 
as  the  previous  Act,  so  as  to  limit  it  to  such 
matters  as  the  Admiralty  Court  have  jurisdiction 
over — and  this  was  decided  in  Simpson  v.  Blues 
(ante  vol.  1,  p.  326;  26  L.  T.  Rep.  N.  S.  697; 
L.  Rop.  7 C.  P.  292).  Cargo  ex  Argos  and  The 
ILiosons  ( ante  vol.  1,  pp.  300,  519;  L.  Rep.  3 Adm. 
568 ; 27  L.  T.  Rep.  N.  S.  64 ; 28  L.  T.  Rep.  N.  S.  77), 
are  distinguishable,  as  they  were  decided  on  a 
different  section.  [Lush,  J. — The  second  Act  was 
only  an  extension  of  tho  first,  which  was  cloarly 

tion,  and  shall  not  recover  a earn  exceeding  the 
amount  to  whioh  the  jurisdiction  of  the  County 
Court  in  that  admiralty  cause  ie  limited  by  this  Aot 
...  he  shall  not  be  entitled  to  oosts,  and  shall  be 
liable  to  be  condemned  in  costa,  unless  the  judge  of  the 
High  Court  of  Admiralty,  or  of  a Superior  Court  before 


whom  tho  causo  is  tried,  shall  certify  that  it  was  a proper 
admiralty  cause  to  be  tried  in  the  High  Court  of  Admi- 
ralty of  England,  or  in  a Superior  Court.  By  the  County 


Courts  Admiralty  Jurisdiction  Aot  Amendment  Aot  1889 
(32  A 33  Viot.  e.  51),  it  ie  enacted : Sect.  4.  Tho  3rd 
■eotiou  of  the  County  Courts  Admiralty  Jurisdiction  Act 
1888,  shall  extend  and  apply  to  all  olaime  for  damage  to 
ships,  whether  by  oollision  or  otherwise,  when  the  amount 
claimed  does  not  exoeed  3001. 

(a)  By  the  3 4 4 Viet.  o.  65,  e.  6,  it  is  enacted  that  the 
High  Court  of  Admiralty  shall  have  jurisdiction  to  decide 
all  claims  and  demands  whatsoever  in  tho  nature  of 
salvage  for  services  rendered  to  or  damage  reoeived  by 
any  snip  or  sea-yoing  vessel,  or  in  the  nature  of  towage, 
or  for  nocessarios  supplied  to  any  foreign  ship  or  sea- 
going vessel,  and  to  enforce  the  payment  thereof  whether 
suoh  ship  or  vessel  may  have  been  within  the  body  of  a 
county  or  upon  the  high  seas,  at  the  time  when  the 
services  wore  rendered  or  damage  receivod  or  necessaries 
furnished  in  respect  of  which  each  claim  ie  made.  By 
the  24  Viot.  o.  10,  •.  7,  it  is  enacted  that  the  High  Court 
of  Admiralty  shall  have  jurisdiction  over  any  claim  for 
damage  done  by  any  ship. 
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limited,  in  respect  of  causes  of  damage  at  least, 
by  the  admiralty  jurisdiction.] 

R.  E.  Webster  in  support  of  the  rule. — In  the 
case  of  the  Sarah  (1  Lush,  549),  the  Court  of  Ad- 
miralty held  that  it  had  jurisdiction  oyer  a 
barge  in  a collision  on  the  high  seas,  independently 
of  the  present  Acts ; and  l rely  upon  that  case, 
and  the  words  of  the  Act  of  3 & 4 Viet.  c.  65,  s.  G. 
I also  contend  that  the  words  in  the  second  Ad- 
miralty Act  (24  Viet.  c.  10),  s.  7,  “ dnmagodoneby 
any  ship,'*  cover  all  kinds  of  damage.  Indepen- 
dently of  the  Admiralty  Court,  the  County  Court 
has  jurisdiction  under  the  words  of  the  County 
Court  ActB.  The  case  of  Simpson  v.  Blues 
( ubi  sup.)  decided  that  the  County  Courts  had 
not  a jurisdiction  which  the  Court  of  Admiralty 
never  possessed ; but  that  case  was  subsequently 
fully  considered  in  the  Privy  Council,  and  that 
court  refused  to  follow  the  decision  without 
attempting  to  distinguish  it:  ( Cargo  ex  Argos, 
ubi  sup.) 

Lush,  J. — The  plain  object  of  the  Admiralty 
Court  Acta  was  to  give  jurisdiction  over  acts  com- 
mitted within  the  hotly  of  a county  where  Buch 
jurisdiction  already  existed  upon  the  high  seas.  It 
is  not  necessary  to  decide  this  question  upon  the 
interpretation  of  the  County  Courts  Acts.  I am 
clearly  of  opinion,  and  that  opinion  is  strengthened 
by  the  case  of  the  Sarah  (1  Lush.  549),  that  the 
Admiralty  Court  would  have  had  jurisdiction 
under  3 <fe  4 Viet.  c.  65,  s.  6. 

Archibald,  J. — I am  also  of  the  same  opinion. 
The  moment  it  is  shown,  as  it  is  by  the  case  of  tho 
Sarah,  that  the  Admiralty  Court  would  have  had 
common  law  jurisdiction  on  the  high  seas,  the 
cubo  is  clear,  and  it  is  unnecessary  for  us  to  decide 
between  the  conflicting  decisions  of  tho  Privy 
Council  and  the  Court  of  Common  Pleas. 

Rule  absolute. 

Attorneys  for  plaintiff,  Dyke  and  Stokes. 
Attornoy  for  defendant.  Famfield. 

COURT  OF  ADMIRALTY. 

Reported  by  J.  P.  As  put  all,  Eeq.,  Uarriaterat-Law. 

Monday,  Feb.  9,  1874. 

The  Village  Belle. 

Charter-party — Demurrage — Except  ions — Civil 
commotion — Onus  of  proof. 

Where  a charterer  by  his  charter-party  undciiakes  to 
load  a ship  within  certain  given  laydays,  “ accidents 
or  causes  occurring  beyond  the  control  of  the  ship- 
ers  or  affreight  ns.  which  may  prevent  or  delay 
er  loading  or  discharging,  including  civil  com- 
motion, strikes.  Hots,  stoppage  of  trains,  fyc., 
always  excepted ,”  or  to  pay  demurrage,  he  cannot 
excuse  default  in  loading  within  the  lay  days  by 
giving  evidence  of  general  disturbance  and  cessa- 
tion of  work  in  the  district  about  the  time  ; but  to 
exempt  himself  from  liability  must  show  a dis- 
turbing cause,  actually  preventing  the  hading  of 
the  particular  ship. 

This  was  an  appeal  from  a decree  of  the  judge  of 
the  County  Court  of  Glamorganshire,  holden  at 
Swansea. 

The  suit  was  instituted  under  the  2nd  section  of 
the  County  Courts  Admiralty  Jurisdiction  Act 
Amendment  Art- 1869,  by  the  owner  of  the  Village 
Belle  against  the  charterer  of  that  vessel,  to  re- 
cover damages  for  breach  of  tho  charter-party. 
The  shipowner  claimed  demurrage,  in  respect  of 


detention  of  the  Bhip  after  the  lay  days  had  ex- 
pired, for  thirty-nine  days.  Tho  defence  of  the 
charterer  was,  that  the  default  in  loading  during 
the  lay  days  was  excused  by  the  happening  of 
certain  events  excepted  by  the  charter-party  in 
favour  of  the  charterer  (civil  commotion,  strikes  of 
pitmen  and  workmen,  Ac.).  At  tho  time  of  the 
arrival  of  the  Village  Belle  at  Bilbao,  that  place 
was  threatened  by  the  armed  forces  of  the  Carlist 
party  in  Spain.  The  facts  of  the  case  will  be 
found  fully  set  out  in  the  judgment. 

The  County  Court  judge  held  that  there  was 
evidence  of  general  disturbance  and  civil  com- 
motion delaying  the  loading  of  vessels,  and  this 
was  sufficient  to  excuso  the  charterers  from  the 
performance  of  their  contract.  From  this  decroe 
the  shipowner  appealed,  (a) 

(a)  The  exact  amount  of  evidence  required  to  establish 
the  existenoe  of  such  a civil  commotion  as  would  prevent 
or  delay  the  loading  of  a particular  Bhip  is  not  easily 
arrived  at.  The  charterers  are  aware  that  they  have 
great  difficulty  in  obtaining  tho  necessary  cargo,  and 
that  the  difficulty  is  created  by  the  exception  named  in 
the  charter-party,  but  when  they  attempt  to  prove  that 
all  the  sources  of  supply  have  been  affected  by  that 
exception,  they  find  it  almost  an  impossibility  to  pro- 
duce any  testimony  of  a stronger  character  than  of 
general  disturbance  of  trade ; the  merchants  do  not 
altogether  abandon  their  work,  but  cannot,  in  faco  of  the 
public  panic,  carry  it  on  with  their  usual  rapidity.  Still 
this  general  disturbance  affecting  particular  trades  must 
affect  the  loading  of  a particular  ship  whose  cargo  is  to 
be  of  goods  forming  the  staple  of  that  trade.  The 
difficulty  of  proof  in  theso  cases  is  so  well  pointed  ont 
by  tho  learned  County  Court  judge  (Thoa.  Falconer, 
Esq.)  that  we  give  hia  judgment. 

Hia  Honour,  after  stating  the  facts,  said : “ It  was 
stated  that  the  defondant  could  not  have  chartered 
the  vessel  unless  he  had  protected  himself  from  the 
probable  effect  of  civil  commotions  in  Spain.  Of 
tho  necessity  of  such  a coarse  there  can  lie  no 
donbt.  In  countries  where  educated  men  influence 
the  multitude,  and  society  is  protected  by  legal 
equality — tho  only  equality  which  in  this  world  can 
be  perpetuated  or  even  exist— there  is  necessarily  con- 
tinned  security.  Contracts  can  be  made  and  entered 
into  in  each  ooantries  without  reference  to  any  expecta- 
tion of  a disturbance  of  the  ordinary  business  of  life. 
In  Spain,  however,  revolution  succeeds  revolution, 
general  after  general,  ecclesiastic  after  eoclosiastic, 
stimulate  to  frequent  civil  strife  tho  desperate  and  fierce 
passions  of  an  ignorant  population.  Against  the  effects 
of  sooh  events  even  private  contracts  require  the  pro- 
tection of  exceptional  conditions.  But  in  the  expression 
of  the  terms  of  exceptional  conditions,  snoh  an  ‘ civil 
commotions,’  charter-parties  are  defective  in  not  declar- 
ing what  shall  be  received  as  sufficient  evidence  of  the 
facts  connected  with  such  conditions.  What,  for  ex- 
ample, shall  be  sufficient  evidence  of  a ’ civil  commo- 
tion ? ’ A claim  for  demurrage  may  relate  to  50 1.  or  1001., 
and  the  claim,  if  contested,  though  perfectly  just,  may 
involvo  the  expenditure  of  a very  large  sum  of  money  to 
sustain  it,  and  an  equally  largo  expenditure  to  oppose  it 
if  it  be  unjust.  A ’ civil  commotion  ’ means  much  more 
than  a local  riot.  It  means  attacks  by  force  on  tho 
authority  of  the  government  through  measures  which 
disturb  the  ordinary  trade  or  business  of  a locality  or  a 
district.  The  occurrence  of  such  an  event,  from  its 
pnblioity  and  importance,  it  may  have  been  assumed, 
would  not  be  disputed.  But  suppose  it  is  disputed,  see 
what  expense  may  be  incurred  ! Witnesses  must  be 
brought  from  a great  distance,  and  as  the  knowledge  of 
each  witness  can  extend  onlv  over  a limited  space  of 
ground,  many  witnesses  must  be  summoned.  At  one  end 
of  a disturbed  district  all  may  appear  to  be  peace  ; at 
another  place  there  may  appear  to  be  the  activity  of 
business,  and  yet  what  is  seen  may  be  only  hasty  efforts 
to  preserve  what  may  bo  threatened  with  destruction ; 
and  in  another  locality  the  beasts  of  burden  which  may 
usually  be  employed  to  supply  a port  or  city  with  its 
common  articles  of  trade  may  bo  driven  off.  The  bolt 
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Wood  Hill,  for  the  appellant. — To  excuse  the 
charterer  it  must  be  shown,  not  only  that  there 
whs  civil  commotion,  but  that  it  prevented  the 
loading  of  the  ship  during  the  lay  days.  Tins  the 

of  war  may  fall  on  one  place,  and  the  effect  of  its 
explosion  may  shako  the  whole  district.  One  witness 
night  relate  little,  and  several  might  appear  to  contra, 
diet  each  other  when  oven  no  real  ground  of  disagree- 
ment existed.  In  the  case  of  the  Nan  Roman  (attic, 
▼ol.  1,  p.  603),  whero  a ship  had  been  delayed  by  its 
captain  at  Valparaiso,  under  the  apprehension  of  being 
captured,  the  evidence  seems  to  have  included  reports 
respecting  the  movements  of  a vessel  of  war  and  news, 
paper  reports,  which  might  have  been  oorreot  or  incor- 
rect, and  the  advice  of  a consul  not  to  sail.  The  evi- 
dence of  the  most  justly  apprehended  danger  must 
oftentimes  be  imperfect.  But  surely  there  would  he  no 
difficulty  to  provide  in  charter-parties  that  those  who 
are  the  parties  to  them  shall  be  bound  by  local  official 
statements  of  fact  relating  to  causes  of  delay,  matters 
of  regular  turn  in  loading ; the  amount  of  cargo ; or 
such  other  facts  a*  are  connected  with  what  aro  usually 
called  ' exceptional  clauses.’  This  could  be  especially 
done  when  the  evidence  relates  to  events  of  a pnblie 
character.  Commissions  to  examine  witnesses  abroad 
are  the  source  of  a groat  money  outlay,  and  tho  testi- 
mony of  witnesses  brought  from  abroad  is  frequently 
enormously  expensive.  It  is  thus  that  the  great  diffi- 
culty in  this  case  arises— What  is  sufficient  evidence  of 
1 civil  commotions  ’ disturbing  the  trado  of  a port  ? 
The  plaintiff,  through  bis  agents,  may  know  what 
occurred.  He  should,  as  a just  man,  disclose  it.  He 
may  be  ignorant,  and  then  it  is  the  duty  of  tho  defen- 
dant to  excuse  the  non-performance  of  his  contract. 
The  seamen  on  board  tho  Village  Belle  can  tell  us  little. 
Their  knowledge  is  limited  to  the  business  of  their  own 
vessel,  and  to  what  they  can  imperfectly  observe  from 
its  deck.  Neither  the  master,  mate,  nor  seamen  could 
relate  what  is  passing  on  the  not  distant  mountains 
which  may  interfere  with  tho  trade  they  are  engaged  in. 
They  may  know  nothing  of  the  injury  done  to  the 
railway  leading  to  Miranda,  though  they  may  have  heard 
where  were  the  chief  quarters  of  the  Carlists.  John 
Jones,  tho  mate  of  the  rillajt  Belle,  says,  ‘There  were 
400  or  500  vessels  at  Bilboa  ; there  wure  lots  arrived  after 
ns.’  ‘Did  they  get  away  before  you?’  ‘Yes — one; 
she  loaded  before  ns.’  Suiely  such  an  acoomulation  of 
ships  at  the  end  of  February  and  in  March,  and  down  to 
near  the  end  of  April,  is  strung  evidence  of  great  dis- 
turbance of  trade,  caused  by  those  political  events  re- 
ferred to  by  the  witnesses.  The  ship  Dentist  wan  at 
Bilboa  in  February,  but  the  master  was  not  able  to  got 
away  till  April— though  it  was  early  in  April.  The  pay- 
ment to  him  of  demurrage  is  of  no  importance,  as  his 
dolay  might  not  have  been  excused  by  any  exception 
contained  in  his  charter-party.  Tho  ship  Campmul;  was 
a steamer,  and  it  is  admitttxl  that  a preference  is  given 
to  the  loading  of  ateamors  ; perhaps  even  ‘ regular  turn  ’ 
might  permit  snch  a preference.  Tho  cridonco  of  Mr. 
War boilon  and  of  vice-consul  Tutor,  proves  a state  of 
commotion  and  disturbance,  extending  from  February  to 
April — that  is,  to  the  time  of  tho  departure  of  the 
Village  Belle.  How,  in  such  a stato  of  affairs,  coaid 
there  oe  ordor  or  regularity  in  the  transaction  of  busi- 
ness  ? Some  merchants  of  San  Nicholas,  or  persons 
having  private  wharves,  or  who  were  placed  in  favour- 
able positions  on  tho  river,  between  the  lira t loading- 
place  on  tho  river  Nervon  to  Bilbao,  may  have  loaded 
vessels.  ‘All  accidents  and  causes  occurring  beyond 
the  control  of  the  affreighters  preventing  or  delaying 
loading  * aro  specified  in  the  exceptional  clause  as  well  as 
* civil  commotions.’  Is  there  not  sufficient  evidence  of 
general  commotion  and  disturbance  of  the  trado  delaying 
the  loading  of  vessels?  The  cam  of  TendvtlMen  v. 
HardcttsUe,  heard  by  rao  at  Cardiff  so  far  back  as  tho 
year  1857,  has  been  cited.  That  case,  in  its  principle, 
has  been  sustained  by  several  decisions  of  tho  Superior 
Courts:  (A dams  v.  Royal  Moil  Steam  Packet  Company, 
7A  L.  J.  33,  C.  P.).  The  charter-party  in  tho  Cardiff 
case  provided  that  the  freighters  should  not  bo  held 
to  be  liablo  for  any  delay  in  loading  caused  by  frosts, 
floods,  strikes  of  workmen,  or  accidents.  I held  that  a 
strike  at  a particular  colliery  was  no  defonoo  to  the 
action,  the  general  market  for  tho  purchaso  of  coal  not 
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respondent  has  fniled  to  establish,  having  given 
evidence  of  general  disturbance  only,  and  the  onus 
lies  entirely  upon  him. 

Clarkson,  for  the  respondent. — There  is  enough 
evidence  to  establish  tlie  fact  that  there  was  such 
a general  disturbance  in  the  Bilbao  district  as  to 
prevent  the  procuring  of  tho  usual  quantity  of 
ore.  It  is  shown  that  vessels  were  kept  waiting  for 
ore,  and  that  the  miners  wero  taken  away  by  the 
Carlists.  The  fair  inference  from  this  is,  that  tho 
delay  in  loading  was  occasioned  by  the  general 
disturbance.  [Sir  R.  Pdillimore.  — Yon  must 
show,  not  merely  that  there  was  a general  com- 
motion, but  a particular  disturbance,  by  which 
tho  loading  of  the  ship  during  thiB  time  was 
affected.  In  the  German  war  cases,  I hold  that 
positive  evidence  of  tho  presence  of  French  men  of 
war  must  be  given  (a) ; so  here  evidence  of  actual 
prevention  must  bo  given.]  It  is  clear  on  the  evi- 
dence that  there  was  not  enough  ore  to  enable 
him  to  fulfil  this  stipulation.  If  the  charterer  had 
had  all  the  ore  there  was  to  he  got  in  Bilbao,  this 
exception  would  have  applied.  Why  should  it  not 
apply  equally  when  tho  deficiency  is  spread  among 
several  charterers  ? 

Wood  Hill  was  not  called  upon  to  reply. 

Sir  R.  Puillimohb. — This  is  an  appeal  from  the 
County  Court  of  Glamorganshire,  under  tho  pro- 
visions of  the  County  Courts  Admiralty  Jurisdic- 
tion Act  1869  (32  & 33  Viet.  c.  51).  The  action  in 
the  court  below  was  brought  by  David  Rocs,  the 
owner  of  the  Village  Belle,  against  the  charterer 
of  that  vessel.  William  Henry  Thomas,  of  Swansea, 
merchant.  The  charter-party  is  dated  Swansea, 
9th  Dec.  1872,  and  is  made  between  David  Rees 
and  William  Henry  Thomas  and  Co.,  as  agents  for 
the  merchant.  The  charter-party  set  forth  that  tho 
Village  Belle  should  proceed  to  Bilbao,  and  there 
load,  from  the  agents  of  the  freighter,  a full  and 
complete  cargo  of  iron  ore  in  bulk;  it  then  pro- 
ceeds in  the  usual  language,  till  it  comes  to  a clause 
expressed  in  these  words  : *4  Eight  working  days 
to  lie  allowed  for  loading  the  said  ship  at  Bilbao, 
and  to  bo  discharged  in  regular  turn,  and  in  the 
customary  manner,  with  all  such  despatch  as  the 
usageof  the  port  will  permit  ;"and  here  followccrtain 
excepted  perils  in  favour  of  the  charterer  : “ All 
accidents  und  causes  occurring  beyond  the  control 
of  the  shippers  or  affreighters  which  may  prevent 

being  affected  by  tho  strike.  Tho  strike  at  a particular 
pit  did  not  prevent  the  obtaining  of  coal  in  tho  ordinary 
course  of  the  coal  trade,  and  now  it  is  usual  to  meet 
such  a case  by  a special  provision  in  charter-parties 
referring  to  tho  particular  pit  or  pits  from  which  it  is 
intended  to  procure  coal,  if,  however,  vessels  are  laden 
in  a port  during  tho  general  disturbance  of  trade  from 
some  general  cause,  or  during  civil  commotions,  such 
cases  of  loading  are  exceptional.  The  excusing  cause  is 
to  be  a general  disturbance  in  the  business  of  tho  port, 
caused  by  civil  strife.  The  inference  I draw  is  that 
there  was  a prevalent  general  cause  of  delay,  arising 
from  circumstances  named  in  the  exceptional  clause 
existing  up  to  tho  time  the  ship  was  laden,  as  well  as  at 
the  tims  of  her  arrival.  There  were  clearly  disturbances 
in  those  districts  from  which  the  customary  supply  of 
ore  at  the  port  of  Bilbao  came.  The  disturbances  were 
not  merely  local  riots  which  could  be  suppressed  bv  the 
ordinary  civil  power  of  the  town,  and  this  was  shown 
by  the  preparations  made  for  tlie  defence  of  the  town  of 
Bilbao  its  -if.  Judgment  for  defendant.” 

It  is  to  be  regretted  that  this  question,  considering  its 
great  importance  in  point  of  principle,  did  not  go  up  to 
the  Privy  Council. — ED. 

(a)  Soo  the  San  Roman  {ante,  voi.  l,pp.  317,  603.— 
Ed. 
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or  delay  her  loading  or  discharging,  including 
civil  commotion,  strikes  of  any  pitmen  or  workmen, 
riots,  frost,  floods,  stoppage  of  trains,  accidents  to 
machinery,  Ac.,  always  excepted.”  Demurrage  (if 
any)  was  payable  at  the  rate  of  fourpence  per 
register  ton  per  day. 

The  vessel  arrived  at  Bilbao  on  the  23rd  Feb. 
On  the  26th  Feb.  the  captain  gave  notice  thAfc 
ho  would  be  ready  to  take  in  cargo  on  the 
27th.  Then  for  the  purpose  of  loading  the  cargo 
there  were  eight  working  days  allowed  by  the 
charter-party,  and  these  expired  on  the  6th 
March.  The  actual  loading  did  not  begin  till  the 
7th  April,  when  fifteen  tons  were  put  on  board  for 
stiffening.  The  loading  was  continued  on  the  12th 
April,  and  was  completed  on  the  16th  April,  when 
the  vessel  sailed.  The  shipowner  claims  thirty- 
nine  days’  demurrage,  at  4a.  per  register  ton  per 
day. 

It  cannot  be  denied — what  is  really  an  impor- 
tant principle  of  law  in  these  cases — that  the  burden 
of  proving  that  the  non-compliance  with  the  terms 
of  a charter-party  similar  to  the  present  was 
occasioned  by  one  of  the  exceptions  in  favour 
of  the  charterer  therein  contained  lies  upon  the 
charterer,  that  is,  upon  the  respondent  in  the 
present  case.  The  whole  question  seems  to  lie 
in  a very  narrow  compass,  and  it  is : Has  he 
produced  such  adequate  proof  that  ho  is  within 
the  exceptions  of  the  above  clause  of  the  charter- 
party  as  will  reasonably  satisfy  the  mind  of  the 
court  ? What  is  the  proof  he  has  produced  P 
He  called  two  persons  only,  although  he  had 
abundant  opportunity  to  produce  other  evidence. 
The  cause  was  instituted  on  the  8th  Juno,  and 
heard  on  the  8th  Aug.  No  application  was  made 
for  any  adjournment  before  the  hearing,  but  at  the 
hearing,  for  good  and  sufficient  reason  I have  no 
doubt,  the  case  was  adjourned  until  November,  and 
this  sufficient  postponement  afforded  ample  oppor- 
tunity for  the  introduction  by  the  respondent  of 
any  further  evidenco  which  might  appear  necessary. 

Now  the  plaintiff  had  produced  several  witnesses 
who  said,  in  substance,  that  there  were  commotions 
and  that  there  was  a stoppage  of  the  line  of  railway 
for  four  days — but  that  that  stoppage  took  place 
on  the  18th,  10th,  20th,  and  21st  March,  long 
after  the  time  for  loading  had  expired.  It  was 
shown  that  iron  ore  was  brought  down  every 
day  except  those  four  days.  That  evidence  had 
been  produced  by  the  plaintiffs,  but  it  must 
not  be  forgotten  that  the  burden  of  proof  was  on 
the  defendant,  the  present  respondent.  The 
respondent  produced  a Mr.  Warburton,  who  said 
be  was  an  iron  merchant,  and  in  the  beginning 
of  the  year  1873,  from  January  to  April,  he  was  at 
Bilbao,  as  general  manager  of  the  Eva  Iron  Works ; 
that  there  were  great  disturbances  in  the  district 
generally;  his  mines  were  near  the  town,  and 
they  were  affected,  although  they  were  under 
more  protection  than  mines  in  the  country ; the 
miners  absented  themselves,  and  being  in  fear  of 
the  Carlists  did  not  work  ; on  the  18th  March  the 
Carlists  cut  the  Deputation  Railway  which  brings 
ore  down  from  the  mines ; for  four  or  five  days 
the  line  was  cut,  and  it  was  cut  again  for  a day, 
later ; he  loaded  a good  many  ships  at  Bilbao 
during  the  time;  his  ore  was  from  the  Eva  Mines 
close  to  the  town,  and  was  all  brought  down  in 
barges  ; the  Eva  Mines  were  never  stopped  during 
this  time.  No  evidence  was  given  why  the  vessel 
could  not  have  got  ore  from  this  mine.  The 
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respondent  also  called  a Mr.  Tntor,  Spanish  Vice- 
Consul,  I presume  at  some  English  port,  and 
partner  of  tho  other  witness.  Now,  this  gentle- 
man says  that  he  was  resident  at  Bilbao  anring 
the  time  this  ship  was  there ; that  the  disturbed 
state  of  the  country  interfered  with  hauling  of  the 
ore,  and  that  the  interruption  was  such  as  to  make 
a sensible  difference  in  the  quantity  brought  up; 
during  the  time  he  loaded  a good  many  vessels, 
and  but  for  the  disturbances  ho  should,  without 
doubt,  have  loaded  more. 

Now,  does  this  kind  of  evidence,  so  entirely 
general  and  vague,  satisfy  the  burden  of  proof 
and  show  that  there  was  any  civil  commotion 
or  other  interruption  within  the  exception,  pre- 
venting the  loading  of  thiB  vessel  anring  the 
lay  days?  The  learned  judge  of  the  court 
below  thought  it  did,  but  1 cannot  see  the  force 
of  his  reasoning.  It  is  admitted  that  the  casos 
cited  by  the  learned  judge  are  not  in  point,  and 
his  reasons  are  in  effect  summed  up  at  the  end 
of  his  judgment,  where  he  says,  “ The  excusing 
cause  is  to  oe  a general  disturbance  in  the  busi- 
ness of  the  port  caused  by  civil  strife.  The  in- 
ference that  I draw  is  that  there  was  a prevalent 
general  cause  of  delay,  arising  from  circumstances 
named  in  the  exceptional  clause  existing  up  to  the 
time  the  ship  was  laden,  as  well  as  at  the  time  of 
her  arrival.  There  wero  clearly  disturbances  in 
those  districts  from  which  the  customary  supply 
of  ore  at  the  pori.  of  Bilbao  came.  The  disturbances 
were  not  merely  local  riots  which  could  be  sup- 
pressed by  the  ordinary  civil  power  of  the  town, 
and  this  was  shown  by  the  preparation  made  for  the 
defence  of  the  town  of  Bilbao  itself.” 

In  my  opinion  tho  burden  of  proof  is  not  satisfied 
by  the  respondents’  producing,  as  he  has  done, 
evidence  of  general  commotion.  It  is  not  sufficient 
to  show  that  there  is  a general  civil  disturbance 
and  a stoppage  of  the  railway  for  a short  period. 
The  respondent  was  bound  to  show  that  between  the 
27th  Fen.  and  the  7th  March  there  was  a disturbing 
cause  ot  Buch  a character  as  would  prevent  tho 
loading  of  this  vessel,  that  it  did  actually  prevent 
the  loading,  and  so  brought  the  respondent  within 
the  excepted  perils. 

The  question  then  narrows  itself  to  this,  whether 
such  proof  has  been  produced.  I am  clearly  of 
opinion  that  the  proof  is  not  adequate  to  show 
that  the  loading  was  prevented  by  the  above  perils. 
That  being  my  opinion,  and  having  the  same 
evidence  before  me  as  there  was  in  the  court  below, 
I must,  however  reluctantly,  reverse  the  sentence 
and  pronounce  that  the  plaintiff  is  entitled  to 
thirty-nine  days'  demurrage  and  the  oostB  of  this 
appeal. 

Appeal  allowed,  and  decree  below  reversed. 

Solicitors  for  the  appellants,  Inghdew,  Ince  and 
Greening. 

Solicitors  for  respondent,  Nelson  and  Son. 


Monday,  Feb.  9, 1874. 

Tire  Glengarry. 

Collision — Launch — Precautions  required  — P iver 
Mersey. 

It  is  the  duty  of  those  t oho  launch  a vessel  lo  do  so 
with  the  utmost  precaution,  and  to  give  such 
notice  as  is  reasonable  and  sufficient  to  prevent 
injury  happening  to  other  vessels  from  the  launch , 
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and  the  burden  of  proving  that  these  things  have 
been  done  lies  ujmn  them. 

What  is  reasonable  and  sufficient  notice  depends 
upon  local  circumstances  ; the  size  and  breadth  of 
the  river  or  waters  in  which  the  launch  takes  place, 
the  amount  of  shipj)ing,  and  other  like  things. 
Where  in  launching  a vessel  in  a river  the  usual 
precautions  taken  in  that  river  have  be**n  taken, 
and  the  usual  general  notice  that  the  launch  was 
about  to  take  place  has  been  given,  the  persons 
having  charge  of  the  launch  have  performed  all 
they  are  required  to  do  by  laic,  and  no  specific 
notice  of  the  exact  moment  of  the  launch  is 
required. 

In  the  River  Heresy  to  give  notice  of  a launch  taking 
place  it  is  customary  to  have  the  ship  dressed  in 
fiags  for  an  hour  or  more  before  high  water  ( about 
which  time  ike  launch  takes  place) ; to  have  tugs, 
one  at  least  also  dressed  in  fiags,  plying  about 
some  time  before  the  launch  in  front  of  the  yard 
where  the  ship  is  lying ; and  there  are  usually  a 
number  of  small  boats  lying  off  ready  to  pick  up 
timber  when  the  ship  comes  away. 

This  was  a cause  of  damage  instituted  by  the 
Bridgewater  Navigation  Company,  owners  of 
the  flats  or  barges  Industry  and  Atlas,  and  of 
the  cargo  lately  laden  therein,  and  of  the  freight 
payable  in  respect  thereof,  against  the  Bhip 
Glengarry,  her  tackle,  apparel,  and  furniture, 
and  against  the  owners  thereof  intervening.  The 
petition  filed  in  behalf  of  the  plaintiff  was  as 
follows  : 

1.  The  Industry  was  a flat  plying  on  the  River 
Mersey,  of  tons  register.  The  Atlas  is  a flat  of 

tons  register.  The  Glengarry  is  an  iron  ship  of 
3000  tons  burthen,  register  1800. 

2.  At  about  11.45  a.m.  on  the  23rd  Oct.  1873,  the  plain- 
tiff's steam  tug  Bridgewater  left  the  Morpeth  Dock, 
Birkenhead,  and  proceeded  to  steam  up  the  River  Mersey, 
having  a train  of  four  fiats  in  tow  over  her  starboard 
quarter,  and  a train  of  fire  flats  in  tow  over  her  port 
quarter.  The  Industry  was  the  eeoond  flat  in  the 
port  train,  and  the  Atlas  was  tho  second  flat  in  tho 
starboard  train. 

3-  The  weather  was  fine  and  clear,  with  a light  breeze 
from  the  south-east.  The  tide  was  flood,  about  half  an 
hour  off  high  water. 

4l  When  the  Bridgewater  was  about  opposite  the 
Tranmere  Beach  and  near  mid-river,  the  Glengarry 
was  suddenly  launched,  stern  foremost,  from  tho  ship- 
building yard  of  Messrs.  Hoyden,  on  the  Liverpool  shore, 
and  ran  at  great  speed  across  the  river  towards  tho  flats 
which  the  Bridgewater  bad  in  tow. 

5.  The  helm  of  the  Bridgewater  was  at  onoe  put 
hard-a-port,  and  the  helms  oi  the  flats  were  also  ported. 
When  the  master  of  the  Bridgewater  saw  that  it  was 
impossible  to  draw  the  flats  dear  of  the  Glengarry 
lie  hailed  the  flatmen  to  cast  off  the  tow  ropes  between 
the  first  and  second  flats  in  each  train. 

6.  This  was  done  at  onoe,  but  the  Glengarry  came 
on  and  struck  the  Industry  with  groat  foroe  on  the 
port  bow  and  drove  her  against  the  Allas.  The 
Industry  shortly  afterwards  sank,  in  oonseqacnce  of 
the  injuries  she  had  received  in  the  collision ; the 
Allas  also  received  considerable  damage. 

' 7.  The  said  collision  was  caused  wholly  by  the  neg- 
ligence and  improper  oonduct  of  those  having  the  charge 
and  control  of  the  Glengarry. 

8.  They  negligently  permitted  the  Glengarry  to  be 
launched  when  hor  course  across  the  river  was  not  clear. 

9.  They  negligently  omitted  to  give  proper  aud  suf- 
ficient notice  or  warning  of  tho  said  launch. 

10.  They  improperly  neglected  to  keep  a good  look- 
out. 

11.  They  negligently  omitted  to  take  proper  measures 
or  precautions  for  controlling,  directing  or  arresting  the 
course  and  speed  of  the  Glengarry. 

The  answer  filed  on  behalf  of  the  owners  of  the 
Glengarry  was  as  follows : 


1.  The  Glengarry  is  an  iron  ship  of  one  thousand 
eight  hundred  tons  register,  and  belongs  to  the  Port  of 
Liverpool. 

2.  Previous  to  tho  23rd  Oct.  last,  the  Glengarry  had 
been  building  in  the  defendants’  building  yard  on  the 
Liverpool  side  of  tho  River  Mersey,  and  it  had  been 
determined  to  launch  her  on  that  day. 

3.  Accordingly,  the  necessary  preparations  were  made 
for  the  launch  on  that  day,  the  Glengarry  had  a flag 
flying  on  each  of  three  poles  erected  on  hor  deck,  and 
two  tugs,  which  had  been  engaged  to  take  her  into 
dock,  whon  launched,  and  one  of  which  was  decorated 
with  flags,  were  manoeuvring  off  the  building  yard. 

4.  About  12.15  p.m.,  the  wind  being  about  S.SE.,  a 
gentle  breeze,  the  weather  being  fine  and  clear,  and  the 
tide  flood,  but  slack  water  in  shore,  it  being  high  water 
at  12.2-1  p.m.,  those  in  charge  of  the  launch,  having  first 
ascertained  that  the  river  abreast  of  the  said  building 
yard  was  clear,  gave  orders  to  knock  away  the  daggers 
and  the  Glengarry  had  begun  to  move  down  the  ways, 
when  the  tug  Bridgewater,  towing  a double  string  of 
flats,  eight  or  nine  in  number,  and  altogether  about  six 
hundred  to  Beven  hundred  feet  in  length,  was  observed 
to  the  westward  of  mid  river,  and  in  a north-westerly 
direction  from  tho  Gfenaarry,  coming  up  the  river 
heading  to  the  southward,  so  as  to  cross  the  course  of 
the  Glengarry  ; Bhe  was  going  at  a speed  of  about  four 
knots,  and  was  distant  between  a quarter  and  half  a mile 
from  the  Glengarry. 

5.  It  was  then  too  late  to  stop  or  oheck  the  Glengarry, 
and  she  took  tho  water  stern  foremost,  and  as  her  stern 
got  into  the  flood  tide,  she  made  a south-westerly  course. 

6.  Although  those  on  board  the  Bridgewater,  and  the 
flats,  saw,  or  might  have  seen  that  the  Glengarry  was 
being  launched,  they  continued  their  course,  sud  as  the 
Bridgewater  neared  the  Glengarry,  she  appeared  very 
much  to  increase  her  speed,  and  although  loudly  hailed 
by  those  on  board  tbo  Glengarry  to  stop  and  let  go  the 
flats,  she  went  on  and  crossed  tho  course  of  the  Glen- 
garry, taking  with  her  the  two  headmost  flats,  but  tho 
Flat  Industry,  which  was  next  in  line  astern  of  the 
leading  flats,  came  into  collision  with  the  rudder  of  the 
Glengarry.  The  flat  Atlas,  which  had  been  towing 
abreast  of  the  Industry,  did  not  come  into  collision  with 
the  Glengarry,  but  was  damaged  by  the  Judusfry. 

7.  Nothing  could  be  done  by  those  on  board  the  Glen- 
garry to  avoid  tho  collision. 

8.  Proper  and  sufficient  notice  and  warning  was  given 
by  those  having  charge  of  tho  Glengarry,  that  the  launch 
was  about  to  take  place,  and  it  was  tho  duty  of  those  iu 
oharge  of  the  Brutgcwater  and  the  flats  to  leave  the 
oourse  of  the  launch  clear. 

9.  Those  on  board  tho  Bridgewater  and  the  flats 
improperly  neglected  to  keep  a proper  look-out. 

10.  Those  on  board  the  Bridgewater  and  the  flats 
improperly  neglected  to  leavo  tho  course  of  the  Glengarry 
clear. 

11.  Those  on  board  the  Bridgewater  and  tho  flats 
neglected  to  keep  out  of  tho  way  of  the  Glmgarry. 

12.  Those  on  board  the  Bridgewater  improperly  neg- 
lected, before  the  said  collision,  to  slacken  her  speed,  or 
to  stop  and  reverse,  and  improperly  increased  her  speed, 
and  crossed  the  course  of  the  Glengarry. 

13.  Those  on  board  the  Bridgewater  improperly  neg- 
lected iu  proper  time  to  port  her  helm,  and  to  cast  off 
the  said  flats. 

14.  Those  in  charge  of  the  Industry  and  Atlas  ncg. 

looted  to  cast  off  or  out  their  tow  ropes  in  time  to  avoid 
the  said  collision.  • 

15.  Tho  said  collision  was  caused  wholly  by  the  neg- 
ligence or  default  of  those  in  charge  of  the  Bridgewater 
and  the  said  flats,  and  was  not  caused  in  any  way  by 
any  negligence  or  default  on  tho  part  of  those  on  board 
or  in  chorgo  of  the  Glengarry,  and  so  far  as  the  latter 
are  concerned  the  said  collision  was  an  inevitable 
aoeideat. 

10.  Except  so  far  as  they  are  heroin  admitted,  the 
defendants  deny  the  truth  of  the  several  allegations  in 
the  plaintiff's  petition. 

The  pleadings  were  thereupon  concluded. 

The  main  facts  in  dispute  between  the  parties 
were  first  the  position  in  the  river  of  the  Bridgc- 
water  and  the  flats,  when  tho  Glengarry 
launched;  and  secondly  the  precautions  which  it  is 
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usual  to  take  in  the  River  Mersey  when  a ship  is 
launched. 

The  plaintiffs  produced  evidence  in  support 
of  the  allegations  of  their  petition.  High  water 
on  that  day  was  about  12.24  p.m.  The  tug  in 
oing  to  the  Morpeth  Dock,  to  fetch  the  flats 
ad  passed  the  yard  from  which  the  launch  was 
afterwards  made  about  an  hour  before  the  col- 
lision, but  had  seen  no  flags  indicating  that  a 
launch  was  about  to  take  place.  There  was 
nothing  however  to  prevent  the  crew  of  the  tug 
seeing  Royden’l  yard  from  the  inside  of  Morpeth 
Dock.  The  master  of  the  tug  did  not  actually  see 
the  Glengarry  until  just  after  he  left  the  Morpeth 
Dock,  and  then  knew  she  was  going  to  be  launched 
about  high  water,  but  could  not  toll  the  exact  time. 
It  was  alleged  by  him  that  it  was  usual  when  there 
was  a launch  in  the  river  Mersey,  not  only  to  dress 
the  launch  in  flags,  but  to  have  a steam  tug  dressed 
in  flags  in  the  middle  of  the  river  to  warn  passing 
vessels  of  the  time  when  the  launch  was  coming 
off;  if  he  had  had  this  warning  he  would  have 
kept,  further  over  to  the  westward.  The  tug  and 
flats  were  as  alleged  by  the  plaintiffs  about  one 
hundred  yards  to  the  westward  of  raid  river  and 
abreast  of  Tranincre  ferry  when  the  Glengarry 
was  launched.  Launches  always  take  place  about 
high  water,  but  according  to  the  plaintiffs  they 
took  place  any  time  within  an  hour  before  high 
water. 

Evidence  was  given  for  the  defendants  in 
support  of  their  answer,  and  thence  it  appeared 
tho  usual  precautions  taken  on  the  Mersey  to  give 
warning  01  a launch  arc  that  the  ship  is  dressed 
with  flags,  and  has  in  attendance  on  her  one  or 
two  tugs,  according  to  her  size  ; one  of  these  tugs 
is  dressed  with  flogs,  and  monojuvres  off  and  on 
at  the  entrance  to  the  building  yard  till  shortly 
before  high  water,  and  then  prepares  to  follow  the 
launch,  which  takes  place  about  that  time ; small 
boats  are  also  in  attendance  to  pick  up  timber  as 
tho  Bhip  comes  away.  From  Mr.  Royden's  yard 
launches  always  took  place  at  about  10  minutes 
before  high  water,  as  the  yard  abutted  on  to  the 
river,  and  it  was  consequently  necessary  to  wait 
until  the  tide  ceased  to  flow,  in  order  to  avoid 
having  the  ship  twisted  on  the  ways  as  she  took 
the  water.  Thero  were  two  tugs  in  attendance  on 
the  Glengan'y;  one  was  dressed  with  flags  and 
was  up  and  down  tho  river  in  front  of  the  yard 
for  an  hour  before  the  launch ; the  Glengarry  had 
flogs  flying  for  about  an  hour  before  the  launch 
took  place.  The  pilot  in  charge  of  the  Glengamj 
alleged,  that  when  the  word  was  given  to  let  go 
the  river  was  clear  abreast  tho  yard,  but  that  no 
sooner  had  the  ship  begun  to  move  than  he  Baw 
the  tug  and  flats  coming  up  tho  river;  it  was 
then  too  late  to  stop  the  launch.  From  the  time 
the  ship  left  the  ways  to  tho  time  of  tho  collision 
eight  minutes  elapsed.  When  the  tug  and  flats 
were  first  seen  from  the  Glengarry  they  were  about 
opposite  Monk's  Ferry.  The  Glengarry  when 
launched  went  about  three  quarters  of  the  way 
across  the  river. 

Aspinall,  Q.C.  (IF.  C.  Gully  with  him)  for  the 
plaintiff,  contended  that  the  general  notice  that 
there  was  going  to  be  a launch  about  tho  time  of 
high  water  was  not  sufficient,  but  that  a special 
notice  of  the  approximate  time  ought  to  be  given 
by  means  of  a tug  flying  flags  in  the  middle  of  the 
river,  lowering  or  ruismg  a flag,  firing  a gun,  or 
some  such  act  calculated  to  attract  particular 


attention.  The  defendants  havo  no  right  to  require 
that  vessels  shall  keep  out  of  their  way  for  an 
hour  before  high  water ; that  is  practically  to 
block  up  the  navigation  of  the  river  for  an  hour. 
The  plaintiffs  wero  using  a highway  in  a proper 
manner,  and  had  the  right  to  suppose  it  sate,  and 
no  negligence  can  be  imputed  to  them,  except  upon 
the  supposition  that  they  ought  to  have  expocted 
tho  defendants  to  bo  negligent.  There  is  evidence 
that  there  is  a custom  to  give  particular  notice  of 
the  approximate  time  of  the  launch,  and  even  if 
the  evidence  on  this  point  is  not  very  strong,  such 
a course  is  so  reasonable  that  I submit  that  this 
court  ought  to  hold  that  such  notice  should  bo 
given. 

The  Blenheim,  4 Notes  of  Cues  393 ; 

The  Swab.  405  ; 

The  United  States,  2 Mar.  Law  Cm.  O.S.  166. 

The  launch  might  have  been  delayed  if  they  had 
had  a good  look  out,  or  they  ought  to  have  given 
the  plaintiff  notice.  The  plaintiff  had  a right  to 
go  ahead,  or  receive  notice.  The  defendants  saw 
us  in  time,  or  ought  to  have  seen  us  in  time,  and 
yet  lot  the  ship  go;  this  was  negligence  on  the  part 
of  tho  defendants,  even  if  the  tug  and  flats  were 
wrong  in  being  where  they  were  : 

Davies  v.  Mann,  10  M.  & W.  540. 

Mybttrgh  (Iiuit  Q.C.  with  him)  for  the  defendants. 
— The  notices  of  the  launch  being  those  which  are 
usual  in  the  Mersey  wero  sufficient  on  the  autho- 
rity of  the  cases  quoted.  There  was  no  reason 
why  the  tugs  and  flats  should  not  have  kept  further 
over  to  tho  westward  on  seeing  tho  nags ; the 
Mersey  is  sufficiently  broad  for  both  tho  launch, 
and  the  free  passage  of  vessels.  There  was  nothing 
to  prevent  tne  tug  from  waiting  iu  the  Morpeth 
Dock  till  the  launch  was  over. 

Aspinall,  Q.C.,  in  reply. 

Sir  R.  Piulumork. — On  the  23rd  Oct.,  in  last  year, 
shortly  before  high  water,  between  twelve  and  a 
quarter  past  twelve,  or  twenty  minutes  past  twelve, 
in  the  river  Mersey,  the  Glengarry,  which  wa6  then 
launched  from  the  Liverpool  side  of  the  river, 
went  stern  foremost  into  the  port  bow  of  the 
Indushy,  forcing  her  into  the  port  side  of 
tho  Atlas,  they  being  two  out  of  a number  of 
vessels  called  flats,  which  were  on  the  port  and 
starboard  side  of  a tug  called  tho  Brdgeioater, 
and  the  question  for  the  court  is  who  is  to  blamo 
for  this  collision?  Whether  the  tug  which  had 
theso  flats  in  tow  is  to  blame,  or  whether  the 
Glengarry,  the  launch,  iB  to  blame,  having  regard 
to  all  tho  circumstances  of  the  case? 

It  may  be  almost  unnecessary  to  make  any  obser- 
vations on  tho  general  law  relating  to  these  cases 
of  vessels  launched,  after  the  full  discussions  which 
they  have  undergone  in  tho  three  cases,  to  which 
reference  has  been  made,  t he  case  of  The  Blenheim 
(4  X.  of  C.  393),  the  case  of  The  VUinna  (Swab.  405) 
and  the  more  recent  case  before  the  Privy  Council 
{The  United  Stales,  2 Mar.  Law  Cas.  O.  S.  166). 
There  is  no  doubt  whatever  as  to  tho  law  which 
has  been  laid  down  for  u considerable  period,  and 
always  observed  in  this  court— viz.  that  it  is  the 
duty  of  those  who  launch  a vessel  to  do  so  with 
the  utmost  precaution,  and  to  give  such  a notice 
us  is  reasonable  and  sufficient  to  prevent  injury, 
happening  from  that  event,  and  that  the  burden 
of  proof  lies  on  them.  There  is  no  doubt  at  all 
that  those  who  appear  for  tho  launch  have  tho 
obligation  cast  upon  tlioin  of  showing  that  it  took 
place  in  such  circumstances,  which  ought,  with 
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reasonable  precautions  on  the  other  aide,  not  to 
have  brought  her  into  collision.  What  is  reason- 
able notice  muBt  of  course  depend  very  much  on 
the  facts  of  these  cases.  It  was  very  well  said  in 
the  case  of  The  Blenheim,  “ what  is  reasonable 
notice  depends  on  local  circumstances ; the  breadth 
of  the  river,  the  number  of  vessels  passing,  and 
other  circumstances  of  that  kind.  It  must  be  not 
a mere  general  notice  of  a launch  on  a particular 
day,  the  notice  must  so  specify  the  time  of  the 
launch,  that  vessels  navigating  up  and  down  the 
river  may  not  be  damaged  or  incur  danger.” 

The  first  subject  which  the  court  must  consider 
is  whether,  according  to  the  evidence  in  this  case, 
there  was  such  reasonable  notice  as  the  law 
requires,  given  by  those  who  launched  the  Glen- 
garry * Now  the  Glengarry  was  a very  large 
vessel,  I think  of  3000  tons.  She  was  launched 
from  the  slip  of  Mr.  Royden,  on  the  Liverpool 
side  of  the  Mersey,  and  it  appears  from  a variety 
of  evidence,  which  at  this  late  hour  of  the  evening 
it  is  not  necessary  to  go  into  in  detail,  that  it  is  cus- 
tomary in  the  river  Mersey  before  a launch  takes 
place,  that  a certain  number  of  flags  should  be  put 
on  poles,  which  are  placed  where  the  masts  are  to 
be — if  it  is  a barque  or  a ship,  three  poles,  a brig 
two  poles,  a schooner  one  pole,  and  so  on — but 
that  there  should  be  a certain  number  of  flags  put 
on  poles  in  the  vessel,  as  indicating  that  the  vessel 
is  about  to  be  launched.  It  appears  also  that  it  is 
customary  to  hare  two  steam  tugs  in  attendance 
on  the  vessel,  and  for  one  of  the  steam  tugs  to  have 
buuting,  or  flags  of  various  kinds,  on  it ; and  it 
appears  also  that  it  is  customary  to  have  small 
boats  called  gigs,  pulling  about,  in  order  to  pick 
up  some  of  the  timber,  which  would  otherwise  be 
lost,  when  the  operation  of  launching  takes  place. 
All  those  precautions  were  taken  in  this  instance, 
aud  it  is  not  denied,  and  could  not  be  denied,  that 
the  proper  and  usual  general  notice  was  given  that 
the  launch  was  about  to  take  place.  It  is  said 
that  a more  specific  notice  was  required,  and 
various  suggestions  were  made  as  to  what  the 
specific  notice  should  be,  but  no  evidence  was  pro- 
duced before  me  at  all,  that  any  such  specific 
notice  is  habitually  given  in  cases  of  this  descrip- 
tion. One  witness  indeed  did  say  that  it  was 
usual  that  a tug  should  be  in  the  mid  river,  just 
before  the  vessel  is  launched,  but  that  witness 
stood  almost  alone  in  his  opinion,  and  the  pilot 
who  was  produced  on  behalf  of  the  plaintiffs  in 
this  case,  in  enumerating  what  precautions  were 
necessary  to  be  taken  in  order  that  a launch 
should  take  place  in  safety,  did  not  mention  that 
it  was  a ncccssaty  circumstance  that  there  should 
be  a boat  in  mid-river,  but  he  did  recapitulate  all 
these  precautions,  which,  as  a matter  of  fact,  were 
taken  in  this  case.  The  yard  or  slip,  from  which 
this  launch  took  place,  is  one  in  which  it  appears 
from  the  evidence  a great  number  of  vessels  are 
built,  and  I think  the  evidence  was  that  a con- 
siderable number  were  launched  every  year.  I 
think  Mr.  Royden,  who  was  examined,  said  twelve 
or  thirteen. 

Therefore,  putting  all  these  circumstnnccs  to- 
gether, I am  of  opinion  that  the  principle  of  the 
law  to  which  I have  referred,  justifies  me  in 
sajing  that  there  was  not  only  a general  notice, 
hut  a sufficient  notice  according  to  the  usage  of 
the  place,  that  a launch  was  about  to  take  place  at 
this  time.  It  was  known  perfectly  well  that  the 
launch  could  only  take  place  very  near  to  the  time 


of  high  water.  Now  high  water  was  about  twenty- 
four  minutes  pasttwolvo  on  this  occasion.  The  col- 
lision I think  took  place  somewhere  about  a quarter 
post  twelvo,  and  tho  launch  took  place  about  six  or 
seven  minutes  after  twelve,  according  to  the 
best  calculation  ono  can  arrivo  at.  I must 
mention  what  has  made  a considerable  impression 
on  tho  mind  of  tho  court.  It  appears  not  only 
from  tho  evidence  produced  on  behalf  of  the 
plaintiffs,  bat  also  from  that  producod  on  behalf  of 
the  defendants,  especially  the  evidence  of  the  master 
of  the  tug  Bridgewater,  that  this  vessel,  tho  Glen- 
garry, stood  very  high  on  the  ways,  and  that  there 
was  nothing  to  prevent  his  seeing  it  from  tho 
Morpeth  Dock,  and  that  in  fact  he  did  see  it  from 
there  and  must  havo  seen  that  sho  had  hor  proper 
flags  up. 

It  becomes  noccssary  to  make  some  short 
statement  with  regard  to  the  plaintiffs  in  this 
case  tho  tug  and  tho  flats.  The  Bridgewater 
came  out  of  Morpeth  Dock,  with  I think  eight  or 
nine  flats  in  tow,  so  many  on  hor  port  side,  and  so 
many  on  her  starboard  side.  Now,  according  to 
the  statement  of  the  master,  before  she  came  out 
of  Morpeth  Dock,  tho  Glengarry, with  the  flags  indi- 
cating an  approaching  launch,  was  visible  to  her, 
and  the  know,  for  the  reasons  which  I havo  already 
stated,  that  the  launch  would  take  place  very  nearly 
about  high  water,  and  I admit  the  proposition 
that  was  contended  for  by  the  counsel  for  the 
plaintiff  in  this  case,  that  it  is  not  competent  to 
those  who  are  about  to  launch  a vessel  to  block  up 
tho  navigation  not  only  for  a day,  but  any  con- 
siderable period  of  time.  But  in  this  ease  the 
evidence  satisfies  tho  court  that  the  tug  must 
have  been  aware  that  the  launching  would  take 
place  within  a very  short  time  of  high  water — say 
twenty  minutes  or  a quarter  of  an  hour ; and  that 
being  made  plain  to  her  when  Bhc  was  within  the 
Morpeth, Dock,  it  was  her  duty — as  it  appears  to 
the  court  after  consulting  with  the  Elder  Brethren 
of  tho  Trinity  House,  who  are  entirely  of  tho  same 
opinion — it  was  the  duty  of  the  tug  wheu  in 
Morpeth  Dock,  either  to  wait  a quarter  of  an  hour 
or  twenty  minutes,  if  she  thought  there  was  any 
danger  to  be  incurred  by  the  launch ; or  it  was  her 
duty  when  she  came  out  (she  had  full  option  to 
chooso  which  course  she  would  take),  to  have 
ported  her  helm,  and  to  have  kept  up  on  the  west 
shore,  in  which  case  the  collision  would  not  have 
happened.  According  to  the  evidence  wo  believe 
that  she  did  not  take  this  course,  and  indeed  it 
seems  to  be  perfectly  well  proved  in  the  case  that 
she  came  out  into  mid-channel . 

Now  what  precautions  were  taken  besides  those 
general  precautions  I have  mentioned  ? What 
precautions  were  taken  by  those  who  were  about 
to  launch  the  Glengarry  f Really  it  seems  every 
precaution  that  could  be  required  was  taken.  Tho 
look-out,  so  far  from  being  as  suggested  a bail 
look-out  in  this  case,  appears  to  us  to  have  been  of 
a very  good  description.  The  pilot  says  he  was 
aft  on  the  ship;  there  wore  two  steamers  in 
attendance,  tho  Battler  and  tho  Garter,  flying 
about  for  an  hour  before.  Then  the  pilot  says  he 
looked  to  see  if  tho  river  was  clear,  lie  saw  threo 
flats,  and  he  waited  till  they  got  clear ; he  looked 
again  to  see  if  it  was  clear,  and  then  he  gave  tho 
order  to  let  go,  and  when  ho  had  given  the  order  to 
let  go,  Mr.  Royden,  who  was  on  a stage  under  the 
bows,  performed  what  I believe  is  the  usual  cere- 
mony on  these  occasions  of  cutting  tho  ropo 
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himself,  and  tho  vessel  began  to  move.  After  the 
vessel  had  bo  began  to  move  the  pilot  called  ont, 
**  Hold  on,”  or  “ stop  the  launch,”  and  it  has  been 
contended  that  if  ho  had  discharged  his  doty 
properly  ho  would  have  said  that  before  the  vessel 
began  to  move,  and  before  the  last  rope  had  been 
cnt,  but  we  are  not  of  that  opinion  at  all. 

It  may  very  well  be,  as  was  very  ingeniously 
suggested  by  Mr.  Myburgb,  that  as  this  tug  and 
the  flats  came  out  of  Morpeth  Dock,  they  came  in 
a direct  line  and  did  not  present  themselves,  until 
the  tug  had  ported,  to  the  view  of  the  pilot ; but, 
be  that  as  it  may,  there  was  no  necessity  for  any 
collision  in  this  case  if  the  tug  had  taken  the  proper 
course  of  porting  to  keeping  herself  along  the  west 
shore.  We  believe  upon  the  evidence — there  is 
great  conflict  as  there  always  is  in  these  cases — but 
wo  believe  that  the  tug  when  reported  had  arrived 
a quarter  of  a mile  N.N.W.  of  Mr.  Royden’s  slip 
in  mid  channel,  and  was  not,  as  6he  represents 
herself  to  have  been,  off  Tranmere  Ferry.  The 
launch  had  to  go  800  yards  to  the  placo  of  collision, 
and  she  was  stopped  in  mid  river  against  the 
barge,  into  which  she  ran.  In  fact,  when  the 
whole  case  comes  to  be  examined,  it  resolves 
itself  into  this,  that  in  our  judgment  the  tug 
steamed  right  across  the  path  of  the  launch,  ana 
that  she  did  nothing  but  goon  full  speed, and  took 
no  measure  whatever  to  avoid  the  collision  in  this 
case. 

Having  arrived  at  this  conclusion,  it  becomes 
unnecessaiy  in  my  judgment  to  go  into  the  other 
parts  of  the  case,  and  I have  no  hesitation  in  pro- 
nouncing, under  the  advice  that  I have  received, 
that  the  plaintiffs  in  this  case  have  failed  to 
establish  tne  averments  in  their  petition,  and  that 
I must  reject  that  petition. 

Solicitor  for  plaintiffs,  Isham  H.  E.  Gill. 

Solicitor  for  defendants,  Bateson  and  Co. 


Friday , Feb.  27, 1874. 

Tub  John  Evans. 

Salvage — Bond  given  to  Receiver  of  Wreck — Leave 
to  jyroceed  in  Admiralty  Court — Jurisdiction  of 
County  Court — County  Courts * Admiralty  Juris- 
diction Act  1868  (31  *j-  32  Viet.  c.  71)  sect.  3,  9, 
21 — Merchant  Shipping  Ad  1854  (17  18  Viet, 

c.  104),  sect.  468. 

As  it  is  a matter  of  grave  doubt  whether  the  County 
Courts  having  admiralty  jurisdiction  have  power 
to  enforce  salvage  bonds  given  to  Receiver  of  Wrecks 
under  the  Merchant  Skipping  Ad  1854  (17  fr  18 
Viet.  c.  104)  sect.  468,  the  High  Court  of 
Admiralty  will,  on  the  application  of  a salvor  in 
respect  of  whose  services  such  a bond  has  been  given , 
grant  leave  to  proceed  in  the  High  Courtunaer  the 
County  Courts  Admiralty  Jurisdiction  Ad  1868 
(31  fy  32  Viet.  c.  71),  sect.  9. 

Bemble,  that  even  where  leave  is  so  given  to  proceed 
in  the  High  Court,  that  court  is  not  thereby 
precluded  from  condemning  the  plaintiff  in  costs, 
if  at  the  heating  of  the  cause  it  should  appear  that 
the  cause  was  improperly  instituted  in  the  court. 
Tins  was  an  application  by  the  defendants  to  re- 
scind an  order  made  by  the  Judgo  of  the  High 
Court  of  Admiralty,  giving  leave  to  institute  a suit 
in  that  court,  or  to  order  that  the  suit  should  pro- 
ceed subject  to  coats  in  the  same  way  as  though 
such  order  had  not  been  made. 

The  plaintiffs,  who  wero  the  owners,  master,  and 


crew  of  the  lugger,  Wild  Boy , moved  the  court  on 
the  previous  motion  day  “ for  liberty  to  institute  a 
cause  of  salvage  on  behalf  of  the  owners,  master, 
and  crew  of  the  lugger  Wild  Boy  against  the  ship 
or  vessel  John  Evans,  her  cargo  and  freight,  and  to 
direct  that  tho  bond  given  to  the  receiver  of  wreck 
at  Ramsgate  in  the  sum  of  600Z.  in  respect  of  such 
salvage  services  may  be  brought  into  the  registry 
of  this  honourable  court.”  In  support  of  this 
motion,  an  affidavit  was  filed  stating  that  salvage 
services  had  been  rendered  by  tho  plaintiff  to  the 
John  Evans  and  her  cargo  ; that  a bond  had  been 
given  to  the  receiver  of  wreck  at  Ramsgate  in  the 
sum  of  6001.  to  secure  the  payment  of  compen- 
sation for  such  services ; that  by  the  Merchant 
Shipping  Act  1854  (17  A 18  Viet.  c.  104)  sect. 
468,  power  is  given  to  tho  Admiralty  Court  to 
adjudicate  upon  the  amount  of  salvage,  and  en- 
force bonds  given  under  the  foregoing  circum- 
stances; and  that  the  County  Courts  have  ne 
such  power,  nor  has  any  other  court  except  the 
Admiralty  Court.  Upon  these  facts  and  allega- 
tions the  Admiralty  Court  gave  leave  to  m- 
institnte  the  suit.  The  order  was  made  upon  the 
ex  parte  application  of  the  plaintiff.  The  defend- 
ants now  moved  to  rescind  the  former  order,  and 
in  support  of  their  motion  filed  an  affidavit  alleging 
that,  although  a notice  of  the  former  motion  bad 
been  served  upon  the  defendant,  it  had  como  too 
late  for  them  to  instruct  any  one  to  appear  on  their 
behalf ; that  the  services  were  of  a very  trifling 
character,  and  deserving  of  a small  reward,  and 
that  the  cause  ought  to  have  been  brought  in  a 
county  court.  In  reply  to  this  affidavit  the 
plaintiff  filed  another  denying  the  plaintiff* s state- 
ments of  fact,  and  calling  the  attention  of  the  court 
to  the  fact  that  similar  orders  had  on  many 
previous  occasions  been  made  by  the  court  although 
opposed  by  the  owners  of  tho  salved  property,  (a) 
The  ship  was  actually  at  Monmouth  of  the  com- 
mencement of  the  proceedings. 

W.  Q.  F.  Philtimore  for  the  defendants  in 
support  of  the  motion. — The  plaintiffs  applied 
for  leave  to  proceed  here  in  order  to  avoid 
being  condemned  in  costs  under  scot.  9 of  the 
County  Court  Admiralty  Jurisdiction  Act  1868 
(31  A 32  Viet.  c.  71)  if  they  should  recover  a 
less  sum  than  300Z.  The  reason  alleged  for  their 
application  is  that  the  County  Courts  can  not  enforce 
a salvage  bond  given  under  the  Merchant  Shipping 
Act  1854  (17  A 18  Viot.  c.  1(H)  sect.  468,  (6)  I 


(o)  Similar  orders  were  made  in  The  Oneiza,  The 
Snaresbrook:  The  Zetland  and  The  Clotho.  In  the  last 
mentioned  case  leave  was  given  to  prooeed  in  the  High 
Coart  although  oppoaed  by  the  owners  of  ship,  cargo, 
and  freight. — Ed. 

(6)  This  section  is  as  follows  •— "468.  Whenever  any 
salvage  is  due  to  any  person  under  this  Act,  the  receiver 
shall  act  as  follows  ; (that  is  to  say) 

First  if  the  same  is  due  in  respect  of  services  ren- 
dered in  assisting  any  ship  and  boat,  or  iu  saving  the 
lives  of  persons  belonging  to  the  same,  or  the  cargo  or 
apparel  thereof, 

He  shall  detain  such  ship  and  boat  and  the  cargo  and 
apparel  belonging  thereto  until  payment  is  made,  or 
process  has  been  issued  by  some  competent  court  for  the 
detention  of  suoh  ship,  boat,  cargo,  or  apparel.  . . . 

But  it  shall  be  lawful  for  the  receiver,  if  at  any 
time  previously  to  the  issue  of  such  process  security 
is  given  to  his  satisfaction  for  the  amount  of  sal- 
vage due,  to  release  from  his  < custody  any  ship, 
boat,  cargo,  apparel,  or  wreck  so  detained  by  him 
as  aforesaid  ; and  in  cases  where  the  claim  for  sal- 
vage oxoeeds  two  hundred  pounds  it  shall  be  lawful, 
in  England  for  the  High  Court  of  Admiralty  of  England 
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submit  that  there  was  no  need  of  the  order  as  the 
bond  might  have  been  enforced  in  the  county  court. 
The  County  Court  Admiralty  Jurisdiction  Act 
1868,  sect.  3, gives  County  CourtB  having  admiralty 
jurisdiction  power  to  try  “as  to  any  claim  for 
salvage — any  cause  in  which  the  value  of  the 
property  saved  does  not  exceed  one  thousand 
pounds,  and  in  which  the  amount  claimed  docs  not 
exceed  three  hundred  pounds.”  [Sir  R.  Philli- 
morb. — Does  that  Act  gives  a plaintiff  an  absolute 
right  to  costs  if  ho  obtained  leave  to  proceed 
here  in  the  first  instance  P]  Sect.  9 would 
appear  to  bear  that  construction.  The  plain- 
tiff would  be  entitled  to  his  costs  unless  the 
court  positively  ordered  him  to  pay  them,  and  in 
practice  this  is  never  done  in  salvage  cases.  The 
Merchant  Shipping  Act  1854,  simply  provides  a 
mode  in  which  salvors  can  get  security  for  the  pay- 
ment of  their  clnims  withoutdetainingtheproperty. 
The  receiver  is  to  arrest  and  take  security  instead 
of  waiting  for  the  warrant  of  the  court,  tho  amount 
of  salvage  is  to  be  settled  afterwards.  Tho  taking 
security  in  this  form  iB  only  another  mode  of 
getting  bail.  Tho  proceeding  to  recover  salvage 
remained  tho  same  as  it  was  before  tho  Act  in 
claims  exceeding  200/.,  the  security  only  being 
changed.  The  jurisdiction  of  this  court  in  such 
a case  is  over  a claim  of  salvage  and  that  juris- 
diction is  transferred  by  the  County  Courts  Act  to 
the  County  Court.  Bonds  under  the  amount  of 
200/.  given  as  security  for  salvage  reward  are  not 
under  the  Act  within  the  jurisdiction  of  any  named 
court;  still  it  is  to  be  presumed  that  some 
court  has  jurisdiction  over  them.  This  court 
has  not  power  over  them.  It  must  be  con- 
cluded that  the  justices  have  power  by  implication 
to  enforce  them  under  sect.  460  of  the  Merchant 
Shipping  Act  1854.  Hence  a reason  can  bo  fonnd 
for  the  express  words,  giving  jurisdiction  over 
bonds  over  2001. ; the  justices  would  refuse  under 
sect.  460,  to  entertain  a claim  where  there  was  a 
bond  for  a greater  amount,  and  yet  in  the  Admiralty 
Coart  the  plaintiff  might  be  condemned  in  costs  if 
he  recovered  less  than  that  amount,  although  he 
was  obliged  to  introduce  his  suit  there.  Inis  is 
the  reason  why  express  power  is  given  to  this 
court;  bnt  this  does  not  alter  the  nature  of  the 
claim  which  still  remains  a salvage  claim.  Other- 
wise the  magistrates,  having  no  express  power 

B'ven  to  them,  conld  not  enforce  bonds  under  200i. 

these  are  ordinary  salvage  claims  they  are 
transferred  to  the  County  Courts  where  under  300Z. 
The  bond  can  be  enforced  in  the  County  Court  in 
whose  district  the  bond  is  given.  The  bond  is  no 
more  than  bail  or  security  given  to  an  officer  of 
the  court. 

Clarkson  for  the  plaintiffs,  contra. — This  court  is 
the  only  court  which  has  power  to  enforce  a bond, 
given  to  the  receiver  of  wreck  in  such  a case  as  this. 
The  object  of  the  bond  is  to  release  the  ship,  and 

in  Ireland  for  the  High  Court  of  Admiralty  of  Ireland 
and  in  Scotland  for  the  Court  of  Session,  to  determine  any 
question  that  may  arise  concerning  the  amount  of  the 
security  to  be  given  or  the  sufficiency  of  the  sureties  ; 
and  in  all  cases  where  bond  or  other  security  is  given  to 
the  receiver  for  an  amount  exceeding  two  hundred  poonde, 
it  shall  be  lawful  for  the  salvor  or  for  tho  owner  of  the 
property  salved  or  their  respective  agents,  to  institute 
proceedings  in  such  last  mentioned  courts  for  the  purpose 
of  having  the  questions  arising  between  them  adjudicated 
upon,  and  the  eoid  oonrts  may  enforce  payment  of  the 
said  bond  or  other  security,  in  tho  some  manner  as  if 
bail  hod  been  given  in  the  said  courts. 


to  enable  her  to  leave  tho  port  where  the  bond  is 

iven.  Now,  by  the  County  Courts  Admiralty 

urisdiction  Act  1868  (31  & 32  Viet.  c.  71)  sect.  21, 
proceedings  in  an  admiralty  cause  in  the  County 
Court  must  be  commenced  “ in  the  County  Court 
having  admiralty  jurisdiction  within  the  district 
of  which  the  vessel  or  property  to  which  the  cause 
relates  is  at  the  commencement  of  the  proceedings,” 
provided  that  this  rule  is  applicable  ; which  is  the 
case  here,  as  the  ship  is  at  Monmouth  within  tho 
district  of  a County  Court  having  admiralty 
jurisdiction.  Hence  the  suit  in  this  case  must  be 
begun,  if  in  any  Connty  Court,  at  Monmouth. 
What  jurisdiction  can  the  County  Court  at  Mon- 
mouth have  over  the  receiver  at  Ramsgate,  to 
require  him  to  produce  and  to  enforce  a bond  given 
there,  or  pay  over  a deposit  of  money  ? On  the  other 
hand  the  Admiralty  Court  has  jurisdiction  over 
all  receivers  of  wreck,  and  can  compel  tho  bonds  or 
deposits  to  bo  sent  to  tho  registry  of  this  court. 
There  is  no  difficulty  as  to  bonds  for  amounts 
under  200/. ; the  justices  on  the  spot  where  those 
bonds  are  gri'en  can  enforce  them.  [Sir  R. 
Piiillimoke. — If  the  justices  have,  without  express 
words  and  by  implication  only,  jurisdiction  over 
bonds  for  amounts  under  200/.,  why  have  not  the 
County  Courts  jurisdiction  by  implication  also 
over  bonds  for  amounts  under  300/.  P]  Because 
the  County  Courts  have  no  power  over  receivers  of 
wreck  out  of  their  own  jurisdiction,  and  could  not 
enforce  a bond  given  out  of  their  own  circuit,  even 
if  they  could  within  it.  [Sir  R.  Piiillimoke.— The 
County  Court  Admiralty  Jurisdiction  Act  1868 
does  not  prevent  me,  if  it  should  turn  out  that  this 
suit  was  improperly  instituted  in  this  court,  from 
condemning  the  plaintiff  in  costs  even  if  this  order 
stands.  Tho  order  for  leave  to  proceed  is  gi  ven  on  an 
esc  parte  application,  and  if  Ihavegiven  itimnroporly 
I am  not  bound  by  it,  and  I should  be  at  full  liberty 
to  give  no  costs  or  less  salvage  reward.  It  is  a 
question  of  considerable  donbt  whether  the  statutes 
have  given  jurisdiction  over  receivers  of  wreck 
and  these  bonds  in  every  part  in  England  to  the 
County  Courts,  whilst  there  is  no  doubt  that  this 
court  has  such  jurisdiction.  That  alone  is  enough 
to  entitle  me  to  givo  leave  to  proceed  here.] 
Besides  it  is  doubtful  whether  the  County  Courts 
can  have,  undor  any  circumstances,  jurisdiction  in 
these  cases.  Their  jurisdiction  in  causes  of 
salvage  is  in  rem  or  in  personam  only.  This  is 
not  a proceeding  in  rem\  nor  can  it  be  strictly 
called  a proceeding  in  personam.  It  is  not  against 
the  owners  alone ; it  is  against  the  obligee  of  tho 
bond,  who  may  or  may  not  be  the  owner.  The 
general  terms  of  the  County  Courts  Act  cannot 
embrace  the  jurisdiction  given  by  express  terms 
to  this  court  by  the  Merchant  Shipping  Act.  If 
such  a transfer  of  jurisdiction  had  been  intended, 
the  Legislature  would  at  least  have  effected  it  by 
giving  to  the  County  Courts  in  express  terms 
jurisdiction  over  the  receivers  within  their  district. 

W.  O.  F.  Phillimore  in  reply. — There  is  nothing 
to  prevent  an  agreement  being  entered  into  to  try 
at  Ramsgate,  and  then  the  County  Court  there 
would  have  jurisdiction  over  the  receiver  and  the 
bond.  The  receiver  iB  an  officer  of  the  court,  and 
would  be  of  any  court  where  the  cause  was 
instituted,  and  could  be  punished  for  not  bringing 
in  the  bond.  This  is  a cause  of  salvage,  and  the 
County  Court  has  clearly  jurisdiction  in  Buch 
causes. 

Sir  R.  Pmm more.— This  is  a cause  of  salvage, 
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in  which  under  the  provisions  of  the  County  Courts 
Admiralty  Jurisdiction  Act  1868  (31  & 32  Viet, 
c:  71),  1 mado  an  order  permitting  the  salvors  to 
institute  proceedings  in  this  court.  An  application 
is  now  made  to  me  by  the  defendants  to  rescind 
tho  order. 

The  words  of  the  9th  section  are : “ If  any 
person  shall  take  in  the  High  Court  of  Admiralty, 
or  in  any  superior  court  proceedings,  which 
ho  might  without  agreement  have  taken  in  a 
County  Court,  except  by  order  of  tho  judge  of 
the  High  Court  of  Admiralty,  and  of  such  superior 
court,  or  of  a County  Court  having  admiralty 
jurisdiction  ; and  slioll  not  recover  a sum  exceeding 
the  amount  to  which  the  jurisdiction  of  the  County 
Court  in  that  admiralty  cause  is  limited  by  this 
Act;  and  also  if  any  person  without  agreement 
shall,  except  by  order  as  aforesaid,  take  proceed- 
ings as  to  salvage  in  the  High  Court  of  Admiralty, 
or  any  superior  court  in  respect  of  property  saved, 
tho  value  of  which  when  saved  does  not  exceed 
lOOOl.,  he  shall  not  be  entitled  to  costB,  and  shall 
bo  liable  to  be  condemned  in  costs,  unless  the 
judge  of  the  High  Court  of  Admiralty,  or  of  a 
superior  court  before  whom  the  cause  is  tried  or 
heurd,  shall  certify  that  it  is  a proper  admiralty 
causo  to  be  tried  in  the  High  Court  of  Admiralty 
of  Eugland,  or  in  a superior  court.” 

Now  I am  of  opinion  that  this  section  contem- 
plate proceedings  being  taken  by  order  of  this 
court  upon  an  ex  parte  application  by  the  plaintiff. 
At  the  same  time  it  is  competent  to  the  other 
parties  in  tho  suit  to  apply  to  have  any  order  so 
made  rescinded ; and,  moreover,  although  tho  sec- 
tion apparent  ly  gives  alternative  modes  of  avoiding 
condemnation  in  costs,  the  alternatives  must  be 
taken  together,  and  there  is  nothing  to  prevent  the 
court — if  need  be  and  justice  should  require  it — 
from  condemning  tbe  plaintiffs  in  costs  at  the 
hearing,  notwithstanding  that  they  may  have  ob- 
tained ail  order  of  the  court  to  take  proceedings 
here,  and  that  the  court  had  refused  to  rescind 
that  order  on  the  application  of  the  defendants. 

The  grounds  asserted  in  the  first  instance,  why  an 
order  under  tho  transfer  sections  should  be  granted 
in  this  case,  were  that  there  was  a salvage  claim 
against  property  valued  at  6001,  which  had  been 
placed  in  the  hands  of  the  receiver  of  wreck  at 
Ramsgate ; that  the  receiver,  exercising  the  power 
given  to  him  by  the  468th  sect,  of  the  Merchant 
Whipping  Act  1854  (17  & 18  Viet.  c.  104),  had 
taken  from  tho  owners  of  the  property,  in  lien  of 
bail,  a bond  in  tbe  amount  of  600b ; that  the 
County  Court  had  no  jurisdiction  to  enforce  that 
bond,  and  that  it  was  therefore  necessary  to  bring 
tho  suit  in  this  court. 

I know  that  there  are  no  reported  cases  to  bo 
found  with  respect  to  tbe  practice  of  the  court  on 
thiB  point,  but  I remember  that  in  many  cases 
orders  for  proceedings  to  be  taken  here  have  been 
made  by  the  court  where  applications  have  been 
based  upon  tho  same  grounds  as  upon  the  present 
occasion,  namely,  that  neither  the  County  Courts 
Admiralty  Jurisdiction  Act  1868  (31  & 32  Viet.  c. 
71),  nor  in  the  County  Courts  Admiralty  Juris- 
diction Act  Amendment  Act  1869  (32  & 33  Viet, 
c.  51)  are  there  any  cxpre»s  words  giving  to 
County  Courts  jurisdiction  over  bonds,  or  any 
power  to  enforce  them,  or  to  compel  the  receiver 
to  deliver  up  the  bonds  or  security  he  may  have 
received  from  salvors,  under  the  powers  given  to 
him  by  the  Merchant  Shipping  Act  1854.  It  is 


clear  that  this  court  had  no  original  jurisdiction, 
or  power  over  bonds  given  to  a receiver  of  wreck, 
and.  that  it  was  thought  necessary  to  confer  this 
power  by  express  words ; and  accordingly  the 
Merchant  Shipping  Act  1854,  sect.  468,  having 
given  salvors  the  right  to-institute  proceedings  in 
this  court,  where  the  claim  for  salvage  exceeds  200/ , 
pives  the  power  to  the  court  to  enforce  the  bonds 
in  these  words : — “ and  tho  said  courts  may  enforce 
the  payment  of  the  said  bond  or  other  security, 
in  the  same  manner  as  if  bail  had  been  given  in 
tho  said  courts.”  It  has  been  argued  that,  although 
the  County  Courts  have  not  acquired  jurisdictiou 
in  such  c.’vses  by  express  words,  yet  it  is  given  by 
necessary  implication  from  the  words  of  the 
County  Courts  Admiralty  Jurisdiction  Act  1868, 
sect.  3,  which  says,  “ Any  County  Court  haviug 
admiralty  jurisdiction  shall  have  jurisdictiou, 
and  all  powers  and  authorities  relating  thereto,  to 
try  and  determine,  subject  and  according  to  the 
provisions  of  this  Act,  the  following  causes  (in 
this  Act  referred  to  as  admiralty  causes) : (1)  As 
to  any  claim  for  salvage — any  cause  in  which  the 
value  of  the  property  salved  docs  not  exceed  one 
thousand  pounds,  or  in  which  the  amount  claimed 
does  not  exceed  three  hundred  pounds,  Ac.”  It  has 
been  contended  that  uuder  these  words  the  power 
in  question  haa  been  sufficiently  given  to  the 
County  Courts,  having  admiralty  jurisdiction, 
and  it  has  boen  pointed  out  that  if  this  were  uot 
the  case  there  would  be  a casus  omissus  in  the 
Merchant  Shipping  Act,  because,  if  express  words 
are  necessary  to  confer  the  jurisdiction,  by  that  Act 
tho  Justices  have  no  power  to  enforce  these  bonds  or 
to  adjudicate  upon  salvage  disputes,  whore  security 
has  boen  given  to  the  receiver  of  wreck,  even 
though  the  value  of  tho  security  is  under  200L 

It  is  undoubtedly  true  that  a great  many  im- 
perfections exist  in  tho  County  Courts  Admiralty 
Jurisdiction  Act,  and  that  many  difficulties  tnay 
be  suggested  arising  out  of  the  mode  in  which 
those  Acts  have  been  drawn,  without  accurate 
knowledge  of  the  subjects  they  were  going  to  affect, 
and  it  is  at  least  a matter  of  grave  doubt  whether 
the  County  Courts  having  admiralty  jurisdiction 
would  be  held  to  have  tbe  jurisdiction  contended 
for.  This,  however,  in  my  opinion  furnishes  good 
reason  why  the  proceedings  should  bo  commenced 
in  this  court ; moreover,  it  should  not  be  forgotten, 
I am  not  thereby  prevented  in  any  way  from 
visiting  the  applicant  with  costs  if  it  should 
appear  that  tho  suit  has  been  improperly  insti- 
tuted. 

I shall  refuse  this  motion  ; but  I do  not  mean 
that  my  refusal  to  rescind  the  order  will  in  any 
way  bind  tho  hands  of  tho  court  as  to  costa  or 
prevent  it  from  condemning  the  plaintiffs  in  costs, 
if  it  should  become  necessary  to  do  so  by  reason 
of  the  plaintiffs  having  proceeded  in  this  court 
when  they  might  have  proceeded  in  an  inferior 
court,  or  otherwise  improperly  instituted  the  suit. 

As  the  question  in  this  case  is  novel,  and  raised 
in  court  for  the  first  time,  I shall  order  the  costs 
of  the  motion  to  bo  costs  in  the  cause. 

Solicitors  for  the  plaintiffs,  Loicless,  Nelson,  and 
Jones. 

Proctors  for  the  defendants,  Pritchard  and  Sons 
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Collision — Damage  done  by  salving  ship — Right  to 
salvage  reward. 

Wit  ere.  damage  is  inflicted  upon  a ship  by  another 
engaged  in  rendering  salvage  services  to  the 
former , the  Court  of  Admiralty  regards  the  neg- 
ligence of  the  sjloor  less  severely  than  it  does 
the  negligence  of  a vessel  Wholly  unconnected 
with  the  injured  vessel,  but  will  condemn  the 
salvor  m the  damage  where  he  has  been  guilty 
of  gross  negligence  and  want  of  props"  navi - 
gation. 

A salvor  whose  ship  succeeds  in  bringing  an  in- 
jured ship  into  safety,  but  in  so  doing  inflicts 
damage  upon  her  by  coining  into  collision  through 
negligence  and  want  of  proper  navigation,  which 
are  gross  but  not  wilful,  is  not  thereby  deprived 
of  his  right  to  a reward  which  has  been  agreed 
upon  betxoesn  the  masters  of  the  respective  vessels. 
Thru  two  causes  were  respectively  a cause  of  colli- 
sion instituted  by  the  owners  of  the  barque  Baltic, 
against  the  steamship  C.  S.  Butler,  and  a cause  of 
salvage  by  the  owners  master  and  crew  of  the 
C.  8.  Butler  against  the  Baltic.  The  cause  of  col- 
lision was  instituted  in  the  High  Court  of  Admiralty 
on  8th  Dec.  1872.  The  cause  of  salvage  was 
instituted  in  the  County  Court  of  Hampshire,  and 
was  on  27th  June,  1873,  transferred  to  the  High 
Court  on  the  ground  that  the  cause  of  damage  was 
there  pending.  It  was  agreed  between  the  solicitors 
of  the  respective  parties  that  pleadings  should  he 
filed  in  the  damage  cause  only,  and  that  the  two 
suits  should  be  heard  at  the  same  time,  and  upon 
the  same  evidence,  and  that  if  the  court  should 
decide  that  the  0.  8,  Butler  was  entitled  to  salvage 
reward  an  award  in  respect  of  such  reward  should 
be  made  for  100/.,  the  amount  agreed  upon  by  the 
respective  masters  of  the  two  vessels,  and  costs. 
The  facts  will  he  found  sufficiently  stated  in  the 
pleadings  in  the  damage  cause. 

The  petition  filed  on  behalf  of  the  owners  of  the 
Baltic  against  the  C.  8.  Butler,  and  against  the 
owners  of  the  said  steamship,  the  defendants 
intervening,  was  as  follows : 

1.  Between  5 p.m.  and  6 p m.  on  27th  Oct.,  1873,  the 
Barque  Baltic  of  458  tone  register,  laden  with  a cargo  of 
deala,  and  bound  from  New  Brunswiok  to  Hull,  and  cor- 
ryiag  a crew  of  eleven  hands  was  off  Beachj  Head  in 
tho  English  Channel. 

2.  The  Baltic  daring  the  previous  night  had  lost  her 
jibboom  and  foreyard,  and  had  suffered  other  damage  by 
collision,  and  was  at  such  time  proceeding  down  channel 
on  the  starboard  tack  with  a view  to  getting  into  port  to 
repair  damages ; she  had  a signal  for  a pilot  flying. 

3.  At  such  time  the  above-named  screw  steamship 
C.  S.  Butler,  which  was  steaming  np  channel,  turned  to 
the  northward  and  came  round  under  the  stern  of  the 
Baltic  and  on  to  her  starboard  quarter,  and  after  some 
hailing  between  the  two  vessels  the  C.  8.  Butler  again 
passed  the  stern  of  the  Baltic  and  came  on  to  her  port 
aide. 

4.  Toe  mote  and  afterwards  the  master  of  the  C.  8. 
Butler  boarded  the  Baltic  by  means  of  the  C.  8.  Butler's 
boat,  and  after  a good  deal  of  bargaining  an  arrangement 
was  made  for  the  0.  8.  Butler  to  take  the  Baltic  in  tow. 
It  waa  then  betweon  7 p m.  and  8 p m.,  tho  weather  was 
fine  and  clear,  the  wind  was  light  from  about  north  to 
north- north  east,  and  the  Baltic  was  close-hauled  on  the 
starboard  tack,  making  ubont  two  knots  an  hour.  The 
Baltic  bad  her  proper  regulation  green  light  duly  ex- 
hibited and  burning  brightly.  Her  red  lamp  had  been 
carried  away,  and  by  arrangement  with  or  at  the  sugges- 
tion of  the  master  of  the  C.  8.  Butler  a globe  lantern 
covered  with  red  bunting  was  exhibited  and  burning  in 
the  port  forerigging  of  the  Baltic. 


5.  The  tow  rope  of  the  Bailie  was  got  ready,  and  her 
mainy&rd  was  laid  aback,  and  the  boat  of  the  steamer, 
having  put  the  master  and  mate  of  the  C.  8.  Butler  on 
board  their  vessel,  came  back  to  the  Baltic  and 
alongside  her  on  her  port  side,  and  those  in  tho  boat 
proceeded  to  ooil  in  hor  the  hauling  lino  of  the  Ball  ic. 

0.  Whilst  this  was  being  done  the  C\  S.  Butler,  instead 
of  keening  clear  of  the  Baltic,  an  she  could  and  ought  to 
have  aono,  ran  against  and  with  her  starboard  quarter 
struck  the  Baltic  on  her  port  quarter,  doing  her  some 
damage. 

7.  Tho  C.  8.  Butler  then  steamed  ahead,  and  tnrned 
round  and  run  against  and  with  her  stem  struck  the 
Baltic  a violent  blow  on  her  port  bow,  and  did  her  so 
much  domago  that  she  filled  with  water  in  a very  few 
minutes,  and  was  only  saved  from  sinking  by  her  cargo 
of  deals- 

8.  The  C.  S.  Butler  subsequently  took  the  Baltic  in 
tow,  and  proceeded  with  her  towards  the  Downs,  but  the 
master  of  the  Baltic,  not  thinking  it  prudent  to  proceed 
to  the  Downs,  arranged  with  the  muter  of  the  0.  8. 
Butler  to  tow  tho  Baltic  to  Cowes.  On  the  following 
day,  at  about  noon  tho  two  vessels  on  thoir  way  to  Cowes 
were  just  inside  the  Isle  of  Wight,  and  the  C.  8.  Butler 
was  towing  ahead  of  the  Baltic  with  two  hawsers  fast  to 
her  when  ono  of  such  hawsers  parted.  The  C.  8.  Butler 
backod  astern  with  a view  to  tho  remaining  hawser  being 
shortened  in,  but  in  consequence  of  the  want  of  care  and 
skill  of  those  on  board  her  she  with  her  starboard  side 
ran  against  the  bowsprit  of  the  Baltic  and  broke  it, 
and  did  farther  damage  to  the  Baltic.  The  0.  8.  Butler 
subsequently  towed  the  Baltic  to  Cowes. 

9.  The  said  collisions  between  the  C.  8.  Butler  and  the 
Baltic,  and  the  damages  and  lossos  consequent  thereon, 
were  occasioned  by  the  negligence  or  want  of  skill  of  the 
master  or  crew  of  the  C.  8.  Butler. 

10.  The  same  collisions  were  not  in  any  way  occasioned 
by  any  nogligouoe  on  the  part  of  those  on  board  the 
Baltic. 

Tlie  answer  filed  on  behalf  of  the  C.  S.  Butler , 
the  defendants,  was  as  follows  : 

1.  Shortly  before  6 p.m.  of  27tb  Oct.,  1873,  the  screw 
steamship  C.  8.  Butler,  of  the  burthen  of  51G  tons  nett 
register,  propelled  by  engineA  of  80  horse-power  and 
navigated  by  William  Dodds,  her  master,  and  a crew  of 
sixtoen  hands,  was  about  ten  milos  distant  from  the 
Owers  L’ght  Vessel,  which  bore  about  north. north- west, 
proceeding  in  tho  prosecution  of  a voyage  from  South- 
ampton to  Shields  in  water  ballast. 

2.  The  wind  at  this  time  was  from  north-east  to  uorth- 
nortb-east  ami  the  weather  was  fine  and  clear,  the  tide 
was  flood  and  approaching  high  water  and  of  tho  force  of 
about  a knot  and  a half  an  hour.  Tho  C.  8.  Butler  was 
steering  east  by  south  half- south,  her  proper  course  up 
channel,  and  she  was  making  about  eight  knots  an  hour. 
A good  look-out  was  being  kept,  and  the  Admiralty 
regulation  lamps  wero  duly  exhibited  and  burning  well 
and  brightly  on  board  her. 

3.  Whilst  the  C.  8.  Butler  was  so  proceeding  a flash 
light  was  seen  on  board  a vessel  on  the  port  bow,  and 
tho  same  being  waved  about  it  was  believed  on  board  the 
C.  S.  Butler  to  be  a signal  from  some  vessel  requiring 
assistance.  Tho  0.  8.  Butler  then  proceeded  towards  such 
vessel  and  found  her  to  be  tho  Baltic. 

4.  The  Baltic  was  then  in  a damaged  oondition  and 
had  bad  all  her  yards  forward  earned  away  and  her 
upper  maintopnail  yard  was  broken  and  hanging  down  ; 
she  had  only  her  foretopmost-staysail  and  lower  main- 
topsail ; her  mainsail  was  ill  the  brails,  and  the  clews  of  it 
were  hauled  up.  Sho  was  heading  about  north-west  and 
was  making  scarcely  any  headway. 

5.  The  G\  8.  Butler  proceeded  to  tho  Baltic,  and  upon 
getting  near  her  the  engines  were  stopped  and  she  hailed 
the  Baltic  and  inquired  if  assistance  was  wanted,  and 
was  informed  that  the  Baltic  required  assistance.  The 
boat  of  the  C.  8.  Butler  was  thurcupjn  lowered  and  the 
chief  mate  went  in  it  to  the  Baltic,  and  the  master  of 
the  Baltic  then  endeavoured  to  make  an  agreement  with 
such  chief  mate  for  the  amount  to  be  paid  lor  tho  services 
required,  but  the  ehief  mate  of  the  C.  8.  Butler  asking 
2001.,  and  the  master  of  the  Baltic  only  offering  501.,  no 
agreement  was  then  come  to. 

6.  The  mato  of  the  C.  8.  Butler  proceeded  to  leave  the 
J7aH-ic,aud  h-r  master  then  requested  to  sue  the  master 
of  the  0, 8.  Butler,  and  he  after  wards  proceeded  on  board 
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the  Baltic.  The  master  of  the  Baltic  then  again  offered 
SOL,  but  the  master  of  the  C.  8.  Butter  ref  need  to  take 
leas  than  1501. , and  was  about  leaving  the  Baltic  when 
her  roaster  offered  1121.  10*.  to  have  tho  ship  towod  to 
the  Downs ; this  tho  roaster  of  the  C.  S.  Butler  ultimately 
agreed  to  accept  and  went  again  on  board  his  vessel. 

7.  The  engines  of  the  C.  8.  Butler  were  then  set  on 
slowly  ahead  and  Bhe  proceeded  on  to  tho  port  side  of 
the  Baltic,  and  tho  boat  of  the  C.  8.  Butler  proceeded 
with  lines  to  the  Baltic  to  be  made  fast  to  the  nawser  of 
that  vessel.  The  lines  were  made  fast  and  tho  C 8.  Butler 
then  lay  stopped,  and  her  crew  commenced  hauling  in  the 
towlino  of  the  Baltic;  owng  to  the  line  having  been 
improperly  secured  to  the  hawser  the  same  slipped  off 
inst  as  it  was  being  got  to  the  taffrail  of  the  C.  8.  Butler. 
The  hawser  then  had  to  be  h&ulod  in  on  board  the  Baltic, 
and  whilst  this  was  being  done  the  C.  8.  Butler  was 
steamed  slowly  round  the  Baltic,  and  back  again  to  her 
port  quarter  for  the  purpose  of  again  getting  her  hawser. 

8.  By  this  time  tho  night  had  got  very  dark,  and  as 
the  C.  8.  Butler  passed  under  the  stern  of  the  Baltic  the 
mizenboora  of  the  Baltic,  which  was  adrift,  came  in 
oontact  with  tho  starboard  bulwark  of  the  C.  8.  Butler. 
After  the  0.  8.  Butler  had  stsamed  round  the  Baltic  her 
engines  were  stopped  about  100  feet  off  the  Baltic  on  her 
port  side  ; the  boat  then  went  with  the  lines  again  to  the 
Baltio,  and  to  keep  the  C.  S.  Butler  in  position  her 
engines  had  to  be  put  on  ahead  and  astern  slowly.  The 
Baltic  now  and  again  burned  the  flash  light.  Whilst  the 
C.  8.  Butler  van  thus  attempting  to  get  the  rope  of  the 
Baltic,  tho  Baltic  fell  off  from  tho  wind  a little,  and  the 
stem  and  port  bow  of  the  C.  8.  Buffer  struck  the  port 
bow  of  the  Baltic;  the  blow  van  so  light  that  the  effect 
of  it  was  not  felt  and  the  vessels  cleared  almost  imme- 
diately. The  rope  was  then  got  on  board  tho  C.  8.  Butler 
and  secured  to  her  sampson  post,  and  she  proceeded  to 
tow  the  Baltic  for  the  Downs. 

9.  After  the  C.  8.  Butler  had  been  towing  about  half  an 
hour  the  master  of  the  Baltic  hailed  to  the  C.  8.  Butler 
and  wishod  to  be  towed  to  Cowes.  The  oourse  was 
accordingly  changed  for  Cowes,  and  both  vessels  pro- 
ceeded on  such  course  for  about  a quarter  of  an  hour, 
and  then  the  rope  parted.  The  C.  8.  Butler , after  making 
unsuccessful  efforts  to  get  the  rope  again  made  fast, 
went  under  tho  stern  of  the  Baltic  and  her  master  told 
those  on  board  the  Baltic  that  he  would  lav  by  the  Baltic 
all  night,  and  he  did  so.  During  tho  nient  some  of  the 
crew  of  the  Baltic  came  on  board  the  C.  8.  Butler  and 
refused  to  return  to  their  vessel. 

10.  At  daylight  on  the  following  morning  the  master  of 
the  C.  8.  Butler  boarded  the  Baltic,  and  the  master  of 
the  Baltic  then  said  that  as  the  distance  to  Cowes  was 
shorter  than  to  the  Downs,  that  he,  the  master  of  tho 
C.  8.  Butler,  ought  to  accept  501,  for  the  towage  of  tho 
Baltic ; this  offer  was  declined,  but  tho  sum  of  1001.  was 
subsequently  agreed  upon  between  the  two  masters,  and 
a written  memorandum  of  agreement  to  that  effect  was 
made  out  by  the  master  of  tho  Baltic  in  pencil. 

11.  A towrope  belonging  to  the  C.  S.  Butler  and  a small 
warp  belonging  to  the  Baltic  were  then  made  fast  on 
board  the  Baltic,  and  at  8 a.tn.  the  C,  8.  Butler  com- 
menced towing  the  Baltic  Again,  and  continued  to  do  so 
for  about  four  hours.  When  tho  two  vessels  were 
abreast  of  Spithead  the  oilot  on  board  the  Baltic 
ordered  the  tow  ropes  to  be  shortened,  and  the  engines  of 
the  C.  8.  Butler  were  accordingly  stopped  and  tho  ropes 
hauled  in  and  shortened  and  then  made  fast,  and  in  com- 
mencing to  tow  tbo  Baltic  again  the  two  vessels  came 
into  collision,  the  bowsprit  of  the  Baltic  coming  into 
oontact  with  the  starboard  side  of  tho  bridge  of  tho 
Q.  8.  Butler. 

12.  The  C.  8.  Butler  afterwards  towed  the  Baltic  in 
safety,  and  arrived  in  Cowes  Hoads  at  about  4 p.m. , where 
the  Baltic  came  to  anchor. 

13.  Neither  tho  regulation  starboard  side  light,  nor  the 
globe  light  mentioned  in  the  fourth  paragraph  of  the 
petition  were  exhibited  on  board  the  Baltic  until  after 
the  collision  in  the  seventh  paragraph  of  tho  petition 
mentioned. 

14.  Tho  flash  light  shown  from  time  to  time  on  board 
the  Bailie  during  the  time  the  C.  8.  Butler  was  en- 
deavouring to  get  the  towropes  made  fast  dazzled  the 
sight  of  those  on  board  the  C.  8.  Butler,  and  greatly 
embarrassed  them  in  the  management  of  their  vessel. 

15.  The  defendants  deny  that  the  collisions  in  the 
petition  mentioned  were  occasioned  by  any  negligence  or 


want  of  skill  on  the  part  of  the  master  or  crew  of  the 

C.  8.  Butler. 

16.  The  said  alleged  collisions  are  attributable  to  the 
unmanageable  condition  of  the  Baltic,  and  to  the  diffi. 
oult  nature  of  the  services  the  C.  8.  Butler  was  called 
upon  to  rendor. 

17.  The  said  alleged  collisions,  so  far  as  concerns  the 
C.  8.  Butler,  resulted  from  inevitable  accident.  The 
said  alleged  collisions  took  plaoe  under  cire  am  stances 
which  absolve  the  C.  8.  Butler  from  ail  blame  in  respect 
thereof. 

18.  The  defendants  deny  tho  several  allegations  in  the 
petition,  save  as  appears  by  this  answer. 

The  pleadings  were  thereupon  concluded. 

Butt,  Q.C.  and  Clarkson  for  the  owners  of  the 
Baltic. — The  damage  done  was  the  result  of  gross 
negligence  on  tho  part  of  the  master  and  crow  of 
the  C.  S.  Butler.  It  was  their  duty  as  salvors,  and 
under  their  agreement,  to  perform  tho  service  in  a 
proper  and  seamanlike  manner,  and  their  neglect 
so  to  do  renders  them  liable  for  negligence  : ( The 
Thetis,  1 1.  Rep.  2 Adm.  A Ecc.  365 ; 22  L.  T.  Rep. 
N.  S.  272;  3 Mar.  Law  Cas.  O.S.  357.)  The 
negligence  was  of  such  a gross  character  that  tho 
C.  8.  Butler  has  forfeited  all  claim  to  salvage. 

Mihcard,  Q.C.  and  R.  E.  Webster  for  the  owners, 
master  and  crew  of  the  C.  S.  Butler. — There  was  no 
negligence  on  tho  part  of  the  defendants;  the 
collisions  were  the  result  of  the  difficulty  of  the 
service  they  had  agreed  to  perform.  A salvor 
cannot  be  held  liable  for  damage  done  in  perform- 
ing a difficult  service  in  the  samo  way,  or  with 
the  same  Rtrictness,  as  another  shin,  having  no 
such  duty  to  perform,  nor  is  The  Tnetis  ( ubi  sup) 
any  authority  against  this  proposition.  No  liability 
for  damage  dono  can  be  imposed  upon  a salvor 
except  in  case  of  gross  negligence.  A salvor,  who 
brings  pro|)erty  into  safety,  is  not  deprived  of  his 
salvage  reward,  for  services  rendered,  because  he 
has  inflicted  damage  on  that  property,  unless  it  can 
bo  shown  that  that  inflicting  of  the  damage  was 
in  the  nature  of  a criminal  act,  or  done  wilfully 
for  tho  purposo  of  increasing  the  gain. 

Butt,  Q.C.,  in  reply. 

Sir  R.  PuiLLtMORB. — On  the  night  of  tho  26th  Oct. 
a barque  called  the  Baltic  of  458  tons  register, 
and  as  it  fortunately  turned  out  laden  with  a cargo 
of  deals,  suffered  damage  by  collision  with  two 
sailing  vessels,  which  loft  her  without  rendering 
any  assistance  or  revealing  their  names.  On  the 
next  evening,  after  receiving  this  damage,  she  was 
off  Beachy  Head,  and  about  six  or  seven  o’clock 
she  made  signals  of  distress  to  the  screw  steam- 
ship C.  S.  Butler,  which  was  steaming  up  chanuel. 
There  is  no  doubt  that  the  Baltic  haa  received 
considerable  damage,  and  was  in  need  of  assistance, 
but  at  the  same  time  it  must  be  remembered  that 
she  was  in  no  danger  of  sinking.  In  answer  to 
her  signals  of  distress  tho  C.  S.  Butler  came  to 
her  assistance,  but  in  rendering  assistance  came 
into  collision  with  her  three  separate  times,  and  did 
her  much  damage.  This  damage  I should  observe 
may  be  said  to  do  the  result  of  negligence  of  the 
C.  8.  Butler,  but  there  is  no  suggestion  that  it  was 
the  result  of  anything  but  clumsy  navigation  on 
her  part;  it  could  not  bo  said  that  the  injuries 
were  in  any  way  wilfully  inflicted  with  the  design 
to  increase  the  danger  of  tho  Baltic,  and  so  increase 
the  value  of  the  salvage  service. 

Now  I think  there  is  a difference  in  principle 
between  a collision,  which  is  caused  by  tho  clumsi- 
ness of  the  salvor,  whoso  assistance  is  requested 
and  entreated,  and  carelessness  on  the  part  of  a 
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vessel  wholly  unconnected  with  the  vessel  which 
is  injured.  And  I do  not  think  that  I said  anything 
ill  tne  Thetis  ( ubi  tup.)  at  variance  with  that  posi- 
tion.  At  the  same  time  that  opinion  only  goes 
this  length,  that  the  court  will  look  with  a less 
severe  and  austere  eye  at  damage  caused  by  the 
unintentional  clumsiness  of  a salvor  whose  services 
have  been  invoked  than  it  would  at  damage  done 
by  a vossel  not  so  engaged,  and  not  in  any  way 
connected  with  the  injured  vessel. 

Therefore  the  question  I havo  had  to  take  the 
opinion  of  the  Elder  Brethren  on  is  this,  whether 
this  damage,  on  all  these  threo  occasions,  but  espe- 
cially on  the  second,  when  the  material  damage  was 
done,  can  fairly  be  excused  on  the  ground  of  acci- 
dental mishap,  having  regard  to  tne  size  of  the 
vessel,  and  other  circumstances,  or  whether  it  does 
show  crassa  negligentia, , as  we  are  in  the  habit  of 
saying,  a gross  want  of  proper  navigation,  in  which 
latter  event  she  certainly  would,  in  my  judgment, 
although  acting  as  a salvor,  be  liable  for  the  damage 
she  thus  caused.  Wo  are  of  opinion,  having  regard 
to  the  state  of  the  weather  and  to  the  fact  that  the 
C.  8.  Butler  was  a steamer  with  full  power  to 
take  whatever  course  was  most  expedient,  that  this 
is  a case  of  negligence  of  that  gross  kind  which 
entitles  the  salved  vossel  to  redress  and  repara- 
tion ; that  the  C.  S.  Butler  ought  to  have  brought 
herself  parallel,  instead  of  going  nearly  stem  on, 
as  she  did  on  the  occasion  of  the  second  collision ; 
and  also  that  the  other  two,  though  slight  in  their 
effect,  are  not  to  be  justified  on  the  principles 
which  I havo  laid  down. 

I then  asked  the  Elder  Brothrcn,  whether  it  was 
a fair  suggestion  to  make  that  the  burning  the 
flare  on  board  the  Baltic  had  any  effect  in  bring- 
ing about  the  collision,  and  the  Elder  Brethren 
are  of  opinion  that  the  flare  shown  by  the  Baltic  in 
no  way  excused  the  collision  in  this  case,  and  that 
that  charge  appears  to  us  to  have  boen  an  after- 
thought on  the  part  of  the  C.  8.  Butler  to  furnish 
some  excuse  for  a very  gross  piece  of  clumsy  navi- 
gation. 

In  the  result,  the  conclusion  the  court  has  arrived 
at  is,  that  in  the  first  case,  the  case  of  collision,  the 
Baltic  must  recover  against  the  C.  S.  Butler,  and 
the  damages  must  be  assessed  in  the  usual  way  by 
the  Registrar  and  merchants. 

With  regard  to  the  second  case,  the  cause  of 
salvage,  I do  not  think  the  negligenco  was  of  that 
character  which  would  deprive  the  C.  S.  Butler 
of  her  right  to  salvage  reward,  and  I am  of 
opinion  that  it  would  bo  a very  harsh  and  unjusti- 
fiable proceeding  to  pronounce  that  she  should 
forfeit  her  claim.  The  amount  she  will  recover 
will  be  the  amount  agreed  upon — viz.  100Z.  The 
costs  in  tho  collision  causo  must  be  given  against 
the  C.  S.  Butler ; in  the  salvage  cause  against  the 
Baltic. 

Solicitors  for  the  Baltic,  Stokes,  Saunders  and 
Stokes. 

Solicitor  for  the  C.S.  Butler,  Thomas  Cooper. 


JUDICIAL  COMMITTEE  OP  THE 
PRIVY  COUNCIL. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 
ENGLAND. 

Reported  by  J.  P.  Aji'inall,  Eeq.,  Barns  tar-at- Law. 

March  18, 19,  and  20,  1874. 

(Present  the  Right  Hons.  Sir  J.  W.  Colvile,  Sir 
Barnes  Peacock,  Sir  Montague  E.  Smith,  and 
Sir  R.  P.  Collier.) 

The  City  of  Cambridge. 

Collision — Compulsory  pilotage — Mersey  Docks  and 
Harbour  Board  Act  1858  (21  Sf  22  Viet.  c.  xcii.) 
sects.  138,  139 — " Proceeding  to  sea” — Duties 
and  responsibility  of  a pilot — Ship  at  anchor— 
Length  of  chain — Parting  cable — Right  to  sum - 
man  pilot  to  take  charge. 

Where  a ship  ready  and  about  to  proceed  to  sea 
leaves  one  of  the  Mersey  Docks  at  night  in  charge 
of  a licensed  pilot,  and  casts  anchor  in  the  river  to 
as  to  be  ready  to  cross  the  bar  at  the  month  of  the 
river  on  the  next  morning’s  tide  at  an  earlier  hour 
than  she  could  if  she  left  the  dock  in  the  morning , 
the  going  into  and  casting  anchor  in  the  river 
is  a step  in  the  “ proceeding  to  sea,”  within 
the  meaning  of  the  Mersey  Docks  and  Harbour 
Board  Act  1858  (21  £*  22  Viet.  c.  xcii.)  sect.  139, 
and  the  employment  of  the  pilot  is  compulsory 
under  that  section  from  the  time  of  leaving  dock, 
and  if  the  ship  breaks  away  from  her  moorings , 
and  damages  another  vessel  through  the  pilot's 
sole  default  the  owners  will  not  be  responsible. 

The  fact  that  the  pilot  becomes  entitled  under  sect. 
138  of  the  Act  to  a payment,  beyond  the  amount 
payable  for  compulsory  pilotage,  of  five  shillings 
a day  for  every  day  save  the  day  on  which  the 
ship  actually  leaves  the  Mersey,  does  not  render 
the  pilotage  anu  the  less  compulsory. 

Where  a ship  in  charge  of  a licensed  pilot  is  anchored 
in  pilotage  waters,  the  length  of  cable  at  which  the 
ship  rides  is  a matter  entirely  within  the  province 
of  the  pilot,  and  it  is  his  dutu,  when  the  ship 
swings  fo  the  tide  to  superintend  that  manceuvre, 
and  to  regulate  the  helm,  and  it  is  negligence  on 
his  part  to  go  below  before  the  ship  is  fully  stvung, 
leaving  the  helm  amidships  without  orders  as  to 
its  regulation ; and  if,  through  want  of  length  of 
cable  and  of  regulation  of  the  helm , the  ship  sheers 
and  so  parts  from  her  anchor  in  swinging  during 
his  absence,  the  pilot  will  be  alone  responsible, 
provided  that  the  watch  on  deck  take  the  right 
manoeuvre  to  counteract  the  sheering. 

Where  a ship  at  anchor  in  pilotage  waters  and  in 
charge  of  a licensed  pilot  parts  her  cable,  the 
necessity  for  letting  go  another  anchor  is  a matter 
within  the  discretion  of  the  pilot,  and  the  ma- 
noeuvre should  be  directed  by  him:  and  if  the 
pilot  is  below  at  the  time,  the  officer  of  the  watch 
will  be  justified  before  giving  any  orders  to  bring 
up  the  ship  in  calling  the  pilot  on  deck  to  take 
charge , provided  that  there  be  no  immediate 
necessity  for  action,  as  for  instance  to  prevent  a 
collision  which  is  imminent. 

Tail  was  an  appeal  from  a decree  of  the  learned, 
Judge  of  the  High  Court  of  Admiralty  of  England 
(Sir  R.  Phillimore)  in  a cause  of  damage  lately 
pending  in  that  court  brought  by  the  appellants, 
the  owners  of  the  ship  Birmah,  and  the  owners  of 
cargo  laden  therein,  and  of  the  freight  payable  in 
respect  of  the  said  cargo,  and  the  master  and  crew 
proceeding  for  their  money,  clothes,  and  private 
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effects  against  the  steamship.  City  of  Cambridge, 
of  which  the  respondents  are  owners  for  the 
recovery  of  damages  in  respect  of  Iorscb  sustained 
by  the  appellants  by  reason  of  a collision  between 
the  Birmah  and  the  City  of  Cambridge  in  the 
River  Mersey,  at  about  2.30  a m.  on  27th  Feb.  1873. 
The  Birmah  was  at  anchor  off  Egremont  Ferry, 
in  the  River  Mersey.  The  City  of  Cambridge  left 
Morpeth  Dock  at  about  1 1 p.rn.  on  26th  Feb.  in 
charge  of  a licensed  Liverpool  pilot  on  a voyage  to 
Calcutta.  She  was  fully  equipped  and  ready  for 
sea,  but  her  master  and  pilot  not  deeming  it 
prudent  to  cross  the  bar  that  night,  brought  her  to 
anchor  abreast  the  Woodside  Landing  Stage.  It 
was  then  flood  tide.  At  about  11.30  p.m.  the  tide 
turned,  and  the  City  of  Cambridge  began  to  swing. 
At  12.25  a.m.  on  the  27th  Feb.  tho  cable  parted, 
and  the  City  of  Cambridge  began  to  drift  stem 
foremost  down  the  river,  and  after  about  two  hours 
came  into  collision  with  the  Birmah. 

The  pleadings  and  facts  will  be  found  fully 
stated  in  the  report  of  the  case  in  the  court  below, 
ante,  p.  193;  and  in  the  judgment  of  the  Judicial 
Committee. 

The  main  questions  in  the  cose  were  whether  tho 
pilot  of  the  City  of  Cambridge  was  compulsorily 
employed,  whether  the  collision  was  due  to  the 
default  of  the  pilot  alone,  or  to  thojoint  default  of 
tho  pilot  and  crew  of  the  City  of  Cambridge , and 
whether  tho  Birmah  contributed  in  any  way  to  the 
collision. 

Sir  R.  Phillimore  held  that  tho  City  of  Cam- 
bridge was  alone  to  blame  for  the  collision,  but 
that  the  collision  was  caused  by  the  default  of  her 
pilot  alone,  and  hence  dismissed  the  City  of 
Cambridge  from  the  suit.  (See  report  of  the  coso 
below). 

From  this  decroo  the  owners  of  the  Birmah , 
her  cargo  and  freight  appealed  on  the  following 
grounds  : First,  because  the  City  of  Cambridge  wus  i 
not  at  the  time  in  question  in  chargo  of  a licensed 
pilot  by  compulsion  of  law  ; secondl}',  because  the 
City  oj  Cambridge,  at  the  time  in  question,  had  not 
proceeded  to  sea,  and  was  not  proceeding  to  sea 
within  tho  meaning  of  the  139th  section  of  tho 
Mersey  Docks  and  Harbour  Act  1858  (21  & 22 
Viet.  c.  xcii.) ; thirdly,  because  the  pilot  wns  at  the 
time  in  question  employed  on  board  tho  City  of 
Cambridge,  under  the  provisions  of  sect.  138  of  the 
last  named  Act;  fourthly,  because  tho  orders  oi 
the  pilot  were  not  promptly  and  duly  obeyed ; 
fifthly,  because  tho  master  and  crew  of  the  City  oj 
Cambridge  contributed  by  their  neglect  and  default 
to  cause  the  said  collision. 

March  18  and  19. — Butt,  Q.C.  and  W.  C.  Gully  for 
the  appellants. — Under  the  Mersey  Docks  nnd 
Ilarbour  Board  Act  1858  (21  & 23  Viet.  c.  xcii.) 
sect.  139,  there  is  no  compulsion  to  take  a pilot 
unlesB  a vessel  is  proceeding  to  sea.  In  this  case 
tho  master  of  tho  City  of  Cambridge  had  no  inten- 
tion of  proceeding  to  sea  that  night  on  leaving 
dock ; his  avowed  intention  was  to  remain  at 
anchor  in  the  river  for  the  night.  A vessel  could 
only  bo  said  to  be  proceeding  to  sea  when  she 
unmoored  or  weighed  anchor  for  the  last  time, 
with  the  intent  of  going,  without  stopping,  to  sea. 
The  master,  in  deciding  to  anchor  in  the  river, 
would  have  been  entitled  to  dispense  with  the 
ilot’s  services,  until  he  actually  left  the  river,  nnd 
is  retention  was  a purely  voluntary  act  for  which 
he  paid  a voluntary  rate  under  sect.  138 : (Attor- 
ney-General v.  Case,  3 Price,  302;  Jlodriguer  v. 


Melhniah,  10  Ex.  117 ; 24  L.  J.  26,  Ex.)  Under  tho 
Merchant  Shipping  Act  1854,  sect.  362,  there 
can  be  uo  compulsory  pilotage  for  moving  a ship 
from  one  part  of  a port  to  another ; these  sections 
of  the  local  Act  evidently  carryout  that  provision. 
The  respondents  have  failed  to  prove  that  there 
was  no  act  on  the  part  of  their  crew  contributing 
to  the  collision.  There  was  a clear  want  of  atten- 
tion to  the  helm  whilst  tho  ship  was  sheering ; 
secondly,  there  was  negligence  on  the  part  of  the 
officer  m charge,  in  not  letting  tho  starboard 
anchor  go  at  once  when  the  port  cable  parted, 
and  before  the  pilot  came  on  deck ; thirdly, 
there  was  a failure  on  the  part  of  the  look-out  to 
warn  the  pilot  of  the  position  of  tiro  Birmah : 
(The  Iona,  L.  Rep.  1 P.  C.  426.)  The  sheering 
in  the  first  instance  was  the  cause  of  the  acci- 
dent, and  in  ordinary  weather  when  a vessel  sheers 
that  goes  a long  way  to  establish  negligence 
on  the  part  of  those  in  charge.  The  onus  of 
showing  that  the  crew  did  not  contribute  to  the 
collision  lies  upon  tho  respondents;  it  is  not  for 
tho  Appellants  to  show  negligence  on  the  part  of 
any  particular  person  on  board  tho  respondents* 
ship.  Although  the  pilot  may  have  acted  wrongly, 
yet  the  primary  negligence  of  tho  crew  in  not 
counteracting  the  sheer,  and  in  not  letting  go  tho 
second  anchor  renders  the  owners  responsible: 
(Scott  v.  Shepherd,  2 W.  Bl.  892.)  This  negligence 
is  not  too  remote,  the  acts  of  the  crow  before  the 
oolliBion  must  be  considered. 

Sir  John  Karslake,  Q.C.,  and  Milward,  Q.C.  (E.  C. 
Clarkson  with  them)  for  the  respondents  were 
asked  by  the  court  to  confine  themselves  to  the 
questions  of  compulsory  pilotage  and  of  neg- 
ligence of  tho  crew  in  not  letting  go  the  second 
anchor.— The  City  of  Cambridge  anchored  in  tho 
river  only  for  the  purpose  of  enabling  her  to 
proceed  to  sea  with  greater  facility  ; she  was  fully 
equipped  and  ready  for  sea,  and  her  going  into  tho 
river  was  only  a step  in  proceeding  to  sea.  In 
Rodriguez  v.  Melhnish  (24  L.  J.  26,  Ex.)  it  is  inti- 
mated that  if  a ship  were  fully  equipped  and  ready 
for  sea,  the  mere  fact  of  anchoring  would  not 
render  the  employment  of  a pilot  the  less  com- 
pulsory. If  the  appellants’  contention  is  right 
there  can  be  no  compulsion  until  the  ship  gets  to 
sea,  for  not  until  then  is  she  proceeding  to  sea  in 
their  sense.  The  139th  section  really  contemplates 
a pilot  being  taken  from  the  commencement  of  the 
voyage.  It  cannot  be  competent  to  a master  to 
refuse  a pilot,  because  he  may  say  that  he  is  going 
to  anchor  on  his  way  down  the  river ; if  that  were 
tho  case,  a master  might  anchor  for  the  night, 
and  because  be  did  not  find  a pilot  immediately  in 
the  morning,  weigh  anchor  and  go  over  the  bar 
without  one.  Even  if  he  had  waited  for  three  or 
four  days,  and  had  paid  the  river  rate  all  that  time 
the  pilotage  would  still  bo  compulsory-  Sect.  138 
does  not  apply  only  to  tho  caBe  of  a snip  at  anchor 
in  tho  river;  it  applies  equally  to  vossels  moving 
about  in  the  river.  The  words  “ provided  that  tho 
pilot  who  shall  have  charge  of  a vessel”  seem  to 
contemplate  this  very  case,  and  to  meet  the  pos- 
sibility of  a pilot  compulsorily  in  charge  being 
detained  beyoud  the  ordinary  time  necessary  for 
taking  a snip  to  sea.  In  The  Annarmlis — The 
Johanna  Stoll  (4  L.  T.  Rep.  N.  S.  417 ; Lush.  295; 
i 1 Mar.  Law  Cas.  O.S.  69)  it  was  held  under  a 
similar  enactment  that  the  mere  payment  of  a 
voluntary  river  rate  to  a pilot  who  was  once  com- 
| pulsorily  employed,  did  not  put  an  end  to  the 
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compulsion,  and  that  clearly  sIjows  that  the  court 
then  considered  that  the  convenience  attaching  to 
the  continuing  of  the  pilot’s  services  did  not 
destroy  the  compulsory  nature  of  his  service ; it 
was  a reasonable  thing  that  he  should  have  extra 
pay,  but  this  was  for  his  benefit,  and  did  not  alter 
nis  position.  A pilot  must  have  been  employed  at 
some  period,  ana  if  more  convenient  to  employ 
him  in  dock  he  was  as  much  compulsory  then  as 
at  any  other  time.  Now  as  to  the  anchor ; the 
pilot  being  close  at  hand  it  was  obviously  the  duty 
of  the  officers  of  the  ship  to  consult  him  on  the 
steps  to  be  takon,  and  in  fact  he  was  on  deck 
before  any  order  could  have  been  given  by  the 
officer  in  charge.  The  ship  was  broadside  on  to 
the  tide,  and  the  anchor  could  only  have  been 
dropped  on  her  being  straightened  in  the  river. 

Butt,  Q.C.,  in  reply. 

March  20,  1874. — Judgment  was  delivered  by 
Sir  Moxtagub  E.  Smith. — This  is  a suit  brought 
by  the  owners  of  the  ship  Birmah  against  the 
owners  of  the  steamship  the  City  of  Cambridge 
to  recover  the  damages  occasioned  by  a collision 
between  the  two  ships.  The  collision  was  of  a 
disastrous  character,  for  the  effect  of  it  was  that 
the  Birmah  with  a valuable  cargo  was  sunk. 
The  questions  in  the  appeal  relate  to  the  con- 
struction of  certain  pilotage  clauses  in  the  Mersoy 
Docks  Consolidation  Act,  18.r»8,  and  to  the  relative 
duties  of  the  crew  and  pilot  who  were  on  board 
the  City  of  Cambridge. 

The  facts  are  that  the  Birmah,  a homoward 
bound  vessel,  had  anchored  in  the  Mersey  off 
Egremont.  She  was  lying  there  at  anchor  at  the 
time  of  the  collision,  and  no  blame  is  attributable 
to  her.  The  City  of  Cambridge  loft  the  Morpeth 
Dock,  on  a voyago  to  Calcutta,  at  or  about 
11  o’clock  on  the  night  of  the  26th  Fobruary  in 
charge  of  a licensed  pilot  of  Liverpool.  She  was 
fully  equipped  aud  prepared  for  sea.  It  appears 
that  the  pilot  had  been  hired  whilst  the  vessel  was 
in  the  dock  to  take  her  out  to  sea,  and  he  came  ou 
board  and  took  charge  of  her  before  she  left  the 
dock.  It  had  been  arranged  between  the  master 
and  the  pilot  that  the  ship  should  not  cross  the  bar 
on  that  night,  but  should  go  into  tho  Mersey  and 
be  anchored  there  ready  to  cross  the  bar  on  the 
morning  tide,  and  it  is  in  evidence  that  the  state 
of  the  weather  was  such  that  she  could  not  have 
crossed  the  bar  on  the  following  morning’s  tide, 
unless  she  had  been  taken  out  of  dock  ana  placed 
in  the  Mersey  so  far  on  her  way.  The  City  of 
Cambridge  having  been  taken  out  of  the  dock, 
was  brought  up  opposite  Woodside  Ferry  and  was 
there  anchored  by  a single  anchor,  the  port  anchor. 
The  vessel  was  swung  first  to  the  flood,  and  then 
to  the  ebb  tide,  but  had  not  been  brought  to  her 
proper  state,  end  on  to  the  ebb  tide,  when  the 
pilot  left  the  deck  to  go  to  the  chart  house  to  lie 
down.  Shortly  afterwards  the  vessel  took  a heavy 
sheer,  the  effect  of  which  was  to  throw  her  across 
the  tide,  and  the  strain  upon  her  anchor  broke  the 
chain,  and  the  vessel  wont  adrift.  There  was  a 
strong  wind  at  this  time,  and  a heavy  tide  running 
down,  and  the  wind  and  tide  were  opposed.  The 
ship's  anchors  and  chains  were  of  usual  size  and 
strength.  The  mate  and  a proper  number  of  tho 
crew  were  on  deck.  As  soon  as  the  cable  parted, 
tho  mate  went  to  the  chart-house,  which  was  under 
the  bridge,  to  tell  the  pilot,  who  had  left  directions 
that  he  should  be  called  in  case  anything  went 
amiss.  The  pilot  come  at  once  upon  deck  and 
Vo L.  II.,  N.S 
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finding  the  state  of  the  ship,  and  that  she  was 
drifting  broadside  down  tho  river,  or  nearly  broad- 
side, he  thought  the  right  course  was  to  put  her 
under  steam  and  endeavour  to  bring  her  end  on 
to  the  tide.  He  was  not  success! ul  in  that 
manoeuvre,  and  he  afterwards  dropped  the  star- 
board anchor.  That  anchor  did  not  hold.  It  appears 
to  have  nipped  tho  ground  only,  and  the  pilot  in 
that  state  of  things  allowed  the  vessel  to  drift  down 
tho  river.  Ho  had  her  so  far  under  command,  that 
he  used  the  steam  power  and  the  helm  to  avoid 
the  various  vessels  which  ho  passed  in  his  down- 
ward course,  but  ultimately  the  vessel  drifted 
between  tho  North  Star  and  the  Birmah.  He 
was  able  to  avoid  the  North  Star,  but  the  vessel 
whilst  so  drifting  was  driven  against  the  Birmah 
with  such  violence  that  the  Birmah  was  sunk. 
It  was  not  disputed  upon  tho  argument  that  the 
collision  was  due  to  the  negligence  of  tome  persons 
on  hoard  the  City  of  Cambridge. 

There  are  two  questions  to  be  considered  in  the 
cose : first,  whether  tho  employment  of  the  pilot 
before  and  at  tho  time  of  tne  collision  was  com- 
pulsory by  law,  and,  secondly,  assuming  it  to  be 
so,  whether  the  collision  was  attributable  exclu- 
sively to  the  want  of  care  or  skill  of  the  pilot. 

Now  it  is  admitted  that  tho,  pilotage  would  be 
compulsory  in  this  case,  and  that  tho  owners  would 
be  entitled  to  the  exemption  from  liability  provided 
in  tho  388th  section  of  the  Merchant  Shipping  Act, 
it  the  circumstances  were  such  as  to  bring  tho  case 
within  the  139th  section  of  the  Mersey  Docks  Con- 
solidation Act  1858.  That  section  is  ill  drown,  and  tho 
contraction  of  it  is  by  no  means  free  from  difficuly. 
But  it  is  the  legislation  under  which  tiie  pilotage 
in  the  great  river  Mersey  has  been  conducted  for 
many  years,  and  tho  construction  put  upon  the 
clause  has  been,  that  when  the  circumstanr* « bring 
a vessel  within  it.  and  the  employment  of  a pilot 
is  under  its  provisions,  such  employment  is  com- 
pulsory. The  clause  is  this,— •“  In  case  the  master 
of  nny  vessel,  being  outward  bound,  and  not  being 
a coasting  vessel  in  ballast,  or  under  the  burden 
of  100  tons,  for  which  provision  is  otherwise  made, 
shall  proceod  to  sea,  and  shall  refuse  to  take  ou 
board  or  to  employ  a pilot,  he  shall  pay  to  the 
pilot,  who  shall  nrst  offer  himself  to  pilot  the  same, 
the  full  pilotage  rate  that  would  have  been  payable 
for  such  vessel  if  the  pilot  had  actually  piloted  the 
same  into  or  out,  as  the  case  may  be,  of  the  said 
port  of  Liverpool,  together  with  all  expenses 
incurred  in  recovering  the  same.” 

The  question  is,  whether  this  vessel  was  proceed- 
ing to  sea  so  that  the  employment  of  the  pilot  was 
compulsory  before  and  at  the  time  of  the  collision. 
When  the  ship  left  the  dock,  the  object  of  the  master 
was  to  prosecute  his  voyage  by  getting  to  sea  as  soon 
as  he  could.  It  is  true  it  had  been  arranged  between 
the  pilot  and  himself  that  tho  vessel  should  anchor 
in  the  Mersey  for  the  night,  but  that  was  done  to 
further  tho  object  of  getting  out  to  sea  by  going 
bo  far  on  the  way  as  would  enable  her  to  cross  the 
bar  on  the  next  morning’s  tide,  which  the  vessel 
could  not  have  done  if  she  had  remained  in  dock, 
or  at  least  she  could  not  have  crossed  it  bo  early. 
Their  Lordships  think  that  under  these  circum- 
stances the  ship  was  proceeding  to  sea  within  the 
meaning  of  the  Act  at  the  time  she  left  the  dock, 
and  that  the  anchoring  was  not  a discontinuance 
of  her  progress  to  the  sea,  but  an  act  proper  and 
reasonable  to  be  done  in  the  course  of  it. 

It  was  argued  that  the  employment  of  the  pilot 
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fell  under  the  133th  section  which  relates,  it  was 
said,  only  to  the  voluntary  engagement  of  pilots. 
That  clause  is,  “ If  the  master  of  any  vessel  shall 
require  the  attendance  of  a pilot  on  board  any 
vessel  during  her  riding  at  anchor,  or  being  at 
Hoylake,  or  in  the  River  Mersey,  tho  pilot  so 
employed  shall  be  pud  for  every  (lay  or  portion  of 
a nay  he  shall  so  attend  the  sum  of  5x.  and  no 
more.”  This  part  of  the  clauso  no  doubt  relates 
only  to  the  voluntary  employment  of  a pilot ; but 
tho  latter  part  of  it  relates  not  only  to  such  volun- 
tary employment,  but  to  the  extra  remuneration 
to  be  given  to  a pilot  when  ho  is  compulsorily  em- 
ployed under  the  139th  section.  Trie  proviso  is 
this,  “ Provided  that  tho  pilot  who  Bhall  have  tho 
charge  of  any  vessel  shall  oe  paid  for  every  day  of 
his  attendance  whilst  in  tho  river,  but  no  such 
charge  shall  be  made  for  the  day  on  which  such 
vessel  being  outward  bound  shall  leavo  the  River 
Mersey  to  commence  her  voyage,  or  being  inward 
bound,  shall  enter  the  River  Mersey.”  Now  tho 
pilot  in  the  present  case  was  not  hired  uuder  the 
first  part  of  this  clause.  His  attendance  was  not 
required  for  the  solo  purpose  of  remaining  on 
board  during  the  time  the  vessel  was  riding  at 
anchor.  He  was  engaged  to  take  the  vessel  to  sea. 
The  proviso  in  the  section  may  bo  applicable  to 
his  remuneration,  because,  although  be  was  hired 
to  take  the  vessel  to  sea,  if,  in  the  course  of  taking 
her  to  sea,  any  delay  took  place  by  which  she 
remnined  a day  in  the  river,  ne  would  be  entitled 
to  tho  extra  payment  which  is  provided  by  that 
section.  So  far  from  such  a payment  being  neces- 
sarily an  incident  of  a voluntary  employment  only, 
it  is  obvious  that  the  clause  assumes  that  the  pilot 
may  bo  compulsorily  employed;  that  tho  rato 
fixed  for  taking  the  vessel  out  to  sea,  which  is 
fixed  according  to  a scale  having  relation  to  the 
sixe  of  the  vessel,  may  be  insutlicieut  to  remu- 
nerate him ; and  provides  when  he  is  delayed  for  | 
au  extra  remuneration.  It  by  no  means  follows  ! 
that  the  pilotage  was  not  compulsory  under  the 
139th  section,  because  the  pilot  might  be  entitled 
to  extra  remuneration  under  Bection  133.  It 
was  said  that  tho  139th  clause  would  not  have 
been  infringed  if  the  employment  of  the  pilot  had 
been  delayed  until  the  vessel  left  her  anchorage 
on  the  following  morning.  But  if  tho  employment 
be  compulsory  upon  tho  vessel  proceeding  to  sea, 
and  a fixed  remuneration  to  the  pilot  be  also  obli- 
gatory on  the  master,  ho  surely  must  bo  entitled 
to  have  the  services  of  the  pilot  at  the  commence- 
ment of,  and  throughout  tho  vessel’s  progress  to 
Bea,  so  as  to  get  the  full  benefit  of  the  compulsory 
payment. 

Tho  view  taken  by  their  Lordships  of  this 
Act  does  not  in  tho  least  conflict  with  tne  decisions 
in  the  Attorney- General  v.  Case  (3  Price,  30*2,  and 
Rodrigue*  v.  MelhuUh  (10  Ex.  117;  24  L.  J.  Ex. 
26.)  Those  were  both  cases  of  vessels  remaining 
at  anchor,  intending  to  remain  at  anchor,  and  not 
instances  of  vessels  proceeding  to  sea.  In  the 
case  of  Rodriguez  v.  Mclhuish,  this  passage  occurs 
in  the  judgment  of  the  Lord  Chief  Baron  Pollock. 
Ho  says,  “It  was  contended  by  one  of  the  learnod 
counsel  on  the  part  of  the  ownerB,  that  if  a pilot 
were  taken  on  board  a vessel  previous  to  her 
leaving  tho  dock,  whilst  she  was  in  the  act  of 
quitting  it  with  the  intention  of  going  to  sea,  no 
step  being  necessary  except  the  different  opera- 
tions requisite  for  her  to  go  on,  the  vessel  in  such 
case  would  be  said  to  be  proceeding  to  sea.  If 


this  vessel  had  had  all  her  cargo  on  board,  and  the 
master  had  been  ready  to  get  on  board,  and  she 
had  had  everything  ready  to  commence  her  voyage 
forthwith,  and  had  left  her  berth  with  that  inten- 
tion, it  might  no  doubt  have  boon  said  that  she 
was  proceeding  to  sea  from  tho  time  she  first  left 
her  berth.”  The  case  supposed  by  the  Lord  Chief 
Baron  is  very  like  the  actual  case  here.  Their 
Lordships  think  that  tho  City  of  Cambridge  was 
proceeding  to  sea  from  the  time  she  first  left  her 
berth,  and  that  there  was  no  break  iu  tho  con- 
tinuity of  her  progress  to  sea  after  sho  so  left  it 
and  before  tho  collision. 

The  next  question  is  whether,  assuming  the 
employment  of  the  pilot  to  have  been  compulsory, 
the  collision  is  solely  attributable  to  tho  default  of 
tho  pilot. 

Now  the  remote  cause  of  the  disaster  was  the  ves- 
sel parting  from  her  anchor  by  tho  breaking  of  the 
chain  cable,  and  the  proximate  cause  was  allowing 
tho  vessel  to  drift  dowu  tho  river  bo  as  to  come  into 
collision  with  the  Birmah.  The  breaking  of  the 
cable  was  caused  by  the  vessel  having  sheered 
when  being  swung  to  the  tide  and  bringing  too 
great  a strain  upon  the  cable.  This  was  found  in 
tho  court  below  to  bo  mainly  due  to  tho  improperly 
short  length  of  cablo  which  had  been  let  out,  60 
fathoms  only.  Allowing  the  vessel  to  drift  iu  a 
crowded  river  like  the  Mersey  was  also  found  by 
the  court  below  to  have  been  au  improper  and 
unskilful  mode  of  managing  the  vessel  which 
brought  about  tho  collision.  It  was  also  the 
opinion  of  the  judge  of  the  Admiralty  Court  that 
this  drifting  of  the  ship  was  not  a necessary  con- 
sequence of  the  first  parting  with  the  anchor, 
inasmuch  as  thore  was  sufficient  steam-power  at 
hand  to  have  allowed  of  her  being  navigated  into 
a safe  anchorage.  Their  Lordships  see  no  reason 
to  disagree  with  any  of  the  above  conclusions  of 
fact,  and  they  concur  in  the  opinion  of  tho  court 
below  that  the  pilot  is  alone  to  blame  for  the  mis- 
management of  the  ship  in  tho  instances  just 
referred  to.  Indeed,  it  was  not  disputed  that  the 
length  of  the  cable  proper  to  bo  let  out,  and  the 
manoeuvring  of  the  ship  after  she  parted  with  her 
anchor  were  matters  entirely  within  his  province. 
It  was  contended,  however,  that  the  master  and 
crew  were  to  blame,  or  partly  to  blame  in  three 
respects.  It  was  said  the  quartermaster  ought 
not  to  have  allowed  the  vessel  to  sheer  when  at 
anchor.  It  has  been  already  stated  that  the  pilot 
left  the  deck  before  she  hod  fully  swung  to  the 
tide.  Upon  this  point  the  court  below  found  as 
follows : — “ The  Elder  Brethren  think  also  that 
tho  pilot  was  to  blame  for  leaving  the  deck  when 
ho  did;  that  he  ought  not  to  have  gono  away  into 
the  chart  room  when  she  was  three  quarters  swung 
to  the  ebb  tide ; he  ought  to  have  waited  till  she 
was  fully  swung,  and  himself  superintended  that 
manoeuvre,  anu  seen  that  her  helm  was  properly 
put.  Ho  left  her  helm  amidships.  No  blame 
attaches  to  the  City  of  Cambridge  with  respect  to 
tho  men  that  wero  left  on  deck;  thero  seem  to 
have  been  sufficient  men  and  they  were  properly 
placed.  It  is  to  be  observed,  that  when  the  vessel 
swung,  the  wind  and  tide  were  opposed,  and  no 
blame  at  all  attaches,  in  the  opinion  of  the  Elder 
Brethren,  with  which  I agree,  to  Boyle,  the  quarter- 
master, in  the  manoeuvre  which  ho  effected.  He 
executed  the  right  manoeuvre  in  counteracting  the 
sheer  the  vassal  had  taken,  and  there  was  no  delay 
in  executing  it,” — what  ho  did  was  to  starboard 
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the  helm, — “ nor  is  there  any  reason  to  suppose 
that  the  pilot,  if  he  hod  been  on  deck  instead  of  in 
the  chart  room,  would  have  directed  anything  to 
be  done  different  from  what  was  done  in  his 
absence.”  Their  Lordships  concur  in  that  finding. 

Another  ground  of  blame  is  that  a good  look-out 
was  not  kept  by  the  crew  whon  the  vessel  was 
drifting,  and  particularly  that  they  did  not  report 
the  Birmdh.  It  is  unquestionable  that,  os  a rule, 
it  is  the  duty  of  the  crew  of  the  ship  to  keep  a 
good  look-out,  and  to  assist  in  that  way  the  pilot  in 
charge.  But  in  the  present  case  the  court  below 
have  found  that  there  was  no  want  of  look-out, 
and  their  LordshipB  agree  with  this  finding.  The 
master  was  on  the  bridge  with  the  pilot,  and  the 
Birmah  was  seen  and  reported  by  him  to  the  pilot, 
and  both  had  her  in  view  for  a considerable  time 
before  the  collision. 

The  only  remaining  imputation  on  the  crow 
is,  that  as  soon  os  the  chain  of  the  port  anchor 
broke,  the  starboard  anchor  ought  to  have  been 
at  once  let  go.  This  may  have  been  a right 
manoeuvre.  or  it  may  be,  that  as  the  vessel 
was  athwart  the  tide,  it  was  better  to  use  the 
steam  at  command,  so  as  to  get  her  head  to  the 
tide,  as  the  pilot  afterwards  attempted  to  do.  She 
was  to  some  extent  athwart  the  tide  when  Bhe 
originally  sheered  and  the  cable  snapped,  and  no 
doubt  at  the  moment  when  the  cable  snapped  her 
head  flew  still  further  to  the  west,  one  was 
therefore  to  a great  degree  broadside  to  the  tide  at 
the  time  when  it  is  suggested  that  the  anchor 
ought  to  have  been  dropped.  But,  however  that 
may  be,  it  was  a manomvro  that  was  properly 
within  the  province  of  the  pilot  to  judge  or  and 
direct.  If  ho  had  not  been  at  hand,  it  would  have 
been  the  duty  of  the  officers  of  the  ship  at  once  to 
have  acted,  and  dropped  the  anchor,  if  it  had  been 
a proper  measure;  out  in  this  case  the  pilot  was 
at  hand.  It  is  true  that  he  had  gone  to  tne  chart- 
house  to  lie  down,  but  he  had  given  directions  to 
be  called  if  anything  went  amiss.  In  point  of  fact 
he  felt  the  jerk  caused  by  the  snapping  of  the 
cable,  and  came  to  the  chart-house  door  as  soon  as 
the  mate,  who  instantly  ran  to  him,  reachod  it* 
and  very  shortly  afterwards  he  was  on  deck. 

Now,  although  it  would  have  been  the  duty  of  the 
officers  of  the  ship  to  act  at  once  if  there  had  been 
immediate  necessity  for  so  doing,  as,  for  instance, 
to  prevent  a collision  which  was  imminent,  their 
Lordships  think  it  cannot  bo  said  that  the  emer- 
gency was  so  pressing,  or  the  measures  to  be 
adopted  so  plain,  that  they  were  not  justified  in 
resorting  to  the  pilot  in  charge  of  the  ship  when 
be  was  so  near  at  hand.  The  dangers  of  a divided 
command  are  great,  and  must  be  taken  into  account 
in  dealing  with  questions  of  this  kind.  The  rela- 
tive duties  of  the  crew  and  pilot  were  discussed  in 
two  cases,  which  are  to  be  found  in  7 Moore 
P.C.C.  The  first  is  The  Christiana  (p.  171).  In 
that  case  Baron  Parke,  in  giving  the  judg- 
ment of  the  Committee  says,  M The  duties  of  the 
master  and  tho  pilot  are  in  many  respocts  clearly 
defined.  Although  the  pilot  has  charge  of  tho 
ship,  the  owners  are  most  clearly  responsible  to 
third  persons  for  the  sufficiencies  of  the  ship  nnd 
her  equipments,  tho  competency  of  tho  master 
and  crew,  and  their  obedience  to  the  orders  of  the 
pilot  in  everything  that  concerns  hiB  duty,  and 
under  ordinary  circumstances  we  think  that  hia 
commands  are  to  be  implicitly  obeyed.  To  him 
belongs  the  whole  conduct  of  the  navigation  of 


the  ship,  to  the  safety  of  which  it  is  important  that 
the  chief  direction  should  be  vested  in  one  only.” 
Then  there  being  a question  about  tho  neglect  to 
set  the  staysail  and  jib  under  the  circum. stances 
in  which  tho  ship  was  placed,  the  learned  jndge 
says : — *'  The  pilot  has  unquestionably  the  sole 
direction  of  the  vessel  in  those  respects  where  his 
local  knowledge  is  presumably  required.  The 
direction,  tho  course,  the  manoeuvres  of  the  vessel 
when  sailing  belong  to  him ; and  tho  Trinity 
Masters  therefore  rightly  decided  that  the 
neglect  to  set  the  staysail  and  jib,  after  the 
Christiana  was  driven  from  her  anchorage,  was 
the  fault  of  the  pilot  alone.  It  was  also  his 
sole  duty  to  select  the  proper  anchorage  place 
and  mode  of  anchoring  and  preparing  for  anchor- 
ing, as  was  held  to  be  clear  in  the  case  of  The 
Gipsy  King  (2  W.  Rob.  5217.)”  And  in  the  case  of 
The  Lochliho  (7  Mooro  P.C.C.  430),  Lord  Kingsdown 
in  giving  the  judgment  of  the  Committee  in  that 
case,  it  being  a question  whether  tho  vessel  ought 
to  have  sailed  through  the  Downs,  says  : — “ It  was 
contended  at  the  bar  that  in  this  case  tho  impro- 
priety of  sailing  through  the  Downs  was  so  manifest 
that  the  captain  ought  to  have  refused,  in  spito  of 
the  pilot’s  opinion,  to  permit  the  ship  to  proceed, 
but  wo  cannot  assent  to  this.  It  would  bo  very 
dangerous  to  hold  that  there  can  be  any  divided 
authority  in  the  ship  with  reference  to  the  same 
subject ; and  whether  the  ship  was  to  anchor  or  to 
proceed  was  a matter  which  we  think  belonged 
exclusively  to  tho  pilot  to  decide.” 

Their  Lordships,  therefore,  have  come  to  the 
conclusion  that  as  regards  this  point  of  blame, 
none  is  properly  imputable  to  the  crew.  Being 
of  this  opinion,  it  becomes  unnecessary  to  con- 
sider the  further  points  urged  by  the  respon- 
dent’s counsel,  namely,  that  this  default,  if 
established,  was  too  remote  from  the  immediate 
causo  of  tho  collision  to  render  the  respon- 
dents liable  for  tbe  consequences  of  it.  But 
it  is  to  be  observed  that  in  the  interval  between 
the  time  when  the  vessel  parted  from  her  anchor 
and  the  collision  she  was  under  the  control  of 
the  pilot,  who  might,  if  he  had  employed  tho 
engine  power  at  his  command,  have  given  her  a 
new  and  independent  course  which  would  havo 
avoided  the  collision. 

In  the  result  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  judgment  of  the  court  below 
ought  to  be  affirinod,  and  this  appeal  dismissed, 
with  costs. 

Appeal  dismissed  and  decree  affirmed . 

Solicitors  for  the  appellants,  XV.  W.  Wynne , 
agent  for  Simpson  and  North,  Liverpool. 

Solicitors  for  the  respondents,  Gregory  and  Co., 
agents  for  Duncan,  Hill,  and  Dickinson,  Liverpool. 
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George  v.  Wattb. 

Action  for  negligence — General  allegations  of  neg- 
ligence.— Application  for  particulars. — Negligence 
in  the  navigation  of  a ship. 

Where  the  declaration  in  an  action  against  the 
defendant  for  negligent  navigation  of  his  shiv, 
causing  injury  to  the.  plaintiff,  contains  only 
general  allegations  of  negligence  on  the  part  of 
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the  defendant  in  respect  of  navigation,  and  of 
keeping  the  machinery  and  the  ship  in  good  repair, 
the  court  will  not  require  the  plaintiff  to  give 
particulars  of  matters  which  he  may  suppose  to 
constitute  the  negligence  of  the  defendant,  because 
these  matters  are  within  the  knowledge  of  the 
defendant  and  his  servants,  and  not  necessarily 
within  the  personal  knowledge  of  the  plaintiff. 
The  declaration  in  this  action  alleged  that  the 
plaintiff  was  received  us  a passenger,  to  be  safely 
and  securely  carried  on  the  defendant’s  steamer 
for  reward  to  the  defendant,  and  that  the  defendant 
did  not  find  or  provide  a suitable  cabin,  or  proper 
and  sufficient  food  or  accommodation,  or  do  what 
was  necessary  for  the  personal  comfort  of  the 
plaintiff,  though  not  prevented  by  perils,  &c„  and 
that  the  defendant  aid  not  use  proper  care  that 
the  ship  should  be  kept  in  proper  repair,  or  that 
it  should  be  nuvigated  with  due  skill,  <fcc.,  whereby 
the  plaintiff  was  injured. 

An  order  was  obtained  by  the  defendant  for 
particulars  to  ho  delivered  of  the  negligence  and 
injuries  complained  of  under  this  declaration,  and 
this  order  was  made  by  the  master  in  very  wide 
terms,  ordering  the  plaintiff  to  give  particulars  to 
the  defendant  of  the  wounds,  bruises,  and  injuries 
mentioned  in  tbe  declaration,  of  the  number  of 
days  tbe  plaintiff  was  kept  without  food,  and  of 
the  expenses  he  had  incurred,  and  of  the  negligence 
alleged  in  respect  of  the  navigation  and  repair  of 
the  ship,  and  of  its  machinery. 

L.  Kelly , on  a previous  day,  obtained  a rulo 
calling  on  the  defendants  to  show  cause  why  so 
much  of  the  order  should  not  be  rescinded  as 
required  the  plaintiff  to  give  particulars  of  the 
negligence  in  navigation  and  repair  of  the  ship  and 
machinery.  In  moving  for  the  rule  nisi  he  cited 
Brown  v.  Ttu'  Great  Western  Railway  Company 
(26  L.  T.  Rep.  N.  S.  808)  and  Peppiatt  v.  Smith 
(11  L.  T.  Hep.  N.  8. 180;  3 JT.  &,  C.  129). 

Gainsford  Bruce  now  showed  cause. — If  these  par- 
ticulars are  not  given  to  the  defendant  he  will  havo 
no  intimation  of  what  is  the  negligence  complained 
of,  and  will  be  unable  to  prepare  evidence  to 
disprove  it.  There  has  been  a Board  of  Trade 
inquiry  in  this  case,  so  that  the  plaintiff  will  have 
had  bis  attention  drawn  to  the  circumstances  of 
the  shipwreck,  and  wo  want,  to  know  on  what, 
among  the  facts  there  elicited,  he  relies  as  evidence 
of  negligence.  Some  time,  sooner  or  later,  it  must 
be  stated  ; why  is  he  not  before  the  trial  to  give 
us  this  reasonable  information  ? The  judge  at  the 
trial  will  amend  particulars  if  something  is  omitted 
in  them  which  the  defendant  ought  to  havo  been 

fireparcd  to  meet ; but  now  we  shall  be  prevented 
rom  knowing  at  all  what  sort  of  evidence  will  be 
produced  against  us,  while  the  plaintiff  will  be 
practically  unfettered.  Where  negligence  in  navi- 
gation and  in  repair  of  a ship  is  alleged,  questions 
involving  scientific  witnesses  may  arise  on  num- 
berless little  points,  and  we  are  entitled  to  know 
beforehand  what  points  are  intended  to  be  raised. 
[Lord  Coleridge,  C.J. — It  is  for  you  to  know 
what  your  own  servants’  negligence  is,  not  for 
the  plaintiff  to  guess  at  what  it  may  havo  been.] 
This  will  entirely  prevent  particulars  being  given 
in  actions  of  this  kind,  and  the  plaintiff  will 
never  know  before  the  trial  what  is  complained  of, 
what  he  has  to  go  into  court  to  meet.  This  is 
surely  contrary  to  the  general  practice  hitherto, 
which  tends  to  make  the  issue  between  the  parties 
as  distinct  as  possible.  Tbe  two  cases  cited  are 


totally  beside  tlie  question.  In  Brown  v.  The 
Great  Western  Railway  Company  the  particulars 
of  injuries  wero  refused  because  no  affidavit  had 
been  filed  of  want  of  knowledge  of  tbe  nature  of 
those  injuries.  In  Peppiatt  v.  Smith  the  question 
related  to  interrogatories,  and  not  to  particulars. 
Interrogatories  are  for  the  purpose  of  establishing 
a plaintiff's  or  defendant's  own  case,  whilst  par- 
ticulars are  given  by  a defendant  to  define  his 
claim. 

L.  Kelly,  in  support  of  the  rule,  was  not  called 
on. 

Lord  Coleridge,  C.J. — I think  this  rule  must  be 
made  absolute,  rescinding  the  order  of  the  master 
to  the  extent  to  which  we  are  asked  to  do  ho.  That 
is,  the  plaintiff  ought  not  to  be  required  to  give 
jvarticulars  of  the  alleged  negligence  of  the  de- 
fendant in  respect  of  the  navigation  and  machinery 
and  repair  of  the  ship.  In  the  case  in  the  Ex- 
chequer, cited  when  this  rulo  was  moved,  the 
court  would  not  give  the  particulars  which  are 
here  given  by  consent,  or  at  any  rate  not  objected 
to  as  included  in  this  order,  viz.  as  to  the  injuries 
sustained  by  the  plaintiff:  d multo  fortiori  as  it 
seems  to  me,  the  court  would  not  give  particulars 
of  the  defendant’s  negligence.  The  plaintiff  does 
not  object  to  specify  everything  within  his  personal 
knowledge,  hut  he  does  reasonably  object  to  spe- 
culate on  things  within  the  knowledge  of  the 
defendant ; he  might  easily  make  a wrong  guess, 
and  the  defendant  might  so  evade  the  decision  of 
the  true  issue.  We  do  not  mean  to  lay  down  a 
rule  that  in  actions  of  tort  particulars  will  not  be 
allowed,  but  what  is  asked  for  here  seems  to  go 
beyond  anything  that  is  proper  or  necessary. 

Keating  and  Denman,  JJ.,  concurred. 

Rule  absolute. 

Attorney  for  plaintiff,  J.  II.  Wrentmers. 

Attorney  for  defendant,  A.  B.  Hoyle. 


April  23  and  27, 1874. 

Hendricks  o.  Australasian  Insurance  Company. 

Marine  insurance — English  and  Dutch  policy — 
Whether  implied — Implied  reference  in  one  policy 
to  the  other — Particular  average — Meaning  in 
English  policy  of  " to  pay  hoses  on  Dutch  terms  " 
— “ Stranded  ” — Whether  parties  to  English 
policy  bound  by  Dutch  average  statement. 

The  plaintiff  having  insured  goods  with  Dutch 
underwriters  upon  a Dutch  policy,  afterwards 
insured  the  same  goods  with  the  defendants,  being 
English  underwriters,  upon  an  English  policy, 
which  latter  policy  contained  the  words,  “ to  cover 
only  the  risk  excepted  by  the  clause  warranted 
free  from,  particular  average  unless  the  vessel  be 
stranded,  sunk,  or  burnt.  To  pay  all  claims  and 
losses  on  Dutch  terms,  and  according  to  statement 
made  up  by  the  official  depecheur  tn  Holland.” 
The  defendants,  at  the  time  the  policy  was  effected, 
knew  that  the  goods  had  been  already  insured 
somewhere,  but  had  no  notice  either  of  the  terms 
or  of  the  existence  of  the  Dutch  policy. 

The  vessel  “stranded”  according  to  English  law, 
but  not  according  to  Dutch  law.  An  average 
statement  was  made  up  according  to  the  terms  of 
the  English  policy,  but  according  to  the  principles 
of  the  Dutch  law,  showing  a particular  average 
loss : 

Held,  upon  a sjwcial  case,  first,  that  the  terms  of  the 
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English  policy,  did  not  amount  to  notice  to  the 
defendants  of  the  Dutch  policy,  and  that  the 
English  policy  was  to  he  construed  independently 
thereof;  but. 

Secondly,  that  the  defendants  were  hound  by  the 
average  statement,  and  the  plaintiff,  consequently, 
toils  entitled  to  judgment. 

Hams  v.  Scaramanga  (ante,  vol.  1,  p.  339 ; *26  L.  T. 

Ar.  »S\  697 ; L.  Rep.  7 C.  P.  -181 ),  and  Stewart 
r.  West  India  and  Pacific  Steamship  Company 
{ante,  vol.  \,  p.  528;  vol.  2 , p.  32;  28  L.  T.  Rep. 
N.  S.  /40;  Jj.  Rep.  8 Q.  B.  362),  discussed  and 
followed. 

This  was  an  action  to  recover  the  sum  of  5031.,  the 
amount  of  a particular  average  loss  alleged  to  bo 
sustained  by  the  plaintiff,  as  owner  of  a cargo  of 
sugar,  and  the  following  case  was  stated  by  con- 
sent of  the  parties  for  the  opinion  of  the  court, 
without  pleadiugs,  pursuant  to  sect.  46  of  the  Com- 
mon Law  Procedure  Act  1852. 

Cask. 

1.  The  plaintiff  is  a merchant  carrying  on  busi- 
ness at  Amsterdam,  in  Holland,  and  the  defendants 
are  a company  carrying  on  business  as  under- 
writers in  tho  city  of  London. 

2.  On  the  1st  March  1870,  the  plaintiff,  under  the 
name  of  A.  Hendricks  and  Co.,  effected  with  the 
defendants  a policy  of  insurance  upon  sugars,  the 
cargo  of  the  British  ship  Feipdua. 

3.  In  that  policy  the  insured  voyage  is  de- 
scribed os  follows : — “ Lost  or  not  lost,  at  or  from 
any  port  or  ports  and,  (or)  places  in  Java,  and  (or) 
Sumatra,  in  any  rotation  backwards  and  forwards, 
and  forwards  and  backwards,  to  the  vessel's  port 
cr  ports  of  discharge  in  Holland  and  the  subject 
matter  insured  and  the  risks  insured  are  described 
as  follows : — The  said  ship,  Ac.,  goods,  and  mer- 
chandise, <tc.,  for  so  mnch  as  concerns  the  assured, 
by  agreement  between  the  assured  and  the  said 
company  in  this  policy,  arc  and  shall  be  rated  nnd 
valued  at  20001.  on  6715  bags  unclayed  brown 
sugar  (being  in  22  series  of  300  bags  each,  and  1 
series  of  115  bags),  valued  at  4 000f.,  to  cover 
only  the  risks  only  excepted  by  the  clause,  ‘ war- 
ranted free  from  particular  average,  unless  the 
Tessel  be  stranded,  sunk,  or  burnt;’  to  pay  all 
claims  and  losses  on  Dutch  terms,  and  according 
to  statement  made  up  by  official  depdeheur  in 
Holland,  being  warranted  free  from  particular 
average,  unless  amounting  to  10  per  cent,  on  each 
jeries.”  A copy  of  this  policy  marked  A,  will  be 
found  in  the  appendix  to  this  case,  and  may  be 
referred  to  as  part  of  this  case.(u)  The  risk  so 

u is  toe  material  part  of  policy  A : — 

In  the  name  of  God  Atnen.  A.  Hendricks  and  Co.  . . . 
floth  make  assurauce  and  cause  themselves  and  them  and 
everyone?  of  them  to  be  assured  lost  or  not  lost  at  and 
from  any  port  or  ports  and  (or)  places  in  Java  (and  i or  Su. 
®»tra  in  any  rotation  backwards  and  forwards  and  for. 
wards  and  backwards  to  tho  vessel's  port  or  porta  of 
discharge  in  Holland.  With  leave  to  tonch  at  Jill  ports 
places  on  either  side  of  and  at  tho  Cape  of  Good 
Hope  for  all  purposes  including  risk  ot  ersft  to 
and  from  the  ship.  Upon  any  kind  of  goods  and  mer- 
cnandiae  or  profit  on  goods  and  merchandise  whatsoever 
loaden  or  to  be  loaden  and  also  upon  tho  body  tackle  ap- 
P*rel  ordnance  mnuition  artillery  boat  and  othor  furni. 
tore  of.  . . the  Perjietua  . . . beginning  tho  adventure 
open  the  said  goods  and  merchandise  and  profits  on  goods 
»nd  merchandise  from  and  immediately  following  the 
loading  thereof  on  board  the  said  ship  at  as  above  upon 
the  same  ship  Ac.  and  shall  so  continue  and  endure  during 
her  abode  there  upon  the  same  ship  Ac.  and  further  until 


described,  as  hereinbefore  stated,  except  as  to  the 
words  commencing  with  “ to  pay,”  and  ending 
with  “ series,”  is  a risk  well  known  among  Knglish 
underwriters  as  a P.  A.  risk  only.  Tho  term  P.  A. 
only  means  that  the  insurance  is  to  cover  only 
the  risks  excepted  from  what  is  called  a V.  P.  A. 
policy.  The  term  F.  P.  A.  means  that  the  in- 
surance contains  an  exception  in  the  following 
terms : “ Warranted  free  from  particular  average, 
unless  stranded,  sunk,  or  burnt.”  The  P.  A.  risk 
only,  with  the  addition  of  “ Dutch  terms,”  or  an 
exception  of  average  under  10  per  cent.,  is  not  a 
usual  insurance. 

4.  Previously  to  the  making  of  the  before  men- 
tioned policy,  the  plaintiff  had  effected  a policy  of 
insurance  upon  the  same  cargo  with  Dutch  under- 
writers in  Amsterdam.  A translation  of  the  last 
mentioned  policy,  marked  B(a),  will  be  found  in 
the  appendix  to  this  case,  and  may  be  referred  to 
as  part  of  this  case. 

5.  At  the  time  when  the  defendants  executed  the 

toe  said  ship  with  all  her  ordnance  tackle  apparel  Ao. 
and  goods  and  merchandise  or  profits  on  goods  and  mer- 
chandise whatsoever  shall  be  arrived  at  as  above.  Upon 
toe  said  Bhip  Ao.  until  she  hath  moored  at  anchor  twenty- 
four  hours  in  good  safety  and  upon  the  goods  and  mer- 
chandise or  profits  on  goods  and  merchandise  until  the 
same  be  there  discharged  and  safely  landed,  and  it  shall 
be  lawful  for  the  said  ship  Ac.  in  this  voyage  to  proceed 
and  sail  to  and  touch  and  stay  at  any  porta  ana  places 
whatsoever  for  necessary  or  customary  purposes  without 
prejudice  to  this  insurance.  The  said  ship  Ac.  goods  and 
merchandise  Ao.  for  so  much  as  concerns  the  aaimred  by 
agreement  between  the  assured  and  the  said  company  in 
this  policy  arc  and  shall  bo  rated  and  valued  at20<X)(.  on 
6715  bags  unclayed  brown  sugar,  being  in  22  series  of 
300  bags  eaoh,  and  1 series  of  115  bags  valued  at  40001.  To 
cover  only  the  risks  excepted  by  the  clause  warranted 
free  from  particular  average  unless  the  vessel  be  stranded 
sunk  or  burnt.  To  pay  all  claims  and  losses  on  Dutch 
terms  and  according  to  statement  made  np  by  official 
deproheur  in  Holland,  being  warranted  free  from  par- 
ticular average  unless  amounting  to  10  per  cent,  on  each 
scries.  Toncning  the  adventures  and  perils  which  the 
said  company  are  contented  to  bear  and  do  take  upon 
them  in  this  voyage  they  are  of  the  seas  men  of  war 
firo  enemies  pirates  rovers  thieves  jettisons  letters  of 
mart  and  counter  mart  snrprisals  takings  at  sea  arrests 
restraint!*  and  detainments  of  all  kings  princes  and  people 
of  what  nation  condition  or  quality  soevor  barratry 
of  the  masters  and  mariners  and  of  all  other  perils  losses 
and  misfortune*  that  have  or  shall  come  to  the  hurt 
detriment  or  damage  of  the  said  goods  and  merchandise 
Ac.  and  ship  Ac.  or  any  part  thereof.  And  in  case 
of  any  loss  and  misfortune  it  shall  be  lawful  to  the  as- 
sured their  factors  servants  and  assigns  to  sne  labour 
and  travel  for  in  and  about  tho  defence  safeguard  and 
rooovory  of  the  said  goods  and  merchandise  Ac.  and  ship 
Ac.  or  any  part  thereof  without  prejudice  to  this  insur- 
ance to  tho  charges  whereof  tho  said  company  will  con- 
tribute according  to  the  rate  and  quantity  of  tho  sum 
herein  assured.  . . . And  farther  it  is  agreed  by  the  said 
company  that  this  writing  or  policy  of  assurance  shall  be 
of  as  much  force  and  effect  as  tho  surest  writing  or 
policy  of  assurance  heretofore  made  in  Lombard-street  or 
in  the  Royal  Exchange  or  elsewhere  in  I«ondon  and  so 
the  said  company  are  contented  and  do  hereby  promise 
and  bind  themselves  . . . for  the  true  p-rforraance  of 
the  premises  in  consideration  of  a premium  being  paid 
unto  the  said  company  for  this  assurance  by  the  assured 
as  and  after  the  rate  of  SO.1*,  percent. — N.B.  Corn  fish 
flour  saltpetre  salt  fruit  and  seeds  are  warranted  free 
from  average  unless  general  or  tho  ship  bo  stranded. 
•Sugar  tobacco  skins  hides  spirits  hemp  flax  rice  are  war- 
ranted free  from  average  under  bl.  per  cent,  and  ail 
other  goods  also  the  ship  and  freight  are  warranted  free 
from  average  under  31.  per  cent,  unless  general  or  the 
ship  bo  stranded.” 

(a)  It  will  be  seen  from  tho  judgment  that  it  is  not 
necessary  to  sot  out  policy  B. 
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policy  A,  being  the  policy  now  sued  upon,  they 
knew  that  the  goods  had  already  been  insured,  but 
they  had  no  notice  where  the  previous  insurance 
was  effected,  or  whnt  wore  itB  terms,  unless  the 
court  shall  be  of  opinion  that  the  terms  of  the 
policy  amount  to  such  notice. 

6.  On  the  6th  Jan  1870,  the  Perpetua  sailed  on  the 
insured  voyage  from  Probolingo,  in  Java,  bound 
for  Amsterdam,  and  while  descending  the  river, 
about  midnight  of  the  11th  Jan.  1870,  took  the 
ground  at  Oosthook,  near  the  mouth  of  the  river. 

7.  The  following  extract  from  a protest  made  by 
the  master  at  Sourabova  correctly  describes  the 
means  used  to  get  the  ship  off : 

Got  the  gig  out  and  ran  the  stream  anchor  oat  with 
seventy  fathoms  of  a 41in.  warp,  and  hove  & strain  on  it, 
when  the  ship  canted  with  her  head  to  the  eastward ; the 
water  foiling,  conld  do  no  more  till  the  next  flood.  At 
eight,  BtroDg  galea  and  tonally,  with  rain  from  8.W. ; at 
ten , same  weather— set  all  canvass  that  oould  draw,thoship 
striking  but  very  slightly — hoisted  the  long  boat  out  and 
Bounded  round  the  ship,  and  found  deep  water  all  round. 
Pumps  attended  all  the  while,  the  ship  making  one  inch  of 
water  per  hour,  being  half  an  inch  moro  than  before  strik- 
ing. Noon,  usually,  with  rain  ; wind  from  the  . The  12th 
Jan.  began  with  squally  weather  from  the  W.  to  theS.W. 
At  1 p.m.  the  ship  drew  ahead  about  ten  or  fifteen  feet, 
and  held  fast  again  ; got  tho  starboard  bower  in  long 
boat  with  fifty  fathoms  of  strain  chain  : ran  it  oat  and 
hove  a strain  upon  it,  but  without  any  effect,  the  nhip  to 
all  appearance  laying  fast  a little  before  the  mizen  rigging 
upon  the  port  side,  the  ship  making  ten  inches  of  water 
per  hour  from  midnight  to  4 a m.,  the  Bhip  striking 
heavily  on  tho  stern  post ; being  past  high  water  could 
do  no  more  till  the  next  flood.  About  2 p.m.  hoavy  rain 
and  squalls.  The  13th  Jan.  began  with  heavy  squalls  of 
wind  and  rain  ; every  stick  set.  At  1 p.m.  the  ship  began 
to  move  ; manned  the  windlass  and  hove  all  possible 
strain,  when  a heavy  squall  coming  on  at  tho  time,  the 
ship  slipped  off  and  swung  to  her  anchor,  the  pumps  all 
the  time  constantly  going.  Clewed  np&ll  the  small  sails, 
veered  away  upon  the  starboard  anchor  to  fifty  fathoms, 
and  seventy  fathoms  upon  the  warp. 

8.  The  ship  having  been  got  off  in  the  manner 
described  in  the  last  paragraph,  sailed  for  Sourn- 
baya.  The  cargo  was  there  discharged,  and  the 
repairs  to  the  hull  of  the  ship  rendered  neces- 
sary by  her  taking  the  ground  at  Oosthook  were 
effected.  The  cargo  was  then  reloaded,  and  about 
the  end  of  March  1870  the  ship  sailed  for  Amster- 
dam, where  she  arrived  in  due  course,  and  deli- 
vered her  cargo. 

9.  The  sugars,  on  being  unshipped  at  Amsterdam, 
were  found  to  have  received  damage  from  the  ship 
having  taken  the  ground  at  Oosthook,  and  there- 
upon the  owners  of  the  ship  Perpetua,  and  the 
plaintiff,  as  owner  of  the  cargo,  made  ail  applica- 
tion to  Dr.  James  Wertheim  to  draw  up  a state- 
ment of  average.  Dr.  Wertheim  is  an  official 
depecheur  at  Amsterdam,  that  is,  an  average  ad- 
juster appointed  to  prepare  average  statements  by 
the  Association  of  Underwriters  and  Shipowners 
at  the  Exchange  at  Amsterdam. 

10.  In  pursuance  of  the  before-mentioned  appli- 
cation, Dr.  Wertheim  prepared,  amongst  ofchor 
things,  and  signed  a statement,  dated  the  28th 
March  1871,  of  particular  average,  showing  a sura 
of  503 1.  as  payable  by  the  defendants  to  the  plain- 
tiff under  the  policy  A now  sued  upon.  A copy  of 
this  statement,  marked  U (a),  will  lie  found  in  the 

(a)  This  statement  was  headed,  “ Account  particular 
average  on  unclayed  brown  sugar,  per  Perpetua,"  Ac., 
and  after  setting  out  tho  facts  and  figures,  and  showing 
a sum  of  5031.  due  from  the  defendants  to  the  plaintiff, 
concluded  as  follows : — 

“ Considering  that  the  'sugar  was  insured  free  from 


appendix  to  this  case,  and  may  be  referred  to  as 
part  of  this  case.  The  figures  upon  which  this 
adjustment  is  made  arc  to  bo  taken,  for  the  pur- 
poses of  this  case  to  lie  correct. 

11.  By  the  expression  “ series,’*  in  the  policy  A, 
was  meant  the  j<ackages  in  which  the  sugars  were 
packed.  The  lass  amounted  to  or  exceeded  10  per 
cent,  on  each  series,  upon  which  a loss  has  been 
adjusted  in  tho  statement  so  prepared  by  Dr. 
Wertheim. 

12.  At  Amsterdam  and  Rotterdam,  there  are 
regulations  in  force  as  between  underwriters  and 
shipowners.  These  regulations  are  made  by  the 
Association  of  Underwriters  and  Shipowners  in 
each  of  those  towns,  and  arc  altered  from  time  to 
time.  These  regulations  are  recognised  by  the 
Dutch  law  ns  binding  in  the  sense  that  they  are 
taken  to  bo  imported  into  every  policy  of  insur- 
ance mado  at  Amsterdam  and  Rotterdam  respec- 
tively, unless  the  terms  of  the  policy  exclude  them. 
Tho  regulations  of  Amsterdam,  at  the  times  of  the 
making  of  the  policies  hereinbefore  mentioned, 
contained  and  still  do  contaiu  provisions  os  to 
particular  average,  of  which  the  following  is  a 
translation : — “ In  insurances  contracted  with  the 
condition,  ‘free  from  particular  average,*  the  in 
surer  has  to  indemnify  tho  damage  that  has 
occurred  only  when  the  vessel  has  suffered  ship- 
wreck, the  snip  and  cargo,  or  tho  cargo  alone,  has 
taken  fire,  or  in  case  of  stranding,  provided  that 
such  damage  amounts  to  10  per  cent,  or  more.” 

13.  By  stranding  is  understood  that  a ship 
having  got  aground  remains  fixed,  and  can  be  got 
off  only  by  extraordinary  measures.  In  the  sense 
of  this  clause  are  regarded  as  extraordinary  mea- 
sures the  catting  of  masts,  the  heaving  overboard 
or  landing  of  the  curgo,  &c. ; and  as  ordinary 
measures,  tho  winding  on  the  anchors  or  on  the 
shore,  tho  working  with  the  sails,  and  the  like. 
The  regulations  of  Rotterdam  contain  provisions 
identical  with  these,  except  that  for  10  per  cent,  is 
substituted  3 per  cent.  It  is  agreed  that  accord- 
ing to  the  regulations,  assuming  them  to  be  appli- 
cable to  the  policy  A now  sued  upon  (which  the 
defendants  deny),  the  ship  had  not,  under  the 
circumstances  stated  in  this  case,  stranded. 

14.  At  the  time  of  tho  making  of  the  policy  A 
now  sued  upon,  and  at  the  time  of  tho  commence- 
ment of  the  risk,  and  until  and  at  the  time  of  the 
huppening  of  the  loss  described  in  this  case,  tho 
plaintiff  was  interested  in  tho  sugars  to  the  amount 
of  the  valuation  in  and  of  the  sum  insured  by  thG 
policy. 

15.  It  is  well  known  among  underwriters  that 
the  adjustment  of  particular  average  in  Holland  is 
more  favourable  to  the  underwriters  than  an  ad- 
justment in  England.  The  court  may  draw 
inferences  of  fact. 

Tho  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiff  is  entitled  to  recover  in  this 
action?  If  the  court  shall  be  of  opinion  in  the 
affirmative,  then  judgment  shall  bo  entered  up  for 
the  plaintiff  for  5031.,  together  with  such  interest 
thereon,  as  the  court  may  direct,  and  costs  of  suit. 

particular  average,  according  to  Amsterdam  Exchange 
conditions,  and  that  risk  covered  by  the  English  in- 
surance. 

“ Considering  that  the af ores tated  damage,  however,  the 
ship  stranded,  but  (tic)  wsa  floated  by  no  extraordinary 
measures,  cannot  be  claimed  from  the  Dutch  under- 
writers,  the  insured  is  entitled  to  recover  the  said  damage 
under  the  English  policies. 

(Signed)  " Jas.  Wkbtusim,  LL.D.” 
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If  the  court  shall  be  of  opinion  in  the  negative, 
then  judgment  of  nol.  pro*,  shall  be  entered  for 
the  defendants,  with  costs  of  defonco. 

The  plaintiff’s  points  were,  that  by  the  terms  of 
the  policy  sued  on  the  defendants  had  notice  that 
the  risks  intended  to  be  covered  by  the  policy  sued 
on,  were  risks  excepted  out  of  a Dutch  and  not 
out  of  an  English  policy  of  sea  insurance ; that 
the  expression,  “Dutch  terms,”  used  in  tho 
policy  sued  on,  means  tho  law  and  regulations 
recognised  and  observed  as  between  underwriters 
and  assured  in  Holland  ; that  the  defendants,  by 
agreeing  to  pay  all  claims  and  losses  on  Dutch 
terms,  became  liable  to  pay  all  such  claims  and 
losses  as  would  be  valid  and  binding  on  them  ac- 
cording to  the  law  and  regulations  recognised  and 
observed  as  between  underwriters  and  assured  in 
Holland ; that  according  to  such  law  and  regula- 
tions the  ship  was  not  stranded  ; that  according  to 
such  law  and  regulations,  and  upon  the  facts 
Btated  in  the  case,  tho  plaintiff  sustained  a parti- 
cular average  loss,  the  amount  of  which  the 
plaintiff  is  entitled  in  this  action  to  recover  against 
the  defendants ; that  under  tho  terms  of  the  policy 
sued  on,  the  plaintiff  and  the  defendants  agreed 
to  accept  and  be  bound  by  the  statement  to  be 
made  up  by  an  official  d<5p£cheur  in  Holland,  and 
such  statement  having  been  in  fact  raado  up  by 
by  an  official  d£p£cheur  in  Holland,  is  both  in 
principle  and  details  absolutely  conclusive  between 
the  plaintiff  and  the  defendants,  and  that  it  is  not 
open  to  the  court  to  inquire  into  the  propriety  of 
such  statement. 

The  points  of  the  defendants  were : That  the 
loss  in  question  iB  not  within  the  terms  of  the 
defendants’  policy,  but  is  one  from  which  the  de- 
fendants are  expressly  exempted ; that  the  defen- 
dants’ policy  is  to  be  construed  with  reference  to 
the  law  of  this  country,  and  that  the  disaster  to 
the  ship  was  a stranding  according  to  English 
law ; that  the  terms  of  the  defendants’  policy  were 
no  notice  to  tho  defendants  that  the  goods  were 
already  insured  by  a Dutch  policy,  and  that  if  the 
defendants  were  intended  to  be  bound  by  the  Dutch 
law  it  was  material  that  they  should  have  had 
notice  of  the  law  of  Holland  when  they  took  the 
risk ; that  the  regulations  referred  to  in  sect.  12  of 
the  case  have  no  operation  upon  tho  defendants’ 
policy ; that  the  clause  in  the  policy,  “ To  pay  all 
claims  and  losses  on  Dutch  terms,”  Ac.,  cannot  be 
construed  to  extend  the  defendants’  liability  to  a 
risk  already  excepted  from  the  policy;  that  tho 
statement  referred  to  in  sect.  10  of  the  case  (Dr. 
Wertheim’s  average  statement),  was  not  such  an 
adjustment  as  was  contemplated  by  tho  policy ; 
that  the  official  adjustment  contemplated  by  the 
policy  was  not  one  which  could  not  oporatc  to  ex- 
tend the  risks  described  in  the  policy,  but  only  to 
ascertain  the  amount  of  admitted  losses. 

Baft,  Q.C.  (with  him  Cohen,  Q.C.  and  Will),  for 
the  plaintiff. — The  object  of  the  policy  Bucd  upon 
is  plainly  to  supply  the  defects  of  tho  Dutch  policy, 
which  did  not  protect  the  defendants  against  par- 
ticular average  losses.  This  object  must  have  been 
known  to  the  defendants,  and  the  terms  of  policy 
A arc  notice  to  thorn  of  tho  terms  ot‘  policy  H.  Tho 
cargo  insured  was  Dutch,  the  owner  was  Dutch, 
the  average  adjuster  was  to  be  Dutch,  and  the 
cargo  was  deliverable  in  Hollaud.  [Brett,  J. — 
Would  not  tho  words  of  the  English  policy  ho 
equally  effective  without  any  Dutch  policy  ?]  An 
underwriter  must  be  taken  to  exercise  bis  own 


knowledge,  so  that  the  defendants  must  have 
known  practically  of  the  Dutch  policy.  They  wero 
in  fact  put  upon  inquiry  by  the  use  of  the  expres- 
sion, " Dutch  terms,  which  is  found  to  bo  an 
unusual  expression  by  par.  3 of  the  case,  while  at 
tho  same  time  it  is  found  by  par.  15  that  it  is  well 
known  that  average  adjustment  is  more  favourable 
in  Holland  than  in  England.  [Brett,  J.  referred 
to  Potter  v.  Rankin  (3  Mar.  Law  Cas.  O.  S.  122 ; 
IS  L.  T.  Rep.  N.  & 112;  L.  Rep.  8 C.  P. 
562).  Lord  Coleridge,  C.  J. — Tho  policy  seems 
to  stipulate  not  only  for  Dutch  customs,  but  for 
payment  of  losses  on  Dutch  terms ; the  ques- 
tion is,  what  does  that  expression  mean?]  Tho 
meaning  is  that  the  Dutch  law  is  to  bo  applied 
by  the  Dutch  average  adjuster.  [Brett,  J. — Sup- 
posing the  ship  had  stranded  in  English  waters, 
would  the  losses  be  settled  according  to  English 
law  or  Dutch  law  ?]  According  to  Dutch  law. 
[Denman,  J. — The  court  may  draw  inferences  of 
fact.]  That  being  so,  it  is  a reasonable  inference 
that  policy  A was  intended  to  cover  the  defects  of 
policy  B.  It  is  impossible  otherwise  to  account  for 
tho  insertion  of  the  clause  relating  to  “ Dutch 
terms.” 

Secondly,  the  defendants  are  precluded  from 
contesting  the  statements  of  the  averago  adjuster. 
That  is  the  effect  upon  this  cubc,  of 

Harris  v.  Bcaramingrt , ante,  vol.  1,  p.  339  ; 20  L.  T. 
Rep.  N.  S.  797  ; L.  Rep.  7 C.  P.  481 ; 41  L.  J.  170, 
C.  P.  j 

. Btmoart  r.  The  West  India  and  Pacific  Steamship 
Company,  ante,  vol.  1,  p.  528;  vol.  2,  p.  32;  27 
L.  T.  Rep.  N.  S.  820  ; 28  L.  T.  Rep.  N.  S.  740 ; L. 
Rep.  8 Q.  B.  88,  302. 

In  Harri * v.  Scaramanga  ( ubi  sup.),  a cargo  of  ryo 
was  insured  for  4160k  from  Tagarrog  to  Bremen 
The  policy  contained  the  memorandum,  “ Corn,  Ac., 
are  warranted  free  from  average  unless  general,  or 
the  ship  be  stranded,”  Ac. ; uud  in  the  margin  were 
the  words,  “ To  pay  general  average,  us  per  foreign 
statement,  if  so  made  up.  Warranted  free  from  par- 
ticular average,  unless  the  ship  or  craft  be  stranded, 
sunk,  or  burnt.”  The  underwriters  were  held  to 
be  bound  by  average  statements  admitted  to  b© 
accurate  and  correctly  made  up  in  accordance 
with  tho  law  in  force  in  Bremen  in  respect  of  a loss 
treated  at  Bremen  as  a genoral  average  loss  and 
not  as  a particular  average  loss.  In  Stewart  v. 
West  India  and  Pacific  Steamship  Company  (ubi 
sup.),  the  question  was,  what  was  the  proper  con- 
struction of  tho  terms  “ average,  if  any,  to  bo 
adjusted  by  British  custom,”  and  it  was  held  that 
the  plaintiff' had  by  those  terms  made  the  admitted 
practice  of  British  average  adjusters  part  of  his 
contract,  and  was  therefore  bound  by  such  prac- 
tice, although  erroneous  ; and  this  was  a point-  on 
which  the  judgment  of  the  Court  of  Queen  s Bench 
was  ox  pres  sly  affirmed  by  the  Exchequer  Chamber, 
while  that  court  guarded  itself  from  pronouncing 
whether  or  not  the  loss  was  according  to  the  law 
of  England  the  subject  of  general  average  contri- 
bution. Both  Harris's  case  and  Stewart's  case 
are  in  point  for  the  plaintiff,  but  especially  the 
latter. 

Walk  in  Williams,  Q.C.  (with  him  J.  C.  Mathew), 
for  the  defendants. — The  policy  is  an  English 
policy,  and  must  be  construed  according  to  English 
law,  so  that  “particular  averago”  must  mean 
particular  average  as  defined  by  English  law.  [ He 
referred  to  the  judgment  of  Lord  Ellen  borough, 
C.  J.  in  Burnett  v.  Kensington  {J  T.  It.  210;  1 Esp. 
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416;  Peake's  Add.  Cas.  71).}  The  words,  “to  pay 
all  losses,”  Ac.,  cannot  extend  the  risk  defined  by 
the  words  preceding  them  ; they  only  define  the 
manner  in  which  that  risk  is  to  be  ascertained. 
The  decision  in  Harris  v.  Scnramanga  ( ubi  ftup.) 
can  be  supported  upon  different  grounds  from 
those  stated  in  the  judgments.  [Lord  Coleridge, 
C.  J. — The  court  is  inclined  to  support  that  deci- 
sion upon  its  own  grounds.  Denman,  J.  — 

“ Stranded”  is  an  ambiguous  word  known  in  dif- 
ferent countries  to  have  a different  meaning.  After 
the  word  “ stranded  ” in  this  policy  we  have 
44  Dutch  terms  ” occurring  in  the  very  next  sen- 
tence.] That  is  so ; but  to  give  that  expression 
the  meaning  contended  for  would  be  to  incorporate 
Dutch  law  into  an  English  policy.  [Brett,  J. — 
The  average  adjuster  would  have  to  say  whether 
there  was  a stranding  or  not.  In  this  case  there 
was  no  stranding  by  Dutch  law.  How  are  the 
44  Dutch  terms”  to  operate  if  your  contention  bo 
right  ?]  It  is  submitted  that  neither  in  Holland 
nor  anywhere  else  can  an  average  stater  have  the 
power  to  determine  whether  there  has  been  a 
stranding  or  not,  either  in  law  or  fact.  [Lord 
(.’uLKHi im.k,  C.  J. — In  one  sense  that  may  be  right, 
but  in  another  it  is  wrong.  The  average  stater 
decides  neither  law  nor  facts,  but  he  must  have  both 
the  law  and  the  facts  before  him.  It  seems  to  me 
that  both  in  Harris  v.  Scaramanga  (ubi  sup.)  and 
Stewart  v.  The  West  India  and  Pacific  Steamship 
Company  (ubi  sup.),  the  average  stater  did  in  fact 
what  you  eay  he  cannot  do.  In  both  these  cases 
it  was  found  that  he  was  correct  both  in  law  and 
fact.  It  is  not  contended  that  he  was  wrong  in 
bis  view  of  his  own,  the  Dutch  law,  here.]  His 
average  statement  is  not  a statement  at  all ; it  is 
an  opinion,  with,  as  it  were,  judicial  reasons. 
[Denman,  J. — Supposing  those  reasons  to  be 
wrong,  that  will  not  make  the  decision  wrong.] 
Stewart's  case  (ubi  sup.)  is  distinguishable,  because 
there  was  an  express  agreement  to  be  bound  by 
British  custom.  [Brett,  J.— In  that  case  it  had 
been  strongly  argued  before  the  Exchequer 
Chamber  that  the  practice  of  average  adjusters 
cannot  alter  the  law.  1 was  very  unwilling  to  hold 
this  to  be  so,  and,  therefore,  I drew  up  the  judg- 
ment of  the  Exchequer  Chamber  in  the  form  in 
which  it  now  is.]  The  words  in  the  policy  are, 

“ unless  stranded,  sunk,  or  burnt.”  Suppose  the 
fibip  had  takon  fire,  that  would  of  itself  be  a parti-  j 
cular  average  loss  according  to  English  law,  but  I 
not  so  according  to  Dutch  law,  unless  the  cargo 
were  burnt  too.  The  average  stater  would  then, 
if  the  argument  on  the  other  side  is  followed  out 
to  its  conclusion,  have  a great  and  unreasonable 
responsibility;  he  would  have,  that  is,  the  power  of 
altering  the  words  of  a policy.  The  functions  of 
the  Dutch  average  stater  here  never  arose.  [Lord 
Coleridge,  C.  J. — Before  a claim  can  be  paid  it 
must  bo  made.  In  what  manner  are  the  losses 
under  the  policies  to  lie  estimated,  unless  it  be 
known  what  they  amount  to  according  to  Dutch 
law  ? Hare  you  not  agreed  to  ho  bound  by  Dutch 
principles  ? Denman,  J. — What  is  the  difficulty  of 
nokling  that  stranding  means  a Dutch  Btranding?] 
The  difficulty  is  that  this  is  an  English,  not  a 
Dutch  policy.  [Lord  Coleridge,  C.J. — The  losses 
whereupon  are  to  be  paid  on  Dutch  terms.  Den- 
man, J.— The  more  differences  you  make  out 
between  English  and  Dutch  law  in  the  matter,  tho 
more  it  seems  to  be  against  you.]  The  insertion  of 
44  Dutch  terms  ” cannot  alter  tho  meaning  of 


“ stranded,  sunk,  or  burnt.”  [Denman,  J. — Ac- 
cording to  your  argument,  “ Dutch  terms  ” might 
be  struck  out  altogether.] 

Cohen,  Q.C.,  in  reply,  argued,  first,  that  the  ex- 
pression, 44  Dutch  terms,”  must  have  some  mean- 
ing; that  if  it  did  not  mean  Dutch  law,  the  expres- 
sion, 44  Dutch  average  statement  ” would  nave 
been  sufficient,  so  that  44  Dutch  terms  ” must  have 
some  meaning  not  included  in  44  Dutch  average 
statement,”  which  meaning  could  only  be  that  the 
claims  were  to  bo  made  according  to  Dutch  law, 
and  paid  according  to  Dutch  average  statement ; 
and,  secondly,  that  the  parties  had  expressly  agreed 
to  be  bound  by  the  statement  of  the  Dutch  ave- 
rage adjuster,  wherefore  Harris  v.  Scaramanga 
( uoi  sup.)  was  precisely  in  point. 

Lora  Coleridge,  C.J. — I am  of  opinion  that  the 
plaintiff  is  entitled  to  recover  in  this  case. 

The  question  is,  whether  the  defendants  are  bound 
to  pay  upon  a policy  in  which  the  following  words 
occur:  “To  cover  only  the  iisks  excepted  by  the 
clause  warranted  free  from  particular  average, 
unless  the  vessel  be  stranded,  sunk,  or  burnt?” 
Now,  I agree  iu  the  argument  that  this  policy  is 
to  ho  construed  for  all  purjiosos  of  construction  os 
if  it  stood  absolutely  alone.  Whether  the  words 
which  I have  read  refer  to  another  policy  or  not  is 
quite  immaterial  to  the  question  how  they  are  to 
be  construed.  The  words,  then,  arc  such  as  I have 
read.  Now  if  the  clause  went  no  further  than  the 
words,  44  stranded,  sunk,  or  burnt,”  the  argument 
used  by  Mr.  Williams  with  great  force  would  pre- 
vail. The  policy  would  be  takeu  to  cover  such 
risks  as  are  well  known  to  be  covered  in  an  English 
policy,  and  the  only  claim  sustainable  under  it 
would  be  a claim  sustainable  in  a caso  where,  ac- 
cording to  English  law,  the  vessel  was  stranded, 
sunk,  or  burnt.  But  the  words  of  tho  clause  do 
not  end  here,  but  are  followed  by  words  which 
have  no  meaning  unless  they  are  incorporated  with 
and  govern  the  previous  words,  with  which  they 
form  one  sentence.  These  words  are,  44  to  pay  all 
claims  and  losses  on  Dutch  terms,  and  according 
to  statement  made  up  by  official  depecheur  in 
Holland,  being  warranted  free  from  particular 
average,  unless  amounting  to  10  per  cent,  on  each 
series.”  I am  of  opinion  that  the  whole  scutenco 
must  be  takeu  together,  and  cannot  be  split.  The 
claims  and  losses  are  claims  and  losses  according  to 
British  law,  and  arc  claims  and  losses  which  are  to 
bo  considered  as  accruing  and  to  be  paid  for  ac- 
cording to  the  Dutch  law  applicable  to  the  fore- 
going words  in  the  sentcnco.  The  meaning  is, 
that  the  claims  are  to  be  under  Dutch  law,  and 
the  statement  of  them  made  by  a Dutch  ave- 
rage stater,  who  is  to  make  that  statement  on 
considerations  drawn  from  the  law  with  which  he 
is  himself  acquainted — that  is,  the  law  of  Holland. 
That  being  the  fair  construction  of  the  contract, 
we  have  the  facta  that  the  average  stater  made  up 
his  statement  correctly  according  to  Dutch  law, 
and  that  the  claim  arose  and  the  losses  were 
suffered  and  staled  according  to  Dutch  law.  I 
think,  therefore,  on  principle,  the  plaintiff  is  en- 
titled to  recover. 

My  judgment  would  have  been  to  the  same 
effect  had  the  case  stood  by  itself.  But  it  also 
happens  that  this  is  not  the  first  case  of  the 
kind.  I am  of  opinion  that,  quite  independently  of 
principle,  the  question  in  this  caso  is  ab.-olutoly  con- 
cluded by  tho  two  cases  of  Harms  v.  Scaramanga 
( ubi  sup.),  and  Stewart  v.  The  West  and  Pacific 
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Steamship  Company  (ubi  sup.).  Now  in  Harris  v. 
Scaramanga,  the  agreement  stood  thus:  “To  pay 
general  average,  as  per  foreign  statement,  if  so 
made  up,  warranted  free  from  particular  average, 
unless  the  ship  bo  stranded,  sunk,  or  burnt.”  It 
does  not  become  mo  to  say  that  all  the  ingenuity 
expended  in  arguing  that  case  was  thrown 
away,  but  the  words  tiicro  were  not  clearor  than 
the  words  here.  It  was  contended  in  that  case, 
then,  that  the  object  of  the  disputed  memorandum 
was,  not  to  extend  the  risk  which  the  insurers 
agreed  to  take  upon  themselves  under  the  policy, 
but  a mere  provision  that  if  there  should  be  a 
general  average  loss  according  to  English  law 
arising  from  a peril  insured  against,  the  under- 
writers would  pay  it  according  to  the  foreign 
average  statement,  if  made.  But  the  court  held 
the  contrary,  saying  that  the  words  were  clear 
to  bind  the  defendants  to  pay  according  to  the 
statement  of  the  average  adjuster  made  accord- 
ing to  the  law  of  his  own  country,  and  that  the 
defendants  were  bound  by  that  statement.  Harris 
v.  Scaramanga  ( nbi  sup.)  was  afterwards  reviewed 
in  Stewart  r.  The  West  India  and  Pacific  Steam- 
ship Company  ( nbi  sup.).  There  the  words  were, 
“ average,  if  any,  to  be  adjusted  by  British  cus- 
tom,” and  the  contention  was  that  the  defendants 
were  not  bound  to  pay,  because  they  would  not  be 
bound  to  pay  by  English  law.  Then  the  Court  of 
Queen's  Bench  entered  into  a discussion  as  to 
whether  the  loss  was,  according  to  the  general  law, 
properly  the  subject  of  a general  average  contribu- 
tion. and  pronounced  an  opinion  that  it  was,  but 
further  held  that  the  parties  hod  agreed  to  make 
“ British  custom  ” a part  of  the  contract,  so  as  to 
be  bound  thereby,  for  which  reason  the  judgment 
of  the  court,  which  would  otherwise  have  been  for 
the  plaintiff,  was  given  for  the  defendants.  After- 
wards the  Exchequer  Chamber  distinctly  affirmed 
the  judgment  of  the  Queen’s  Bench  upon  that 
very  point. 

I think  that  these  two  cases,  though  I will  not 
say  they  are  on  all  fours  with,  are  conclusive  in 
principle  of  the  present  case,  so  that  on  authority, 
as  well  as  upon  principle,  our  judgment  ought  to 
be  for  the  plaintiff. 

Brett,  J. — In  this  case  the  contention  for  the 
plaintiff  was,  that  there  were  two  policies,  one  in- 
cluding the  risks  excluded  from  the  other;  and, 
further,  that  although  the  only  risks  excepted  were 
the  risks  excepted  by  an  ordinary  English  policy, 
yet  that  those  risks  were  enlarged  by  the  use  of 
the  expressions,  “ to  pay  all  losses  and  claims  on 
Dutch  terms.”  It  wus  argued  for  the  defendant 
that  the  policy  was  to  be  construed  as  if  no  other 
policy  existed.  It  was  said  that  the  risks  were 
contained  only  in  the  words,  “ sunk,  stranded,  or 
burnt,”  and  that  the  insertion  of  the  subsequent 
phrase  as  to  Dutch  terms  does  not  alter  the  con- 
struction of  the  contract. 

Now,  on  the  first  point,  I am  of  opinion  that  this 
policy,  as  it  does  not  either  refer  to  or  incorporate 
the  Dutch  policy,  is  to  be  construed  as  if  no  other 
policy  were  in  existence.  On  the  second  point, 
the  risks  excepted  are  those  excepted  eo  nomine, 
the  losses  where  the  vessel  had  not  been  sunk, 
stranded,  or  burnt.  If  the  clause  in  the  policy 
had  ended  with  its  first  phrase,  according  to 
all  recognised  rules  of  construction,  tlio  policy 
would  be  treated  os  a pure  Euglish  policy,  and  as 
there  was  stranding,  there  would  be  no  loss.  The 
only  claim  that  could  have  been  maintained  wo  <ld 


be  such  as  the  facts  would  make  out  to  be  a loss 
according  to  English  law.  But  the  clause  does  not 
end  with  its  first  phrase.  That  first  phrase  is 
followed  by  other  words  which  must  have  Bomo 
meaning.  They  are : — “ To  pay  all  claims  and 
losses  on  Dutch  terms,  and  according  to  statement 
made  np  by  official  dep^eheur  in  Holland,  being 
warranted  free  from  particular  average,  unless 
amounting  to  10  per  cent,  on  each  series.”  Those 
words  do  not  apply  to  any  claim  or  any  loss,  but  to 
a claim  for  particular  average,  where  the  ship  has 
boon  stranded,  sunk,  or  burnt.  But  these  words 
can  have  no  meaning  unless  snnk,  stranded,  or 
burnt,  according  to  Dutch  lnw,  is  intended.  It 
must  be  remembered  that  a Dutch  average  stater, 
would  have  to  inquire,  or  an  English  court,  if 
without  the  assistance  of  the  Dutch  average  stater 
would  have  to  inquire,  what  is  the  meaning  of 
stranded  by  Dutcli  law?  If  no  more  than  the 
first  words  wore  to  be  found  in  the  policy,  there 
would  be  no  necessity  for  a Dutch  average  stater. 
But  what  we  have  here  is  an  application  of  English 
law  to  the  first  part  of  the  policy,  subject  to  the 
condition  that  the  only  claim  should  bo  made 
before  a Dutch  average  stator  in  Holland.  And 
the  intention  was,  that  the  Dutch  average  stater 
should  be  governed  in  his  statement  by  Dutch 
law,  with  which  he  was  presumed  to  be  perfectly 
acquainted. 

Therefore,  on  the  true  construction  of  this  policy, 
I am  of  opinion  that  the  plaintiff  is  entitled  to 
recover.  But  the  case  is  not  tho  first  of  its 
kind.  I concur  with  the  Lord  Chief  Justice 
in  thinking  that  it  falls  within  tho  principle  of 
Harris  v.  Scaramanga  (ubi  sup.)  and  Stewart  v. 
The  West  India  and  Pacific  Steamship  Company 
( ubi  sup).  It  is  quite  true,  I suppose,  that  if  a 
foreign  average  stater  made  a statement  founded 
on  no  claim  at  all,  his  statement  would  not  bind. 
But  that  ib  by  no  means  the  present  case.  It  is 
admitted  that  the  Dutch  average  stater  here  was 
right  both  in  his  law  and  his  facts. 

Denman,  J. — I am  of  the  same  opinion.  I entirely 
agree  that  this  policy  is  to  bo  construed  without 
auy  reference  to  the  Dutch  policy,  and  I do  not 
think  that  1 need  say  any  more  on  this  head.  On 
the  second  point,  the  question  is,  what  does  this 
policy  mean  ? [Alter  reading  the  clauso  in  dis- 
pute, the  learned  judge  proceeded :]  After  the 
careful  discussion  which  this  clauso  has  undergone, 
I can  entertain  no  doubt  that  it  means  that  tho 
policy  is  to  be  interpreted  by  Dutch  law.  But  the 
defendant  says  that  this  is  extending  the  terms  of 
the  contract  beyond  their  fair  meaning.  Now  if 
we  were  bound  to  go  by  the  first  part  of  the  clause, 
that  would  be  a very  tenable  argument.  But  wo 
cannot  take  tho  first  port  by  itself ; and,  going  on 
to  the  second  part,  we  come  to  the  expression, 
'*  stranded,”  and  if  we  ask  what  stranded  is,  tho 
answer  is,  stranded  according  to  Dutch  law.  But 
there  remains  one  point  in  favour  of  the  defendants. 
There  is  an  official  deptlcheur,  and  what  he  says 
is  conclusive.  Then,  argues  Mr.  Williams  with 
much  force,  that  tho  official  ddptaheur  cannot 
make  law,  and  that  if  he  had  made  a wrong  state- 
ment, that  statement  would  not  be  binding.  But 
this  last  point  fails,  when  wc  consider  that  in  this 
case  the  statement  was  made  up  on  correct  facts, 
and  was  correct  according  to  Dutch  law.  I do  not 
say  that  if  the  statement  were  wrong  it  would  bind 
the  parties  ; the  probabilities  are  that  it  would  be 
inoperative.  But  in  the  present  case  it  is  quite 
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correct,  so  that  there  is  nothing  to  prevent  the 
plaintiff  from  recovering. 

Judgment  for  plaintiff. 

Cohen,  Q.C.  stated  that  the  arbitrator  had  left  it 
to  the  court  to  say  whether  the  plaintiff  should 
have  interest  or  not,  and  asked  for  interest  accord- 
ingly, stating  that  the  defendants  hod  had  the  nse 
of  the  money  for  three  years. 

The  Court  allowed  interest  for  two  years  only, 
deducting  one  year’s  interest  for  the  period  during  j 
which  the  special  case  had  been  pending. 

Attorneys  for  the  plaintiff,  Pritchard  and  Son*. 

Attorneys  for  the  defendants,  Walton*,  Bubb,  and 
Walton. 


Tuesday,  May  5, 1874. 

Gunn  v.  Roberts. 

Power  of  captain  to  bind  owner*  by  a contract  for 
necessaries — Foreign  port — Agent  duly  authorised 
— Existence  of  agent  not  Jen  own  to  person  sup- 
plying the  necessaries — What  are  necessaries  for  a 
ship  f 

The  master  of  a ship  has  authority  to  pledge  his 
owner's  credit  for  money  borrowed  or  for  goods 
supplied  by  his  ( the  master's)  orders  in  a foreign 
port  only  where  (1)  it  is  necessary  to  borroto 
money  for  the  prosecution  of  the  enterprise,  or  the 
goods  are  reasonably  necessary  for  the  use  of  the 
ship;  (2),  where  neither  the  owner  or  his  duly 
authorised  agent  is  at  the  port,  nor  within  such 
distance  that  he  can  be  reasonably  expected  to 
interfere. 

Want  of  knowledge  of  the  presence  of  the  owner  or 
an  agent  on  the  part  of  the  person  supplying 
goods  or  money  to  a master  will  not  entitle  him  to 
recover  against  the  owner.(a) 

Where  the  captain  of  a ship  in  a foreign  port  ob- 
tained from  the  plaintiff  advances  of  money  and 
*upplie*  for  the  ship,  ooth  of  which  were  neces- 
sary, in  the  sense  that  the  ship  could  not  have 
made  her  voyage  without  obtaining  them  from 
some  one  in  the  port , and  it  was  proved  that  the 
owners  had  instructed  R.  and  Co.  to  be  agents 
for  the  ship  in  the  poit,  and  had  provided  them 
with  funds  for  the  purpose,  of  which  the  captain 
was  fully  aware,  and  that  11.  and  Co.  had  under- 
taken  the  duties  of  agents,  and  had  paid  money, 
and  were  willing  to  have  paid  any  more  that  the 
ship  might  require : 

(a)  The  decisions  of  the  United  States  courts  folly 
support  this  view,  and  even  go  further,  for  it  has  been 
held  in  more  than  one  caso,  that  the  person  who  supplies 
goods  or  money  cannot  recover  against  the  ship,  and 
consequently  not  against  the  owners,  if  it  appears  that 
tho  master  had  no  necessity  to  pledge  the  fihip’a  credit 
by  reason  of  his  having  funds  in  hand  to  supply  the  ship's 
wants ; there  is  a duty  on  the  material  man  to  make 
inquiries  as  to  the  master’s  authority,  before  making 
advances:  ( Thomas  v.  Osborn,  19  Wallace  U.  S.  Sup.  Ct. 
Rep.  22  : rratt  v.  Read,  lb,  350 ; The  Elcdmia,  2 Benedict 
U.  8.  Diet  Ct.,  2nd  Dist.  Rep.  31).  The  general  rule  of 
law  to  be  deduced  from  the  various  American  cases  seems 
to  be  that  even  in  a foreign  port  a master  cannot  pledge 
his  owner’s  credit,  if  the  owner  himself  or  his  agent  be 
present : (See  Parsons  on  Shipping,  vol.  2 pp.  8,  0, 10,  17, 
and  tho  cases  there  cited.)  The  general  rule  never  seems 
to  have  been  really  disputed.  Several  cases  have  been 
decided  which  have  beon  distinguished  on  tho  ground 
that  the  owner  has  ratified  the  master's  authority  : (See 
Provost  v.  Paff/u'n,  0 N.  Y.  Rep.  235,  and  the  cases  there 
cited.)  The  English  rule  as  hero  laid  down  will  be  found 
expressly  adopted  in  a later  case  (Gayer  v.  Babcock,  -18 
N.  Y.  Rep.  154). — Ed. 


Held,  on  the  authority  of  Arthur  v.  Barton  (6  M. 
<$*  W.  138),  that  the  plaintiff  could  not  recover 
against  the  ourners  for  the  goods  and  money 
supplied  to  the  captain,  because  they  had  ap- 
pointed R.  i$'  0°.  as  their  agents  in  the  port ; 
and  that  notwithstanding  that  the  plaintiff  was 
ignorant  of  there  being  any  agents,  ami  had  con- 
tract'd with  the  captain  on  the  faith  of  the 
lattei' s repreuentation  that  he  was  his  own  master, 
and  that  there  were  no  agents  for  the  ship  in  the 
port. 

The  declaration  in  this  action  was  for  money 
advanced  and  lent,  and  for  goods  sold  by  tho 
plaintiff  to  the  defendant ; and  the  pica  was  never 
indebted,  except  as  to  £98  paid  into  court.  The 
case  came  on  for  trial  before  the  late  Lord  Chief 
Justice  Bovill,  at  the  Guildhall,  in  July,  1873,  and 
the  plaintiff  obtaiued  a verdict  for  £113  beyond  tho 
sum  paid  into  court.  Leave  was  reserved  to  the 
defendants  to  move,  and  in  Michaelmas  Term  a 
rule  nisi  was  obtained  to  set  aside  tho  verdict  and 
enter  it  for  the  defendant,  on  the  ground  that 
“ upon  tho  facts  proved  and  found  by  the  jury  and 
admitted,  the  defendant  was  not  liable  in  point  of 
law  for  any  part  of  the  plaintiff's  claim,  or  beyond 
the  sum  paiu  into  court.” 

The  facts  were  that  tho  plaintiff  was  a ship's 
chandler  at  Quebec,  aud  that  the  defendant’s  snip 
Aracana  arrived  there  in  ballast  on  the  13th  Cot. 
to  find  a cargo.  She  was  consigned  to  Ross  and 
Co.,  who  hod  a credit  of  5002.  from  the  defendant 
for  the  purposes  of  the  ship.  It  was  admitted  that 
they  would  have  advanced  more  than  the  5002.  if  they 
had  been  applied  to  by  the  captain.  Tho  captain 
had  been  instructed  that  Ross  and  Co.  were 
agents,  and  that  be  was  not  to  pay  bills  him- 
self, but  was  to  send  them  to  Ross  and  Co.  ; 
and  Ross  and  Co.  had  been  told  not  to  allow 
the  captain  to  have  more  than  small  sums  at 
a time.  These  were  all  private  instructions,  and 
were  not  known  to  the  plaintiff.  It  was  plain  that 
the  stevedore,  and  probably  the  captain,  committed 
a fraud  ou  the  owner  in  reference  to  the  loading 
of  the  ship  with  timber.  However,  the  captain 
applied  to  the  plaintiff  and  obtained  from  him  4272., 
of  which  3002.  was  in  cosh,  and  the  supplies  and 
money  were  such  as  the  ship  was  in  actual  need  of, 
being  for  the  most  port  necessary  for  the  loading 
of  the  ship. 

Tho  Lord  Chief  Justice  led  the  following  among 
other  questions  to  the  jury 

1.  Did  the  plaintiff  before  or  at  the  time  of 
making  tho  supplies  know  that  Ross  and  Co.  had 
authority  to  supply  the  ship  with  all  things  neces- 
sary P — Answer : No. 

2.  Did  the  plaintiff  know  that  Ross  and  Co. were 
agents  for  tho  ship  P — Answer : No. 

3.  Ought  the  plaintiff  to  have  inquired  in  the 
ordinary  course  of  business  P — Answer  : Yes. 

4.  The  jury  also  found  that  tne  goods  supplied 
were  necessaries,  and  it  was  admitted  that  the 
plaintiff  might  have  ascertained  that  Ross  and 
Co.  were  agents  if  ho  hod  inquired. 

Benjamin,  Q.C.  and  Woi-mahl  showed  cause. — 
Tho  point  made  on  the  part  of  the  defendant  is 
that  tho  captain  was  not  the  agent  of  the  defend- 
ant bo  os  to  bind  him ; but  we  contend  that  any 
limitation  of  authority  not  known  to  the  plaintiff 
cannot  bind  tho  latter,  and  tho  captain  is  primd 
facie  clothed  with  a genera]  authority  to  bind  tho 
owners  for  necessaries.  A ship  comes  once,  not 
like  a trader  on  a regular  line,  to  a port  seeking  a 


MARITIME  LAW  CASES. 


251 


C.  P.]  Gunn  «.  Roberts.  [C.  P.* 


cargo.  The  captain  gays  ho  is  his  own  master, 
and  the  things  which  are  supplied  to  him  are  just 
such  as  would  be  wanted  for  the  ship.  No  one 
else  supplies  them  and  yet  it  is  suggested  that  the 
owners  who  have  had  the  things  are  not  liable. 
All  that  is  shown  hero  is  that  Ross  and  Co.  were 
ready  to  supply  money  for  theso  things,  but  they 
did  not  do  so. 

Jt  is  an  important  fact  that  the  captain  having 
borrowed  1500  dollars  from  the  plaintiff,  gave 
an  account  to  the  owners  at  Liverpool,  and 
showed  a bulance  in  hand  of  252  dollars  which 
the  defendant  took  from  him.  This  sum  has 
never  been  returned,  the  08/.  paid  into  court  was 
stated  by  the  defendant  to  bo  for  fresh  meat, 
Ac.,  supplied  in  Quebec,  but  we  contend  that  the 
owners  cannot  ratify  the  act  of  the  mastor  in  part 
only,  but  must  do  so  altogether  if  they  accept  any 
benefit.  Here  the  defendant  actually  took  some 
of  the  money : (See  Bristow*  v.  Whitmore  in  the 
House  of  Lords,  1 Mar.  Law  Cas.  0.  S.  95 ; 

4 L.  T.  Rep.  N.  S.  622.)  What  the  defen- 
dant iB  trying  to  say  is  this,  “ The  captain  is 
not  my  agent,  but  I will  keep  what  he  has  got 
for  me  from  you.”  This  is  a ratification  of  what 
the  master  lias  done. 

But  independently  of  that  the  master  can  bind 
the  owners  for  necessaries,  and  the  jury  have  found 
that  these  were  necessaries.  [Brett,  J. — In  the 
sense  in  which  you  use  necessaries  it  would  be  the 
same  if  the  owner  were  in  the  port.]  No  secret 
instructions  can  affect  the  position  of  the  plaintiff, 
nor  take  away  the  general  authority  possessed  by 
the  master  ns  agent  of  the  owners.  In  Grant  v. 
Norway  (10  C.  B.  686),  a passage  from  Smith’s 
Mercantile  Law,  p.  59,  is  quoted  by  Jervis,  0.  J., 
as  being  a correct  exposition  of  the  law.  “ The 
master  is  a general  agent  to  perform  all  things, 
relating  to  the  usual  employment  of  his  ship,  aud  j 
the  authority  of  such  an  agent  to  perform  all  things 
usual  in  the  line  of  business  in  which  ho  is  employed 
cannot  be  limited  by  any  private  order  or  direction 
not  known  to  the  party  dealing  with  him.” 
[Brett,  J. — Does  that  go  further  than  that  the 
captain  may  bind  within  his  general  authority, 
notwithstanding  secret  orders,  but  that  if  things 
are  not  necessary  he  cannot  bind  the  owners?] 
What  then  is  the  meaning  of  the  term  ? It  must 
mean  necessaries  for  the  ship,  not  that  they  could 
not  be  got  from  some  one  else.  [Brett.  J. — I take 
it  that  if  the  owner  is  in  the  port  with  money  or 
credit,  nothing  is  a necessary  in  the  proper  seuse.] 
Yes  that  is  so,  if  the  owner  or  the  agent  be 
known ; but  thero  is  no  case  deciding  that  the 
plaintiff  is  bound  to  make  inquires  if  there  has 
been  an  agent  secretly  appointed.  In  Williamson 
v.  Page  (l  Car.  A Kir.  581),  it  was  held  that  the 
only  question  for  the  jury  was  whether  under  the 
circumstances  the  captain’s  position  was  such  as 
to  constitute  him  the  authorised  agent  of  the 
owner,  in  order  to  procure  advances,  and  that  the 
state  of  accounts  between  the  captain  and  the 
owner  had  nothing  to  do  with  the  case.  Arthur  v. 
Barton  (6  M.  A W.  138),  which  will  be  urged  most 
strongly  against  the  plaintiff,  is  not  a decision 
against  the  view  wc  are  contending  for.  In  the 
first  place,  what  was  assumed  to  be  there  decided, 
was  not  in  reality  decided.  It  occurs  merely  in 
the  reasoning  of  the  judge,  it  is  an  obiter  dictum , 
and  entitled  no  doubt  to  the  respect  duo  to  a 
great  judge,  but  still  it  was  not  a decision  on  the 
point  of  the  known  existence  of  an  agont  in  the 


port.  In  the  second  place,  accepting  it  as  far  as 
it  goes,  it  may  well  be  that  the  attention  of  the 
court  uot  being  directed  to  that  particular  matter, 
the  proposition  is  stated  without  the  qualification 
which  we  think  is  understood  though  not  expressed 
throughout,  viz.,  that  agent  means  “ known 
agent?’  not  secret  agent.  And  that  this  is 
implied  may  bo  argued  from  tho  use  by  Lord 
Abinger,  of  “ general  ” agent.  Ho  says,  “There- 
fore, if  the  owner  or  his  general  agent  be  at  the 
port,  or  so  noar  it  os  to  be  reasonably  ex- 
pected to  interfere  personally,  the  master  cannot 
unless  specially  authorised,  or  unless  there  be  some 
custom  of  trade  warranting  it,  pledge  the  owner’s 
credit  at  all,  but  must  leave  it  to  him  or  to  his 
agent  to  do  what  is  necessary.”  [Brett,  J. — That 
is  tho  proposition  you  have  to  negative ; tho  fact 
of  the  presence  of  the  agent  in  the  port  deprives 
the  master  of  any  implied  authority,  j The  law  is 
not  now  so  rigid  as  at  the  date  of  Arthur  v.  Barton 
[ubi  sun.).  Edward's  v.  Havill  (14  C.  B.  107) 
shows  that  when  there  was  a reasonable  necessity 
the  captain  might  act  so  as  to  pledge  tho  owner’s 
credit,  though  the  owner  was  within  one  day's 
post.  8o  in  McIntosh  v.  Mitcheson  (4  Lx. 
175),  wliero  it  was  hold  that  the  onus  is  on 
the  plaintiff  to  show  that  the  money  and  goods 
supplied  were  necessaries.  That  onus  wo  ac- 
cepted here,  and  proved  at  the  trial.  In  The 
Riga  ( ante , vol.  1,  p.  246 ; 26  L.  T.  Rep. 
N.  S.  202;  L.  Rep.  3 Ad.  516)  there  is  a re- 
view of  tho  authorities  on  the  meaning  of 
“ necessaries,”  and  the  Court  of  Admiralty 
adopted  Lord  Tcnterden’s  definition,  given  in 
Webster  v.  Seekamv  (4  B.  A Aid.  352) : “ What- 
ever the  owner  of  the  vessel  as  a prudent  man 
would  have  ordered  if  present  at  the  time,  comes 
within  the  meaning  of  the  word  * necessary  ’ as 
applied  to  those  repairs  done  or  things  provided 
for  tho  ship  by  order  of  the  master,  for  which  the 
owners  are  liable.”  In  a recent  American  caso 
McCready  v.  Thorn  (6  Sickels,  51  N.  Y.  R.)  tho 
law  is  reviewed,  and  thence  it  appears  that  the 
necessity  of  borrowing  money  and  the  application 
of  it  must  be  proved  by  the  lender  to  entitle  him 
to  recover,  but  that  is  all ; nothing  is  said  about 
the  discovery  of  a secret  agent.  There  is  the  ana- 
logy of  necessaries  for  infants  and  married  women 
in  favour  of  my  contention.  [Brett,  J. — Is  not 
tho  analogy  of  hypothecation  a better  one  ? It  is 
the  fact  always  of  there  being  an  agent  which  it  is 
important  in  reference  to  bottomry  bonds  to  dis- 
cover. Tho  captain  cannot  hypothecate  if  there  is 
an  agent.]  Hypothecation  is  so  extremo  and 
exceptional  an  act,  that  an  agent  must  become 
known  if  you  advertise.  Consider,  also,  how 
dangerous  it  would  be  to  hold  that  the  mere 
fact  of  there  being  a secret  agent,  necessarily 
prevents  a plaintiff  from  recovering  for  goods 
actually  needed  and  actually  supplied  and  en- 
joyed. It  would  open  a wide  door  to  fraud  by  col- 
lusion between  owners  and  more  colourable  agents. 
And  then  with  regard  to  bottomry  bonds,  tho 
principle  is  not  so  precise  as  is  suggested  by  tho 
court,  for  the  judgment  of  Dr.  Lushington  in  the 
case  of  The  Faithful  (31  L.  J.  81,  Adrr..)  shows, 
that  the  quesgon  of  knowledge  is  not  unimportant. 
He  says,  there  is  this  qualification  of  the  general 
principle,  “If  the  merchant  who  furnishes  those 
supplies,  and  at  tho  same  timo  takes  a bottomry 
bond,  iB  in  a state  of  invincible  ignorance  as  to  the 
existence  of  an  agent  in  the  same  town — the  bond 
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will  be  good;  but  we  must  recollect  that  invincible  j 
ignorance  means  that  ignorance  which  it  is  not  in 
the  power  of  the  merchant  to  overcome  bj  talcing 
requisite  means  to  obtain  information  on  that 
subject.”  If  invincible  ignorance  will  support  a 
bottomry  bond,  surely  such  bond  fide  ignorance 
as  existed  here  will  support  a contract  for  neces- 
saries actually  supplied,  nothing  having  occurred 
to  excite  even  a suspicion  that  the  statement  of 
the  captain  that  there  was  no  agent  was  untrue. 
[Brett,  J.  also  referred  to  The  Alexander  (1  W. 
Rob.  346  ; Johns  v.  Simons,  2 Q.  B.  424-).] 

C.  Russell,  Q.C.  [Cohen, Q.C.  with  him)  in  support 
of  the  rule. — First,  1 say,  that  the  payment  into 
court  is  not  an  admission  of  liability,  nor  that  the 
captain  was  authorised  to  pledge  the  owners’ 
credit.  Then  as  to  the  supposed  ratification.  The 
captain  had  borrowed  money  fiom  the  plaintiff 
and  from  Ross  and  Co.,  and  thoueh  on  returning 
home  he  had  250  dollars  in  hand,  there  was  nothing 
to  show  whose  money  that  was,  so  that  the  de- 
fendant in  receiving  it  did  not  thereby  ratify  the 
captain’s  dealing  with  the  plaintiff;  and  there  is 
no  finding  of  the  jury  to  support  the  theory  of 
ratification.  1 contend  the  onus  is  on  the  plaintiff 
to  establish  that  there  was  authority  in  the  captain 
to  bind  the  owners. 

Secondly,  the  onus  is  not  discharged  by 
merely  showing  that  the  things  were  neces- 
sary to  the  ship,  in  the  sense  of  being  needed 
in  the  prosecution  of  the  voyage,  and  that 
some  one  must  have  supplied  them,  but  that 
regard  must  be  had  to  tno  fact  of  whether  or 
no  the  owner  has  provided  the  captain  with 
funds  or  means  of  otherwise  providing  himself 
with  such  necessaries.  [Buett,  J. — "Will  you  go 
so  far  as  to  say  that  it  must  be  a direction  to 
the  jury,  if  it  be  proved  that  there  was  an 
agent,  that  they  cannot  find  that  goods  supplied 
aliunde  are  necessaries  ?]  Yes,  wo  must  go  that 
length,  and  it  was  so  taken  at  the  trial.  The 
hypothecation  cases  are  in  Williams  and  Bruce’s 
Admiralty  Practice,  p.  42.  But  the  cases  cited 
as  modifying  or  questioning  Arthur  v.  Barton, 
do  not  upon  examination  really  do  so  at  all ; 
and  unless  Arthur  v.  Barton  (ubi  sup.)  is  over- 
ruled, there  can,  I submit,  be  no  doubt  about 
this  cose.  It  is  admitted  that  the  captain 
has  only  a limited  authority,  even  without 
relying  upon  Lord  Abingcr’s  judgment:  he  can- 
not pledge  tho  owner’s  credit  except  for  neces- 
saries for  the  ship,  that  is,  except  in  case  of  neces- 
sity. It  comes  round,  therefore,  to  tho  question, 
What  is  a case  of  necessity  ? and  I contend  that 
the  true  consideration  is  not  merely  whether  the 
thing  itself  is  necessary,  but  whether  it  was  neces- 
sary to  pledge  tho  owner’s  credit  to  get  it.  [Den- 
man, J. — Tho  captain  might  buy  goodB  a dozen  times 
over,  and  they  would  be  equally  necessaries  each 
time.]  Yes,  that  shows  it  by  a reduct  to  ad  absur- 
dum ; if  the  captain  made  away  with  or  misap- 
ropriated  tho  things  supplied,  the  owners  might 
e held  liable  for  necessaries  ad  infinitum  were  the 
construction  contended  for  on  the  other  side  to 
prevail.  [He  was  then  stopped  by  the  court.] 

Brett,  J. — Iu  this  case  the  fncts  are  that  the 
plaintiff  has  supplied  the  captain  of  the  defend- 
ants’ ship  with  certain  goods  and  fftoney  while 
she  was  seeking  a cargo  in  a foreign  port, 
and  such  goods  and  money  may  bo  taken  to 
have  been  necessaries  for  the  ship  in  the  sense 
that  the  ship  could  not  have  sailed  without 


their  having  been  supplied  by  some  one.  But  it 
was  proved  that  the  owners,  the  defendants,  had 
previously  instructed  Ross  and  Co.  to  be  their 
agents  in  that  port  for  the  ship  on  this  voyage,  and 
had  supplied  them  with  certain  funds  on  purpose, 
and  had  authorised  them  to  advance  more  if 
necessary  for  the  voyage,  and  had  appointed  them 
to  be  their  agents  for  the  management  of  the  ship 
at  the  port.  Ross  and  Co.  had  accepted  the  office, 
and  it  was  proved  were  ready,  able,  and  willing  to 
do  anything  that  was  necessary,  and  had  in  fact  al- 
ready made  some  advances  and  provided  some  sup- 
plies. The  captain,  though  he  Knew  nil  this  as  to 
the  appointment  of  Ross  and  Co.  as  agents 
(although  I may  say  that  it  seems  to  me  immaterial 
whether  he  knew  or  not)  yet  fraudulently  gave 
orders  to  the  plaintiff  for  goods  for  the  ship.  It 
was  admitted  that  the  plaintiff  was  not  cognisant 
of  the  fraud,  and  knew  nothing  of  Ross  and  Co. ; 
but  it  wa^i  found  by  the  jury  that  he  might  by 
inquiry  have  discovered  that  there  was  an  agent, 
ana  then  by  inquiry  of  Ross  and  Co.  have  known 
of  the  real  position  of  the  ship  and  of  the  captain. 
Under  these  circumstances  the  plaintiff  having 
supplied  goods  on  the  defendant’s  credit  brought 
an  action  for  money  lent  and  for  goods  delivered 
under  an  alleged  contract  between  the  plaintiff  and 
the  defendants,  the  latter  acting  through  their 
agent,  the  captain  of  the  ship. 

One  point  which  is  urged  on  behalf  of  the  plain- 
tiff is  this,  that  although  the  captain  was  not  au- 
thorised to  pledge  the  defendant’s  credit,  yet  as  he 
did  actually  borrow  money,  and  the  defendants 
have,  by  receiving  part  of  that  money,  ratified  the 
act  of  the  captain,  they  are  liable  to  repay  the 
money  so  borrowed.  Now  that  they  might  have 
ratified  is  undoubted,  but  then  it  was  necessary  to 
show  that  they  had  received  part  of  the  money  as 
coming  from  the  plaintiff,  and  that  they  knew 
of  the  proceedings  and  arrangement.  But  here 
there  was  no  knowledge;  ana  I am  clearly  of 
opinion  that  here  there  has  been  no  ratification. 
The  case,  therefore,  is  an  ordinary  one  of  money 
and  goods  supplied  on  a captain's  order. 

The  action  is  on  a contract  and  the  onus  is  on  the 
plaintiff  to  show  the  contract.  There  is  certainly 
no  express  contract,  for  what  was  made  was  be- 
tween the  plaintiff  and  the  captain,  and  the  defend- 
ants are  not  hound  unless  the  captain  had  autho- 
rity. It  is  said  that  the  captain  had  a general 
authority.  That  is  a vague  statement,  but  it  is  so 
far  true,  because  a captain  has  a general  implied 
authority  to  pledge  the  owner's  credit  under  cer- 
tain circumstances,  but  only  then.  To  raise  the 
presumption  of  the  existence  of  that  authority,  it  is 
recognised  law  that  two  main  things  must  exist. 
First  it  must  be  necessary  to  borrow  money  for 
tbo  prosecution  of  the  enterprise,  and  as  to 
goods,  such  must  be  shown  to  be  reasonably 
necessary  for  the  use  of  the  ship— I don’t  say 
absolutely  necessary,  but  they  must  certainly 
bo  reasonably  necessary,  for  if  the  goods  are  not 
necessary  then  even  if  tho  captain  could  not 
get  money  from  the  owner  or  his  agent,  still  ho 
would  not  bo  entitled  to  pledge  tho  owners’  credit 
for  such  goods.  Secondly,  even  if  the  things  are 
necessaries,  that  alone  lines  not  give  the  captain 
authority.  It  must  also  be  shown  that  it  was 
reasonably  necessary  to  order  them  on  the  credit 
of  the  owners,  or  of  the  ship,  and  that  the  master 
could  not  get  the  supplies  through  an  authorised 
agent.  It  the  captain  is  at  a port  of  his  own 
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country,  or  at  a foreign  port,  and  if  neither  the 
owner  nor  an  agent  be  there,  or  near  there,  and  the 
captain  bo  not  in  funds,  then  there  is  a reasonable 
necessity  to  order  goods  or  borrow  money  on  the 
owner’s  credit,  as  in  the  case  of  Edwards  v.  HaviU 
( ubi  mp.).  But  if  the  owner  be  present,  with 
means  to  pay  for  the  goods,  or  credit  to  procure 
them,  then  there  is  no  necessity  for  tho  captain 
to  pledge  his  owner's  credit.  Where  the  owner  is 
present  and  in  a position  to  pay,  if  this  bo  proved 
in  fact,  it  is  the  law  of  England  that  the  judge 
trying  the  case  ought  to  direct  the  jury  that  the 
captain  has  no  right  to  pledge  tho  owner’s  credit, 
and  that  he  has  therefore  no  authority,  express  or 
implied  to  do  so ; and  that  therefore  thcro  can  be 
no  evidence  of  a contract  between  the  owner  and 
the  person  who  may  have  supplied  goods  or  lent 
money  to  the  captain  under  such  circumstances. 

This  is  equally  the  fact  if  the  owner  has  an  agont 
who  stands  in  his  place,  who  has  been  instructed 
to  act  as  agont  and  accepted  tho  appointment 
and  who  is  ready  and  able  to  fulfil  the  duties. 
Hero,  also,  there  is  no  necessity  for  the  captain  to 
act  on  behalf  of  the  owner,  for  the  agent  can  act ; 
the  captain  is  servant  of  tho  owner,  and  so  is 
servant  of  the  agent,  who  is  in  tho  owner’s  place 
for  tho  time  being;  if  it  were  otherwise,  and  if 
he  do  act,  he  in  effect  takes  away  the  owner's 
discretion. 

This  view  of  the  law  is  supported  by  every 
authority.  The  leuding  case  on  tne  subject,  which 
has  always  been  so  treated  on  account  of  the  ox- 
position  of  the  law  in  it  by  Lord  Abinger,  is  Arthur 
v.  Barton,  and  it  has  ever  since  been  quoted  with 
approbation,  has  never  been  questioned,  and  has 
been  copied  into  all  the  books.  This  exposition 
of  the  law  is  well  and  accurately  summed  up  in 
McLachlon's  Law  of  Shipping,  1st  edit.,  p.  131, 
where  the  law  on  many  subjects  is  very  well  stated, 
though  I do  not  invariably  agree  with  tho 
author  when  he  theorises  as  to  what  tho  law  ought 
to  be.  The  passage  is  this,  “ There  are  well  defined 
limits  to  tho  exercise  of  the  authority  of  tho  mas- 
ter to  pledge  the  owner’s  credit,  i'irst,  in  cases 
where  the  owner  or  his  agent  is  at  tho  port  of  the 
ship’s  anchorage,  or  so  near  to  it  as  to  be  reason- 
ably expected  to  interfere,  the  master  cannot, 
witliout  special  authority  for  the  purpose,  pledge 
the  owner’s  credit  for  tho  ship 8 necessities.” 
Now  the  general  law  that  is  contended  for  by  Mr. 
Benjamin,  and  rightly,  is  that  the  master  is 
agent  for  tho  ship,  and  so  for  the  owner  for  all 
that  is  necessary  for  the  working  and  navigation 
of  the  ship,  and  tho  prosecution  of  the  voyage. 
Quite  so,  but  there  is  thU  limitation  as  shown  in 
Arthur  v.  Barton  (ubi  sup.),  that  if  the  owner  or 
his  agent  be  at  the  port  the  authority  of  tho 
master  ceases.  Then  there  is  also  a second  limi- 
tation, given  by  Maclachlan,  p.  132,  viz.,  that  the 
authority  of  the  master,  when  it  exists,  extends 
only  to  such  things  as  the  owner,  if  there,  would 
deem  to  be  necessary ; to  such  things  only  “ us  a 
prudent  man  would  deem  reasonably  necessary 
and  proper  to  be  done  or  supplied  for  tho  purposes 
of  the  voyage  on  which  the  vessel  is  engaged.” 

The  plaintiff,  therefore,  must  show,  taking  these 
limitations  in  inverse  order,  first,  that  the  things 
which  have  been  supplied  to  the  captain  arc  such 
things  as  tbc  owner  would  if  present  have  thought 
necessary  ; and,  secondly,  that  neither  the  owner 
nor  any  agent  of  his  was  there  with  money  or 
credit  to  supply  the  things,  whether  the  port  be  a 


home  or  a foreign  jwrt.  If  tho  plaintiff  fails  in 
these,  he  fails  in  the  primary  part  of  his  proof; 
he  fails,  that  is  to  say,  in  proving  the  authority  of 
the  captain,  and,  if  so,  there  is  no  contract. 

This  is  in  harmony  with  the  law  in  respect 
to  hypothecation  as  held  universally  in  the  Admi- 
ralty Court.  In  case  of  hypothecation  tho  len- 
der must,  to  justify  Buch  a proceeding,  and 
enforce  his  bond,  show  that  neither  tho  owner 
nor  his  agent  were  at  the  port,  and  that  there 
was  no  means  of  communication  with  them,  and 
that  by  no  reasonable  efforts  could  the  master 
have  obtained  money  upon  less  security.  Although 
the  money  may  bo  absolutely  necessary  for  the 
ship,  yet  that  foot  does  not  give  the  master 
authority  to  hypothecate,  without  showing  what 
have  been  just  stated  to  be  the  other  requisites, 
notwithstanding  the  indisputable  possession  by 
tho  captain  of  a general  authority.  It  has 
been  argued  that  the  plaintiff  might,  if  he  knew 
of  no  agent,  deal  with  the  master,  but  it 
has  been  held  to  the  contrary.  The  know- 
ledge of  the  plaintiff’  who  lends  the  money  is 
immaterial,  and  has  always  been  hold  to  be  so, 
and  that  being  so,  can  it  be  maintained  that 
necessity  alone,  in  the  sense  of  the  ship  being 
in  need  of  the  goods  or  money,  apart  from  any 
consideration  whether  or  not  the  owner  or  agent 
is  ready  to  supply  them,  is  to  justify  any 
ono  in  dealing  with  the  captain  and  fixing  tho 
owners  with  liability. 

But  it  is  said  that  the  course  of  authori- 
ties has  been  broken  in  npon  by  the  case  of 
The  Faithful  (ubi  sup.).  I would  always  speak 
of  any  judgment  oi  Dr.  Lushington  with  the 
greatest  respect,  as  I believe  him  to  have  been  one 
of  the  nblest  judges  who  ever  sat  on  tho  bench, 
and  his  decisions  are  those  of  one  who  had  the 
widest  knowledge  of  law,  especially  in  relation  to 
nautical  matters;  but  I am  bound  to  say  that  the 
propositions  put  before  us  from  The  Faithful  ( ubi 
sup.)  seem  to  me  to  be  novel,  and  I doubt  if  they 
could  be  sustained  in  the  form  in  which  they  have 
buen  cited.  But  even  if  they  can  be  sustained 
they  would  not  help  the  plaintiff  here,  for  the  find- 
ing of  the  jury  takes  this  case  out  of  those  limita- 
tions, as  the  plaintiff  might  have  by  inquiry  dis- 
covered the  agent.  That  also  was  a case  of  bot- 
tomry, and  not  strictly  or  necessarily  applicable 
to  a cose  of  goods  supplied  to  a captain.  The 
American  case  (McC  ready  v.  Thorn,  ubi  sup.)  which 
has  been  mentioned  does  not  derogate  from  tho 
long  list  of  authorities  which  have  affirmed  the  state 
of  the  English  law. 

I am  of  opinion  therefore  that  upon  proof  or 
admission  that  Ross  and  Co.  were  agents  appointed 
by  the  owners  to  manage  the  ship  in  the  port 
(I  do  not  rely  upon  their  being  consignees) 
and  to  see  the  ship  supplied,  and  that  they  had 
accepted  tho  appointment  and  were  reaay  to 
act — on  that  proof  or  admission,  I think  the 
Lord  Chief  Justice  would  have  been  justified 
in  directing,  and  would,  if  ho  had  acted  strictly, 
have  directed  the  jury  that  there  was  no  case  on 
behalf  of  the  plaintiff’  for  them  to  consider.  For 
these  reasons  I am  of  opinion  that  this  rule  to 
enter  the  verdict  for  the  defendant  must  be  made 
absolute. 

Denman,  J. — I urn  of  the  same  opinion.  The 
only  difficulty  which  presented  itself  to  my  mind 
during  the  argument  was  owing  to  the  fact  that 
the  case  most  relied  upon  for  tne  defendant  and 
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which  has  been  taken  to  govern  this,  does  not 
contain  on  the  point  for  which  it  is  cited  an 
absolute  ruling,  but  only  a dictum.  But  I think 
that  as  that  judgment  was  delivered  in  a case 
where  the  whole  Taw  on  the  subject  was  before  the 
court,  and  was  discussed  and  considered,  and  as  it 
has  been  adopted  everywhere  since  that  time,  and 
has  been  inserted  in  the  text  books  and  recognised 
in  later  cases,  the  dictum  may  be  acknowledged 
to  be  a correct  statement  of  the  law.  1 find  in 
Maude  and  Pollock  (Law  of  Merchant  Shipping, 
2nd  edit.,  p.102),  it  is  laid  down  in  this  way.  ,4The 
master  under  the  general  authority  which  ho 
possesses  may  do  all  things  necessary  for  the  due 
and  proper  prosecution  of  the  voyage  in  which  the 
ship  is  engaged.  This  implied  authority,  however, 
does  not  usually  exist  in  cases  in  which  the  owner 
can  himself  personally  interfere;  as  for  instance 
when  the  ship  is  in  a port  where  the  owner  resides, 
or  at  which  he  has  beforehand  appointed  an 
agent."  It  seems  that  the  law  is  always  stated  as 
being  settled  in  favour  of  non-liability  of  the 
owner  where  thero  is  an  agent  in  the  port,  and 
every  case  goes  to  corroborate  the  view  that  such 
is  the  law,  though  no  case  is  founded  on  exactly 
the  same  circumstances  as  the  present  one.  All, 
however,  recognise  the  principle  that  the  agent,  if 
there  be  one,  is  the  ptoper  person  to  furnish  all 
supplies,  and  the  liability  of  the  owners  does  not 
arise  if  the  master  takes  upon  himself  to  do  what 
ho  should  not,  and  no  implied  authority  to  bind 
the  owners  is  created.  On  the  other  points  it  is 
unnecessary  for  me  to  enlarge;  but  as  to  the 
evidence  of  ratification  I agree  with  my  brother 
Brett,  and  I also  think  that  we  need  not  resort 
to  the  fourth  finding  of  the  jury  unless  the 
doctrine  alleged  to  be  laid  down  by  Dr.  Lushing- 
ton  in  the  case  of  The  Faithful  (ubi  nip.)  is  to  be 
applied,  which  I am  of  opinion  it  is  not. 

litde  absolute. 

Attorneys : for  plaintiff,  Stevens,  Wilkinson,  and 
Harries : for  defendant.  Field  and  Roscoe,  for  Bate- 
son. 

EXCHEQUER  CHAMBER. 

Reported  bj  M.  W.  McKellar,  Esq.,  Barrluter-ut-Law. 

Saturday,  May  9,  1874. 

Fisher  v.  Liverpool  Marine  Insurance  Company 
(Limited). 

Marine  insurance  — Slip — Contract  to  prepare  or 
execute  policy — 30  31  Viet,  c 23,  ss.  7, 9. 

An  underwriter’s  slip  is  a contract  of  marine  in- 
surance within  the  meaning  of  the  Stamp  Act 
1870,  ami  such  a contract  cannot  be  enforced 
unless  expressed  in  a stamped  policy,  and  the 
agreement  on  behalf  of  underwriters  signing  a 
slip  is  not  an  agreement  divisible  into  two  parts, 
the  one  to  make  a contract  of  marine  insurance, 
and  the  other  to  prepare  a policy  in  accordance 
with  that  contract,  but  is  a whole  agreement  to 
insure,  which  ran  only  be  enforced  against  under- 
writers after  being  expressed  in  a stamped  policy. 
Defendants'  agent  in  London  initialled  a slip  for  the 
insurance,  of  some  steel  rails  of  plaintiffs  on 
board  a ship.  Defendants'  agent,  in  the  ordinary 
course  of  Ins  business,  sent  a copy  of  this  slip  the 
same  day  to  the  defendants.  The  plaintiffs' 
brokers  paid  defendants'  agent  in  London  for  the 
premium  due  upon  the  policy , and  also  for  the 
stamp  of  the  policy,  but  although  some  correspond- 


ence passed  concerning  it,  no  policy  was  executed. 
The  steel  rails  were  totally  lost  by  perils  insured 
against,  and  the  dejendants  refused  to  pay  the 
amount  named  for  insurance  on  the  slip. 

Held  by  the  Exchequer  Chamber  ( affirming  the 
majority  of  the  Queen's  Bench),  that  the  whole 
transaction  between  the  parties  constituted  one 
indivisible  contract ; and  that  sects.  7 and  9 of 
the  Stamp  Act  1870,  prevented  the  plaintiffs  from 
recovering  the  insurance  from  the  defendants  in 
any  form  of  action. 

This  was  an  appeal  by  the  plaintiffs  under  the  pro- 
visions of  the  Common  Law  Procedure  Act  1854, 
against  the  decision  of  the  Court  of  Queen’s  Bench 
in  making  absolute  a rule  of  that  court,  obtained 
by  the  defendants  pursuant  to  leavo  reserved, 
calling  upon  the  plaintiffs  to  show  cause  why  the 
verdict  found  for  the  plaintiffs  should  not  bo  sot 
aside,  and  instead  thereof  why  a nonsuit  should 
not  be  entered  or  a verdict  for  the  defendants,  ou 
the  grounds  hereinafter  set  out. 

The  pleadings,  the  arguments  upon  the  rule, 
and  the  judgments  of  tbo  court  below  aro  reported 
ante  p.  44. 

Tho  following  wero  the  facts  as  stated  iu  the 
appeal  case : 

The  plaintiffs  carry  on  business  as  merchants 
and  shipoxvners  at  Barrow-in-Furness,  and  were 
at  the  time  of  the  orders  to  insure  hereinafter 
referred  to,  the  owners  of  the  ship  Lizzie  and 
continued  to  be  snch  owners  up  to  and  at  the 
time  of  the  loss  of  the  ship  as  hereinafter  men- 
tioned. The  defendants  are  a marine  insurance 
company,  carrying  on  business  at  Liverpool  un- 
der the  name  and  style  of  tho  Liverpool  Marino 
Insurance  Company  (Limited)  and  in  Deo.  1871 
they  entered  into  a voluntary  liquidation. 

The  defendants  appointed  aud  employed  before 
such  liquidation  the  firm  of  Fames  and  Co.  to 
act  as  their  agents  in  London  to  accept  risks  and 
receive  premiums  on  their  behalf ; and  a circular 
was  issued  by  tho  defendants  informing  the  public 
of  the  Baid  appointment. 

Fames  was  called  as  a witness  by  the  plaintiffs, 
and  proved  the  course  of  business  to  be  as  follows: 
— His  firm  accepted  risks  for  tho  defendants  by 
himself  initialling  the  slips.  Copies  were  then 
sent  to  him  by  tho  brokers,  and  ho  invariably  for- 
warded copies  of  the  same  to  the  defendants  at 
Liverpool  on  the  samo  day. 

The  plaintiffs  employed  their  brokers  in  London, 
Messrs.  John  Patton,  jun.,  and  Co.,  to  insure  for 
them  a cargo  of  steel  rails  per  the  said  ship  Lizzie. 

The  said  cargo  was  tho  property  of  tho  Barrow 
Hematite  Company,  as  agents  for  whom  the  plain- 
tiffs were  shipping  tho  said  cargo ; and  tho 
Lizzie  being  the  plaintiffs’  own  vessel,  they 
were  carrying  the  cargo  upon  a charter-party,  and 
took  upon  themselves  tho  risk  of  the  cargo,  and 
to  pay  the  Hematite  Company  any  loss  thereupon. 
After  the  loss  the  plaintiffs  paid  the  Hematite 
Company  the  amount  thereof. 

On  tho  lGfh  Nov.  1871,  the  said  brokers  sub- 
mitted a slip,  of  which  the  following  is  a copy,  to 
Fames,  who  initialled  tho  same : — 


-£4923  4s.  5d.  Cash.  16th  Nov.  1871. 

John  Patton,  jun.,  and  Co. 

Lizzie. 

Barrow.  Now  York. 


Steel  Rails. 

6.4 


880 

£6000 
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The  initials  T.  R.  E.  appearing  opposite  the  sum 
of  10001.  on  the  slip  are  the  initials  of  Kamos,  and 
tho  said  slip  was  put  in  and  proved  at  the  trial, 
and  was  not  objected  to. 

A copy  of  tho  Baid  slip  or  request  note  was 
made  by  the  brokers  and  sent  to  Eames,  and  ho 
tho  same  day  forwardod  to  tho  defendants  a docu- 
ment of  which  the  following  is  a copy:— 

Liverpool  Marine  Insurance  Company  (Limited),  London 
Agency,  London,  16  I 71. 

No. 


Polioy 
in  tha 
name  of 

On 

Voyage  in- 
cluding all 
risk  of  craft, 
free  of  cap- 
tures ana 
seizures  and 
the  conse- 
quence* of 
any  attempt 
thereat. 

Sum 

insured. 

Premium 
l>er  cent. 

John 
Patton, 
Jon., 
and  Co. 

Steel 

Rails 

fpe. 

f*a. 

fc.  A B. 

At  and  from 
Barrow  to 
New  York. 

£1000 

©0e. 

Brokerage. 
Discount... 
Duty 

£ 

To  tba 
debit  of 
Do. 

Ship 
Liiiie 
Date  of 
Selling 

On  tho  1st  or  2nd  Feb.  a debit  note  was  for- 
warded from  Eames  to  Patton  and  Co.,  of  which 
the  following  is  a copy  : — 

The  Liverpool  Marine  Ineur&noo  Company  (Limited). 

London  Agency. 

Eames  and  Co.,  St.  Michael's  House,  Cornhill,  E.C. 
To  premiums  for  the  month  of  Jon.  1872,  less\  - 

brokerage  and  10  per  cent,  discount  for  oash)  u 

Policy  Duty  2 C 

Messrs.  J.  Patton,  jun.  and  Co.  

£25  15  9 

Note. — The  discount  will  bo  forfeited  in  default  of 
prompt  payment  on  the  8th  Feb. 

Please  bring  this  oooount  when  payment  is  made. 

On  the  29th  Jan.  1872,  the  defendants*  liquida- 
tors in  Liverpool  wrote  a letter  to  Eames  and  Co., 
of  which  the  following  is  a copy : — 

T.  R.  Eames,  Esq.,  London. 

29th  Jan.  1872. 

Dear  Sir,— Wo  have  open  slips  as  at  foot,  and  shall 
be  glad  to  receive  instructions  regarding  them.— Yours 
faithfully,  for  Self  and  Co.,  Liquidators, 

J.  S.  Me  Ghie. 

Nov.  lflth. — Lxxxie.  Barrow  to  New  York. — 10001.  on 
steel  rails.  J.  Patton,  jun.,  and  Co. 

To  this  letter  Eames  and  Co.  sent  no  reply,  but 
upon  receipt  of  it  communicated  with  Patton  and 
Co.,  and  received  their  instrnctions  to  put  the 
slip  forward.  The  slip  was  put  forward,  but  on 
what  date  did  not  appear,  except  by  the  corre- 
spondence hereinafter  set  out. 

On  the  13th  March  1872,  Patton  and  Co.  paid 
to  Eames  and  Co.  by  cheque  to  the  defendants’ 
order  the  sum  of  25 f.  15s.  6d.,  being  251  13s.  for 
premium  and  2s.  6d  for  stamp  duty  on  the  policy ; 
and  Eames  and  Co.,  acting  on  their  authority, 
endorsed  tho  said  choque  for  the  defendants  and 
paid  it  into  their  own  banking  account,  and  it  was 
duly  paid. 


The  brokers  on  that  occasion,  and  on  several 
occasions  afterwards,  applied  to  Eames  for  the 


The  Lizzie  and  cargo  were  on  the  21at  March 


1872  posted  as,  and  were  in  fact,  totally  lost,  and 
the  defendants  refused  to  execute  any  stamped 
policy  or  to  pay  tho  insurance. 

Tho  following  correspondence  took  placo  betwoon 
Eames  and  the  defendant : — 

London,  13th  March  1872. 

Gentlemen, — Messrs.  Patton  and  Co.  have  applied  to 
us  for  polioy  per  Lizxie,  the  slip  of  whioh  was  sent  to 
you  some  time  siuoe.  Please  send  us  the  polioy  at  your 
earliest  convenience. — Yours  faithfully,  Eames  & Co. 

To  Liverpool  Marine  Insurance  Company.  Per  E.  O. 

Liverpool,  16th  March  1872. 
Messrs.  Eames  and  Co.,  London. 

Dear  Sirs,— Please  send  mo  a copy  of  your  reply  to  mine 
of  the  29th  Jan.,  it  appears  to  have  been  mislaid.— Yours 
faithfully,  J.  8.  Me  Ghie. 

For  Self  and  Co.,  Liquidators. 
Eamo8  and  Co.,  London.  To  J.  8.  Mo  Ghie. 

London,  18th  March  1872. 

In  reply  to  yours  of  the  16th  we  cannot  find  any  favour 
from  you  dated  tho  29th  Jan.  Please  hand  us  a oopy  of 
same. 

Eames  and  Co.,  London.  29th  Maroh,  1872.  To  Liqui- 
dators of  Liverpool  Marine  Insurance  Company. 

Copy  of  yours  of  29th  duly  to  band.  We  have  never 
received  the  original.  The  Lurie  was  sent  down  to 
yon  to  put  forward  somo  ten  days  ago  and  we  have  sinco 
written  asking  for  polioy.  Messrs.  Leech  and  Harrison 
will  let  us  know  to-morrow  about  ship  or  ship's  policy. 

Defendants  to  Eames  and  Co. 

21st  Maroh  1872. 

As  so  long  a time  has  elapsed  since  the  insurance  per 
the  Lissie  was  opened,  we  oannot  now  issue  a policy. — 
Yours  faithfully,  J.  S.  Me  Ghie. 

For  Self  and  Co.,  Liquidators. 

Fames  and  Co.  to  Defendants. 

London,  25th  Maroh  1872. 

Referring  to  yonr  note  in  reference  to  the  “ Lurie  we 
are  surprised  at  your  refusing  to  issue  a policy.  This 
slip  was  sent  to  you  some  time  since,  and  wo  nave  written 
more  than  once  for  the  policy,  and  moreover,  Messrs. 
Patton  and  Co.  have  paid  the  premium. 

Defendants  to  Eames  and  Co. 

Liverpool,  26th  March  1872. 

Lireis. 

Dear  Sirs, — Will  you  please  say  when  you  rooeived  the 
premium  per  this  vessel,  as  we  have  no  account  of  it? 
The  earliest  request  we  had  fora  policy  was  contained  in 
your  letter  of  the  13th  March. — Yours  faithfully, 

J.  S.  Me  Ghie. 

For  Self  and  Co.  Liquidators. 

Eames  and  Co.  to  Defendants. 

27th  March  1872. 

In  reply  to  yours  of  yesterday,  respecting  the  Lirsie, 
the  oopy  of  the  slip  was  sent  to  you  some  time  ainoe  ; wo 
have  no  reoord  of  tho  date,  because  it  was  sent  down 
without  any  letter  being  written  (os  customary).  The 
cheque  was  paid  13th  Maroh.  Messrs.  Patton  and  Co. 
inform  us  that  they  wish  to  know  by  wire  to-morrow, 
without  fail,  if  you  intend  to  issue  a polioy  or  not  ? 

Defendants  to  Eames  and  Co. 

28th  March  1872. 

I have  yonrs  of  yesterday,  and  repeat  a polioy  cannot 
now  bo  issued.  The  liquidators  do  not  recognise  the 
payment  to  you  by  Messrs.  Patton,  as  you  had  no 
authority  to  reoeive  it  on  behalf  of  this  company.  Permit 
me  to  ask  you  why  advice  of  the  payment  was  not  made 
to  the  liquidators  before  ? — Yours  faithfully, 

J.  S.  McGhie. 

For  Self  and  Co.,  Liquidators. 

Fames  and  Co.  to  Defendants. 

28th  March  1872. 

Yonrs  of  the  28th  duly  to  hand.  Never  having  had  cur 
authority  to  reoeive  money  on  behalf  of  the  livtrpc  ol 
Marine  cancelled,  wo  of  course  considered  wo  woie 
justified  in  applying  for  and  receiving  premiums  over- 
due; and  referring  to  your  other  question,  it  has  not 
been  our  custom,  as  you  well  know,  to  make  daily  advice 
of  payments  made  to  us  on  behalf  of  the  company. 
Messrs.  Patton  and  Co.  inform  us  that  they  consider 
you  are  bound  to  issuo  a polioy. 
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The  company  did  not  at  any  time  return  the 
said  slip,  nor  did  they  in  any  way  intimate  that 
they  would  not  grant  u policy  until  the  21st  March 
1872. 

The  learned  jtidge  put  the  following  questions 
to  the  jury First,  Did  the  defendants  authorise 
Fames  to  initial  slips,  to  accept  risks  and  to  receive 
premiums  on  their  behalf  P Secondly,  Did  the  de- 
fendants by  approving  the  circular  issued,  stating 
that  Fames  haa  authority  to  accept  risks,  give  the 
plaintiffs  reasonable  ground  to  believe,  and  did 
the  plaintiffs  believe,  that  if  they  (the  plaintiffs) 
paid  the  premium  and  etamw  duty  on  a slip  ini- 
tialled by  Fames,  the  defendants  would  issue  a 
policy  in  accordance  with  the  slip  ? Thirdly, 
Were  the  plaintiffs  prevented  by  the  conduct  of  tbe 
defendants  from  insuring  elsewhere?  And  the 
jury  having  answered  all  these  questions  in  the 
affirmative,  a verdict  was  thereupon  entered  for 
the  plaintiffs  with  damages  1000/.,  the  declaration 
to  be  taken  os  amended  to  meet  the  facts  and 
findings,  his  Lordship  ruling  that  there  was  no 
evidence  on  the  record  as  it  stood,  and  reserving 
leave  to  the  defendants  to  move  to  enter  a verdict 
for  them  or  a nonsuit,  on  the  grounds  that  there 
was  no  evidence  to  go  to  the  jury  of  liability  on 
the  part  of  the  defendants,  and  that  his  Lordship 
ought  not  to  have  allowed  the  declaration  to  be 
amended. 

The  defendants  obtained  a rule  nisi  in  pursu- 
ance of  the  leave  reserved,  which  was  made  abso- 
lute on  the  5th  July  1873  by  a majority  of  the 
Court  of  Queen’s  Bench,  consisting  of  Quain  and 
Archibald,  JJ. ; Blackburn,  J.  dissenting. 

The  grounds  of  the  rule  were ; First,  that  there 
was  no  evidence  to  go  to  the  jury ; secondly,  that 
no  action  will  lie  on  the  slip  alone  without  the 
policy  ; thirdly,  that  no  interest  was  shown  in  the 
plaintiff ; fourthly,  that  the  learned  judge  should 
not  have  allowed  the  declaration  to  be  amended. 

Benjamin,  Q.C.  (with  him  Airpland)  argued  for 
plaintiffs,  the  appellants. 

It.  0.  William 9,  Q.C.  (with  him  AxpinaU,  Q.C.), 
for  defendants. 

For  the  arguments,  see  report  of  the  case  in 
the  court  below,  ante,  p.  46. 

Coleridge,  C.  J. — 1 am  of  opinion  that  the  judg- 
ment of  the  majority  of  the  Queen’s  Bench  should 
be  affirmed;  and  1 base  my  opinion  upon  the  short 
and  simple  ground  that  all  the  transactions 
between  the  parties  from  the  initialling  of  the 
slip  constituted  one  and  an  indivisible  contract. 
If  that  be  so,  it  is  admitted  that  the  contract 
cannot  be  enforced.  It  lias  been  laid  down  again 
nnd  again  that  a slip  is  a contract  of  marine  in- 
surance; and  by  sect.  7 of  30  A 31  Viet.  c.  23, 
“ No  contract  or  agreement  for  Sea  Insurance,” 
with  exceptions  not  relating  to  this  case,  “ shall  be 
valid  unless  the  same  is  expressed  in  a policy.” 
Although  this  contract,  which  was  expressed  only 
on  the  slip,  cannot  be  enforced  at  law,  it  is  not 
the  less  a contract,  and  the  parties  are  bound 
in  honour  to  carry  it  out.  The  learned  judges 
in  the  court  below  have  differed  in  opinion, 
and  1 think  it  was  natural  enough  under  the 
circumstances  of  this  case  that  any  one  should 
endeavour  os  far  ns  possible  to  maintain  and  en- 
force a contract  which  was  repudiated  as  this  was 
by  the  defendants.  It  can,  however,  be  supported 
at  law  only  by  separating  that  part  of  the  contract 
of  which  the  slip  might  be  evidence  from  the  other 
part,  which  can  only  be  inferred,  that  the  defen- 


dants should  tender  to  themselves  a policy  which 
they  themselves  should  sign.  Now,  certainly  it 
would  require  an  extreme  refinement  of  words  and 
some  violence  to  common  understanding  to  support 
such  a contention  ; everyone  knows  that  the  ordi- 
nary contract  in  a case  of  this  kind  is  that  which 
tho  slip  contains,  and  on  this  ground  I think  the 
judgment  of  the  majority  or  the  court  below 
was  correct.  Something  has  been  suggested 
os  to  a subsequent  contract  contained  in 
the  correspondence,  but  there  is  no  reference 
therein  to  any  but  the  one  whole  and  in- 
divisible contract  which  alone  existed  between 
the  parties.  This  being  so  the  judgment  of 
the  Queen’s  Bench  should  be  affirmed,  1 think,  on 
the  grounds  stated  in  the  opinion  of  the  majority 
of  tnnt  Court. 

Bra  m well,  B. — I am  entirely  of  the  same 
opinion.  It  has  been  said  that  there  are  here  two 
contracts  between  the  parties ; a very  ingenious 
suggestion,  and  emanating,  probably,  from  a 
natural  feeling  of  indignation  at  the  conduct  of 
the  defendants.  When  the  practice  in  these  matters 
is  borne  in  mind,  it  is  impossible  to  hold  that 
this  transaction  constituted  two  contracts.  When 
Fames  initialled  the  slip,  the  company  in  the 
ordinary  course  was  bound  to  issue  and  pay  for 
the  policy ; it  was  all  arranged  at  one  time,  and 
no  further  bargain  was  required.  Nothing  fur- 
ther neoded  to  be  done  by  the  plaintiffs.  If  this  had 
been  a lawful  contract,  or  I should  rather  say  a 
contract  enforceable  at  law,  no  one  would  have 
suggested  there  were  two  contracts.  Take,  by 
illustration,  the  sale  of  land,  which  can  be  enforced 
at  law  without  difficulty ; no  action  would  ever 
be  brought  merely  for  not  preparing  the  convey- 
ance ; or  in  a sale  of  goods,  no  action  would  be 
brought  for  not  making  a memorandum  in 
writing.  It  is  admitted  here  that  this  is  not  a 
contract  to  execute  a policy,  which,  if  it 
were,  would  not  improve  the  plaintiff’s  posi- 
tion; but  it  is  said  there  was  a breach  of  a 
contract  to  prepare  a policy.  The  result  of  this 
contention  would  be  that  although  no  action  would 
lie  for  not  executing  a policy,  there  might  lie  an 
action  for  not  preparing  one.  It  is  very  curious  if 
such  an  obligation  exists.  1 should  like  to  see  the 
form  of  the  count  into  which  Mr.  Benjamin  wants 
to  amend  the  declaration.  Another  argument  wa3 
that  the  plaiutiffs  were  misled  by  the  defendants' 
statements,  nnd  that  the  latter  were  estopped  from 
denying  the  existence  of  a policy.  That  argument 
cornea  to  this  : That  the  defendants  were  bound  to 
execute  and  forward  a j»olicy ; but  as  they  had  not 
forwarded  it,  the  plaintiffs  bad  a right  to  assume 
that  they  had  done  the  other  part  of  their  duty 
nnd  had  executed  it.  I am  of  opinion  that  the 
judgment  of  the  majority  of  the  court  below  should 
be  affirmed. 

Brett,  J. — If  I had  not  tried  this  cause  at  Nisi 
Prius,  I should  not  have  added  anything  to  the  judg- 
ments which  have  been  delivered.  I sought  at  tne 
trial  every  possible  means  to  upset  the  defendants, 
and  now  I would  do  anything  I can  to  accomplish 
that  result  which  is  in  accordance  with  ray  view  of 
the  law.  Fames  hod  bound  the  defendants  ns  far 
as  he  could,  but  this  slip  as  it  npjieared  to  me 
was  the  only  evidence  of  a contract  between 
plaintiffs  nnd  defendants.  If  there  he  evidence 
of  any  other  contract  between  them  I do  not 
see  it  in  the  case.  It  has  been  urged  in  tho  argu- 
ment that  by  reason  of  the  course  of  business 
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there  was  another  and  independent  contract  that 
the  defendants  would  cxocnto  and  stamp  a policy  ; 
if  so  it  was  only  because  the  slip  was  signed. 
Then  it  was  said  thcro  was  an  independent  con- 
tract by  the  defendants  to  procure  an  executed 
policy  from  themselves;  this,  however,  could  bo 
only  a roundabout  way  of  evading  the  Stamp  Act. 
It  has  been  urged  also  that  there  was  a contract 
in  February  to  get  the  policy  prepared.  But  there 
was  no  agency  in  Eames  for  that  purpose,  and  the 
point  was  not  raised  at  the  trial,  nor  left  by  me  to 
the  jury.  As  this  rule  is  upon  leave  reserved,  I 
do  not  think  that  it  is  open  to  the  plaintiffs  to 
argue  this  point  now.  Nav,  more,  I doubt  whether 
even  my  brother  Blackburn’s  judgment  was 
founded  upon  that  point  at  all.  There  is  nothing 
to  distinguish  this  action  from  one  upon  a Lloyd’s 
slip  against  an  ordinary  underwriter;  if  this  con- 
tract could  be  upheld,  so  could  any  of  which  a 
slip  is  the  only  evidence.  Although  with  great  re- 
luctance, I cannot  concur  in  the  opinion  of  my 
brother  Blackburn. 

Cleasbt,  B.,  Dknman,  J.,  Pollock  and  Amfii- 
lett,  BB.,  concurred. 

Judgment  affirmed. 

Attorney  for  plaintiffs,  J.  McDiarmid. 

Attorneys  for  defendants,  F.  Venn  and  Son,  for 
Anderson,  Collins,  and  Itobinson,  Liverpool. 

COURT  or  ADMIRALTY. 

Reported  by  J.  P.  Asm  wall,  Esq.,  Barrister  at -Law. 

Monday,  April  27,  1874. 

The  Cairo. 

Salvage  of  life — Skip  damaged  by  collision — Crew 
leaving  her  without  orders — Liability  of  ship  and 
shipowners  — Merchant  Shipping  Act,  1854 
(17  Sf  18  Viet.  c.  104),  sect.  458 — Admiralty 
Court  Act,  1861  (24  Viet.  c.  10),  sect.  9. 

Where  some  of  a ship's  creio  leave  their  ship  shortly 
after  a collision  at  sea  in  consequence  of  her 
dangerous  condition,  not  against  their  master's 
orders,  but  without  orders  and  without  his  consent, 
and  are  picked  up  and  rescued  from  a dangerous 
position  by  another  vessel,  the  owners  master  and 
crew  of  the  latter,  as  salvors  of  life  within  the 
meaning  of  the  Merchant  Shipping  Act,  1854 
(17  fy  18  Viet.  c.  104),  sect.  458,  and  the  Admiralty 
Court  Act,  1861  (24  Viet.  c.  10),  sect.  9,  may 
recover  reward  against  the  ship. 

Semble,  that  if  a crew  deserted  their  ship  without 
reason  and  contrary  to  orders,  and  aflertoards 
found  themselves  in  a position  of  d<mger  from 
which  they  were  rescued,  the  ship  would  not  be 
liable  for  salvage  reward. 

This  was  a cause  of  salvage  instituted  on  behalf 
of  the  owner,  master  and  crew  of  the  smack 
Emerald,  against  the  foreign  steamship  Cairo  and 
her  freight,  and  her  owners  intervening. 

The  Emerald  was  a fishing  smack  of  fifty-one 
tons  register,  belonging  to  the  port  of  London, 
and  was  manned  by  a crew  of  eleven  hands  all 
told.  On  the  15th  Dec.  1873,  she  left  Harwich 
for  the  fishing  ground  off  Cromer.  Between 
7 and  8 p.m.,  on  that  day,  she  was  three  quarters 
of  a mile  from  theNewarp  lightship,  and  her  crew 
saw  the  Cairo  in  collision  with  another  steamer. 
When  the  steamers  separated  the  crew  of  the 
Emerald  heard  cries  from  the  direction  of  the 
Cairo,  and  headed  their  smack  in  that  direction. 
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After  about,  twenty  minutes  a boat  was  made  out 
with  several  men  in  her,  and  pulling  only  two 
oars.  The  weather  was  then  fine,  but  with  a fresh 
breeze  blowing,  and  an  attempt  was  mode  to  got 
tbo  boat  alongside,  but  the  men  in  the  boat  not 
speaking  English,  were  unablo  to  understand  the 
directions  of  the  master  of  the  smack,  and  there 
was  great  danger  of  their  being  run  over  by  the 
smack.  The  smack  was  then  laid  to,  and  the  boat 
succeeded  in  getting  alongside.  The  men  in  the 
boat  were  very  frightened,  and  at  once  jumped  on 
board  the  smack  letting  go  the  boat,  and  had  not 
the  mate  of  tho  smack  jumped  into  the  boat  and 
fastened  it  astern  of  the  smack  it  would  have 
gone  adrift.  The  men  turned  out  to  bo  somo  of 
the  crew  of  the  Cairo.  One  of  them  was  much 
injured  about  tho  head  and  back.  When  they  got 
on  board  the  smack  they  all  went  into  the  cabin, 
and  the  Bmack  bore  up  for  the  Cairo.  Tho  master 
of  the  smack  in  getting  within  bailing  distance 
of  the  Cairo,  asked  that  vessel  if  any  assistance 
was  required,  and  getting  no  answer  lowered  a 
boat,  but  at  this  moment  the  Cairo  steamed  away 
towards  Winterton  where  sho  was  beached  to 
prevent  her  sinking.  The  smack  thon  bore  away 
for  the  Wold,  where  sho  lay  to  till  daylight. 
Between  1 and  2 a.m.,  on  Dec.  16,  it  came  on  to 
blow  hard  from  the  N.N.E.,  with  a heavy  sea,  and 
the  boat  of  the  Cairo,  which  was  astern  of  the 
smack  was  struck  and  carried  away.  At  7 a.m., 
the  weather  having  moderated,  the  smack  sailed 
for  Yarmouth,  where  she  arrived  at  about  11  a.m., 
and  landed  the  Cairo's  crew.  The  services 
rendered  entailed  upon  the  Emerald  the  loss  of 
two  days  fishing,  equal  to  about  4 01.  The  allega- 
tions in  tho  plaintiffs’  petition  relating  to  their 
services  were  as  follows : 

9.  When  the  boat’s  crow  from  the  Cairo  wore  picked  up 
they  were  in  a very  dangerous  position  ; from  the  dark- 
ness of  the  night  it  was  impossible  to  see  the  boat  until 
very  near,  and  the  men  ran  great  risk  of  being  run  down 
by  pausing  Teasels  ; those  on  board  the  Kmerald  would 
not  have  reached  them  if  they  had  not  heard  their  cries, 
and  it  was  only  by  the  exercise  of  great  earo  on  the  part 
of  those  in  charge  of  the  Emerald  that  they  managed  to 
get  near  the  boat  in  the  darkness  without  running  it  down. 
The  boat’s  crew  had  no  compass  with  them  and  only  three 
oars,  one  of  which  they  were  obliged  to  nse  for  steering,  so 
that  they  had  little  or  no  power  over  the  boat  and  were  at 
mercy  of  the  wind  and  tide,  and  with  the  wind  at  W.8  \V. 
and  tho  flood  tide  they  could  never  have  gained  the  light- 
ship (the  Newarp),  which  they  were  attempting  tCreach, 
for  they  wore  already  to  the  south  of  the  lightship,  and 
thev  most  have  driven  towards  the  cross  sand  and  into 
broken  water  before  the  wind  changed  to  tho  N.N.E.  If 
the  boat's  crew  had  not  got  on  board  tho  Emerald  before 
1 a*®,  on  the  morning  of  tho  16th  they  mast  in  all  pro- 
bability  have  been  lost. 

10.  In  rendering  the  aforesaid  services  the  master  and 
crew  of  the  Emerald  incurred  somo  risk  and  underwent 
great  exertion  and  fatigue. 

The  facts  alleged  by  tho  plaintiffs  wore  admitted 
by  tbo  defendants,  except  in  so  far  as  they  alleged 
that  the  character  of  the  services  wero  exaggerated, 
and  the  defendants  further  pleaded : 

5.  When  the  boat's  crew  left  the  Cairo  she  was  in  no 
danger,  and  there  was  no  reason  for  leaving  her,  and  the 
said  boat’s  crew  left  without  the  master's  orders  and 
against  his  consent  and  most  improperly. 

6.  They  submit  that  in  the  circumstances  no  salvage 
services  were  rendered  for  whioh  the  defendants  are 
liable,  or  which  they  ought  to  he  ordered  to  remunerate. 

From  the  evidoncc  produced  at  tho  hearing  it 
appeared  that  the  Cairo  was  an  iron  ship,  built  in 
compartments,  and  that  by  tho  collision  only  one 
compartment  was  damaged.  The  master  of  tho 
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Cairo  had  immediately  after  the  collision  ordered 
the  boats  to  be  lowered  by  way  of  precaution,  but 
had  given  no  orders  for  tho  passengers  and  crew 
to  get  into  them  *,  according  to  his  account  there 
was  no  such  danger  as  justified  the  boat’s  crew  in 
deserting  the  Cairo,  and  they  left  without  his  con- 
sent, although  not  against  his  positive  orders. 
He  heard  the  hailing  from  the  Emerald,  but  did 
not  answer  it  because  he  had  enough  hands 
on  board  to  enable  him  to  get  to  a place  of 
safety,  and  did  not  require  assistance.  When  the 
men  returned  to  the  ship  a few  dayB  afterwards  ho 
allowed  them  to  return  to  their  duty  without 
remonstrance. 

Th©  Admiralty  Advocate  (Dr.  Deane,  Q.C.),  and 
0.  Bruce  for  the  plaintiffs. — The  plaintiffs  are 
entitled  to  life  salvage  under  the  Merchant  Ship- 
ping Act  1854  (17  & 18  Viet.  c.  104)  sect.  458,  and 
the  Admiralty  Court  Act  1861  (24  Viet.  c.  10) 
sect.  9.  (a)  The  boats  crow  at  the  time  the  ser- 
vices were  tendered  still  belonged  to  the  Cairo, 
and  the  plaintiffs  may  recover  in  rent  against  that 
ship.  The  object  of  the  statute  was  to  give  en- 
couragement to  salvage  of  life.  If  it  should  be- 
come necessary  for  salvors  to  inquire  as  to  the 
right  of  persons  in  danger  to  leave  their  ship  be- 
fore instituting  a suit,  this  inquiry  will  be  mode 
before  rendering  tho  service,  and  tho  result  will  be 
that  fishermen  and  others  will  refuse  to  take  people 
on  board  their  vessels  unless  they  are  satisfied 
that  they  can  recover  salvage  reward.  There  was 
here  a substantial  life  salvage.  In  The  Willem 
III.  (a?i(e,  vol.  1,  p.  129,  L.  Rep.  3 Adm.  A Ecc.  487 ; 
25  L.  T.  Rep.  N.  S.  386),  a claim  for  life  salvage 
rendered  to  persons  in  boats  who  had  left  their 
ship  was  entertained. 

Butt,  Q.C.  and  Phxllimore  for  th.  defendants. 
— In  The  THillem  III.  (ubi  eup.)  tho  ship  was 
on  firo  before  she  was  abandoned.  Ownera 
ought  not  to  be  made  responsible  for  ser- 
vices rendered  to  sailors  who  abandon  their  ship 
without  necessity.  To  decree  salvage  reward 
will  be  to  give  a direct  premium  for  cowardly 
desertion  of  ships  in  distress.  There  was  no  such 
danger  as  justified  tho  desertion.  The  services 
afterwards  rendered  were  of  a most  trifling  cha- 
racter. 

The  Admiralty  Advocate  in  reply. 

Sir  Robert  Philumore.— In  this  case,  the 
Emerald,  a fishing  smack  of  55  tons  register, 


la)  The  Merchant  Shipping  Act,  1854,  ■.  458.  “ In  the 
following  cases  (that  is  to  say) : Whenever  any  ship  or 
boat  is  stranded  or  otherwise  in  distress  on  tho  shore  of 
any  sea  or  tidal  water  situated  within  the  limits  of  the 
United  Kingdom  and  services  are  rendered  by  any  person. 

1.  In  assisting  snob  ship  or  boat. 

2.  In  saving  the  lives  ol  the  persons  belonging  to  each 
a ship  or  boat. 

8.  In  saving  the  cargo  or  apparel  of  snoh  Bhip  or  boat 
or  any  portion  thereof. 

Ana  whenever  any  wreck  is  saved  by  any  person  other 
than  a receiver  within  the  United  Kingdom  there  shall 
be  payable  by  the  owners  of  such  ship  or  boat,  cargo, 
apparel,  or  wreck,  to  tho  person  by  whom  snoh  services 
or  any  of  them  are  rendered  or  by  whom  such  wreok  is 
saved,  a reasonable  amount  of  salvage,  together  with  the 
expenses  properly  incurred  by  him  in  the  performance  of 
■noh  services  or  tho  saving  of  such  wreck,  the  amount 
Ac.,  ...  to  be  determined,  Ac." 

By  the  Admiralty  Court  Act  1861  (24  Viot.  o.  10)  s.  9, 
the  provision  is  “extended  to  the  salvage  of  life  from 
any  British  ship  or  boat,  wheresoever  the  services  may 
have  been  rendered,  and  from  EDy  foreign  ship  or  boat 
where  the  servioea  havo  been  rendered  wholly  or  in  part 
in  British  waters." 


belonging  to  the  port  of  London,  and  navigated 
by  eleven  bands,  having  put  into  Harwich  with  a 
cargo  of  fish,  Bailed  from  that  port  on  the  morn- 
ing of  tho  5th  Dec.  lost  year.  On  the  night  of 
that  day  she  was  in  the  fishing-ground  off  Cromer, 
and  thoso  on  board  her  saw  two  steam- vessels  in 
collision,  and  heard  crie6,  and  shortly  afterwards, 
after  sailing  about  for  twenty  minutes,  they  made 
out  a boat  with  several  men  in  her,  pulling  only 
two  oare  and  calling  out  for  assistance.  The  men  in 
the  boat  were  foreigners,  and  unable  to  under- 
stand the  directions  given  by  the  master  of  the 
Emerald.  The  men  in  the  boat,  ten  in  number, 
were  taken  on  board  the  Emerald,  and  the  court 
is  now  asked  by  tho  owners,  master,  and  crew  of 
that  vessel,  to  award  salvage  remuneration  to 
them  on  the  ground  that,  under  tho  458th  sec- 
tion of  the  Merchant  Shipping  Act  1354  (17  A 18 
Viet.  c.  104),  a salvage  service  has  been  rendered 
by  them  in  saving  the  lives  of  the  crew  of  the 
boat  from  imminent  danger.  The  action  has  been 
brought  against  the  steamship  Cairo,  to  which 
the  men  belonged,  and  which  proved  to  have  been 
one  of  the  two  vessels  seen  from  the  Emerald  to 
have  been  in  collision  as  before  mentioned. 

The  defence  raised  by  the  owners  of  the  Cairo  is 
two-fold.  It  is  first  alleged  that  the  lives  of  the 
men  picked  up  by  the  Emerald  were  in  no  danger ; 
secondly,  that  if  their  lives  were,  in  the  circum- 
stances, in  any  danger,  the  men  had  improperly 
loft  their  ship,  and  therefore  the  ship  ought  not  to 
be  made  responsible  in  respect  of  the  services 
rendered  to  them. 

The  facts  of  the  case  lie  in  a very  small  com- 
pass. I must  remember  what  were  the  circum- 
stances, the  time  of  the  year,  the  time  of  night, 
the  fact  that  the  men  taken  on  board  were 
foreigners,  ignorant  of  the  locality,  ignorant  also 
of  the  English  language.  I must  also  remem- 
ber the  state  of  the  weather.  At  tho  time  the 
men  left  tho  Cairo  tho  weather  was  fine,  but  it 
changed,  and  the  sea  became  rough  not  long  after 
the  men  had  been  received  on  board  the  Emerald, 
bo  that  in  all  probability,  if  they  had  remained  at 
sea  in  the  boat,  they  would  have  been  lost.  At 
the  same  tirtio  it  must  certainly  not  be  forgotten 
that,  although  when  the  men  wore  taken  on  board 
it  was  moonlight,  there  was  some  haze  on  the 
water,  and  the  boat,  when  discovered,  was  in  the 
track  of  vessels  and  in  danger  of  being  run  down. 
In  all  the  circumstances,  I am  of  opinion  that 
these  men  were  saved  from  danger  of  loss  of  life 
by  the  assistance  rehdered  by  the  Emerald,  and 
that  if  no  other  objection  can  be  shown  to  exist, 
the  plaintiffs  are  entitled  to  rocovor  salvage. 

The  question  of  law  raised  by  the  defendants  is  of 
a gravo  kind,  and  I should  be  sorry  by  any  words 
of  mine  to  countenance  the  idea  that  the  Bection  of 
tho  Merchant  Shipping  Act,  1854,  to  which  I have 
referred,  could  be  so  strained  as  to  compel  the 
court  to  bold  a ship  liable  for  salvage  because 
some  of  her  crew  had  desertod  her  without 
reason  and  contrary  to  orders,  and  afterwards 
found  themselves  in  a condition  of  danger,  from 
which  they  had  been  rescued.  It  might  be  that 
tho  persons  rescuing  them  from  poril  might  bo 
salvors  of  life,  and  yet  not  bo  able  to  charge  the 
ship  with  their  reward.  Whether  a ship  is  or  is 
not  liable  for  life  salvage  is  a question  which  can 
only  be  answered  by  considering  the  circumstances 
of  each  case.  In  this  case,  no  doubt,  the  Cairo 
herself  had  Buffered  serious  damage,  and  was  in 
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great  danger,  and  the  boat’s  crew  left  tho  ship  to 
avoid  that  danger,  and  shortly  afterwards  her 
master  accepted  the  services  of  another  set  of 
salvors,  who  assisted  to  beach  her.  It  must  be 
remembered  that  before  the  men  left  their  vessel 
the  boats  had  boen  ordered  oat.  There  is,  more- 
over, the  fact  that  the  captain  of  the  Cairo,  who 
has  given  his  evidence,  does  not  state  that  the 
men  left  the  vessel  contrary  to  his  orders  ; but  he 
does  state  that  two  days  afterwards  they  went 
back  on  board  their  vessel,  and  that  ho  allowed 
them  to  return  to  their  duty  without  making  any 
remonstrance  to  them.  Certainly  it  would  not  be 
to  the  interests  of  navigation  or  commerce  if  the 
court  were  to  put  a narrow  construction  on  a 
statute  passed  for  the  encouragement  of  efforts  to 
save  human  life  and  to  look  too  strictly  at  tho  acta 
of  men  leaving  their  ship  in  time  of  peril,  and  so 
to  deprive  salvors  who  have  relieved  them  from  a 
position  of  danger  from  all  reward. 

On  tho  whole,  taking  into  consideration  the 
special  circumstances  of  the  case,  1 am  of  opinion 
tnat  the  ship  must  bo  held  liable  to  be  con- 
demned in  salvage  on  the  ground  that  the 
lives  of  tho  men  belonging  to  her  were  saved 
from  danger  by  the  services  rendered  by  the 
plaintiffs  in  this  case.  At  tho  same  time,  the 
sum  I have  to  award  as  salvage  remuneration, 
bearing  in  mind  tho  facts,  must  bo  moderate. 
Considering  that  it  has  been  proved  that  the 
Emerald  lost  two  days’  fishing,  which  involved  a 
loss  of  402.,  I think  that  I shall  not  be  wrong  in 
awarding  the  sum  of  140/.  to  tho  salvors  with 
costs. 

Solicitors  for  the  plaintiffs,  Keen  and  Roger*. 

Solicitors  for  the  defendants,  Stoke*,  Saunders, 
and  Stoke*. 


Wednesday,  April  29,  1874. 

The  Miriam. 

County  Court  appeal — Arrest  of  ship — Practice. 
Where  plaintiffs  appeal  from  a County  Court  in  a 
cause  in  rent  in  which  there  has  been  a decree  for 
the  defendants  and  the  ship  has  in  consequence  been 
released,  the  High  Court  of  Admiralty  will  on  the 
ex  parte  application  of  the  plaintiffs  order  a 
warrant  to  issue  for  the  detention  of  the  ship 
till  bail  given  or  the  appeal  decided. 

Semble  that  notice  should  be  given  before  arrest  to 
the  defendants,  so  that  they  may  come  in  and 
apply  for  the  suspension  of  the  warrant  if  they  see 
fit. 

This  was  an  appeal  from  a decree  of  the  judge 
of  the  County  Court  of  Carnarvon,  holden  at 
Bangor,  in  a claim  of  tort  in  respect  of  goods 
carried  in  a ship  made  under  the  provisions  of  the 
County  Courts  Admiralty  Jurisdiction  Act  Amend- 
ment Act  1869  (32  A 33  Viet.  c.  51)  sect.  2.  The 
claim  was  in  rem  against  the  ship  for  the  wrong- 
ful conversion  of  a quantity  of  coals  shipped  by 
the  plaintiffs  on  board  the  Miriam ; the  maBtor  had 
sold  the  coals,  and  the  plaintiffs  claimed  80/.  The 
ship  was  arrested  and  no  bail  given.  Tho  County 
Court  judge  found  that  the  master  was  justified  in 
selling  the  coals,  and  gave  a decree  for  the  defen- 
dants with  costs.  From  this  decree  the  plaintiffs 
appealed. 

Clarkson,  for  the  appellants,  now  moved  for  a 
warrant  to  issue  to  arrest  the  ship  so  that  she 
might  be  detained  till  bail  should  be  given  or  the 
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appeal  decided. — Tho  suit  having  been  dismissed 
in  tho  court  below,  the  vessel  has  been  released. 
There  is  no  means  of  continuing  an  arrest  on 
appeal  to  the  court.  On  judgment  for  the  defen- 
dants the  County  Conrt  necessarily  releases,  and 
the  only  way  of  obtaining  security  for  judgment  on 
appeal  is  to  ro-arrost  tho  Bhip.  There  is  no  sottled 
practice  on  this  point,  and  hence  it  is  necessary  to 
apply  to  the  court.  [Sir  R.  Philumore:  Has 
notice  of  this  motion  been  given  to  the  other 
side  P]  No.  If  notice  was  given  the  ship  would 
go  at  once. 

Sir  R.  Philumore. — I Bhall  order  tho  warrant 
to  issue,  but  at  the  same  time  I direct  that  notice 
bo  givon  to  the  shipowner  before  the  arrest  takos 
place,  so  that  he  may,  if  lie  thinks  fit,  come  in  and 
apply  to  the  court  for  the  suspension  of  the  war- 
rant on  good  cause  shown. 

Solioitora  for  the  plaintiffs,  Ingledew,  Ince , and 
Greening. 


Tuesday,  May  5, 1874. 

The  Schwann. 

Collision — Costs — Compulsory  pilotage  — Practice 
of  Admiralty  Court. 

In  a collision  cause,  where  a defendant  raises,  to- 
gether with  other  defences,  that  of  compulsory 
pilotage,  and  his  ship  is  found  to  blame,  but  is 
dismissed  on  the  ground  that  the  negligent  act  of 
the  compulsory  pilot  was  the  sole  cause  of  the 
collision,  each  party  pays  his  own  costs,  according 
to  the  practice  of  the  high  Court  of  Admiralty. 
It  has  never  been  the  custom  in  that  Court  to 
apportion  the  costs  in  such  cases  according  to  the 
findings  on  the  various  issues. 

These  wero  cross  causes  of  collision  instituted, 
tho  one  by  the  owners  of  the  barque  Robert  Mor- 
rison against  tho  steamship  Schwann  and  the 
North-German  Lloyd,  her  owners,  intervening, 
and  tho  other  by  the  owners  of  the  Schwann  against 
the  Robert  Morrison  and  her  owners  intervening. 
The  two  causes  wero  heard  at  tho  same  time,  and 
upon  the  same  evidence,  under  the  34th  section  of 
the  Admiralty  Court  Act  1861  (24  Viet.  c.  10),  but 
pleadings  were  printed  in  both  causes. 

The  facts  are  shortly  os  follows  : 

The  Robert  Morrison  was  coming  up  the  river 
Thames  in  tow  of  a steam  tug,  and  in  charge  of  a 
licensed  pilot ; she  had  her  lights  duly  exhibited, 
and  whilst  proceeding  along  the  south  shore  of 
Limehouse  Reach,  at  the  rato  of  about  two  knots 
on  hour,  her  pilot  sighted  the  lightB  of  a vessel, 
which  turned  out  to  be  the  Schwann,  coming  down 
tho  river.  The  Schwann  came  on  and  struck  the 
Robert  Morrison  in  the  starboard  bow,  and  drove 
her  on  to  tho  south  shore.  The  petition  on  behalf 
of  the  Robert  Morrison  alleged  that  her  lookont 
first  sighted  the  green  light  of  the  Schwann,  bearing 
about  two  points  on  the  Robert  Morrisons  star- 
board bow,  and  that  theSc5toaan  improperly  ported 
into  the  starboard  bow  of  tho  Robert  Morrison. 
Tho  answer  on  behalf  of  tho  Schwann  alleged  that 
her  lookout  first  sighted  the  red  light  of  tho  tug 
of  tho  Robert  Morrison,  a little  on  the  Schwann* 
port  bow;  that  the  helm  of  the  Schwann  was 
ported ; that  shortly  afterwards  the  tug  showed 
ner  green  light ; that  the  engines  of  the  8chwann 
were  set  full  speed  astern,  but  that  the  collision 
nevertheless  happened ; the  answer  then  continued 
as  follows : — 
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5.  Save  bjs  herein  appears,  the  defendants  deny  the 
truth  of  the  several  allegations  contained  in  the  petition 
filed  in  this  caui*o. 

6.  The  Robert  Morrison  and  her  said  tag  improperly 
neglected  to  port  their  helms. 

7.  The  Robert  Morrimn  and  her  said  tag  improperly 
starboetded  their  helms. 

8.  The  Robert  Morrison  and  her  tag  improperly 
neglected  to  keep  to  the  north  or  Middlesex  side  of  the 
river,  and  improperly  neglected  to  take  proper  measuroa 
for  passing  the  Schwann  on  her  port  side. 

9.  The  Robert  Bruce  did  not  duly  oomply  with  the 
provisions  of  the  29th  of  the  Rules  and  Bye-laws  for  the 
Regulation  of  the  river  Thames. 

10.  The  said  collision  was  occasioned  by  all  or  some  or 
one  of  the  matters  set  forth  in  Articles  6,  7,  8,  and  9,  of 
this  Answer,  or  otherwise  by  the  neglect  or  default  of 
those  on  board  tbe  Robert  Morrison  or  her  tag. 

11.  Tbe  said  collision  was  Dot  occasioned  by  any  neglect 
on  the  part  of  those  on  board  the  Schwann. 

12.  Before  and  at  the  time  of  the  said  collision  the 
Schwann  was  navigating  within  a district,  and  under 
circumstances  in  which  it  was  compulsory  upon  her  and 
her  master  and  owners  that  she  should  have  on  board, 
and  be  in  oharge  of  a duly-licensed  pilot  for  snob  district, 
and  before  and  at  the  time  of  the  said  collision  the 
Schu-ann  was  in  charge  of  and  being  navigated  by  and 
under  the  direction  of  a pilot  duly  licensed  for  such 
district,  and  all  the  orders  of  such  pilot  were  duly  obeyed 
by  the  master  and  crew  of  the  8chicann,  and  if  the  said 
collision  was  in  any  way  occasioned  by  any  improper 
navigation  of  the  Schwann  it  was  Bolely  occasioned  by 
Borne  neglect  or  default  on  the  part  of  the  said  pilot,  and 
not  in  any  way  by  the  master  or  crew  of  the  Schwann. 

The  main  questions  of  fact  between  the  parties 
were,  which  of  the  two  vessels  was  nearest  to  the 
south  shore  when  they  first  sighted  each  other, 
and  consequently  whether  they  showed  each  other 
their  respective  green  or  red  lights. 

The  cause  was  heard  before  Sir  R.  Phillimore, 
assisted  by  Trinity  Masters  on  May  1st  and  2nd 
1874,  and  he  then  pronounced  that  the  collison 
was  entirely  owing  to  the  negligence  on  board  the 
Schwann,  but  that  the  owners  of  the  Schwann  had 
succeeded  in  establishing  their  pica  of  compulsory 
pilotage ; and  consequently  the  cause  against  the 
Schwann  was  dismissed.  The  cross-cause  against 
the  Robert  Morrison  was  dismissed  with  costs, 
but  the  owners  of  the  Robert  Morrison  claiming 
the  costa  of  issue  of  which  ship  was  to  blame,  in 
which  they  succeeded,  that  question  was  re- 
served. 

May  5,  1874. — The  question  of  costs  now  came 
for  argument. 

Milward,  Q.C.  and  Oains/ord Bruce  for  the  owners 
of  the  Robert  Morrison. — We  submit  that  the  prac- 
tice in  these  cases  baa  never  been  definitely  settled, 
and  t hat  on  principle  the  owners  of  tho  Robert 
Morrison  are  entitled  to  oosts  of  the  issue  in 
which  they  have  been  successful.  It  has  no  doubt 
been  usual  where  a defendant  raised  a double 
defence,  but  succeeds  on  the  plea  of  compulsory 
pilotage  only,  to  give  no  costs,  but  it  has  never 
been  so  definitely  decided.  In  The  Admiral  Boxer 
(Swab.  103,  107)  Dr.  Lushington  only  expresses 
his  belief  that  the  practice  has  been  to  give  no 
costs  to  tho  defendants.  In  The  Ratavier  (4  Notes 
of  Cases,  3.56 ; 10  Jur.  20)  it  was  intimated  that  if 
the  defendants  had  admitted  the  facts  and  relied 
upon  the  plea  of  compulsory  of  pilotage  alone 
they  would  have  got  their  costs.  In  the  Mnrit  l(a) 

(a)  This  vraa  a cause  of  collision  instituted  by  the 
owners  of  La  Escocesa  against  the  Muriel.  The  defend- 
ants pleaded  after  setting  oat  the  facts  as  follows  : 

10.  In  roapeot  of  the  alleged  cans©  or  oausea  of  the 
•aid  collision,  the  defendants  deny  tbe  truth  of  the  state- 
ments relating  thereto,  in  the  several  articles  of  tho  peti- 
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costs  wero  refused  although  the  only  defence  raised 
was  that  of  compulsory  pilotage.  In  tho  Rryal 
Charter  (L.  Rep.  2 Adm.  & Ecc.  362  ; 20  L.  T.  Rep. 
N.  S.  109;  3 Mar.  Law  Ca«.  O.  S.  262)  costs  were 
allowed  the  defendants  as  they  raised  the  defence  of 
compulsory  pilotage  only  and  succeed  thereon. 
From  these  cases  it  is  clear  that  there  are  instances 
where  costs  are  given  to  a party  to  a damage  suit 
where  the  defence  is  compulsory  pilotage,  and  that 
it  is  not  the  mere  nature  of  the  defence  which  is 
the  foundation  of  the  supposed  rule  as  to  costs. 
The  owners  of  the  Robert  Morrison  ask  only  for 
costs  of  the  issue  on  which  they  had  been  success- 
ful, namely,  which  ship  was  to  blame.  They  do 
not  claim  tho  costs  of  the  compulsory  pilotage 
issue.  On  this  point  there  is  no  decided  case,  but 
we  ask  it  on  principle.  If  the  cross-cause  had 
been  the  principal  cause,  the  Robert  Morrison 
having  been  dismissed  with  costa,  her  owners 
would  have  got  all  costs,  whereas  as  it  is  they  got 
nothing  but  nominal  costs,  unless  the  rule  i9 
altered.  We  suggest  that  the  court  should  follow 
tho  course  adopted  in  the  courts  of  common  law, 
and  that  the  oosts  should  be  apportioned  according 
as  the  issues  have  been  determined.  [Sir  R. 
Pll ILLIMORE. — It  was  a very  common  thing  in  the 
Ecclesiastical  Courts  to  apportion  costa  according 
to  the  results  of  the  various  issues,  but  there  is 
no  precedent  in  this  court.]  In  the  Laurel  (Bro. 
A Lush.  191),  plaintiffs  in  a bottomry  suit  wero 
allowed  to  reply  that  by  the  law  in  force  at  the 
place  where  the  bond  was  given,  the  lenders  had  a 


tion  made,  save  and  except  that  the  defendants,  without 
thereby  admitting  the  truth  of  any  one  or  more  such 
statement  or  statements,  in  particular  do  admit  that  the 
said  collision  was  occasioned  by  tbe  improper  navigation 
of  the  Muriel  so  far  and  so  far  only  as  such  admission  is 
consistent  with  the  11th  section  next  hereinafter  following 
and  subjoct  always  to  tho  samo. 

11.  The  Muriel  was  before  and  at  the  time  of  the  said 
collision  in  charge,  as  aforesaid,  of  a duly  licensed  pilot 
of  tho  port  of  Liverpool,  to  wit  the  said  J.  H.,  whose 
employment  was  at  the  time  and  place  of  the  said  collision 
compulsory  by  law  upon  the  Muriel,  her  masters  and 
owners,  and  the  Muriel  was  at  each  time  under  the  sole 
charge  of  the  said  J.  H.,  whose  orders  in  referenoo  to  her 
navigation  were  promptly  and  implicitly  obeyed,  and  the 
said  collision,  if  it  was  occasioned  by  the  Muriel  or  any 
one  on  board  her  was  exclusively  occasioned  by  the  said 
J.  H.,  and  neither  the  Muriel  nor  her  owners  are  liable 
in  respect  thereof. 

At  the  trial  a discussion  arose  as  to  the  meaning  of 
these  allegations,  and  it  was  oontended  by  Milward,  Q.C., 
and  Clarkson,  on  behalf  of  the  plaintiffs,  that  they  con- 
tained no  absolute  admission  of  the  fact  that  the  Muriel 
wu  to  blame,  and  hence  put  the  plaintiffs  to  the  expense 
of  being  compelled  to  bring  their  witnesses  to  show  tho 
negligence  of  the  Muriel.  On  the  other  hand  Cully  and 
Kennedy  argued  for  the  defendants  that  the  allegations 
were  an  absolute  admission  of  default  on  behalf  of  the 
Muriel,  and  they  admitted  then  at  tho  trial  that  the  Muriel 
was  to  blame  for  tho  collision,  but  claimed  exemption 
from  liability  on  the  ground  that  the  Muriel  was  in 
oharge  of  a pilot  by  compulsion  of  law,  and  that  his  acts 
alone  were  the  oanse  of  the  collision. 

Sir  R.  Phi llimork,  after  finding  as  a fact  that  tho 
crew  of  the  Muriel  did  not  in  any  way  contribute  to  the 
collision  and  that  the  pilot  wa«  solely  to  blame  said : 
Looking  at  tho  peculiar  facts  of  this  case,  without  mean- 
ing in  the  least  to  trench  upon  the  authority  of  The  Royal 
Charter  (Bro.  A Lash  191)  and  the  other  oases  which  have 
been  cited— authorities  to  which  1 shall  adhere  on  all 
occasions  till  properly  instructed  by  the  Superior  Court 
—I  shall  dismiss  tho  case  without  costs. 

Solicitors  for  plaintiffs,  Gregory  and  Co.,  Agente  for 
Duncan,  Hill  and  Dickinson,  Liverpool. 

Solicitors  for  defendants,  Chester  and  Co.,  Agents  fo 
J.  H.  E.  Otll,  Liverpool. 
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lien  upon  the  ship  for  the  advances  made,  which 
the  bond  secured,  and  could  have  arrested  the 
ship  and  would  have  done  so,  but  for  the  bond 
having  been  given  ; but  Dr.  Lushington  said  that 
if  the  allegation  were  put  in  issue,  the  party 
failing  on  such  an  issue  would  have  to  pay  the 
costs  whatever  the  ultimate  result  of  that  litiga- 
tion. That  is  the  principle  for  which  we  contend  ; 
if  the  defendants  raise  false  issues  they  ought  to 
take  the  consequences.  At  common  law  where 
there  are  several  pleas,  each  raises  a distinct 
issue,  and  the  costs  are  apportioned. 

Baft,  Q.C.  and  Clarkson  for  the  owners  of  the 
Schwann,  contra. — This  is  an  attempt  to  upset  the 
long  existing  practice  of  the  court.  The  chief 
argument  is  tne  analogy  of  common  law  cases. 
Now  at  common  law,  in  an  action  for  damage  by 
collision,  the  declaration  usually  alleges  that  the 
defendants  by  themselves  or  their  servants  are  guilty 
of  negligence  and,  although  it  may  be  usual  to 
plead  compulsory  pilotage  specially,  still  there  is 
no  reason  why  a defendant  should  not,  under  the 
general  issue  of  “ not  guilty,”  Bhow  that  the  ship 
was  not  under  the  management  and  control  of 
himdelf  or  his  servant,  but  under  that  of  a com- 
ulsory  pilot(a) ; and  if  this  defence  were  esta- 
lished  the  defendant  would  be  entitled  to  his 
costs.  In  this  court,  when  the  defence  of  com- 
pulsory pilotage  is  raised,  whether  after  admitting 
negligence  or  in  conjunction  with  allegations,  that 
the  plaintiff's  ship  was,  and  that  the  defendant’s 
ship  was  not,  to  blame,  the  question  of  how  far  the 
crew  are  to  blame  or  not  must  necessarily  be  tried ; 
for,  one  of  the  questions  in  either  case  is  whether 
the  crew  of  the  defendant's  ship  have  or  have  not 
contributed  to  the  collision  ; and  in  both  coses  tho 
same  evidence  must  l»e  adduced.  Hence  it  would 
be  impossible  for  the  registrar  to  apportion  the 
costs  between  the  issues.  In  The  Muriel  (see  note 
ante  p.  538)  it  was  distinctly  admitted  by  counsel  at 
the  hearing  that  the  defendant’s  ship  was  to  blame ; 
and  costs  were  not  given,  upon  the  ground  that  the 
admission  in  the  pleadings  was  not  sufficiently 
distinct  to  indicate  to  the  plaintiffs  that  the  defen- 
dants did  not  intend  to  raise  any  issue  but  that 
of  compulsory  pilotage.  In  The  Admiral  Boxer 
( ubi  sup.)  it  is  distinctly  laid  down  that  in  these 
cases  it  is  the  practice  not  to  give  costs.  The 
court  is  asked  to  overthrow  a practice  which  has 
existed  ever  since,  and,  according  to  Dr.  Lushing- 
ton,  long  before  the  date  of  that  case  (1857). 
The  question  may  now  have  been  solemnly  raised 
for  the  first  time,  but  that  happens  because  the 
practice  was  considered  so  settled  that  it  was  never 
raised ; the  practice  ought  not  now  to  be  dis- 
turbed except  by  a court  of  appeal.  In  The 
Annapolis,  The  Johanna  Stoll  (Lush.  295;  1 
Mar.  Law  Caa.  O.  S.  69),  where  there  were 
cause  and  cross  cause  as  here,  it  was  fouud 
that  th e Annapolis  was  alone  to  blame,  but  that  the 
act  of  default  was  the  sole  act  of  the  pilot,  who  was 
employed  by  compulsion  of  law,  and  tho  suit 
against  the  Annapolis  was  dismissed.  As  to  costs, 
Dr.  Lushington,  after  argument  claiming  appor- 
tionment, said  “The  owners  of  the  Johanna  Stoll, 
the  plaintiff  8 in  the  cross  action,  have  failed  only 
because  the  collision  was  occasioned  by  the  act  of 
the  pilot  of  the  Annapolis,  who  was  employed  com- 
pulsorily. According  to  the  usual  practice,  there- 


to) See  Mitchell  v.  Crasswaller,  13  C.  B.  237  ; 22  L.  J. 
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fore,  they  are  entitled  to  be  dismissed  without 
costs  in  their  action,  and  I see  no  reason  for 
departing  from  the  established  rule.”  This  deci- 
sion shows  that  there  is  not  any  practice  in  this 
court  by  which  costs  are  apportioned  in  these 
cases.  In  tho  City  of  Cambridge  (ante,  pp.  193, 239), 
the  suit  was  dismissed  without  costs.  It  is  too 
late  now  to  ask  the  court  to  depart  from  its  estab- 
lished practice. 

Milward,  Q C.,  in  reply. 

Sir  Robert  Phillmore. — In  this  suit  a double 
defence  was  raised  by  the  defendants,  who  by  their 
answer  denied  that  there  was  any  neglect  on  the 
part  of  those  on  board  their  vessel,  and  further 
pleaded  that  if  the  collision  was  in  any  way  occa- 
sioned by  the  improper  navigation  of  the  Schwann, 
it  was  occasioned  by  tho  default  of  the  pilot  in 
charge,  who  was  employed  by  compulsion  of  law. 
The  plaintiffs  havo  succeeded  in  proving  that  the 
collision  was  occasioned  solely  by  tho  improper 
navigation  of  the  defendants'  vessel,  and  the 
defendants  havo  succeeded  in  substantiating  the 
defence  that  the  collision  was  caused  by  the 
sole  default  of  the  pilot. 

Now,  the  contention  has  been  that  the  defen- 
dants ought  to  pay  all  the  costs  incurred  in 
determining  the  question  which  vessel  was 
to  blame,  inasmuch  as  they  did  not  admit  that 
they  were  to  blame,  and  reat  on  the  pilotage 
issuo  alone,  but  forced  the  plaintiffs  to  try 
tho  question  on  the  merits,  and  on  that  part 
of  tho  case  failed.  It  was  admitted  and  could 
not  be  denied  that  the  whole  practice  of  tho  court 
ran  counter  to  this  contention.  Several  cases 
have  been  cited  in  which  this  distinct  proposition 
was  laid  down,  viz.,  that  when  a defendant  admits 
upon  the  pleadings  that  his  vessel  is  to  blame,  but 
sets  up  the  defence  of  compulsory  pilotage  alone, 
he  becomes  entitled  to  costs  if  he  succeeds  in 
establishing  that  defence ; indeed  it  could  hardly 
be  otherwise,  because  the  defeudant  having 
givon  notice  to  tho  plaintiffs  that  he  raises 
that  defence  alone,  ana  succeeding  therein,  the 
responsibility  of  further  contesting  the  suit 
is  thereby  thrown  upon  the  plaintiff.  But  no 
single  case  has  been  cited  in  which  a defendant  in 
a damage  suit  who  has  raised  the  double  defence 
and  has  succeeded  upon  the  defence  of  compulsory 
pilotage  alone,  has  been  ordered  to  pay  any  portion 
of  the  costs  of  tho  suit. 

The  analogy  of  common  law  cases  has  been 
brought  to  the  notice  of  the  court,  os  has 
frequently  been  done  on  previous  occasions,  and 
it  has  been  said  that  the  common  law  rule  by 
which  the  costs  of  issues  are  apportioned  lays  down 
a principle  which  thiB  court  should  adopt;  but  in 
my  opinion  this  court  ought  not  easily  to  depart 
from  its  own  established  practice  as  to  costs.  This 
court  does  not  always  follow  the  rules  of  practice 
laid  down  by  the  Common  Law  Courts.  There 
are  various  instauces  in  which  it  takes  a different 
course  from  tho  Courts  of  Common  Law ; as  for 
instance  where  defendants  in  causes  of  damage 
succeed  in  establishing  the  defence  of  inevitable 
accident,  or  where  the  court  holds  both  ships  to 
blamo,  the  court  acts  upon  well  established  rules 
of  its  own.  Dr.  Lushington,  my  learned  prede- 
cessor, who  had  extraordinary  experience  reaching 
a long  way  back  of  the  practice  of  this  court, 
and  was  peculiarly  cognisant  of  all  the  authorities 
on  the  subject,  expressed  an  opinion  that  where  a 
defendant  in  a collision  cause  succeeded  in  cstab- 
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fishing  the  defence  of  compulsory  pilotage,  he  was 
never  condemned  in  costs : ( The  Admiral  Boxer, 
Swab.  193.)  Now  1 am  of  opinion  that  it  would 
require  very  clear  and  decisive  proof  that  this 
practice  was  prodactive  of  evil,  before  it  ought  to 
be  altered  by  the  court;  but  I do  not  think  it  at 
all  proved  that  such  evils  exist  as  to  call  for  any 
change ; on  the  contrary,  to  alter  the  practice 
as  suggested  might  bo  to  cast  on  the  officers 
whose  duty  it  is  to  tax  the  costs,  a burden  of 
extreme  difficulty.  There  can  be  no  doubt  that 
evidence  must  be  given  under  a plea  of  compulsory 
pilotage  as  to  all  the  circumstances  attending  the 
collision,  and  hence  as  to  the  orders  of  the  pilot 
being  duly  obeyed,  as  to  immediate  information 
being  given  him  by  the  look-out,  and  as  to  his 
being  duly  assisted  in  the  execution  of  his  duty  by 
the  other  persons  on  board  the  ship.  This  is  the 
same  evidence  as  would  be  given  under  the  issue 
raising  the  question  of  which  ship  was  to  blame. 

After  carefully  considering  the  matter,  I am  of 
opinion  that  there  is  no  evidence  to  Bhow  that  tho 
present  practice — admitted  to  be  unmistakably  of 
long  and  ancient  standing — is  so  full  of  faults  as  to 
call  upon  and  induce  the  oourt  to  exercise  so 
strong  an  authority  as  to  alter  the  rule.  I must 
refuse  the  application  to  condemn  the  defendants 
in  any  portion  of  the  costs,  but  as  it  is  the  first 
time  the  question  has  been  solemnly  argued,  I 
shall  make  no  order  as  to  the  oosts  of  the  applica- 
tion. 

Solicitor  for  the  plaintiffs,  Thomas  Cooper, 

Solicitors  for  tho  defendants,  Clarkson,  Son,  and 
Greenwell. 
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Collated  by  Jaha*  P.  Asriw  all,  Esq.,  Barriator-at-Law. 

SUPREME  COURT  OF  THE  UNITED 
STATES. 

October  Term,  1873. 

The  Great  Western  Insurance  Company  (apps.) 
v.  Fogarty  (resp.). 

Marine  insurance — Policy  on  machinery  free  of 
particular  average — Destruction  of  species — Total 
loss. 

Where  the  component  parts  of  “ machinery ” insured 
" free  of  particular  average  ” are  by  the  perils 
insured  against,  some  totally  lost  and  the  re- 
mainder so  damaged  that  they  are  useless  for  the 
purpose  for  which  they  were  intended  when 
shipped,  there  is  a total  loss,  which  can  be  re- 
covered from  the  underwriters,  the  species  of  the 
machinery  being  destroyed. 

Under  an  open  policy  on  machinery,  at  and  from 
New  York  to  Havana , free  of  particular  average, 
the  plaintiff  (defendant  in  error)  shipped  the 
various  parts  necessary  for  a complete  sugar- 
packing  machine,  including,  as  part  of  it,  three 
sets  of  truck  irons,  and  also  other  extra  truck  irons . 
The  vessel  on  which  this  machinery  was  shipped 
was  driven  on  the  rocks  in  a violent  gale  just 
before  reaching  Havana,  filled  with  water,  became 
a total  wreck,  and  was  abandoned  to  the  under- 
writers. A large  number,  but  not  all,  of  the  pieces 
composing  plaintiff’s  machinery  were  recovered 
and  tendered  to  him , but  he  refused  to  accept  them, 
as  they  were  much  broken  and  rusted,  and  the  cost 
of  repairing  and  polishing  and  putting  the 


pieces  in  order  would  cost  more  than  a new 

machine. 

Held,  a total  loss. 

Miller,  J.,  delivered  the  opinion  of  the  oourt. — 
This  was  an  action  on  a policy  of  marino  insur- 
ance, in  which  the  plaintiff  recovered  a judgment 
for  2511.95  dols.  and  costs.  The  policy  was  an 
open  one,  and  the  indorsement  procured  by  the 
plaintiff  on  it  was  of  insurance  for  2250  dols.,  on 
machinery  on  board  the  bark  Ella  Adele,  at  and 
from  New  York  to  Havana,  free  from  particular 
average.  Tho  memorandum  clause  of  the  policy 
provides  that  machiues  and  machinery  of  every 
description  are  warranted  by  the  assured  free  from 
average  unless  general.  The  machinery  insured 
consisted  of  tho  various  parts  necessary  lor  a com- 
plete sugar-packing  machine,  including  as  part  of 
it,  three  sets  of  truck  irons,  and  also  other  extra 
truck  irons.  It  is  described  in  the  bill  of  lading 
and  invoice  as  eight  pieces  and  eight  boxes,  com- 
posing one  sugar-packer  aud  three  trucks.  The 
vessel  on  which  these  articles  were  being  trans- 
ported from  Now  York  to  Havana,  just  before 
reaching  the  latter  city,  was  driven  on  the  rocks 
in  a violent  gale,  filled  with  water,  and  finally 
became  a total  wreck,  and  was  abandoned  to  the 
underwriters.  Their  agent  at  Havana  took  pos- 
session, and  was  engaged  about  a month  in 
raising  the  cargo.  A large  number  of  the 
pieces  composing  plaintiff'*  machinery  was  re- 
recovered  and  tendered  to  him  at  Havana,  which 
he  refused  to  receive,  on  tho  ground  that  tho 
insurance  company  was  liable  to  him  as  for  a total 
Iosb.  They  denied  that  under  the  circumstances 
of  the  case  thore  was  a total  loss  within  the  mean- 
ing of  the  policy ; and  the  soundness  of  the  in- 
struction to  the  jury  on  that  point,  given  and 
refused  by  the  circuit  court  on  tho  trial,  is  tho 
only  question  now  before  us.  There  is  vory  little 
conflict  of  testimony  as  to  what  was  recovered  and 
what  was  its  condition  when  tendered  to  the  plain- 
tiff. It  was  all  of  iron.  About  half  of  it  in  weight  was 
saved,  and  tho  remainder  left  at  tho  bottom  of  tho 
Baa.  That  which  was  saved  was  entirely  useless 
as  machinery,  and  was  of  no  value  except  as  old 
iron,  for  which  purpose  it  would  sell  for  about 
50  dols.  The  machinery,  in  working  order,  waB 
worth  2250  dols.  That  which  was  saved  was 
much  brokeu  aud  rusted,  so  that  it  would  cost 
more  to  repair  it,  polish  it,  and  put  it  in  order  for 
use  than  to  buy  a new  machine. 

Upon  the  testimony  offered  by  plaintiff  tho 
counsel  for  defendant  moved  the  court  to  instruct 
the  jury  that  the  action  could  not  be  sustained, 
because  it  showed  that  there  was  not  a total  loss. 
The  court  declined  to  do  this,  and  tho  roquest 
was  renewed  at  the  conclusion  of  the  defendant’s 
evidence  and  ugain  declined.  Several  prayers  for 
instruction  were  then  presented  by  the  defendant, 
based  upon  the  leading  proposition,  that  if  any  of 
tho  pieces  of  the  machinery  insured  were  recoverod 
and  tendered  in  specie  to  the  assured,  there  was 
no  total  loss.  These  wero  refused  and  exceptions 
taken  to  all  these  refusals,  on  which  error  is 
assigned  here.  An  exception  was  also  taken  as  to 
the  charge  of  the  court  laying  down  tho  law  by 
which  the  jury  were  to  decido  tho  quostion  of 
total  loss  submitted  to  them.  That  charge  was  in 
the  following  words : “Tho  meaning  of  tho  term 
‘ free  from  particular  average,’  used  in  the  policy, 
was  that  the  defendants  should  be  liablo  only  for 
a total  loss  of  tbo  subject  insured ; that  the 
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subject  insured  was  not  machines,  but  machinery, 
by  which  is  generally  understood  the  several 
parts  or  portions  of  machines,  adapted  and  fitted 
to  be  put  together  so  as  to  constitute  a machine 
(in  this  case  a sugar-packing  machine),  and  apply- 
ing the  rule  of  law  as  to  what  constitutes  a total 
loss  to  this  particular  subject  insured,  the  jury  will 
find  whether  any  piece  or  portion  of  the  machi- 
nery insured  arrived  at  its  destination  in  a perfect 
oondition,  so  that  it  could  have  been  nsed  with  its 
corresponding  or  connecting  pieces  had  they  also 
arrived  in  good  condition ; in  that  case  the  plain- 
tiff could  not  recover,  as  the  loss  would  not  be 
total ; but  that  if  every  piece  of  the  machinery 
was  so  damaged  by  the  perils  insured  against  as  to 
be  entirely  unfit  for  use  on  being  supplied  with  its 
corresponding  or  connecting  pieces,  then  there  was 
a total  loss  of  the  subject  insured  as  machinery, 
although  the  material  itself  might  still  exist ; and 
if  they  so  found,  they  would  find  a verdict  for  the 
plaintiff  for  the  sum  named  in  the  policy,  with 
interest  from  the  10th  Sept.  1808.” 

The  question  hero  presented  for  considera- 
tion has  been  often  in  the  conrts,  and  the 
discriminations  between  what  is  a total  loss 
and  what  is  not,  are  frequently  very  nice  and 
delicate.  The  authorities  are  by  no  means  uni- 
form or  consistent  with  each  other,  when,  as  in 
the  present  case,  the  line  of  distinction  is  very  nar- 
row. Several  cases  bearing  upon  the  one  before  us 
have  been  decided  in  this  court  and  perhaps  a short 
review  of  them  may  aid  us  here  better  than  a 
more  extended  examination  of  the  numerous  other 
authorities  on  the  subject.  In  the  case  of  Biayt 
v.  Chesapeake  Insurance  Company  (7  Cranch,415), 
plaintiff  was  insured  upon  hides,  the  whole 
number  of  which  was  14,5(55.  Of  these,  789  were 
totally  lost  by  the  sinking  of  a lighter,  and  2491 
of  those  sank  were  fished  up  in  a damaged  condi- 
tion and  sold.  The  hides  were  memorandum 
articles,  and  this  court  held  that,  inasmuch  as 
less  than  800  hides  insured  as  part  of  a much 
larger  number  of  the  same  kind  were  lost,  it  could 
not  be  a total  loss,  and  overruled  the  argument 
that  it  was  a total  loss  as  to  the  789  hides.  In  the 
case  of  Marcardier  v.  Chesnvfike  Insurance  Com- 
pany (8  Crouch,  89)  it  is  said  that  “ it  seems  to  bo 
the  settled  doctrine  that  nothing  short  of  a total 
extinction,  either  physical  or  in  value  of  memo- 
randum articles  at  an  intermediate  port,  would 
entitle  the  insured  to  term  the  case  a total  loss, 
where  the  voyage  is  capable  of  being  per- 
formed. And  porhapa  evon  as  to  an  ex- 
tinction in  value,  where  the  commodity  specifi- 
cally remains,  it  may  yet  be  deemed  not 
quite  settled  whether,  under  like  circumstances, 
it  would  authorise  an  abandonment  for  a 
total  loss.”  In  the  case  of  itorean  v.  The  United 
States  Ins.  Co.,  (1  Wheat.  219),  more  than  half  a 
cargo  of  corn  was  thrown  overboard  and  lost.  The 
remainder  was  saved  in  a damaged  condition  and 
add  at  about  one-fourth  tho  market  value  of  sound 
corn.  This  was  held  not  to  be  a total  loss,  because 
part  of  the  corn  was  saved,  and  though  damaged 
was  of  some  value.  It  was,  therefore,  only  a 
partial  loss.  The  next  case  is  that  of  Htujg  v. 
Augusta  In*.  Co.  (7  How.  595).  The  question  there 
arose  on  an  insurance  of  jerked  beef  of  four 
hundred  tons,  part  of  which  was  thrown  into  tho 
sea  and  part  of  the  remainder  so  seriously 
damagod  that  the  authorities  of  the  city  of 
Nassau  refused  to  allow  more  than  one  hundred 


and  fifty  of  it  to  be  landed  This  was  wet 
and  heated,  and  not  in  a condition  for  re- 
shipment. In  answer  to  a question  on  this  sub- 
ject, certified  to  this  court  by  the  judges  of  the 
Circuit  Court,  it  was  replied:  “That  if  the  jury 
found  that  the  jerked  beef  was  a perishable  article 
within  tho  meaning  of  the  policy,  the  defendant  is 
not  liablo  as  for  a total  loss  of  the  freight,  unless  it 
appears  that  there  was  a destruction  in  specie  of 
the  entire  cargo,  so  that  it  had  lost  its  original 
character  at  Nassau,  or  that  a total  destruction 
would  have  keen  inevitable  from  the  damage 
received  if  it  had  been  re-shipped  before  it  could 
have  arrived  at  Mantanzas,  toe  port  of  destina- 
tion.” And  though  there  are  some  very  strong 
expressions  of  the  judge  who  delivered  the 
opinion  os  to  the  nocessity  of  the  total  destruc- 
tion of  the  thing  insured  to  establish  a total 
loss  of  memorandum  articles,  no  doubt  the  lan- 
guage here  certified  is  the  true  expression  of 
the  court's  opinion.  And  it  will  be  observed  that 
in  this  case,  as  in  the  case  in  8 C ranch,  the  des- 
truction spoken  of  is  destruction  as  to  species, 
and  not  mere  physical  extinction.  Indeed,  philo- 
sophically speaking,  there  can  be  no  such  thing 
as  absoluto  extinction.  That  of  which  the  thing 
insured  was  composed  must  remain  in  its  parts, 
thongh  destroyed  as  tc  its  specific  identity.  In 
the  case  of  the  jerked  beef,  for  instance,  it  might 
remain  as  a viscid  mass  of  putrid  flesh,  but  it 
would  no  longor  be  either  beef  or  jerked  beef. 
And  when  the  case  wont  back  for  trial  in  the  Cir- 
cuit Court,  the  chargo  of  C.  J.  Taney  to  the  jury 
places  this  point  in  a very  clear  light.  He  says 
there  was  not  a total  loss  at  Nassau,  because  a 
part  of  the  jerked  beef  remained  in  specie,  and  had 
not  been  destroyed  by  the  disaster.  And  if  there 
was  reasonable  ground  for  believing  that  a portion 
of  this  beef  could,  by  repairing  the  vessel,  have 
boon  transported  to  Matanzas,  although  it  might 
arrive  there  in  a damaged  condition,  but  yet  re- 
taining tho  character  of  jerked  beef,  there  was  no 
total  loss.  Taney’s  Decisions,  188.  Tho  jury 
found  there  was  a total  loss.  The  case  of  Judah  v. 
Randall  (2  Caines’  Cases,  N.Y.  324),  whore  a car- 
riage was  insured  and  all  was  lost  but  the  wheels, 
is  another  illustration  of  tho  principle.  A part  of 
the  carriage,  namely  tho  wheels,  & very  important 
part,  was  saved;  but  the  court  hold  that  the 
thing  insured,  to  wit,  the  carriage,  was  lost— that 
it  was  a total  loss.  Its  specific  character  as  a car- 
riage was  gone.  In  the  case  of  ]VaUerstein  v. 
Tlie  Columbian  Insurance  Company  (41  N.Y.  201) 
tho  whole  doctrine  is  ably  reviewed  with  a very 
full  reference  to  previous  decisions,  and  it  is  there 
shown  that  there  is  far  from  unanimity  in  tho 
language  in  which  the  rule  is  expressed ; and 
the  extreme  doctrine  of  an  absolute  extinction  or 
destruction  of  the  thing  insured  is  not  the  true 
doctrine,  or,  at  least,  is  not  applicable  in  all  cases 
as  a criterion  of  total  loss. 

The  Circuit  Court  was  right  in  holding  that 
what  was  insured  was  machinery  — pieces  or 
parts  of  a machine;  pieces  made  and  shaped 
to  unite  at  points  with  other  pieces,  so  as  to 
make  a sugar-packing  machine.  If  parts  of 
them  were  absolutely  lost,  and  every  piece 
recovered  had  lost  its  adaptability  to  be  used  as 
part  of  the  machine  ; had  lost  it  so  entirely  that  it 
would  cost  as  much  to  buy  a new  piece  just 
like  it,  as  to  repair  or  adapt  that  one  to  the 
purpose,  then  there  was  a total  jloss  of  the 
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machinery.  If  no  piece  recovered  was  of  any  nse, 
or  could  be  applied  to  any  use  connected  with 
the  machine  of  which  it  was  a part,  without  more 
expense  on  it  than  its  original  coat,  then  there 
was  no  part  of  the  machinery  saved,  however 
much  of  rusty  iron  may  have  been  taken  from  tho 
wreck.  Tho  court  wont  quite  as  far  in  la-half  of 
defendant  as  the  law  justified  when  it  told  the  jury 
that  plaintiff  could  not  recover  if  any  piece  or  por- 
tion of  the  machinery  insured  arrived  at  its  desti- 
nation in  a condition  so  perfect  that  it  could  have 
been  used  with  its  corresponding  or  connecting 
pieces  had  they  also  arrived  in  good  condition. 

\Y  e are  of  opinion  that  the  charge  of  the  court  put 
the  case  very  fairly  to  the  jury,  as  we  understand 
the  law,  and  the  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

JUDICIAL  COMMITTEE  OF  THE 
PBJVY  COUNCIL. 

OS  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF 
(iIBKALTAR. 

Report**!  by  J.  P.  Aswnall,  Eaq.,  Harris  ter-at- Law. 

Friday,  March  20, 1874. 

(Present  Sir  James  W.  Colvilb,  the  Judge  op  the 
High  Court  op  Admiralty  (Sir  It.  Phillimore), 
Sir  Barnes  Peacock,  Sir  Montague  E.  Smith 
and  Sir  Robert  P.  Collier.) 

The  Nor. 

Collision — llegulations  for  preventing  collisions  at 
sea,  art.  14 — Construction  of— Immediate  danger 
of  collision  — Responsibility  for  act  done  under. 
Art.  14  of  the  regulations  for  preventing  collisions  at 
sea  which  provides  that  “ if  two  vessels  under 
steam  are  crossing  so  as  to  involve  risk  of 
collision,  the  ship  which  has  the  other  on  her  own 
starboard  side  shall  keep  out  of  the  way  of  the 
other  ” is  not  to  be  coustmed  so  that  “ keeping  out 
of  the  way  **  means  in  all  cases  porting  ; a vessel 
may  within  the  meaning  of  that  article  keep  out  of 
the  way  by  stopping,  or  by  goitig  ahead,  or  by 
starboarding,  or  by  porting,  or  by  going  astern,  as 
the  circumstances  of  the  case  may  require. 

A vessel  which,  having  perfn'med  her  own  duty,  is 
thrown  into  immediate  danger  of  collision  by  the. 
wrongful  act  of  another  is  not  to  be  held  liable  if 
at  that  moment  she  adopts  a wrong  manoeuvre. 
This  was  an  appeal  from  a decree  of  Honourable 
Sir  Jnmes  Cochrane,  the  learned  Judge  of  the  Vice- 
Admiralty  Court  of  Gibraltar,  in  cross  causes  of 
dnningo  promoted  respectively  in  that  court  by  the 
appellants,  the  owners  of  the  steamship  Asti  rias , 
against  the  steamship  Nor,  of  which  tho  respond- 
ents are  the  master  and  owners,  and  by  tho  master 
and  owners  of  the  Nor  against  the  Asturias,  for 
tho  recovery  of  damages  arising  out  of  a collision 
between  the  said  two  vessels. 

The  Asturias  is  on  iron  screw  steamship  of  272 
tons  register  and  110  horse-power,  manned  by  a 
crew  of  twenty-two  hands  all  told,  and  belonging 
to  the  port  of  Gijon,  in  Spain. 

The  Nor  is  an  iron  screw  steamship  of  700  tons 
register  and  130  horse-power,  belonging  to  the 
port  of  Bergen,  in  Norway. 

The  collision  took  place  about  two  a.m.  of  tho 
3Bt  March  1873,  off  Marin  11a,  on  the  coast  of 
Spain,  and  twenty-eight  miles  from  Gibraltar. 

The  wind  at  tho  time  was  about  W.N.W.,  tho 
Weather  cloudy,  but  otherwise  fine. 


The  case  set  up  in  the  court  below  on  behalf  of 
the  appellants,  as  stated  in  the  petition,  was  that 
the  Asturias  was  bound  on  a voyage  from  Bilbao 
to  Barcelona,  touching  at  the  intermediate  ports  of 
Gijon,  Villa  Garcia,  Cadiz,  Malaga,  Carthagena, 
Alicante,  Valencia,  and  Tarragona,  and  that,  after 
leaving  Cadiz  for  Malaga  on  the  30th  March,  when 
nearly  abreast  of  Marbclla,  she  was  steering  a 
course  N.E.  true,  proceeding  at  the  rate  of  from 
eight  to  nine  knots  an  hour  under  steam  only. 
Her  regulation  lights  were  said  to  be  duly  placed 
and  burning  brightly  at  the  time. 

About  ten  minutes  past  two  a.m.  a red  light, 
which  afterwards  proved  to  be  that  of  the  Nor,  was 
observed  about  three  points  on  the  storboord  bow, 
and  distant  about  one  and  a-half  miles.  The 
Asturias  kept  her  course,  until  shortly  afterwards 
the  white  light  of  tho  Nor,  which  was  alleged  to  bo 
obscure,  came  in  view.  Thereupon  the  helm  of  the 
Asturias  was  starboarded,  in  order  to  get  out  out  of 
the  way  of  the  approaching  vessel,  and  her  head 
veered  to  port— that  is,  towards  the  north.  Shortly 
afterwards  the  hull  of  the  Nor  came  in  view,  when 
the  Asturias'  helm  was  nut  hard  astarboard  iu 
order  to  carry  the  vessel  all  rouud.  Whilst  iu 
the  act  of  going  round  the  collision  took  place,  the 
Nor  with  her  stem  and  port  bow  striking  the 
Asturias  amidships  on  the  storboord  side,  thereby 
doing  her  considerable  damage  and  disabling  her. 

The  case  on  the  part  of  the  respondents  was  that, 
on  the  occasion  in  question,  the  Nor  bound  from 
Alexandria  for  Dunkirk,  was  steering  for  the  port 
of  Gibraltar  for  the  purpose  of  obtaining  a supply 
of  coals.  Her  course  at  the  time  was  W.  by  com- 
pass, and  she  had  her  proper  regulation  lights 
burning  brightly,  and  a good  look  out  was  being 
kept. 

Under  these  circumstances,  about  two  a.ra.  on 
the  31st  March,  the  masthead  and  green  lights  of 
the  Asturias  were  observod  distant  between  three 
or  four  miles,  bearing  about  two  points  on  the  port 
bow.  Those  on  board  the  Nor  kept  their  course 
and  continued  to  watch  the  lights  of  the  Asturias, 
but  when  the  Asturias  approached  at  great  speed, 
and  rendered  a collision  inevitable,  the  helm  of  the 
Nor  was  put  hard  aportand  her  engines  immediately 
stopped  and  reversed,  in  order  to  lessen  the  shock. 
Tho  port  bow  and  Btem  of  tho  Nor  came  into 
colliston  with  the  starboard  side  of  the  Asttirias 
about  amidships.  At  the  time  of  the  collision  the 
Asturifis  was  still  going  full  speed,  but  tho  way  of 
the  Nor  was  almost  stopped.  By  her  porting  the 
Nor  had  gone  off  ten  points  at  tho  time  of  collision. 
After  the  collision  the  Nor  stayed  by  the  Asturias 
and  rendered  her  assistance,  and  ultimately  towed 
her  to  the  Bay  of  Gibraltar. 

Tho  appellants  alleged  that  the  collision  was 
caused  by  those  ou  board  the  Nor  neglecting  to 
keep  their  course,  and  also  by  reason  that  the 
regulation  lights  of  the  Nor  were  not  brightly 
burning. 

Tho  respondents  attributed  blame  to  those  on 
board  the  Asturias  for  not  taking  duo  and  proper 
measures  to  keep  out  of  the  way  of  thfc  Nor,  and 
also  for  improperly  noglectingto  stop  and  reverse 
their  engines. 

The  evidence  was  taken  orally  in  open  court 
before  the  learned  judge  of  the  court  below.  Tho 
learned  judge  found  the  Asturias  alone  to  blame 
for  the  collision,  ou  tho  ground  thnt  as  it  was  the 
duty  of  the  Asturias  to  keep  out  of  the  way  of  the 
Nor , and  for  thut  purpose  it  was  “ unquestionably 
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the  duty  of  the  Asturias  to  port  her  helm  and  show 
her  red  light  to  the  Nor,  whereas  in  fact  she 
“ starboarded  her  helm,  and  pursued  her  course 
with  undiminished  speed,”  and  obtaining  sight  of 
the  hull  of  the  Nor  put  her  helm  hard  astarboard. 
The  Nor  he  held  not  to  blame  on  the  ground  that 
she  held  on  her  course,  as  she  was  bound  to  do, 
until  there  was  immediate  danger  of  collision  and 
then  put  her  helm  hard  aport  which  was  “ the  only 
course  that  offered  any  reasonable  prospect  of  les- 
sening the  effect  of  theoollision,  if  not  of  avoiding 
it  altogether.” 

From  this  decree  the  owners  of  the  Asturias 
appealed  on  the  following  amongst  other  grounds. 

1.  Because  the  vessels  woro  crossing  steamers 
under  steam,  and  it  was  the  duty  of  the  Asturias, 
having  the  Nor  on  her  starboard  bow,  to  keep 
out  of  the  way  of  the  Nor,  and  it  was  the  duty 
of  the  Nor  to  keep  her  course. 

2.  Because  the  Asturias  was  at  liberty  to  get 
out  of  the  way  of  the  Nor  either  by  porting  or 
starboarding,  as  she  thought  fit,  and  the  learned 
judge  of  tho  court  below  erroneously  held  that  she 
was  bound  to  port  her  helm. 

3.  Because  the  Asturias  starboarded  her 
helm  sufficiently  to  have  avoided  the  collision  if  tho 
Nor  had  performed  her  duty  by  keeping  her 
course,  and  the  collision  was  occasional  by  the 
improper  porting  of  the  helm  of  the  Nor. 

4.  Because  the  judgment  and  decree  of  tho 
court  below  wero  in  favour  of  the  respondents, 
whereas  upou  the  pleadings  and  evidence  they 
ought  to  have  been  in  favour  of  tho  appellants. 

L tutt,  Q.C.  and  Clarkson  for  the  appellants. 

Hilivard,  Q.C.  and  Webster  for  the  respondents. 

The  judgment  of  the  court  was  delivered  by  Tun 
Judge  of  tub  High  Court  of  Admiralty  (Sir  K. 
Thillimore) : — This  is  an  appeal  from  the  Vice- 
Admiralty  Court  of  Gibraltar.  It  was  a case  of 
collision  between  two  screw  steam-ships,  a Spanish 
screw  steam-ship,  the  Asturias  of  272  tons,  with 
eugines  of  110  horse  power  and  a crow  of 22  hands, 
and  a Nortcegian  screw  steam-ship  of  760  tons  and 
1 30  horse  power.  The  collision  took  placo  on  the 
31st  March,  shortly  after  two  o’clock  in  the  mom- 
iug,  abreast  of  Marbella,  on  the  coast  of  Spain, 
fourteen  miles  distant.  The  course  of  the  Asturias, 
that  is,  the  true  course,  at  this  time  was 
north-east,  and  the  course  of  tho  Nor  was  west 
by  south  half  south.  The  speed  that  they  wero 
going  at  was  about  eight  knots  each.  The  nature 
of  the  damage  which  was  inflicted  was  that  the 
Nor  struck  with  her  stem  and  port  bow  the 
Asturias  amidships  on  the  starboard  side,  what 
would  appear  to  be  somewhat  of  a slanting  blow. 
Tho  distauce  is  variously  stated,  but  the  Astunas 
says  that  she  saw  the  red  light  of  the  Nor  at  a 
mile  aud  a half  distance,  and  tho  Nor  soys  that 
she  saw  the  white  and  the  green  light  of  the 
Asturias  at  between  three  and  four  miles  distance. 
The  state  of  the  weather  appears  to  have  been 
cloudy,  but  on  the  whole  fine.  The  judge  of  the 
court  below  found  that  the  Asturias  was  alone  to 
blame. 

Now,  these  vessels  were  crossing  vessels, 
and  the  rules  applicable  to  them  are : the  14th, 
“ If  two  vessels  under  stoam  are  crossing  so  as  to 
involve  risk  of  collision,  the  ship  which  has  the 
other  on  her  own  starboard  side  shall  keep  out  of 
the  way  of  the  other ; ” tho  16th, — u Every  steam- 
ship when  approaching  another  ship  so  os  to  in* 
volve  risk  of  collision  shall  slacken  her  speed,  or 


if  necessary,  stop  and  reverse ; and  the  19th, 
which  is  always  applied  in  these  cases,  which  says, 
that  “ regard  is  to  be  had  to  special  circumstances 
which  may  render  it  necessary  not  to  obey  the 
rule.”  Now,  there  is  no  doubt  at  all,  nor  has  it 
been  disputed  for  a moment,  that  it  was  the  duty  of 
the  Asturias  in  these  circumstances  to  keep  out  of 
the  way  of  the  Nor,  and  it  was  the  duty  of  the  Nor 
to  keep  her  course. 

It  has  been  much  argued  before  their  Lord- 
ships that  tho  judge  miscarried  in  his  sentence 
in  the  court  below,  mistaking  the  application 
of  the  rule  which  I have  read,  enjoining  the 
vessel  which  has  the  other  on  her  starboard  hand 
to  keep  out  of  the  way,  by  putting  upon  it  a limited 
and  rigid  construction,  that  keeping  out  of  the  way 
must  mean  in  all  cases  porting.  But  their  Lord* 
ships  are  by  no  means  inclined  to  put  that  con- 
struction on  the  learned  judge's  language.  There 
is  no  doubt  that  he  thought  that  in  this  particular 
case,  and  in  these  particular  circumstances,  porting 
was  the  right  course,  and  ho  probably  knew 
perfectly  well  that  keeping  out  of  the  way  might  be 
by  stopping,  or  by  going  ahead,  or  by  starboarding, 
or  by  porting,  or  by  going  astern,  as  the  circum- 
stances of  the  case  might  reauire.  The  conclusion 
at  which  he  did  arrive  was,  that  the  circumstances 
of  this  case  did  reauire,  and  thatskilful  seamanship 
did  require,  that  the  getting  out  of  tho  way  should 
be  effoctod  by  the  porting  and  not  by  the  star- 
boarding of  the  helm. 

Now,  what  happened  was  this,  tho  Asturias  says 
that  she  observed  a red  light  three  points  on  her 
starboard  bow  at  about  naif  a mile  distance,  and 
that  she  did  nothing  for  a short  time ; that  then 
she  saw  the  white  light,  which  she  says  was  a very 
obscure  light,  when  she  was  distant  from  her  about 
three  quarters  of  a mile;  that  then  she  starboarded, 
and  that  then  in  about  a minute  and  a half  from 
that  time  she  hard  astarboarded,  and  that  the 
collision  took  place  in  the  way  in  which  I have 
mentioned. 

Tho  version  of  the  story  which  was  given  by  the 
Nor  is  to  thiB  effect,  that  she  saw  the  masthead 
light  and  the  green  light  of  the  Asturias  approach- 
ing her  about  two  points  on  her  port  bow  and 
at  a distance  of  from  three  or  four  miles;  that  she 
kept  her  course  unaltered  expecting  that  tho 
steamer,  the  Asturias,  would  port  her  helm  and 
show  her  red  light,  and  that  it  was  not  until  she 
saw  the  hull  of  tho  Asturias  that  Bhe  varied  her 
course  by  porting,  and  that  she  went  off  under  tho 
influence  of  her  port  helm  ten  points.  The  Asturias 
says  that  she  went  off  under  the  influence  of  her 
starboard  helm  four  points. 

Now,  two  questions  have  to  be  decided  by 
their  Lortlships,  as  indeed  they  had  to  bo 
decided  by  tho  court  below — one  is,  did  the 
Asturias  adopt  the  right  manoeuvre  for  getting 
out  of  the  way  by  starboarding  os  she  did 
in  this  case  P and  the  other  is,  did  the  Nor  cause 
or  did  she  contribute  to  the  collision  by  porting  P 
In  the  court  below  a great  discussion  took  place 
upon  the  question  whether  the  Nor  did  or  dia  not 
carry  proper  lights ; and  after  that  question  had 
been  sifted  and  examined  closely  by  the  court 
below,  it  came  to  the  conclusion  that  the  Nor  did 
carry  proper  lights,  and  that  those  lights  ought  to 
have  been  visible  at  the  usual  distance.  Their 
Lordships  soo  no  reason  whatever  to  diffor  from 
the  conclusion  at  which  the  learned  judge  arrived 
on  this  point ; and  the  consequences  of  it  in  the 
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application  of  the  law  to  this  case  are  not  unim- 
portant, because  their  Lordships  are  of  opinion  that 
the  Asturias  ought  to  have  seen  the  white  light 
when  she  saw  the  Nor's  red  light,  and,  indeed, 
beforo  sho  saw  the  Nor's  red  light.  It  is  an 
admitted  fact  in  the  case  that  sho  did  not  soo  the 
white  light  at  all  nntill  she  was  within  three 
quarters  of  a mile.  In  the  first  instance  she  did 
not  see  it  at  all,  and  the  inevitable  consequence 
appears  to  their  Lordships  to  be  that  the  Asturias 
could  not  have  hod  a good  look-out. 

The  next  question  which  their  Lordships  have  to 
consider  is,  when  the  Asturias  saw  the  red  light 
what  is  the  course  which  she  ought  to  have  pur- 
sued P Their  Lordships,  after  conference  with  the 
nautical  gentlomen  who  have  given  their  assistance 
to  the  court  on  this  occasion,  are  of  opinion  that  her 
duty  was  then  to  havo  slackened  her  speed  and  to 
havo  waited  and  ascertained  the  character  of  the 
vessel  which  was  then  approaching  and  the  course 
which  she  was  pursuing. 

Another  question  upon  which  their  Lordships 
have  had  the  benefit  of  the  advice  of  the  nautical 
assessors  is  this — when  the  Asturias  admits 
that  she  saw  tho  white  light  of  the  Nor, 
that  is,  when  sho  was  three  quarters  of  a milo  and 
four  minutes  distance  from  her,  did  she  or  did  she 
not  execute  a right  manoeuvre  in  starboarding  and 
afterwards  hard  starboarding,  or  was  it  her  duty 
to  havo  portod  ? The  nautical  gentlemen  by 
whom  the  court  are  assisted  are  most  clearly  of 
opinion  that  it  was  her  duty  at  that  time  to  have 
ported,  and  that  she  did  not  exercise  a proper 
discretion  in  starboarding  her  helm,  and  by  that 
means  endeavouring  to  get  outof  the  way  of  the  Nor. 
Here  I may  mention  that  their  Lordships  are  of 
opinion,  under  the  same  advice,  that  the  Asturias’ 
account  of  her  starboarding  cannot  be  correct ; 
that  if  she  has  starboarded  at  the  time  she  men- 
tioned she  would  have  gone  off  more  than  fonr 
points,  probably  eight  points,  and,  therefore,  that 
nor  version  of  tho  time  when  she  executed  the 
manoeuvre  of  starboarding  cannot  be  rolied  upon. 

The  next  question  which  arises  is  this — was  the 
Nor  to  blame,  and  did  she  contribute,  in  the  legal 
sense  of  contributing,  to  the  collision  by  doing 
what  unquestionably  she  did  do,  namely,  hard 
aporting  her  helm  so  as  to  go  off  ten  points  P Now 
it  is  to  be  observed  that  the  conduct  of  the  As- 
turias bad  put  the  Nor  into  a groat  dilemma,  and  it 
would  be  in  their  LordshipB’  opinion  a very  harsh 
construction  of  the  law  to  say  that  even  if  at  this 
moment,  of  what  may  be  called  the  agony  of  the 
collision,  just  before  the  collision,  she  had  erred  in 
porting,  she  would  be  liable  for  that  mistake ; and 
it  is  also  to  be  observed  that  at  the  time  when 
she  ported,  the  Nor  stopped  and  reversed  simul- 
taneously ; but  in  fact  their  Lordships  are  of 
opinion  that  the  Nor  was  well  founded  in  thinking 
that  she  had  a right  to  expect  that  even  at  that 
time  tho  Asturias  would  port  her  helm,  because  in 
the  opiuion  of  their  Lordships,  assisted  by  that  of 
the  nautical  gentlemen  who  attend  upon  this 
occasion,  that  would  have  been  the  proper  man- 
oeuvre in  the  case.  Their  Lordships  nave  further 
to  observe  that  the  Asturias  ought  not  to  have 
kept  on  at  full  speed  after  the  tinio  when  she 
admits  she  saw  the  white  light,  but  ought  to  have 
stooped  and  rovorsed. 

For  these  reasons,  without  going  into  any 
detail  of  the  evidence,  which  would  be  quite 
unnecessary  at  the  present  time,  their  Lord- 


ships are  of  opinion  that  the  decision  of  the 
court  below  ought  not  to  be  disturbed  but  ought 
to  be  affirmed,  namely,  that  the  damage  in  this 
cose  was  caused  by  the  wrong  navigation  of  the 
Asturias,  and  that  what  was  done  by  the  Nor  in  no 
way  caused  or  contributed  to  this  collision. 

Their  Lordships  will  therefore  humbly  advise 
Her  Majesty  to  affirm  the  sentence  of  the  court 
below  with  the  usual  costs. 

Decree  affirmed  and  appeal  dismissed. 

Solicitors  for  the  appellants,  Loudest  and  Co. 

Solicitor  for  the  respondents,  Thomas  Cooper. 
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Marine  insurance — Excessive  valuation — Conceal- 
ment of  material  fact. 

Though  an  assured  is  not  bound  to  disclose  every- 
thing which  might  influence  the  mind  of  an 
underwriter , he  is  bound  to  disclose  all  those 
facts  which-  a rational  insurer,  governing  himself 
by  the  principles  and  calculations  commonly 
applied  to  policies  and  risks,  would  regard  as 
bearing  on  those  risks. 

An  excessive  valuation  of  the  subject  matter  of 
insurance  is  a fact  which,  as  hearing  on  the  risks 
insured  against , ought  to  bo  disclosed  to  an 
underwriter  by  an  assured,  and  the  concealment 
of  such  a fact  will  vitiate  a policy  if  its  disclosure 
would  have  materially  affected  the  mind  of  the 
underwriter  in  assuming  the  risk. 

On  the  trial  of  an  action  against  an  underwriter, 
on  policies  of  insurance  on  goods,  valued  to  the 
extent  of  about  double  their  real  value,  the  jury 
found  that  the  valuations  were  excessive,  that  it 
was  material  to  the  underwriter  to  know  that 
they  were  excessive,  that  that  fact  had  been  con- 
cealed from  the  underwriter,  but  that  there  was 
not  sufficient  evidence  to  show  that  the  exces- 
sive valuations  were  made  with  a fraudulent 
intent : 

Held,  that  on  these  findings,  the  underwriter  was 
entitled  to  the  verdict  entered  for  him  on  a plea 
alleging  the  concealment  of  a material  fad. 
Declaration  on  a policy  of  insurance  dated  the 
1st  May  1871,  subscribed  by  the  defendant  at  and 
from  Hamburg  to  Wladiwostock,  Victoria  Bay, 
upon  and  in  respect  to  goods  carried  in  the  Da 
Capo,  beginning  the  said  adventure  from  the  load- 
ing of  the  said  goods  aboard  the  said  ship,  and 
continuing  during  her  abode  there  until  the  said 
ship  should  bo  arrived  at  Wladiwostock,  and 
until  the  said  goods  should  be  there  discharged 
and  safely  landed,  against  perils  of  the  seas,  bar- 
ratry of  tho  master  and  mariners,  and  of  all  other 
perils,  losses  and  misfortunes,  kc. ; the  subject 
matter  of  the  insurance  being  valued  at  " 9t X)i.  on 
commissions,  goods  valued  14.071Z.,  said  commis- 
sions valued  at  loOOf.,”  &c.,  &c.,  and  the  said  ship, 
with  the  said  goods  on  board  thereof,  sailed  on  the 
said  voyage,  and  afterwards,  whilst  the  said  ship 
with  the  said  goods  on  board  thereof  was  pro- 
ceeding on  the  said  voyage,  and  daring  the  con- 
tinuance of  tho  said  risk,  tho  said  goods  were,  by 
the  perils  so  insured  against  as  aforesaid,  wholly 
lost,  and  it  became  thereby  wholly  impossible  to 
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receive  or  earn  commissions  in  respect  thereof, 
and  all  conditions  were  fulfilled,  Ac. 

Second  count  on  a policy  of  insurance  of  same 
date,  subscribed  by  tne  defendant  at  and  from 
Hamburgh  aforesaid  to  Wladiwostock,  Victoria 
Bay  aforesaid,  upon  and  in  respect  of  goods  carried 
in  the  said  ship,  the  Da  Capo,  the  subject  matter 
of  the  insurance  being  “ valued  at  230/.  as  profits 
on  charter  valued  thereat,”  and  continuing  the 
adventure,  as  in  the  first  count  mentioned,  until 
the  floods  should  be  discharged  and  landed  as  in 
the  hrst  count  mentioned,  against  like  perils,  losses 
and  misfortunes  as  in  the  first  count  mentioned, 
Ac. 

Third  count  on  a policy  of  insurance  of  same 
date,  subscribed  by  the  defendant,  at  and  from 
Hamburgh  aforesaid,  to  Wladiwostock,  Victoria 
Bay  aforesaid,  upon  and  in  respect  of  goods  carried 
in  the  said  ship,  the  Du  Capo,  tbo  subject  matter 
of  insurance  being  “ valued  at  1800/.  on  Bundry 
goods  as  per  annexed  specification,  valued  at 
3173/.,”  Ac.,  Ac. 

Fourth  count,  that  after  the  making  of  the  said 
policy  in  the  last  count  mentioned,  it  was  declared 
and  agreed  by  and  between  the  plaintiffs  as  agents 
for  the  persons  interested,  ana  the  defendant  by 
indorsement  on  the  said  policy  that  the  interests 
insured  by  the  said  policy  should  be  1800/.  on  cer- 
tain goods  specified  in  the  said  indorsement, 
carried  in  the  said  ship  on  the  said  voyage,  that  is 
to  say,  222  casks  of  spirits  valued  at  2800/.  in- 
stead of  1800/.,  on  goods  as  by  the  said  annexed 
specification  in  the  policy,  and  the  last  count  men- 
tioned, valued  at  3173/.  on  the  gaid  ship  on  the 
said  voyage,  but  that  in  all  other  respects  the  said 
policy  should  be,  and  remain  as  in  the  last  count 
mentioned,  Ac. 

Picas,  first,  to  all  the  counts  of  the  declaration 
that  the  defendant  did  not  becomo  an  insurer 
to  the  plaintiffs  as  alleged  ; secondly,  that  the  said 
goods  were  not  loaded  on  t>ourd  the  said  ship,  to 
bo  carried  on  the  said  voyage  as  alleged  ; thirdly, 
that  the  said  Bhip  did  not  set  sail  on  the  said 
insured  voyage  as  alleged ; fourthly,  that  the  said 
goods  were  not  lost  by  tho  perils  insured  against 
as  alleged  ; fifthly,  that  the  said  policy  was  not 
made  for  the  use  and  benefit,  or  on  account  of  the 
person  or  persons  interested  as  alleged;  sixthly, 
that  tho  said  persons  for  whose  benefit  the  said 
policy  was  made  wore  not,  nor  were  any,  nor  was 
either  of  them  interested  as  alleged ; seventhly, 
that  the  defendant  was  induced  to  become  an 
insurer,  and  to  subscribe  tho  said  policy  by  the 
fraud  of  those  for  whom  and  on  whose  account,  and 
by  whose  directions  the  plaintiffs  acted  as  agents 
in  effecting  the  said  policies  as  in  the  declaration 
mentioned ; eighthly,  that  the  said  vessel  when  she 
set  sail  on  the  said  insured  voyage  was  not  sea- 
worthy for  the  same ; ninthly,  that  tho  defendant 
was  induced  to  effect  the  said  insurance,  and  to 
subscribe  the  said  policy  by  tho  wrongful  and 
improper  concealment  by  tho  plaintiffs  and  their 
agents  from  the  defendant  of  certain  material 
facts  and  information  then  known  to  the  plaintiffs 
and  their  agents,  and  unknown  to  the  defendant, 
and  which  ought  to  have  been  communicated  to  the 
defendant ; tenthly,  to  the  last  count  of  the  declara- 
tion, that  it  was  not  agreed  and  declarod  as  therein 
alleged. 

Replication  joining  issue  on  the  several  picas. 

The  following  were  the  particulars  of  fraud  and 
concealment  delivered  by  tho  defendant  under  the 


seventh  and  ninth  pleas  : First,  that  the  subject 
matter  of  insurance  was  grossly  and  fraudulently 
overvalued  by  the  assured ; secondly,  that  at  the 
time  of  making  the  insurance  it  was  known  to  tho 
assured  that  tho  Da  Capo  set  sail  without  any 
intention  of  ever  reaching  hor  destination  ; thirdly, 
that  at  the  said  time  the  assured  knew  that  the 
shipowner  intended  that  tho  Da  Capo  should  be 
scuttled  and  cast  away  on  the  voyage ; fourthly, 
that  at  tho  time  of  making  tho  said  insurance  it 
was  known  to  the  assured  that  other  policies  bad 
been  effected,  and  that  others  were  about  to  be 
effected  by  themselves  or  other  persons,  upon 
interests  alleged  to  be  at  risk  upon  the  said  snip 
and  voyage,  to  amounts  and  upon  valuations 
greatly  in  excess  of  the  true  value  of  the  said 
alleged  interests. 

Under  the  eighth  plea  tho  following  particulars 
were  delivered  -that  tho  master  of  the  Da  Capo, 
when  she  set  suit,  intended  to  scuttle  and  cast 
away  the  said  ship  upon  the  insured  voyage,  and 
to  prevent  the  vessel  ever  reaching  her  destination. 

The  case  came  on  for  trial  before  Hanneu,  J.  and 
a special  jury,  on  the  1st  July  1872,  at  tho  sittings 
in  London  after  Trinity  Term  of  that  year.  The 
material  facts  as  proved  in  evidence,  the  questions 
put  by  the  learned  judge  to  the  jury,  and  the 
findings  of  tho  jury  thereon,  are  set  forth 
in  the  judgment  of  the  court  infra  (see  ante, 
vol.  1,  p.  432).  On  tho  findings  tho  learned 
judge  directed  the  verdict  to  be  entered  for 
the  defendant.  Subsequently  a rule  nisi  was 
obtained  on  behalf  of  the  plaintiff  for  a new  trial, 
on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  weight  of  evidence. 

Sir  Henry  James , Q.C.,  Wat  kin  Williams,  Q.C., 
and  Lanyon  showed  cause  against  the  rule, 
and  went  at  considerable  length  through  tho 
facts  as  proved  in  evidence,  as  to  excessive 
valuation,  and  the  materiality  of  such  a fact 
as  bearing  on  the  risks  insured  against.  Then, 
as  to  whether  the  findings  of  the  jury,  stop- 
ping short  of  fraud  on  tho  part  of  the  plain- 
tiff in  not  communicating  the  fact  of  over 
valuation,  would  support  the  verdict  entered  for 
the  defendant,  it  was  contended  that  the  findings 
were  sufficient  for  that  purpose.  In  Carter  v. 
Boehm  (3  Burr.  1910)  Lora  Mansfield,  C.J.,  said: 
“ Good  faith  forbids  either  party  by  concealing 
what  ho  privately  knows  to  draw  the  other  into  a 
bargain  from  his  ignorance  of  that  fact  and  his 
believing  tho  contrary.  But  either  party  may  bo 
innocently  silent  as  to  grounds  open  to  both  to 
exercise  their  judgment  upon,  aliud  est  celare, 
aliud  tacere , Ac.  This  definition  of  concealment, 
restrained  to  the  efficient  motives  and  precise 
subject  of  any  contract,  will  generally  hold  to  make 
it  void  in  favour  of  the  party  misled  by  his  igno- 
rance of  the  thing  concealed.”  Arnould  on  Marine 
Insurance  (vol.  1,  4th  edit.),  p.  511,  thus  states  tho 
rule  on  the  subject : “ It  is  the  duty  of  the  assured 
to  communicate  to  the  underwriter  all  tho  intelli- 
gence he  has  that  may  affect  the  mind  of  the 
underwriter  as  to  eithor  of  the  two  following 
points  : First,  whether  he  will  take  the  risk  at  all; 
secondly,  at  what  premium  ho  will  tako  it.”  And 
Phillips  (Law  of  Insurance,  s.  531)  Bays:  “Con- 
cealment in  insurance  is  where,  in  reference  to  a 
negotiation  therefor,  one  party  suppresses,  or 
neglects  to  communicate  to  the  other,  a material 
fact  which,  if  communicated,  would  tfeud  directly 
to  prevent  the  other  from  entering  into  the 
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contract,  or  to  indace  him  to  demand  terms 
more  favonrable  to  himBelf.  and  which  is  known 
or  presumed  to  be  so  to  the  party  not  dis- 
closing it,  and  is  not  kuown  or  presumed  to  bo  so 
to  the  other.”  And  again  (sect,  537),  ” It  is  suffi- 
cient to  state  here  that  generally,  if  oithor  party, 
whether  purposely  or  through  negligence,  mis- 
take, inadvertence,  or  oversight,  misrepresents  a 
fact  which  he  is  bound  to  represent  truly,  or  omits 
to  communicate  a fact  which  he  is  bound  to  com- 
municate, the  other  is  wholly  or  partially  exone- 
rated from  the  contract.  The  effect  of  a misre- 
presentation or  concealment  in  discharging  the 
underwriters  does  not  seem  to  be  merely  on  the 


ground  of  fraud,  as  has  been  usually  laid  down 
by  writers  on  insurance,  but  also  on  the  ground 
of  a condition  implied  by  the  fact  of  entering  into 
the  contract,  that  there  is  no  misrepresentation  or 
concealment;”  and,  after  referring  to  Duer’s 
criticism  of  the  phraseology  of  tho  books  on  this 
subject,  and  Mr.  Amould's  adhesion  to  this  appli- 
cation of  the  term,  he  goes  on  : “ But  I cannot 
think  that  this  anomalous  use  of  the  term  is 
justifiable  on  this  ground,  since  ambiguous  phrase- 
ology is  not  to  be  tolerated  in  any  science,  and 
least  of  all  in  that  of  law,  where  it  can  possibly 
be  avoided,  as  it  may  easily  be  in  this  case,  by 
stating  the  practical  doctrine  in  direct  terms, 
namely,  that  it  is  an  implied  condition  of 
the  contract  of  insurance,  that  it  is  free  from  mis- 
representation or  concealment,  whether  fraudu- 
lent or  through  mistake.  This  implied  con- 
dition involves  no  more  difficulty  than  tnat  of  sea- 
worthiness or  any  other  implied  warranty.  And 
if  insurance  is  thereby  distinguished  from  other 
contracts,  which  I apprehend  it  is  not  entirely,  this 
peculiarity  is  not,  that  I can  perceive,  of  great 
weight,  certainly  not  enough  to  excuse  an  anoma- 
lous application  of  the  technical  term  ‘ fraud’  and 
* fraudulent  ’ to  many  of  the  misrepresentations 
and  concealments  whereby  a policy  of  insurance 
has  been  held  to  be  defeated.”  Kent  (3  Com. 
282)  lays  down  the  rule  now  contended  for  in 
equally  clear  language:  “A  positive  misrepresen- 
tation to  the  underwriter,  or  concealment  of  a 
fact  material  in  relation  to  the  risk,  or  material 
in  tho  mind  and  judgment  of  the  insurer,  will 
avoid  the  policy.  It  will  avoid  it  thonghtho  loss 
arose  from  a cause  unconnected  with  the  misre- 
presentation, or  even  though  tho  misrepresenta- 
tion or  concealment  happened  through  mistake, 
neglect  or  accident,  without  any  fraudulent  inten- 
tion. . . . The  special  facts  upon  which  the  con- 
tingent chance  is  to  be  computed  usually  lie  in 
the  knowledge  of  the  insured  only,  and  tho  under- 
writer trusts  to  his  representation  and  proceeds 
upon  the  confidence  that  ho  does  not  withhold 
any  facts  material  to  the  estimate  of  the  risk. 
Tho  suppression  of  any  such  facts,  whether  by 
design  or  mistake  or  negligence  equally  renders  tho 
policy  void,  for  the  risk  run  becomes  different 
from  the  one  assumed  in  the  policy.”  And  again: 
“ If  the  misrepresentation  was  by  fraudulent  de- 
sign, it  avoids  tbo  policy  without  staying  to  in- 
quire into  its  materiality  ; or  if  it  was  caused  by 
mistake  or  oversight,  it  does  not  effect  the  policy, 
unlesB  it  was  material,  and  not  true  in  substance ; 
and  in  that  case  it  will  vitiate  the  policy  without 
assuming  the  ground  of  fraud,  for  it  is  not  tho 
contract  the  party  undertook  to  make.  If  the 
representation  of  the  policy  insured  greatly  over- 
rate the  value,  it  will  avoid  the  policy,  whether 


the  representation  be  through  ignorance  or  de- 
sign.” A similar  definition  of  concealment  is 
given  by  Tindal,  C.J.,  in  Elton  v.  Larkins  (5 
C.  & P.  392) : “ A material  concealment  is  a con- 
cealment of  facts,  which,  if  communicated  to  the 
party  who  underwrites,  would  induce  him  either 
to  refuse  the  insurance  altogether,  and  not  to 
effect  it  except  at  a larger  premium  than  the 
ordinary  premium.”  Parsons  (on  Insuranoe,  voL  1, 
p.  494)  slates  the  law  relating  to  the  present  ques- 
tion thus : 4‘  While  all  material  intelligence  and 
even  rumours  and  reports  must  be  communicated, 
the  line  must  be  drawn  somewhere  between  these 
and  mere  conjectures,  suspicions,  or  possibilities. 
Outside  of  such  facts  as  any  reasonable  insurer 
would  take  into  consideration,  lies  a large  class 
of  those  which  some  might  deem  material,  and 
others  not.  There  may  be  those  which  would  very 
generally  be  disregarded,  but  which  a timid  or 
fanciful  insurer  would  think  worth  notice.  In 
some  cases  this  line  of  distinction  is  drawn.  In 
such  cases  the  test  of  materiality,  which  is  the 
question  whether  the  insurer  under  that  policy 
would  have  regarded  those  facts  in  making  the 
policy  P should  perhaps  in  justice  to  both  parties 
nave  been  modified  into  this  form — would  a 
rational  insurer,  governing  himself  by  the  prin- 
ciples and  calculations  commonly  applied  to  policies 
and  risks  have  regarded  these  facts  as  bearing  on 
these  risks  ?”  Duer  (on  Marine  Insurance,  vol.  2, 
p.  386),  says : “ The  parties  do  not  deal  upon 


equal  terms  unless  they  have  an  equal  knowledge 
or  the  facts  and  circumstances  from  which  the 
risks  arise,  or  by  which  they  may  be  affected ; and 
to  produce  this  equality,  the  obligation  of  a full 
disclosure  must  of  necessity  be  imposed.  Without 
such  a disclosure  the  parties  have  not  the  same 
knowledge  of  the  subject  of  the  contract.”  This 
might  bo  expressed  even  more  strongly — that  in 
8ucn  a case  there  is  not  an  identity  in  the  subject 
matter  of  tho  contract. 

An  over-valuation,  coupled  with  over-insur- 
ance, is  most  material  to  the  risk  which  the 
underwriter  takes  on  himself.  It  will  be  con- 
tended for  the  plaintiff  that  an  over-valuation, 
however  excessive,  if  honest,  and  done  without 
any  fraudulent  intent,  does  not  affect  the  policy, 
and  is  not  material  to  ihe  risk,  oveu  though 
the  excessive  over-valuation  is  coupled  with 
a corresponding  over-insurance.  But  it  is  most 
material  to  the  risk  which  the  underwriter 
takes  upon  himself,  as  diminishing  the  induce- 
ment to  save  the  goods  in  cose  of  danger,  aud 
indeed  offering  a temptation  to  the  insured  to 
neglect  using  their  best  endeavours  for  that  pur- 
pose. Again  it  is  material  on  this  ground : it  is 
an  implied  condition  in  every  policy,  where  nothing 
is  expressed  to  the  contrary,  that  it  is  a contract 
of  indemnity — of  indemnity  against  loss  of  a real 
interest.  11  then  the  assured  knowingly  makes 
an  extraordinary  excessive  valuation  of  the  goodB 
insured,  is  he  not  obtaining  wh&t  is  in  reality  a 


wager  policy  P [Blackburn,  J. — He  is  making 
evidence  of  fraud  against  himself ; but  the  jury 
here  have  negatived  the  instance  of  fraud.]  At 


the  policy,  whether 


any  rate,  the  underwriter  is  entitled  to  assume 
that  the  valuation  is  within  reasonable  limits. 
liarker  v.  Janson  (17  L.  T.  Rep.  N.  S.  473 ; 
L.  Rep.  3 C.  P.  303)  was  referred  to.  In 
that  case  tho  over-valuation  was  in  all  respects 
made  bond  fide.  In  Marpatroyd  v.  Crawford 
(3  Dali,  495),  Shippen,  J.,  siud,  “ If  in  the  opinion 
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of  the  jury  a knowledge  of  the  circumstances  that  entering  on  this  question,  to  hear  the  arguments 
were  suppressed,  would  have  induced  the  insurer  of  tho  other  side  on  the  former  question,  and  to 
to  demand  a higher  premium,  or  to  refuse  alto-  determine  that  first.] 

gether  to  underwrite,  it  will  bo  sufficient,  on  Butt,  Q.C.,  and  F.  M.  White  (with  them  Sir 
commercial  principles,  to  invalidate  the  policy.”  J.  B.  Karslake,  Q.C.)  in  support  of  the  rule,  com- 
[Blackbukn,  J. — That  proposition  must  he  quali-  mented  at  length  upon  the  evidence  and  contended 
fled  in  the  manner  in  which  Mr.  Parsons  puts  it.  that  there  was  ample  evidence  to  show  that  the 
The  objection  must  not  be  a fanciful  one  on  the  plaintiff  might  reasonably  have  expected,  under 
part  of  the  underwriter ; but  the  facts  concealed  the  circumstances,  to  make  profits  sufficient  to 
must  have  boen  such  as  "a  rational  insurer,  justify  his  insuring  the  goods  at  the  valuation 
governing  himself  by  the  principles  and  calcula-  actually  made,  so  that  there  was,  in  reality,  no 
tionB  commonly  applied  to  policies  and  risks,  excessive  valuation  at  all.  The  valuation  cannot 
would  have  regarded  as  bearing  on  those  risks.”]  be  said  to  be  excessive  unless  it  is  shown  that  the 
Tho  jury  in  the  present  case  have  found  that  tho  anticipated  profits  could  not  possibly  be  received, 
fncts  concealed  were  material  to  the  risk.  In  There  is  no  reason  why  a man  should  not  insure 
New  York  Bowery  Fire  Insurance  Company  v.  to  the  amount  of  the  profits  which  he  might  rea- 
Nmo  York  Fire  Insurance  Company  (17  Wend,  sonably  expect  to  make.  Unless  the  matter  con- 
359),  the  judge  charged  tho  jury  that  they  should  oealed  goes  to  one  of  the  risks  covered  by  the 
give  a verdict  for  the  defendants  if  they  were  of  policy,  the  concealment  does  not  vitiate  the  policy, 
opinion  that  information  was  wilfully  withheld  of  It  has  been  frequently  held  that  mere  ovor-valu- 
tne  fact  that  the  plaintiff  had  been  insured  and  ation  of  the  goods  insured  does  not  invalidate  the 
twice  burnt  out,  and  that  he  was  in  bad  repute  at  policy,  the  over  valuation  must  be  extravagantly 
the  offices.  The  jury  having  returned  a verdict  groat  which  could  have  such  an  effect.  In 
for  the  pLintiffs,  a venire  de  novo  w as  ordered,  tho  fact  it  would  be  impossible  to  draw  the  line 
court  saying,  “This  question  was  not  properly  between  over- valuation  which  would,  and  over- 
submitted  to  the  jury.  They  were  instructed  in  valuation  which  would  not  avoid  a policy.  It  may 
effect,  that  although  they  should  think  the  in-  be  said  that  it  is  a mere  question  of  materiality  ana 
formation  materia],  they  must  still  find  for  that  materiality  is  a question  for  the  jury  ; but 
the  plaintiffs  unless  they  should  think  it  was  there  are  some  things  which  it  is  not  for  the  jury 
intentionally  withheld.  There  was  no  ground  for  to  determine,  and  this,  it  is  submitted,  is  one  of 
submitting  such  a question  to  the  jury.  It  was  them. 

not  raised  by  the  evidence.  And,  besides,  if  tho  Tho  argument  on  tho  law  of  tho  matter  which 
facts  communicated  by  Thorne  were  material,  it  is  we  would  urge  on  behalf  of  the  plaintiff  is 
enough  that  they  were  withheld  by  Merchant  on  Bummed  up  in  2 Duer.  518,  et  sea.  (Note  iii) : “ If 
applying  for  re-insurance.  Whether  the  omission  the  definition  of  a concealment  that  alone  has  the 
was  the  result  of  mistake  or  design  was  not  an  im-  effect  of  avoiding  the  policy,  which  was  given  by 
partant  inquiry.  Tho  assured  acts  at  his  peril  in  Lord  Mansfield  in  Carter  v.  Boehm  ( ubi  sup.)  ib 
withholding  information.”  In  Rickards  v.  Murdock  admitted  to  be  just,  it  is  a necessary  consequence 
(10  B.  <fc  C.  527),  one  of  tho  circumstances  in  the  that  the  obligation  of  the  assured  is  limited  to  the 
case,  the  suppression  of  which  was  deemed  by  the  communication  of  those  facts  which  are  connected 
Court  of  King's  Bench  to  be  material,  was  that  the  with  the  real  nature  of  tho  risks.  His  Lordship 
owner  of  the  goods  insured  had  directed  his  agents  said  that  the  concealment  ' must  be  fraudulent, 
in  London  not  to  make  the  insurance  until  thirty  if  designed,  or,  if  not  designed,  must  vary  mate- 
days  after  the  arrival  in  London  of  the  letter  con-  rially  the  object  of  the  policy,  and  change  the  risk 
taming  the  order  to  insure,  the  court  being  of  understood  to  be  run.’  It  is  the  risk  itself  that 
opinion  that  the  concealment  was  fatal,  because  the  concealment  mnst  charge,  not  the  mere 
the  fact  of  so  long  a delay  after  the  arrival  of  the  opinion  of  the  underwriter,  as  to  the  prudence  of 
letter  before  the  insurance  was  effected  would  assuming  it.  In  Haywood  v.  Rodgers  (4  East,  590) 
surely  “ have  influenced  the  mind  of  the  under-  Lord  Ellenborough  adopted  this  construction 
writer  in  deciding  upon  what  terms  he  would  of  the  language  of  Lora  Mansfield,  and  it  was 
accept  the  risks.”  Lord  Tenterden,  C.J.  said : partly  upon  this  construction  that  the  judg- 

“At  the  trial  several  witnesses  were  examined,  ment  of  the  court  in  that  oase  was  foundod. 
who  stated  that  they  thought  the  letter  material ; The  assured  had  received  a letter  from  the 
but  it  has  been  contended  that  no  such  evidence  captaiu,  stating  that  the  ship  insured,  on  account 
ought  to  have  been  reoeivod.  I know  not  how  the  of  her  bad  character,  had  undergone  a survey  in 
materiality  of  any  matter  is  to  be  ascertained  but  the  West  Indies ; but  that  the  result  of  the  survey 
by  the  evidence  of  yiersons  conversant  with  the  had  proved  that  she  was  in  a good  condition  to 
subject-matter  of  the  inquiry.  If  such  evidence  is  perform  the  voyage.  It  appeared,  on  the  trial, 
rejected  the  court  and  jury  must  decide  the  point  that  the  vessel  was  in  fact  seaworthy;  but  it  was 
according  to  their  own  judgment  unassisted  by  insisted  that  as  the  letter  from  the  captain  was 
that  of  others.  If  they  are  to  decide,  all  the  court  not  disclosed  to  the  underwriter,  the  ooncoalment 
agree  in  thinking  that  the  latter  was  material,  and  was  fatal,  on  the  ground  that  a knowledge  of  the 
ought  to  have  been  communicated,  and  that  a jury  contents  of  the  letter  would  certainly  have  en- 
would  have  been  bound  to  como  to  that  conclu-  hanced  the  premium.  Tho  judge  on  the  trial 
sion.”  They  have  come  to  that  conclusion  as  to  adopted  and  expressed  this  opinion ; but  the  jury, 
the  concealment  of  the  over-valnation  in  the  in  opposition  to  his  charge,  found  a verdict  for 
present  case,  though  they  have  stopped  short  of  the  plaintiff,  and  this  verdict  the  Court  of  King’s 
finding  the  existence  of  actual  fraud.  Bench  refused  to  set  aside.”  That  it  is  not  tne 

The  next  qoestion  will  be  whether  the  jury,  duty  of  tho  assured  to  communicate  everything 
under  the  circumstances  of  the  case,  ought  not  which  might  vary  the  opinion  of  the  under- 
to  have  found  that  fraud  actually  cxistod.  [Black-  writers,  was  clearly  stated  by  Lord  Ellenborough 
burn,  J. — We  think  it  would  be  better,  before  in  this  case.  He  said:  “Is  it  then  to  bo  laid 
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down  as  a principle  that  every  fact  known  to  the 
assured,  with  respect  to  the  condition,  qnality, 
and  circumstances  of  the  ship,  prior  to  the  period 
of  effecting  the  insurance,  which  may  possibly 
guide  the  judgment  of  the  underwriter  in  under- 
taking or  refusing  to  undertake  the  insurance,  is 
to  bo  communicated  to  him  P It  certainly  would 
have  some  weight  in  guiding  the  judgment  of  the 
underwriter  on  such  a subject  to  know  how  old 
the  ship  was,  whore  she  was  built,  whether 
originally  British  or  foreign,  what  was  the  form  of 
her  construction,  &c.  But  the  question  is,  is  it 
the  duty  of  the  assured  in  the  first  instance,  and  as 
a condition  precedent  on  his  part,  to  inform  tho 
nnderwriterof  all  these  circumstances  to  the  ex- 
tent of  his,  the  assured's  own  actual  knowledge 
on  the  subject  P If  it  be,  and  it  never  yet  has 
been,  either  in  theory  or  in  practice  assumed  to  bo 
the  case,  the  assured  must,  before  lie  effects  the 
insurance,  collect  from  all  his  documents  all  the 
materials  for  tho  history  of  his  ship  from  the 
moment  of  her  being  launched  down  to  that  of 
subscribing  tho  policy.”  Duer  says  (p.  521)  that 
the  observations  of  Lord  Ellenborough  were  in- 
tended M to  lay  down  the  general  rule  that  facts 
not  varying  the  risks,  are  not  requisite  to  be 
disclosed,  however  they  might  vary  the  opinion  of 
the  underwriter;  and  I conceive  that  the  very 
doctrine  of  Lord  Mansfield  implies,  or  more  pro- 
perly is  founded  on,  tho  same  rule,  differently  ex- 
pressed, viz.,  that  only  those  circumstances  are 
necessary  to  be  disclosed  that  bear  a relation  to 
the  risks  that  are,  in  fact,  assumed.”  In  Beckwith 
v.  Sidchotham  (1  Camp.  116),  Lord  Ellenborough 
decided  that  the  owner  of  the  ship  insured  was  not 
bound  to  communicate  to  tho  underwriter  a letter 
whichliehad  received  from  the  captain,  statingthat 
the  vessel  would  probably  be  detained  in  hor  port  of 
departure  a considerable  time  for  the  purpose  of 
necessary  repairs.  The  only  case  which  Duer  says 
(p.  522)  that  he  haB  discovered  in  the  English  re- 
ports in  which  the  omission  to  disclose  facts  appa- 
rently not  bearing  on  tho  actual  risks,  has  been 
held  to  be  a material  concealment,  upon  the  ground 
that  the  disclosure  would  probably  have  varied 
the  decision  of  the  underwriter,  is  that  of  Richard* 
v.  Murdock  ( ubi  gup).  On  this  case  he  remarks : 
“ It  is,  however,  to  be  observed  that  the  suppressed 
part  of  tho  letter  was  not  merely  important  aB 
showing  the  fears  of  the  writer.  Had  the  time  of 
the  arrival  of  the  lettor  been  known  (as  it  would 
have  been  had  tho  whole  letter  been  com- 
municated), it  would  also  have  been  known  that  it 
had  arrived  by  a ship  which,  having  sailed  about 
tho  same  time  as  the  ship  insured,  had  been  noarly 
forty  days  in  port ; circumstances  plainly  material 
to  the  risk,  and  which  I am  persuaded  furnish  the 
true  explauatiou  of  tho  decision.  Certainly  the 
Court  of  King's  Bench,  and  Lord  Tenterden  as 
their  organ,  never  meant  to  decide  that  where  the 
assured  communicates  all  the  facts  that  have  a 
bearing  ou  the  risks,  he  is  hound  also  to  disclose 
his  own  speculations  and  fears  concerning  the 
event,  because  the  disclosure  may  influence  the 
decision  of  the  underwriter.” 

The  state  of  tho  existing  law  is  thus  gummed 
up  by  Duer : “ In  tho  United  States,  as  in 
England,  tho  judges  in  many  cases  have  ex- 

fjressed  themselves  in  general  terms  that,  taken 
iterally,  imply  that  tho  only  test  of  the  mate- 
riality of  a concealment  is  tho  probable  influence 
of  the  facts,  if  disclosed,  upon  the  mind  of  the 


underwriter;  but  in  every  decided  case  that  I 
have  examined,  in  which  tho  concealment  has 
been  held  to  discharge  the  underwriter,  the  facts 
concealed  were  material  to  the  risks,  in  the  Btrict 
and  proper  sense  of  the  terms.  The  question, 
therefore,  whether  facts  extrinsic  to  the  risks, 
which  it  is  yet  highly  probable  would  influence  the 
mind  of  the  underwriter,  are  for  that  reason  to  be 
deemed  material,  and  therefore  necessary  to  bo  dis- 
closed, has  never  become  a subject  of  distinct 
consideration.  . . . As  an  additional  proof  that  no 
such  rule  exists,  it  may  bo  added  that  the  law  is 
well  settled  that,  where  the  assured  discloses  all 
the  facts  that  are  known  to  him  and  all  the  infor- 
mation that  lie  has  received,  he  is  not  bound  to 
communicate  the  conclusions  of  his  own  mind  from 
the  facts  disclosed— the  fears  or  the  hopes  they 
may  suggest.  Yet  were  it  known  to  the  under- 
writer that  the  opinion  entertained  of  the  risk  by 
the  assured  was  more  unfavourable  than  his  own, 
ho  would  be  certain  to  demand  a higher  premium  ; 
he  would  demand  as  high  a premium  as  the  fears 
of  tho  interested  party  would,  probably,  induce 
him  to  pay.”  [Lush,  J. — It  is  certainly  a very 
startling  proposition  that  if  you  havo  reason  to 
believe  that  a ship  is  going  to  be  scuttled,  you  may 
put  your  goods  on  board  of  it  and  get  them  in- 
sured, keeping  back  from  the  underwriter  the 
reasons  for  your  belief.]  Clagon  v.  Smith  (3  Wash. 
C.  C.  R.  156),  and  Rvygle*  v.  Oen.  Int.  In g.  Co.  (4 
Mason,  74),  were  referred  to.  It  is  submitted,  in 
conclusion,  that  tho  assured  was  not  bound  to 
communicate  to  the  underwriter  the  fact  and  the 
extent  of  over  valuation.  Cur.  adv.  vult. 

May  27. — The  judgment  of  the  court  (Black- 
burn. Lush,  and  Archibald,  JJ.)  was  now  delivered, 
as  Inflows  by 

Blackburn,  J. — This  was  an  action  on  three 
policies  of  insurance  oy  the  ship  Da  Capo,  on 
a voyage  to  Wladiwostock,  all  dated  on  1st 
May  1871.  Tho  first  was  on  commissions  on 
goods  valued  at  14,7001.,  the  commissions  being 
valued  at  15001.  Tho  second  was  on  profits  on 
charter,  valued  at  2301.  The  third  had  originally 
been  on  goods,  but  by  an  indorsement  on  the  policy 
it  had  become  on  222  casks  of  spirits,  valued  at 
28001.  The  material  pleas  were  that  the  Bhip  was 
not  lost  by  tho  perils  insured  against,  and  that 
there  had  been  a concealment  of  a material  fact. 
Particulars  were  given  of  this  last  plea.  The  one 
on  which  the  question  before  us  turns  was  that 
the  insured  knew  and  concealed  from  tho  defendant 
that  insurances  were  made  by  him,  aud  others  in 
concert  with  him,  on  interests  alleged  to  be  at 
risk  in  the  vessel  on  values  greatly  exceeding  the 
actual  value  of  those  interests. 

The  case  camo  on  to  be  tried  before  my  brother 
Ilannen.(a)  It  appeared  in  evidence  that  Wlndiwo- 
stock  is  a harbour  south  of  what,  in  1870,  was  the 
customs’  lino  of  Russia.  It  was  intended  by  tho 
Russian  Government  to  bring  their  customs*  line 
lower  down,  so  as  to  include  Wladiwostock  within 
it;  and  this  was,  in  fact,  dono  in  Feb.,  1871 
Richard  Dicckman  was  the  person  interested  in 
these  policies.  He  gave,  in  substance,  this  account 
of  the  transaction  : Having  learned  that  this 
change  was  in  contemplation,  and  believing 
it  would  make  shipments  to  Wladiwostock  very 
profitable,  he  entered  into  a speculation  with 
ono  Wencke,  by  which  Woncke  wae  to  purchase 

(a)  A report  of  the  facts  proved,  and  tho  summing  up 
of  Hannon,  J.,  will  bo  found  ante,  vol.  1.,  p.  432.— Ed. 
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a ship  and  charter  her  to  Dieckrnan,  who  was  to 
procure  the  goods  he  considered  suitable  to  the 
market,  put  them  on  board,  and  travel  overland 
to  WladiwoBtock,  where  he  would  mcot  them  and 
sell  them.  The  Da  Capo  was  accordingly  bought 
by  Wencke,  through  the  instrumentality  of  Dieck- 
man.  Dieckrnan  found  some  persons  willing  to 
send  out  some  goods  on  this  adventure.  Those 
persons  insured  their  goods  for  10801.  The  freight 
on  those  goods  was  fixed  by  bill  of  lading  at  a 
higher  rate  than  the  charter  freight.  This  formed 
the  subject  of  the  policy  on  profits  on  charter.  No 
evidence  was  given  as  to  the  value  of  the  goods 
thus  insured  for  10801.,  which,  therefore,  it  may 
be  taken,  were  fairly  valued.  Dieckrnan  not  being 
able  for  want  of  funds  to  fill  up  tho  whole  vessel, 
Wencke  purchased  goods  similar  to  those  pur- 
chased by  Dieckrnan,  and  filled  up  the  vessel  with 
them.  Theso  were  to  be  sold  by  Dieckrnan. 
Under  these  circumstances  Dieckrnan  and  Wencke 
employed  brokers  at  Hamburgh  to  procure  insu- 
rance, and  those  Hamburgh  brokers  employed  the 
plaintiffs  on  the  record,  Ionides  and  Chapeau- 
rouge,  brokers  in  London,  to  procure  insurance 
there.  A slip  was  made  out  by  Ionides  and 
Chapeauronge  on  the  29th  March  1871  for  insu- 
rance of  80001.  on  commission,  and  goods  per  Da 
Capo  to  WlaldiwoBtock.  After  making  inquiries 
about  the  port,  which  was  quite  unknown, 
various  underwriters,  including  the  representative 
of  the  defendant,  initialed  this  slip  at  per  cent. 
Nothing  appeared  on  the  face  of  tnis  slip  os  to  any 
future  declaration  or  valuation  of  tho  subject 
matter  of  the  insurance ; but,  from  the  conduct  of 
all  parties,  it  must  have  been  understood  that  tho 
interest  was  to  be  subsequently  declared  and 
valued.  The  Hamburgh  brokor,  towards  the  end 
of  April,  forwarded  to  ionides  and  Chapeauronge  a 
paper  in  German  declaring  the  interest  to  be  on 
spirits  with  anticipated  profit,  however  high  or 
low,  and  on  other  goods,  with  anticipated  profit,  at 
25  per  cent.  This  valuation  was  certainly  seen 
by  the  manager  of  tho  North  China  Company, 
whose  name  was  on  the  slip  before  that  of  the 
defendant’s  representative,  for  be  had  initialed  it. 
He  stated,  however,  that  he  did  not  understand 
German,  and  was  not  awaro  what  was  in  it. 
Whether  it  was  ever  seen  by  the  defendant’s 
representative  or  not  was  left  in  doubt ; but  in 
Bamming  up  the  learned  judge  treated  the  case  as 
if  it  had  been  seen  by  him  also.  The  policies  were 
then  made  out  and  signed.  The  vessel  sailed  on 
the  1st  May,  and  on  the  18th  May  sunk  at  Bca 
under  circumstances  making  it  very  difficult  to 
understand  how  she  came  to  sink  unless  she  was 
purposely  scuttled.  It  appeared  that  Wencke 
uad  insured  the  ship  and  freight  at  a fair  value,  but 
that  he  and  Dieckrnan  had  here  and  abroad  insured 
the  goods  which  they  had  pnt  on  board  at  values 
very  considerably  above  their  cost  price.  The 
price,  including  cost,  charges,  and  insurance, 
amounted  in  the  whole  to  something  less  than 
80001. ; the  various  insurances  on  tho  (roods,  in- 
cluding profits,  amounted  to  about  14,0001.,  and  in 
addition  to  theao  there  was  the  insurance  on  com- 
missions of  15001.,  and  a further  insuranoe  of  10001. 
on  safe  arrival,  so  that  the  assured  Btood  to  receive 
a very  large  profit  if  their  venture  was  lost.  This 
was  used  os  on  argument  to  induce  the  jury  to 
draw  the  inference  that  the  vessel  was  purposely 
scuttled  by  the  captain  in  complicity  with  the 
assured ; but,  besides  ibis,  tho  defendant  contended 


that  these  high  valuations  ought  to  have  been  dis- 
closed by  the  assured.  The  highest  valuation  was 
that  of  tho  spirits.  It  appeared  in  the  evidence 
that  the  costs,  charges,  and  insurance  of  the  222 
casks  of  spirits  amounted  to  9731.,  and  for  in- 
surance they  were  valued  at  28001.  Dieckrnan,  in 
his  evidence,  j mtified  this  high  valuation  by  SAying 
that  spirits  were  a very  profitable  article,  and  also 
that  he  hoped  and  expected  that  his  spirits  would 
arrive  when  they  could  bo  imported  doty  free,  and 
that  a very  heavy  Russian  auty  was  about  to  be 
imposed  immediately  afterwards,  which  would 
have  the  effect  of  raising  the  value  of  his  spirits 
to  the  level  of  duty  paid  spirits.  The  defen- 
dant called  underwriters,  who  gavo  evidence, 
without  any  objection  being  made,  that  it 
was  material  to  underwriters  to  know  the  extent 
of  the  over  valuation  when  it  was  to  such  an 
extent  as  appeared  in  this  case.  They  also  stated 
in  effect  that  where  the  valuation  was  excessive, 
the  risk  was  considered  a speculative  risk,  which 
one  class  of  underwriters  would  not  take  at  all, 
and  another  class  would  take,  but  only  if  a sufficient 
premium  was  offered;  that  25  per  cent,  added  was 
not  unusual,  and  that  in  one  case  30  per  cent,  had 
been  taken  by  tho  first  class  ; that  beyond  this  it 
would  be  a speculative  risk. 

On  this  evidouce  my  brother  Hannen  proposed 
to  ask  tho  jury  seven  questions : First,  whether 
the  goods  were  really  put  on  board?  Secondly, 
wore  the  valuations  for  insurance  exoossivo  ? 
Thirdly,  if  excessive  were  they  so  made  with  a 
fraudulent  intent?  Fourthly,  whether  fraudulent 
or  not  was  it  material  to  the  underwriter  to  know 
that  tho  valuation  was  excessive  P Fifthly,  was  it 
conoealed  from  the  underwriter?  Sixthly,  was  tho 
vessel  lost  by  perils  insured  against?  Lastly,  did 
tho  assured  Know  or  intend  that  the  vessel  should 
be  cast  away  ? The  counsel  for  the  defendant  ad- 
mitted that  the  first  question  must  be  answered  in 
favour  of  the  plaintiffs.  The  other  six  questions 
were  asked  of  tho  jury  who  answered,  that  tho 
valuations  were  excessive  ; that  there  was  not 
sufficient  evidence  to  show  whether  they  were 
made  with  fraudulent  intent;  but  that  whether 
fraudulent  or  not  it  was  material  to  the  under- 
writer to  know  that  they  were  exoessive,  and  that 
that  was  concealed ; that  the  vessel  was  not  lost 
by  the  perils  insured  against,  but  that  thoy  had 
not  sufficient  evidence  to  show  whether  the 
assured  knew  or  intended  that  the  vessel  should 
bo  cast  away.  Some  attempts  wero  made  to  get 
the  jury  to  express  a further  opinion  on  the  mode 
in  which  tho  vossel  was  lost,  without  success. 
The  verdict  was  then  entered  for  the  defendant 
on  these  findings. 

In  the  ensuing  term  Mr.  Butt  obtained  a 
rule  nisi  for  a new  trial,  on  the  grounds  of 
misdirection,  as  to  tho  concealment,  and  as 
against  evidence.  Delays  and  difficulties  came  in 
the  way  of  hearing  tho  argument,  but  in  tho  three 
days  next  after  last  Term  it  came  on  before  my 
brothers  Lush,  Archibald,  and  myBolf.  We 
desired  the  counsel  for  the  present  to  confine 
themselves  to  the  question  whether  there  was 
any  ground  for  disturbing  the  verdict  on  the  plea 
of  concealment,  supposing  the  plea  had  stood 
alone,  or  the  jury  had  been  discharged  on  the 
other  issue,  leaving  it  for  farther  discussion, 
whether  that  would  finally  dispose  of  the  rule. 

Wo  have  come  to  the  conclusion  that  there  is 
no  ground  for  disturbing  the  verdict  on  this 
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issue.  My  brother  Hauuen,  in  summing  up, 
pointed  out  to  the  jury  that  a valuation  of 
goods  for  the  purpose  of  insurance  might 
fairly  and  properly  be  made,  taking  into  account 
not  only  the  original  costs  of  the  goods,  but  adding 
an  estimate  of  the  anticipated  profits  of  the  goods 
arrived  at  their  destination;  and  that  opinions 
might  vary  as  to  the  profit  to  be  made  on  a parti- 
cular venture.  He  auvisod  them  not  to  find  the 
valuation  excessive  unless  they  thought  the  go<xla 
were  valued  with  an  addition  of  profit  greater  than 
could  be  expected  to  be  realised  under  any  circum- 
stances which  could  be  reasonably  contemplated. 
This  rosy,  perhaps,  be  too  favourable  to  the  assured, 
as  it  makes  the  question  whether  there  is  an 
excessive  valuation  or  not  depend  on  whether  the 
valuation  was  so  high  as  to  amount,  in  part  at 
least,  to  a wager ; but  no  objection  on  that  ground 
can  be  taken  by  the  plaintiffs.  And  we  think  that 
the  evidence  here  was  such  as  to  justify  the  jury 
in  findiug  that  the  valuation  of  the  spirits,  at  least, 
was  excessive  according  to  this  definition;  and 
this  finding  cannot  be  considered  as  against  the 
weight  of  evidence.  The  finding  that  the  exces- 
sive valuation  was  concealed  from  the  underwriters 
was  impugned  on  the  ground  that  the  statement 
in  the  German  valuation,  that  the  spirits  were 
valued  with  anticipated  or  imaginary  profits,  bo 
tho  same  high  or  low,  amounted  to  a disclosure 
that  the  valuation  was  excessive.  As  to  this,  my 
brother  Hannen  told  the  jury,  and  we  think  quite 
rightly,  that,  in  the  absence  of  some  active 
deception,  the  assured  had  a right  to  suppose  that 
an  underwriter  read  and  understood  the  documents 
laid  before  him,  and  that  if  ho  did  not  understand 
the  language  in  which  they  were  written  he  would 
ask  for  a translation ; and  he  assumed,  in  his 
summing  np,  that  the  defendant’s  representative 
had  independent  notice  that  the  valuation  con- 
tained the  words,  “ profits  however  high.”  This 
wo  have  not  found  in  the  notes  of  the  evidence, 
but  it  probably  was  so.  But  then  be  asked  the 
jury  to  consider  whether  that  was  a disclosure  that 
there  was  an  excessive  valuation  in  the  sense  which 
he  had  previously  explained  to  them,  of  an  esti- 
mate of  profits  formed  with  knowledge  that  it  had 
no  foundation.  Tho  jury  must  be  taken  to  have 
found  that  it  was  no  disclosure,  and  we  cannot  say 
that  they  were  wrong.  The  finding  of  tho  jury 
that  the  concealment  was  material  was  impeached, 
both  on  the  ground  that  it  was  against  evidence, 
and  that  of  misdirection,  as  it  was  contended 
that  tho  judge  ought  to  have  told  the  jury 
that  the  fact  of  an  excessive  valuation  was  not 
one  which  the  assured  was  bound  to  disclose. 

It  is  perfectly  well  established  that  the  law 
as  to  a contract  of  insurance  differs  from  that 
as  to  other  contracts,  and  that  a concealment  of  a 
material  fact,  though  mado  without  any  fraudulent 
intention,  vitiates  the  policy.  In  Duer  on  Insur- 
ance, vol.  2,  p.  388,  it  is  said : “ The  terms  in 
which  the  general  rule  is  usually  stated  are,  that 
it  is  the  duty  of  the  assured  to  communicate  all 
facts  that  are  material  to  the  risks,  and  which  are 
not  known  or  presumed  to  be  known  to  the  under- 
writer ; but  tnese  terms  are  ambiguous,  and  the 
first  and  necessary  inquiry  is  by  what  criterion 
the  materiality  of  the  facts  alleged  to  have  been 
concealed  is  proper  to  bo  determined.  Is  the 
obligation  of  a disclosure  limited  to  tho  facts 
that  are  material  to  the  risks,  considered  in  their 
own  nature  P or  does  it  extend  to  all  that  may  be 


deemed  material  by  the  insurer,  and  would  pro- 
bably influence  his  ultimate  decision  ?”  Ho  ad- 
mits that  a knowingly  false  representation  of  a 
matter  which,  though  extraneous  to  the  risks,  may 
affect  the  judgment  of  the  underwriter,  will  vitiate, 
and  that  the  case  of  Siblald  v.  HiU  (2  Dow.  26S), 
is  an  express  decision  of  tho  House  of  Lords  to 
that  effect.  But  he  laj*s  it  down  as  being  the 
most  reasonable  opinion  that  thoso  facts  only  are 
necessary  to  he  disclosed  which  are  material  to  the 
risks  in  their  own  nature,  and  a prudent  and 
experienced  underwriter  would  deem  it  proper 
to  consider.  The  cases  and  proofs  in  support 
of  his  position  are  collocted  at  Duer,  p.  518, 
et  seq. 

It  was  argued  before  us  that  tho  nature 
of  the  risk — i.e.,  the  strength  and  seaworthy 
qualities  of  the  Da  Capo,  and  the  probability 
of  encountering  storms  on  the  voyage,  and 
so  forth,  were  not  in  the  least  affected  by  the 
amount  at  which  the  goods  were  valued,  which  is 
no  doubt  true.  The  underwriter  is  not  answerable 
for  any  loss  occasioned  by  fraud  of  the  assured, 
and  it  was  argued  that,  therefore,  the  objection 
which  an  underwriter  might  have  to  take  a risk  on 
account  of  tho  temptation  which  tho  assured 
might  have  to  make  uway  with  the  venture,  ought 
not  to  be  taken  into  account.  Whether  Duer 
would  have  gone  so  far  as  this  is  not  clear ; but  if 
ho  would,  tho  courts  in  America  have  refused  to 
follow  him  : (New  York  Bowery  Fire  Insurance 
Company  v.  Nero  York  Fire  Insurance  Company, 
17  Wend.  359).  In  that  case  the  plaiutiffs  had 
insured  certain  property  against  fire,  and  the 
president  of  tho  company  heard  that  tho  person 
insuring  with  them,  or  at  least  some  one  of  the 
same  name,  had  been  so  unlucky  as  to  have  hod 
several  fires,  in  each  of  which  he  was  heavily  in- 
sured. The  plaintiffs  reinsured  with  tho  defen- 
dants, hut  djd  not  inform  them  of  this.  A 
fire  did  take  place;  the  insured  came  upon 
the  plaintiffs,  who  came  upon  the  defendants. 
The  judge  directed  the  jury  that  if  this  informa- 
tion given  to  tho  president  of  the  plaintiffs  was 
intentionally  kept  back,  it  would  vitiate  the  policy 
of  reinsurance.  The  jury  found  for  the  plaintiffs, 
but  the  court  on  appeal  directed  a new  trial,  on  the 
ground  that  the  concealment  was  of  a material 
fact,  and,  whether  intentional  or  not,  it  vitiated  tho 
insurance.  It  is  to  be  observed  that  the  excessive 
valuation  not  only  may  lead  to  suspicion  of  foul 
play,  but  that  it  has  a direct  tendency  to  make  the 
assured  less  careful  in  selecting  the  ship  and  captain, 
aud  so  diminish  the  efforts  which  in  case  of  disaster 
he  ought  to  make  to  diminish  the  loss  as  far  as 
possible,  and  cannot,  therefore,  properly  be  called 
altogether  extraneous  to  tho  risks  ; but  we  would 
scarcely  base  our  judgment  on  so  special  a ground. 
We  agreo  that  it  would  be  too  much  to  put  on  the 
assured  the  duty  of  disclosing  everything  which 
might  influence  the  mind  of  an  underwriter. 
Business  could  hardly  be  carried  on  if  this  was 
required.  But  the  rule  laid  down  in  Parsons  on 
Insurance  (vol.  1,  p.  495),  that  all  should  be  dis- 
closed which  would  affect  the  judgment  of  a 
rational  underwriter  governing  himself  by  the 
principles  and  considerations  on  which  underwriters 
do  in  practice  act,  seems  to  us  a sound  one.  We 
do  not  think  any  of  the  casos  cited  by  Duer  are  in 
contravention  of  it;  and,  applying  it  to  the  present 
case,  there  wasdistinot  and  uncontradicted  evidence 
that  underwriters  do  in  practice  act  on  tho  principle 
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that  it  is  material  to  take  into  consideration  whether 
the  overvaluation  is  so  great  as  to  make  the  risk 
speculative.  It  appears  to  us  a rational  practice. 

We  think,  therefore,  that  the  judge  could  not  do 
otherwise  than  leave  this  question  to  the  jury,  and 
that  their  verdict  was  not  against  the  weight  of 
evidence,  and  should  not  be  disturbed.  It  will  be 
for  the  counsel  on  both  sides  to  consider  what 
course  they  will  take  as  to  the  rest  of  the  rule. 

Rule  discharged. 

Attorneys  for  plaintiff,  Siihbard  and  Or  on  shay. 

Attorneys  for  defendant,  HoUams,  San,  and 
Coward. 


April  28  and  June  8,  1874. 

De  Wolp  v.  Archangel  Maritime  Bank  and 
Insurance  Company. 

Marine  insurance- -Policy  on  a ship  “ at  and 
from"  a pint — Alteration  of  risk  by  delay  in  the 
commence nn-tit  of  the  voyage. 

Where  a policy  of  marine  insurance  is  enteral  into 
insuring  a ship  or  goods  thereon  “ at  and  from  a 
port,”  there  is,  in  the  absence  of  a direct  represen- 
tation,  an  implied  understanding  that  the  vessel 
shall  be  at  that  port  within  such  a time,  that  the 
risk  shall  not  be  materially  varied ; otherwise  the 
risk  does  not  attach. 

An  insurance  was  effected  on  the  13f&  July  on  a 
ship  for  a voyage,  “ at  and  from  Montreal  to 
Montevideo.”  Ho  information  was  given  by  the 
assured , and  no  question  was  asked  by  the  under- 
writers, as  to  where  the  ship  was  at  the  date  of 
the  policy.  She  did  not  actually  arrive  at  Mont- 
real until  the  30th  Aug.  The  jury  found  that 
the  delay  materially  increased  the  risk  : 

Held,  that  it  was  immaterial  whether  or  not  that 
delay  was  caused  by  badness  of  weather  or 
other  causes  beyond  the  control  of  the  assured ; 
that,  in  the  absence  of  a representation  on  a 
policy  at  and  from  apart,  it  is  an  implied  under- 
standing that  the  vessel  shall  be  there  within 
such  a time  that  the  risk  shall  not  be  materially 
varied;  and  that  otherwise  the  risk  does  not 
attach. 

This  was  an  action  upon  a policy  of  insuranoe 
against  the  defendants,  an  insurance  company,  to 
recover  24 1. 13#.  2d.  for  general  average  and  loss 
of  freight.  The  insurance  was  an  insurance  (lost 
or  not  lost)  at  and  from  Montreal  to  Montevideo 
Buenos  Ayres,  and  was  upon  chartered  freight 
in  the  Bhip  called  the  Florence  Chipman.  Tho 
premium  was  at  the  rate  of  21.  per  cent.  The 
fourth  pica  stated  that  at  the  time  of  the  making 
of  the  policy  the  said  ship  was  not,  nor  did  the 
said  ship  within  a reasonable  time  thereafter, 
arrive  at  Montreal,  and  great  and  unreasonable 
delay  occurred  before  the  said  ship  arrived  at 
Montreal,  being  a delay  which  was  material  to  the 
risk  of  the  said  policy,  and  by  reason  thereof  the 
said  policy,  at  the  commencement  of  the  said  risk, 
had  not  attached.  The  cause  was  tried  in  tho 
Lord  Mayor’s  Court,  before  tho  Common  Ser- 
jeant. It  appeared  that  nothing  had  been  said  at 
the  time  when  tho  policy  was  made  as  to  where 
tho  ship  then  was.  The  ship  did  not  actually 
arrive  at  Montreal  until  the  30th  Aug.,  seven 
weeks  after  the  date  of  the  policy.  Evidence  was 
given  on  behalf  of  tho  plaintiffs  that  the  delay  had 
arisen  from  bad  weather  and  other  xeasonable 
Vol.  IL,  N.S 


causes.  The  Common  Serjeant  directed  the  jury 
that  “ It  is  immaterial  whether  the  delay  was  ex- 
cused. I hold  the  question  is — Were  the  defen- 
dants ever  liable  on  this  policy  P The  question  is 
whether  tho  seven  weeks'  delay  affected  the  risk, 
and  the  evidence  of  the  underwriters  is  that  tho 
premium  would  bo  increased.  Tho  question  is 
not  affected  by  the  consideration  whether  the  delay 
was  avoidable.  It  does  not  matter  whether  tho 
delay  was  anyone’s  fault.”  The  jury  found  that 
tho  delay  did  vary  tho  risk,  and  a verdict  was 
entered  for  the  defendants.  Leave  was  obtained 
on  behalf  of  the  plaintiffs  to  move  for  a new  trial, 
if  the  court  should  disagree  with  the  direction  to 
the  jury,  that  " if  from  any  cause,  avoiduble  or 
unavoidable, -a  dolay  occurred  in  the  arrival  of  the 
vessel  at  the  port  of  departure,  which  increased 
the  risk,  the  policy  never  attached.”  A rule  was 
obtained  in  pursuance  of  the  leave  reserved. 

G.  Bowen  for  the  defendants,  now  showed  cause. 
—This  case  iB  governed  by  Hull  v.  Cooper  (14 
East.  479),  whore  Lord  Ellenborough  said,  " Whon 
a broker  proposes  a policy  to  an  underwriter  on  a 
ship,  at  and  from  a certain  place,  it  imports  either 
tlmt  the  ship  is  there  at  the  time,  or  shortly  will  bo 
there;  for  if  she  is  only  to  bo  there  at  a distant 
period,  that  might  materially  increase  the  risk.” 
The  cases  that  may  be  cited  on  the  other  side  nro 
to  be  distinguished  upon  the  ground  that  in  all  of 
them  the  delay  took  place  after  the  policy  attached. 
Here  the  policy  never  attached  at  all.  Hull  v. 
Cooper  has  been  doubted  os  to  the  question  whether 
the  jury  were  right  that  the  delay  varied  tho  risk, 
but  not  as  to  the  correctness  of  Lord  Ellen- 
borough’s  dictum.  It  has  been  accepted  in  tho 
case  oi  Mount  v.  Larkins  (8  Bing.  108),  though  it 
was  there  incorrectly  stated  that  Hull  v.  Cooper 
turned  upon  the  point  of  concealment;  see  also 
the  judgment  of  Parke,  B.  in  Small  v.  Gibson 
(10  Q.  B.  141 ),  and  see  Maude  and  Pollock,  3rd  edit., 
p.  355,  and  Duer.,  vol.  2,  489.  [Blackburn,  J. 
also  referred  to  Phillips  on  Insurance,  sects.  018 
and  6SK).]  Tho  reason  of  tho  thing  is  ou  my  side. 
The  underwriter  takes  the  chance  of  what  happens 
within  tho  scope  of  the  policy,  but  is  in  no  way 
liable  for  what  occurs  before  the  policy  attaches ; 
he  undertakes  a risk  of  a particular  kind  : if  the 
risk  is  of  a different  kind  he  does  not  undertake  it 
at  all.  Here  the  defendants  accepted  a premium  as 
for  a summer  voyage,  the  voyage  did  not  in  fact 
commence  until  the  summer  was  over,  and  the 
jury  found  that  the  risk  was  materially  increased, 
consequently  the  policy  never  attached. 

Benjamin,  Q.C.  and  Aspland  for  the  plaintiffs. — 
If  the  contention  of  the  defendants  is  right,  no 
8hii»owncr  can  insure  a vessel  on  a homeward 
voyage  without  giving  a warranty  that  the  vessel 
shall  complete  her  outward  voyage  within  a certain 
time.  But  such  a warranty  cannot  be  implied  in 
the  words  “at  and  from,”  which  is  merely  a 
description  of  the  voyage,  and  not  a statement 
that  the  vessel  is  already  at  the  port.  Such  a 
warranty  must  be  expressed,  and  cannot  be  implied. 
The  underwriters  may,  and  in  fact  often  do,  exact 
such  a warranty ; it  is  their  duty  to  ask  for  any 
information  they  may  require : (see  cases  cited  in 
A mould.  554,  et  sap,  ana  also  Beckwith  v.  Syde- 
Latham  (1  Camp.  110).  Tho  defendants  were  aware 
that  tho  vessel  was  under  charter  for  her  outward 
voyage,  and  if  they  had  chosen  to  look  at  the 
charter-party  they  would  have  seen  when  she  was 
likely  to  arrive  at  Montreal.  Hull  v.  Cooper  is  not 
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fin  authority  in  this  case ; it  turned  entirely  upon 
the  question  of  concealment,  the  vessel  being 
actually  at  the  date  of  the  policy  in  the  Thames, 
whereas  from  the  terms  the  underwriters  might 
have  presumed  that  she  was  already  at  Heligoland. 
The  language  of  the  court  in  Mount  v.  Larkins  is 
also  in  our  favour,  though  the  actual  point  was 
not  decided : see  Variance  v.  Dewar,  1 Camp.  503, 
and  Ongier  v.  Jennings,  reported  in  a note  to  that 
caso  ; also  Grant  v.  King,  4 Esp.  175;  Phillips  v. 
Irving,  7 M.  <fe  G.  325,  where  Tindal,  C.J.  said : 
“It  may  be  collected  from  numerous  cases,  that 
delay  before  or  after  the  commencement  of  a 
voyage  insured  is  not  equivalent  to  a deviation, 
unless  it  be  unreasonable.  Also 

Di'iscol  V.  Passmore,  1 B.  A P.  200  ; 

Jones  v.  Neptune  Insurance  Company,  ante,  toL  1, 
p.410;  L.  Bop.  7 Q.  B.  702; 

Brine  v.  Featherstone,  4 Taant.  869. 

In  Marshall  (p.  366)  Hull  v.  Cooper  is  regarded  as 
being  decided  wholly  on  the  ground  of  deception. 

Cur.  adv.  vult. 

June  8. — The  judgment  of  the  court  (Cockburn, 
C.  J.,  Blackburn  and  Lush,  J.J.)  was  delivered 
by  Blackburn,  J. : This  was  an  action  tried  in  the 
Mayor’ 8 Court,  before  tho  Common  Serjeant.  The 
action  was  on  a voyage  policy,  on  ship  “ at  aud 
from  Montreal  to  Monte  Video.”  Tho  fourth  plea, 
on  which  alone  the  question  before  us  arises,  was 
that  the  ship  was  not  at  Montreal  within  a reason* 
able  time,  being  a delay  materially  varying  tho 
risk. 

The  facts  as  to  this  case  were  that  the  policy 
was  effected  on  the  13th  July,  at  a premium 
of  2 per  cent.  No  question  was  asked  by  the  un- 
derwriters as  to  where  the  ship  then  was,  and  no 
information  was  offorod  by  tne  assured;  but,  in 
fact,  she  was  then  at  sea,  on  a voyage  intended  to 
end  at  Montreal.  She  did  not  arrive  at  Montreal  j 
till  the  30th  August.  Evidence  was  given  that 
tho  delay  in  the  arrival  at  Montreal  changed  tho 
voyage  from  a Bummer  one  to  a winter  one,  which 
materially  affected  the  risk  and  the  rate  of  pre- 
mium. Evidence  was  offered  on  the  part  of  the 
plaintiffs  that  the  delay  in  arriving  at  Montreal 
was  not  voluntary  on  thoir  part,  but  was  occasioned 
by  perils  of  the  seas  on  the  voyage  out  to  Mon- 
treal. The  Common  Sergeant  rejected  this  evi- 
dence, giving  leave  to  the  plaintiff  to  move  in  this 
court  fora  new  trial  on  this  ground.  Thecaso  was 
then  left  to  the  jury,  who  found  that  the  delay  was 
unreasonable,  and  that  the  risk  was  theroby  mate- 
rially changed.  A rule  nisi  was  obtained  for  a new 
trial,  which  was  argued  in  last  term  before  my 
Lord,  my  brother  Lush,  and  myself,  when  the 
court  took  time  to  consider. 

As  tho  evidence  was  rejected,  we  must  con- 
sider tho  case  as  if  it  had  boon  roceivod  and 
had  established  what  it  was  offered  to  prove, 
and  as  if  the  jury  hod  found,  not  only  as  they 
have  done,  that  there  was  unreasonable  delay 
between  the  making  of  the  policy  and  the 
commencement  of  the  risk  intended  to  be  in- 
sured against,  materially  altering  that  risk,  but 
also  that  tho  delay  was  occasioned  by  matters 
beyond  tho  control  of  the  assured.  And  then  we 
have  to  determine  whether  that  would  be  a defence 
or  not.  Nothing  would  seem  easier  than  for  the 
parties  making  a policy  to  insert  a few  words  pre- 
venting all  possibility  of  dispute  on  such  a point. 
If  the  insurance  hod  been  m this  case  at  5 per 
cent,  to  return  3 per  cent,  if  the  ship  was  at 


Montreal  on  or  before  some  namod  day,  there 
would  have  been  no  question  but  that  the  under- 
writers would  in  this  case  have  been  liable  and  the 
assured  would  not  have  had  to  pay  the  winter 
premium  unless  the  underwriter  ran  the  winter 
risk.  If  the  underwriters  had  inserted  “war- 
ranted to  be  at  Montreal  on  or  before  ” somo 
named  day,  there  can  be  no  doubt  that  the 
risk  would  not  have  attached,  and  in  either 
case  by  naming  a fixed  day  the  contro- 
versy as  to  when  tho  risk  became  varied  would 
be  avoided.  But  we  are  informed  that  in 
practice  there  are  great  if  not  insuperable  difficul- 
ties in  the  way  of  introducing  unusual  clauses  into 
policies,  and  that  brokers  prefer  the  risk  of  causing 
litigation  at  the  expense  of  their  customers  to  the 
risk  of  frightening  away  oustom  by  proposing 
something  unusual.  We  must  anticipate  that 
policies  will  continue  to  be  made  as  this  has  been, 
and  the  question  before  us  is  therefore  one  of  con- 
siderable importance. 

It  is  quite  clear  that  tho  words  “ at  and  from 
a particular  place,”  do  nob  import  either  a war- 
ranty or  a representation  that  the  vessel  at 
the  time  of  making  the  policy  iB  already  at 
the  place.  In  Hull  v.  Cooper  (14  East,  479), 
decided  in  1811,  the  case  was  one  of  an  in- 
surance on  goods  “ at  and  from  Heligoland  to  a 
port  in  the  Baltic.”  At  the  time  when  the  policy 
was  effected,  tho  13th  Aug.,  the  ship  was  in  the 
Thames,  which  fact  was  known  to  tho  assured  and 
not  communicated.  She  did  not  sail  from  the 
Thames  till  27th  Aug.,  a fortnight  later,  which 
latter  fact  could  not  have  been  known  to  the 
assured  at  the  time  of  making  the  policy,  as  it  had 
not  then  happened.  The  plaintiff  having  obtained 
a verdict,  a motion  for  a now  trial  was  refused. 
It  appears  from  the  report  as  if  tho  counsel  who 
moved  treated  the  case  entirely  as  one  of  conceal- 
ment, and  not  as  one  of  a change  of  risk,  but  Lord 
Ellenborough  in  h is  judgment  separates  thetwoques- 
tions.  He  says : “ When  a broker  proposes  a policy 
to  an  underwriter  on  a ship  at  and  from  a certain 
place,  it  imports  either  that  the  ship  is  there  at 
the  time  or  shortly  will  be  there,  for  it  Bhe  is  only 
to  be  there  at  a distant  period,  that  might  mate- 
rially increase  the  risk.  But  it  has  never  been 
understood  that  the  terms  of  such  a policy  neces- 
sarily imported  that  tho  ship  was  at  the  place  at 
the  very  time,  so  as  to  make  the  assured  guilty  of 
deception  if  she  were  not.”  So  far  he  is  dealing 
with  the  non-disclosure  of  the  fact  that  tho  ship 
was  in  tho  Thames  on  the  13th  Aug.  He  then 
proceeds : “ It  was  a question  for  the  ^nry  whether 
tho  intervening  period  materially  varied  the  risk 
in  this  instance,  tho  interval  being  from  the  13th 
to  tho  27th  Aug.,  with  the  additional  days  which 
elapsed  from  the  sailing  till  she  reached  Heligo- 
land ; and  the  jury  were  not  persuaded  that  tne 
risk  was  thereby  varied  and  found  for  the  plain- 
tiff.” And  Bayley,  J.,  says,  “ It  was  a question 
for  tho  jury  whothcr  the  delay  in  reaching  Heligo- 
land for  so  many  days  after  the  policy  was  effected 
materially  varied  tho  risk.”  The  affirmative  deci- 
sion here  is  that  a delay  not  varying  the  risk  does 
not  discharge  the  underwriter,  but  the  opinion  is 
expressed  that  a delay  materially  varying  the  risk 
does  discharge  the  underwriter,  though  that  was 
not  tho  very  point  decided.  In  Driscoll  v. 
Passmore  (1  B.  <fc  P.  200)  in  1798,  where  an 
analogous  question  arose  and  the  plaintiff  re- 
covered, it  was  stated  in  tho  report  “ that 
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it  was  in  evidence  that  the  difference  of  season 
arising  from  this  delay  did  not  vary  the  risk." 
Brim  v.  Featherstone  (4  Taunt.  869)  came  before 
the  conrt  on  a rule  to  enter  the  verdict  on  a point 
reserved  at  the  trial,  and  the  court  in  banc  had 
not  to  consider  whether  the  delay  was  such  as  to 
discharge  the  underwriters.  The  facts,  os  stated 
in  the  report  appear  to  be  such  as  would  have 
afforded  evidence  that  the  delay  was  such  as  to 
vary  the  risk,  but  if  that  defence  was  raised  at 
Nisi  Prius,  which  does  not  appear  to  have  been  the 
case,  there  may  have  been  somo  other  evidence 
not  stated  in  the  report  which  justified  the  finding 
of  the  jury.  Neither  of  thoso  cases  can,  as  wo 
think,  be  considered  in  conflict  with  Hull  v.  Cooper. 

The  case,  however,  that  comes  nearest  to  the 
present  is  that  of  Mount  v.  Larkins  (8  Bing.  108). 
In  that  case  the  facts  were  found  in  a special 
verdict,  a part  of  which  only  is  set  forth  in  the 
report.  The  policy  was  on  the  ship  Aquila,  at  and 
from  Singapore  and  Batavia,  both  or  cither,  to 
the  ship’s  port  of  discharge  in  Europe.  In  the 
report  it  is  said  that  it  was  found  that  the  policy 
was  entered  into  on  the  ‘28th  Feb.  1824,  that  the 
ship  sailed  from  England  in  the  beginning  of 
September  1826,  on  a voyago  to  the  Cape  of  Good 
llone.  Van  Diemans  Land,  and  Sydney,  and  thenco 
to  Singapore.  It  is  not  stated  in  the  report  that  it 
was  known  to  the  underwriters  that  she  was  bound 
on  this  preliminary  voyage,  but  it  is  scarcely  possi- 
ble that  it  should  be  otherwise,  and  in  the  iudg- 
ment  of  tho  court  it  is  assumed  throughout  tnat  it 
was  known  to  them.  The  jury  fouud  that  there  was 
“ unreasonable  and  unjustifiable  delay  between  the 
making  of  the  said  policy  of  assurance  and  the 
commencement  of  tho  risk  intended  to  be  insured 
against."  On  this  the  Court  of  Common  Pleas 
decided  in  favour  of  the  defendants,  saying,  “ We 
must  intend  that  the  risk  was  in  fact  varied,  and 
consequently  the  underwriters  discliarged."  This 
would  be  precisely  in  point  were  it  not  that  it  was 
there  expressly  found  that  the  delay  was  unjusti- 
fiable, and  that  in  the  present  case  the  plaintiffs 
have  not  been  allowed  to  give  evidence  to  show 
that  tho  delay  was  not  from  any  fault  of  theirs. 
The  ground  on  which  the  judgment  delivered  by 
Tindal,  C.J  , in  Mount  v.  Larkins,  is  based,  is  that 
“ the  underwriter  has  as  much  right  to  calculate 
the  outward  voyage  on  which  tne  ship  is  then 
engaged  being  performed  in  a reasonable  time  and 
without  unnecessary  delay,  in  order  that  the  risk 
may  attach,  as  ho  has  that  the  voyago  insured 
shall  be  commenced  within  a reasonable  time  after 
the  risk  has  attached.  In  either  case  the  effect  is 
the  same  as  to  the  underwriter,  who  has  another 
risk  substituted  instead  of  that  which  ho  has 
insured  against,  and  in  both  cases  the  altera- 
tion is  occasioned  by  the  wrongful  act  of  the 
insured  himself.”  This  may  be  relied  on  as  an 
expression  of  opinion  that  tho  delay,  if  neces- 
sary, would  Dot  discharge  the  underwriters. 
It  may  bo  so  where  the  fact  that  the  vessel  is  on 
a preliminary  voyage  is  known,  and  communi- 
cated to  the  underwriter,  so  as  to  make  that  the 
basis  of  the  contract,  and  it  seems  to  have  been 
understood  by  Tindal,  C.  J.,  that  tho  principle  on 
which  tho  cases  of  Vallance  v.  Dewar,  and  Ongier 
v.  Jennings,  were  decided,  was  on  tho  ground  of 
notice.  Re  says,  in  both  those  cases,  “it  is 
admitted  that  a delay  in  tho  commencement  of 
the  risk  by  the  interposition  of  an  intermediate 
voyage  not  communicated  to  the  underwriters 


would  discharge  the  policy,  unless  such  inter- 
mediate voyago  was  one  which  was  made  usually 
and  according  to  the  course  of  the  trade  in  which 
the  ship  was  thon  engaged,  which  would  be  equi- 
valent to  notice  to  the  underwriters.” 

We  need  not,  in  tho  present  case,  decide  how  that 
is,  for  there  was  no  communication  made  to  the  un- 
derwriters as  to  whore  tho  ship  was  at  tho  time 
when  tho  policy  was  made.  And  we  think  it,  under 
such  circumstances,  not  material  whether  tho 
delay  which  varies  the  risk  was  occasioned  by  the 
fault  or  the  misfortune  of  the  assured.  In  either 
case  the  risk  is  equally  varied.  Where  the  altera- 
tion in  the  course  of  the  voyage  after  the  risk  has 
attached  iB  justified  by  necessity,  it  does  not  vary 
the  risk.  The  underwriter  has  undertaken  to 
insure  the  vessel  during  the  usual  and  proper  course 
of  tho  adventure.  Now,  though  under  ordinary 
circumstances  the  usual  and  proper  course  of  a voy 
ago  is  to  proceed  direct ; or  if  chased  by  a hostilo 
cruiser,  or  forced  to  run  before  a Btorra  to  go  out 
of  tho  direct  course,  the  underwriter  takes  his 
chanoe  of  the  vessel  being  forced  to  do  so.  But 
the  underwriter  does  not  take  upon  himself  any 

Crt  of  the  risk  of  the  vessel  being  delayed  so 
ig  as  to  vary  the  risk  by  perils  of  the  sea  or 
otherwise  on  its  passago  to  the  port  whero  tho 
risk  is  to  attach.  This  seems  involved  in  the 
decision  of  Hull  v.  Cooper,  that  the  assured  is  not 
bound  to  communicate  to  tho  underwriter  the 
placo  where  the  vessel  is  at  the  time  of  insurance. 
For  if  the  time  when  the  risk  is  to  attach  might 
bo  indefinitely  delayed  by  perils  affecting  the 
passage  from  the  place  where  tho  vessel  was,  it 
must  be  material  to  the  underwriter  to  know  what 
that  place  is.  If,  on  the  other  hand,  at  whatevor 
place  the  ship  then  is,  tho  risk  is  not  to  attach 
unless  the  vobsoI  in  fact  arrives  at  the  port  within 
a proper  time,  it  is  not  material  to  tho  under- 
writer at  what  place  the  ship  then  is.  The  posi- 
tion is  laid  down  in  1 Phillips  on  Insurance, 
p.  379, 8.  690,  “ That  it  is  an  implied  understanding 
that  the  risk  is  to  commence  within  a reasonable 
time  unless  the  policy  contains  some  express 
provision  on  tho  subject."  He  elsewhere,  vol.  1 
332,  s.  602,  expresses  a hesitating  opinion 
that  a representation,  though  not  embodied 
in  tho  policy,  may  have  the  effect  of  quali- 
fying or  rebutting  an  understanding  that  is 
only  implied.  As  already  said,  we  are  not  now 
called  upon  to  decide  how  this  may  be,  as  in  the 
presont  case  there  was  neither  representation  nor 
express  provision  in  the  policy.  We  thiuk,  at  all 
events,  in  the  absenco  of  a representation,  that  in 
a policy  “ at  and  from  a port,”  it  is  an  implied 
understanding  that  tho  vessel  shall  be  there 
within  such  a time  that  the  risk  shall  not  bo 
materially  varied,  otherwise  the  risk  does  not 
attach.  The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 

Attorneys  for  plaintiffs,  Flux  and  Co. 

Attorneys  for  defendants,  0.  Ashley  and  Tee,  for 
Fresh  field  and  Williams. 


Friday , June  5, 1874. 

Taylor  and  othbrs  t?.  The  Liverpool  and  Great 
Western  Steam  Company. 

B iU  of  lading — Exception  against  loss  by  “ thieves  ” 
— Goods  stolen — Barratry — “ Damage  capable  of 
being  covered  by  insurance .” 
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Plaintiff*  * hipped  on  board  defendant's  ship  at 
Liverpool  for  New  York,  certain  boxes  of  diamonds , 
under  bills  of  lading  excepting,  amongst  other 
things,  "robbers,  thieves,  barratry  of  the  masters 
arid  mariners ,"  and  containing  a clause  that  “ the 
shipowner  is  not  to  be  li tiltle  for  any  damage  to 
any  goods  which  is  capable  of  being  covered  by 
insurance .”  One  of  the  boxes  of  diamonds  was 
stolen  when  on  board  the  ship,  either  on  the  voyage 
or  after  her  arrival  in  port,  before  the  time  for 
delivery  arrived,  but  there  was  no  evidence  to  show 
whether  they  were  stolen  by  one  of  the  crew,  or  by 
a passenger,  or,  after  her  arrival,  by  some  person 
from  the  shore. 

Held  (1)  that  “ damage  to  any  goods  n in  the  insur- 
ance clause  did  not  apply  to  the  case  of  a total 
absti action  of  the  goods;  (2)  that  the  word 
u thieves  **  applied,  as  in  policies  of  insurance , 
only  i to  thieves  external  to  the  ship,  and  not  to 
a passenger  or  one  of  the.  crew ; (3)  that  the  onus 
of  showing  that  the  loss  came  within  one  of  the 
exceptions  lay  upon  the  shipowners,  and  not  the 
shiytper ; and  tna  , as  the  defendants  had  failed 
in  showing  that , the  plaintiffs  were  entitled  to 
recover. 

This  was  an  action  brought  to  recover  damages  for 
the  non-delivery  and  loss  of  a certain  box  of 
diamonds  under  the  circumstances  hereinafter 
stated,  and  by  consent  of  the  parties  and  by  the 
order  of  Mellor,  J.  according  to  the  Common  Law 
Procedure  Act  1852,  the  following  case  was  stated 
for  the  opinion  of  the  court. 

1.  The  plaintiffs  are  merchants  carrying  on  busi- 
ness in  New  York.  The  defendants  are  the  owners 
of  the  ship  Nevada,  one  of  a line  of  passengers 
ships  running  between  Liverpool  and  New  York. 

2.  On  or  about  the  25th  July  1871  the  plaintiffs 
caused  to  be  shipped  at  Liverpool  on  board  the 
defendants*  said  steam  ship  Nevada  for  New  York, 
five  boxes  of  diamonds,  ana  the  defendants  accepted 
and  received  the  samo  from  the  plaintiffs  to  be 
carried  on  board  the  said  ship  from  Liverpool  to 
New  York,  on  the  terms  of  fivo  bills  of  lading 
respectively,  which  were  all  in  the  same  form,  and  a 
fac  simile  copy  of  one  of  which  is  hereto  annexed 
and  is  to  form  part  of  the  special  case.  The  mem- 
orandum in  the  margin  “ Insurance  in  London  by 
A.  S.  P.  & Co.”  was  upon  the  bills  of  lading  when 
they  were  delivered  to  the  shippers. 

3.  Four  of  the  said  boxes  of  diamonds  were  duly 
delivered  by  the  defendants  to  the  plaintiffs  at 
New  York,  but  the  remaining  box  was  stolen 
during  the  said  voyage,  and  has  never  been 
delivered  to  the  plaintiffs.  The  diamonds  wero 
stolen  whon  on  board  the  Bhip  either  on  the  voyage 
or  after  her  arrival  in  port  beforo  the  time  for 
delivery  arrived,  but  there  is  no  evidence  to  show 
whether  they  were  stolen  by  one  of  the  crew  or  by 
a passenger,  or  after  her  arrival,  by  some  person 
from  the  shore. 

4.  At  the  time  of  the  shipment  the  diamonds 
wore  insured  for  the  voyage  by  two  policies  effected 
at  Lloyd's,  copies  of  whicii  are  annexed  to  and  are 
to  bo  taken  as  part  of  this  case.  A claim  for  the 
loss  in  question  was  made  upon  tho  underwriters 
upon  tho  policies  and  was  paid. 

The  question  for  the  opinion  of  the  coart  is 
whether  tho  plaintiffs  are  entitled  to  recover  from 
the  defendants  the  value  of  tho  third  box  of  dia- 
monds. If  tho  court  should  bo  of  opinion  in  the 
affirmative,  then  judgment  shall  be  entered  up  for 
the  plaintiffs  for  9 oOl.  with  costs.  If  tho  court 


shall  be  of  opinion  in  the  negative,  then  judg- 
ment shall  be  entered  up  for  the  defendants  with 

OOStR. 

The  exceptions  contained  in  the  bill  of  lading 
were:  “ The  Act  of  God,  the  Queen’s  enemies,  pirates, 
robbers,  thieves,  vermin,  barratry  of  masters,  and 
mariners,  restraints  of  princes  ana  rulers  or  people, 
sweating,  insufficiency  of  package  in  size,  strength 
or  otherwise,  leakage,  breakage,  pilferage,  wastage, 
rain,  Ac.,  and  all  damage,  loss,  or  injury  arising 
from  tho  perils  or  things  above  mentioned,  and 
whether  such  perils  or  things  arise  from  the 
negligence,  default,  or  error  in  judgment  of  the 
pilot,  master,  the  mariners,  engineers,  stevedores,  or 
other  persons  in  the  service  of  the  shipowners, 
always  excepted.” 

The  bill  of  lading  contained  also  the  follow- 
ing clause  : — " Tho  shipowner  is  not  to  be  liable 
for  any  damage  to  any  goods  which  is  capable 
of  being  covered  by  insurance,  nor  for  any 
claim,  notice  of  which  is  not  given  before  the  re- 
moval of  the  goods ; nor  for  claims  for  damage 
or  detention  to  goods  under  through  bills  of 
lading,  where  the  damage  is  done  or  detention 
o<curs  whilst  the  goods  are  not  in  the  posses- 
sion of  the  shipowner;  nor  in  any  case  for 
more  than  the  invoice  or  declared  value  of  the 
goods,  whichever  shall  be  the  least.” 

Cohen,  Q.C.  (with  him  Hollams)  for  the  plaintiff 
contended  that  the  loss  of  the  diamonds  under  the 
circumstances  mentioned  in  the  case  did  not  come 
within  any  of  the  exceptions  mentioned  in  the  bill 
of  lading  and  that  the  defendant,  was,  therefore, 
liable  for  the  loss.  Tho  exception  as  to  loss  by 
u thieves  ” does  not  embrace  this  case  for, 
borrowed  as  it  clearly  is  from  tho  similar  clauses 
found  in  policies  of  insurance,  the  word  “ thieves  ” 
most  be  understood  in  the  same  sense  as  it  has  in 
those  instruments,  and  be  held  applicable  only  to 
persons  outside  tho  ship,  not  to  members  of  the 
crew  or  to  passengers.  The  theft  intended  must 
be  hold  to  be  as  in  policies  of  insurance,  not  simple 
theft— furtum — bnt  latrocinium.  Amould  (Manne 
Insurance,  vol.  2,  p.  704,  4th  edit.)  says : “ The  theft 
that  is  insured  against  by  name  in  tho  policy 
means  that  which  is  accompanied  by  violence 
(lalrocinium)  and  not  simple  theft  {furtum ) ; it 
being  an  old  and  elementary  rule  that  furtum  now 
est  casus  fortuitus,  is  not  one  of  the  fortuitous 
events  against  which  the  owner  may  seek  indemnity 
by  insurance,  bnt  ono  which  the  law  presume* 
might  have  been  prevented  by  the  exercise  of 
due  diligence.”  To  entitle  the  shipowner  to 
exemption  from  liability  under  this  clause,  he  must 
show  that  the  diamonds  wore  lost  not  by  furtum, 
but  by  latrocinium;  tho  onus  lies  upon  him  to 
show  this.  Now  the  case  distinctly  finds  that 
there  was  “ no  ovidonce  to  show  whether  they  were 
stolen  by  one  of  the  crew  or  by  a passenger,  or  after 
her  arrival,  by  some  person  from  tho  shore  ” The 
defendants  therefore  nave  failed  to  bring  the  case 
within  this  exception.  And  tho  case  clearly  does 
not  come  within  the  insurance  clause  against 
damage  which  is  capable  of  being  covered  by  insur- 
ance ; for  “ damage  ” cannot  meau  a total  loss  of 
the  goods  by  a bodily  abstraction  of  them,  as  here. 
It  means  an  injury  to  tho  goods,  not  a total 
abstraction  of  thorn. 

UerscheU,  Q.C.  (with  him  R.  V.  Williams)  for  the 
defendants. — -As  a matter  of  fact,  as  stated  in  tho 
fourth  paragraph  of  the  special  case,  the  plaintiff 
has  recovered  upon  his  policies  of  insurance  in 
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respect  of  the  loss  of  these  diamonds.  The  word 
“ damage”  mast  include  loss  of  the  goods,  other- 
wise a total  loss  could  not  bo  insured  against ; and 
a theft  by  a passenger  or  by  one  of  the  crew  is  a 
loss  which  could  bo  insured  against.  However, 
whether  the  defendants  come  within  the  exemption 
of  the  insurance  clauso  or  not,  it  is  submitted 
the  case  comes  clearly  within  the  exemption  against 
loss  by  “ thieves,”  a word  of  unrestricted  meaning, 
and  applicable  to  all  cases  of  theft,  no  matter  by 
whom  committed.  There  ia  no  reason  for  limiting 
the  general  word  thieves  to  the  narrower  meaning 
given  to  it  in  policies  of  insurance ; the  words  of 
this  clause  arc  different  from  those  found  in  policies 
of  insurance,  and  the  word  “pilferage”  points 
unmistakably  to  acts  dono  by  passengers  or  mem- 
bers of  the  crow.  If  M thieves^'  mean  persons  who 
act  with  violence,  there  would  bo  no  need  of  the 
word  '*  robbers”  which,  as  decided  by  De Botheehild 
v.  The  lloyal  Mail  Steam  Packet  Company  (7  Ex. 
734)  means,  not  thieves,  but  robbers  by  violence. 
Again,  the  loss  of  the  diamonds  under  the  cir- 
cumstances of  the  present  case  may  well  come 
within  the  exemption  as  to  “ barratry  of  the  masters 
and  mariners”  as  barratry  is  described  in  Phillips 
on  Insurance,  sect.  1071,  where  it  is  said  s " Theft, 
embezzlement  and  wilful  destruction  of  tho  property 
insured  are  in  their  nature  barratrous  actB.”  Nor 
is  the  definition  of  barratry  given  in  Arnould  on 
Marine  Insurance  (vol.  2 p.  706)  inconsistent  with 
this.  Finally  it  is  submitted  that  tho  onus  is  upon 
the  plaintiff  to  show  that  tho  loss  was  caused  by  a 
species  of  theft  which  takes  the  caso  out  of  the 
exemption:  (Soc  Phillips  v.  Clark , 2 C.  B„  N.  S., 
156  ; Czech  v.  The  General  Steam  Navigaton  Com- 
pony,  17  L.  T.  Rep.  N.  S.246.) 

Lush,  J. — This  case  is  one  which  presents  con- 
siderable difficulty,  and  during  the  argument  I 
have  folt  groat  doubt  as  to  tho  construction  of  this 
bill  of  lading,  but  I have  arrived  at  a conclusion 
satisfactory  to  my  mind,  that  the  loss  of  these 
diamonds  does  not  come  within  any  of  tho  excep- 
tions in  the  bill  of  lading,  and  that  the  plaintiff  is 
therefore  entitled  to  our  judgment.  The  facts  as 
stated  in  the  case  arc  that  the  diamonds  were  stolen 
when  on  board  the  ship  either  on  the  voyage  or  after 
her  arrival  in  port,  but  there  was  no  evidence  to 
Bhow  whether  they  were  stolen  by  one  of  the  crew 
or  by  a passenger,  or,  after  herarrival,  by  some  person 
from  tho  shore.  Wo  must  take  that  finding  in  tho 
caso  as  equivalent  to  an  averment  that  there  wero 
passengers  on  board,  and  tho  matter  is  left  in  doubt 
whether  the  diamonds  were  stolen  by  one  of  them, 
or  by  one  of  the  crow,  or  by  some  one  from  the 
shore  after  tho  ship’s  arrival. 

The  question  then  is  does  such  a loss  come 
within  any  of  the  exceptions  in  the  bill  of 
lading  P The  exceptions  are  “the  act  of  God, 
the  Queen's  enemies,  pirates,  robbers,  thieves, 
vermin,  barratry  of  masters,  or  mariners,  &c.” 
The  important  question  as  to  this  is  whether 
tho  word  “thieves”  comprehends  all  thieves, 
including  any  amongst  the  persons  on  board,  or, 
as  hitherto  understood  in  policies  of  insurance, 
whether  it  is  not  applicable  only  to  persons  outside 
the  ship  and  not  belonging  to  it.  It  is  a word  of 
ambiguous  meaning,  and  in  the  case  of  such  a word 
I thiuk  we  ought  to  put  such  a construction  upon  it 
as  will  be  most  in  favour  of  the  shipper,  and  not 
that  which  is  most  in  favour  of  the  shipowner.  The 
exception  is  one  framed  for  the  benefit  of  tho  ship- 
owner and  if  it  were  intended  to  give  him  the 
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protection  contended  for  he  ought  to  have  made 
that  clear.  I think  thoreforo  that  tho  word 
“ thiovos"  should  receive  the  ordinary  construction 
which  lias  hitherto  beeu  put  upon  the  word  in  policies 
of  insurance.  It  is  not  reasonable  to  suppose  that 
where  nothing  is  added  to  qualify  this  meaning 
the  shipowner  was  not  meant  to  bo  liable  for  theft 
by  one  of  the  crow  or  ono  of  tho  passengers.  I 
think  wo  should  understand  the  word  “thieves" 
usod  in  this  exception  in  the  ordinary  sense  which 
it  has  hitherto  borne,  aud  as  not  including  any  of 
tho  persons  on  board.  I say  nothing  as  to  whether 
the  word  “ barratry  ” might  not  include  such  a loss 
as  this.  For  supposing  that  a theft  by  ouo  of  tho 
crew  would  be  barratry,  this  theft  was  not  neces- 
sarily committed  by  one  of  the  crew;  as  thero  wore 
passengers  on  board  it  is  enough  to  say  that  the 
theft  might  have  boon  committed  by  one  of  them, 
and  not  by  one  of  the  crew. 

Tho  next  question  is,  whether  the  loss  comos 
within  the  insurance  clause  in  the  bill  of  lading. 
That  clauso  says : " Tho  shipowner  is  not  to 
be  liable  for  any  damage  to  any  goods  which 
is  capable  of  being  covered  by  insurance.”  I 
do  not  agree  with  Mr.  Cohen  that  the  word 
" damage  ” is  to  be  limited  to  damage  or  injury 
as  opposed  to  the  destruction  or  total  loss  of 
the  tning.  If  goods  were  damaged  to  the  extent 
of  thoir  utter  destruction,  that  would  still  bo  damage 
within  the  meaning  of  this  clause.  But  I do  not 
think  that  tho  clauso  includes  the  present  case, 
which  is  not  one  of  damage,  but  of  entire  abstraction 
of  the  thing  itself.  I think  it  must  be  confined  to 
cases  where  the  goods  receive  damage  from  ono  or 
other  of  tho  perils  insured  against,  and  that  it  does 
not  apply  to  cases  where  no  damage  has  been  done  to 
the  goods  but  there  has  been  an  entire  bodily 
abstraction  of  them. 

The  next  question  is,  Does  the  onus  of  proof 
in  tho  matter  lie  on  the  plaintiff  or  on  the 
defendant  ? I am  of  opinion  that  it  is  for  the 
dofondaut  to  bring  himself  within  the  exception 
in  the  bill  of  lading.  It  lies  upon  him  to  show 
that  tho  theft  was  committed  by  some  person 
outside  the  ship  ; the  onus  docs  nob  lie  on  tho 
plaintiff  of  showing  the  contrary.  Tho  case  of 
Czech  v.  The  General  Steam  Navigation  Company 
(ubi  sup.)  which  has  been  cited,  does  not  seem  to 
me  to  have  any  bearing  on  tho  present  case.  There 
the  shipowner  stipulated  that  he  would  not  bo 
liable  for  “ breakage,  leakage,  or  damage  ” which, 
according  to  the  decisions,  means  breakage,  leak- 
age, or  damage  not  caused  by  or  owing  to  his  own 
negligence;  and  the  court  hold  that  it  was  not 
sufficient  to  show  that  the  damage  was  such  as 
primd  facie  was  caused  by  ono  of  the  perils  insured 
against,  but  that  the  plaintiff  must  go  further  and 
show  that  it  was  caused  by  the  negligence  of  the 
shipowner  or  one  of  his  servants.  I ao  not  think 
that  caso  at  all  touches  the  present.  The  ship- 
owner here  is  responsible  for  tho  non-delivery  of 
the  box  of  diamonds,  unless  he  can  bring  himself 
within  one  of  tho  protecting  clauses.  Ho  says, 
according  to  the  construction  we  have  put  on  the 
word  thieves,  that  ho  will  not  be  responsible  if  tho 
thing  is  stolen  by  some  person  not  belonging  to  tho 
ship ; he  fails  to  show  that  the  box  was  stolen  by 
some  person  not  belonging  to  the  ship,  and  there- 
fore he  does  not  bring  himself  within  the  exception. 
The  plaintiff  therefore  is  entitled  to  our  judgment. 

Archibald,  J. — I am  of  the  same  opinion.  The 
first  question  is  what  is  the  proper  construction  of 
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the  bill  of  lading.  The  goods  were  shipped  on 
board  the  defendant’s  ship  under  a bill  of  lading, 
and  the  defendants  are  responsible  for  their  safe 
delivery,  unless  they  can  bring  themselves  within 
any  of  the  exceptions  in  that  bill  of  lading.  I own 
that  during  the  argument  I felt  considerable  doubt 
as  to  the  meaning  of  tho  document,  but  I have 
arrived  at  tho  same  conclusion  as  my  brother  Lush, 
that  the  defendants  have  not  brought  thoraselves 
within  any  of  the  exceptions  exempting  them  from 
liability. 

The  clause  as  to  insurance  says  that  the  ship- 
owner is  not  to  be  liable  for  any  damuge  to  any 
goods  which  is  capablo  of  being  covered  by  insur- 
ance. It  has  been  contended  that  this  clause  is  so 
extensive  as  to  exempt  from  liability  for  every 
possible  risk  that  could  be  insured  against,  and 
that  the  word  damage  extends  not  only  to  a loss  by 
destruction,  but  also  to  a loss  by  theft.  If  the  word 
damage  could  bo  so  extended,  the  clause  would 
exempt  the  shipowner  from  liability  as  to  these 
goods  under  all  circumstances  whatever,  as  tho 
theft  might  be  insured  against.  But  when  wccome 
to  look  at  the  clause  itself  we  must  see,  I think, 
that  the  word  dumage  is  not  used  in  that  souse. 
Tho  present  case  was  one  of  abstraction  of  the 
goods,  and  I do  not  think  the  words  of  the  clause 
apply  to  such  a case  as  that.  The  whole  of  the 
insurance  clause  seems  to  me  to  point  to  some 
injury  done  to  the  goods,  the  goods  themsolves 
remaining  in  Bpecie.  The  doiendants  cannot  there* 
fore  rely  on  this  exception. 

The  next  question  is,  havo  the  defendants 
brought  themselves  within  tho  exception  against 
loss  by  thieves  P This  depends  on  the  con- 
struction to  be  put  on  the  word  thieves.  No 
doubt  the  words  of  this  clause  were  copied 
originally  from  policies  of  insurance,  and  in 
policies  of  insurance  the  word  thieves  refers  to 
theft  by  violence,  to  lairocinium  as  opposed  to 
furium.  As  the  word  is  ambiguous  1 think  it  is 
for  tho  shipowner  to  make  out  clearly  that  it  was 
the  intention  that  the  word  should  have  tho  other 
meaning,  and  should  not  bear  the  ordinary  mean- 
ing which  it  had  acquired  in  policies  of  insurance. 
As  the  defendants  have  failed  to  do  that,  I think 
they  havo  not  brought  themselves  within  this 
exception  either;  for  it  is  found  in  the  case  that  the 
diamonds  may  have  been  stolen  by  one  of  the  crew, 
or  by  a passenger,  or  by  some  person  from  the 
shore  after  the  ship's  arrival.  The  question  of 
barratry,  therefore,  does  not  arise. 

For  these  reasons  I agree  with  my  brother 
Lush  that  there  should  be  judgment  for  the 
plaintiff.  Judgment  for  the  plaintiff. 

Attorneys  for  the  plaintiff,  HoUams,  Son,  and 
Coward, 

Attorneys  for -the  defendants,  Gregory,  Uowcliffe, 
and  Co. 

t 

COURT  OP  COMMON  FLEAS. 

Reported  by  JSthiiuwotoh  Smith  and  J.  M.  Lilt,  Eoqrv., 
DerruUrs-at  Lew. 

May  26  and  27,  1874. 

Hudson  and  another  v.  Hill  and  another. 
Ch  irter-party — Outward  cargo  taken  for  shipowner's 
t>enejit — Ship  to  proceed  " forthwith"  to  Barbadoes 
for  sugar — Delay  of  outward  voyage  by  excepted 
perils — Arrival  of  ship  too  late  for  sugar  season 
at  Barbadoes — lief  used  of  charterer's  agent  to 


had — Refusal  of  captain  to  take  cargo  from  other 
island. 

On  the  2 8th  Dec.  1870,  tho  plaintiffs  and  the  defen- 
dants agreed,  by  charter-party,  that  the  plaintiffs' 
ship  should  forthwith  proceed  to  Barbadoes,  and 
there  had  a sugar  cargo  of  the  defendants,  taking 
an  outward  coal  cargo  for  the  benefit  of  the 
plaintiffs,  “ lay-days  not  to  commence  before  the 
lsf  April  1871." 

The  ship  sailed  on  the  8th  Feb.,  and  having  been 
delayed  more  than  a month  by  the  excepted  perils, 
did  not  reach  Barbadoes  till  the  28 th  July,  when 
the  defendants'  agents,  who  had  expected  the  ship 
to  arrive  at  the  beginning  of  the  sugar  season  in 
April,  refused  to  load,  on  account  of  the  sugar 
season  having  passed,  alleging  that  time  was  the 
essence  of  the  contract,  but  offered  to  provide 
another  cargo  of  sugar  and  molasses  from  Bar- 
badoes and  St.  Vincent.  The  captain  refused  to 
take  such  other  cargo,  and  the  ship  having  sa tied 
away  on  another  enterprise,  the  plaintiffs  sued  the 
defendants  for  not  loading  according  to  charter- 
party. 

Lord  Coleridge,  CJ.,  told  the  jury  that  the  excep- 
tion of  perils  of  the  seas  applied  to  the  outward 
voyage,  and  that  the  captain  teas  not  bound  to 
take  the  substituted  cargo  so  offered,  and  the  jury 
having  found  that  the  ship  had, in  fact,  sailed  forth- 
with to  Barbadoes,  and  that  the  date  of  the  ship's 
arrival  at  Barbadoes  was  not  such  as  to  put  an 
end  to  the  commercial  speculation  of  the  parties, 
directed  a verdict  for  the  plaintiffs  : 

Held,  no  misdirection , and  a rule  for  a new  trial, 
on  the  ground  of  misdirection,  discharged. 

Barker  v.  Me  Andrew  (2  Mar  Law  Cas.  O.S.  205; 
12  L.  T.  Item.  N.  8.  4 09;  34  L.J.  191,  C.  P.), 
approved  ana  followed. 

Declaration. — That  the  plaintiffs  and  the  defen- 
dants agreed  by  efiarterjjarty,  dated  the  28th 
Dec.  1870,  that  the  plaintiff’s  ship  Winslow  should 
forthwith  proceed  to  Carlisle  Bay,  Barbadoes,  the 
said  vessel  being  allowed  to  take  a cargo  of  coals 
to  a port  outwards  for  the  owner’s  benefit,  or  to 
the  Brazils,  and  as  ordered  load  afloat  a full  and 
complete  cargo  of  sugar  or  other  lawful  mer- 
chandise, to  be  shipped  according  to  the  custom  of 
the  ports  of  loading,  which  the  said  charterers 
bound  themselves  to  Rhip ; and  that  the  said  ship, 
being  so  loaded,  should  therewith  proceed  to  Lon- 
don and  deliver  tho  same,  on  payment  of  freight, 
40s.  per  ton,  and  that  the  defendants  should  be 
allowed  thirty  running  days,  Sundays  excepted, 
for  lauding  tho  said  ship,  and  ten  days  on  demur- 
rage at  81.  per  day,  and  tho  said  lay  days  not  to 
comraonco  before  the  1st  April  1871,  and  the 
penalty  for  non -performance  ox  the  agreement,  was 
to  bo  the  estimated  amount  of  freight.  Aver- 
ment of  performance  of  conditions  precedent. 
Breach,  that  defendants  made  default  in  loading 
the  said  ship,  and  refused  and  wholly  neglected  to 
do  so,  whereby,  Ac. 

Pleas:  First,  that  the  ship  did  not  forthwith 
proceed  to  Carlisle  Bay,  within  the  meaning  of  tho 
charter,  and  by  re&son  thereof  the  object  of  the 
said  charter,  and  Of  the  voyage  therein  mentioned, 
was  wholly  frustrated,  and  the  defendants  were 
prevented  from  deriving  any  benefit  therefrom; 
secondly,  that  tho  master  was  not  ready  and  wil- 
ling to  accept  and  load  the  agreed  cargo;  thirdly, 
that  the  defbudant  had  not  reasonable  notice  of  the 
ship  having  arrived  at  Carlislo  Bay,  within  the 
meaning  of  tho  charter,  or  of  hor  being  ready  to 
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receive  cargo  there,  wherefore  the  defendants 
could  not  load ; fourthly,  that  the  defendants,  did 
not  make  default  in  loading;  fifthly,  exone- 
ration and  discharge  before  breach ; sixthly,  to 
money  count,  never  indebted;  seventhly,  after 
setting  out  the  charter-party  (a),  that  time  was 
an  essential  and  material  part  of  the  said  con- 
tract, as  the  plaintiffs  ana  the  defendants  woll 
knew;  eighthly,  that  the  said  ship  was  not  at 
the  time  of  making  the  charter  tight,  staunch, 
or  strong,  or  every  way  fitted  for  the  Baid  voyage, 
within  tne  meaning  of  tho  said  charter,  but,  on  the 
contrary,  was  in  a uad  state  of  repair,  of  which  the 
defendants  lmd  no  knowledge ; and  by  reason  of 
her  said  condition,  it  would  nave  been  impossible 
for  her,  and  tho  plaintiffs  could  not  have  reason- 
ably expected  her  to  be  able  to  proceed  to  Carlisle 


Por  ton  of  20  cwt., 
not  delivered  at  tho 
Quoen'n  beam. 


(o)  The  charter-party  was  as  follows : 

London,  28th  Dec.  1870. 
Jamaica.  Charter-party. 

Ship  or  vessel W'tnslour. 

Class A 1. 

Where  lying In  Sunderland. 

It  is  this  day  mutually  agreed  between  G.  W.  Hudson, 
Esquire,  owner  of  tho  above-namod  ship,  and  Messrs. 
Thomas  Daniel  and  Co.,  of  London,  charterers,  That 
the  said  ship,  of  which  the  above  general  description  is 
warranted  to  be  correct,  being  tight,  staunch  and  strong, 
and  every  way  fitted  for  the  voyage  classed  as  aboro,  and 
guaranteed  to  be  maintained  so  daring  present  service, 
shall  forthwith  proceed  to  Carlisle  Bay,  Barbadoes,  vessol 
being  allowed  to  take  in  cargo  of  coals  to  a port  outwards, 
for  owners’  benefit,  or  to  tho  Brazils  ; and  os  ordered, 
load  afloat  a full  and  complete  cargo  of  sugar  or  other  law. 
fnl  merchandise,  to  be  shipped  according  to  the  custom 
of  the  ports  of  loading  (charterers  to  pay  any  lighterage 
for  any  produce  shipped  from  outside  tho  harbour 
where  the  ship  lays),  which  the  said  charterers 
bind  themselves  to  ship,  not  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  abovo  her  tackle 
(apparel,  provisions,  and  furniture)  ; and  being  so  loaded 
shall  therewith  proceed  to  London  to  discharge,  or  so 
near  thereunto  as  she  may  safely  get,  and  deliver  tho 
same  in  tho  usual  manner,  in  such  dock  as  charterers 
may  direct,  on  being  paid  freight  follows : 

Forty  shillings  for  sugar,  150 
barrels,  or  equal  thereto, 
in  barrels  or  tierces,  for 

stowage 

Other  goods  in  fair  and  enstomary  proportions  to  sugar. 
All  in  full  of  all  port  charges  and  pilotages,  as  cus- 
tomary (tho  act  of  God,  tho  C^ueon’s  enemies,  restraints 
of  princes  and  rulers,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  and  kind  soever,  hands  striking,  frost,  j 
floods,  or  other  unavoidable  accident  which  may  prevent 
the  loading  or  delivery  of  tho  cargoes  daring  tno  said 
voyage  always  mutually  excepted).  Vessel  to  bo  con-  ! 
signed  to  charterer’s  agent  in  Barbadoes,  paying  21  per 
cent,  at  ono  port  only  for  doing  ship’s  business.  Thirty 
running  days  (Sundays  excepted)  are  to  be  allowed  the 
said  charterers  for  loading  the  said  ship  at  Barbadoes, 
to  begin  when  the  vessel  is  clear  and  ready  to  receive 
cargo,  tho  master  giving  charterer’s  agents  written 
nonce  to  that  effect,  and  to  discharge  with  all  customary 
dispatch.  The  said  charterer  to  have  the  option  of 
keeping  the  said  ship  ten  days  in  demurrage,  over  and 
above  tho  said  laying  days,  at  8 1.  per  day  ; tno  master  to 
sign  bills  of  lading  at  any  rate  of  freight  required  by 
charterer’s  agents,  without  prejndico  to  this  agroement. 
Charterer’ a agonts  at  ports  of  loading  abroad  to  advance 
cash  for  vessel’s  ordinary  disbursements,  for  the  appro- 
priation of  whioh  by  the  captain  tho  charterers  are  not 
to  be  held  responsible,  free  of  interest  and  commission, 
subject  to  cost  of  insurance,  the  same  to  lie  also  on 
account,  and  the  balance  on  unloading  and  right  delivery 
of  tho  homeward  cargo  in  cash,  at  two  months,  or,  undur 
discount  at  5 per  sent,  per  annum,  at  charterer’s  option. 
Lay-days  not  to  commence  before  the  1st  April  1871. 
Penalty  for  non-performanoe  of  the  agreement,  estimated 
amount  of  freight. 


Bay  forthwith,  within  tho  meaning  of  the  said 
charter-party. 

Issue  thereon. 

The  cause  was  tried  before  Lord  Coleridge,  C.J., 
and  a special  jury  at  the  London  Sittings  after 
Hilary  Term  1873,  when  the  following  material 
facts  were  proved : 

The  plaintiffs  were  shipowners  at  Sunderland, 
and  tho  defendants  were  West  India  merchants 
in  the  city  of  London,  carrying  on  business  as 
Daniels  and  Co.,  and  tho  action  was  for  not  loading 
the  ship  Winslow  according  to  charter-party. 

Tho  practice  of  the  West  India  sugar  trade  is, 
that  merchants  in  London  make  advances  to 
planters,  who  consign  the  crop  to  them.  The  crop 
is  then  sold  in  London,  and  the  proceeds,  after 
deducting  tho  expenses  aro  paid  over  to  the  plunters. 
The  sugar  season  extends  from  April  to  July  in- 
clusive, after  which  period  double  insurance  is 
paid  on  vessels  leaving  Barbadoes,  by  reason  of 
the  hurricane  season  commencing  in  August. 
This  being  so,  and  known  to  be  so  by  tho  parties, 
tho  charter-party  already  sot  out  in  tho  note  was 
signed  when  the  Winslow  was  in  dock,  on  tho 
28th  Dec.  1870. (a)  Detained  by  bad  weather,  sho 
did  not  sail  till  the  8th  Feb.  1871.  Being  further 
delayed  by  accidont,  she  did  not  reach  Barbadoes 
till  the  28th  July,  when  the  consignees,  having 
taken  the  advice  of  the  Attorney-General  of  that 
island  as  to  the  construction  of  tho  charter-party, 
refused  to  load  the  agreed  cargo  at  Barbadoes,  but 
offered  to  load  a similar  cargo  from  the  neigh- 
bouring island  of  St.  Vincent. 

The  following  correspondence  contains  such 
offer,  and  the  refusal  thereof. 

Letter  from  the  charterer’s  agents  to  the  cap- 
tain, dated  Bridgetown,  Barbadoes,  3lst  July: 

Wo  havo  peru sod  tho  charter-party  of  tho  WinsUno, 
dated  28th  Doc.  1870,  by  which  iihe  was  forthwith  to  pro- 
coed  to  Carlisle  Bay,  Barbadoes,  being  allowed,  however, 
to  take  a cargo  of  cool  to  a port  outwards  for  owner’s 
benefit,  or  to  tho  Brazils,  thirty  running  days  to  be  al- 
lowed tho  charterers  for  loading  the  vussel,  which  wore 
not  to  commence  liefore  tho  1st  April  1871.  Tho  charter- 
party  stipulates  that  tho  vessel  shall  proceed  on  her 
voyage  forthwith,  and  hud  sho  done  so  it  is  probable  that 
she  would  have  been  here  by  the  1st  April  or  soon  after, 
as  was  evidently  contemplated  by  tho  parties  to  the  con- 
tract. On  that  day,  and  for  some  time  afterwards,  wo  woro 
provided  with  a full  cargo  of  sugar  for  her.  It  appears, 
however,  by  your  own  account,  that  instead  of  leaving 
forthwith,  the  vessel  did  not  quit  the  port  of  Sunderland, 
until  the  0th  March  1871,  being  ten  weeks  after  tho 
charter-party  was  executed.  Tho  crop  of  the  island,  in 


(a)  Table  of  material  dates  : 

1870.  Dec.  28.  The  charter-party  sued  on  was  signed. 

1871.  Jan.  6.  The  coal  charter  for  tho  outward  voyage 

was  completed . 

Jan.  27.  Tho  ship  finished  loading  the  coals. 

Feb.  8.  The  ship  sailed,  having  boon  detained  by 
bad  weather. 

„ Bun  into,  and  obliged  to  pat  back  for 
repairs  to  Portsmouth. 

March  8.  Repairs  completed. 

May  26.  Arrived  at  Uio. 

Juno  23.  Finished  discharging  at  Rio. 

July  28.  Arrival  at  Barbadoes  reported  to  con- 
signees. 

July  31.  Notico  to  consignees  to  receive  cargo. 

Letter  to  captain  from  consignees,  re- 
fusing to  load  from  Barbadoes,  but 
offering  to  load  from  8t.  Vincent. 

Ang.  1.  Notice  by  captain  thut  lay- lays  would 
commence. 

Sept.  4.  Notice  that  lay-days  ended. 

Sept.  15.  Demurrage  days  ended. 

Oct.  14.  Ship  sailed  from  Barbadoes. 
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the  moan  tirao,  has  been  brought  to  a close  and  shipped 
beforo  the  arrival  of  the  vessel,  and  we  are,  therefore, 
unable  to  load  her ; however,  to  prevent  loss  accruing 
to  the  owners,  from  the  non-performanoo  of  their  con. 
traot,  we  are  willing  to  provide  you  with  a cargo  of  sugar 
and  molasses  from  this  and  the  Island  of  St.  Vincent. 

Answer  of  the  captain  thereto,  dated  Barbadoes, 
1st  Aug.  1871 : 

I am  in  receipt  of  yonr  favour  of  yesterday’s  date,  the 
31  Bt  ult.,  the  contents  duly  noted  ; and  in  reply  I beg  leave 
to  state  that  there  is  a statement  as  follows : “ It  appears 
however,  bv  yonr  own  account,  that  instead  of  leaving 
forthwith  tno  vessel  did  not  quit  the  port  of  Sunderland 
until  the  Uth  March  1871,  being  ten  weeks  after  the 
charter-party  was  executed.”  That  statement  I most 
respectfully  bog  loave  to  deny  as  having  emanated  from 
me.  My  words  wero  in  answer  to  a question  put  by  you 
that  Mr.  Daniels  evidently  contemplated  that  the  ship 
would  arrive  here  by  the  1st  April.  My  reply  was,  that 
that  was  impossible,  os  I did  not  leave  Enghvd  until 
March.  In  reply  to  tho  other  portion  of  your  letter,  you 
seem  to  ignore  tho  fact  that  my  charter-party  binds  mo 
to  load  a full  and  complete  cargo  here  in  Barbadoes,  and 
not  at  two  or  more  ports.  I therefore  beg  leave  to  confirm 
my  written  notice,  handed  to  yon  yesterday,  to  the 
effect  that  tho  barque  Winslow  is  at  your  service,  and 
all  ready  to  take  in  cargo,  and  that  I count  my  lay- 
days (specified  in  charter)  from  to-<Uy,  tho  1st  Aug.  1871. 

Further  negotiations  to  the  same  purpose  re- 
sulted in  nothing,  and  in  the  end  the  vessel  sailed 
away  to  take  troops  from  Demcrara  to  Sierra 
Leono,  and  this  action  was  brought  for  not  loading 
according  to  the  terms  of  the  charter-party. 

The  learned  judge  told  the  jury  that  the  excep- 
tion as  to  perils  of  the  sea  applied  to  the  outward 
as  well  as  the  homeward  voyage,  and  that  tho 
term  ” forthwith  ” in  the  charter-party  did  not 
mean  at  once,  but  muBt  bear  a reasonable  con- 
struction, and  was  equivalent  to  as  soon  us  pos- 
sible under  the  circumstances. 

With  regard  to  tho  conduct  of  the  captain,  tho 
jury  wore  charged  as  follows  : 

The  captain  is  merely  tho  shipowner’s  agent,  ho  is  not 
a principal ; ho  is  there  under  tho  charter-party  which 
you  have  heard  road.  His  contention  woh;  that  under 
tho  charter-party,  the  shipowner  had  a right  to  havo 
thin  ship  loaded,  and  ho  so  stated  to  tho  charterer’s 
agents.  They  said,  on  tho  other  hand,  they  would  not 
load  it,  and  begged  him  to  go  elsewhere  and  seek  a 
cargo.  If  he  had  gone  elsewhere  to  Heek  a cargo  before 
there  was  a distinct  breach,  or  that  which  ho  choso  to 
aocopt  as  a distinct  breach  on  the  part  of  the  charterers, 
ho  would  have  discharged  tho  charterers  from  their 
engagement,  and  ho  would  have  placed  his  own  em- 
ployers, tho  shipowners,  I will  not  say  at  a greater 
disadvantage,  because  it  might  have  turned  out,  possibly, 
that  ho  might  havo  got  as  good  a charter  as  the  one  he 
gave  up,  but  he  would  have  relinquished  tho  shipowner’s 
rights  upon  the  charterers  and  loft  his  masters  to  tho 
chance  of  fortune,  whether  or  not  ho  could  have  got  as 
good  an  engagement  as  tho  ono  ho  gave  up.  It  is  not  for 
mo  to  say  whether  ho  behaved  well  or  ill,  but  I do  not 
think  there  is  much  ground  of  complaint  against  him,  so 
far  as  I may  express  an  opinion.  He  thought  his  duty 
was  to  hold  on  to  the  contract.  He  knew  what  would 
h ippen  if  that  were  broken.  He  determined,  at  any 
rate,  to  hold  to  the  contract  that  ho  had  got,  and  unless 
the  agents  would  come  under  an  engagement  with  him 
which  would  savo  his  masters  in  all  events,  he  would 
hold  on  to  the  charter  as  long  as  he  reasonably  could. 
. . . But  on  tho  other  hand  tho  captain  might  fairly  say, 
" Unless  you  put  too  in  as  good  a position,  with  regard  to 
yourself  as  my  owners  now  sLund  in  with  regard  to  your 
principals,  I cannot  give  up  the  hold  which  iny  prin- 
cipals have  against  your  principals.”  They  never  would 
give  him  any  encouragement  of  that  kind  ut  all.  Their 
C'tse,  from  the  beginning,  was—”  You  have  no  claim 
against  us.  Wo  will,  as  a matter  of  courtesy  and  good 
nature,  help  you  to  get  a freight,  either  at  8t.  Vincent 
or  St.  Thomas  ; we  will  do  anything  we  can  to  help  you. 
You  being  here,  and  having  no  claim  upon  us,  wo  will 
do  our  best  for  you ; but  you  will  distinctly  understand 


we  docline,  in  any  extent,  to  bo  bound.”  They  may 
have  not  said  thin  in  terms,  but  the  captain  may  have 
understood  them  to  say,  “If  you  treat  us  as  agents 
of  the  charterers,  and  accept  our  offer  in  substitution 
of  the  contract,  you  will  havo  discharged  tho  parties  to 
the  original  contract,  and  your  remedy  against  oar 
principals  will  be  gono.”  The  captain  might  no  doubt 
nave  said,  “ I will  consider  this  as  a breach,  and  tho 
matter  as  at  an  end,  so  far  as  this  contract  is  concerned. 
Treating  you  as  the  principals,  I consider  the  principals 
have  broken  their  contract,  and  now  I will  set  to  work  at 
once  to  do  tho  host  I can  for  all  parties  concerned.”  He 
might  have  done  that,  and  if  ho  had  it  is  not  likely  that 
the  principals  in  London  would  have  repudiated  the 
agent’s  conduct.  It  is  in  the  highest  degree  unlikely. 

The  jury  found,  in  answer  to  seven  specific 
questions, — First,  that  the  Window  was  so  tight. 
Ac.,  as  to  be  able  to  proceed  to  Barbadoes  and 
Brazil ; secondly,  that  she  did  in  fact  forthwith 
proceed  thither ; thirdly,  that  there  was  no  delay 
on  the  voyage  but  what  was  occasioned  by  the  ex- 
cepted accidents;  fourthly,  that  there  was  no 
want  of  reasonable  notice  by  tho  shipowners  to 
the  charterers  of  tho  circumstances  of  the  delay ; 
fifthly,  that  such  want  of  notice,  if  any,  did  not 
prevent  loading  at  Barbadoes ; sixthly,  that  tho 
date  of  the  arrival  at  Barbadoes  was  not  such  as  to 
pub  an  end,  in  a commercial  sense,  to  the  com- 
mercial speculations  entered  upon  by  the  ship- 
owners and  the  charterers ; and,  seventhly,  that 
such  date  was  not  a dnte  which  could  havo  been  at 
the  time  of  making  the  contract,  in  the  reasonable 
contemplation  of  either  the  charterer  or  the  ship- 
owner. 

Upon  these  findings  tho  learned  judge  directed 
a verdict  for  tho  plaintiffs,  reserving  leave  to 
move. 

A rule  was  afterwards  grunted  by  Lord  Cole- 
ridge, C.J.,  and  Keating  and  Denman,  JJ.t  to  Bet 
aside  the  verdict,  ana  for  a new  trial,  on  tho 
ground  that  the  judge  misdirected  the  jury  as  to 
tho  effect  of  tho  exception  of  perils  of  the  seas,  as 
to  what  effect  on  the  charterer’s  liability,  the  ac- 
ceptance under  protest  by  the  captain  of  other 
employment  would  havo  had,  and  that  the  sixth 
and  seventh  answers  were  against  evidence. 

Benjamin*  Q.G.,  Grantham  with  him,  for  the 
plaintiffs,  now  showed  cause. — > Barker  v.  Me  Andrew 
(12  L.  T.  Rop.  N.  S.  459;  18  C.  B.,  N.  S.,  759; 
34  L.  J.  191,  C.  P. ; 2 Mar.  Law  Cas.  0.  S.  205)  is 
absolutely  conclusive  upon  the  first  point.  In 
that  case  it  was  held  that  tho  ordinary  excep- 
tion as  to  perils  of  the  seas,  applied  to  tho 
preliminary  transit  from  the  place  where  a ship 
was,  when  the  charter-party  was  made,  to  the 
loading-place,  and  there  is  nothing  to  distinguish 
that  case  from  this.  [Brett,  J.— -In  Potter  v. 
Rankin  (18  L.  T.  Rep.  N.  S.  712 ; L.  Ren.  3 C.  P. 
562  ; 37  L.  J.  257,  0.  P.)  the  court  was  of  opinion 
that  the  chartered  vovHge  included  the  voyage 
out.]  As  to  the  second  point,  Sickens  v.  Irving  (7 
'C.  B.,  N.  S.,  165)  will  be  found  to  bear  a curious, 
similarity  to  the  present  case.  “ There  can  be  no 
doubt,”  said  Williams,  J.,  *'  that  an  agent  ap- 
pointed to  load  a cargo  at  a foreign  port  has 
authority  to  do  all  that  is  necessary  for  the  per- 
formance of  the  contract,  and  also  to  vary  tho 
mode  of  performance  if  any  exigency  arises,  pro- 
vided the  contract  be  substantially  maintained. 
But  there  is  no  ground  for  contending  that  he  has 
by  law  any  implied  authority  to  substitute  a new 
contract — to  substitute  one  sort  of  commodity  for 
another,  sugar  tor  salt,  for  instance — or  to  appoint 
a different  place  of  loading  from  that  contemplated 
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by  the  charter-party.  It  is  quite  new  to  me  to 
hear  it  suggested  that  there  is  such  an  authority ; 
and  I cannot  but  think  that  it  would  he  very  mis- 
chievous if  the  agent's  authority  could  be  bo  ex- 
tended as  thus  to  vary  the  contract  of  his  prin- 
cipal.” [Lord  Coleridge,  C.J.,  referred  to  that 
portion  of  the  summing  np  which  will  be  found  set 
out  above.]  They  also  roferred  to 

Crvw  r.  Falk,  8 Q.  B.  407  ; 15  L.  J.  183,  Q.  B. ; 

Valentine  v.  Gibbs,  6 C.  B..  N.  S..  270 : 28  L.  J.  229, 

C. 

Braes  r.  Nicotopulo,  11  Ex.  129 ; 21  L.  J.  321,  Ex. 

Matthews,  Q.C.  (Murphy,  Q.C.,  with  him),  for  tho 
defendants,  supported  tho  rtilo. — By  tho  terms  of 
of  this  charter-party  the  rule  in  Barker v.  Me  Andrew 
( ubi  sup.)  is  excluded.  The  plaintiff  bad  tho  option 
of  taking  the  coals  on  the  outward  journey,  and  so 
he  takes  upon  himself,  as  it  is  only  just  that  he 
should,  the  risk  of  that  journey.  At  any  rate  he 
is  not  excused  the  performance  of  the  condition 
precedent  that  he  should  proceod  “ forthwith 
(Croockewit  v.  Fletcher,  h H.  &,  N.  893;  26  L.  J.  153, 
Ex.)  And  forthwith  has  the  same  meaning  as 
directly,  which  latter  term  has  been  held  to  mean 
speedily : (Duncan  v.  Topham,  7 C.  B.  225.)  [Lord 
Coleridge,  C.J. — I explained  “ forthwith  ” to  the 
jury  to  mean  as  soon  as  practicable,  and  they  found 
that  the  ship  sailed  in  fact  **  forthwith.”  Grove, 
J. — “ Forthwith  ” is  a comparative  terra ; it  means 
that  the  shipowner,  at  any  rate,  will  cause  no 
delay.]  The  damages  ought  to  bo  merely  nominal, 
as  the  captain  was  bound  to  Bet  about  taking  other 
employment: 

Bradford  v.  Williams,  ante,  vol.  1,  p.  318  ; 26  L.  T. 

Hep.  N.  8.  611  ; L.  Rep.  7 Ex.  259  ; 41  L.  J.  161.  Ex. ; 

Beckham  v.  Drake,  2 H.  of  L.  Cm.  57J ; 8 M.  & \V. 

845  ; 7 Jur.  704; 

Km  mens  v.  Klderton,  13  C.  B.  495  ; 4 H.  of  L.  Cm. 

62-4;  18  Jar.  21. 

Tho  damages  ought  to  have  been  diminished  on 
the  ground  of  the  captain  having  acted  unrea- 
sonably : ( Wilson  v.  Hicks  16  L.  J.  243,  Ex.)  They 
altoO  referred  to 

Stanton  ▼.  Richardson,  ante,  vol.  1,  p.  440;  27  L.  T. 

Kep.  N.  S.  513;  L.  Rep.  7 C.  P.  421  ; 41  L.  J.  180, 

C.  P.; 

Jackson  ▼.  Union  Marine  Insurance  Company,  L.  Rep. 

8 C.  P.  572 ; 

Me  Andrews  v.  Chappie,  L.  Kep.  1 C.  P.  643  ; 2 Mar. 

Cae.  O.S.  339 ; 

in  the  last  of  which  cases  Brett,  J.,  had  asked 
the  jury  a question  similar  to  the  sixth  question 
in  this,  bat  the  jury  had  answered  it  in  the 
affirmative. 

Brett,  J. — I am  clearly  of  opinion  that  tho 
sixth  and  seventh  answers  were  not  against  evi- 
dence; on  the  contrary,  I think  that  they  would 
have  been  against  evidence  if  they  had  been  given 
otherwise.  It  has  been  contended  that  the  object 
of  the  voyage  was  frustrated,  within  the  rule  laid 
down  by  the  majority  of  this  court  in  Jackson  v. 
Union  Marine  Insurance  Company  (ubi  sup.).  But 
such  a contention  can  bo  grounded  only  upon  a 
misapprehension  of  that  decision, ' which  means 
merely  this— that  where  a delay  has  been  so  long 
ns  to  frustrate,  from  a commercial  point  of  view, 
the  object  of  both  parties,  tho  contract  is  inap- 
licable,  and  cannot  be  enforced.  Such  a delay 
as  not  arisen  here.  In  this  case  the  charterers 
thought  to  ship  a cargo  of  sugar  during  the  sugar 
season,  but  tho  shi|>owncrs  thought  to  employ 
their  ship  during  the  whole  year.  It  was  nothing 
to  the  shipowners  whether  tho  cargo  could  be 
shipped  at  a profit  to  the  charterers  or  not.  The 
failure  to  arrive  at  the  particular  time  wishod  for 


by  the  charterers,  therefore,  did  not  terminate 
the  contract.  Hot  it  is  said  it  was  impossible  to 
load.  Even  if  it  had  been,  it  would  not  havo  been 
within  the  rule,  but  I doubt  whether  it  was  im- 
possible. At  a profit,  perhaps,  it  was  impossible 
to  load,  but  that  is  no  concern  of  the  shipowners. 
As  to  the  first  ground  of  misdirection,  that  the 
excepted  perils  included  perils  on  tho  outward 
voyage,  I am  of  opinion  tho  clause  as  to  excepted 
porils  began  to  operate  as  soon  as  tho  outward 
voyage  began.  Mr.  Matthews  argues  otherwise, 
on  the  ground  that  the  charterers  derived  no 
profit  from  that  voyage.  But  that  voyage  was,  I 
think,  the  chartered  voyage.  At  any  rate,  Barker 
v.  McAndrew  (ubi  sup.)  is  a clear  authority  to  that 
effect,  and  there  is  no  authority  to  tho  contrary. 
I'ho  distinction  between  that  case,  and  enses  appa- 
rently conflicting,  is  shown  in  the  judgments. 

As  to  the  second  ground  of  misdirection,  that  the 
learned  judge  ought  to  have  told  the  jury  that  tho 
charterers  were  absolved  because  the  vessel  had 
not  sailed  “forthwith,”!  think  such  a construction 
of  that  term  would  bo  equivalent  to  striking  out 
the  clause  as  to  excepted  perils  altogether. 
" Forthwith  ” merely  means  as  auiekly  as  pos- 
sible, unless  prevented  by  excepted  perils. 

As  to  the  third  ground  of  misdirection,  what 
really  occurred  was  this — it  was  left  to  the  jury  to 
say  whether  the  captain,  by  unreasonable  conduct, 
had  prevented  the  lessening  of  tho  damage  to  the 
charterers,  which  was,  perhaps,  a direction  too 
strong  in  favour  of  the  charterers.  It  was  thus 
left  open  to  the  iury  to  consider  the  captain's  con- 
duct, both  in  and  after  the  lay-dayB.  I cannot  say 
whether  the  captain  might  not  wait  till  after  the 
lay-days,  but  even  that  consideration  was  not  shut 
off,  and  the  jury  had  left  to  them  whether  the 
captain's  conduct  wan  reasonable  on  the  whole. 
They  were  to  consider  how  the  offer  of  a substi- 
tuted cargo  could  present  itself  to  the  mind  of  the 
captain,  and  whether  he  took  a reasonable  view  of 
the  situation. 

I think  that  there  was  no  misdirection  at  all, 
and  that  the  rule  must  be  discharged  on  all  points. 

Grove,  J. — I am  of  the  same  opinion  on  both 
points. 

As  to  the  first  gronnd  of  misdirection,  I 
think  tho  case  is  not  only  governed  by  Barker  v. 
McAndrew  (ubi  sup.)  but  is  ci  fortiori  to  it.  In 
Barker  v.  McAndrew  the  distance  held  to  be  within 
the  clause  as  to  excepted  perils  was  short — here  it 
is  long,  so  as  to  be  more  within  the  reason  of  tho 
exception.  In  this  charter-party,  too,  we  have  tho 
plural  “ cargoes,”  tho  use  of  which  would  seem  to 
contemplate  both  the  outward  and  the  homeward 
voyage.  I agree,  too,  that  if  Mr.  Matthews  bo 
right  os  to  his  construction  of  " forthwith,”  tho 
clause  as  to  excepted  perils  will  have  to  be  struck 
out  of  this  charter-party.  In  the  ordinary  legal 
acceptation  of  tho  term,  “ forthwith  ” means  qnam 
primum,  as  soon  as  possible  under  the  circum- 
stances. 

As  to  the  third  gronnd  of  misdirection,  that 
tho  captain  was  not  bound  to  treat  the  con- 
tract as  broken,  I think  that  if  this  had  been  a 
case  like  Avory  v.  Bowden  (ubi  sup.),  it  would  havo 
been  a case  of  res  acta,  and  tho  captain  should  havo 
minimised  the  loss.  But  the  captain  did  not  treat 
the  contract  as  broken;  ho  might  have  put  his 
owners  into  danger  by  so  doing.  It  is  said,  how- 
ever, that  ho  should  have  accepted  the  subsequent 
offer,  and  bo  reduced  the  loss.  But  the  reason- 
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ablcnc«8  of  the  captain’s  conduct  was  loft  to  the 
jury,  and  the  only  possible  straw,  if  I may  use  the 
expression,  which  can  now  bo  caught  at  in  support 
of  the  rule  upon  this  last  point,  is  the  possible 
meaning  of  a collateral  contingent  observation  in 
the  course  of  the  learned  judge’s  direction  to  the 
jmy. 

Lord  Coleridge,  C.  J. — I have  very  little  to  add.  I 
agree  that  the  sixth  and  seventh  answers  would  have 
been  against  evidence,  if  given  otherwise,  I agree 
also  in  the  view  which  my  brother  Brett  has  taken 
of  the  meaning  of  the  decision  in  Jackson  v.  Union 
Marine  Insurance  Company  (ubi  tup.)  It  ib  a most 
authoritative  expression  of  opinion,  for  my  brother 
Brett  took  part  in  that  judgment  himself.  As  to 
the  misdirection,  I charged  the  jury  without  being 
aware  of  Barker  v.  McAndrew  (ubi  sup.)  The  con- 
tention as  to  “ forthwith  ” I do  not  quite  see  the 
importance  of.  I had,  it  was  admitted,  correctly 
explained  the  term  to  mean  with  all  necessary 
and  reasonable  dispatch,  and  the  jury  found  that 
the  vessel  did  in  fact  sail  “ forthwith.”  Upon 
the  last  point,  1 can  onlv  say  that  before  giving 
the  direction  complained  of,  I had  referred  to 
Avery  v.  Bowden  and  Reed  v.  Hoskins  (6  E.  «fc  B. 
953  3 Jur.  N.  S.,  238;  -26  L.  J.  3,  Q.  B.) ; and  also 
to  Xenot  v.  Danube  Railway  Company  (11  C.  B., 
N.  S„  152;  13  ib.  825);  and  in  my  direction  was 
attempting  to  follow  the  law  os  well  as  I could 
estimate  it  from  those  cases. 

Rule  discharged. 

Attorney  for  the  plaintiffs,  W.  A.  Crump. 
Attorneys  for  the  defendants,  Drucc,  Sons,  and 
Jackson.  

COURT  OP  EXCHEQUER. 

Reported  by  T.  W.  Sacs  prim  and  H.  Leigh,  Esqra., 
Barristers-at-Law. 

Wednesday,  AprU  22,  1871. 

Gokuis  and  another  v.  Scorr. 

Statutory  duly — Penalties  for  breach  of — Breach  of 
duty — Special  damage  to  plaintiff — Action  for — 
( tbject  and  intention  of  statute  — Contagious 
Diseases  ( Animals ) Act  1861)  (32  *$•  33  Viet.  c.  70), 
ss.  75,  103,  106 — Order  in  council — Transit  of 
animals  by  sea — Regulations  as  to  violation  of 
by  shipowner — Action  by  owner  of  animals. 

The  Contagions  Diseases  (Animals)  Act  1869  (32 
*.V  33  Viet.  c.  70),  s.  75,  empowers  the  Privy 
Council,  from  time  to  time,  to  make  such  orders 
as  (hey  think  expedient  for,  inter  alia,  “pro- 
tecting aninals  brought  by  sea  to  ports  in  Great 
Britain,  from  unnecessary  suffering  during  the 
passage,  and  on  landing .”  In  pursuance  of  such 
power,  the  Privy  Council,  on  the  201A  Dec.  1871, 
made  an  order  (The  Animals  Order  of  1871),  that 
“ with  resjiect  to  places  used  for  animals  on  board 
vessels,  the  following  regulations  shall  have  effect: 
First.  Every  such  place  shall  be  divided  into  pens 
by  substantial  divisions,  Secondly.  Each  pen 
shall  not  exceed  9/7.  in  breadth,  or  15/7.  in  length. 
Thirdly.  The  floor  of  each  pen  shall  hare  proper 
battens  or  other  footholds  thereon By  sect.  103  a 
penalty  is  imposed  on  any  person  acting  in  con- 
travention of,  or  guilty  of  any  offence  against,  the 
Act,  or  any  order  or  regulation  made  by  the 
Privy  Council,  not  exceeding  201.  for  every  such 
offence. 

The  plaintiffs  shipped  a quantity  of  sheep  on  board 
a vessel  of  the  defendant,  for  transit  from  Ham- 


burgh to  Newcastle,  and  in  consequence  of  the 
defendant  failing  to  provide  proper  pens  and  foot- 
holds on  board  the  vessel,  as  directed  by  the  above 
order , a large  number  of  the  sheep  were  washed 
overboard  in  a gale,  during  the  passage , and  were 
drowned;  and  in  an  action  by  the  plaint iffe 
against  the  defendant  to  recover  damages  by 
reason  of  his  noncompliance  with  the  statutory 
duty,  it  was 

Held  on  demurrer,  by  the  Court  of  Exchequer 
(Kelly,  G.B.,  and  Pigott,  Pollock,  and  Amphb  tt, 
BB.),  that,  as  the  object  of  the  statute  and  the 
Order  in  Council  teas,  not  to  benefit  the  owners  of 
animals  bu  preventing  the  animals  from  being 
drowned,  but  to  prevent  the  introduction  and 
spr lading  of  contagious  diseases  amongst  cattle 
in  this  country , the  plaintiffs,  although  they  had 
sustained  damage  which  would  not  have  occurred 
if  the  defendant s had  performed  their  statutory 
duty,  could  not  sue  the  defendant  for  the  recovery 
of  such  damage,  and  %that  the  action  was  not 
maintainable. 

Couch  v.  Stool  (3  E 4*  B.  402  ; 23  L.  J.  125, 
Q.  B.) ; Stevens  v.  Jcacocko  and  others  (11  Q.  B. 
731 ; 17  L.  J.  163,  Q.  B.) ; und  Atkinson  v.  The 
Newcastle  and  Gateshead  Waterworks  Com- 
pany (L.  Rep.  6 Ex.  404) ; discussed  and  distin- 
guished. 

The  plaintiff's  in  this  action  were  cattle  dealers  at 
Hamburgh  and  tho  defendant  was  the  owner  of  the 
screw  steam  ship  Hastings,  which,  on  tho  6th 
March  1873,  was  lying  at  Hamburgh.  On  that 
day  the  plaintiffs  shipped  on  board  the  Hastings  a 
number  of  sheep  for  delivery  at  Newcastle,  under 
the  following  bill  of  lading, 

8hipped  in  good  order  and  well  conditioned  by  Gorrin 
in  and  upon  the  good  steamship  Hastings,  Capt.  Douglas, 
now  lying  in  the  port  of  Hamburgh,  and  bound  for 
Newcastle,  100  Bheop,  being  marked  and  numbered 
as  in  the  margin,  and  to  bo  delivered  in  the  like  good 
order  and  condition  at  the  said  port  of  Newoastle,  all  and 
every  dangers  and  accidents  of  the  sea,  fire,  machinery, 
boilers,  steam,  and  steam  navigation  of  what  nature  or 
kind  soever  exoepted,  unto  Thomas  Maugham,  of  Now. 
castle,  or  assigns,  he  or  they  paying  freight  for  the  samo 
le.  sterling  per  head.  In  witness,  «to. 

On  deck  at  shipper’s  risk.  Not  answerable  for  washing 
or  throwing  overboard.  Free  of  mortality.  To  be  for- 
warded at  shipper's  risk  and  expense,  Ac. 

Hamburgh,  Oth  March  1873. 

Tho  Contagious  Diseases  (Animals)  Act  1869 
(32  & 33  Viet.  c.  70),  which  is  an  Act  to  consoli- 
date, amend,  and  make  perpetual  the  Acts  for 
preventing  the  introduction  or  spreading  of  conta- 
gions or  infectious  diseases  among  cattle  in  Great 
Britain,  enacts  (sect.  75)  that  “ The  Privy  Council 
may  from  time  to  time  make  such  orders  as  they 
think  expedient  for  all  or  any  of  ( inter  alia)  tho 
following  purposes  (1.)  For  insuring  for  animals 
brought  by  sea  to  ports  in  Great  Britain  a pioper 
supply  of  food  and  water  during  the  passage  and 
on  landing.  (2.)  For  protecting  such  animals  from 
unnecessary  suffering  during  tho  paasago  and  on 
landing.” 

In  pursuance  of  tho  powers  conferred  on  them 
by  thnt  section,  the  Privy  Council,  on  the  20th 
Dec.  1871,  made  an  order,  cited  as  “The  Animals 
Order  of  1871,”  which  contained  the  following, 
amongst  other,  regulations : 

Transit  ok  Animals  by  Sea. — With  respect  to 
places  used  for  animals  on  board  vessels,  the  following 
regulations  shall  have  effect : 

(1)  Every  suoh  place  shall  bo  divided  into  pens  by  sub- 
stantial divisions. 
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(2)  Each  pen  ahail  not  excoed  9ft.  in  breadth  or  15ft. 
in  length. 

(3)  The  floor  of  each  pen  shall  have  proper  battens  or 
other  footholds  thereon. 

By  sect.  103  a penalty  not  exceeding  £20  is 
imposed  upon  any  person  acting  in  contravention 
of  or  guilty  of  any  offence  against  the  Act  or  any 
order  or  regulation  made  by  the  Privy  Council  or 
a local  authority*  in  pursuance  thereof,  for  every 
such  offence;  and  where  such  offence  is  committed 
with  respect  to  moro  than  four  animals,  a penalty 
not  exceeding  £5  for  each  animal  may  be  imposed 
instead  of  201.,  and  by  sect.  100  one  half  of  the 
penalty  is  to  be  paid  to  the  person  who  sues  or 
proceeds  for  the  same. 

The  defendant's  vessel  was  not  fitted  with  proper 
pens  nor  provided  with  proper  battens  or  footholds, 
as  prescribed  by  the  above-mentioned  order  of 
council, and  inconsequence  thereof  a large  number 
of  the  plaintiffs'  sheep  were  washed  overboard  by 
the  sea  in  a gale  which  the  vessel  encountered  on 
the  passage  from  Hnmburgh  to  Newcastle,  and 
were  drowned.  Thereupon  tlic  plaintiffs  commenced 
an  action  against  the  defendant,  as  owner  of  the 
said  vessel,  to  recover  damages  from  him  for  the 
loss  of  their  sheep  through  his  breach  of  the 
statutory  duty  in  that  respect  imposed  upon  him 
by  the  Act. 

By  the  first  count  of  their  declaration  they  com- 
plained that  heretofore,  and  after  the  making  and 
passing  of  the  Contagious  Diseases  (Animals)  Act, 
186!*,  “The  Lords  and  others  of  Her  Majesty's 
Hon.  Privy  Council,  under  and  in  exercise  of  the 
powers  and  authority  in  them  by  tbo  said  Act  in 
that  behalf  vested,  July  and  within  the  truo  intent 
and  meaning  of  the  said  Act,  made  a certain  order 
therein,  called  ‘The  Animals  Order  of  1871,’  with 
reference  to  animals  brought  by  sea  to  ports  in 
Great  Britain,  and  to  the  places  used  and  occupied 
by  such  animals  on  board  any  vessel  in  which  the 
same  should  bo  so  brought  to  such  ports,  and 
thereby,  amongst  other  items,  ordered  and  made 
the  following  regulations,  that  is  to  say  : — * 1. 
That  every  such  place  should  bo  divided  into  pens 
by  substantial  divisions  ; and  secondly,  that  each 
such  pen  should  not  exceed  nine  feet  in  breadth 
and  hfteen  feet  in  length.’  And  the  plaintiffs 
further  say  that  afterwards,  and  after  the  making 
and  taking  effect  of  the  said  order,  and  whilst  the 
same  continued  and  was  in  full  force  and  effect, 
the  plaintiffs  delivered  in  and  on  board  of  a certain 
vessel  called  the  Hatting*,  to  the  defendant,  os  and 
then  being  the  owner  of  tho  said  vessel,  certain 
sheep  of  the  plaintiffs,  to  be  carried  and  con- 
veyed by  the  defendant,  for  reward  to  him,  in  that 
behalf,  in  and  on  board  the  said  vessel  by  sea  from 
tho  port  of  Hamburgh  to  a certain  port  in  Great 
Britain,  called  (to  wit),  to  the  port  of  Newcastle, 
and  there  delivered  for  the  plaintiffs,  and  fch*  de- 
fendant then,  and  as  being  such  owner  as  afore- 
said, took  and  received,  and  started  on  the  said 
voyage,  with  the  said  sheep  in  and  on  board  tho 
said  vessel,  for  tho  purposes  and  on  the  terms 
aforesaid.”  Averments.  That  the  said  order  and 
recrulations  respectively  remained  and  continued 
in  full  force  and  effect  before  and  at  and  from  the 
time  of  the  said  delivery  to  and  receipt  by  the 
defendant  of  the  said  sheep  as  aforesaid,  up  to  and 
until  and  at  tho  time  of  the  termination  of  the  said 
voyage  ; and  that  all  conditions  were  performed 
and  fulfilled,  and  all  things  happened  and  were 
done,  and  all  times  elapse  necessary  to  entitle  tho 


plaintiffs  to  maintain  this  action  in  respect  of  the 
claim  in  this  count  made,  yet  the  place  in  and 
on  board  the  said  vessel,  which  was  used  and 
occupied  by  the  said  sheep  during  the  said  voyage, 
was  not  during  the  said  voyage,  or  any  part 
thereof,  divided  into  pens  by  substantial  or  any 
other  divisions,  and  the  defendant  wholly  neglected 
and  omitted  to  divide  the  said  place,  or  to  cause 
the  said  place  to  be  di\  ided  during  the  said  voyage, 
or  any  part  thereof  ; and  by  reason  thereof  divers 
of  the  said  sheep  were,  during  the  said  voyage, 
washed  and  swept  away  by  tho  sea  from  and  off 
tho  said  ship,  and  were  drowned  and  wholly  lost  to 
the  plaintiffs. 

The  second  count  of  the  declaration  was  pre- 
cisely the  same  as  the  first,  except  that  in  setting 
out  the  “Animals  Order  of  1871,”  it  added,  besides 
the  two  regulations  set  forth  in  the  said  count,  tho 
third  regulation  contained  in  such  order  as  follows : 
" Thirdly,  that  the  floor  of  each  snoh  pen  should 
have  proper  battens  or  footholds  thereon,”  and 
they  assigned  as  a breach  or  neglect  of  duty  on  tho 
defendant’s  part,  that  “ the  floor  of  the  place  in 
and  on  board  the  said  vessel,  which  was  used  and 
occupied  by  the  said  sheep  during  tho  said  voyage, 
had  not  during  the  said  voyage,  or  any  part  thereof, 
proper  or  any  battens  or  any  other  footholds 
thereon,  os  required  in  and  by  the  said  order,  so 
made  under  and  in  pursuance  of  the  said  statute, 
and  by  reason  thereof  divers  of  the  said  sheep  were 
during  the  said  voyage  washed  and  swept  away 
by  the  sea  from  off  tbo  said  ship,  and  were  drowned 
and  wholly  lost  to  the  plaintiffs. 

The  third  count  charged  that  tho  plaintiffs 
caused  to  be  delivered  to  the  defendant,  and  the 
defendant  received  from  the  plaintiffs,  certain 
goods,  that  is  to  say,  certain  sheep,  to  bo  by  him 
shipped  on  board  of  tho  ship  Hatting*,  and  safely 
ami  securely  carried  therein  from  Hamburgh  to 
Newcastle,  and  there,  for  freight  payable  by  the 
plaintiffs  to  tho  defendant  in  that  behalf,  delivered 
for  the  plaintiffs,  all  and  every  dangers  and  acci- 
dents of  tho  seas,  of  fire,  machinery,  boilers,  steam, 
and  of  steam  navigation  of  what  nature  or  kind 
soever  excepted ; and  the  defendant  was  not  pre- 
vented from  so  shipping,  carrying,  or  delivering 
the  said  goods  by  any  of  tbo  perils  or  casualties 
aforesaid.  And  all  conditions,  things,  and  times 
were  fulfilled,  Ac.,  necessary  to  entitle  the  plain- 
tiffs to  have  tho  said  goods  safely  and  securely 
carried  and  delivered  by  the  defendant  as  afore- 
said ; yet  tho  defendant  did  not,  nor  would  safely 
and  securely  carry  and  deliver  tho  said  goods  as 
aforesaid,  and  the  same  were  during  the  said 
voyage  lost  to  tho  plaintiffs. 

The  defendant,  amongst  other  things,  pleaded 
thirdly  for  a third  plea  to  the  first  and  second  counts, 
that  toe  said  sheep  were  delivered  in  and  on  board 
the  said  vessel  to  the  defendant,  and  were  received 
by  the  defendant  to  be  carried,  as  in  the  counts 
mentioned,  on  tho  said  voyage,  upon  and  subject  to 
the  terms  following,  that  is  to  say,  that  the  said 
sheep  should  be  delivered  in  like  good  order  ami 
condition  to  the  order  aud  condition  in  which  they 
were  shipped,  all  and  every  the  dangers  and 
accidents  of  the  seas,  of  fire,  machinery,  boilers, 
steam  and  of  steam  navigation,  of  wbat  nature  or 
kind  soever,  excepted,  and  that  the  said  sheep 
should  1)0  carried  on  dock  of  the  said  ship  nt  tho 
plaintiffs'  risk,  and  that  the  defendant  should  )s*t 
bo  answcrablo  for  washing,  or  throwing  overboard, 
or  for  the  death  of  any  of  the  said  sheep  on  beard 
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the  said  vessel ; fourthly,  by  his  fourth  plea  to  the  said 
first  and  second  counts  tbo  defendant  repeated  the 
several  allegations  in  the  third  plea  contained,  and 
in  Addition  thereto  said  that  the  said  sheep  were 
washed  and  swept  away,  as  in  those  counts  men- 
tioned, by  dAngers  and  accidents  of  tho  seas,  and 
steam  navigation,  within  the  true  intent  and  mean- 
ing of  the  said  terms,  and  not  otherwise ; fifthly, 
by  bis  fifth  plea  to  the  same  counts,  the  defendant 
repeated  the  third  plea,  and  in  addition  thereto  said 
that  the  said  sheep  wero  respectively  necessarily, 
and  properly  thrown  overboard,  or  died  on  board 
the  said  vessel,  within  the  true  intent  and 
meaning  of  the  said  terms,  and  that  the  loss  oom- 
plained  of  arose  and  was  caused  wholly  by  such 
throwing  overboard  and  death.  Twelfthly.  By  his 
twelfth  plea,  for  defence  on  equitable  grounds,  the 
defendant  said  that  the  said  sheep  were  delivered 
on  board  the  said  ship  at  a port  beyond  the  Beas, 
that  is  to  say  Hamburgh,  and  that  the  defendant, 
when  he  agreed  to  accept  and  receive  on  board 
the  said  vessel  tho  cargo  hereinafter  mentioned, 
was  in  this  country,  and  that  the  defendant  was 
induced  to  receive  the  said  cargo  on  board  tho  said 
vessel  by  a statement  and  allegation  then  made  by 
the  plaintiffs  to  the  defendant  in  this  country,  that 
the  plaintiffs  were  about  to  deliver  a general  cargo 
only,  and  not  sheep  or  animals,  on  board  the  said 
ship;  and  the  defendant  accordingly,  at  the  plain- 
tiffs' request,  by  telegram,  ordered  the  said  master 
to  receive  the  said  cargo,  and  the  defendant,  by 
the  said  master,  as  his  agent  in  that  behalf,  re- 
ceived the  same  accordingly,  on  the  faith  and  on 
tho  terms  that  the  said  cargo  consisted  of  a 
general  cargo  only,  and  not  of  sheep  or  animals ; 
and  that  tne  plaiutiffs,  in  violation  of  the  said 
terms,  and  contrary  to  the  said  statement,  and 
without  tho  personal  knowledgo  of  tho  defendant, 
delivered  the  said  sheen,  and  not  a general  cargo, 
to  the  said  master,  ana  that  the  loss  and  matters 
complained  of  arose  wholly  from  the  said  violating 
the  said  terms  by  the  plaintiffs,  and  by  their 
delivering  the  said  sheep  to  tho  said  master  with- 
out the  knowledge  or  consent  of  the  defendant. 

Demurrer  and  joinder  in  demurrer  to  the  first 
and  second  counts  of  tho  declaration,  one  ground 
of  demurrer  boitig  that  the  breach  of  tho  said 
regulations  only  render  the  defendant  liable  to 
the  penalty  imposed  by  tho  Act. 

Replication  secondly  to  the  twelfth  plea,  that  tho 
said  sheep  so  delivered  to  the  said  master,  as  in 
the  said  twelfth  plea  mentioned,  were  accepted  and 
received  by  him  in  and  on  board  the  Baid  vessel, 
with  his  full  assent  and  concurrence,  as  part 
of  the  said  cargo,  and  with  full  knowledge  of  all 
and  singular  the  premises  in  tho  said  twelfth  plea 
mentioned. 

Demurrers  and  joinder  in  demurrers  to  the 
third,  fourth,  fifth,  and  twelfth  pleas  respectively, 
the  grounds  of  demurrer  respectively  being — as  to 
tho  third  plea,  that  the  matter  therein  alleged 
affords  no  answer  to  the  breaches  of  duty  on  the 
defendant’s  part  in  the  first  and  second  counts  re- 
spectively mentioned,  which  arc  respectively  by 
the  said  plea  admitted  to  have  been  tho  cause  of 
the  sheep  being  washed  overboard.  As  to  the 
fourth  plea  that  tho  matter  therein  alleged  affords 
no  answer  to  the  said  breaches,  there  being  no 
allegation  in  the  plea  of  a waiver  by  the  plaintiffs 
of  the  defendant’s  performance  of  the  duties  in 
such  counts  mentioned.  As  to  tho  fifth  plea,  that 
the  matter  therein  alleged  affords  no  answer  to 


the  said  breaches,  it  being  consistent  with  the 
allegations  in  the  pica  that  the  sheep  were  so 
necessarily  and  properly  thrown  overboard  and 
died,  as  therein  alleged,  by  reason  and  in  conse- 
quence of  such  breach  of  duty  respectively.  And 
as  to  tho  twelfth  plea,  that  it  is  perfectly  consistent 
with  its  allegations  that  the  master  of  the  vessel 
was,  at  tho  time  when  ho  received  the  sheep  on 
board,  fully  aware  of  the  arrangement  between 
the  plaintiffs  and  the  defendant,  and  consented 
(which  he  had  a general  power  to  do)  to  vary  aud 
alter  the  terms  of  such  arrangement. 

Rejoinder : Demurrer  and  joinder  in  demurrer 
to  the  plaintiff's  second  replication  to  the  twelfth 
plea,  a ground  of  demurrer  being  that  the  con- 
currence of  the  master  stated  in  tne  replication  is 
wholly  immaterial. 

The  points  of  argument  on  the  part  of  the 
plaintiffs  : As  to  the  firBt  and  second  counts — First, 
that  the  said  counts  respectively  aro  good,  and  show 
on  the  face  of  them  respectively  that  the  defendant 
has,  to  the  damage  of  the  plaintiffs,  failed  to  perform 
a statutory  duty  arising  under  and  by  virtue  of  an 
order  in  council,  made  under  and  in  pursuance  of 
sect,  75  of  Tho  Contagions  Diseases  (Animals) 
Act  186S>,  which  was  thereby  imposed  on  the  de- 
fendant for  the  benefit  of  the  plaintiffs,  as  and 
being  the  owner  of  the  sheep  in  the  said  first  and 
second  counts  respectively  mentioned,  and  alleged 
therein  respectively  to  have  brought  by  sea  in  the 
defondant’sshiptoaportin  Great  Britain  ; secondly 
that  the  provisions  of  tho  said  section  do  not 
actually  impose  the  penalty  therein  referred  to 
for  offences  against  any  order  in  council,  made 
under  its  provisions,  but  merely  authorise  tho 
Privy  Council  to  impose  penalties  for  such 
offences,  and  that  it  does  not  appoar  upon  the  said 
pleadings  that  any  penalty  was  ever  actually  im- 
posed by  tho  order  referred  to  in  tho  first  and  second 
counts  respectively;  thirdly,  that,  assuming  that 
any  such  penalty  had  been  in  fuct  imposed  by  the 
said  order  in  council,  it  would  nevertheless  be 
deemed  and  considered  to  have  beeu  so  imposed  for 
the  purpose  of  prevention  accordingly, and  could  not 
take  away  the  plaiutiffs*  right  to  compensation  for 
the  damago  which  they  have  actually  sustained  in 
consequence  of  the  neglect  ou  the  defendant's 
part  to  comply  with  tho  order  in  council  men- 
tioned and  referred  to  in  the  said  first  and  second 
counts  respectively  ; fourthly,  that  independently  of 
the  said  statutory  declaration  in  tho  said  first  and 
second  counts  respectively  mentioned,  these  counts 
respectively  show  that  the  defendant  omitted  to 
take  such  necessary  and  reasonable  precaution  for 
the  protection  of  the  shoep  as  he  was  bound  so  to 
do  as  a carrier  for  hire  of  the  said  sheep. 

With  regard  to  the  third,  fourth,  ana  fifth  pleas 
— (fifthly)  that  the  terms  of  tho  said  alleged  con- 
tract, mentioned  in  tho  said  third,  fourth,  and 
fifth  pleas  respectively,  did  not  (in  the  absence  of 
any  express  agreement  to  that  effect),  exempt  or 
excuso  tho  defendant  from  performing  the  statu- 
tory duty  imposed  upon  him,  as  in  the  said  first 
and  second  counts  respectively  mentioned,  and 
would,  in  the  absence  of  such  express  agreement, 
be  deemed  to  have  been  made  and  entered 
into,  subject  to  such  statutory  duty ; aud  that 
it  is  consistent  with  the  allegations  contained 
in  tho  said  third,  fourth,  and  fifth  pleas  respec- 
tively, that  tho  said  damage  sustained  by  the 
plaintiffs,  as  in  these  counts  respectively  men- 
tioned, waa  primarily  occasioned,  by  reason  and  in 
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consequence  of  the  neglect  of  the  defendant  to 
perform  the  said  statutory  duties  which  were  re- 
ferred to  above. 

With  regard  to  the  twelfth  plea — (sixthly)  that 
the  matter  contained  in  the  said  twelfth  plea  affords 
no  answer  to  the  claim  made  in  the  declaration, 
and  that  it  is  perfectly  consistent  with  the  allega- 
tions contained  in  that  plea,  that  tho  master  of 
the  said  vessel  was,  when  he  received  the  said 
sheep  on  board,  fully  aware  of  the  arrangement 
alleged  in  the  said  twelfth  plea  to  have  been  made 
between  the  plaintiffs  and  the  defendant,  and  that 
he,  at  the  same  time  when  he  received  the  said 
sheep,  consented,  as  he  had  power  to  do  without  any 
express  or  direct  authority  from  tho  defendant  in 
that  behalf,  to  vary  and  alter  the  terms  of  such 
arrangement  by  accepting  the  said  sheep  in  lieu 
of  the  said  general  cargo. 

With  regard  to  tho  second  replication,  to  tho 
twelfth  plea. — That  the  master  knowing,  as  he  is 
admitted  to  have  done,  of  tho  original  arrange- 
ments with  the  plaintiffs  and  the  defendant,  had 
full  power,  without  any  express  or  direct  authority 
from  the  defendant  in  that  behalf,  to  alter  the  terms 
of  such  arrangement  by  accepting  the  Bheep  in  lieu 
of  the  said  general  cargo. 

The  defendants’  points  of  argument.  —First, 
that  the  order  of  council  mentioned  in  the  first  and 
second  counts  of  the  declaration,  and  the  75th 
section  of  tho  Contagious  Disoases  (Auimals)  Act 
1869,  under  which  they  wore  made,  were  intended 
solely  for  the  protection  of  the  " animals,”  and  for 
the  prevention  of  contagious  diseases,  and  not  for  the 
benefit  of  tho  owners  of  animals,  and  that  no  action 
lies  for  the  breach  of  such  order ; secondly,  that 
the  only  remedy  for  the  breach  of  the  said  orders  is 
by  proceeding  for  the  penalties  imposed  by  the 
said  Act  in  manner  therein  pointed  out ; thirdly, 
that  assuming  that  an  action  would  lie  in  rcspoct  of 
the  matters  declared  on  in  the  first  and  second 
counts,  the  defendant  is  protected  by  tho  terms  of 
the  bill  of  lading  as  pleaded  in  the  third,  fourth, 
and  fifth  pleas ; fourthly,  in  respect  to  tho  fifth 
plea,  that  that  plea  is  sufficient  without  any  allega- 
tion negativing  the  supposition  that  the  sheep 
were  thrown  overboard  in  conseouence  of  the  sup- 
posed breach  of  duty,  which  Bhould  have  been 
replied  or  new  assigned  if  the  plaintiffs  rely 
thereon ; fifthly,  that  the  twelfth  plea  is  good  in 
substance ; sixthly,  that  the  knowledge  and  con- 
sent of  the  master  as  Btated  in  the  second  replica- 
tion to  the  twelfth  plea  is  immaterial,  and  affords 
no  answer  to  the  matters  alleged  in  the  said 
twelfth  plea. 

Hugh  Shield  (with  him  was  G.  Russell,  Q.C.), 
argued  on  behalf  of  the  defendant  in  support  of 
the  demurrer  to  the  declaration. — The  declaration 
shows  no  cause  of  action.  This  statute  was  passed 
expressly  for  a public  purpose,  namely,  the  pre- 
vention of  contagious  diseases  amongst  cattle 
being  introduced  into  thiB  country  by  means  of 
animals  imported  hither  from  over  the  sea,  and  it 
in  no  way  contemplated  or  intended  to  confer  any 
benefit  on  individuals.  The  proposition  contended 
for  on  the  part  of  the  defendant  is  that  a statutory 
regulation,  made  morcly  in  the  performance  or 
furtherance  of  a public  purpose,  and  not  for  the 
benefit  of  an  individual,  and  more  especially  where 
a penalty  is  inflicted  on  anyone  breaking  or  con- 
travening such  regulation,  will  not  support  an 
action  at  the  suit  of  an  individual  who  finds  himself 
aggrieved  by  such  breach  or  contravention.  In 


Couch  v.  Steel  (3  E.  & B.  402  ; 23  L.  J.  125,  Q.  B.), 
an  action  by  a seaman  against  a shipowner  for 
neglecting  to  supply  and  keep  on  board  a supply 
of  medicine,  as  required  by  the  7 & 8 Viet.  o.  112, 
s.  18,  whereby  the  plaintiff’s  health  was  injured, 
was  held  to  be  maintainable  on  the  ground  that,  not- 
withstanding the  Act  imposed  a penalty  for  tho 
shipowner’s  broach  of  duty  in  that  respect,  as  to 
the  public,  yet  sailors  sustaining  a private  injury 
from  the  breach  of  the  statutablo  duty  were 
entitled  to  maintain  an  action  for  damages.  In 
the  judgment  of  the  conrt  in  that  case,  delivered 
by  Lord  Campbell,  C.J.,  his  Lordship  explains  the 
ground  of  the  decision  in  an  old  case  in  Rolle,  as 
follows:  ‘‘In  a case  cited  1 Rolle  Abr.  106, 
Action  sur  Case,  (M),  pi.  16,  it  appears  to  have 
been  held  that  a person  having  without  the  kiug’s 
licence  imported  cards  into  England,  contrary  to 
statute  3 Edw.  4,  be  was  not  liable  to  an  action  at 
the  suit  of  one  to  whom  the  king  had  granted  a 
licence  to  import  cards,  paying  rent  to  the  king, 
and  who  alleged  that  he  was  thereby  disabled 
from  paying  his  rent ; as  the  statute  provides 
that  the  cards  unlawfully  imported  were  forfeited, 
and  the  remedy  given  by  the  statute  ought  to  bo 
pursued.  There,  however,”  (says  Lord  Campbell) 
“ the  prohibition  does  not  seem  to  have  boon 
intended  for  the  benefit  of  the  person  to  whom 
the  licence  was  granted,  and  the  damage  which 
he  sustained  may  have  been  considered  too 
remote.”  That  observation  of  Lord  Campbell 
is  strictly  applicable  here.  Again,  tho  case  of 
S teams  v.  Jeatsocke  and  others  (11  Q.  B.  731 ; 17 
L.  J.  163,  Q.  B.)  is  on  all  fours  with  the  present 
case.  If  by  the  statutory  regulations  the  plaintiff 
has  any  property-right,  or  anything  for  the  benefit 
of  his  property,  then,  for  the  breach  of  that  right 
he  might  have  an  action.  But  in  Stevens  v. 
Jeacocke  no  kind  of  property  right  was  con- 
ferred on  anybody  by  the  Act  of  Parliament 
(4  <fc  5 Viet.  c.  Ivii).  Its  effect  was  simply  to 
restrict  the  common  law  right  which  everybody 
has  to  fish.  So  here  there  is  nothing  done  to 
confer  a property  right  on  anybody,  but  ouly  to 
restrict  a right  to  bring  cattle  by  ship  to  this 
ooantry  without  the  observance  of  certain  regula- 
tions. So,  again,  in  Atkinson  v.  The  Newcastle 
and  Gateshead  Waterworks  Company  (L.  Rop.  6 
Ex.  404),  the  provisions  with  regard  to  the  defen- 
dant’s duty  with  respect  to  tho  water  pressure 
were  clearly  for  the  benefit  of  individual  house- 
holders in  case  of  fire,  and  so,  though  a penalty 
was  imposed  by  their  Act  of  Parliament  on  tho 
defendants  for  any  breach  of  such  duty,  yet  this 
court  held  that  the  plaintiff,  who  had  suffered 
damage  from  a fire  by  reason  of  such  breach,  was 
entitled  to  recover  in  an  action  against  them. 
[Pollock,  B.  refers  to  Blamires  v.  The  Lancashire 
and  Yorkshire  Railway  Company  in  the  Ex- 
cheqner  Chamber  (L.  Uep.  8 Ex.  283  ; 42  L.  J. 
182,  Q.B.).  He  referred  also  to  Cullen  v.  Trimble 
and  others  (26  L.  T.  Rep.  N.S.  691 ; L.  Rep.  7 Q.B. 
416;  41  L.  J.  132,  Mag.  Cas.;  and  226  Q.B.)  as 
to  the  implied  jurisdiction  of  justices  to  conviot 
summarily  for  offences  against  the  Act. 

Ilerschell,  Q.C.  (with  whom  was  James  Mellor), 
for  the  plaintiffs,  contra , supported  tho  declaration. 
Two  objections  had  been  taken  against  the  plain- 
tiff’s right  to  maintain  this  action.  First,  that  the 
statute  created  no  duty  in  respect  of  the  broach 
of  which  an  action  would  lie ; and,  secondly,  that 
there  can  bo  no  action  for  the  breach  of  a 
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duty,  in  respect  of  which  breach  the  statute 
has  provided  a specific  remedy  by  the  inflic- 
tion of  a penalty.  The  defendant  has  ad* 
mittedly  committed  a breach  of  the  order, 
and  the  result  of  that  breach  may  have  been  to 
inflict  loss  and  damage  upon  the  plaintiffs. 
Speaking  generally,  on  action  may  be  maintained 
for  the  breach  of  a statutory  duty  where  injury 
accrues  therefrom,  as  here,  to  an  individual ; and 
so  the  plaintiffs  hero  can  recover.  But  it  is  said 
on  the  defendant’s  part  that  this  statute  confers 
no  benefit  ou  individuals.  Now  it  is  clear  that  a 
damage  has  arisen  to  the  plaiutiffs  from  this  breach 
of  duty,  whether  it  bo  a damage  contemplated  by 
tho  statute  or  not,  and  a damage  which  would  not 
have  happened  if  tho  statute  had  been  complied 
with.  [Pollock,  B. — If  the  Privy  Council  bad 
mode  an  order  that  pens  should  be  placed  on 
board  in  order  to  prevent  animals  from  being 
washed  overboard,  would  not  that  have  been  ultra 
vires  f]  Whatever  may  have  been  the  object  and 
intention  of  the  Legislature  in  the  matter,  the 
obviouB  and  inevitable  result  of  the  prescribed 
pens  being  placed  on  board  is  to  prevent  the 
occurrence  of  such  an  accident  as  that  which  has 
happened  in  this  case.  No  doubt  the  intention 
was  to  prevent  “ unnecessary  suffering  ” to  tho 
animals,  and  to  that  end  pens  of  a particular  kind 
are  directed  to  be  used,  and  it  is  a necessary  result 
of  tho  legislative  enactment  that  such  pens  are  a 
protection  to  the  animals  from  being  washed  over- 
board. Granted  that  it  is  done  to  benefit  tho 
animals,  but  they  cannot  be  benefited  without 
a benefit  accruing  therefrom  to  the  owner,  and  it  is 
a fallacy  to  say  that  this  is  not  an  enactment  for  the 
owner’s  benefit.  It  is  such,  whatever  the  intention 
was,  and  having  lost  that  benefit  by  reason  of  the 
breach  of  duty  the  plaintiffs  are  entitled  to  their 
action.  Had  the  sheep  been  thrown  down  on 
board  and  had  their  legs  broken  through  tho  want 
of  these  footholds,  an  action  would  then  have  been 
maintainable,  and  is  it  to  bo  said  that  there  is  to 
be  no  action  when  they  are  drowned,  and  utterly 
loBt  through  the  same  default  ? [Pigott,  B. — The 
damage  you  allege  in  the  declaration  is  not  that 
the  animals  were  exposed  to  “ unnecessary  suffer- 
ing.” Amphlett,  B. — They  are  moro  likely  to 
take  disease  if  they  are  crowded  and  huddled  toge- 
ther on  the  passage.]  But  again,  the  statutory  law 
is  the  basis  of  the  contract  between  the  owner  of 
the  animals  and  the  shipowner  here,  and  it  must 
be  assumed  that  the  latter  will  perform  and  observe 
all  tho  obligations  cast  by  the  law  upon  him.  If 
that  be  so,  then  the  declaration  is  good,  because  it 
is  not  the  caso  of  a stranger  suing  for  the  breach 
of  a statute,  but  an  owner  of  animals  who  had 
made  a contract  with  the  shipowner  on  the  faith  of 
the  statute  being  obeyed.  That  distinguishes  this 
cjise  from  Stevens  v.  Jeacock e and  the  other  cases 
cited  on  the  other  side,  in  which  there  was  no  such 
contract.  But  that  case  is  also  distinguishable  on 
another  ground,  namely,  that  the  Btatute  in  that 
case  conferred  a right  and  annexed  certain  specific 
penalties  for  its  infringement,  and  the  common  law 
right  was  taken  away.  The  grounds  of  the  deci- 
sion in  that  case  do  not  apply  to  the  present  case. 

Kelly,  C.B. — It  seems  to  me  that  the  declara- 
tion in  this  case  cannot  be  sustained,  and  that  tho 
action  is  not  maintainable,  and  that  therefore  our 
judgment  should  be  for  the  defendant.  The 
plaintiffs  are  cattle  dealers  at  Hamburgh,  and  the 
defendant  is  the  owner  of  a steam  vessel,  which,  in 


March  1873,  was  lying  at  Hamburgh,  and  on 
board  which  vessel  tho  plaintiffs  shipped  a quan- 
tity of  sheep  for  transport  to  England.  The 
action  is  brought  by  the  plaintiffs  to  recover 
damagos  from  the  defendant  by  reason  of  a large 
number  of  the  sheep  having  been  washed  over- 
board in  a heavy  gale  during  the  voyage,  and 
drowned,  in  consequence  of  the  defendant  having 
failed  to  provide  on  board  his  vessel  fit  and  proper 
pens  with  proper  and  sufficient  battens  or  other 
footholds  lor  the  sheep  as  he  was  bound  and 
required  to  do  under  the  provisions  of  the  Con- 
tagious Diseases  (Animals)  Act  1860  (32  & 33 
Viet.  c.  70),  and  the  order  in  council  made  and 
passed  in  pursuance  and  under  the  authority  of 
that  Act.  That  Act  was  passed  for  purely  sani- 
tary purposes,  its  objeot  being  the  prevention  of 
disease  amongst  cattle  imported  into  this  country, 
and  the  consequent  spreading  of  such  disease 
amongst  cattle  in  England ; and  as  a means  to 
that  end,  certain  orders  and  regulations  were  made 
and  issued  by  the  Privy  Council,  and  are  now  in 
force,  “ for  protecting  such  animals  from  unneces- 
sary suffering  during  tho  passage,  and  on  landing," 
and  the  particular  order,  which  the  defendant  in  this 
action  is  charged  with  violating,  provides  that  “ tho 
places  used  for  animals  on  board  vossels,  on  their 
transit  by  sea  from  any  foreign  port  to  this 
country”  shall  be  “ divided  into  pens  by  substantial 
divisions,  each  pen  not  to  exceea  9ft.  in  breadth  or 
15ft.  in  length,”  and  that  “ the  floor  of  each  pen 
shall  have  proper  battens  or  other  footholds  thereon.” 
Tho  object  of  these  regulations  was  really  to  pre- 
vent unnecessary  suffering  to  the  animals  by  thoir 
being  overcrowded,  and  tumbling  and  jostling  over 
and  against  oue  another  on  the  passage,  and  so 
being  brought  hither  in  a condition  which  should 
render  them  moro  liable  to  become  infected  with 
disease.  Now,  the  defendant  has  violated  these 
regulations,  and,  as  the  consequence  thoreof,  the 
plaintiff’s  sheop  have  been  washed  overboard  and 
drowned,  and  the  answer  which  is  modo  by  the 
defendant  to  the  claims  contained  in  the  declara- 
tion is,  that  tho  Act  which  provides  all  those 
regulations  has  imposed  a specific  pecuniary 
penalty  upon  the  shipowner  for  tne  breach  of  them, 
which  penalty  can  do  sued  for,  and  that  conse- 
quently no  action  for  damages,  by  reason  of  such 
breach  of  duty  on  the  shipowner’s  part,  will  lie. 

No  doubt  the  general  rule  in  such  cases  fe  that 
where  an  Act  of  Parliament  proscribes  a certain 
duty,  and  imposes  a penalty  upon  the  breach  or 
non-performance  of  that  duty,  the  remedy  pointed 
out  by  the  Act  must  be  pursued,  and  no  other. 
But  then  it  is  said  that,  under  certain  circumstances, 
if  special  damage  results  to  anyone  from  tho 
breach  or  violation  of  the  statutory  duty,  thero  is 
then  also  a remedy  for  such  damago  by  way  of  ac- 
tion for  snch  breach  of  duty,  and  that  is  true;  but  in 
coses  only  where,  by  tho  Act  of  Parliament  whose 
provisions  are  thus  violated,  a benefit  is  conferred 
upon  the  individual  who  suffers  from  the  breach 
of  duty.  And  if  the  protection  or  the  benefit 
of  the  individual  owner  of  the  animals 
were  the  object  and  intention  of  the  Act 
of  Parliament,  then  undoubtedly  this  action 
might  be  maintained ; but  nothing  can  be  more 
plain,  on  looking  at  the  Act,  than  that  Buch 
was  not  the  object  or  intention  of  the  Legislature 
in  passing  it,  but  that  the  providing  these  pens 
and  footholds  was  entirely  for  the  protection  ot  tho 
animals  themselves  from  unnecessary  suffering 
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during  the  voyage,  and  that  any  privato  indi- 
vidual benefit  was  not  within  the  intention  of  the 
Act  at  all.  Although  an  indictment  may  lio  for 
the  breach  of  a public  duty,  yet  it  by  no  meanB 
follows  that  a person  aggrieved  may  bo  able  to 
bring  an  action.  The  case  of  a railway  company 
with  a statutory  obligation  upon  them  to  erect 
gates  at  a level  crossing  on  their  line,  and  to  keep 
them  closed  at  certain  times  when  trains  arc  about 
to  pass,  has  been  referred  to.  If  in  consequence 
of  the  company's  breach  of  this  duty  in  either  not 
erecting  the  gates,  or  not  keeping  them  closed, 
any  person  in  crossing  the  line  is  run  down  by  a 
I Kissing  train  and  injured,  no  doubt  he  may  main- 
tain an  action  against  the  company  for  such  injury; 
and  for  this  reason  that,  although  there  has  been  a 
breach  of  a public  statutory  duty,  for  which  a 
penalty  is  imposed  by  Act  of  Parliament,  still  it 
was  the  obvious  intention  of  tho  Legislature  that 
individuals  should  be  protected,  and  special 
damage  had  resulted  to  tho  individual  by  reason 
of  the  breach  of  duty.  And  if,  in  the  pre- 
sent case,  the  intention  of  tho  Act  of  Par- 
liament had  been  that  the  owners  of  animals 
transmitted  by  sea  from  a foreign  port  to 
this  country  Bhould  be  benofited  and  pro- 
tected from  damage,  by  loss  of  their  animals 
from  perils  of  the  sea,  then  an  action  might  have 
been  maintainable. 

But  on  looking  at  the  Act,  it  is  perfectly 
clear  that  it  was  passed,  and  these  orders  were 
made,  with  a totally  different  object  in  view 
than  that  of  protecting  the  cattle  owner  from  such 
damage.  Take  the  preamble  of  the  Act  to  begin 
with.  It  shows  that  the  whole  and  sole  object  of 
the  Act  was  “ to  prevent  the  introduction  into 
Great  Britain  of  contagious  or  infectious  diseases 
among  cattle,  sheep,  and  other  animals,  by  pro- 
hibiting or  regulating  the  importation  of  foreign 
animals.”  All  the  provisions  of  the  Act  relate  to 
cases  where  there  may  be  danger  of  infection  from 
animals  arriving  in  this  country  by  sea  in  a state 
of  disease,  and  are  pointed  at  the  prevention  of 
such  an  occurrence,  and  the  orders  in  council, 
with  the  breach  of  which  the  defendant  is  here 
charged,  are  expressly  issued  with  a view  to  pro- 
moting the  health  and  comfort  of  the  animals  on 
the  voyage,  and  so  to  prevent,  as  far  as  possible, 
the  introduction  and  spread  of  cattle  disease  in 
this  country.  Had  the  Privy  Council  made  an 
order  for  any  other  purpose,  it  would  have  been 
uUra  vires.  It  is  quite  true  that  the  Bhcep,  being 
washed  overboard  and  drowned,  may  have  endured 
some  “unnecessary  suffering,"  but  that  is  not 
the  suffering  intended  by  the  Act  of  Parliament. 
No  doubt  if  those  sheep,  from  the  want  of 
tho  proper  and  necessary  pens  and  battens,  had 
endured  unnecessary  suffering  on  the  voyage, 
and  bo  had  in  consequence  thereof  arrived  in 
this  country  in  a diseased  or  deteriorated  con- 
dition, there  k would  then  have  been  a special 
damage  to  the  owner  of  them,  for  which  I do  not 
say  he  might  nob  have  had  his  action.  But  the 
special  damage  hero  alleged  is,  not  that  the  sheep 
endured  unnecessary  suffering,  but  that  they 
were  washed  overboard  and  drowned,  which  is 
really  a matter  totally  apart  and  distinct  from  tho 
purpose  and  object  of  the  Act,  or  from  anything 
that  it  was  intended  to  prevent.  There  might  be 
other  objections  suggested  to  the  maintenance  of 
the  present  action,  but  it  is  sufficient  to  say  that, 
for  the  reasons  which  I have  mentioned,  the  de- 


claration is  bad,  and  the  action  cannot  bo  sup- 
ported. 

Pigott,  B. — I agree  with  the  Lord  Chief  Baron 
entirely,  and  am  of  opinion  that  this  declaration 
discloses  no  causo  of  action.  I will  state  shortly 
my  view  of  the  matter.  This  is  a declaration 
under  tho  Contagions  Diseases  (Animals)  Act 
1869,  and  it  alleges  that  the  Privy  Council  made 
certain  orders  and  regulations  under  that  Act  for 
the  transit  of  cattle  by  sea  from  foreign  ports  to 
this  country,  and  that  by  reason  of  a breach  or 
violation  of  three  of  these  regulations  by  the 
defendant,  the  plaintiffs  sheep  were  washed 
overboard  by  the  soa  from  the  defendants’  vessel 
and  drowned.  That  is  made  the  ground  of  action, 
and  I do  not  think  it  is  a good  one.  Now, 
what  was  the  object  of  the  Legislature  in  pass- 
ing this  Act  of  Parliament  P The  preamble 
shows  clearly  what  that  was;  it  recites  that 
“whoreas  it  is  expedient  to  confer  on  Her 
Majesty’s  most  honourable  Privy  Council  power  to 
take  such  measures  as  may  appear  from  time  to 
time  necessary  to  prevent  tho  introduction  into 
Great  Britain  of  contagious  or  infectious  diseases 
among  cattle,  sheep,  and  other  animals,  by  prohi- 
biting or  regulating  the  importation  of  foreign 
animals;”  and  then,  in  furtherance  of  that  object, 
by  sect.  75  power  is  given  to  the  Privy  Council 
“ from  time  to  time  to  make  such  orders  as  they 
think  expedient  for  all  or  any  of  the  following 
purposes  ” (amongst  others),  “1,  for  insuring  a 
proper  supply  of  food  and  water  during  the  paBsago 
and  on  landing  to  animals  brought  by  sea  to  this 
country  ; 2,  for  protecting  such  animals  from  un- 
necessary Buffering  during  tho  passago  and  on 
landing ; ” and  then  the  following  orders  or  provi- 
sions arc  made  by  the  Privy  Council  in  furtherance 
of  that  object,  with  respect  to  the  “ transit  of 
animals  by  sea : 1.  Every  place  used  for  animals 
on  board  vessels  shall  be  divided  into  pens  by 
substantial  divisions.  2.  Each  pen  shall  not  exceed 
9ft.  in  breadth  or  15ft.  in  length.  3.  The  fioor  of 
each  pen  shall  have  proper  battens  or  footholds.” 

Now,  without  doubt,  the  defendant  has  been 
guilty  of  a breach  of  these  regulations;  but 
the  ohiect  of  them  was  not  to  prevent  the  cattle 
from  being  washed  overboard,  but  to  keep  tho 
cattle  in  good  health  and  condition  during  the 
voyage,  and  so  to  protect  this  country  from  tho 
introduction  into  it  of  animals  diseased  or  rendered 
by  suffering  on  the  passage  more  liable  to  become 
diseased.  It  was  never  for  a moment  contemplated 
to  effect  any  alteration  in  the  relation  between 
the  cattle  owner  and  the  carrier,  except  in  so  far 
os  the  special  aud  particular  purpose  of  the  Act  is 
concerned.  No  power  is  given  to  the  Privy 
Council  to  provide  something  for  tho  purpose  of 
preventing  animals  from  being  washed  overboard. 
It  would  have  been  altogether  different  if  tho 
result  of  the  defendant’s  breach  of  the  statutory 
duty  had  been  that,  instead  of  their  being  washed 
overboard,  the  cattle  bad  contracted  a contagious 
disease.  That  would  have  brought  tho  case  witbin 
Couch  v.  Steel  ( ubi  tmp.),  and  would  have  been  a 
special  damage  giving  the  plaintiffs  a right  of 
action.  But  tno  Legislature  were  bore  not  legis- 
lating for  the  special  injury  which  the  plaintiff* 
complains  of,  but  for  an  entirely  other  and  different 
purpose ; and  the  effect  of  the  Act  is  only  to  regu- 
late the  duty  between  the  carrier  and  the  owner  of 
cattle,  not  generally,  bat  for  the  particular  purooao 
of  the  Act. 
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Pollock,  B. — I also  think  that  this  declaration 
is  bad  on  demurrer.  I am  inclined  to  agree  with 
Mr.  Herschell  with  respect  to  the  fact  of  the  pre- 
sent action  being  founded  on  contruct,  or  brought 
by  a person  with  whom  there  was  a contract,  and 
that  tnat  distinction  removes  it  from  the  cases  of 
Steven*  v.  Jeacocke  and  Atkinson  v.  27ie  Newcastle 
and  Gateshead  Waterworks  Company  (ubi  sup.)’ 
In  Iilamires  v.  The  Lancashire  and  Yorkshire 
Railway  Company  (ubi  sup.)  it  was  hold  that 
a non-compliance  with  certain  statutory  regu- 
lations, as  to  providing  a means  of  communication 
between  the  passengers  and  the  guard  of  certain 
trains,  was  evidence  of  negligence  in  an  action 
by  a passenger  against  the  railway  oompany  to 
recover  compensation  for  special  injuries,  the 
question  there  being,  whether  the  defendants  were 
guilty  of  the  negligence  pointed  at  by  the  Act  of 
Parliament  in  that  case,  in  which  the  regulations 
were  intended  for  the  express  benefit  of  the 
passengers,  and  as  a precautionary  measure 
against  accidents.  Now  it  must  bu  taken,  in  the 
present  case,  that  the  plaintiffs'  sheep  were  washed 
away  by  reason  of  the  want  of  certain  statutory 
requirements,  but  that  gives  the  plaintiffs  no 
enuso  of  action,  becuuse  the  Act  was  passed  alio 
intuitu.  What  the  Privy  Council  have  power  to  do 
under  sect.  7 5 is  to  make  regulations  for  preserv- 
ing the  health  of,  and  preventing  unnecessary 
suffering  during  their  voyage  to  “ animate  brought 
by  sea  to  ports  in  Great  Britain,”  but  the  whole 
thing  is  governed  by  this,  that  they  shall  be 
animate  brought  into  Great  Britain, — it  is  to  pre- 
vent unnecessary  suffering  to  “ such  animate,"  that 
is  animate  brought  by  sea  from  foreign  portB  into 
this  country,  that  the  order  and  regulations  are 
made.  The  Act  was  designed,  not  to  prevent  such 
an  accident  as  happened  to  tho  plaintiff's  sheep, 
but  to  prevent  the  spread  of  contagious, 
diseases  amongst  cattle  in  this  country.  These 
battens  or  footholds  would  no  doubt  be  an  advan- 
tage to  the  cattle  owner  in  case  of  rough  weather, 
but  it  is  most  desirable  that  the  Act  should  not  be 
construed  so  as  to  import  into  it  that  which  was 
not  the  intention  of  the  Legislature,  and  so  to 
create  a ground  of  action  which  they  never  con- 
templated. 

Ampiilett,  B. — I am  quite  of  tho  same  opinion, 
and  it  is  not  necessary  for  me  to  add  anything 
to  that  which  has  been  already  said. 

Judgment  for  the  defendant. 

Attorneys  for  the  plaintiffs,  Pyke,  Irving,  and 
Tyke,  agents  for  J.,  G.,  and  J.  E.  Joel,  Newcastle- 
on -Tyne. 

Attorneys  for  the  defendant,  Ingledew,  Ince, 
and  Greening. 


EXCHEQUER  CHAMBER. 

Reported  bj  J.  M.  Lrlt,  Esq.,  Barrlster-at-Law. 

Monday,  May  II,  1874. 

ON  APPEAL  PROM  THE  COURT  OP  COMMON  PLEAS. 

(Before  Cockburn,  C.J.,  Mellor,  J.,  and  Braw- 
well,  Clkasby,  Pollock,  and  Amphlett,  BB.) 
Stanton  v.  Richardson  ; Richardson  r.  Stanton. 
Charter-party — Ship  unfit  for  cargo — Refusal  to 
provide  cargo  — Warranty  of  seaworthiness  — 
Reasonableness  of  cargo. 

The  shipowner  contracted  with  the  charterer  to  load 
a full  and  complete  cargo  of  sugar  in  bags,  hemp 


in  compressed  bales,  and  (or)  measurement  goods, 
always  sufficient  dead  weight  to  ballast  the  vessel, 
at  Yloilo,  and  to  sail  to  Cork  for  orders,  to  dis- 
charge at  some  point  in  the  United  Kingdom. 

The  rates  of  freight  for  wet  sugar  % core  specified  in 
the  charter-party  as  higher  than  those  for  dry 
sugar. 

Before  taking  cargo  on  board  the  ship  was  surveyed, 
and  reported  to  be  a first-class  risk,  and  fit  to  carry 
a dry  and  perishable  cargo  to  any  part  of  the 
world. 

A cargo  of  wet  sugar  in  bags  was  then  shipped  by 
the  charterer , but  when  the  bulk  had  been  put  on 
board,  it  was  discovered  that  there  was  such  an 
accumulation  of  molasses  in  the  hold,  the  result 
of  dtainings  from  the  sugar,  that  the  ship  would 
not  be  seaworthy  in  her  then  state ; nor  could  the 
pumps,  in  consequence  of  being  dogged,  get  rid  of 
the  drainage,  although  they  were  in  evert / respect 
sufficient  for  ordinary  purposes;  nor  could  any 
pumps  be  obtained  sufficient  to  deal  with  the 
drainage  in  a less  time  than  sue  or  seven  months. 
The  ship  was  ultimately  unloaded,  and  the  cargo 
sent  to  Europe  in  another  vessel,  when  the  charterer 
refused  to  load  another  cargo. 

Cross  actions  were  brought ; the  one  by  the  ship- 
men  er  against  the  charterer  for  refusing  to  load  a 
cargo , and  also  for  loading  a cargo  in  such  an 
• unfit  condition  that  the  ship  could  not  prosecute 
her  voyage ; and  the  other  by  the  charterer  against 
the  shipowner,  for  not  taking  proper  precautions 
to  keep  his  ship  fit  for  the  voyage , ana  to  recover 
da  mages  for  injury  to  the  cargo. 

The  jury  found  at  the  trial,  in  answer  to  the  judge, 
that  the  cargo  was  a reasonable  cargo  to  be  offered ; 
that  the  ship  was  unfit  to  carry  the  cargo  offered 
to  her,  or  any  cargo  of  wet  sugar ; that  the  damage 
to  the  sugar  teas  caused  by  the  ship  not  being 
reasonably  fit  to  carry  a reasonable  cargo  of  wet 
sugar,  ana  that  the  ship  would  not  have  been  sea- 
worthy without  new  pumps,  having  such  a cargo 
of  wet  sugar  on  board. 

Held  (affirming  the  decision  of  the  Court  of  Com- 
mon Pleas),  that  the  shipowner  was  bound  to 
provide  a reasonable  ship  to  carry  a reasonable 
cargo  of  the  kind  specified  in  the  charter-party, 
that  the  charterer  was  bound  to  offer  such  a cargo, 
and  that  by  reason  of  the  unfitness  of  tho  ship, 
the  charterer  was  entitled  to  recover ; also  that 
the  charterer  mttsf  bo  taken  to  be  absolved  alto - 
g ether. (a) 

Tiirsp.  wore  cross-actions  botwoen  tho  owner  and 
charterer  of  a ship  called  the  Isle  of  Wight  upon  a 
charter-party.  The  facts  at  the  trial,  the  fourteen 
questions  put  to  the  jury,  and  the  arguments  and 
judgments  below  are  fully  reported : (ante,  vol. 
1,  p.  449;  L.  Rep.  7 C.  P.  421 ; 27  L.  T.  Rep. 
N.  S.  513.)  The  court  below  (Bovill,  C.  J.,  and 
Byles  and  Brett,  JJ.)  gave  judgment  for  Mr. 
Richardson,  the  charterer.  From  this  decision 
Mr.  Stanton,  the  shipowner,  now  appealed. 

Tho  points  set  down  for  argument  on  the  part 
of  the  appollant  were  : That  the  judgment  of  the 
Court  or  Common  Pleas  is  erroneous  ; that  upon 
the  leave  reserved  the  verdicts  should  be  entered 
respectively  for  George  Stanton  ; that  Richardfion 
had  no  right  to  throw  up  the  charter-party  and 
refuse  to  Toad  a cargo  as  ho  did  ; that  upon  the 

(a)  Soo  notes  to  this  caeo  noticing  tho  effect  of  the 
decision,  and  collating  American  cases,  ante,  vol.  I, 
p.  4i0.-En. 
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true  construction  of  the  charter,  and  upon  the 
facts  found  relating  thereto,  Stanton  had  per- 
formed all  things  on  his  part  to  be  performed,  and 
that  therefore  Richardson  could  not  throw  up  the 
charter  and  refuse  to  load  as  he  did ; that  there  was 
no  such  total  frustration  of  the  vbyage  or  adventure 
as  to  entitle  Richardson  to  throw  up  the  charter 
and  refuse  to  load  as  he  did  ; that  the  learned 
judge  misdirected  the  jury  in  telling  them  that 
unaer  tho  present  charter  there  was  a warranty 
on  tho  part  of  Stanton  that  the  ship  was  fit  to 
carry  a reasonable  cargo  of  Yloilo  wet  sugar  ; that 
the  learned  judge  misdirected  the  jury  in  telling 
them  that  there  was  an  obligation  on  the 
part  of  the  shipowner  and  master  of  the  ship 
to  have  the  ship  in  a fit  state  for  a reasonable 
cargo  of  Yloilo  wet  sugar ; that  the  learned  judge 
misdirected  the  jury  in  directing  the  jury  as  to 
what  did  or  did  not  constitute  a total  frustration 
of  the  objects  of  an  adventure  so  sb  to  entitle  a 
charterer  to  throw  up  a charter  and  to  refuse 
to  load ; that  the  learned  judge  misdirected  the 
jury  in  directing  the  jury  that  tho  master  in  this 
case  should  have  possessed  the  necessary  know- 
ledge enabling  him  to  deal  with  a cargo  of  Yloilo 
wet  sugar. 

The  respondent^  -points  wore : That  upon  the 
answers  of  the  jiiry  to  the  questions  raised  at  the 
trial,  the  verdict  was  properly  entered  for  the 
Richardsons  in  both  actions;  that  Stanton  was 
bound  to  make  his  ship  reasonably  fit  to  carry  a 
reasonable  cargo  of  any  of  the  goods  described  in 
the  charter-party  as  a condition  to  Richardsons* 
liability  to  load;  that  Stanton  was  bound  to  have 
his  ship  in  all  respects  fit  to  carry  a reasonable 
cargo  of  wet  sugar  within  such  a time  as  would 
not  have  frustrated  the  object  of  the  adventure; 
that  even  if  the  Richardsons  would  have  been 
bound  to  wait  under  the  charter  party  until  the 
ship  had  been  made  in  all  respects  fit  to  carry  the 
cargo,  they  were  exonerated  in  this  case  from  so 
doing  by  reason  of  the  substitution  of  the  Milton 
for  the  Isle  of  Wight,  with  the  consent  of  Stanton  ; 
that  by  the  terms  of  the  charter-party  it  was  an 
express  condition  precedent  to  the  Richardsons’ 
liability  to  load,  ttiat  the  vessel  when  receiving 
cargo  should  be  a good  risk  for  insurance,  ana 
that  at  no  time  prior  to  the  shipment  of  the  cargo 
on  board  the  Milton  was  the  Isle  of  Wight  a good 
risk  for  insurance  within  the  meaning  of  tho 
charter-party ; that  Stanton  is  responsible  to  the 
Richardsons  for  the  loss  occasioned  by  the  unfit- 
ness of  the  ship  to  carry  the  cargo,  and  by  the 
want  of  reasonable  skill  and  care  on  tho  part  of 
the  captain ; that  Stanton  was  never  ready  aud 
willing  to  carry  in  the  Isle  of  Wight  the  cargo 
which  had  been  provided  by  Richardsons,  and 
was  never  in  a position  to  maintain  an  action 
against  the  Richardsons  for  not  loadiug. 

A.  L.  Smith  ( E . Ridley  with  him)  for  the  appel- 
lant.— Where  thoro  is  a particular  express  war- 
ranty, the  court  will  not  extend  it  by  implication 
( Dickson  v.  Zizinia , 10  C.  B.  602),  and  the  stipula- 
tion in  the  charter-party  that  the  ship  should  be 
surveyed,  excludes  any  implied  warranty  as  to 
seaworthiness.  It  was,  in  tact,  a stipulation  for 
limited  liability.  The  ship  was  surveyed  and  re- 
ported a good  ship,  '*  and  fit  to  carry  a dry  and 
perishable  cargo  to  any  part  of  the  world.” 
[ Cockbu rn‘,  C.jT — Every  carrier  must  be  taken  to 
impliedly  warrant  road  worthiness.]  The  ordinary 
express  warranty  that  tho  ship  should  be  tight* 
Vox.  II,  N.S 


staunch,  and  strong,  notappearing,  is  an  argument 
that  the  charterer  accepted  tho  report  of  tho 
surveyor  in  lion  of  it.  [Cockburx,  C.J.— If  those 
words  had  been  struck  out  of  a printed  form,  I 
might  bo  disposed  to  agree  with  you ; but  such  is 
not  the  case.  There  was  no  need  to  insert  such 
words ; they  are  mere  surplusage.] 

Sir  J.  Karslake,  Q.C.  {Butt,  Q.C.  and  J.  C. 
Mathew,  with  him),  for  respondent,  was  not  heard. 

The  judgment  of  tho  court  was  delivered  by 
Cockburn,  C.J.,  as  follows : — We  are  of  opinion 
that  tho  judgment  of  tho  court  below  ought  to 
be  affirmed.  If  words  of  warranty  of  seaworthiness 
had  boen  purposoly  struck  out  of  a printed  form, 
there  might  liave  been  some  force  in  the  argument 
that  the  report  of  the  surveyor  was  intended  to  be 
conclusive,  but  that  is  not  the  case  here.  Taking 
the  whole  charter-party  together,  we  think  that 
there  is  an  engagement  to  carry  sugar,  wot  or 
dry  (and  it  iB  to  be  noticed,  that  the  rate  was  to 
vary  according  as  wet  or  dry  sugar  was  shipped) ; 
the  shipowner,  therefore,  was  bound  to  carry  sugar 
wet  or  dry.  Wet  sugar  was  tendered  to  him  for 
carriage,  and  upon  shipping  it,  he  discovered  that 
the  pumps  of  nis  ship  were  inadequate  to  carry 
off  tho  viscous  matter  which  was  formed.  That  is 
his  affair.  Ho  is  unable  to  meet  the  exigencies  of 
his  contract;  he  promisod  to  carry  wet  sugar,  and 
he  fails  to  do  so. 

Judgment  a firmed. 

Attorneys  for  the  appellant,  Shttm,  Crossman, 
and  Crossman. 

Attorneys  for  the  respondent,  Waltons,  Bubb, 
and  Walton. 


COURT  OP  EXCHEQUER. 

Reported  bj  T.  W.  Sacitde&s  and  H.  Leigh,  Ejqra., 
Barristers-*  t- Law. 

Wednesday,  May  27,  1874. 

Wood  v.  Woad  axd  others. 

Mutual  marine  insurance  association  — Rules 
giving  committee  absolute  power  to  expel  members 
— Exerase  of  such  power  by  committee. 

The  declaration  alleged  that  the  plaintiff  was  a 
member,  and  the  defendants  were  the  committee,  of 
a mutual  marine  insurance  association,  by  the 
rules  of  which  the  committee,  if  they  should  at  any 
time  deem  the  conduct  of  any  member  suspicious, 
or  that  he  was  for  any  other  reason  unworthy  of  re- 
maining in  the  society,  should  have  power  to  exclude 
a member  by  directing  the  secretary  to  give  him 
notice  in  writing  that  the  committee  had  excluded 
him,  and  after  the  giving  of  such  notice  such  mem- 
ber should  be  excluded,  and  have  no  claim  nor  be 
responsible  for  or  in  respect  of  any  loss  or  damage 
happening  after  such  notice.  Averments,  that  the 
plaintiff,  as  such  member,  having  iD  posited  with 
the  treasurer  of  the  society  the  proper  entrance  fee, 
and  having  his  ship  entered  in  the  society's  books, 
was  entitled  to  receive,  and,  but  for  the  grievance 
thereinafter  mentioned,  would  have  received  an  in- 
demnity—for  any  loss  or  damage  to  his  said  ship 
by  the  perils  of  the  sea,  $‘c.  Yet  the  defendants, 
well  knowing  the  premises,  but  wrongfully,  coi- 
lusively,  and  improperly  contriving  to  deprive  the 
plaintiff  of  the  benefit  of  such  indemnity  did, 
wrongfully , collusively,  and  improperly,  expel 
the  plaintiff  from  the  said  society,  on  the  alleged 
ground  that  his  conduct  was  suspicious,  or  that 
fie  was,  for  some  other  reason,  unworthy  of  re- 
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maining  in  the  mid  society,  without  any  just, 
reasonable,  or  probable,  cause,  and  without  having 
given  the  plaintiff  notice  that  his  conduct  teas  to 
be  investigated  and  adjudicated  upon,  and  with- 
out giving  him  an  opportunity  of  being  heard, 
and  without,  in  fact,  hearing  him,  in  vindication 
of  his  conduct  as  a member  of  the  society  ; that  his 
ship  sustained  damage  by  the  perils  of  the  sea 
shortly  after  his  said  expulsion,  and  by  reason  of 
such  expulsion  he  last  the  benefit  of  the  said  indem- 
nity, Sfc.,  and  was  otherwise  injur*  d.  On  demuirer 
it  was — 

Held  ( per  totam  curiaui),  that  the  declaration  was 
bad,  and  the  action  not  maintainable. 

Per  Kelly,  C.B.  and  Amphlett,  B.,  Or  the  ground 
that  the  plaintiff  not  having  had  an  opportunity, 
which  the  committee  were  bound,  on  the.  broad 
principles  of  law  and  justice,  to  have  given  him, 
of  being  preciously  heard  in  his  own  defence,  the 
act  of  expulsion  teas  void,  and  the  plaintiff  con- 
sequently was  still  a member  of  the  society,  and 
might  enforce  his  rights  in  equity,  and  so  had  sus- 
tained no  legal  damage. 

Per  Cleasby  and  Pollock,  BB.,  on  the  ground  that 
the  declaration  contuinetl  no  sufficiently  definite 
allegation  of  fraud  or  ( per  Pollock,  B.)  of  “ con- 
spiracy *'  to  show  a cause  of  action , or  to  make 
the  defendants  responsible. 

Per  Amphlett,  B.  — Had  the  plaintiffs  expulsion 
been  effected  by  fraudulent  means  on  the  part  of 
the  committee,  the  plaintiff  would  have  sustained 
an  actionable  injury,  and  have  been  entitled,  upon 
the  allegations  in  the  declaration,  to  recover 
damages. 

QiUBre,  per  Cleasby,  B.,  whether  the  committee  are 
in  any  case  in  the  absence  of  fraud  liable  to  an 
action  for  the  way  in  which  they  may  have  exer- 
cised their  fund  ions. 

Blissett  t’.  Daniel  (in  Chancery)  before  Wiyrain, 
V.C.  (10  Hare,  404),  discussed,  approved,  and 
acted  upon. 

Beauruin  v.  Sir  W.  Scott  (3  Campb.  388),  explained 
and  distinguished. 

Action  by  tho  plaintiff  against  the  defendants  as 
the  committee  of  a mutual  marine  insurance  asBO- 
ciation,  for  the  alleged  wrongful,  collusive,  and  im- 
proper expulsion  of  the  plaintiff  as  a member  from 
the  said  association. 

By  his  declaration  the  plaintiff  charged  that 
before  and  at  the  time  of  the  committing,  Ac.,  the 
plaintiff  was  a member  of  a certain  mutual  marine 
insurance  association  or  club  called  the  Goole 
Marine  Insurance  Society,  which  said  association 
or  club  had  been  formed  and  established,  and  was, 
and  still  is,  established  and  carried  on  lor  the  pur- 
pose of  mutually  insuring  and  indemnifying  the 
several  members  thereof  against  losses  and 
damages  by  the  perils  of  the  seas,  rivers,  naviga- 
tions, and  waters,  enemies,  pirates,  jettison,  other 
than  that  occurring  to  deck  cargo,  and  fire  hap- 
pening to  or  done  Dy  their  respective  vessels  and 
parts  of  vessels,  entered  and  insured  respectively  by 
them  on  the  hooks  of  the  said  society,  upon  deposit 
with  the  t-reasurerof  the  said  society  of  a sum  equal 
to  8Z.  percent  on  the  amount  of  the  sum  for  which 
such  vessels  should  be  insured,  and  upon  other  terms 
contained  in  the  rules  of  the  said  society ; and  the 
plaintiff,  as  such  member  os  aforesaid,  and  having 
deposited  with  the  treasurer  of  the  said  society 
such  Bum  as  aforesaid,  had  a certain  ship  nr  shipn 
duly  entered  in  the  hooks  of  the  *aid  society,  upon 
and  in  accordance  with  the  terms  aforesaid ; And 


the  defendants  were  the  commiltee  of  the  said 
society,  and  one  of  the  said  rules  of  the  said  society 
was  as  follows,  viz...  “ That  the  management  of  the 
affairs  of  this  societ  y shall  he  at  all  times  here- 
after conducted  by  a committee  of  not  less  than 
nine  persons  (either  members  of  the  society  or 
not)  one  of  which  shall  bo  appointed  the  president 
of  the  society;  that  sneh  committee  shall  have  the 
entire  control  of  the  funds,  affairs,  and  concerns 
of  the  society,  and  shall  determine  upon  the  ad- 
mission, rejection,  und  exclusion  of  any  vessel 
insured  or  proposed  to  he  insured  by  it,  and  their 
determination  shall  be  final  and  binding  on  all 
parties,  unless  whore  they  afterwards  see  cause  to 
alter,  and  do  alter  the  same;  provided  that  no 
member  of  the  committee  shall  act  aa  such  in  the 
settlement  of  his  own  loss;  that  the  ordinary 
meetings  of  the  committee  shall  be  held  in  the 
first  w»H>k  of  every  month,  at  Goole,  aforesaid,  on 
such  day  and  time  as  the  president  for  the  time 
being  shall  determine ; that  a majority  of  the  com- 
mittee present  at  any  meeting  shall  have  full 
power  to  act,  provided  such  majority  do  not  con- 
sist of  less  than  three  in  number."  And  a certain 
other  rule  of  the  said  society  was  as  follows,  vi*. : 
“ That  fif  the  committee  shall  a,  any  time 
deem  the  conduct  of  any  member  suspicions, 
or  that  such  member  is  for  any  other 
reason  unworthy  of  remaining  in  this  society, 
they  shall  have  power  to  exclude  such 
member,  by  directing  the  secretary  to  give  such 
member  notice  in  writing  that  the  committee 
have  excluded  such  member  from  this  society,  and 
ufher  the  giving  of  such  notice  such  member  shall 
be  excluded,  and  have  no  claim,  or  be  responsible 
for  or  in  respect  of  any  loss  or  damage  happening 
after  such  notice."  And  the  plaintiff,  as  such  mem- 
ber of  the  society,  and  having  deposited  with  the 
treasurer  of  the  said  society  such  sum  as  aforesaid, 
and  having  his  ship  or  snips  so  entered  in  the 
books  of  the  said  society  as  aforesaid,  was,  under 
and  in  accordance  with  the  rules  of  the  said  society, 
entitled  to  receive,  and,  but  for  the  grievance  here- 
inafter mentioned,  would  have  received,  from  the 
funds  of  the  said  society  an  indemnity  for  any  loss 
or  damage  to  his  said  ship  or  ships  so  entered  as 
aforesaid,  by  the  perils  of  the  seas,  rivers,  naviga- 
tions, and  waters,  enemies,  pirates,  jettisons,  other 
than  as  aforesaid,  during  his  membership  of  the 
said  society.  Yet  the  defendants,  well  knowing  the 
promises,  but  wrongfully,  collusively,  and  impro- 
perly contriving  to  deprive  the  plaintiff  of  thebenefit 
of  such  indemnity  as  aforesaid,  to  which  he  was  so 
entitled  as  aforesaid,  did  wrongfully,  collusively, 
and  improperly  expel  the  plaintiff  from  the  said 
society,  on  the  alleged  ground  that  his  conduct  was 
(in  the  terms  of  the  said  47th  rule)  suspicious,  or 
that  he  was  for  some  other  reason  unworthy  of 
remaining  in  the  said  society,  without  any  just, 
reasonable,  or  probable  cause  whatsoever  for  such 
expulsion,  ana  without  having  given  the  plaintiff 
any  notice  that  his  conduct  was  to  be  investigated 
and  adjudicated  upon  by  the  said  committee ; and 
without  giving  the  plaintiff,  or  any  person  or 
persons  on  his  behalf,  any  opportunity  whatsoever 
of  being  heard  before  them,  and  without,  in  fact, 
hearing  the  plaintiff  or  any  person  or  persona  on 
hiB  behalf  in  defence  and  vindication  of  the  defend- 
ant’s conduct  aa  a member  of  thesnid  society,  with 
reference  to  the  said  ground  of  expulsion,  and  that 
before  and  at  the  time  of  his  said  expulsion  from 
the  said  society,  he  had  a certain  ship  called  the 
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Proyrets  duly  entered  in  the  books  of  the  said 
society,  and  had  deposited  with  the  treasurer,  of 
the  said  society  snch  sum  as  aforesaid,  and  the 
said  ship  sustained  certain  damage  by  the  perils 
of  the  sea  a few  days  after  the  expulsion  of 
the  said  plaintiff  from  the  said  society,  and,  but 
for  the  said  expulsion  of  the  plaintiff  from  the  said 
society,  he  would  hare  been  entitled  to  receive,  and 
would  have  received,  921  2#.  8 d.  from  the  funds 
of  the  said  society,  as  an  indemnity  for  the  said 
damages  so  sustained  ns  aforesaid,  and  that  by 
reason  of  his  said  expulsion  he  has  lost  the  said 
sura  of  921.  2*.  8dL,  and  has  been  otherwise,  by 
reason  of  the  said  wrong  of  the  defendants,  greatly 
damaged  and  injured. 

Pleas : 5.  Further,  to  the  said  first  count, 
that  the  defendants  deemed  the  conduct  of  the 
plaintiff  suspicious,  and,  in  the  exercise  of  their 
power  in  that  behalf  given  to  them  by  the 
said  rules,  excluded  the  plaintiff  by  directing  the 
secretary  of  the  Baid  society  to  give  notice  in 
writing  that  the  committee  had  excluded  the 
plaintiff  from  the  said  society,  and  such  notice  was 
given,  and  all  things  wero  done,  and  happened, 
and  existed,  to  entitle  the  committee  to  exclude 
and  expel  the  plaintiff  from  tho  said  society,  and 
which  is  the  expulsion  complained  of.  6.  And 
for  a further  plea  to  the  same  count,  the  defen- 
dants repeated  the  allegations  in  the  fifth  plea  made, 
excepting  that  they  deemed  the  conduct  of  the 
plaintiff  suspicious,  and  instead  thereof  alleged 
that  they  deemed  that  the  plaintiff  was  unworthy 
of  remaining  in  the  said  society  for  other  reasons 
than  deeming  his  conduct  suspicious. 

Demurrer,  and  joinder  in  demurrer,  to  the  first 
count  in  the  declaration,  on  the  ground  that  it 
disclosed  no  cause  of  action. 

Demurrer,  and  joinder  in  demurror  to  the  fifth 
and  sixth  pleas,  on  the  ground  that  the  facts  therein 
respectively  alleged  are  no  answer  to  the  plaintiff’s 
cause  of  action  in  respect  of  his  expulsion  from  the 
said  society  without  being  heard  in  his  defence. 

Points  for  argument  on  the  part  of  the  defen- 
dants.— 1.  That  no  action  at  law  lios  against  the 
defendants  for  the  improper  exercise  of  their 
powers  as  the  committee  of  the  society  under  the 
rules  set  out.  2.  That  the  first  count  discloses  no 
canse  of  action  which  can  be  held  good  without 
contravening  30  & 31  Viet.  c.  23.  3.  That  tho  first 
contit  discloses  no  canse  of  action,  because  it  is 
not  alleged  that  the  plaintiff’s  ships  were  insured 
by  the  society.  4.  That  it  discloses  no  cause  of 
action,  because  no  harm  is  properly  alleged  to 
have  been  caused  to  the  plaintiff  irom  acts  of 
the  defendants.  5.  That  it  discloses  no  cause  of 
action,  because  it  was  not  necessary,  on  the  true 
construction  of  tho  rules,  to  give  the  plaintiff  an 
opportunity  of  being  heard,  or  notice  that  his 
conduct  was  to  be  inquired  into.  6.  That  it  dis- 
closes no  cause  of  action,  becanse  the  wrongful 
acts  of  the  defendants  therein  alleged  did  not 
deprive  the  plaintiff  of  any  rights  or  claims 
against  the  society.  7.  That  the  first  count  does 
not  properly  allege  a conspiracy  by  the  defendants 
to  injure  the  plaintiff.  8.  That  it  discloses  a 
partnership  between  the  plaintiff  and  the  defen- 
dants, and  no  cause  of  action  which  can  be  main- 
tained at  law.  9.  That  plea  5 is  good  in  sub- 
Btatice,  because  it  traverses  the  wrongful  acts  of 
the  defendants  in  the  first  count  alleged.  10.  That 
plea  5 is  good  in  substance,  becanse  it  shows  that 
the  acta  of  the  defendants  in  the  first  count  com- 


plained of  were  not  wrongful.  11  and  12.  Similar 
points  with  respect  to  plea  G. 

Points  for  argument  on  behalf  of  the  plaintiff. — 
1.  That  the  averments  in  the  declaration  show  a 
collusive  and  therefore  a fraudulent  exercise  of 
the  powers  of  tho  defendants,  as  individual 
members  of  the  committee  of  the  club  against  the 
plaintiff,  and  that  such  fraudulent  exercise  of  the 
said  powers  gave  the  plaintiff  a good  cause  of 
action  against  the  defendants.  2.  That  the  de- 
murrer admits  the  expulsion  of  the  plaintiff  to 
have  been  a purely  arbitrary  act  on  the  part  of  the 
defendants,  without  any  reasonable  or  probable 
cause  whatever,  and  that  such  act  having  been  ac- 
companied by  fraud  and  misconduct  on  tne  part  of 
the  defendants  (as  also  admitted  by  the  demurrer) 
gave  tho  plaintiff  a good  canse  of  action  against 
the  defendants.  3.  That  the  omission  of  the  de- 
fendants to  give  the  plaintiff  notice  that  an  in- 
quiry into  bis  conduct  was  about  to  be  made,  and 
an  opportunity  of  being  heard  upon  such  enquiry, 
was  a tortious  act  in  itself,  for  which  the  47th  rulo 
afforded  no  justification.  4.  That  the  rights  of 
property  being  involved,  the  discretionary  powers 
conferred  by  the  47th  rule  rendered  it  imperative 
on  tho  defendants  to  exorcise  a judicial,  and  not  an 
arbitrary  discretion.  5.  That  it  is  not  competent 
for  tho  defendants  to  contend  that  tho  expulsion 
of  the  plaintiff  was  a void  act,  thus  taking  ad- 
vantage of  their  own  confessedly  wrongful  act. 
6.  That,  assuming  the  expulsion  to  have  been  a 
void  act,  an  action  is  maintainable  by  the  plaintiff 
in  respect  of  such  expulsion,  accompanied  as  it 
has  been  by  the  damage  alleged  in  the  declara- 
tion. 7.  That  the  word  “ deem  ” contained  in 
the  47th  rule,  does  not  mean  “deem”  without 
any  cause  whatever ; nor  does  it  mean  “ deem,” 
without  giving  the  person  whose  conduct  is  to  be 
inquired  into,  an  opportunity  of  being  heard,  but 
that  it  means  " deem  ” judicially,  and  that  the  fifth 
and  sixth  pleas  are  bad,  inasmuch  as  they  do 
not  traverse  the  averments  in  the  declaration 
that  the  defendants  expelled  tho  plaintiff  without 
any  cause  whatsoever  without  inquiry.  8.  That 
the  said  pleas  respectively  amount  to  nothing  moro 
than  averments  of  the  exercise  of  the  powers 
conferred  upon  the  defendants  by  the  47th  rule, 
withont  affecting  to  answer  the  averments  in  tho 
declaration  showing  a wrongful  exercise  of  those 
powers.  9.  That  tho  nnworthiness  of  tho  plaintiff 
alleged  in  the  sixth  plea,  did  not  disentitle  him  to 
have  a fair  hearing  on  the  part  of  the  defendants. 

In  addition  to  tho  count  demurred  to,  there  was 
the  ordinary  money  count;  and  tho  defendants 
also  pleaded  various  other  pleas  (in  addition  to 
pleas5aud  6 demurred  to),  c.g.,  not  guilty — denial 
of  plaintiff’s  membership — plaintiff’s  shin  not  duly 
entered  in  society's  books — that  defendants  were 
not  tho  committee — never  indebted,  and  payment 
before  action.  Issue  was  joined  on  all  the  pleas, 
and  at  the  trial  of  the  action,  which  took  place 
before  Pollock,  B.  and  a special  jury,  at  the  last 
Summer  Assizes  (1873)  for  Yorkshire,  at  Leeds,  a 
nonsuit  was  entered  by  direction  of  the  learned 
judge,  and  a rule  was  subsequently  obtained,  in 
Michaelmas  Term  last,  by  D.  Seymour , Q.C.,  on  the 
pari  of  tho  plaintiffs,  to  set  that  nonsuit  aside,  and 
for  a new  trial,  on  the  ground  that  the  action  was 
maintainable  on  proof  of  the  facts  stated  in  the  first 
count  of  the  declaration.  That  rule  was  argued 
some  time  ago  in  this  court,  and  judgment  was 
reserved  until  after  the  argument  of  tho  abo* 
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named  demurrers,  which  now  came  on  to  be  heard 
accordingly. 

Waddy,  Q.C.  (with  him  was  8 . Tennant),  for 
the  defendants,  in  support  of  tho  demurrer  to  the 
declaration,  and  in  support  of  the  pleas,  contended, 
in  the  first  place,  that  the  declaration  was  bad  inas- 
much qb  it  contained  no  allegation  that  the  plain- 
tiff’s ship  was  insured.  [Kelly,  C.B. — Supposing 
that  tho  plaintiff  was  not  in  strictness  validly  ana 
legally  insured,  yet,  if  ho  has  been  wrongfully 
expelled  from  a society  in  order  to  enter  into 
which  he  had  paid  money,  docs  not  the  declara- 
tion show  a good  cause  of  action  P]  Re  the 
London  Marine  Insurance  Association,  Smith's 
case  (before  the  Lords  Justices  in  Chancery)  (21 
L.  T.  Rep.  N.  S.  27 ; L.  Rep.  4 Ch.  App.  611 ; 3 
Mar.  Law  Cas.  0.  S.  280),  is  an  authority  showing 
the  necessity  for  the  existence  of  a valid  stamped 
policy.  To  the  B&me  effect  also  is  the  case  of 
Fisher  and  others  v.  the  Liverpool  Marine  Insurance 
Company  ( Limited ) in  the  Queen’s  Bench  (ante, 
p.  44;  28  L.  T.  Rep.  N.  8.  867;  L.  Rep.  8 
Q.  B.  469).  Secondly,  on  the  face  of  the  declara- 
tion it  is  shown  that  there  was  an  absolute 
and  unconditional  power  in  the  committee  to 
expel  the  plaintiff’ from  the  society  without  being 
in  any  way  controlled,  or  called  in  question 
for  the  exercise  of,  such  power.  [Ampiilett, 
B.  referred  to  the  case  in  Chancery  (before 
Wigram,  V.C.)  of  Blisset  v.  Daniel  (10  Hare, 
493),  where  it  was  held  that  the  power  must 
be  exercised  with  good  faith,  and  that  it  was 
not  properly  excrcisod  at  the  exclusive  instance, 
and  in  consequence  of  the  representation  of  one 
partner  to  his  co-partners,  made  without  the 
knowledge  and  behind  tho  back  of  the  partner  to 
bo  expelled,  and  without  giving  him  the  oppor- 
tunity of  stating  his  case  and  removing  any 
misunderstanding  on  the  part  of  his  co-partners  ; 
and  that  the  expulsion  was  therefore  void.]  There 
was  no  suggestion  or  allegation  in  the  declaration 
here  that  the  defendants  nad  acted  iu  the  matter 
otherwise  than  with  perfect  good  faith. 

Seymour,  Q.C.  (with  him  was  Lowers)  for  tho 
plaintiff,  contra,  in  support  of  his  declaration. — 
Good  cause  of  action  is  shown  on  the  face  of 
the  declaration,  and  therefore  the  declaration  can 
bo  supported.  It  discloses  a duty  on  tho  defen- 
dants not  to  expel  the  plaintiff  without  first  giving 
him  notice  of  their  intention  to  expel  him,  and  the 
grounds  on  which  they  nropose  to  do  so,  so  that 
he  may  have  an  opportunity  of  being  heard  in  his 
own  defence.  The  allegation  is,  that  they  did 
the  act  complained  of  “ wrongfully,  collusively, 
and  improperly.’'  It  is  true  that  the  word  “ fraudu- 
lently ” is  not  expressly  used,  but  it  is  submitted 
that  “ collusively  ” here,  means  fraudulently, 
and  nothing  else.  In  Battershury  v.  Vyse  (8 
L.  T.  Rep.  N.  S.  283;  2 H.  A C.  42;  32 
L.  J.  177,  Ex.),  Pollock,  C.B.,  in  discussing  tho 
meaning  of  the  word,  says  (in  32  L.  J.)  collusion 
implies  fraud,  and  “to  collude”  is  so  treated  in 
Webster’s  Dictionary,  where  one  definition  of  the 
word  is  “a  secret  agreement  for  a fraudulent 
purpose.”  [Ampiilett,  B.— In  Gill  v.  The  Conti- 
nental Union  Gas  Company  (27  L.T.  Rep.  N.  S.424; 
41  L.  J.  176,  Ex. ; L.  Rep.  7 Ex.  332),  Bramwcll, 
B.  sayB  (at  page  337  of  7 L.  Rep.)  " the  word  col- 
lusion only  signified  that  the  defendant  and  the 
company  agreed  together.”]  It  is  submitted  that 
here,  coupled  with  the  words  “ wrongfully  and 
improperly,”  it  means  more  than  that,  and  imports  ] 


or  will  at  all  event?  sustain,  an  imputation  of 
fraud.  Again,  they  are  not  to  exclude  a partner 
without  “ deeming  ” his  conduct  suspicious. 
According  to  Johnson,  to  “ deem  ” is  to  exercise 
a judicial  discretion,  and  what  that  is  will  be 
fouud  admirably  defined  in  Rook's  Case  (5 
Co.  Rep.  100a)  and  Keighley's  Case  (10  lb. 
140a).  The  defendants’  conduct  was  the  re- 
verse of  judicial ; their  duty  was  to  hear  before 
they  struck.  Nothing  short  of  express  woids 
can  have  the  effect  of  making  u man  contract 
himself  out  of  the  right  of  being  heard  before  he 
is  condemned.  In  an  old  case,  Rex  v.  The  Chan- 
cellor tj  c-  °f  the  University  of  Cambridge.  (1  Sira. 
557),  Fortoscue,  J.  (at  p.  566),  says : “ I remember  to 
have  heard  it  said  by  a very  learned  man,  upon 
such  an  occasion,  that  even  God  himself  did  not 
pass  sentence  upon  Adam  before  he  was  called 
upon  to  make  his  defence — ‘Adam,*  says  God, 

4 Where  art  thou  P Hast  thou  eaten,  Ac. and  tho 
same  question  was  put  to  Eve  also.”  So  in  Ex 
parte  Rams  hay  (18  Q.  B.  173;  21  L.  J.  238,  Q.  B.) 
Lord  Campbell,  C.  J.,  delivering  the  judgment  of 
the  Court  of  Queen’s  Bench,  says  (at  p.  190  of  18 
Q.  B.,  and  p.  239  of  21  L.  J.) : " We  are  to  see  that 
judges  and  functionaries  vested  with  judicial 
authority  do  not  exceed  their  jurisdiction.  The 
Chancellor  has  authority  to  remove  a judge  of  a 
County  Court  only  on  the  implied  condition  pro- 
scribed by  the  principles  of  eternal  justice — that  he 
hears  the  party  accused."  These  authorities  suffi- 
ciently show  that  the  committee  ought  to  exercise 
their  functions  honeBtly,  fairly,  ana  according  to 
“ the  principles  of  eternal  justice,”  which  it  is  sub- 
mitted they  have  not  here  done.  [Pollock,  B. — 
What  damage  do  you  say  has  been  done  to  tho 
plaintiff?  It  may  be  the  defendants  have  not 
acted  rightly,  but  is  it  actionable  P Kf.llt,  C.B. — 
Your  difficulty  is  as  to  the  expulsion.  If  it  be  a valid 
act,  you  have  no  remedy,  and  if  it  be  void,  you  are 
still  a member  and  are  not  damaged.  Pollock, 
B. — The  declaration  does  uot  charge  that  the 
defendants,  conspired.]  I submit  it  shows  mala 
fides,  on  its  face,  and  uses  words  equivalent  to 
a charge  of  conspiracy,  that  they  “wrongfully 
and  collusively  contriving,”  Ac.,  Ac.  The  damage 
need  not  necessarily  be  a pecuniary  one.  Anv 
damage,  mental,  moral,  physical,  or  social,  is  suffi- 
cient. [Kelly,  C.B.,  referred  to  Beaurain  v.  Sir 
W.  Scott  (3  Campb.  387),  in  which  an  action  on 
the  case  was  held  maintainable  against  the  Judge 
of  the  Ecclesiastical  Court  for  excommunicating 
the  plaintiff  for  disobedience  of  an  order  which 
tho  court  had  not  authority  to  make,  or  where 
the  party  had  not  been  previously  served  with  a 
monition,  nor  had  duo  notice  of  the  order.]  The 
damage  here  is  of  the  same  character  as  in  that 
case,  namely,  the  pain  and  annoyance  of  publicity 
and  notoriety,  injury  to  the  character,  feelings,  and 
pocket  of  the  plaintiff*.  [Clkasby,  B. — In  3 Blackst. 
Comm,  book  3,  ch.  7,  p.  101,  it  is  laid  down  as 
clear  law  (citing  2 Instit.  623,  as  on  authority), 
that  “ if  the  judge  of  any  spiritual  court  excom- 
municates a man  for  a cause  of  which  he  hath  not 
legal  cognizance,  the  party  may  have  an  action 
against  him  at  common  law,  and  he  is  also  liable 
to  bo  indicted  at  the  suit  of  the  king.”]  Fraudu- 
lently to  do  a void  act  is  to  do  a wrong,  and 
having  done  a fraudulent,  even  though  it  be  a 
void  act  to  tho  plaintiff's  injury,  they  cannot 
take  advantage  of  their  own  wrong,  and  say  it 
is  void.  [Amphlett,  B. — They  do  not  say  so; 
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yonr  dilemma  is,  that  if  it  is  void,  yon  are  not 
injured  ; and  if  it  is  not  void  yon  have  no  remedy.] 
In  either  case,  whether  combining  to  do  a void  act 
wrongfully,  or,  if  not  void,  doing  it  maliciously, 
the  plaintiff  has  a remedy.  To  be  driven  to 
Chancery  for  redress  is  a wrong  and  a damage, 
for  which  an  action  will  lie : ( Dixon  v.  Faxccvn, 
3 L.  T.  Rep.  N.  S.  693  ; 30  L.  J.  137,  Q.  B. ; 3 El.  A 
El.  537.)  As  Holt,  C.J.,  said,  in  Aehby  v.  White, 
“ Every  injury  imports  a damage,  though  it  does 
not  cost  the  party  one  farthing,  and  it  ib  impossi- 
ble to  prove  the  contrary ; for  a damage  is  not 
merely  pecuniary,  bnt  an  injury  imports  a 
damage  whero  a man  is  merely  hindered  of  his 
rights”  (1  Sm.  L.  C.  2nd  edit.  p.  125).  He  cited 
also 

Inn/'s  r.  Wylie,  per  Lord  Denman,  C.J.,  1 Car.  & Kir. 

257  ; 

Re  Hammersmith  Rent  charge,  4 Ex.  87 : 19  L.  J. 

66,  Ex. ; 

and  referred  to  2 Lindley  on  Partnership,  p.  908, 
as  to  actions  agaiust  partners. 

8.  Tennant,  in  reply.—  " Expel”  doeB  not  neces- 
sarily mean  an  assault  vi  et  arm  is,  but  merely  that 
be  was  no  longer  entitled  to  be  a member.  He  cited 
Hay  man  v.  The  Governing  Body  of  Rugby  School 
(30  L.  T.  Rep.  N.  8.  207),  where,  on  demurrer  to 
the  plaintiff's  bill,  praying  for  a declaration  that 
under  the  circumstances  in  the  bill,  the  resolution 
of  the  governing  body  dismissing  the  plaintiff 
from  the  head-mastership  of  the  school  was 
invalid,  it  was  held,  by  Malins,  Y.C.,  that  the 
governing  body  had  power  to  dismiss  the  plaintiff 
without  notice,  and  without  assigning  any  reason  ; 
and  that,  having  exercised  their  power  fairly  and 
honestly,  and  not  corruptly,  or  to  effect  some 
collateral  purpose,  their  decision  was  not  liable  to 
be  controlled  by  the  ooart.  Here  no  conspiracy 
is  alleged.  The  defendants  are  not  in  the  position 
of  judges,  and  have  only  acted  in  conformity  with 
thoir  rules.  The  plaintiff’s  remedy  is  in  a court 
of  equity. 

Kbllt,  C.B. — This  case  certainly  involves  some 
very  important  considerations,  and,  but  that  from 
two  or  three  different  points  of  view  we  have  all 
come  to  the  samo  conclusion,  namely,  that  the 
action  is  not  maintainable,  I should  have  desired 
time  before  I had  expressly  delivered  the  grounds 
upon  which,  in  my  opinion,  the  defendants  are 
entitled  to  the  judgment  of  the  court. 

The  facts,  as  they  appear  upon  the  record,  are 
that  the  plaintiff  was  a member  of  an  associa- 
tion or  co-partnership,  instituted  and  carried 
on  by  the  co-partners,  for  the  purpose  of  ena- 
bling each  and  every  of  them  to  effect  insurances 
with  the  society  upon  ships  of  which  they 
might  be  the  owners ; and  amongst  the  rules 
of  the  association  are  those  which  are  set  forth 
upon  the  reoord,  viz.,  “that  a majority  of  the 
committee  present  at  any  meeting  shall  have  full 
power  to  act,  provided  such  majority  do  not  consist 
of  less  than  three  in  number,”  and  “ that  if  the 
committee  shall,  at  any  time,  deem  the  conduct  of 
any  member  suspicious,  or  that  such  member  is, 
for  any  other  reason,  unworthy  of  remaining  in 
this  society,  they  shall  have  power  to  exclude  such 
member,  by  directing  the  secretary  to  give  such 
member  notice  in  writing  that  the  committee  have 
excluded  such  member  from  this  society,  and  after 
the  giving  of  such  notice  such  member  shall  be 
excluded.’*  I must  not  be  understood  to  say 
that  a body  constituted  like  this  committee  is 


bound  to  allege  or  state  any  reason  for  any  decision 
they  may  pronounce,  but  it  appears  that,  without 
anything  on  tho  record  to  show  why  or  on  what 
ground  they  have  so  acted,  a committee  of  the 
necessary  number  have  held  a meeting,  and  have 
come  to  a decision  deeming  the  conduct  of  the 
laintiff  suspicious,  or  deeming  him  unworthy  of 
eing  in  the  society,  and  have  accordingly  given  a 
notice  to  the  plaintiff  that  they  have  met,  and  that 
by  reason  of  his  conduct  having  been  deemed 
suspicious,  he  was  unworthy  to  remain  a member, 
that  he  was  to  consider  himself  excluded,  and  they 
did  accordingly  exclude  him  from  tho  society,  and 
gave  him  notice  that  tho  society  would  he  respon- 
sible for  no  claim  in  respect  of  any  loss  or 
damage  arising  therefrom ; and  he  brings  this 
action,  treating  the  decision  or  notice,  or  the 
act  of  expulsion  in  question,  of  which  he  com- 
lains,  as  a ground  of  action,  and  alleging  that  he 
os  sustained  damage  for  which  he  claims  com- 
pensation in  the  count  now  before  us ; and  to  that 
count  the  defendants  demurred,  and  the  question 
is,  whether  it  is  sustainable.  I am  of  opinion  that 
it  is  not ; but  not  on  the  ground  that  the  act  done 
by  the  committee  is  justifiable  in  law,  it  being 
expressly  alleged  on  the  record  that  it  was  done 
and  the  plaintiff  expelled,  without  his  having  had 
an  opportunity  of  being  heard  in  his  own  defence, 
and  without  having  had  notice,  so  that  he  might 
have  had  the  means,  if  such  existed,  of  showing 
that  there  was  no  ground  for  any  suspicion  against 
him,  and  that  his  conduct  had  not  been,  in  the 
due  and  proper  sense  of  the  word,  " suspicious,” 
or  still  less  6uch  as  to  make  him  unworthy  of  re- 
maining in  tho  society.  On  these  grounds  it  is 
that  this  is  treated  as  an  actionable  wrong,  for 
which  damages  are  claimed. 

Now,  I am  of  opinion  that  the  committee, 
before  they  were  justified  in  giving  notice  to 
the  plaintiff  of  his  expulsion  from  the  society, 
and  before  they  came  to  the  decision  that  his 
conduct  had  been  “ suspicious,”  or  such  as  to 
render  him  unworthy  of  remaining  in  the  society, 
were  bound  to  give  him  notice  that  they  were 
about  to  consider  that  question,  so  that  he 
might  have  an  opportunity  of  defending  himself 
against  any  charge  or  suspicion  whicn  might 
have  been  made  or  entertained  against  him.  If 
tho  case  rested  there,  and  but  for  the  considera- 
tions arising  on  the  record,  I should  have  been 
of  opinion  that  thiB  was  a wrongful  act ; and,  if  it 
had  been  such  as,  in  contemplation  of  law,  to 
have  occasioned  damage  to  the  plaintiff,  that 
the  action  was  maintainable,  and  tnat  he  might 
have  recovered  damages ; but  when  we  look 
at  the  nature  of  the  act  of  expulsion,  and  that  its 
effect,  if  it  had  any  effect  at  all,  was  to  cause  him 
to  oease  to  be  a member  of  Che  co-partnerehip,  and 
that  the  only  damage  which  he  could  possibly  have 
sustained  from  the  committee  having  deemed  his 
conduct  suspicious  and  such  as  to  render  him  un- 
worthy of  remaining  in  the  society,  would  be  that 
he  was  deprived  of  some  right,  privilege,  or 
bonefit  to  which  he  would  otherwise,  tinder  the 
rules,  have  been  entitled,  the  question  arises 
whether,  by  reason  of  this  notice  of  expulsion,  ho 
ceased  to  be  a partner.  If  he  thereby  ceased  to 
he  a partner  then,  inasmuch  as  ho  had  paid  a 
deposit  of  bl.,  and  had  caused  the  name  of  a ship 
belonging  to  him  to  be  entered  in  a book,  and 
would  have  been  entitled  to  proceed  to  effect 
an  insurance  thereon  at  any  time  he  v J^t 
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proper,  he  would  have  been  deprived  of  that  ad- 
vantage, and  would  have  sustained  damage.  But 
I am  of  opinion  that  the  act  itself  being  unjusti- 
fiable and  unlawful,  for  the  reason  that  I have 
already  stated,  was  void,  and  that  consequently  he 
did  not  ceare  to  be  a partner,  but  that  he  re- 
mained, and  is  at  this  moment,  a partner  and  en- 
titled to  enforce  any  rights  that  he  may  possess  as 
such. 

The  great  question  in  the  case  then  is, 
whether  tho  act  was  void.  It  has  been  argued 
with  great  force,  and  the  argument  is  well  entitled 
to  our  serious  attention,  that  these  rules  arc  abso- 
lutely unconditional  in  their  terms.  I quite  agree 
that  if  the  committee  exercised  tho  power  they 
possessed  under  these  rules,  honestly,  properly, 
lawfully,  and  in  good  faith,  their  decision  could 
not  be  questioned.  Their  decision  may  have  been 
wrong,  and  unfounded,  and  without  sufficient 
reason,  or  without  any  reason  at  all ; but  I am 
aware  of  no  power  in  the  law  to  call  in  question 
or  interfere  with  the  honest  and  bond  fide  de 
cision  pronounced  under  rules  so  expressed  by  a 
committee  existing,  like  the  present,  under  these 
articles  of  Association.  Whether  they  had  been 
right  or  wrong,  and  whether  they  had  proceeded  on 
insufficient  grounds,  or  on  no  grounds  at  all,  if 
they  thought  fit  to  allege  that,  in  their  judgment, 
the  conduct  of  the  plaintiff  was  suspicious,  or  that 
his  conduct  was  such  as  to  render  him  unworthy 
of  remaining  in  the  copartnership,  their  decision 
would  havo  been  final,  and  not  open  to  be  ques- 
tioned in  a court  of  law.  But  I am  of  opinion 
that,  upon  the  well-known  principle  of  law  that  no 
one  should,  in  any  court,  or  before  any  tribunal  or 
body  of  persons  authorised  to  act  in  any  manner 
whatsoever,  be  condemned  unheard  and  without 
having  the  opportunity  given  to  him  of  appearing 
and  defending  himself  against  the  charge,  the 
defendants  were  bound  to  give  the  plaintiff  notice 
that  this  charge  was  about  to  be  brought  agaiust 
him. 

Many  cases  have  been  cited,  in  some  of 
which  tho  rule  has  been  laid  down  in  very  strong 
and  forcible  terms.  In  other  cases,  it  Iias  ap- 
peared that,  by  the  particular  nature  of  the  tri- 
bunal, or  of  the  body  of  persons  by  whom  the 
decision  complained  of  has  been  pronounced,  it 
was  not  open  to  question  ; or,  as  in  a cose  ( Copin 
v.  Adamson)  lately  before  us  with  respect  to  a 
foreign  judgment,  there  may  bo  circumstances 
under  which  notice  would  be  the  legal  effect  of 
tho  proceedings  in  question;  but  the  general 
rule  is,  as  I havo  before  said,  that  no  man 
should  be  judged  and  condemned  nnheard. 
Tho  principle  is  clearly  and  expressly  stated 
by  Parke,  B.,  in  bis  judgment  in  the  case  of 
Re  Hamm er smith  Itentcharge  (4  Ex.  87 ; 19 
L.  J.  66,  Ex.).  Although  Parke,  B.,  differed 
in  that  particular  case  from  the  majority  of  the 
court — and  I am  not  prepared  to  say  that  that 
majority  were  not  right  on  this  particular  point — 
after  alluding  to  cases,  in  which  the  rule  had  been 
invariably  laid  down  and  acted  upon,  he  expresses 
himself  as  follows : “ In  Qanel  v.  Child”  (2  Gr.  & 
Jer.  558 ; 1 L.  J.,  N.  S.,  205,  Ex.)  Bay  ley,  B.  says, 
that  he  knows  of  no  case  in  which  you  are  to 
havo  a judicial  proceeding,  by  which  a man  is  to 
bo  deprived  of  any  part  of  his  property  without 
his  having  an  opportunity  of  bding  heard.  'This," 
Parke,  B.,  proceeds  to  say,  “ is  an  extremely  strong 
case,  and  shows  how  powerful  the  principle  of 


justice  is  in  all  judicial  proceedings  : — Quicunque 
illiquid  slaiuerit,  parte  inauditd  altera,  ceguum 
lici  t statuerit , hand  aquus  fuerit.”  I entirely  adopt 
that  principle,  and  apply  that  observation  to  the 
present  caso.  I come  next  to  the  case  in  Chancery 
of  Blissett  v.  Danul  (10  Hare,  493),  which  is 
almost  parallel  and  identical  with  the  case  now 
before  the  oourt.  There  a number  of  persons  had 
entered  into  a copartnership,  with  power  to  a 
certain  number  of  the  partners  absolutely  and 
unconditionally  to  dismiss  and  expel  from  the 
partnership  any  other  partner  as  they  might  think 
proper.  1 will  read  the  marginal  note,  because  it 
Bhows  how  similar  to,  if  not  identical  with,  the 
present  case,  that  case  was.  It  is  as  follows: 
“Articles  of  partnership  provided  that  it  should 
be  lawful  for  the  holders  of  two-thirds  or  more 
of  the  partnership  shares,  for  the  time  being, 
to  expel  any  partner  by  giving  him  notice 
thereof  under  their  hands,  in  the  form  thereby 
prescribed,  and  that,  immediately  after  giving 
such  notice,  a notice  of  the  dissolution  as  to 
the  expelled  [partner  should  bo  signed  by  the 
partners  and  published,  with  power  to  any  other 
of  the  expelling  partners  to  sign  tho  name 
: of  the  expelled  partner;  and  it  was  provided 
that,  if  a partner  became  bankrupt,  insolvent, 
or  was  expelled,  his  interest  should  cease,  as 
to  profit  and  loss,  as  if  be  had  died  on  the  day 
of  such  bankurptcy,  insolvency,  or  expulsion, 
and  that  the  amount  of  his  share  should  be  ascer- 
tained, and  payment  secured  by  the  same  arrange- 
ment as  would  have  been  applicable  in  case  of 
his  decease;  and  it  was  also  provided,  that  the 
shares  of  retired,  deceased,  bankrupt,  insolvent 
or  expelled  partners  should  bo  disposed  of  in 
such  way,  either  to  or  between  some  or  all  of 
tho  continuing  partners,  or  by  the  admission  of  a 
new  partner  or  partners,  as  the  holders  of  a ma- 
jority of  shares  should  determine.  The  articles 
provided  that,  in  the  case  of  making  certain  ar- 
rangements, there  should  previously  do  a meeting 
| of  the  partuers  in  committee,  but  did  not  express 
i that  any  such  meeting  should  be  necessary  pre- 
vious to  the  exercise  of  tho  power  to  expel.  The 
j articles  uIbo  provided  for  the  adjustment  of  the 
ortuers’  accounts  within  sixty  days  after  the  30th 
une  in  each  year,  when  an  inventory  of  all  the 
stock,  debts,  Ac,.  should  be  made,  with  proper 
| allowances,  so  as  to  ascertain  tho  partnership 
property,  profit  and  loss,  and  the  shares  of  the 
respective  partners,  which  shares  were  to  be  curried 
to  their  respective  accounts;  and  it  was  provided, 
that  the  share  of  any  partner  who  might  wish  to 
retire,  if  his  retirement  were  consented  to  by  the 
majority  of  the  others,  was  to  bo  taken  by  the 
continuing  partners  at  the  amouut  at  which  the 
same  stood  at  the  time  for  making  the  yearly  rest 
or  settlement  next  preceding  ; aud  that  the  sur- 
viving partners  were  also  to  take  the  shares  of  a 
deceased  partner  at  the  amount  at  which  the  same 
stood  at  such  next  preceding  yearly  rest  or  settle- 
ment. Held,  that  the  power  of  expulsion  of  a 
partner  might  be  exercised  by  two-thirds  of  the 
partners  without  any  previous  meeting  of  the 
partners  in  committee  upon  the  question,  and 
without  any  cause  being  assigned  for  such  expul- 
sion ; but  that  tho  power  must  be  exercised  with 
good  faith,  and  not  against  the  truth  and  honour 
of  the  contract.”  If  it  were  necessary  to  consider 
tho  effect  of  the  words  “ wrongfully,  coliusively, 
and  improperly  and  without  any  just,  reasonable, 


or  probable  cause,”  iu  the  present  declaration,  it 
might  be  that  there  is  enough  on  this  record  to  show 
that  the  decision  in  the  case  which  I have  just 
referred  to  would  be  conclusive  hero.  But  that 
is  not  the  ground  on  which  I desire  to  put  the 

Present  case.  The  marginal  note  to  HUmmU  v. 

>ani*i  proceeds  os  follows: — “ The  power  was  not 
properly  exercised  at  the  exclusive  instance  of  one 
partner,  and  in  consequence  of  his  representation 
to  the  other  partners,  made  without  the  knowledge 
and  behind  the  back  of  the  partner  who  was  to  be 
expelled,  and  without  giving  to  such  partner  the 
opportunity  of  stating  his  case,  and  of  removing  any 
misunderstanding  on  the  part  of  his  co-partuers. 

In  that  case  the  circumstances  were  entered  into 
more  fully,  and  more  in  detail  than  we  are  per- 
mitted by  the  form  of  this  record  to  do  here.  But 
we  may  suppose  the  most  favourable  case  that 
can  be  imagined  on  the  part  of  the  committee, 
and  that  there  had  been  some  complaint  made 
before  them  affording  just  ground  of  suspicion, 
into  the  consideration  of  which  they  were  about 
to  enter,  and  that  perhaps  there  was  something 
which,  unless  explained,  might  have  shown 
suspicious  conduct  on  the  part  of  the  plaintiff, 
such  as  to  render  him  unworthy  to  be  a member 
of  the  society.  That  case  of  BlUseit  v.  Daniel  is 
a direct  decision  in  point  that  it  was  inenmbent 
on  the  defendants  to  give  the  plaintiff  the  oppor- 
tunity of  stating  his  case,  and  that  it  was  un- 
lawful and  unjustifiable  to  come  to  a decision  of 
expulsion  without  his  knowledge  and  behind  his 
back.  Having  said  that,  we  must  now  consider 
the  legal  effect  of  what  has  been  done.  It  appears 
to  me  that  the  act  was  unlawful,  ond  therefore 
absolutely  void,  and  that  it  had  not  the  effect  of 
causing  the  plaintiff  to  cease  to  be  a member  of 
the  association.  In  this  very  case  of  Blitiset  v. 
Daniel,  the  decree  that  was  made  was  as  follows  : 

**  Declare  that  the  notice  of  expulsion  given  to 
the  plaintiff  on  the  29th  Aug.  1850,  was  void,  and 
that  the  plaintiff  did  not,  by  virtue  thereof,  cease 
to  be  a partner  in  the  copartnership  firm  in  the 
pleadings  mentioned.” 

I appr.hend  that  the  present  plaintiff  has  not, 
by  reason  of  this  notice  of  expulsion,  which  1 
hold  to  be  absolutely  void  in  law,  ceased  to  b© 
a member  of  the  co-partnership,  and  that  he 
may  file  a bill  in  equity,  and  thereby  entitle, 
himself  to  all  the  benefits  which  may  belong 
to  him  as  a oo- partner.  Had  it  appeared 
that  any  one  or  more  persons  had,  by  some 
unlawful  act,  prevented  tno  plaintiff  from  de- 
riving some  benefit  to  which  he  was  entitled 
under  the  articles  of  co-partnership,  this  action 
might  have  been  maintainable  for  the  wrong  so 
done ; but  the  present  action  is  founded  entirely 
on  the  act  of  expulsion.  In  contemplation  of  law 
he  has  sustained  no  damage  at  all  from  that  act, 
he  is  exactly  in  the  condition  he  was  in  before 
this  notice  was  served  upon  him,  and  whatever 
rights  he  possessed  then,  he  possesses  still. 
This  act  is  a void  act,  and  the  notice  is  merely 
waste  paper. 

But  it  has  been  urged  by  Mr.  Seymour  1 
that,  even  though  tho  act  done  were  abso- 
lutely void,  yet  if  it  were  a wrongful  act.  the 
party  aggrieved  thereby  might  maintain  an 
Action  for  damages  in  respect  of  it ; and  that  the 
damage  suffered  need  rot  necessarily  be  pecu- 
niary, but  that  any  damage,  mental,  moral,  physical 
or  social,  would  be  sufficient  to  support  the  action. 


I had  hoped  that  the  case  of  Beaurain  v.  Scott,  in 
3 Camp.,  to  which  I referred  during  the  argument, 
might  be  on  authority  in  support  of  that  argu- 
ment. On  looking  into  that  case,  however,  we 
find  that  the  act  done  there,  vix.,  the  pronouncing 
sentence  of  excommunication,  is  an  act  of  a 
peculiar  kind.  It  is  the  act  of  a judge  of  an 
ecclesiastical  court,  and  is  in  itself,  if  un- 
authorised, an  indictable  offence,  and  is  of  that 
public  and  important  nature  that  it  involves 
damage  in  law  ; and,  therefore,  although  for  tho 
reasou  appearing  in  that  case  the  sentence  was 
void  in  law, yet  the  action  was  held  maintainable  by 
reason  of  the  particular  nature  and  judicial  im- 
portance of  the  act  done.  It  may  further  be 
observed  that,  in  carrying  the  sentence  into  effect, 
which  may  be  taken  to  be  the  act  of  the  judge 
himself,  tho  excommunication  was  publicly  read 
during  divine  service  from  the  pulpit  of  the  parish 
church  at  which  the  plaintiff  attended,  and  to 
which  he  belonged,  and  that  his  good  namo  and 
fame  were  thereby  injuriously  affected.  But  the 
present  is  a case  of  a totally  different  nature.  I 
wish  I could  feel  myself  at  liberty,  under  the 
authority  of  Beaurain  v.  Sir  IP.  Scott , to  hold  that 
this  action  is  maintainable,  but  when  we  como  to 
look  at  it,  tho  notice  of  expulsion  really  had  no 
effect  at  all,  it  was  mere  waste  paper ; and  had  the 
plaintiff  at  once  treated  it  as  absolutely  void,  for 
the  reason  that  he  had  not  been  hoard  in  answer 
to  the  charge,  and  had  called  upon  the  defendants 
to  admit  him  into  tbo  association,  and  to  respect 
his  rights  as  usual,  he  might,  had  they  not  aone 
so,  have  proceeded  (and  indeed  may  yet  proceed) 
to  enforce  those  rights  in  a court  of  equity. 

I must  declare  this  action  to  be  not  maintainable, 
and  consequently  that  the  demurrer  to  the  de- 
claration mast  bo  allowed.  On  the  same  ground, 
I am  of  opinion  thAt  the  nonsuit  directed  by  my 
brother  Pollock  must  stand,  and  that  the  plain- 
tiff’s rule  to  set  it  aside  must  be  discharged. 

Clk.vsht,  B. — I have  come  tothesame  conclusion, 
but  not  exactly  on  the  same  grounds.  My  ground 
is,  not  that  in  this  ca*e  there  is  an  absence  of 
damage,  because  I should  have  thought  that 
wherever  there  is  an  injury  to  a right  there  arises 
a cause  of  action  ; and  if  the  right  of  this  plaintiff 
was  to  be  a mernbor,  and  to  have  all  the  profits  of 
membership,  his  de  facto  exclusion  from  tho 
society  is  a damage.  It  is  plain  that  from  the 
moment  of  the  giving  the  plaintiff  notice  of  his 
expulsion  he  became  excluded,  and  had  no  claim 
whatever  in  respect  of  any  loss  or  damage  happen- 
ing thereafter.  As  I have  said,  I should  have 
thought  that  that  was  in  itself  an  injury  to  his 
right  sufficient  to  give  him  a cause  of  action. 

But  I must  say  I am  not  satisfied  that  the  com- 
mittee are,  in  any  case,  in  the  absence  of  fraud, 
liable  to  an  action  for  the  manner  in  which  they 
may  have  exercised  their  functions.  Let  us  bco 
what  their  powers  are,  and  whether  they  are  liable  to 
an  action  because  they  do  not  give  a member  notice 
of  theii  intention  to  exercise  them.  It  appears 
that  one  of  their  rules  is,  that  the  management  of 
the  society's  affairs  shall  be  governed  by  a majority 
of  not  less  than  nine;  there  appear  to  be 
twenty- two  here,  and  they  need  not  necessarily  be 
members  of  the  society.  What  are  they  to  do. 
They  have  the  entire  control  of  the  funds,  affuirs, 
and  concerns  of  the  society;  they  are  to  determine 
upon  the  admission,  rejection,  or  exclusion  of  any 
vessel  proposed  ; and,  if  they  think  the  ..u.  urt  uf 
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any  member  snspicious,  they  have  power  at  once 
to  exclude  him,  by  directing  notice  to  be  served 
upon  him.  Now,  supposing  them  to  have  acted  bond 
fide,  are  they  to  be  liable  in  respect  of  every  vessel 
which  has  been  proposed,  and  which  they  have 
rejected,  or  which  they  may  have  improperly  ad- 
mitted, or  for  the  manner,  or  the  negligent  manner 
in  which  they  havo  proceeded,  on  a vessel  being 
proposed  and  rejected.  So  with  respect  to  the 
management  of  the  settlement  of  the  claims,  are 
they  to  bo  liable  to  an  action  at  the  suit  of  every 
disappointed  person  who  makes  a claim  and  does 
not  receive  satisfaction  ? All  this  is  quite  indepen- 
dent of  the  redress  which  could  bo  got  in  a court 
of  equity  in  case  the  funds  were  not  properly 
administered. 

Now,  in  consequence  of  the  peculiar  nature 
of  the  business  of  the  society,  the  committee 
were  expressly  authorised  to  do  that  which  in 
ordinary  circumstances  is  a most  unsafe  thing  to 
do,  namely,  to  act  on  a more  suspicion.  Suspicion 
generally  disqualifies  a person  from  exercising 
judgment  in  anything  he  has  to  deal  with,  but  here 
the  committeo  were  to  act  upon  it  if  they  enter- 
tained it,  and  were  not  to  wait  for  roal  grounds, 
which  would  have  to  be  investigated,  the  only 
result  of  which  investigation  would  be  that,  if  any 
question  were  put  to  them,  they  would  be  justified 
in  saying,  “ we  act  on  a general  suspicion,  and  not 
upon  any  particular  ground."  That  being  so,  cun 
it  bo  made  a ground  of  action  that  they  have 
acted  upon  suspicion  merely  ? I do  not  think  it 
can  bo.  I do  not  think  they  can  be  exposed  to  an 
action  for  a mere  irregularity,  or  for  negligence  in 
their  mode  of  proceeding. 

I will  now  deal  with  the  other  part  of  the  case, 
namely,  the  plaintiff's  allegation  that  the  de- 
fendants “ wrongfully,  collusively,  and  im- 
properly" did  the  act  complained  of.  The  word 
“collusively"  is  an  ambiguous  word,  and  is 
UBed  very  loosely  here.  It  does  not,  in  my  judg- 
ment, put  the  defendants  to  the  proof  that  there 
was  on  absence  of  mala  fides  on  their  part.  The 
case  of  Baticrbury  v.  Vyte,  cited  by  the  learned 
counsel  for  the  plaintiff  was  very  different  from 
the  present  one.  Thore  the  collusion  alleged,  and 
the  way  in  which  it  was  alleged,  involved  the 
charge  of  mala  fides  of  a particular  nature,  because 
the  defendant  there  having  tnado  a contract  for 
the  execution  by  the  plaintiff  of  works  which  were 
to  be  paid  for  on  tho  certificate  of  the  architect 
only,  as  a precedent  condition,  the  action  was 
brought  against  the  defendant,  and  the  ground  of 
complaint  was  that  the  architect’s  certificate  being 
a condition  precedent  to  payment,  the  architect 
had,  in  collusion  with  and  oy  tho  procurement  of, 
the  defendant,  neglected  to  certify,  whereby  the 
plaintiff  was  unable  to  obtain  payment.  There  a 
specific  act  was  charged.  It  does  not  appear  to  me 
that  there  is  any  such  specific  charge  here,  suppos- 
ing even  that,  if  there  were,  it  could  be  mode  the 
Bubject  of  an  action  against  persons  in  tho  position 
of  the  defendants,  acting,  as  it  were,  in  a judicial 
capacity,  and  not  as  partners,  upon  which,  how- 
ever, I do  not  at  present,  nor  is  it  necessary  that  I 
should,  venture  to  express  a decided  opinion.  But  1 
do  say  that  here  there  is  not  a sufficiently  definite 
allegation  of  fraud  to  make  defendants  responsible. 

Pollock,  B. — I am  also  of  the  same  opinion. 
This  is  a question  involving  and  depending  upon 
very  many  important  principles  of  law,  and  some 
of  them  first  principles.  » 


In  the  first  place  I think  there  is  no  force 
in  the  objection  made  by  the  learned  counsel 
for  the  defendants  that  the  plaintiff  had  not 
insured  his  ship.  I think  the  allegation  that 
he  was  a member  of  tho  society  and  had  paid 
his  membership  money  is  quite  sufficient  to 
givo  him  an  interest  in  it.  I think  also  that  there 
is  nothing  in  the  objection  that  the  plaintiff  is  a 
member  of  a copartnership,  because,  although,  as 
between  this  plaintiff  and  the  other  members  it 
would  be  necessary  for  him  to  go  into  equity  to  en- 
force any  rights  he  might  havo  against  tho  whole 
body,  still  it  is  perfectly  competent  to  him  to 
have  an  action  against  these  twenty  defendants, 
provided  they  were  guilty  of  such  a dereliction  of 
duty  as  to  give  him  a legal  cause  of  action.  Does 
tho  declaration  then,  disclose  such  cause?  It 
states  that  “ the  defendants  did  wrongfully,  collu- 
sivcly,  and  improperly  expel  the  plaintiff  from  tho 
said  society."  It  seems  to  be  conceded  that  the 
word  expelled  here  must  not  be  taken  to  be  used 
in  the  sense  of  having  physically  turned  him  out 
of  any  room,  but  to  mean  the  same  as  the  word 
“exclude,"  as  used  in  the  rule  under  which  the 
committee  were  acting  on  this  occasion;  that  is  to 
say,  that  they  passed  a judgment  on  him,  saying 
he  was  no  longer  to  be  considered  a member.  On 
this  part  of  the  case  I trust  it  will  not  be  supposed 
that  I think  the  mode  of  proceeding  was  a proper 
or  right  one  on  the  part  of  the  defendants.  It 
will  not  be  supposed  that  I think  they  were  doing 
what  was  right  and  proper,  under  the  circum- 
stances, in  meeting  together  and  passing  a resolu- 
tion to  exclude  the  plaintiff  without  hearing  him. 
But  whether  that  was  so  improper  an  act  as  to 
entitle  the  plaiutiff  to  proceed  in  equity  against 
the  whole  body  of  this  association  to  restore  him 
to  his  membership  is  one  question,  and  whether  it 
was  such  a wrongful  act  on  tho  part  of  the  defen- 
dants as  to  render  them  liable  to  an  action  at  law  is 
another  question  ; and  in  my  judgment  the  allega- 
tion of  “ wrongfully,  improperly,  and  collusively,” 
doe«  not  go  to  establish  what  tho  plaintiff  ought, 
in  this  case,  to  have  established,  and  what  by 
tho  use  of  the  word  “ fraudulently  ” he  might 
have  done,  namely,  that  the  act  was  done 
by  fraud,  and  by  an  actual  fraudulent  use  of  the 
power  given  to  the  defendants  by  this  rule.  Tho 
words  “ wrongfully  and  improperly"  may  bo 
rejected.  Tho  word  collusively  is  a word  of  vague 
and  ambiguous  moaning.  It  may  mean  a fraudu- 
lent collusion,  or  a collusion  without  fraud  at 
all.  It  is  a sound  and  wholesome  rule  of  plead- 
ing that  words  should  be  taken  most  strongly 
against  the  pleader,  and  if  words  of  doubtful 
meaning,  equally  capable  of  an  honest  and  a 
dishonest  meaning  are  used,  they  should  be 
construed  in  their  honest  and  innocent  sense ; if 
that  wore  not  so,  a cause  might  go  to  trial  at  Nisi 
Prius,  and  a proposition  be  put  before  the  jury  in 
doubtful  latiguuge,  capable  of  meaning  any  one 
of  several  things,  and  so  great  difficulty  and  incon- 
venience would  arise.  I am  of  opinion  that  these 
words  do  not  disclose  a cause  of  action. 

But  now,  supposing  the  plaintiff  to  be  correct  in 
his  view  of  tho  case,  it  being  admitted  that  there 
was  no  physical  expulsion  of  the  plaintiff  it  merely 
amounts  to  this — that  the  act  the  defendants  have 
done  is  a void  act.  Ifso.it  seems  to  me  to  follow  that 
no  action  can  be  maintainable.  I am  sorry  to  differ 
from  my  brother  Cleasby,  but  it  does  seem  to  me 
very  doubtful  whether  there  has  been  a legal  right 
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infringed,  no  as  to  entitle  the  plaintiff  to  main- 
tain his  action,  although  he  shows  no  damage. 
Again,  there  are  cases,  no  doubt,  where  there  is 
no  damage  or  anything  more  than  nominal  damage 
in  which  an  action  would  lie,  if  the  defendants 
could  be  charged  with  conspiracy.  If  a man  com- 
mits an  offence  by  which  a person  is  put  in  peril 
for  a while,  that  person  may  recover.  That  is  not 
the  case  here.  The  plaintiff  is  still  a member  of 
the  society.  He  is  in  this  position  : cither  ho  is 
expelled  or  he  is  not.  If  he  is  expelled  by  a right 
and  valid  decision  of  the  committee  to  that  effect, 
then  no  action  lies.  If,  on  the  other  hand  it 
is  a merely  nominal  sentence  of  no  validity 
whatever,  by  reasou  of  his  not  having  had 
notice  and  opportunity  to  defend  himself^  then, 
however  wrong  the  society  may  bo  in  removing 
him,  the  removal  is  altogether  a void  act,  ana 
gives  the  plaintiff  no  right  of  action. 

As  to  the  nonsuit,  it  appeared  to  me  at  the 
trial  that  the  declaration  was  purposely  framed 
to  put  before  the  jurj'  a question  which  ought 
never  to  have  been  brought  before  them ; and, 
it  being  admitted  by  the  plaintiff's  counsel,  that 
be  could  not  amend  it  by  making  a stronger 
case  against  the  defendants,  I felt  it  my  duty 
to  insist  that  the  word  expelled,  as  here  used,  did 
not  mean  physical  expulsion,  and  that  the  word 
collusively  was  a vague  and  ambiguous  expression 
which  might  mean  either  this,  that,  or  tho  other. 

Ax r u Lett,  B. — I am  of  the  Mime  opinion.  I 
should  not  have  added  anything  to  what  has  been 
said  by  my  learned  brothers,  out  that,  although 
we  agree  in  the  conclusion  wo  have  arrived  at, 
there  is  sotno  difference  as  to  the  grounds  on 
which  we  have  arrived  at  it.  Therefore,  perhaps, 
I may  in  a few  words  say  what  portion  of  that 
which  has  been  already  said  I agree  with,  and  what 
is  the  real  ground  on  which  I have  como  to  the 
same  conclusion. 

Now,  it  appears  to  me,  and  has  throughout 
the  whole  of  tho  argument,  that  the  question 
here  depends  upon  this,  whether  or  not  tho  plain- 
tiff has,  in  consequence  of  the  acts  of  tho  de- 
fendants, ceased  to  be  a member  of  the  part- 
nership. If  he  has  not  ceased  to  bo  a member, 
it  does  not  appear  to  me  that  by  this  brulum  fulmen, 
as  it  would  be  in  that  case,  any  wrong  really 
has  been  done  to  him,  for  which  he  ought  to 
recover  damages.  But,  on  the  other  hand,  and 
this  appeared  to  me  to  be  tho  only  way  in  which  the 
wise  for  the  plaintiff  could  be  successfully  argued, 
if  it  could  be  brought  to  this,  that  tho  expulsion 
of  the  plaintiff  had  been  effected  by  fraudulent 
means  on  the  part  of  the  committoe,  then  un- 
doubtedly tho  plaintiff  would  have  suffered  a 
great  iryury,  and  in  my  judgment  would,  upon 
the  allegation  in  this  declaration,  have  been 
entitled  to  recover  damages.  I thought  at  first  that 
it  was  possible  that  the  cose  might  bo  argued  in 
this  way,  though  I have  subsequently  arrived  at 
a different  conclusion,  namely,  that  it  might  be 
said  the  members  of  this  partnership  had  agreed 
to  give  the  committee  plenary  powers  to  act  for 
all  the  other  members  of  tho  partnership;  and 
when  they  came  to  the  conclusion  that  this  man 
was  not  tit  to  remain  a member,  that,  so  far  as 
tho  partnership  was  concerned,  however  wrong  or 
negligent  the  conduct  of  the  committee  might  bo 
in  coining  to  that  conclusion,  I thought  it  might 
be  argued  that  the  expulsion  was  complete,  and 
that  he  must  fcoek  a remedy  against  the  committoe 


for  that  expulsion,  because  it  was  effected,  and  he 
no  longer  remained  a member  of  the  society.  It 
appears  to  me  that  the  allegations  in  the  declara- 
tion are  quite  sufficient  to  support  an  action, 
because,  although  the  word  “fraudulent”  is  not 
used,  the  allegation  is,  “ That  the  defendants,  well 
knowing  that  if  the  plaintiff  remained  a member  of 
tho  society  ho  would  be  entitled  to  be  indemni- 
fied out  of  the  society’s  funds,  and  wrongfully, 
collusively,  and  improperly  contriving  to  deprive 
the  plaintiff  of  the  benefit  of  that  indemnity, 
wrongfully,  collusively,  and  improperly  ” expelled 
him,  upon  the  alleged  ground  that,  according  to 
the  terms  of  tho  47th  rule,  his  conduct  was  “ sus- 
picious,” and  that  he  was  not  a proper  person  to 
remain  a member  of  the  society.  If  the  expulsion 
had  been  carried  into  effect  by  that  conduct  on 
the  part  of  the  committee,  I should  not  have 
doubted,  but  for  the  doubt  expressed  by  my 
learned  brothers,  that  these  allegations  would  have 
been  amply  sufficient  to  support  an  action.  The 
case,  then,  according  to  my  view,  comes  to  this, — 
that,  upon  the  allegation  that  he  had  been  “ wrong- 
fully, collusively,  and  improperly  ” expelled  with- 
out being  heard  in  his  own  defence,  I think  it  is 
impossible  to  hold  that  the  society,  having  estab- 
lished the  committee  as  a tribunal  to  determine 
theso  questions,  could  derive  any  benefit  from — I 
will  not  use  the  word  fraud  in  any  other  than  a 
legal  sonse — but  will  say,  the  collusive  and  im- 
proper exercise  of  discretion  by  the  comraittco. 

Then  comes  tho  question  whether  they  were 
justified,  under  any  circumstances,  in  expelling  a 
man  from  the  society,  by  deeming  his  conduct  (to  uso 
tho  words  of  tho  rule)  “ suspicions,”  or  that  he  was 
unworthy  to  remain  a member,  without  commu- 
nicating with  him,  and  giving  him  some  oppor- 
tunity of  explaining  before  they  deomed  him  to  bo 
a character  of  that  description.  The  case  which 
recommends  itself  to  my  sense  of  justice  is  a 
decision  which  was  come  to  after  great  considera- 
tion in  BUtsell  v.  Daniel,  that,  whore  there  was  an 
absolute  power  for  two-thirds  of  the  members  of  a 
partnership  to  exclude  another  without  any  cause 
being  assigned  at  all,  they  would  not  be  considered 
to  be  exercising  that  in  a bond  fide  manner,  if, 
because  some  one  member  had  said  *'I  think  we 
should  get  rid  of  that  man,”  and  persuaded  them 
to  get  rid  of  him  in  that  way ; and  it  was  held  that 
they  ought  to  have  given  him  an  opportunity  of 
being  heard,  and  for  this  reason,  that  one  man  may 
have  had  a prejudice  against  him  and  gone  to  the 
others  behind  his  back  and  stated  the  grounds 
of  that  prejudice,  and  prevailed  upon  two-thirds 
to  sign  his  expulsion,  whereas,  if  he  had  been 
heard,  very  possibly  he  might  have  removed  the 
impression  tne  others  had  derived  from  something 
said  behind  his  back.  If,  the  very  day  after  that 
decision  in  Blieeet  v.  Daniel,  the  partners  had  met 
and  hod  come  to  the  decision  that  the  plaintiff 
should  be  removed  from  tho  firm,  if  the  court  had 
decided  that  they  were  acting  bond  fide , and  not 
out  of  spite  to  him,  or  for  any  illicit  purpose,  but 
only  for  the  benefit  of  tho  partnership,  tnat  deci- 
sion of  removal  would  have  been  perfectly  right. 
So,  hero,  if  the  committee  had  called  the  plaintiff 
before  them,  although  they  had  not  been  able  to 
show  by  cvidonce  that  he  ought  justly  to  be 
deemed  a “ suspicious”  person,  aud  although  they 
were  not  able  to  give  legal  proof  of  his  conduct, 
there  can  bo  no  doubt  that  they  would  have  been 
entitled  to  expel  him.  But,  according  to  the  olio- 
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gut  ions  in  tbi«  declaration  they  never  gave  bim  the 
opportunity  «>l  explaining  hie  conduct,  and  I en- 
tertain no  doubt  (always  supposing  that  these 
allegations  could  have  been  proved),  that  the  plain- 
tiff by  going;  into  a court  of  equity  would  be 
restored  to  his  rights. 

If,  then,  that  is  so,  what  datnage  has  he  really 
sustained?  He  has  not  ceased  to  be  a mem- 
ber; he  has  still  all  his  rights  of  membership, 
and  the  mere  fact  that  the  defendants  have 
done  something  which  is  illegal  aud  void,  does 
not  appear  to  me  to  authorise  him  in  coining 
to  this  court  to  recover  damages ; and  for 
what?,  why,  for  an  ineffectual  attempt  to  expel 
him  from  the  partnership.  Moreover,  it  ap- 
pears to  me  that  there  would  be  great  in- 
convenience in  trying  the  question  whether  the 
plaintiff  has  been  expelled  or  not,  in  the 
absence  of  the  other  numerous  parties  who 
are  interested  in  the  matter.  All  the  partners 
are  interested  in  having  that  question  decided, 
and  if  this  action  proceeded,  we  should  be  trying 
it  behind  their  baclcs ; a matter  that  ought  not,  L 
think,  to  be  left  out  of  consideration.  Indeed,  the 
court  has,  on  various  occasions,  refused  to  entertain 
actions  by  one  partner  against  another  very  much 
on  that  express  ground.  If  they  find  the  matter 
is  so  connected  with  the  partnership  that  complete 
justice  cannot  be  done  in  a court  of  law,  the  courts 
of  law  have  said  that  such  an  action  could  not  be 
allowed,  very  much  on  the  same  priuciple  that  it 
would  be  very  inconvenient  to  maintain  this 
action.  If  this  action  could  be  maintained,  what 
would  be  the  result?  Take  the  case  of  Blissett  v. 
Daniil.  It  would  be  a surprise  to  lawyers  to 
be  told  (which  would  almost  follow  from  Mr. 
Seymour’s  argument)  that  not  only  could  the 
plaintiff  in  that  case  get  relief  by  filing  a bill  in 
Chancery,  bnt,  would  also  be  entitled  to  damages 
from  his  partners  in  an  action  against  them  in  a 
Court  of  Chancery.  The  answer  here  is,  you  are 
not  injured,  because  if  you  go  into  a court  of 
equity  it  would  hold  that  you  have  not  been 
expelled,  and  that  no  action  will  lie.  For  these 
reasons  I agree  with  the  opinion  expressed  by  my 
Lord  and  my  learned  brethren,  and  think  that  the 
demurrer  to  this  declaration  ought  to  be  allowed. 
Judgment  for  the  defendant.  Demurrer  to  the 
declaration  allowed.  Rule  to  set  aside  non- 
suit discharged. 

Attorney  for  the  plaintiff,  W.  Elc.y,  agent  for 
F.  Summers,  Hull. 

Attorneys  for  the  defendants,  Williamson,  Hill 
and  Co.,  agents  for  England  aud  Son,  Goole. 

— OavLt-^- 

COURT  OP  APPEAL  IN  CHANCERY. 

Reported  bj  E.  Stbwart  Rochk  and  H.  Prat,  E»qr»., 

L*w. 

April  20  and  21,  1874. 

(Before  the  Lords  Justices.) 

The  Great  Western  Insurance  Compant  or  New 
York  v.  Cunliffb. 

Marine  insurance — Principal  and  agent --Allow- 
ances— Discount— Negligence — *< Jurisdiction . 

A marine  insurance  covrj>avy,  carrying  on  business 
in  New  Yot  k,  employed  the  defendants,  in  1858, 
as  their  agents  in  this  country  for  the  purpose  of 


taking  risks , and  adjusting  and  paying  losses,  for 
which  they  were  to  receive  a commission  of  jive  per 
cent,  upon  the  premium*  paid  in  each  year.  The 
company  also  effected  insurances  in  this  country 
through  the  defendants. 

On  the  8 th  Dec.  1805,  the  defendants  received  in- 
structions from  the  company  to  reinsure  jifleen 
ships  upon  which  their  lines  were  full.  The  de- 
fendant* endeavoured  to  effect  the  insurances,  but 
in  consequence  of  news  of  a disastrous  gale,  they 
were  unable  to  do  so  except  at  exorbitant  rates ; 
they  therefore  wrote  the  same  day  to  the  company, 
informing  them  thereof,  and  stating  that  they  left 
it  to  the  company,  if  they  deemed  it  necessary,  to 
insure  on  their  side,  where  it  could  he  done  at  a 
profit,  instead  of  here,  where  it  would  have  to  be 
done  at  a loss.  After  sending  this  letter , the  de- 
fen dints  made  no  farther  attempts  to  insure  these 
ships.  Before  the  company  received  this  letter, 
one  of  the  ships  which  the.  defendants  were  directed 
to  reinsure  was  wrecked,  and  thereby  a loss  teas 
incurred  by  the  company. 

On  a bill  by  the  company  praying  for  an  account  of 
the.  transaction s between  them  ami  the  defendants, 
and  for  damages  in  respect  of  the  loss  occasioned 
by  the  defendants'  negligence  in  not  reinsuring  the 
ships  us  directed : 

Held  ( reversing  the  decision  of  Bticon,  V.  C.),  that  a 
claim  for  damages  by  reason  of  the  negligence  of 
an  agent,  could  not  be  enforced  in  a suit  m equity 
for  aw  account  of  the  transactions  between  prin- 
cipal and  agent,  but  that  the  plaintiffs'  remedy 
was  by  action  at  law. 

Under  the  “ credit  ” system  of  conducting  marine 
insurance  business,  which  was  the  system  adopted 
by  the  defendants,  it  is  customary  for  the  under- 
writer to  allow  a discount  of  twelve  per  cent,  to  the 
broker  upon  the  balance,  if  any,  owing  to  the  un- 
derwriter upon  the  settlement  of  accounts  with  the 
broker  at  the  end  of  each  year. 

In  the  agreement  between  the  company  aud  the  de- 
fendants, no  mention  was  made  of  the  remunera- 
tion to  be  received  by  the  defendants  for  reinsuring 
ships  in  this  country. 

In  1886  the  company,  who  had  hitherto  been  igno- 
rant of  the  discount  allowed  by  underwriters  to 
brokers,  were  informed  by  the  defendants  that 
they  were  remunerated  in  that  way,  but  the  com- 
pany made  no  complaint  about  it.  They  now 
contended  that  the  dtfendants,  being  their  agents, 
were  nut  entitled  to  receive  any  benefit  in  the  course 
of  their  agency  except  for  their  jtrincipals , and 
prayed  that  the  defendants  might  be  ordered  to 
account  to  the  company  for  the  discount  received 
by  them  in  respect  of  insurances  effected  for  the 
company : 

Held  (reversing  the  decision  of  Bacon,  V.  C.),  that 
as  no  remuneration  was  provided  in  the  agree- 
ment for  insurances  effected  by  the  defendants, 
they  were  entitled  to  retain  for  their  own  benefit 
the  discount  allowed  to  them  by  the  under- 
writers. 

This  wa3  an  appeal  from  a decision  of  Bacon, 
V.  C. 

The  hearing  in  the  court  below  is  reported 
ante,  p.  219,  where  the  facts  of  the  case  are  fully 
stated. 

The  VicG-Chanoellor  ordered  the  accounts  to  be 
taken  as  prayed  by  the  bill,  and  directed  that  in 
taking  those  accounts  the  defendants  should  be 
charged  with  the  damages  occasioned  Co  the 
plaintiffs  in  respect  of  the  loss  through  the  doleu- 
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(fonts'  neglect  to  reinsure,  and  also  with  the  dis- 
count received  by  them  from  the  underwriters 
over  and  above  the  commission  of  five  per  cent. 

From  this  decision  the  defendants  appealed. 

John  Pearson , Q.C.  and  Millar,  for  the  appel- 
lants.—We  are  entitled  to  retain  the  discount 
allowed  us  by  the  underwriters,  for  in  effecting 
insurances  wc  acted  as  brokers  and  not  as  agents, 
and  are  therefore  entitled  to  the  usual  brokers’ 
remuneration;  there  being  nothing  in  the  agree- 
ment between  us  and  tLe  company  about  re- 
muneration for  effecting  insurances.  By  the 
agreement  we  were  appointed  agents  for  adjusting 
and  paying  losseB  in  London,  and  for  taking 
risks  only,  aud  nothing  can  be  imported  into 
the  agreement  which  is  not  there.  The  trans- 
actions between  the  broker  and  underwriter 
are  distinct  and  separate  from  the  transactions 
between  the  broker  and  tho  assured.  The  law 
of  principal  and  agent  does  not  apply  to  tho 
matter  of  this  discount  received  by  us  from  the 
underwriters,  for  wo  did  not  act  as  agents  in 
tho  matter.  The  practioo  as  to  these  transactions 
is  stated  by  Parke,  B.  in  Power  v.  Butcher  (10 
B.  & C.  1129),  and  it  is  still  more  fully  stated  by 
Blackburn,  J.  in  Xmos  v.  Wickham  (2  Mar. 
Law  Cas.  0.  S.  537;  H C.  B.,  N.S.,  400), 
so  that  the  custom  by  which  a broker  re- 
ceives discount  from  an  underwriter  is  thoroughly 
established  and  recognised.  The  discount  is  paid 
not  upon  any  particular  premium,  but  upon  the 
balanco  of  accounts  between  the  underwriter  and 
the  broker  in  respect  of  all  his  clients  at  the  end 
of  each  year.  As  to  the  claim  for  damages  in 
respect  of  the  loss  sustained  by  reason  of  our  fail- 
ure to  reinsure,  the  remedy  is  at  law  and  not  in 
this  court.  The  accounts  between  us  and  the  com- 
pany are  not  so  complicated  as  to  rendor  them 
unfit  to  be  the  subject  of  an  action  at  law,  and  all 
the  questions  in  this  case  are  rather  questions  that 
ought  to  be  tried  by  a mercantile  jury  than  by  a 
court  of  equity.  But  we  were  net  guilty  of  any 
negligence;  as  agents  wc  were  bound  to  use  the 
same  discretion  and  diligence  as  our  principals 
would  have  used  on  their  own  account,  and  we  were 
justified  in  not  reinsuring  when  we  were  unable 
to  do  so  except  at  exorbitant  rates.  On  finding 
ourselves  unable  to  reinsure  at  tho  ordinary  rates, 
we  at  once  adopted  the  course  which  the  case  of 
Callander  v.  Oelrichs  (5  Bing.  New  Cas.  58)  shows 
to  be  the  proper  one,  and  wrote  to  our  principals, 
stating  that  wc  could  not  insure  at  the  ordinary 
rates.  But  at  all  events,  we  are  entitled  to  set-off 
against  the  damages  the  amount  saved  in  respect 
ot  the  other  fourteen  ships  by  the  same  alleged 
act  of  negligence.  They  also  cited 

Steicart  ▼.  The  Greenock  Marine  Insuranse  Company, 

2 H.  of  L.  Cas.  159  ; 

Dnlsell  v.  Mair,  L Camp-  532  ; 

Airy  ▼.  Bland,  1 Camp.  534a. ; 

Minetl  v.  Forrester,  4 Taunt.  541n. 

Kay,  Q.C.  and  Marten , Q.O.  for  the  respondents. 
— The  defendants  acted  as  our  agonts  in  effecting 
the  insurances.  They  were  in  a fiduciary  position, 
and  could  not  accept  a gratuity.  They  must, 
therefore,  account  to  us  for  tho  discount  received 
by  them  from  the  underwriters  : 

Queen  oj  Spain  r.  Parr,  21  L.  T.  Rep.  N.  S.  555 ; 39 
L.  J.,  N.  9.,  73,  Ch.; 

Turnbull  r.  Garden,  20  L.  T.  Rep.  N.  S.  218  ; 28  L.  J., 
N.  8.,  331,  Ch. 

Their  neglect  to  reinsure  was  a breach  of  trust, 
and  the  defendants,  therefore,  cannot  set-off  against  i 


the  loss  the  amount  that  has  been  saved  by  their 
neglect  and  breach  of  trust.  As  for  the  objection 
that  our  claim  for  damages  ought  to  be  enforced 
in  a court  of  law,  we  contend  that  this  court  has 
jurisdiction  to  assess  tho  damages  in  taking  the 
accounts  between  us  and  the  defendants,  which  are 
too  complicated  to  be  dealt  with  in  a court  of  law. 
They  also  cited 

Sicevtino  r.  Tearce , 1 Mar.  Law  Ca*.  O.  S.  134; 

5 L.  tf.  Rep.  N.  S.  79  ; 30  L.  J.,  N.  S.,  100,  C.  P. 

Without  calling  for  a reply. 

Lord  Justice  James  said:  I am  of  opinion  that 
the  decree  of  the  Vice-Chancellor  must  be  dis- 
charged. Though  filed  as  a bill  for  a general 
account  between  principal  and  agent,  the  bill  was 
really  filed  for  the  purpose  of  getting  the  opinion 
of  this  court  upon  three  questions,  and  three 
questions  only,  which  are  the  sole  questions  that 
havo  to  be  determined.  That  is  tho  mode  in  which 
the  bill  itself  states  the  case.  The  plaintiffs  say 
that  there  arc  three  questions.  Tho  first  is  that 
relating  to  the  neglect  to  reinsure,  which  was  fol- 
lowed by  tho  loss  of  the  ship ; the  second  is  the 
question  of  interest ; and  the  third  is  the  question 
of  discount.  Those  are  tho  only  questions  which 
have  arisen ; the  plaintiffs  say  that  certain  ques- 
tions have  arisen,  and  they  state  the  questions. 
That  being  so,  there  is  no  doubt  upon  tho  face  of 
the  bill  an  admission  against  the  plaintiffs  that  but 
for  those  questions  there  would  be  nothing  to  liti- 
gate about  in  this  court  or  any  other  court.  That 
is  really  the  case,  and  there  is  nothing  to  do  here 
except  to  settle  those  questions. 

Now  how  do  those  three  questions  stand? 
First  of  all,  with  respect  to  the  interest,  I am 
of  opinion  that  the  case  intended  to  bo  made 
by  the  bill  wholly  failed.  Tho  case  made  by 
the  bill,  and  the  ense  intended  to  be  made  by 
I the  bill,  was  not  that  the  defendants  were  not 
| entitled  to  claim  interest  with  respect  to  the 
moneys  which  they  paid,  but  that,  instead  of  charg- 
ing interest  from  the  end  of  the  year,  which  was 
the  proper  time  to  do  it,  they  charged  the  interest 
from  the  time  at  which  the  actual  sums  were  paid 
during  the  year;  and  the  plaintiffs  allege,  there- 
fore, that  the  interest  during  that  portion  of  the 
year  ought  to  be  disallowed.  The  answer  to  that, 
as  stated  by  Mr.  Pearson,  is  this : “ If  we  had  been 
minded  to  do  so,  we  were  entitled  to  have  charged 
interest  from  the  time  tho  premium  was  paid,  or  sup- 
posed to  have  been  paid,  out  we  did  not  do  so;  we 
only  charged  interest  from  the  end  of  the  year  which 
is  upon  the  pleadings  admitted  to  be  right.”  It  ap- 
pears to  me  that  the  defendants  say  : We  never 

did  charge  interest  in  that  way.”  There  is  the  alle- 
gation ; the  accounts  are  produced,  and  there  is  no 
trace  of  any  such  interest  being  charged  except  at 
the  end  of  the  year.  That  was  the  mode  of  cuarg- 
ing  interest  up  to  the  end  of  the  year,  year  by 
year,  upon  the  account  as  it  then  stood,  and  that 
system  went  on  from  the  beginning  to  the  end  of 
the  agency.  The  course  of  dealing  between  the 
parties  fo  established  by  a succession  of  accounts. 

Then  tho  next  question  is  as  to  the  discount,  or 
whatever  it  mny  be  called,  the  allowance  or  gratuity 
which  the  brokers  receive  from  the  persons  with 
whom  they  effect  reinsurances.  And  upon  this 
part  of  tho  case  tho  plaintiffs  say:  “You  are  our 
agents,  and  in  the  course  of  tliat  agency  you  have 
received  a gratuity  which  you  ought  not  to  keep 
yourselves.  You  are  mere  agents,  and,  according 
to  the  principles  of  this  court,  a mere  agent  has 
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no  right  to  receive  any  benefit  himself  in  the 
course  of  his  agency;  he  has  no  right  to  make  any 
rofit  in  th-  -uanc  of  discount  or  anything  of  that 
ind.”  I believe  the  principle  is  laid  down  in  one 
or  two  cases  which  were  before  me,  and  in  which  I 
acted  upon  it;  it  applies  to  the  caso  of  an  agent 
dealing  with  his  principal’s  money,  making  pur* 
chases  for  him,  or  something  of  that  kind,  and 
receiving  something  in  the  shape  of  a gratuity  for 
it.  The  question  in  the  present  case  is,  whether 
the  agent  has  been  otherwise  reimbursed,  and 
whether  he  has  received  a gratuity  of  which  his 
principal  can  be  supposed  to  have  been  ignorant. 
But  here — whether  the  defendants  are  called  in- 
surance brokers,  or  insurance  agents,  or  merchants 
doing  brokerage  business  or  insurance  business, 
the  mere  name  is  a matter  of  not  the  slightest 
consequence  whatever — here  what  was  done  was 
this:  the  defendants  were  merchants  in  London 
minded  to  do  reinsurance  business  as  agents  of  the 
plaintiffs,  and  minded  to  do  other  business  con- 
nected with  it,  and  apparently  doing  insurance 
business,  not  only  for  the  plaintiffs  but  for  other 
clients  who  came  to  them.  As  stated  on  the  part 
of  the  plaintiffs,  they  were  agents  to  underwrite 
aud  to  settle  losses  in  respect  of  policies,  and 
whether  they  be  called  agents  or  not,  they  were 
agents  or  brokers  to  effect  reinsurances  in  those 
cases  in  which  reinsurance  was  thought  right  by 
the  principals  in  New  York.  That  was  a part  of 
their  business.  The  other  part  of  their  business, 
it  is  quite  clear,  was  that  which  was  thought  to  be 
the  most  profitable,  because  it  appears  from  the 
correspondence  that  the  defendants  represented 
that  they  would  not  carry  on  one  part  of  the  busi- 
ness that ; and  it  was  not  likely  that  the 

plaintiffs  would  get  any  other  persons  to  act  as 
agents,  without  allowing  them  to  obtain  the  profits 
of  that  particular  business.  Now,  with  regard  to 
the  other  part  of  the  business,  which  is  the  under- 
writing and  the  settling  of  losses,  an  actual  agree- 
ment was  made,  the  terms  of  remuneration  being 
reduced  into  writing ; but  with  regard  to  the 
effecting  of  reinsurances,  not  only  were  the  terms 
of  remuneration  not  reduced  into  writing,  but  no 
remuneration  ever  was  paid  by  tho  plaintiffs,  or 
supposed  to  be  paid  by  the  plaintiffs  to  the  defen- 
dants at  all.  Yet  this  business  was  done  by  tho 
defendants  to  obtain  profit,  as  they  know  it  to  be 
a profitable  part  of  their  business.  It  was  not 
profitable  by  reason  of  anything  which  was  to  be 
paid  by  the  plaintiffs  to  them  as  tlieir  paid  ser- 
vants. The  view  taken  by  the  Vice-Cnancellor 
seems  to  havo  been,  that  the  defendants  were  paid 
agents  of  the  company,  who  could  not  do  thiB 
business  themselves ; but  they  were  not  paid  ser- 
vants to  do  the  work,  receiving  remuneration  for 
it ; but  they  were  lell;  to  make  the  profit  which 
was  incidental  to  tho  business  itself.  That  was  the 
character  of  their  employment,  otherwise  it  would 
not  have  been  a profitable  employment.  The  profit 
was  not  to  come  from  the  plaintiffs  in  the  shape  of 
any  direct  payment;  it  was  to  lx:  profit  which 
should  enure  to  the  defendants  in  the  ordinary 
course  of  that  kind  of  business.  That  was  the 
business  of  going  to  underwriters,  and  getting  the 
underwriters  to  accept  the  risks,  paying  them  the 
premium  for  it.  That  is  a well  known  business.  In 
going  to  underwriters  to  obtain  tho  insurances, 
they  also  go  to  Lloyd’s,  to  the  persons  connected 
with  that  kind  of  business.  Whether  ho  be  called 
a broker  or  noVthe  person  who  is  tho  agent  for 


the  merchant  for  this  purpose,  goes  and  effects  the 
insurance  and  he  receives  a discount  of  five  per 
cent.  In  the  particular  form  which  was  adopted 
in  the  present  case,  the  defendants  received  a dis- 
count of  five  per  cent.,  which  they  put  into  their 
own  pockets.  They  wero  paid  by  the  underwriter 
instead  of  by  their  principal.  And  then  by  a prac- 
tice quite  as  well  known,  recognised  by  everybody 
connected  with  the  business,  recognised  in  the 
courts  of  law  in  this  country,  and  referred  to  over 
and  over  again,  upon  the  settlement  of  the  accounts 
they  received  a gratuity  of  twelve  per  cent,  upon  tho 
balance,  if  the  balance  happened  to  be  a favourable 
one — that  is,  if  the  underwriter  finds  it  to  be  a 
rofi  table  account,  he  gives  twelve  per  cent,  upon  the 
alance  to  the  broker  who  brought  the  business  to 
him.  It  is  not  upon  the  particular  transaction,  as 
I gather,  but  it  is  upon  the  whole  result  of  the 
transactions  which  the  broker  has  introduced  to 
the  particular  underwriter ; all  the  business  done 
between  them  during  the  whole  year  is  taken  into 
account.  That  is  the  established  remuneration 
which  a broker  receives  for  doing  that  business.  In 
my  opinion  that  is  as  right  a thing  os  the  five  per 
cent,  discount.  The  plaintiffs  have  never  disputed 
that  the  defendants  were  entitled  to  retain  in  their 
own  pockets  tho  five  per  cent.  They  say:  “Wo 
knew  that,  but  we  did  not  know  of  the  other.”  They 
never  inquired.  They  say  : “ Wo  meant  it  to  be 
according  to  tho  usual  practice,”  and  they  never 
made  any  inquiry  about  it  until  the  year  1866, 
when  it  nppears,  upon  their  own  case,  that  they 
had  some  correspondence  with  the  defendants, 
who  told  them  what  the  nature  of  their  profit 
was.  That  was  communicated  to  the  chairman 
and  some  other  loading  officer  of  the  company  in 
1806 ; it  was  known  by  two  persons,  one  of  whom 
was  the  chairman, I think, and  the  other  the  deputy- 
chairman  of  the  company;  both  these  persons  knew 
it  in  the  year  18643.  It  is  not  pretended  that  there 
was  a shadow  of  complaint  by  these  gentlemen  at 
tho  time;  they  allow  the  matter  to  go  on  daring 
the  remainder  of  the  year  1866,  during  the 
whole  of  the  year  1867,  and  during  a part  of 
1868,  without  the  slightest  suggestion  that  there 
was  anything  wrong  in  what  these  parties  were 
doing,  and  they  continued  upon  the  footing 
that  that  was  to  be  the  mode  of  their  re- 
muneration. Thero  is  tho  fact  that  this  mode 
of  remuneration  was  known  to  the  company  in 
the  year  1866,  and  the  defendants  were  allowed  to 
go  on  doing  their  work  upon  that  understanding. 
I think  that  the  dispute  on  the  part  of  the  plain- 
tiffs is  deficient  in  honesty  as  well  as  in  law.  I think 
that  they  ought  not  to  have  disputed  the  matter 
when  they  had  nllowed  the  defendants  to  go  on 
after  1866,  even  if  they  had  any  reason  to  find  fault 
before.  That  disposes  of  the  question  of  interest, 
and  of  the  quest  ion  of  the  so  called  discount. 

Then  with  regard  to  the  third  point:  I am  clearly 
of  opinion  that  this  never  could  be  tho  subject  of  a 
suit  in  equity.  I asked  in  vain  for  any  authority 
in  which  it  is  laid  down  that  where  there  is  an  out- 
standing account  betweeu  principal  and  agent 
you  can  introduce  into  that  account  a mere  item 
of  damages  occasioned  by  the  nogligenoe  of  the 
agent  in  disobeying  some  instructions  of  his  prin- 
cipal. The  most  analogous  case  to  it  is  that  which 
I suggested,  of  taxing  a solicitor's  bill  aud  taking 
cash  accounts.  1 have  never  heard  that,  in  such  a 
case  as  that,  one  can  introduce  into  the  account  the 
loss  sustained  by  the  negligence  of  the  solicitor  in 
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carijing  on  the  action  improperly,  or  never  investi- 
gating the  case  at  all.  That  most  be  left  to  the 
common  remody  of  an  action  at  law  for  nepliponce. 
One  case  with  regard  to  a solicitor  was,  I think, 
referred  to,  in  which  the  demurrer  to  a cross  bill 
was  overruled ; there  the  solicitor,  having  security 
for  his  costs,  filed  a bill  to  enforce  that  security, 
and  there  was  a cross  bill  saying  that  there  was 
nothing  due  because  there  had  been  so  much 
negligence  that  tho  solicitor  was  not  entitled  to 
recover.  That  was  totally  different ; that  case  was 
as  to  the  amount  due  upon  tho  security  and  the 
question  raised  by  the  cross-bill  would  necessarily 
arise  with  regard  to  enforcing  the  security.  But 
with  that  exception,  that  single  exception,  no  case 
is  suggested  in  which  an  action  for  negligence  has 
been  brought  into  this  court  merely  because  there 
has  been  some  money  account  between  the  porson 
who  has  been  the  employer  and  the  porson  who  has 
been  the  employed  in  the  matter  in  which  the 
alleged  negligence  has  arisen.  I am  therefore  of 
opinion  that  this  bill  was  not  right.  The  answer 
contains  the  same  objection  as  if  the  bill  had  been 
demurred  to. 

I am  of  opinion  that  the  demurrer  would  have 
been  allowed  and  ought  to  have  been  allowed,  if 
there  had  been  a demurrer  to  the  bill;  and,  that 
being  so,  I am  of  opinion  that  as  all  the  three  points 
which  have  arisen  and  which  are  the  only  points 
raised  by  the  bill  being  decidod  against  tho  plain- 
tiffs, tho  only  consequence  is  that  the  bill  must  be 
dismissed  with  costs. 

Lord  Justice  Hellish. — I am  of  the  same  opinion. 
The  first  question  I have  to  consider  is,  wnat  re- 
muneration were  tho  defendants  entitled  to  charge 
the  plaintiffs  for  acting  as  agents  for  the  plaintiffs 
in  effecting  reinsurances  and  making  themselves 
liable  to  pay  the  premiums  on  those  reinsurances 
to  tho  underwriters  ? Now  the  plaintiffs,  being  a 
large  insurance  company  in  New  York,  by  the 
letter  of  the  15th  June  1858  proposed  to  the 
defendants  to  act  as  their  agents  for  the  purpose 
of  paying  the  amount  due  on  policies  when  losses 
occurred  which  they  were  going  to  make  payable 
in  England.  That  was  the  principal  matter  for 
which  they  wished  to  employ  the  defendants,  and 
they  asked  what  would  be  the  charge  the  defend- 
ants would  make  if  they  were  appointed  agents  for 
that  purpose.  And  the  defendants  auswered  that 
their  charge  would  be  per  oent. ; and  that  those 
were  tho  usual  terms  for  paying  and  settling 
claims.  Then  the  plaintiffs  accept  that  offer,  ana 
mention  in  tho  letter  in  whicn  they  accept  it 
that  “ we  shall  frequently  have  reinsurance  and 
other  business  negotiations  to  make  through  you,” 
but  they  ask  no  question  as  to  wbat  will  bo  the 
charge  which  the  defendants  will  make  for  effecting 
■uch  reinsurances.  Tho  defendants  accept  the 
employment  and  accordingly  the  business  goes  on 
and  is  transacted  between  tho  Iwo  parties,  and  large 
quantities  of  reinsurances  are  effected.  In  the 
accounts,  so  far  as  wo  havo  them  boforo  us,  they 
simply  charge  the  plaintiffs  with  the  full  amount  of 
thepremium8  with  interest  payable  from  the  1st  Jan. 
succeeding  the  time  when  the  particular  insurances 
are  mado ; and  the  plaintiffs  go  on  settling  the 
accounts,  and  p&yiDg  from  time  to  time  during  tho 
eight  years,  making  no  objection  to  that  mode  of 
charging.  From  that  it  is  obvious  that  they  were 
not  charged  any  brokerage,  nor  did  they  pay  any. 

Then  it  is  quite  obvious  that  they  must  have 
known,  and  they  do  not  deny  that  they  did  knolr, 


that  the  defendants  wero  to  be  remunerated  by 
receiving  a certain  allowance  and  discount  from 
the  underwriters  with  whom  they  made  tho  bar- 
gains. It  is  easv  to  ascertain  bv  inouirv  what  is 
the  usual  and  ordinary  charge  which  agents  who 
effect  reinsurances  are  entitled  to  make.  If  a 
person  employs  auother  who,  he  knows,  carries  on 
a large  business,  to  do  certain  work  for  him,  and 
does  not  choose  to  ask  him  what  his  charge  will  be, 
and  in  fact  knows  that  he  is  to  be  remunerated, 
not  by  him,  but  by  tbo  other  party,  which  is 
very  common  in  mercantile  business — if  he  knowB 
that  the  agent  is  to  be  remunerated  by  tho  other 

Kwith  whom  the  business  is  transacted,  and 
es  not  choose  to  take  the  trouble  to  inquire, 
and  does  uot  think  it  worth  while  to  ask,  what  the 
amount  is,  ho  must  pay  the  ordinary  amount  which 
such  agents  do  charge.  What  is  the  ordinary 
amount?  There  is  no  dispute  about  it.  Mr. 
Lathers  speaks  about  it;  in  his  affidavit  ho  says — 
“ The  ordinary  course  of  transacting  marine 
insurance  business  at  Lloyd’s  is  according  to 
ono  of  two  systems  known  respectively  as  the 
cash  system  and  tho  credit  system.”  Then  he 
goes  on  to  describe  the  cash  system,  and  then 
he  says — “Tho  credit  system  is  as  follows : 
The  broker,  as  in  the  former  system,  is  debited 
with  the  premium  and  credited  with  the  five  per 
cent,  for  brokerage  in  his  account  with  tho  under- 
writer upon  the  insurance  being  effected.  Tho 
account  is  continued  up  to  tho  31st  Dec.  in  each 
year,  and  in  this  account  the  underwriter  is 
debited  with  the  losses  which  have  arisen  upon  the 
risks  protected  by  insurances,  and  if  upon  the 
balance  of  the  account  the  amount  of  the  premiums 
less  brokerage  exceeds  tho  amount  of  tho  losses,  so 
that  the  underwriter  has  money  to  receive,  the 
underwriter  allows  to  tho  broker  a reduction 
of  twelve  per  cent,  upon  the  balance  which  the 
broker  pays  to  the  underwriter.  On  the  other 
hand,  if  the  losses  exceed  the  premiums  les9  broker- 
age, the  broker  does  not  recoive  any  allowance 
upon  the  amount  of  tho  premiums  which  ho  pays  in 
account.  This  deduction  or  allowance  of  twelve 
per  cent,  is  called  * discount.’  ” That,  ho  says,  is 
the  ordinary  remuneration  which  a broker  receives. 
Now  what  are  tho  reasons  alleged  by  the  Great 
Western  Insurance  Company  why  they  should  not 
pay  to  tho  defendants  tho  ordinary  charge— it 
seems  to  me  immaterial  whether  you  call  the  agent 
a broker  or  not — why  they  should  not  pay  the  ordin- 
ary charge,  admitted  to  bo  so,  which  is  allowed  to  and 
received  by  agents  who  effect  insurances  ? It  is 
thus  stated  in  Mr.  Lathers’  affidavit. — “ In  the 
year  1860  I and  tho  plaintiff  company  for  the  first 
time  discovered  from  the  information  obtained  by 
Mr.  John  Bains  Parker,  tho  Vice-President  of  the 
company,  who  was  then  in  England,  that  the  firm 
of  John  Pickcrsgill  and  Sons,  although  crediting  or 
allowing  to  the  plaintiff  company  only  the  broker- 
age of  five  per  cent,  as  allowed  by  the  underwriters, 
in  fact  obtained  from  the  underwriters  an  additional 
allowance  or  discount  os  stated  in  the  bill  of  com- 
plaiut.  Tho  fact  is  that  tho  firm  of  John  Pickors- 
gill  and  Son  conducted  the  business  of  the  said 
reinsurances  according  to  tho  credit  system,  and 
thereby  obtained  the  said  discount  of  twelve  per 
cent,  on  the  balance  payable  to  the  underwriters  at 
the  end  of  the  year.  I had  not,  ndr  to  the  best  of 
my  knowledge,  information,  and  belief,  had  the  said 
company  or  any  person  on  their  behalf,  any  inform- 
ation or  intimation  of  the  Baid  John  Pickersgill  and 
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Son  obtaining  such  benefit  or  advantage  until  the 
discovery  of  tno  fact  thereof  in  tho  year  1806  as 
aforesaid.” 

Now  tho  sole  question  to  bo  decided  is  whether 
the  circumstance  that  the  Great  Western  In- 
surance Company  — the  business  having  been 
earned  on,  I think,  from  1858  to  1868— did  not 
discover  this  practice  as  to  the  underwriters 
allowing  the  twelve  per  cent,  upon  any  profit  that 
might  be  made  upon  the  htmines-  us  between  the 
broker  and  the  underwriter,  until  the  year  1866,  is 
any  reason  why  they  should  be  allowed  to  teopen 
this  matter,  and  have  an  account,  and  obtain  a 
share  or  the  whole  of  the  twelve  per  cent,  for  them- 
selves. Even  if  they  had  never  discovered  it  until 
after  the  whole  account  wus  closed,  I am  of  opinion 
that  if  a principal  employs  an  agent,  and  does  not 
state  what  his  remuneration  is  to  bo,  and  the  agent 
goes  on  and  transacts  business  on  that  footing,  the 
principal  knowing  that  the  agent  is  to  receive  his 
remuneration  from  the  other  persons  with  whom  he 
deals,  and  not  choosing  to  astc  what  the  amount  is, 
he  is  bound  by  what  the  custom  and  usage  is, 
though  he  doos  not  know  it.  Secondly,  I entirely 
agree  with  what  the  Lord  Justice  has  said,  that 
they  having  discovered  it  in  the  year  1866,  ought 
to  nave  stopped  at  once  and  not  to  have  gone  on 
dealing  for  two  years  more  without  making  any 
objection,  and  then  saying  what  they  did.  There 
is  no  reason  to  suppose  that  Messrs.  Piekersgill 
and  Son  would  hnvo  consented  to  act  for  them  on 
any  other  than  the  ordinary  footing,  and  if  the 
plaintiffs  had  gone  to  thorn  in  1866  and  said  " You 
must  give  us  the  twelve  per  cent.,”  they  would 
have  said,  “No,  thank  you;  go  and  take  your 
business  elsewhere,  and  see  if  you  can  find  another 
broker  who  will  do  your  business  for  less.”  The 
case  seems  to  me  also  quite  clear  on  the  question 
of  interest,  because  the  matter  has  been  settled 
ever  since  the  time  of  Lord  Mansfield,  with  refer- 
ence to  this  very  peculiar  business  of  insurance 
agents  and  brokers,  that  though  the  premium  may 
never  have  boon  paid  by  the  assured  to  the  broker, 
and  mny  not  have  been  paid  by  the  broker  to  the 
underwriter,  yet,  as  between  the  assured  and  tho 
broker,  it  is  considered  to  have  been  paid  from  the 
moment  of  the  insurance  being  effected,  and  tho 
broker  makes  his  own  bargain  with  the  assured 
as  to  when  the  premium  is  to  be  paid  to  him,  and 
the  broker  makes  his  own  bargain  with  the  under- 
writer when  the  premium  is  to  be  paid  to  him. 
The  bargain  was,  as  is  proved  by  tho  account — and 
there  is  nothing  unreasonable  in  it — that  the 
defendants  would  give  tho  plaintiffs  credit  up  to 
the  end  of  the  year,  which  is  exactly  the  same  time 
as,  according  to  the  credit  system,  the  underwriter 
gives ; and  if  it  was  not  paid  at  tho  end  of  the 
year,  then  iuterest,  as  on  a mercantile  account, 
was  to  be  charged  from  that  time.  That  appears 
to  rao  to  bo  perfectly  correct,  and  there  seems  to 
me  to  be  no  reason  at  all  why  this  account  should 
be  taken  and  tho  matter  reopened  for  the  purpose 
of  making  fishing  inquiries,  for  which  there  is  no 
occasion  or  ground  whatever,  whether  payments 
were  made  to  the  underwriters  on  the  1st  Jan.  or 
some  time  afterwards.  It  appears  to  me  that  there 
ia  no  right  to  make  any  such  inquiries. 

I also  entirely  agree  that,  as  to  tho  last  matter, 
this  is  not  a case  for  a court  of  equity,  but  is 
only  a case  for  a court  of  law.  I should  say  that 
though  generally  1 am  very  sorry  to  send  suitors 
from  this  court  fro  bring  their  suits  in  aaother 
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court,  yet  in  this  particular  instance  I cannot  help 
thinking  that  it  is  really  a case  for  a mercantile 
iury  sitting  at  Guildhall  to  say  whether  there  has 
been  negligence  in  not  reinsuring  this  ship,  for 
which  the  defendants  ought  to  be  liable.  I am  very 
glad  not  to  be  obliged  to  express  an  opinion  one 
way  or  the  other  on  the  subject,  no  case  having 
been  cited  to  us  in  which  the  court  of  equity  ever 
has  taken  upon  itself  to  decide  such  a question. 

1 am  of  opinion  tl  at  the  court,  is  not  called  upon 
to  decide  it,  when  the  objection  is  taken,  as  it  is 
here. 

Appeal  allowed  and  bill  dismissed  with  cost*. 
Solicitors  for  the  appellants,  Walton,  Bubb,  and 
Walton. 

Solicitors  for  the  respondents,  Hollams,  Son,  and 
Coward. 

COURT  OP  QUEEN'S  BENCH. 

Report**!  by  J.  Shortt  nn<!  M.  W.  MlKku.au,  E «qra.. 
Bat  ri*  ter*- at- Law. 

May  5,  and  July  6,  1874. 

Cort  t>.  Patton. 

Marine  assurance — Concealment  of  material  fact — 
Insurance  made  by  agent  subject  to  approval  of 
assured— Knowledge  of  assurer  after  initialling 
of  slip,  but  before  ratification  and  before  execu- 
tion of  policy. 

„i  slip  being  in  practice  the  complete  and  final  con- 
tract between  the.  parties  to  a contract  of  marine 
insurance,  although  not  enforceable  at  law  or  in 
equity,  there  is  tie  obligation  o»  the  assured  to 
communicate  a material  fact  that  comes  to  his 
knowledge  after  the  initialling  of  the  slip  and 
before  the  issuing  of  the  policy  ; nor  does  the  fact 
that  the  contract  has  been  entered  into  by  the  agent 
of  the  assured  and  the  slip  been  initialled  by  the 
underwriter,  subject  to  the  approval  of  the  assured, 
and  that  the  ratification  of  the  assured  does  not 
fake  place  until  after  the  material  fact  comes  to 
his  knowledge,  entitle  the  underwriter  to  have  the 
fact  communicated  to  him. 

In  an  action  upon  a policy  of  marine  assurance, 
the  plaintiffs  replied  to  a pica  of  the  concealment 
of  a material  fact,  that,  before  they  had  know- 
ledge of  the  fact,  their  agent  had  entered  into  an 
agreement  with  the  defendant  to  effect  this  as- 
surance by  the  latter's  initialling  a slip;  and 
that  if  they  had  communicated  the  fact  to  the 
defendant  when  they  first  knew  it,  he  would  still 
in  honour,  conscience,  and  good  faith,  have  been 
bound  to  subscribe  his  name  to  the  policy  sued 
upon.  The  court  had  held  this  replication  good 
on  demurrer,  and  the  jury  at  the  trial  found  a 
verdict  upon  it  for  the  plaintiffs. 

Held,  upon  the  authority  of  Hagedorn  r.  Oliverson 
(2  M.  $r  8.  485)  that  the  admitted  circumstances, 
— defendant  having  entered  into  this  agreement 
with  plaintiffs'  agent  subject  to  plaintiffs'  ap- 
proval, and  plaintiffs'  ratification  not  having 
taken  place  till  after  he  obtained  knowledge  of 
the  material  fact  concealed, — made  no  difference 
to  the  legal  validity  of  the  verdict  upon  the  repli- 
cation. 

This  was  an  action  upon  a policy  of  marine  assur- 
ance tried  before  Ooekburn,  C.J.,  at  Guildhall.  A 
verdict  was  found  for  the  plaintiffs,  but  leave  was 
reserved  to  the  defendant  to  move  to  enter  a non- 
suit. 


MARITIME  LAW  CASES. 


803 


Q.  B.]  Coky  t>. 


Defendant  pleaded  as  a 6th  plea,  concealment  of 
a material  fact,  viz.,  that  the  said  ship  having  set 
sail  and  departed  on  the  said  voyage  with  the  said 
goods  on  board  had  met  with  an  accident  and 
misfortune  whilst  proceeding  on  the  said  voyage. 

To  this  the  plaintiffs  replied  that  before  they 
had  any  knowledge  of  the  material  fact,  they, 
being  at  a distance  from  the  defendant,  by  a letter 
written  by  them  to  their  agent  instructed  their 
said  agent  to  effect  the  said  insurance,  and  the 
plaintiffs  said  that  they  had  no  knowledge  of  the 
said  material  fact  until  after  the  lapse  of  a reason- 
able time  for  their  agent  to  agree  with  an  under- 
writer or  underwriters  to  insure  the  said  goods, 
and  to  settle  with  him  or  them  the  terms  ana  pre- 
mium on  and  for  which  the  said  insurance  should 
be  effected,  and  the  plaintiffs  said  that  in  the  ordi- 
nary course  of  business  their  said  agent  ought  to 
have  agreed  and  settled  as  aforesaid  before  they, 
the  plaintiffs,  knew  of  the  said  material  fact ; and 
the  plaintiffs  said  that  before  they  knew  the  said 
fact  the  said  agent  did  apply  to  the  defendant  as 
such  underwriter  as  aforesaid  to  insure  the  SAid 
goods  and  settle  and  arrange  with  the  defendant 
the  terms  and  premiums  on  and  for  which  the 
defendant  would  insure  the  same,  and  the  defen- 
dant made  a binding  agreement  with  the  said 
agent  to  insure  the  same  on  those  terms  and  for 
that  premium,  and  became  in  honour,  oouscience, 
and  good  faith,  though  not  in  law  bound  to  submit 
a policy  for  insuring  the  said  goods  on  those 
terms  and  for  that  premium : and  the  plaintiffs 
said  that  if  the  said  material  fact  and  plaintiffs’ 
said  knowledge  of  it,  and  the  premises  aforesaid 
had  afterwards  been  made  known  to  the  defendant, 
he  would  still  in  honour,  conscience,  and  good 
faith,  have  been  bound  to  subscribe  himself  to  the 
plaintiffs  for  sucb  a policy  as  aforesaid,  and  the 
plaintiffs  said  that  the  policy  in  the  declaration  men- 
tioned was  the  policy  which  the  deleudant  was  so 
bound  to  subscribe  as  aforesaid  : and  the  plaintiffs 
said  that  they,  the  plaintiffs,  knowing  as  the  fact 
was  that  in  due  course  of  business  at  the  time 
when  they  first  had  knowledge  of  the  said  material 
fact  either  a policy  for  insuring  the  said  goods  in 
pursuance  of  their  instructions  would  be  effected, 
or  that  such  an  agreement  would  be  made  by  some 
underwriter  or  underwriters  which  would  in 
honour,  conscience,  and  good  faith  bind  him  or 
them  to  subscribe  a policy  for  effecting  the  said 
insurance,  did  in  good  faith  abstain  from  commu- 
nicating the  said  material  fact  to  their  said  agent 
or  to  the  defendant  which  is  the  concealment  in 
the  6th  plea  mentioned. 

This  replication  had  been  held  good  on  de- 
murrer (ante,  vol.  1.,  p.  225;  26  L.  T.  Rep.  N.S.  161 ; 
L.  Rep.  7 Q.  B.  304) ; and  the  jury  found  that  the 
alleged  pmctice  of  merchants  was  proved.  It 
was  admitted,  however,  that  the  slip  was  initialled 
subject  to  the  approval  of  tho  plaintiffs  as, to  the 
amount  of  premium,  and  that  they  did  not  ratify 
their  agent s contract  until  after  they  knew  of  the 
accident  to  the  ship.  The  point  reserved  by  the 
Lord  Chief  Justice  was  whether  these  admitted 
circumstances,  which  are  more  particularly  de- 
scribed in  the  judgment,  made  any  difference  to 
the  legal  validity  of  the  verdict  upon  the  repli- 
cation. 

A rule  nisi  had  been  obtained,  calling  upon  the 
plaintiffs  to  show  cause  why  the  verdict  should  not 
be  set  aside  and  a nonsuit  entered  in  pursuance  of 
the  leave  reserved  on  the  grounds  that  the  custom 
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found  by  tho  jury  was  not  sufficient  in  law  to  sup- 
port a verdict  for  the  plaintiffs,  and  that  upon  the 
whole  case  there  was  no  evidence  to  support  the 
replication,  or  any  amended  replication ; also  why 
a new  trial  should  not  be  had  on  the  ground  that 
the  verdict  was  against  the  weight  of  the  evidence. 

TTu'jh  Shield  showed  cause.— The  effect  of  the 
decision  of  the  demurrer  in  this  case  was  that  the 
limit  of  the  term  for  obligatory  disclosure  of 
material  facts  is  when  the  underwriter  signs  the 
slip;  this  may  be  either  law  or  custom,  and  the 
plaintiffs  have  both  in  their  favour.  [Blackburn,  J. 
— The  (mention  is  whether  the  duty  to  disclose  a 
material  fact  does  not  continue  until  the  ratifica- 
tion of  the  contract.  Quain,  J. — It  has  been  held 
that  the  subsequent  ratification  of  an  unauthorised 
stoppage  in  transitu  has  not  the  effect  of  altering 
retrospectively  the  ownership  of  the  goods.  Bird 
v.  Brown  (4  Ex.  786).  Cockburn,  C.  J. — The  under- 
writer said  to  the  assurer’s  agent,  1 enter  into  this 
contract  on  condition  that  your  principal  ratifies. 
Is  that  not  on  the  implied  condition  that  the  state 
of  things  then  existing  must  also  exist  at  the  time 
of  ratification?]  There  is  no  evidence  of  any  such 
condition  on  the  underwriter’s  part  when  he 
initialled  the  slip;  and  the  jury  have  practically 
found  that  the  custom  alleged  in  the  replication 
was  proved,  and  that  it  was  not  dependent  upon 
the  priority  of  the  plaintiffs’  knowledge,  or  their 
ratification. 

Matthews,  Q.  0.,  and  Wat  kin  Williams,  Q.  0. 
supported  tho  rule  for  tho  defendant. — The  cus- 
tom proved  at  the  trial  did  not  touch  the  question 
of  ratification.  [Quain,  J. — Why  does  not  the 
custom,  that  nothing  after  the  slip  can  affect  the 
assurer’s  duty  to  disclose,  include  ratification?] 
There  was  no  binding  agreement  between  the 
parties  before  the  plaintiffs  knew  of  the  material 
fact  concealed.  Until  ratification  there  was 
nothing  to  bind  the  plaintiffs,  and  therefore  until 
then  the  defendant  could  not  be  bound.  The  fact 
that  the  slip  was  initialled,  subject  to  approval,  is 
cogent  evidence  that  until  ratification  it  was  not 
intended  to  bo  binding,  as  the  House  of  Lords 
held  with  respect  to  a paper  containing  heads 
of  an  agreement  sent  to  a solicitor  to  reduce  into 
form:  (Uidgway  v.  Wharton,  6 H.  of  L.  Cas.  238.) 
At  p.  305,  Lord  Wensleydale  said:  “These  cases 
often  occur  in  courts  of  law,  and  the  question 
then  always  is,  whether  the  parties  mean  to  em- 
body the  contract,  mode  by  parol,  in  writing  P If 
they  do,  nothing  binds  them  till  it  is  written.’’  It 
was  held  in  Bouiledge  v.  Grant  (4  Bing.,  653),  the 
defendant  having  offered  to  purchase  a house,  and 
to  give  plaintiff  six  weeks  for  a definite  answer, 
that  before  the  offer  was  accepted,  the  defendant 
might  retract  it  at  any  time  during  the  six  weeks. 
So  in  Cooke  v.  Oxley  (3  T.  R.  653),  defendant 
having  proposed  to  sell  goods  to  plaintiff,  gave  him 
a certain  time,  at  his  request,  to  determine 
whether  he  would  buy  them  or  not.  Plaintiff 
within  that  time  determined  to  buy  them,  and 
gave  notice  thereof  to  defendant ; yet  tho  latter 
was  not  liable  ia  an  action  for  not  delivering  them, 
for  the  plaintiff  not  being  bound  by  the  original 
contract,  there  was  no  consideration  to  bind  the 
defendant.  Lord  Kenyon  said  : “ Nothing  can 
be  clearer  than  that  at  the  time  of  entering  into 
this  contract,  the  engagement  was  nil  on  one  side 
the  other  party  was  not  bound ; it  was  therefore 
nudum  pactum."  [Blackburn,  J. — 1b  not  Hags- 
dom  y.  Oliver  son  (2  M.  & S.  485,  cited  in  Story 
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on  Agency,  sect.  285,)  exactly  in  point  with  regard 
to  the  present  case?]  There  the  insurance  was 
in  the  name  of  the  broker,  &b  well  as  other  per- 
sons, and  the  contract  existed  from  the  beginning; 
it  was  not  dependent  upon  the  approval  of  a prin- 
cipal. The  policy  was  effected  in  the  usual  form 
by  plaintiff  as  well  in  his  own  name  us  for  and  in 
the  name  of  all  and  every  other  person,  Ac.,  for 
the  benefit  of  S.,  an  alien  enemy,  and  plaintiff 

{>rocurod  a licence  to  legalise  the  voyage,  and  a 
oss  happened ; and  two  years  afterwards,  S.,  by 
letter  to  the  plaintiff,  adopted  the  insurance:  it 
was  held  that  the  plaintiff  might  recover  against 
the  underwriter,  averring  the  interest  in  S.  There 
the  broker  and  underwriter  professed  to  make  a 
final  contract  between  them  ; there  was  nothing 
wanting  but  mere  ratification.  [Blackburn,  J. — 
Nor  is  there  here.]  There  is  nothing  here  to 
show  more  than  a proposal  on  the  underwriter's 
part.  [Cockburn,  C.  J. — The  initials  on  the  slip 
go  further  than  that.]  They  do  not  constitute  a 
contract  with  the  principal.  Until  both  parties 
were  bound,  there  could  be  no  contract.  Here 
there  was  no  binding  contract  on  the  broker 
before  knowledge  of  the  accident  was  obtained; 
much  less,  therefore,  was  there  a contract  binding 
upon  the  principal. 

Cockburn,  0.  J. — We  are  all  agreed  that  the 
plaintiff  ib  entitled  to  our  judgment,  and  that  the 
rule  should  be  discharged;  but  we  will  take  time 
to  give  our  reasons.  Cur.  adv.  vult. 

July  6. — Cockburn,  C.J.,  delivered  the  judgment 
of  the  court  (Cockburn,  C.J.,  Blackburn,  Qu&in, 
and  Archibald,  JJ.). — This  was  an  action  on  a 
policy  of  insurance  on  goods. 

The  pluintiffs,  who  are  colliery  owners  and 
merchants  at  Cardiff,  having  had  a cargo  of 
coals  shipped  on  their  account  on  board  the 
ship  Ceylon,  by  their  agents  at  Newcastle,  wrote 
on  the  19th  April  1870,  to  insurance  brokers 
in  London  to  effect  an  insurance  thereon,  limit- 
ing tho  amount  of  premium  to  30s.  a ton.  The 
broker's  clerk  thereupon  proceeded  to  Lloyd's, 
and  saw  one  Butherford,  who  was  in  the  habit 
of  underwriting  for  the  defendant,  and  whose 
authority  was  not  disputed ; and  on  Rutherford 
lefusing  to  insure  the  cargo  at  less  than  35s.  a 
ton  agreed  to  give  that  amount  of  premium, 
whereupon  Rutherford  initialled  the  slip.  It  did 
not  appear  that  the  broker  had  a discretionary 
authority  to  exceed  the  liraitB  prescribed  by  tho 
plaintiffs  as  to  the  amount  of  premium,  and  it 
must  be  taken  that  the  slip  was  initialled  subject  to 
the  ratification  of  the  plaintiffs,  more  especially  as 
in  this  instance  the  letter  of  the  plaintiffs  to  the 
brokers  was  shown  to  Rutherford,  who  thereupon, 
according  to  his  own  account,  initialled  subject  to 
approval.  By  the  practice  of  Lloyd’s,  as  stated 
by  Mr.  Rutherford  in  evidence,  “ if  an  agent  agrees 
to  give  a higher  premium  than  his  instructions 
warrant,  and  tho  underwriter  initials  knowing  it, 
if  the  principal  ratifies,  the  underwriter  is  bound.” 
The  plaintiffs  in  the  present  case  did  in  fact  ratify 
wbat  their  brokers  had  done,  and,  if  this  were  all, 
the  case  would  be  free  from  difficulty.  But  it  so 
happened  that  between  the  time  of  initialling  tho 
slip  and  the  signing  the  policy,  viz.,  on  tho  after- 
noon of  the  20th  April,  the  plaintiffs  became  aware 
of  the  loss  of  the  Ceylon,  but  failed  to  communi- 
cate that  fact  to  the  defendant. 

The  case  came  before  this  court  on  demurrer 
(ante,  vol.  1,  p.  225  ; 26  L.  T.  Rep.  N.  S.  101, 


and  L.  Rep.  7 Q.,  B.  304),  but,  as  the  facts  then 
stood  on  the  record,  the  fuct  that  the  Blip  was 
initialled  subject  to  ratification  by  tho  assured, 
was  not  before  the  court.  Upon  the  facts  as  then 
appearing  on  tho  record,  thiB  court  gave  judgment 
in  favour  of  the  plaintiffs  on  the  ground  that,  ac- 
cording to  the  usage  of  those  engaged  in  marine 
insurance,  the  initialling  of  the  slip  constitutes  a 
complete  and  final  contract,  binding  upon  them  in 
honour  and  good  faith,  whatever  events  might 
subsequently  happen ; and  tbat  consequently  the 
assured  need  not  communicate  to  the  undei  writer 
facts  material  to  the  risks  insured  against,  which 
came  to  his  knowledge  between  the  time  of 
initialling  the  slip  and  that  of  signing' the  policy; 
and  the  only  question  now  before  us  is  whether 
the  fuct  appearing  on  tho  trial— that  the  slip  was 
initialled  subject  to  ratification  by  the  assured — 
constitutes  a material  difference  from  tho  facts  as 
appearing  on  the  record  when  the  former  judg- 
ment was  given,  and — by  reason  that  the  contract 
was  still  open,  as  was  contended  on  the  argument 
before  us — entitles  the  underwriter  to  have  the  loss 
communicated  to  him. 

Upon  this  point  we  have  entertained  consider- 
able doubt,  but  as  the  case  of  Hagedom  v. 
Oliverson  (2  M.  & S.  485}  appears  to  us  to  be 
in  point,  and  to  govern  the  present  case,  we  think 
ourselves  bound  to  abide  by  that  decision,  leaving 
the  defendant  to  take  the  case  to  a court  of  appeal 
if  he  shall  be  so  advised. 

Rule  discharged. 

Attorney  for  plaintiffs,  J.  McDiarmid. 

Attorneys  for  dofendnnt  Ingledew,  Ince,  and 
Greening,  for  Inyledew,  Inee,  and  Vachell,  Cardiff. 


June  2 and  5,  1874. 

Muller  v.  Baldwin. 

Tyne  coal  duet — Coal  exported — To  he  used  on 
board  steamship — Bunker  coal — 35  30  Viet.  c. 

Xlii. 

By  the  Tyne  Coal  Dues  Act  1872,  sect.  3,  there 
shall  be  payable  to  the  commissioners  in  respect 
o/  coals  and  other  articles  exported  from  the  port 
of  Newcastle-upon-Tyne  the  following  dues,  that 
is  to  say,  in  respect  of  coals,  one  penny  per  Ion  of 
twenty  hundredweight. 

Held,  that  coals  carried  away  from  the  port  for  the 
purpose  of  being  consumed  beyond  the  limits  of 
the  port,  although  on  board,  and  for  the  use  of 
the  ship  carrying  them,  are  coals  exported  within 
the  meaning  of  the  Act. 

This  was  an  appeal  from  the  decision  of  the  judge 
of  tho  County  Court  of  Northumberland,  holden 
at  Newcastle,  given  in  the  above  action. 

The  following  are  the  facts  of  the  case  : 
Previous  to  the  passing  of  tho  River  Tyno  Im- 
provement Act  1850,  the  Corporation  of  New- 
castle-upon-Tyne held  tho  town  and  port  of 
Newcastle-upon-Tyne,  and  divers  dues  in  fee- 
farm  under  tho  Crown,  and  were  conservators 
of  the  port  extending  from  a point  in  the  sea  at 
the  mouth  of  tho  River  Tyne  to  Hedivin  streams, 
about  seven  miles  above  tho  town  of  Newcastle- 
upon-Tyne.  By  that  Act  the  conservatorship  of 
the  River  Tyne  and  the  powers  of  the  corporation 
became  vested  in  the  Tyne  Improvement  Com- 
missioners. 

In  the  preamble  to  the  Tyne  Improvement  Act 
1850,  it  is  recited  ( inter  alia) : 
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That  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Newcastle-ujxm-Tyne,  by  virtuo  of 
prescription  and  various  charters,  demand,  take, 
and  receive  certain  dues  called  “ town  dues  ” on 
coal  cinders,  grindstones,  and  salt  exported  from 
tho  said  port,  which  are  referred  to  as  the  “ coal 
dues.” 

By  the  48th  section  of  the  same  Aot  it  is 
enacted  (infer  alia),  that  three-eighth  partB  of  all 
the  coal  dues  from  time  to  time  paid  to  the  cor- 
poration after  paying,  deducting,  allowing  and 
satisfying  out  of  the  aggregate  amount  of  such 
dueB,  all  the  costs,  charges,  damages,  aud  expenses 
of  and  inoident  to  recovering,  collecting,  and 
receiving  tho  same,  should  from  time  to  time  be 
carried  by  the  treasurer  for  the  time  being  of  the 
borough  of  Newcastle-upon-Tyne  to  the  credit  of 
a Be  para  to  and  distinct  account,  to  be  called  the 
'fyne  Improvement  Fund  account,  and  the  monoys 
from  time  to  time  carried,  and  to  bo  carried  to 
such  account,  should,  subject  to  the  provisions  of 
the  Act,  be  the  fund  for  payment  of  the  expenses 
of  carrying  the  Act  into  execution  by  tho  com- 
missioners, and  be  called  tho  Tyne  Improvement 
Fund. 

Under  tho  provisions  of  tho  River  Tyne  Im- 
provement Act  1850,  the  Corporation  of  Newcastle 
continued  in  recoipt  of  tho  coal  dues  from  time  to 
time,  paying  over  to  the  Tyne  Improvement 
Commissioners  the  not  procoeds  of  three-eighth 
ports. 

In  the  year  1870,  after  a protracted  negotiation, 
the  Tyne  Improvement  Commissioners  came  to 
an  agreement  with  tho  Corporation  of  Newcastle 
for  the  purchase  of  the  five-eighths  of  the  coal 
dues  which  remained  tho  property  of  the  corpora- 
tion, under  the  Act  of  1S50.  The  basis  of  the 
negotiation  was  the  annual  produce  of  such  dueB, 
ana  it  was  part  of  that  agreement  that  in  future 
these  and  all  other  dues  should  be  received 
directly  by  the  commissioners. 

This  agreement  between  the  Corporation  of 
Newcastle  and  the  Tyne  Improvement  Commis- 
sioners was  carried  out  by  an  Act  of  Parliament 
passed  in  the  year  1870,  which  is  hereinafter 
referred  to  as  the  Tyne  Improvement  Act  1870. 
It  is  by  this  Act  enacted : — 

8ect.  3.  That  the  five-eighth  parts  not  by  tho  Rivor 
Tyne  Improvement  Aot  1850  directed  to  be  carried  to 
the  credit  of  the  Tyne  Improvement  Fond  of  all  the  coal 
dues,  and  which  said  five-eighth  parts  were,  by  the  name 
Act,  directed  to  be  oarried  to  the  borough  fund  of  the 
borough,  shall  on  the  1st  Jan.  1871  be  transferred  to  the 
oommisHioners,  and  shall  thereafter  belong  to  the  Tyne 
Improvement  Fund,  and  be  dealt  with  by  the  commis- 
sioners as  part  of  snch  fund,  according  to  the  provisions 
of  the  said  River  Tvne  Improvement  Aot  1850,  and  the 
rsoited  Acts  passed  subsequently  thereto,  and  all  the 
interest  of  the  corporation  in  the  said  five-eighth  parts  of 
the  said  ooal  dues,  thall  theroupon  bo  vested  in  tno  com- 
missioners. 

Sect.  4.  From  and  after  the  transfer  of  the  said  five- 
eighth  parts  of  the  ooal  duos  the  commissioners  shall,  in 
respect  of  such  five-eighth  parts,  be  entitled  to  use, 
exercise,  and  enjoy  all  the  rights  and  powers  which  they 
are  or  may  be  entitled  to  use,  exercise,  or  enjoy  in 
respect  of  three-eighth  parts  of  the  Bame  dues  which 
were  transferred  to  tho  commissioners  by  the  River  Tyne 
Improvement  Act  1850,  including  the  rights  and  powers 
given  by  the  14th  section  of  the  Harbours  and  Passing 
Tolls,  Ac.  Act  1801,  in  as  foil  and  ample  a manner  in  all 
respects  as  if  the  said  five-eighth  parts  had  been  trans- 
ferred to  the  commissioners  by  the  River  Tyne  Improve- 
ment Aot  1850. 

Sect  5.  From  and  after  the  transfer  of  the  said  five- 
eighth  parte  of  the  said  coal  dues  to  tho  commissioners 
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the  whole  of  the  said  ooal  daes  and  the  said  ballast  dues 
and  import  duos  and  all  other  dues  and  payments  which, 
by  the  River  Tyne  Improvement  Act  1850,  wero  directed 
to  bo  from  time  to  time  carried  by  the  treasurer  of  the 
borough  to  tho  said  Tyno  Improvement  Fund  Hhall  be 
paid  to  and  reoeived  by  tho  commissioners  and  be  by 
thorn  paid  to  the  credit  of  snch  fund. 

By  tbo  7th  section  it  is  provided  that  tho  com- 
missioners shall  pay  to  the  corporation  the  sum  of 
130,0001.  in  consideration  of  the  relinquishment 
and  transfer  of  tho  dues  ; and  by  the  8th  section 
that  the  corporation  shall  have  an  equitable  lien 
on  tho  dues  for  principal  and  interest. 

In  the  course  of  tho  year  1871  negotiations  took 
place  between  the  Tyne  Improvement  Commis- 
sioners and  the  various  parties  interested  in  the 
trade  of  tho  Tyne,  which  led  to  tho  passing  of  the 
Tyne  Coal  Dues  Act  1872. 

Tho  Act  is  entitled  an  Act  to  abolish  tho  Tyne 
coal  dues,  and  in  lien  thereof  to  provide  new  dues 
to  extinguish  the  right  to  increase  rates  under  tbo 
Harbours  and  Passing  Tolls,  Ac.,  Act  1861,  and  to 
extend  the  time  for  the  completion  of  the  piers 
and  other  works. 

It  iB  enacted  by  this  Act : 

Sect.  2.  The  expression  " coal  dues  ” moans  tho  duos 
heretofore  payable  on  coals,  cinders,  grindstones,  and 
salt  exported  from  the  port. 

Sect.  3.  That  on  and  after  the  1st  June  1872  the  coal 
dues  shall  bo  abolished,  aud  in  lieu  thereof  and  in  ex- 
tinction of  tho  right,  powor,  or  claims  by  the  commis- 
sioners under  the  Harbour  and  Pasting  Tolls,  Ac.,  Aot 
1801,  to  indemnify  themselves  for  the  lose  of  compensa- 
tion paid  to  them  for  differential  dues  by  raising  any  of 
tho  rates  which  they  have  power  to  levy,  thero  shill  be 
payablo  to  tho  commissioners  in  respect  of  ooals,  cinders, 
coke,  grindstones,  and  salt  exported  from  the  port  the 
following  dues,  that  is  to  say,  in  respect  of  coals,  cinders, 
and  coke.  Id.  per  ton  of  2Gowt. ; in  respect  of  grind- 
stones, 3<i.  per  ton  of  20owt. ; and  in  respect  of  salt.  Id. 
per  ton  of  20cwt. ; which  dues  shall  be  called  “ River 
Tyne  Export  Daes,”  and  shall  bo  carried  to  the  account 
called  tho  Tyne  Improvement  Fund,  and  shall  bo  applic- 
able to  all  purposes  to  which  the  Tyno  Improvement 
Fund  shall  from  time  to  time  be  applicable. 

Sect.  4.  The  corporation  shall  bo  entitled  to  a lien  or 
charge  in  equity  on  Jth  parts  of  the  said  River  Tyno 
export  dues  for  the  several  instalments  of  purchase  money 
and  interest  payable  to  the  corporation  under  the  Tyne 
Improvement  Act  1870,  or  so  much  thereof  as  shall  from 
time  to  time  remain  unpaid. 

Sect.  5.  The  commissioners  shall  be  entitled  to  use, 
exercise,  and  enjoy  all  the  rights  and  powers  for  recover- 
ing and  receiving  the  River  Tyne  export  dues  which, 
before  the  passing  of  this  Act,  they  wore  entitled  to  nee, 
exercise,  and  enjoy  in  reepoot  of  the  ooal  dues,  as  well  as 
all  the  rights  and  powers  which  the  commissioners  are  or 
may  be  from  time  to  time  entitled  to  nse,  exercise,  aud 
enjoy  for  recovering  and  receiving  any  other  rates,  tolls, 
and  duties  from  time  to  timo  payable  to  them. 

Sect.  6.  From  and  after  tho  passing  of  this  Act  all 
right,  power,  and  claim  of  the  commissioners  aud  of  the 
corporation  undor  the  Harbour  and  Passing  Tolls,  Ac., 
Act  1861.  with  the  oonsent  of  Her  Majesty  in  council,  to 
indemnify  themselves  for  the  loss  of  the  compensation 
payable  to  them  for  differential  dues  which  ceased  to  be 
paid  from  and  after  tho  1st  Jan.  1872  by  raising  the 
amount  of  any  rates  they  had  power  to  levy,  shall  be 
extinguished. 

When  in  tho  year  1870  the  Tyne  Improvement 
Commissioners  became  entitled  to  the  receipt  of 
tho  whole  of  the  “ Tyne  coal  dues,”  without  the 
intervention  of  tho  corporation,  they  found  it  to 
have  been  the  uniform  practice  of  the  corporation, 
with  one  exception  hereafter  to  be  mentioned,  not 
to  charge  the  ooal  due  on  coals  carried  out 
of  the  port  on  board  steam  vessels  and  intended 
to  bo  usod  for  the  purpose  of  raising  steam  power 
to  work  the  engines  of  the  vessels  which  carried 
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the  coal,  such  coal  being  called  “ banker  coal,  or 
coal  for  ship’s  use.” 

The  Tyne  Coal  Dues  Act  1872,  came  into  opera- 
tion on  the  1st  June  1872,  and  on  the  1st  April 
1873  the  commissioners,  for  the  first  time,  claimed 
the  right  to  levy  under  that  Act,  as  being  dues  by 
that  Act  authorised  to  be  taken  on  bunker  coal  or 
coal  for  ship’s  use,  and  in  pursuance  of  such  claim 
they  demanded  from  the  plaintiff  under  the 
following  circumstances  the  sum  of  money  in 
disunite  in  this  action. 

On  the  19th  April  last  a Norwegian  Btcara 
vessel,  called  the  Hakar  Adolclein,  sailed  from  the 
port  of  Newcastle-on-Tyno  with  530  tons  of  coal 
alleged  to  bo  bunker  coal,  or  coal  for  ship's  use,  on 
board.  The  defendant,  who  was  the  duly 
authorised  collector  of  dues  for  the  Tyne  Improve- 
ment Commissioners,  demanded  from  the  plaintiff, 
who  was  the  master  of  the  said  steam  vessel,  a 
duo  of  Id.  per  ton,  amounting  to  the  sum  of 
21.  4*.  2d.,  in  respect  of  the  said  530  tons  of  coal. 
The  plaintiff  at  first  refused  to  pay  upon  the  ground 
that  the  coal  was  intended  solely  for  ship's  use, 
but  afterwnrds,  as  the  defendant,  who  was  also 
collector  of  customs,  stopped  his  vessel,  he  paid 
under  protest  the  sum  demanded,  and  then  brought 
in  the  County  Court  this  action  to  recover  back  j 
the  sum  so  paid. 

The  following  is  a coy  of  the  particulars  of 
claim  as  stated  in  the  plaint : 

To  dues  illegally  charged  oa  530  tons  coals  shipped 
on  board  my  vensel  Jlakar  Adolstein  for  ship's  use  at  Id. 
per  ton—  21.  4s.  2d. 

The  cause  came  on  before  the  County  Court 
Judge  on  tho  31st  Oct.  last,  when  the  following 
admissions  were  entered  into. 

We,  the  attorneys  for  the  above  named  plaintiff 
and  defendant,  mutually  agree  to  admit  at  the 
trial  of  the  cause  the  following  facts,  viz : 

1.  That  the  above  named  plaintiff  was  in  the 
month  of  April  last,  master  of  the  Norwegian 
vessel  Hakar  Adolstein,  and  tho  above  named 
defendant  was  at  the  same  time  the  authorised 
collector  of  the  dues  of  tho  Tyne  Improvement 
Commissioners. 

2.  That  in  the  month  of  April  last,  there  was 
shipped  on  board  the  said  vessel  Hakar  Adolstein, 
and  carried  therein,  out  of  the  port  of  Ncwcastle- 
npon-Tync,  530  tons  of  coal  of  20cwt.  each,  and 
that  the  said  vessel  cleared  for  the  port  of  Christi- 
ania, in  Norway,  taking  in  goods  at  Newcastle  for 
New  York,  and  the  said  vessel  proceeded  to 
Christiania,  and  from  thence  via  Bergen  to  New 
York  her  ultimate  port  of  destination. 

3.  That  tho  said  vessel  is  a steam  ship. 

4.  That  45  tons  of  coni  would  bo  required  for 
the  purpose  of  navigation  from  the  Tyne  to  the 
port  of  Christiania,  and  300  tons  for  a voyage 
from  Christiania  to  New  York. 

5.  That  the  sum  of  22.  4*.  2d.  claimed  to  bo  duo 
to  the  Tyne  Improvement  Commissioners  in 
respect  of  the  said  coals,  was  paid  by  the  plaintiff 
to  the  defendant  under  protest,  and  that  the  said 
plaintiff  is  entitled  to  recover  so  much  of  the  said 
sum,  if  any,  as  shall  have  been  erroneously  paid. 

On  tho  trial  evidence  was  given  of  the  usage  of 
the  port  ns  regards  hunker  coal  or  coal  for  ship’s 
use  from  the  year  1840,  and  it  was  proved  that, 
with  tho  exception  of  about  ten  days  in  tho  year 
1870,  tho  Corporation  of  Newcastle  had  never 
attempted  to  levy  dueB  on  such  coal,  that  at  tho 
expiration  of  thoso  ten  days  tho  corporation  had 


stopped  the  levy,  and  had  retnrned  the  sums  paid 
during  these  ten  days  to  those  who  asked  for  a re- 
turn, and  that  the  commissioners  had  not  (until  ten 
months  after  the  passing  of  the  Tyne  Coal  Dues 
Act  1872)  attempted  to  levy  dues  in  respect  of  such 
cud,  and  it  was  also  proved  that  dues  are  not 
charged  on  coal  used  for  raising  steam  in  the 
steam  tugs  employed  in  towing  vessels  in  and 
out  of  tho  harbour.  Evidence  was  also  given, 
but  objected  to  by  Mr.  Bruce  (as  counsel  for 
the  defendants)  as  not  binding  the  commissioners, 
that  coal  taken  out  of  the  port  for  ship’s 
use  does  not  appear  as  coals  exported  in  tho 
customs'  returns,  and  that  steum  vessels  leaving 
the  port  with  coal  for  ship's  use  only  are  treated 
as  being  ballast  and  not  as  carrying  cargo.  And 
reference  was  made,  Mr.  Bruce  again  objecting  on 
tho  same  ground,  to  the  use  of  tho  word  14  export  ” 
and  its  meaning  in  the  Acts  relating  to  the 
customs. 

A report  made  by  the  Coal  Dues  Committee  of 
the  Tyne  Improvement  Commissioners,  dated 
Nov.  1871,  and  also  a report  made  by  the  Finance 
Committee  of  the  Tyne  Improvement  Commis- 
sioners, dated  10th  April  1873,  were  put  in  evi- 
dence on  behalf  of  the  plaintiff  at  the  trial. 

The  Tyne  Improvement  Acts  1850, 1852*  1857, 
1859,  1801,  1865,  1866,  1867.  1870,  and  1872,  and 
the  Tyne  Coal  Dues  Act  1872  were  all  put  in  evi- 
dence and  form  part  of  this  case,  and  reference 
may  be  made  by  either  side  to  any  or  all  of  them 
or  any  part  thereof. 

The  judge  of  tho  County  Court  gave  judgment 
for  the  plaintiff. 

41 1 order,”  ho  said,  “ Id.  per  ton  on  345  tons 
(which  is  the  admitted  minimum  quantity  of  coals 
required  for  a voyage  to  New  York  under  the 
conditions  in  evidence  in  thiB  case)  to  be  returned 
to  him,  and,  in  defuult  of  a prescribed  scale  of 
charges,  and  in  the  absence  of  any  evidence  to 
guide  me,  1 allow  on  this  occasion,  without  at- 
tempting to  lay  down  any  rule,  20  per  cent,  addi- 
tional, ns  a margin  for  consumption  in  port  and 
for  contingencies  on  the  voyage  out,”  The  amount 
recovered  was  12.  14*.  6(2. 

The  questions  for  the  opinion  of  the  court  are 
— first,  whether  the  learned  judgo  of  the  County 
Court  was  right  in  deciding  that  the  olaintiff  was 
entitled  to  recover  the  Bald  sum  of  12.  14*.  6d; 
aecondly,  if  the  plaintiff  is  not  entitled  to  recover 
tho  said  sum  of  12.  14s.  6J.  is  he  entitled  to  re- 
cover any  other  sum,  and  if  any,  what  sum  P 

Sir  J.  B.  Karslake,  Q.C.  (with  Russell,  Q.C.  and 
Oainsford  Bruce ) argued  for  defendant,  tho  appel- 
lanfc.™ All  coal  taken  out  of  the  port  is  exported 
coal,  and  the  purpose  for  which  it  is  shipped 
cannot  bo  of  any  consequence  in  interpreting  the 
3rd  section  of  the  Act  of  1872  ; nor  can  it  matter 
what  had  been  usual  before  that  Act  was  passed. 
There  can  be  no  reason  for  drawing  the  line  as  the 
County  Court  judge  has  done,  nor  indeed  is  it 
possible  to  draw  any  lino  which  can  be  applied 
generally.  Thnt  the  word  “export”  applies  to 
goods  intended  to  be  consumed  on  the  voyage  of 
the  ship  which  carries  them  appears  from  the 
Customs  Law  Consolidation  Act  1855  (18  & 19 
Viet.  c.  96),  which  prohibits  the  exportation  and 
importation  of  spirits  from  the  Channel  Islands, 
but  expressly  excepts  spirits  really  intended  for 
consumption  on  the  voyage. 

Manic ty,  Q.C.  (with  him  Berecford)  for  plaintiff. 
— It  appears  from  the  recital  of  the  Act  of  1872 
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that  it  was  intended  to  continue  the  rates  and 
dues  in  the  same  manner  as  they  had  before  been 
imposed,  and  the  evidence  is  sufficient  to  show 
that  “ bunker  coal ” had  not  been  treated  as  if  ex- 
ported. As  to  the  meaning  of  the  word,  the 
County  Court  judge  is  right  in  saying  it  must  be 
correlative  to  “ import,” and  can  relate  only  to  goods 
sent  oat  of  the  country  for  merchandise.  Webster’s 
dictionary  defines  it,  “ To  carry  out ; but  appro- 
priately and  perhaps  exclusively,  to  convey  or 
transport  in  traffic  produce  and  goods  from  one 
country  to  another,  or  from  one  State  or  jurisdic- 
tion to  another,  either  by  water  or  land.”  Other 
dictionaries  give  similar  meanings.  This  is  the 
obvious  sense  in  which  the  Legislature  has  used 
the  word,  and  if  there  is  danger  of  abuse,  the 
Legislature  alone  can  interfere. 

Sir  J . It.  Karslnke,  in  reply. — The  definition  of 
“export”  in  the  dictionaries  will  not  help  the 
plain  tiff'd  contention  ; it  might  be  an  authority  for 
non-payment  of  duos  upon  coal  required  to  Nor- 
way, but  it  does  not  support  the  decision  of  the 
County  Court  judge.  A steam  tug,  which  merely 
passes  in  and  out  of  the  port,  might  perhaps  be 
exempt  from  these  dues,  for  she  could  not  be  said 
to  export  coals  at  all.  Here,  however,  the  ship 
took  a whole  cargo  of  coal,  for  her  own  use  cer- 
tainly, but  chiefly  for  use  after  she  had  called  at  a 
foreign  port.  Why  should  she  not  sell  the  coals 
there  instead  of  using  them  herself  P and  why 
should  she  not  be  exempt  for  the  coal  required  to 
bring  her  back  from  New  York  as  well  ns  for  the 
voyago  out  ? Cur.  adv.  vult. 

June  5. — Lush,  J.,  delivered  the  judgment  of 
the  court  (Mellor,  Lush,  aud  Archibald,  JJ. — 
The  questiou  raised  by  this  appeal  is  whether  coals 
taken  out  of  tho  port  of  Newcastle  in  ft  foreign 
steamer  for  the  purpose  of  consumption  on  board 
in  the  course  of  a foreign  voyago  aro  liable  to  the 
coal  dues  of  Id.  per  ton  granted  to  the  Tyne  Im- 
provement Commissioners  by  tho  Tyno  Coal 
Dues  Act  1872,  on  all  coals  exported  from  the  port 
of  Newcastle.  The  learned  judge  of  tho  County 
Court  considered  that  having  regard  to  tho  usage 
of  the  corporation,  while  tho  coal  dues  belonged  to 
them,  of  treating  coals  taken  on  board  for  con- 
sumption as  exempted  from  duty,  the  term  "ex- 
ported ” must  receive  a qualified  interpretation, 
and  bo  taken  to  mean  coals  exported  for  the 
purpose  of  commerce  as  distinguished  from  what 
arc  called  “ bunker  coals,”  that  is  coals  taken  on 
board  for  the  pui^iose  of  consumption  on  tho 
voyage. 

Wo  agree  as  to  the  reasonableness  of  making 
a distinction  between  coals  taken  away  for 
sale  and  coals  taken  for  the  necessary  use  of 
the  vessel ; but  wo  are  constrained  to  differ  from 
the  learned  judge  in  his  construction  of  the  Act. 
There  is  nothing  in  the  language  of  tho  Act  to 
show  that  the  word  “ exported  ” was  nsed  in  any 
other  than  its  ordinary  sense,  namely,  “ carried 
out  of  the  port;”  and  considering  how  easily  and 
how  extensively  the  privilege  of  storing  for  use 
may  be  abused,  and  what  quantities  may  be 
carried  away  under  the  name  ol  bunker  coals,  we 
think  that  if  it  had  been  intended  to  exempt  from 
duty  coals  taken  on  board  for  fuel,  some  limitation 
as  to  quantity  would  have  been  imposed.  Nothing 
would  hnvc  been  easier  than  to  insert  a proviso  to 
that  effect.  We  cannot,  however,  speculate  upon  I 
the  intentions  of  the  Legislature  which  are  neither  I 
expressed  in  terms  nor  conveyed  by  implication.  i 
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Our  duty  is  to  interpret  tho  words  of  a statute 
according  to  their  plain  and  grammatical  meaning, 
when,  as  in  this  case,  they  are  not  control  led  by 
anything  to  be  found  in  tho  context.  Construing 
the  words  of  the  Act  upon  this  principle,  we  fuel 
bound  to  hold  that  coals  carried  away  from  the 
port,  not  on  a temporary  excursion  ns  in  a tug  or 
pleasure  boat  which  intends  to  return  with  more 
or  less  of  the  coals  on  board,  and  which  may  be 
regarded  as  always  constructively  within  the  port, 
but  taken  away  for  the  purpose  of  being  woolly 
consumed  beyond  the  limits  of  the  port,  are  coals 
“ exported  ” within  tho  meaning  of  the  Act.  We 
therefore  give  judgment  for  tho  defendant. 

J udgment  for  defendant. 

Attorney  for  plaintiff,  J.  Tucker. 

Attorneys  for  defendant,  Cook  son,  Wainewriqht, 
and  Pennington,  for  J.  and  N.  0 . Clayton,  New' 
castlo-upon-Tyne. 


May  29,  and  June  5,  1874. 

Smidt  v.  Tiden. 

Bill  of  lading — Freight  payable  as  per  charter • 
party  — Two  charter-part  let,  one  to  broker  by 
master,  the  other  by  broker  to  charterer  without 
master's  authority — Payment  of  freight — Implied 
contract — Consensus  ad  idem. 

Plaintiff , as  master  of  a ship  lying  at  Loudon, 
entered  into  a charter-party  with  L.,  a ship- 
broker,  to  carry  a quantity  of  iron  from  Hartle- 
pool to  Gothenburg,  at-  7s.  3 a.  per  ton,  freight  to 
M paid  in  London,  and  the  owner  to  have  an 
absolute  lien  for  freiaht.  On  the  day  following, 
L.  chartered  the  ship  to  defendants  to  carry  the 
same  quantity  of  iron  from  } forth  pool  to  Gothcn- 
burg,  at  8s.  per  ton,  with  similar  provisions  as  to 
payment  of  and  lien  for  freight,  and  a clause  in 
these  terms — “ The  brokerage  of  5 per  cent,  is  due 
on  the  execution  of  this  charter  to  L.,  by  whom  the 
vessel  is  to  be  entered  and  cleared  at  the  port  of 
loading."  L.  had  no  authority  to  act  as  broker 
for  the  plaintiff,  or  to  receive  the  freight,  and 
neither  plaintiff  nor  defendants  had  any  know- 
ledge of  the  charter  entered  info  by  the  other.  The 
iron  being  shipped,  the  master,  without  requiring 
payment  of  the  freight,  signed  and  gave  out  bills 
of  tailing,  making  it  deliverable  to  “ order  or 
assigns , he  or  they  paying  freight  for  the  said 
goods  as  per  charter-party."  At  the  port  of  dis- 
charge the  iron  teas  delivered  ivithont  the  li^n 
being  insisted  on.  L.,  »» the  mean  lime,  obtained 
payment  from  the  def miauls  of  the  freight  of  8 s. 
per  ton,  and  afterwards  stopped  payment,  tearing 
the  freight  of  7s.  3 d.  unpaid  to  the  plaintiff. 
Plaintiff  having  brought  an  action  against  defen- 
dants to  recover  the  last-mentioned  freight : 

Held,  that  under  the  circumstances  there  was  no 
contract  between  the  parties,  and  the  defendants 
were , therefore,  not  liable. 

The  bill  of  lading  was  not  a contract,  or  evidence 
of  a contract,  between  plaintiff  and  defendants, 
there  being  no  consensus  ad  iilem ; and  no  con- 
tract to  pay  freight  to  the  plaintiff  could,  u ruler 
the  circumstances  of  the  case,  be  implied. 

Tins  was  an  action  brought  for  the  recovery  of 
147f.  11#.  for  the  freight,  or  in  respect  of  the 
putting  on  board  andcarriage  of  certain  railway  iron 
of  the  defendants,  in  a steamship  called  the  Gothen- 
burg, of  which  the  plaintiff  was  master,  and,  by 
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consent  of  the  parties,  the  following  case  was 
stated  without  any  pleadings. 

1.  The  plaintiff  was  and  is  the  master  of  the 
said  steamship  Gothenburg.  The  defendants  aro 
merchants  carrying  on  business  in  the  city  of 
London. 

2.  On  the  17th  July  1872,  a charter-party  was 
entored  into  in  London  between  the  agents  of  the 
owners  and  Mr.  G.  B.  Lyth,  a shipbrokcr,  carry- 
ing on  business  in  London,  whereby  the  said  ship 
was  chartered  to  the  said  It.  B.  Lyth,  to  carry  407 
tons  of  railway  iron  from  Hartlepool  to  Gothen- 
burg. The  charter-party  (No.  1)  was  in  the 
following  terms : 

London,  17th  July,  1872. 

It  ia  this  day  mutually  agreed  between  of  the 

good  steam  ship  or  Teasel  called  the  Gofhoifturj;.  of  the 
measurement,  <fce.,  now  at  .Rotterdam,  and  K.  B.  Lyth, 
Esq.,  of  Lcadtmhall-Btreet,  merchant,  that  the  said  ship 
being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  shall  with  all  convenient  speed  sail  and 
proceed  to  West  Hartlepool,  or  so  near  thereunto  as  she 
may  safely  got,  and  there  load  from  the  agents  of  the 
said  affreightors  407  tons  of  railway  iron,  owners  having 
liberty  to  take  part  cargo  from  Rotterdam  to  Gothenburg, 
or  to  fill  np  with  coals  for  ship’s  benefit  at  Hartlepool, 
which  tho  said  merchant  binds  himself  to  ship.  The 
aargo  to  be  brought  alongside,  &o.,  and  being  so  loaded 
shall  therewith  proceed  to  Gothenburg,  or  so  near  there- 
unto m she  may  safely  get,  and  deliver  tho  same  on 
being  paid  freight  aa  follows,  at  the  rate  of  7m.  3d.  per 
ton  of  20owt,  delivered  in  full  of  port  charges  and 
pilotages,  the  act  of  God,  Ac..  always  excepted.  The 
treightistolie  paid  as  follows,  in  cash  in  London,  on  receipt 
of  bill  of  lading  : the  rails  to  be  supplied  to  the  steamer 
as  fast  as  she  can  take  in  and  stow,  and  to  be  received 
as  fast  as  she  can  deliver,  three  days  in  demurrage  over 
and  above  the  said  laying  days  at  201.  per  day.  The 
owner  and  master  to  have  an  absolute  right  of  lien  on 
the  cargo  for  all  dead  freight  and  demurrage,  and  all 
other  charges  whatsoever.  The  master  to  sign  bills  of 
lading  as  presented  without  prejudice  to  this  charter. 
Penalty  for  non-performance  of  this  agreement  estimated 
amount  of  freight,  steamer  to  be  addressed  to  the 
charterer’s  agents  at  Gothenburg,  who,  however,  are  not 
to  charge  more  than  the  usual  clearance  charges  in 
addition  to  tho  ship’s  expenses. 

In  the  margin  was  this  olause : “ The  brokerage  ia  at 
five  per  cent,  by  the  ship  on  the  amonnt  of  freight, 
primage  and  demurrage,  and  is  duo  to  C.  Moller  on  tho 
signment  of  this  agreement.  The  vessel  to  be  addressed 
to,  and  reported  to  Hoffman,  Shenck,  and  Co.” 

3.  On  tbe  18th  July  1872  the  said  R.  B.  Lyth 
chartered  tho  said  ship  Gothenburg  to  the  defen- 
dants by  a charter-party  made  entirely  on  his 
behalf,  and  not  on  behalf  or  with  the  authority  or 
knowledge  of  tho  plaintiff  or  the  owners  of  the 
ship. 

{This  elurter-party  (No.  2)  was  in  similar  terms 
to  the  former,  and  was  for  the  carriage  of  407  tons 
of  railway  iron  from  Hartlepool  to  Gothenburg,  on 
being  paid  freight  at  tho  rate  of  8*.  per  ton : " Tho 
freight  to  be  paid  in  cash  in  London,  loss  insurance, 
on  signing  bills  of  lading.  . . . Tho  brokerage  of 
5 per  cent,  is  duo  on  the  execution  of  this  charter 
to  R.  B.  Lyth  (ship  lost  or  not  lost),  by  whom  (or 
his  agents)  the  vessel  is  to  be  entered  and  cleared 
at  tho  custom  houBo  at  port  of  loading.” 

4.  At  the  time  of  signing  the  bill  of  lading,  and 
of  the  shipment  of  the  goods  as  hereinafter  men- 
tioned, the  plaintiff  had  in  his  possession  a copy  of 
tho  aforesaid  charter-party  (No.  1),  and  neithor  the 
plaintiff  nor  tho  owners  of  tho  ship  had  any  notioe 
or  knowledge  of  the  other  charter-party  (No.  2) ; 
and  the  plaintiff  only  became  acquainted  with  its 
terms  after  this  action  was  brought,  nor  had  the 
defendants  any  notice  or  knowledge  of  any  other 
charter-party  than  the  second  (No.  2),  nor  did  they 


know  that  tho  said  R.  B.  Lyth  had  no  authority 
from  the  plaintiff  to  enter  into  the  same. 

5.  Tho  Gothenburg  duly  proceeded  to  West 
Hartlepool,  and  on  her  arrival  there  tho  defendants 
shipped  on  board  of  her  a cargo  of  railway  iron  for 
the  freight  in  respect  of  which  this  action  is 
brought,  and  the  defendants  presented  for  the 
plaintiff* s signature  bills  of  lading  dated  31st  July 
1872,  which  he  signed  and  redelivered  to  the  defen- 
dants, and  of  which  the  following  is  a copy : 

Shipped  in  good  order  and  condition  by  Tiden,  Norden- 
felts,  and  Co.,  in  and  upon  the  good  steamship  called  the 
Gothenburg,  whereof  in  master  for  tho  present  voyage 
Smidt,  now  lying  in  Went  Hartlepool,  and  bound  for 
Gothenburg,  li*H7  rails,  weighing  400  tons,  13  cwt.,  1 qr., 
being  marked  and  numbered  as  in  the  margin,  and  are  to 
bo  delivered  in  the  like  good  order  and  oondition  at  tho 
aforesaid  port  of  Gothenburg  (all  and  every  tho  dangers 
and  oceidents  of  the  seas  ana  navigation  of  whatsoever 
natnro  and  kind  excepted)  unto  order  or  to  assigns,  he 
or  they  paying  freight  for  the  said  goods  as  per  charter- 
party,  average  accustomed.  In  witness  whereof,  &o. 

6.  Tho  said  iron  was  duly  delivered  at  Gothen- 
burg by  tho  plaintiff,  to  the  order  of  the  defen- 
dants uuder  tho  said  bill  of  lading,  on  or  about  tho 
25th  Aug.  1872. 

7.  On  or  about  the  2nd  Aug.  1872,  tho  defen- 
dants paid  to  the  said  R.  B.  Lyth  the  amount  of 
the  freight  stipulated  for  by  the  aforesaid  charter- 
party  (No.  2).  Shortly  afterwards  the  said  R.  B. 
Lyth  stopped  payment. 

8.  No  payment  has  ever  been  made  to  the 
plaintiff,  nor  to  the  owners  of  the  Gothenburg,  nor 
to  anyone  on  their  behalf,  either  in  respoct  of  the 
said  charter-party  (No.  1),  or  in  respect  of  the 
said  bill  of  lading,  or  in  any  way  in  respect  of 
tho  said  cargo,  nor  had  the  said  R.  B.  Lyth  any 
authority  to  roooivo  payment  on  his  or  their  ac- 
count. 

9.  Tho  quostion  for  the  opinion  of  the  court  is, 
whether  under  tho  above  circumstances  the  plain- 
tiff is  entitled  to  be  paid  by  tbe  defendants  freight 
or  moneys  in  respect  of  tho  shipment,  carriage,  or 
delivery  of  the  said  iron.  If  the  court  should  be 
of  opinion  in  tho  affirmative,  then  judgment  shall 
be  entered  up  for  the  plaintiff  for  147Z.  11*.,  and 
interost  thereon  at  tho  rate  of  51.  per  cent,  per 
annum  from  the  31st  July  1872.  If  the  court 
shall  be  of  opinion  in  tho  negative,  then  judgment 
with  costs  shall  be  entered  up  for  the  defendants. 

Cohen,  Q.C.  (with  him  Hollame)  for  tho  plaintiff. 
— The  real  question  is  whether  payment  to  Lvth 
can  be  hold  to  bo  payraont  to  the  plaintiff ; anti  it 
is  submitted  that  it  cannot.  It  caunot  be  said  that 
tho  shipowner,  by  not  exerting  his  lien,  and  by 
giving  up  the  goods  before  the  freight  was  paid,  led 
tho  other  to  believe  that  he  was  paid,  for  here 
freight  had  been  paid  long  before  the  delivery  up 
of  the  goods.  Lyth  did  not  act  as  agent  for  the 
plaintiff,  but  as  charterer,  and  the  defendants, 
thinking  he  was  plaintiff* s agent,  paid  him.  If  a 
person  ships  goods  on  board  a vessel  under  a bill 
of  lading  there  arises  a contract  on  his  part  to  pay 
the  freight  on  delivery  of  tho  goods,  and  indepen- 
dently of  any  express  contract  by  charter-party. 
In  Domett  v.  Ibrkford  (5  B & Ad.  524)  Parke, 
said : “ As  Boon  as  these  goods  (which  were  tbo 
property  of  tho  defendant)  were  shipped  in  the 
plaintiff’s  ship,  to  be  carried  from  Jamaica  to 
London,  the  defendant,  even  before  any  bills  of 
lading  were  signed,  became  liable  by  law  to  pay 
freight,  unless  that  liability  be  controlled  by 
special  custom,  and  of  that  there  is  no  proof. 
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From  tbe  fact  that  goods  were  laden  on  a ship  to 
be  conveyed  from  Jamaica  to  London,  the  law  will 
imply  a contract  by  the  owner  of  those  goods  to 
pay  for  the  carriage.”  And  to  whom  is  tho  payment 
to  be  made?  Clearly  to  the  shipowner  or  his  re- 
presentative. Sanaemann  v.  Scurr  (3  Mar.  Law 
Cas.  0.8.  446;  L.  Rep.  2 Q.  B.  86  ; 15  L.  T.  Rep. 
N.  S.  608)  shows  that  the  shipper  can  bring  an 
action  for  negligence.  [Archibald,  J.— Was  there 
any  charter-party  in  Domett  v.  Brck/ord  .']  No. 
[Lush,  J. — Tnat  makes  a difference.]  The  ship 
here  was  not  put  up  as  a general  ship;  and  tho 
fourth  paragraph  of  the  case  shows  that  the  de- 
fendants did  not  pay  Lyth  as  charterer,  but  as 
agent  for  the  plaintiff. 

R.  G.  William s,  Q.C.  (with  him  Lantjon),  for 
the  defendants,  contended,  that  under  the  circum- 
stances there  was  no  liability  on  their  part  to  pay. 
There  is  really  nothing  in  the  charter-party  to 
show  that  Lyth  was  acting  as  agent ; he  proposed 
to  act  for  himself,  and  was  dealt  with  by  the  de- 
fendants, not  as  agent,  but  as  principal.  [Mkllor, 
J.— What,  then,  is  the  meaning  of  the  last  clause 
as  to  brokerage,  in  the  charter-party  ?]  Where 
the  charterer  docs  not  employ  a broker  he  not 
unfreqnently  stipulates  for  payment  to  himself  of 
brokerage.  The  master,  under  the  circumstances 
of  this  case,  signed  the  bills  of  lading  as  agent  for 
tho  charterer,  not  the  owner.  Tho  ground  of  the 
judgment  in  Sandemann  v.  Scurr  (ubi  tup.)  was 
that  the  shipper  had  no  notice  of  the  charter- 
party  ; if  he  had  such  notice,  tho  liability  would, 
no  doubt,  have  been  held  to  be  on  the  enarterer. 
The  master  is  the  charterer’s  agent  to  carry  out 
the  charterer’s  contract.  [Lush,  J. — But  the 
charter  is  not  a demise  of  tho  ship,  but  only  a 
contract  by  the  owner  to  carry  goods  at  such 
rates  as  the  charterer  shall  procure  them  at.]  In 
Major  v.  While  (7  C.  A P.  41),  Parke,  B.,  laid  it 
down  that,  if  a person  ship  goods  on  board  a 
vessel,  knowing  that  she  is  chartered,  tho  con- 
signee of  tho  goods  can  maintain  no  action  against 
the  owner  of  the  ship,  if  the  goods  be  injured  by 
bad  stowage.  The  same  view  iB  expressed  by 
Lord  Tenterdcn  in  Colvin  v.  Neiebury  (1  Cl.  A Fin. 
292):  "Two  propositions  of  law  are  clear  as 
applicable  to  a case  like  this : tho  first  is,  that  in 
the  common  case  of  goods  shipped  on  board  a 
vessel  belonging  to  a person,  of  which  the  ship- 
ment iB  acknowledged  ova  bill  of  lading  signed  by 
the  master,  if  the  jj^ooda  are  not  delivered  the 
shipper  has  a right  to  maintain  an  action  against 
tho  owner  of  the  ship;  the  other,  which  is  equally 
clear,  is  this,  that  if  the  person  in  whom  the  abso- 
lute property  of  tbe  ship  is  vested,  charter  thnt  ship 
to  another  for  a particular  voyage,  although  the 
absolute  owner  provides  the  master,  crew,  provi- 
sions, and  everything  else,  and  is  to  receive  from 
tho  charterer  of  the  ship  a certain  sum  of  money  for 
the  use  und  hire  of  the  ship,  an  action  can  bo 
brought  only  against  the  person  to  whom  the 
absolute  owner  has  chartered  the  ship  and  who  is 
considered  tho  owner  pro  tempore,  during  the 
voyage  for  which  the  ship  is  chartered.  It  cannot 
be  maintained  against  the  person  who  has  let  out 
the  ship  on  charter,  namely,  the  ab>oluto  owner.” 
Marquand  ▼.  Banner  (6  El.  & Bl.  232),  was  also 
referred  to.  [Archibald.  J..  referred  to  Gilkiss<m 
v.  Middleton  (2  C.  B.,  N.  S.,  134).]  That  case 
was  dissented  from  by  the  Frivy  Council  in 
Kirchner  v.  Venus  (12  Moore  P.  C.  0.  361).  See 
also 


How  ▼.  Kirchner,  11  Mooro  P.  C.  C.  21 ; 

Maclachlan  ou  Merchant  Shipping,  p.  433,  and  the 
case*  there  cited  ; 

The  Mercanlil * and  Errhanqc  Bank  r.  Gladstone 
and  others,  L.  Hep.  3 Kr.  233 ; 18  L.  T.  Rep.  N.  S. 
641 ; 3 Mar.  Law  Can.  O.  S.  87. 

There  is  another  ground  on  which  tho  non- 
liability of  the  defendants  may  be  based,  namely,  the 
existence  of  a mutual  mistake  so  that  there  was  no 
contract  between  tho  parties,  no  consensus  ad 
idem.  In  Benjamin  on  Sales  it  is  said : " From 
the  general  principle  that  contracts  can  only  bo 
effected  by  mutual  assent,  it  follows  that  where, 
through  some  mistake  of  facts,  each  was  assenting 
to  a different  contract,  there  is  no  real  valid 
agreement,  notwithstanding  the  apparent  mutual 
assent.”  In  ltajHes  v.  WicMelhaus  (2  H.  A Colt. 
906),  to  a declaration  for  not  accepting  Surat 
cotton,  which  the  defendant  bought  of  tho 
plaintiff,  “ to  arrive  ex  Peerless  from  Bombay;” 
the  defendant  pleaded  that  he  meant  a ship  called 
tho  Peerless  which  sailed  from  Bombay  in  October, 
and  the  plaintiff  was  not  ready  to  deliver  any 
cotton  which  arrived  by  that  ship,  but  only  cotton 
which  arrived  by  another  ship  cnlled  the  Peerless, 
which  sailed  from  Bombay  in  December ; and  tho 
court  held,  on  demurrer,  that  this  was  a good 
plea,  there  being  no  consensus  ad  idem. 

Cohen , Q.C.,  in  reply,  referred  to — 

Doe  ▼.  Oliver,  2 .Smith's  L.  Cas,  671 ; and 
Peek  r.  Larsen,  ante,  voL  1,  p.  163  ; L.  Rep.  12  Bq. 
378 ; 25  L.  T.  Rep.  N.  8.  580. 

Cur.  adv.  vult. 

J ane  5. — The  judgment  of  the  Court  (Mellor,  Lush, 
and  Archibald,  JJ.)  was  now  delivered  as  follows  by 
Lush,  J. — This  is  an  action  te  recover  freigbt  for 
tho  carriage  of  railway  iron  from  Hartlepool  to 
Gothenburg  under  tho  following  circumstances : 
On  tho  17th  Juno  1872,  a charter-party  was  en- 
tered into  between  tho  plaintiff,  as  master  of  the 
ship  Gothenburg,  then  lying  in  the  port  of  London, 
and  one  Lyth,  a shipbroker,  whereby  the  plaintiff 
engaged  to  proceed  forthwith  to  Hartlepool  and 
there  take  on  board  407  tons  of  railway  iron  and 
carry  the  same  to  Gothenburg,  on  being  paid 
freight  at  tho  rate  of  7s.  3d.  per  ton  ; tho  freight  to 
be  paid  in  London  on  signing  bills  of  lading;  tho 
owner  to  havo  an  absolute  lien  for  all  freight,  dead 
freight,  demurrage,  and  all  other  charges.  The 
master  to  sign  bills  of  lading  as  presented,  without 
prejudice.  Having  obtained  this  charter,  Lyth,  on 
the  following  day,  the  18th  June,  chartered  tho 
Gothenburg  to  the  defendants  to  carry  tho  same 
quantity  of  railway  iron  from  Hartlepool  to 
Gothenburg  at  $*.  per  ton,  freight  to  be  paid  in 
Loudon,  less  insurance,  on  signing  bills  of  lading. 
This  charter  contained  a similar  clause  of  lien  for 
freight,  dead  freight  and  demurrage,  and  a clause 
in  the  following  terms  : " The  brokerage  of  5 per 
cent,  is  due  ou  the  execution  of  this  charter  to 
R.  B.  Lyth.  by  whom  tho  vessel  is  to  bo  entered 
and  cleared  at  tho  port  of  loading.” 

It  was  argued,  and  with  reason,  from  this 
latter  clauso  that  tho  defendants  knew  they 
were  treating  with  a broker,  und  not  with  tho 
owner;  but  it  was  proved  as  a fact  that  Lyth 
had  no  authority  to  act  as  broker  for  the  plaintiff 
either  to  effect  tho  charter  or  to  receive  the 
freight. 

Neither  the  plaintiff  nor  the  defendants  had 
any  notice  or  knowledge  of  the  charter  entered 
into  by  the  other  of  them  until  after  delivery 
of  the  cargo.  Tho  master  knew  nothing  of  the 
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charter-party  between  Lyth  and  the  defendants ; 
the  defendants  knew  nothing  of  the  charter-party 
between  the  master  and  Lyth.  The  vessel  pro- 
ceeded to  Hartlepool  and  there  took  in  from  the 
defendant,  tho  407  tons  of  railway  iron.  Having 
shipped  the  cargo,  tho  defendants  presented  a bill 
of  lading,  making  tho  cargo  deliverable  to  “ order 
or  assigns,  he  or  they  paying  freight  for  the 
said  goods  as  per  charter-party,"  which  the 
master  signed,  and  gave  out,  without  requiring 
payment  of  the  freight.  At  the  port  of  discharge 
the  iron  was  delivered  without  the  lien  being 
insisted  on ; meanwhile,  and  on  the  2nd  Aug., 
Lyth  obtained  payment  of  the  freight  of  8*.  per 
ton  from  the  defendants,  pursuant  to  his  charter, 
and  shortly  afterwards  stopped  payment,  leaving 
the  freight  of  7 s.  3d.  per  ton  unpaid. 

It  thus  appears  that  each  of  tho  parties  to  the 
action  acted  under  a mistake.  Tho  master  sup- 
posed that  the  hill  of  lading  which  ho  signed, 
referred  to  his  charter-party  with  Lyth.  The  de- 
fendants, on  the  otbor  hand,  supposed  that  it  re- 
ferred to  the  charter-party  vinca  they  had  made 
with  Lyth.  Each  of  them  was  ignorant  of  what 
was  in  the  mind  of  the  other;  each  acted  in  good 
faith,  and  neither  of  them  did  anything  calcu- 
lated to,  or  which  did  in  any  way  mislead  tho 
other. 

Under  these  circumstances,  the  bill  of  lading 
being  ambiguous,  and  equally  capable  of  being 
applied  to  the  one  charter-party  as  to  the  other, 
wo  cannot  hold  it  to  he  a contract,  or  cvidenco  of 
a contract,  between  the  parties.  It  does  not 
express  what  was  common  to  both  minds,  and 
therefore  it  is  not  binding  upon  them. 

But  it  was  contended  that,  putting  aside  tho 
bill  of  lading,  tho  mere  shipment  of  the  goods 
raised  an  implied  contract  by  the  shippers  to 
pay  a reasonable  freight  to  tho  master  for  tho 
carriage.  Under  certain  circumstances  this  may 
be  so ; but  no  such  implication  can  arise  in  the 
present  case.  The  diversity  of  mind  and  pur- 
pose which  vitiates  the  bill  of  lading  and  pre- 
vents that  from  being  evidence  of  the  contract, 
existed  at  the  time  of  the  shipment.  The  goods 
were  put  on  board  in  the  supposed  fulfilment 
of  one  charter-party,  by  which  the  shippers 
wero  to  pay  8*.  per  ton  to  Lyth ; and  they  were 
accepted  in  supposed  fulfilment  of  another,  hy 
which  Lyth  was  to  pay  7s.  3 d.  per  ton  to  the 
master.  At  no  stage  of  the  transaction  were  tho 
parties  ad  idem. 

It  follows  that  there  was  no  contract,  express 
or  implied,  upon  which  the  plaintiff  can  recover 
against  the  defendants.  Had  he  insisted  on  pay- 
ment on  signing  tho  bill  of  lading,  as  be  might 
have  done,  or  had  he  enforced  his  lion  at  tho  port 
of  delivery,  ho  might  have  protected  himself 
from  loss;  not  having  done  so,  he  has  no  means 
of  obtaining  payment  from  the  defendants.  We 
therefore  give  judgment  for  the  defendants. 

Judgment  for  the  dejendants. 

Attorneys  for  plaintiff).,  Hollams,  Son,  and 
Coward. 

Attorney  for  defendants,  11  P.  Sharp. 


[C.P. 

COURT  OF  COMMON  PLEAS. 

Reported  by  Etkemxoto*  Smith  and  J.  M.  Lelt  Ksqi., 
Burrlstera-at-Law. 

Jan.  24  and  April  30,  1874. 

Petrocochino  and  others  v.  Bott. 

Bill  of  lading — Responsibility  of  shipowner  in 
respect  of  cargo — When  terminated— Delivery  of 
cargo  on  to  the  quay— Usage  at  the  port  as  to 
delivery  of  cargo — " Delivery  from  the  ship's 
deck” 

Goods  were  shipped  under  a bill  of  lading  which 
contained  these  words,  “ to  be  delivered  from  the 
ship's  deck,  where  the.  ship's  responsibility  is  to 
cease.”  The  usage  at  the  port  required  that  the 
unloading  should  be  done  by  the  dock  company, 
at  the  expense  of  the  shipowner  on  to  a quay,  and 
then  that  the  consignee  should  send  lighters  into 
which  the  goods  were  delivered  also  by  the  dock 
company,  and  also,  if  within  a specific  time,  at 
the  expense  of  the  shipowner.  The  usage  was 
followed,  but  one  bale  of  goods  was  lost  after 
delivery  on  to  the  quay , and  before  delivery  in  hi 
the  Lighters. 

Held  by  Brett  and  Denman  JJ.  (Hong man  J.  dubi - 
tante)  that  the  shipowner  was  not  responsible  for 
the  loss  to  the  consignee . 

This  was  an  action  tried  before  Brett.  J.  at  the 
sittings  in  London  after  Hilary  Term  1873,  when 
a verdict  was  directed  for  the  defendant,  leave 
being  reserved  to  the  plaintiffs  to  move  to  enter 
the  verdict  for  them  for  411.  Accordingly  a rule 
nisi  was  granted  on  18th  April,  against  which  cause 
was  shown  on  24th  Jan.  1874. 

The  action  was  upon  a bill  of  lading  by  the 
plaintiffs,  who  were  merchants  in  London  and 
Calcutta,  and  was  brought  for  tho  non-delivery  of 
goods  by  the  defendants,  the  shipowners,  in 
accordance  with  the  bill  of  lading.  By  the  bill  of 
lading  the  goods  were  shipped  on  board  the  Zeno 
bound  for  the  port  of  Lonaon,  and  wore  “ to  be 
delivered  in  the  like  good  order  and  condition 
from  the  ship’s  deck,  where  the  ship's  responsi* 
sibility  is  to  cease.”  The  cargo  of  the  plain- 
tiffs consisted  of  hides,  and  one  bale  was 
lost.  It  appeared  that  tho  Zeno  was  reported 
as  having  arrived  in  London  on  4th  May  1872, 
and  the  custom  of  the  Port  of  London  is  that 
when  a steamer  comes  into  tho  docks  she  has 
to  unload  on  to  a quay,  and  the  goods  so  unloaded 
are  subsequently  fetched  away  by  lighters  of  the 
consignee.  The  dock  company  unload  by  means 
of  their  own  servants,  but  tho  shipowners  have 
to  pay  for  the  work  so  done.  Notice  is  sent  to  tho 
consignee  of  goods  immediately  on  a ship’s  arrival, 
and  if  he  applies  within  twenty-four  hours  tho  cost 
of  delivering  them  into  his  lighters,  which  is  also 
done  by  means  of  tho  dock  company’s  servants, 
is  defrayed  by  the  shipowner,  but  if  there  is  any 
delay  beyond  that  time,  then  the  goods  are  ware- 
housed by  the  dock  company,  and  the  owners  of 
the  cargo  pay  the  expenses  of  their  doing  so.  The 
employment  of  the  servants  of  the  dock  com- 
pany is  compulsory  upon  the  shipowners;  and 
the  freight  release  is  delivered  up  before  any  of 
the  cargo  is  touched. 

In  this  case  notice  was  duly  sent  to  the  plaintiffs, 
and  their  agents  Culver  well,  Brooks  and  Co., 
employed  a man  called  Gray,  to  go  with  lighters 
and  bring  tho  bales  from  the  docks.  It  was 
proved  that  tho  cargo  was  in  the  ordinary  course 
unloaded  on  to  the  quay  on  4th  May,  that  every- 
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thinp  was  taken  oat  of  tho  ship,  and  that  all 
tho  biles  vroro  delivered  on  to  tho  quay.  The  plain- 
tiffs were  interested  in  sixty-nine  bales  only,  and  it 
was  provod  that  their  bales  were  taken  away  by 
Gray  s lighters  on  the  Oth,  8th,  14th  and  30th  of 
May ; one  bale  was  lost,  but  there  was  no  evidence 
to  show  how. 

The  jury  were  asked:  First,  were  69  bales 
marked  P.  B.,  delivered  from  the  ship  to  the  dock 
company  on  the  quay  'f — Answer,  Yes.  Secondly 
were  69  bales  marked  P.  B.,  delivered  by  the 
dock  company  on  board  the  lighters,  sent  by 
Culverweli,  Brooks,  and  Company  ?- -Answer,  No. 

On  these  answers  it  was  contended  tliut  the 
second  finding  of  the  jury  was  equivalent  to  a 
verdict  for  the  plaintiff,  and  the  rule  grunted  was 
in  this  form,  “ Why  the  verdict  entered  for  the 
defendants  should  not  bo  set  aside  and  entered  for 
the  plaintiff  on  the  ground  that  tho  second 
finding  of  the  jury  was  equivalent  to  a verdict  for 
the  plaintiff,  and  why  a new  trial  should  not  be 
had  on  tho  ground  that  tho  first  findixig  was 
against  the  weight  of  the  evidence.” 

Cole,  Q.C.  and  It.  E.  Webster,  for  the  defendant, 
showed  cause. — The  terms  of  the  bill  of  hiding  are 
important ; they  are  “ to  be  delivered  in  liko  order 
ana  condition  from  tho  ship’s  deck,  where  the  ship’s 
responsibility  is  to  cease.’  Now  the  goods  wero 
delivered  from  tho  ship's  deck  within  tho  true 
meaning  of  the  bill  of  lading.  The  jury  have 
found  that  they  wero  delivered  on  to  the  quay,  and 
the  custom  of  the  port  of  Loudon  was  that  they 
were  unloaded  by  the  dock  company’s  servants, 
and  were  fetched  from  the  quay  afterwards  by  the 
plaintiffs'  lighten.  We  contend  therefore  that  as 
soon  as  the  shipowner  has  placed  the  goods  on 
the  quay,  his  dominion  over  them  ceases,  and  the 
dock  company  are  thenceforward  tho  agents  of 
the  consignee.  It  is  true  that  if  application  be  made 
by  the  consignee  within  twenty-four  hours,  the  cost 
of  delivering  into  his  lighters  has  to  be  defrayed  by 
the  shipowner.  This,  however,  does  not  make  the 
dock  company  agents  only  of  the  shipowner  ; they 
are  the  agents  of  both  parties  for  the  purpose  of 
delivery.  For  to  whom  docs  tho  consignee  apply  P 
Not  to  the  shipowner,  but  to  the  dock  company. 
[Brett  J. — The  dock  company  insist  on  tho  ship- 
owner employing  their  men  as  agents  in  unloading.] 
Yes,  that  is  so,  and  it  may  be  argued  that  imme- 
diately upon  tho  assumption  of  the  duty  of  un- 
loading by  them  the  dominion  over  the  goods,  and 
the  responsibility  of  tho  shipowner  is  at  an  end. 
All  this  is  proved  to  be  in  accordance  with  the 
usage  of  the  port  of  london,  and  the  charter- 
party  must  be  taken  to  have  boon  made  by  persons 
knowing  the  course  of  business,  and  recognised 
custom  at  tho  port  of  discharge.  And  tho  fact 
that  this  bill  of  lading  is  not  in  the  ordinary  form, 
but  cout&ins  the  stipulation  1 have  read,  agrees 
exactly  with  the  supposition  of  a knowledge  of 
the  practice.  The  case  of  Oatliffe  v.  Jionme 
(Biug.  N.C.  314),  shows  that  unless  delivery  is 
controlled  by  special  limitations,  the  practice 
usually  observed  at  the  port  is  sufficient;  and 
here  the  practice  of  the  port  of  London  1ms  been 
followed,  and,  taken  together  with  the  terras  of 
the  bill  of  lading,  absolves  the  shipowner  from  ull 
liability  after  the  goods  have  been  delivered  from 
the  ship’s  deck. 

H.  Graham  {Thesiger,  Q.C.  with  him)  in  support 
of  the  rule. — The  defendant’s  construction  of  t lie 
bill  of  lading  involves  a contradiction.  The  bill  of 


lading  says  the  delivery  is  to  bo  to  Messrs.  Petro- 
cochino Brothers  or  their  assigns.  Now  the  dock 
company  cannot  be  either,  and  at  tho  most  a 
delivery  to  them  is  all  that  is  proved.  It  is  sug- 
gested that  they  wero  agents,  and  this  would  not 
be  enough;  but  it  is  not  clear  that  they  wero  oven 
agents,  for  they  were  paid  by  the  defendant  en- 
tirely. They  were  not  employed  for  tho  plaintiffs* 
convenience,  but  for  the  defendants*  in  order  that 
the  ship  might  be  cleared.  Then  the  defendants  do 
not  get  any  receipt  from  tho  dock  company,  so  there 
cannot  be  u complete  delivery  os  this  is  not  done. 
[Brett,  J. — The  consignees  do  not  give  a receipt.] 
No,  but  tho  dock  company  were  throughout  treated 
as  the  agents  of  the  defendant,  and  this  shows 
that  possession  by  them  was  possession  by  tho 
defendants.  Then  the  clause  which  has  been  laid 
so  much  stress  on,  “ to  be  delivered  from  the  ship's 
deck,  where  the  ship’s  responsibility  is  to  cease,” 
applies  solely,  as  1 contend,  to  unloading  into 
lighters.  In  Catley  v.  Winiringham  (Peake  s N.P. 
Ca.  202)  it  appears  that  tho  master  of  a vessel 
is  bound  to  guard  goods  loaded  int-o  a lighter  sent 
for  them  by  tho  consignee  until  the  loading  is 
complete.  Cur . adv.  t tuU. 

April  30. — Brett,  J. — This  case  has  stood  over, 
owing  to  doubts  entertained  by  mv  brother 
Honyman ; but  as  ho  will  bo  unable  to  be  present 
in  court  for  some  time  to  come,  wo  must  act  upon 
our  own  judgment  without  his  assistance. 

Tho  action  is  brought  upon  a bill  of  lading  : tho 
goods  of  the  plaintiffs  were  put  on  board  the  de- 
fendant’s steamer  to  be  carried  from  India  to  tho 
Victoria  Docks  in  London.  The  case  was  tried 
before  me ; and  it  appeared  from  the  facts  as  estab- 
lished by  the  finding  of  the  jury  that  sixty-uiue 
bales  wero  put  on  board  the  steamer  at  Calcutta, 
aud  were  discharged  on  tho  quay  in  London; 
but  that  only  sixty-eight  were  loaded  on  board 
the  ligthers  sent  to  receive  the  sixty-nine  bales 
on  behalf  of  the  plaintiffs.  Tho  value  of  the 
missing  bale  was  41/.  It  was  urged  before  us 
by  the  plaintiffs’  counsel,  that  the  shipowner  was 
liable  to  make  good  the  loss,  and  that  there  had 
been  no  delivery  to  the  consignees;  for  delivery 
to  the  dock  company  at  tho  quay  was  a delivery 
for  the  convenience  of  the  shipowners.  Tho  de- 
fendant contended  that  ho  was  not  liable  for  any 
loss  after  the  goods  had  left  tho  ship. 

By  tho  bill  of  lading  the  goods  were  to  be  de- 
livered in  London  to  tho  plaintiffs  from  the  ship’s 
dock,  where  the  ship's  liability  was  to  cease.  These 
last  words  are  very  important,  and  the  contract  was 
so  far  fulfilled  that  all  the  bales  wore  delivered  in 
London  from  tho  ship's  deck.  The  general  rule 
is  that  where  goods  are  to  lie  delivered  at  a port, 
the  usage  of  that  port  is  to  he  followed:  and  when 
by  that  usage  delivery  is  to  be  made  in  a prescribed 
manner,  that  manner  must  be  complied  with, 
unless  it  be  inconsistent  with  the  terms  of  tho  bill 
of  lading.  Iu  London  tho  course  of  business  is  for 
a steamship  to  unload  at  a quay,  and  for  tho  dock 
company  afterwards  to  put  the  cargo  on  board 
lighters  : the  shipowner  pays  the  dock  charges  if 
the  goods  are  applied  for  within  twenty-four 
hours  ; otherwise  tho  dock  company  put  them 
into  a warehouse,  and  the  consignee  becomes  liable 
for  storage.  In  any  view  the  cargo  is  not  delivered 
direct  to  the  consignee. 

Now  the  dock  company  seem  to  be  proper  in- 
termediaries for  the  delivery  of  tho  cargo  to  the 
consignees : the  goods  are  forwarded  by  two  steps. 
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viz.  delivery  on  the  quay,  and  delivery  from  the 
quay.  The  bill  of  lading  evidently  refers  to  the 
course  of  business  in  the  port  of  London,  and  its 
terms  are  apt  and  well  chosen  for  that  purpose, 
and  it  follows  that  the  responsibility  of  tnc  ship- 
owner ceased  when  the  goods  of  the  plaintiffs 
were  taken  off  the  steamer's  deck  and  put  upon 
the  quay:  he  is  not  liable  for  the  loss  of  any  part 
of  them  happening  after  tho  cargo  was  unloaded. 
Whether  the  dock  company  are  liable  to  the  plain- 
tiffs, I give  no  opinion. 

As  the  verdict  at  the  trial  was  entered  for  the 
defendant,  this  rule  must  be  discharged. 

Denman,  J. — The  only  doubt  which  I entertained 
was  occasioned  by  the  hesitation  of  my  brother 
Honyman ; otherwise  I see  no  reason  to  hesitate 
as  to  our  decision.  I entirely  agree  with  my 
brothor  Brett,  and  I need  say  no  more  than  this. 
1 do  not  know  what  would  now  bo  tho  opinion  of 
my  brother  Honyman ; but  I am  sure  that  I 
should  not  adopt  any  other  conclusion  than  that 
arrived  at  by  my  brother  Brett, 

Rule  discharged  (a) 

Attorneys  for  plaintiffs,  Markby,  Tarry , and 
Stewart. 

Attorneys  for  defendant,  Lawless,  Nelson,  and 
Jones. 

EXCHEQUER  CHAMBER. 

ON  APPEAL  PROM  THE  COURT  OF  COMMON  PLEAS. 
Reported  by  J.  M.  Lilt,  Esq.,  Barrister -at-  Lew. 

May  12  and  June  24,  1874. 

Allison  v.  Tile  Bristol  Marine  Insurance 
Company. 

Marins  insurance — “ Freight  ” and  “ freight  pay- 
able in  advance ” — One  half  freight  payable  in 
advance — One  half  payable  on  delivery  of  cargo 
—Loss  of  ship — Half  cargo  saved— Total  or  par- 
tial loss. 

The  plaintiff * s skip  was  chartered  to  carry  a cargo 
of  coal  from  Greenock  to  Bombay,  where  Vie 
plaintiff  was  to  be  paid  at  the  rate  of  42s.  a ton 
“ on  the  quantity  delivered .”  It  was  also  agreed 
that  one  half  of  the  freight  should  be  paid 
“ on  signing  bills  of  lading,  and  the  remainder 
'*  on  right  delivery  of  the  cargo."  The  coal  was 
shipped,  and  one  half  the  freight  paid,  and  the 
plaintiff  afterwards  effected  two  policies  of  insu- 
rance with  the  defendants,  one  being  for  5001.  on 
“ freight  ” valued  at  2000?.,  the  other  being  for 
700 1.  on  “ freight  payable  abroad”  valued  at 
2000?. 

During  the  voyage  the  ship  teas  wrecked,  but  one 
half  of  the  cargo  was  saved  and  delivered  to  the 
consignees  at  Bombay. 

The  defendants  refused  to  pay  for  a total  loss,  and 
made  a payment  into  con  ft  of  4-10?.  in  respect  of 
the  two  policies,  as  for  a partial  loss,  on  the 
ground  that  one  half  the  freight  had  been  earned. 
The  Court  of  Common  Pleas  ( Bovill , C.J.,  and 
Brett  and  Grove,  JJ.)  having  given  judgment  for 
the  plaintiff,  it  was  on  appeal  : 

Held  by  Cockbum,  CJ.,  Mellor,  J.,  and  Amphlett, 
B.,  dissentientibus  Cleashy  and  Pollock,  llll., 
{reversing  the  decision  of  the  court  below), 
that  the  defendants  were  liable  as  for  a partial 

(a)  Honyman  J.  was  present  daring  tho  argument,  but 
in  consequence  of  illness  did  not  sit  during  Easter  and 
Tiinity  Term*. 


loss  only,  and  that  the  plaintiff  could  recover 
nothing  more  than  the  sum  of  440 L paid  into 
court. 

Per  Cockbum,  C.J.  and  Amphlett,  B. — As  payment  of 
freight  in  advance  cannot  be  recovered  back  in  case 
of  loss,  it  is  paid  in  respect  of,  and  is  distributable 
over  the  entire  cargo,  so  that  the  shipowner  cannot 
appropriate  the  whole  of  the  amount  prepaid  to 
that  portion  of  the  cargo  which  is  delivered,  but 
c<in  only  have  the  benefit  of  the  prepayment  pro 
raid. 

Per  Mellor,  J. — The  prepayment  of  the  freight 
transferred  the  risk  from  the  shipowner  to  the 
charterer,  and  the  shipowner,  thus  losing  only  one 
half,  coidd  recover  no  more  than  he  had  lost 
Per  Amphlett,  B. — The  prepayment  of  the  freight 
teas  not  a payment  on  account  of  freight  actually 
earned,  but  on  account  of  what  m ight  contingently 
be  earned  in  respect  of  the  whole  cargo. 

Per  Cleashy,  B. — The  shipowner  was  entitled  to 
recover  the  whole  of  the  unpaid  half  of  the  freight, 
inasmuch  as  he  had  insured  and  lost  it. 

Tins  was  an  appeal  by  the  defendants  from  a deci- 
sion of  tho  Court  of  Common  Pleas  (Bovill,  C.J. 
and  Brett  and  Grove,  JJ.),  discharging  a rule  to 
set  aside  a verdict  entered  for  the  plaintiff  upon 
admissions  taken  at  tho  trial,  and  to  enter  instead 
the  verdict  for  the  defendants,  if  the  court  should 
think  there  was  no  loss  of  freight  beyond  what 
the  defendants  had  paid. 

The  facts  aro  fully  statod  in  the  judgment  of 
Amphlett^  B.  For  a full  report  of  the  case  below 
see  ante,  p.  54. 

The  plaintiff’s  points  for  argument : — That  the 
policies  being  upon  freight  attached  to  Buch  in- 
terest as  the  plaintiff  in  fact  had  in  the  freight  of 
the  vessel  upon  the  insured  voyage;  that  the 
plaintiff  having  been  paid  half  the  freight  for  the 
insured  voyage  in  advance,  bad  no  interest  in  snch 
half,  and  that  his  interest  was  limited  to  the  re- 
mainder or  unpaid  half  of  the  freight  for  the  voy- 
ago;  that  tho  policies  therefore  attached  to  the 
unpaid  half  of  the  freight  for  the  insured  voyage ; 
that  as  half  the  cargo,  and  consequently  half  the 
freight  upon  the  insured  voyage  was  lost,  the 
plaintiff  having  already  been  paid  half  the  freight 
for  tho  voyage,  lost  the  whole  of  tho  remaining  or 
unpaid  half  of  the  freight,  which  was  the  freight 
insured  by  the  defendant;  that  thero  was  there- 
fore, under  the  circumstances,  a total  loss  of  the 
subject-matter  of  this  insurance. 

The  defendants’  points  for  argument. — On  the 
truo  construction  of  tho  charter-party,  the  sura 
paid  in  advance  in  England,  namely,  one  guinea 
per  ton  of  coal  shipped,  was  not  freight  properly 
so  called.  It  was  compensation  paid  for  taking 
the  goods  on  board  and  undertaking  to  carry  them. 
The  only  freight  stipulated  for  was  one  guinea  per 
ton  on  each  ton  carried  and  delivered.  The  plaintiff 
having  carried  and  delivered  one  half  the  cargo, 
was  entitled  to  claim  freight  on  that  half,  and  his 
failure  to  collect  it  from  tho  shipper  affords  no 
ground  of  claim  against  the  underwriter;  the 
contract  in  this  case  must  bo  read  distributivoly. 
It  is  not  a lump  sum  for  an  entire  cargo ; it  is  a 
separate  contract  for  each  ton  of  coal.  The  shipper 
bound  himself  to  pay  one  guinea  on  each  ton 
rightly  delivered,  and  the  court  below  has  by  its 
judgment  erroneously  absolved  the  shipper  from 
this  payment;  the  shipper  was  not  to  return  the 
one  guinea  received  in  advance  on  any  of  the  tons 
received  on  board,  but  the  judgment  appealed  from 
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compels  this  return  by  allowing  the  advance  on 
the  lost  goods  to  be  set-off  against  tho  freight  on 
thoso  delivered.  Tho  plaintiff  has  repaid  tho 
shipper  the  advance  of  one  guinea  per  ton  on  tho 
last  half  of  the  cargo ; for  the  plaintiff  has  (by  the 
payment  of  the  premium  of  insurance)  provided  at 
his  own  expense  tho  fund  out  of  which  the  shipper 
has  got  back  one  guinea  per  ton  on  the  lost  half. 
Yet  the  court  below  has  decided  that  the  shipper  is 
entitled  to  set-off  against  tho  plaintiff’s  claim  tho 
whole  of  tho  advance,  and  has  thus  practically 
awarded  him  payment  twice  of  the  advance  made 
on  the  lost  half  of  the  cargo,  it  appears  from  the 
statement  of  facts  that  the  shipper  has  received 
from  his  underwriters  the  whole  cost  of  the  lost 
goods,  and  the  whole  amount  of  the  advances  made 
on  them  to  the  plaintiff,  so  that  as  to  the  lost  half 
of  the  cargo  he  is  in  the  same  position  as  if  he  had 
never  shipped  it.  If  he  is  now  allowed  to  take  tho 
other  half  without  any  payment  for  carriage  and 
delivery,  he  will  make  a clear  profit  of  one  guinea 
per  ton  on  this  second  half  at  the  expense  of  the 
shipowner,  a result  that  seems  to  demonstrate  that 
there  is  error  in  tho  judgment  appealed  from. 

Benjamin,  Q.C.  (with  him  C.  Bussell,  Q.C.),  for 
the  appellants,  the  underwriters,  tho  defendants 
below. 

Waikin  Williams,  Q.C.  (with  him  McLeod),  for 
the  respondent,  the  shipowner,  the  plaintiff  below. 

Cur.  ado.  vuU. 

June  24. — The  following  written  judgments  were 
delivered : 

Ampulktt,  B.  — The  action  in  this  case  was 
brought  by  the  plaintiff,  the  owner  of  tho  ship 
Merchant  Prince,  on  two  policies  of  insurance  on 
the  freight  of  that  ship  on  a voyage  from  Greenock 
to  Bombay,  to  recover  for  a total  loss. 

The  first  of  tho  said  policies  was  dated  the  13th 
April  1867,  whereby  the  defendants  insured  500/. 
on  “ freight  valued  at  20001.  ;M  and  the  second  policy 
was  dated  on  the  23rd  April  1867,  for  700 1.  on 
“freight  payable  abroad  valued  at  20001.”  The 
plaintiff  also  effected  two  other  policies  with  two 
other  underwriters  on  the  freight  payable  abroad 
of  the  Merchant  Prince , for  the  same  voyage  as 
above,  for  the  sums  of  0001.  and  3001.  respectively. 

The  said  ship  was  chartered  for  the  voyage 
in  question  to  a Mr.  De  Mattos,  by  a charter- 
party  dated  the  7th  March  1867,  which  pro- 
vided that  the  ship  should  load  a full  cargo 
of  coals  at  Greenock  for  Bombay,  “ freight  to 
be  paid  on  unloading  aud  right  delivery  of  the 
cargo,  at  and  after  tho  rate  of  42  s.  per  ton 
of  twenty  per  cent,  on  the  quantity  delivered.” 
And  it  was  further  provided  that  Buch  freight  was 
to  be  paid,  say  one  half  in  cash  on  signing  bills  of 
lading,  less  four  months'  interest  at  bank  rate,  but 
at  not  loss  than  five  per  cent,  per  annum,  five  per 
cent,  for  insurance,  and  2$  per  cent,  on  grosB 
amount  of  freight  in  lieu  of  consignment  at 
Bombay,  and  the  remainder  on  right  delivery  of 
the  cargo,  less  cost  of  coal  short  delivered,  in  cash, 
at  current  rates  of  exchange  for  bills  on  London  at 
six  months’  sight.  On  the  15th  April  1867,  bills 
of  lading  were  signed  by  the  captain  of  the  said 
ship  for  2178  tons  of  coals,  and  on  or  about  the 
same  day  the  plaintiff  received  from  De  Mattos 
22861.  18s.,  for  which  the  plaintiff  gave  the  follow- 
ing receipt,  indorsed  on  the  bill  of  lading:— 

" Received  from  W.  N.  Dc  Mattos,  Esq.,  tho  sura 
of  2286/.  18s.  sterling,  being  advance  of  half 
freight  on  within  shipment,  the  owner  having  paid 


all  charges,  including  consignment,  commission  at 
Bombay,  as  per  charter-party,  2286/.  18s.”  On  the 
20th  April  1867,  De  Mattos  effected  an  insurance 
on  tho  said  cargo  of  the  Merchant  Prince  for  the 
said  voyage.  Tbe  insurance  was  stated  in  the  policy 
to  he  on  2178  tons  of  cool,  and  increased  value 
thereof,  by  prepayment  of  freight,  value  at  4500/. 
On  the  27th  April  1867,  the  said  Bhip  left  Greenock 
for  Bombuy,  and  on  tho  8th  Aug.  1867,  she  struck 
on  a reef  and  there  became  a total  wreck.  About 
1050  tons  (which  may  be  roferrod  to  as  a moiety  of 
the  coals  forming  the  cargo)  were  saved  from  the 
wreck  and  ultimately  landed  at  Bombay.  At  the 
trial,  a verdict  was  by  consent  entered  for  tho 
plaintiff  for  the  full  amount,  with  leavo  to  move  to 
enter  the  verdict  for  him  or  to  reduce  the  damages, 
and  a rule  nisi  having  been  granted  by  the  Court 
of  Common  Pleas,  cause  was  shown  against  it  in 
Trinity  Term,  and  the  same  was  discharged  and 
| judgment  given  for  the  plaintiff  for  the  full  amount 
of  his  claim  with  interest. 

The  judgment  of  the  Court  of  Common  Ploas 
proceeded  upon  the  principle  that,  according 
to  the  true  construction  of  tho  charter- party, 
the  prepaid  moiety  of  the  freight  was  to  be 
taken  in  payment  of  the  freight  upon  the  saved 
part  of  the  cargo,  in  which  case  the  latter 
would  be  satisfied,  and  there  would  be  a total 
loss  of  the  other  moiety  of  the  freight  to  the  ship- 
owner ; and  the  question  wo  havo  to  determine  is, 
whether  that  judgment  is  correct. 

It  may  be  observed,  in  the  first  place,  that  the 
effect  of  that  judgment  is,  that  the  cnarterer,  while 
sotting  off  the  whole  of  the  prepaid  moiety  of  the 
freight  againBt  the  freight  on  tne  saved  moiety  of 
the  cargo,  is  at  the  same  time  entitled  to  recover 
a moiety  of  what  he  so  paid  in  advance  from  his 
own  underwriters,  and  will  thus  obtain  for  him- 
self at  the  expense  of  tho  shipowner  or  his  under- 
writers, a bonus  or  profit  of  1/.  a ton  in  respect  of 
the  coal  lost  over  and  above  the  value  of  such  coal. 
It  is,  I think,  impossible  not  to  suspect  Borne  error 
in  a judgment  wnich  lias  led  to  a result  so  strange 
and  inequitable.  It  was  said,  indeed,  in  argumeut 
before  us,  that  this  startling  result  arises  from  the 
mode  in  which  the  charterer  effected  his  insurance, 
and  that  tho  apparent  anomaly  would  not  have 
existed  if  valued  policies  had  not  been  allowed  by 
our  law,  and  the  charterer  had  effected  an  insu- 
rance simply  on  the  prepaid  moiety  of  the  freight ; 
but  I cannot  concur  in  this  view,  for  suppose  he 
had  insured  separately  the  prepaid  moiety  of  tho 
freight  in  identical  terms  with  tho  insurance 
effected  by  the  shipowner  in  respect  of  the  other 
moiety  of  tho  freight,  the  underwriters  of  the  last 
mentioned  moiety  would,  according  to  the  principle 
of  tho  jndgmont,  havo  homo  the  whole  loss,  and 
tho  other  underwriters  nothing;  a result  which 
appears  to  me  equally  strange  and  inequitable  as 
the  former.  I venture,  however,  with  great  de- 
ference, to  think  that  the  assumption  upon  which 
tho  judgment  proceeds  is  erroneous,  and  that  the 
prepayment  of  a moiety  of  the  freight  ought  not 
in  this  case  to  be  taken  as  a payment  on  account  of 
the  freight  actually  earned  by  delivery  of  the  cargo, 
but  on  account  of  what  might  contingently  Ixs 
earned  in  respect  of  the  whole  cargo. 

No  donbt  it  might  have  been  stipulated,  as  it  fre- 
quently and  perhaps  generally  is  in  practice  stipu- 
lated, that  the  prepayment  of  freight  should  bo 
taken  as  a payment  on  aocount  of  freight  actually 
earned ; but  in  tho  charter-party  in  question  there  is 
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no  express  provision  to  that  effect,  and  I am  of  opi* 
nion  that  there  are  sufficient  indications  to  bo  found 
in  it  that  it  was  not  bo  intended  by  the  purtics. 
Freight  is  by  tho  charter-party  to  bo  paid  after 
the  rate  of  42 *.  per  ton  on  the  quantity  delivered, 
and  such  freight  is  to  be  paid  one  hall  in  cash,  on 
signing  bills  of  lading,  with  certain  deductions, 
and  the  remainder  on  the  delivery  of  the  cargo. 
Now  all  this  proceeds  upon  the  asframption  that 
the  whole  freight  will  be  earned,  and  does  not  con- 
template or  provide  for  the  case  of  u loss  either 
total  or  partial.  It  is  clear  that  the  half  to  be 
prepaid  must  be  calculated  on  the  whole  cargo, 
wituout  reference  to  possible  loss,  and,  as  it  is  ad- 
mitted on  all  hands,  that  according  to  English  law, 
however  much  it  may  bo  disapproved  of  by  high 
authority,  no  part  of  such  prepayment  could  be  re- 
covered back  in  any  event,  it  appears  to  me  that  the 
most  reasonable  construction  of  tho  charter-party 
is  to  hold  that  for  all  purposes  the  prepayment 
should  be  taken  as  made  in  respect  oi  the  whole 
cargo,  and,  consequently,  in  the  event  which  has 
happened,  distributable  between  tho  port  lost  and 
the  part  saved.  This  view  of  the  case  appears  to 
be  strengthened  by  tho  deduction  allowed  for  in- 
surance, which  denotes,  according  to  Lord  Selbome 
in  Walton  and  Go.  (apps.)  v.  Shankland (reap.)  (ante, 
p.  1 15;  29  L.  T.  Rep.  N.  S.  849 ; L.  Rep.  2 II.  of  L.  Sc. 
Ap.  304)  (which  in  other  respects  has  not,  I think, 
any  material  bearing  on  the  present  case),  that  it  was 
in  the  contemplation  of  both  parties  that  each 
should  bear  the  risk  of  or  insure  for  one  moiety  of 
the  freight.  This  construction,  too,  has  at  least  the 
merit  of  doing  complete  justice  between  the  parties 
in  every  event.  In  tho  actual  caso  bofore  us,  the 
result  will  be  that  the  charterer  will  have  to  pay 
to  the  shipowner,  to  tho  relief  of  the  latter’s  un- 
derwriters, one  moiety  of  the  freight  upon  tho 
cargo  saved,  and  be  recompensed  for  the  same  out 
of  the  moneys  received  on  hiR  own  policy,  which 
virtually  covers  freight  as  well  as  cargo.  If,  on 
the  other  hand,  the  shipowner  and  charterer  had 
each  insured  for  the  value  of  a moiety  of  tho  freight, 
tho  loss  would  have  fallen,  ns  in  justice  it  ought, 
equally  betweeu  tho  respective  underwriters.  Or, 
lastly,  if  neither  had  insured,  or,  in  other  words, 
if  each  bad  been  his  own  insurer,  each  would  have 
borne  a moiety  of  the  loss,  which  aguin  would  be 
quite  just,  inasmuch  as  tbe  premium  of  insurance 
in  respect  to  the  charterer’s  moiety  was  allowed  to 
him  out  of  the  prepayment  of  freight. 

For  these  reasons  1 am  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover  from  the  defendants 
as  for  a total  loss,  and,  it  being  admitted  that  in 
that  case  the  defendants  have  paid  into  court  all 
that  is  due  from  them,  I think  that  the  judg- 
ment of  the  court  below  ought  to  bo  reversed,  and 
the  rule  to  enter  a verdict  for  the  defendants  made 
absolute. 

Cleasby,  B.  (delivering  the  judgment  of  himself 
and  Pollock,  B.) — In  this  case  the  plaintiff,  a ship- 
owner, claimed  a total  loss  upon  valued  policies  on 
freight,  the  voyage  being  from  GreenocK  to  Bom- 
bay. The  defendants  paid  into  court  half  the 
amount.  The  plaintiff  alleged  that  he  had  insured 
the  freight  which  he  was  to  receive  at  the  termi- 
nation of  the  voyage,  and  that,  as  in  consequence 
of  tho  perils  insured  against  he  was  entitled  to 
receive  none,  there  was  a total  loss.  The  defen- 
dants contended,  that,  in  the  events  which  had 
happened,  tho  plaintiff  wan  entitled  to  receive,  at 
the  termination  of  the  voyage,  half  the  freight 


insured,  bo  that  there  was  a partial  loss  only. 
Thus  tho  subject  of  disputo  between  tho  partios, 
viz.,  the  right  to  freight  at  the  termination  of  the 
voyage,  under  the  circumstances,  depended  upon 
the  proper  construction  of  the  charter-party,  which 
was  admitted  to  bo  the  only  question  raised  in  the 
case,  and  was  the  only  one  arerued  before  us. 

[The  learned  judge  recapitulated  the  leading 
terms  of  the  charter-party  and  the  facts,  with  dates, 
and  proceeded  :]  The  question  is.  Was  the  captain 
bound  to  deliver  the  cargo  which  arrived  free  of 
freight  beyond  that  alreauy  paid,  or  could  he  have 
insisted  upon  payment  of  tho  one  half  freight  upon 
tho  quantity  delivered  P 

There  is  nothing  unusual  in  the  terms  of  this 
charter-party.  It  is  quite  common  for  the  ship- 
owner to  be  put  in  funds  by  a prepayment  of 
freight,  although,  properly  speaking,  freight  is 
what  is  earned  by  the  carriage  of  goods  to  their 
destination,  and  when  that  is  done  the  deduc- 
tions made  in  the  present  case  are  intended  to 
put  tho  shipowner  in  the  same  position  as  if 
the  freight  had  been  paid  at  tho  end  of  the 
voyage,  the  first  deduction  being  interest  for  the 
est  imated  duration  of  the  voyuge  of  four  months 
which  the  owner  gained  by  the  prepayment;  tho 
second  the  amount  of  insurance  which  he  saved  by 
having  the  payment  actually  made,  and  no  longer 
subject  to  risk  requiring  insurance  ; and  the  third, 
the  consignment  commission,  or  the  commission 
which  he  would  have  to  pay  to  the  broker  to  whom 
the  ship  was  consigned  at  the  other  end  for  col- 
lecting the  freight.  All  this  is  only  a mode  of 
calculating  tho  amount  to  be  paid  for  one  half  the 
freight,  and  clearly  imposes  no  obligation  upon  the 
charterer.  According  to  the  law  of  England,  a 
payment  made  in  advance  on  account  of  freight 
cannot  be  recovered  back  in  the  event  of  tho  goods 
being  lost  and  incapable  of  delivery.  This  must 
be  considered  as  settled,  having  been  decided  as 
long  ago  as  1683,  and  not  departed  from  since, 
though  Cockhurn,  C.J.,  has  expressed  a wish 
that  the  law  was  otherwise,  and  in  conformity  with 
the  law  of  most  other  countries : (see  Byrne  v. 
Schiller,  ante,  vol.  1,  p.  Ill ; 23 L.T.  Rep.  N.S.  741 ; 
L.  Rep.  6 Ex.  325.)  And  the  consequence  is, 
that  the  arnouut  so  prepaid  for  freight  is  no 
longer  at  the  risk  of  the  shipowner,  but  at  the 
risk  of  the  charterer,  and  he  has  an  insarnblo  in- 
terest which  he  may,  if  he  thinks  proper,  insure 
as  a part  of  his  insurance  on  the  cargo  or  other- 
wise. But  whether  he  does  or  not  can  make  no 
difference  as  to  tho  freight  which  becomes  payable 
upon  the  shipowner  being  ready  to  deliver  at  tbe 
port  of  destination.  If  there  had  been  a charter  in 
the  present  case  without  any  clauso  for  prepay- 
ment of  one  half,  and  the  goods  had  been  put  on 
board  and  half  lost,  what  would  have  ljeen  the 
freight  payable?  Undoubtedly  freight  at  the 
stipulated  rate  upon  the  half  cargo  carried  to  its 
destination. 

The  meaning  of  the  word  “ freight  ” must  be 
tbe  same,  in  my  opinion,  whether  there  be  a 
prepayment  or  not,  and  thus  in  the  present  case 
all  the  freight  which  became  payable  was  the 
one  half  which  bud  already  been  satisfied,  and  so 
the  other  hull*  which  was  insured  was  totally  lost. 
And  this  is  the  meaning  of  the  word  '‘freight” 
expressed  in  the  charter-party — “ freight  to  be  paid 
upon  unloading  and  right  delivery  of  the  cargo 
at  and  after  the  rate  of  42s.  per  ton  upon  the 
quantity  delivered 
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Some  confusion  is  introduced  into  the  case  by 
the  circumstances  that  the  payment  to  be  made 
is  of  one  half  of  the  freight,  and  this  gives  rise 
to  the  idea  that  there  is  afterwards  a joint  risk  in 
the  whole  freight,  whereas  it  is  in  reality  a case 
of  debtor  ana  creditor,  and  not  of  joint  risk 
and  a payment  of  a sum  on  account  of  freight  to 
be  earned  and  fixed  by  agreement  of  the  parties 
at  half  the  estimated  freight.  But,  to  get  rid  of 
this  source  of  error,  suppose  that  the  payment  was 
of  10002.  on  account  of  freight.  The  owner  would 
make  certain  deductions  on  account  of  tho  earlier 
mid  sure  payment,  and,  receiving  thcbalancc,  which 
might  be  9501.,  would  give  a receipt  for  10002.  on 
account  of  freight  (as  he  has  in  the  present  case 
for  *228 61. 18#.)  Upon  the  arrival  of  the  ship,  it  must 
appear  that  the  freight  earned  came  to  15002.  The 
charterer  gets  the  full  benefit  of  the  10002.  paid, 
and  pays  tho  balance,  5002.  If  he  has  insured  his  pre- 
paid freight  for  10002.,  he  can  be  entitled  to  receive 
nothing,  because  he  has  lost  nothing  by  perils,  but 
had  the  full  benefit  of  his  prepayment.  If  the 
freight  due  on  the  arrival  ot  the  ship  had  been 
7502.  from  cargo  being  lost  to  a larger  amount,  ho 
would  have  the  benefit  of  his  prepayment  to  the 
extent  of  7502.,  and  would  bo  entitled  to  receive 
the  2502.  lost  from  the  underwriters  as  a partial 
loss.  The  case  here  is  the  same.  There  is  a re- 
ceipt for  2*28 61.  18#.,  the  amount  of  half  the  esti- 
mated freight.  It  is  still  a payment  on  account  of 
freight,  and  De  Mattos  was  entitled  to  and  had 
the  full  l»cnefit  of  it. 

I will  only  add  upon  this  part  of  the  case, 
that  the  error  (if  I may  be  allowed  the  expression) 
is  in  concluding  that  because  the  shipowner 
and  charterer  are  euch  interested  in  one  half 
of  the  freight,  therefore  their  interest  in  the 
whole  is  the  same.  But  that  is  not  tho  case, 
because,  independent  of  the  equality  of  amount, 
there  is  a priority  of  payment.  The  prepayment 
should  satisfy  that  which  was  first  earned  to  the 
amount  of  the  prepayment.  It  is  like  tho  case  of  a 
mortgage  for  20002.,  to  which  two  j>ersons  are  en- 
titled in  halves,  but  one  not  to  be  paid  off  in  pre- 
ference to  the  other,  so  that  if  the  security  is  insufli-  ( 
cient,  the  part  only  should  be  paid.  Each  is  in- 
terested to  the  same  extent  by  half,  but  they  have 
not  the  same  interest  in  the  whole. 

The  learned  counsel  for  the  defendants  relied 
very  mnch,  in  the  course  of  his  argument,  upon  tha 
deduction  of  the  five  percent,  for  insurance  of  the 
half  freight,  which  ho  repeatedly  described  as 
money  paid  to  the  charterer,  to  bo  applied  for  that 
purpose,  so  as  to  give  the  shipowner  an  interest  in 
its  being  so  applied,  and  make  the  insurance 
accrne  to  his  benefit.  But  this  appears  to  us 
to  be  a mistaken  view  of  that  deduction,  which 
is  in  reality  only  a mode  of  arriving  at  an 
equivalent  for  what  the  shipowner  would  re- 
ceive at  the  end  of  the  voyage,  and  placing 
the  charterer  in  the  same  position  as  the  ship- 
owner would  have  been  in  as  regards  insurance, 
and  with  the  same  option  to  insure  or  not.  The 
learned  counsel  also  relied  very  much  upon  the 
obvious  gain  to  the  charterer,  if  he  insured  his 
cargo  at  a value  increased  bv  the  prepayment,  in 
the  event  which  happened,  viz.,  of  one  half  being 
lo*t  bv  the  perils.  Jt  was  said  that  lie  would  be 
repaid  one  half  of  his  advance  by  tho  underwriters 
on  the  goods,  and  then  have  got  tho  one  half  of 
his  goods  delivered  free  of  freight,  and  bo  have  the 
benefit  of  the  whole  advance.  This  was  explained 


by  the  learned  counsel  for  the  defendants,  but  not 
so  fully  ub  it  might  have  boon,  probably  because 
lie  thought  the  matter  too  clear  to  need  further 
explanation.  It  is  accounted  for  in  this  way.  If 
the  charterer  had  insured  his  real  interest  at  risk, 
viz.,  the  prepaid  freight,  22682.,  then,  if  at  tho  end 
of  the  voyage  tho  freight  payable  bad  amounted 
only  to  that  sum,  he  would  have  had  the  full  benefit 
of  the  payment  made  in  discharge  of  the  freight, 
and  would  of  course  have  recovered  nothing  under 
his  policy,  and  no  profit  could  havo  been  made. 
But  ny  means  of  a valued  policy  on  the  goods  in 
which  the  value  of  the  goouB  is  increased  by  tho 
amount  of  prepaid  freight,  this  falsehood  (as  it 
may  be  called)  is  introduced,  viz.,  that  all  tho  goods 
arc  supposed  to  be  so  increased  in  value,  whereas 
in  reality  those  only  are  increased  in  value  which 
arrive  at  their  destination;  and  thus,  if  any  be 
lost,  the  charterer  recovers  not  upon  the  real 
value,  but  upon  that  value  increased  by  the  pro- 
portions of  freight,  and  he  so  makes  a profit  by 
insuring  the  goods  beyond  their  value.  He  may 
do  this  in  any  case  by  insuring  beyond  the  value, 
if  the  underwriters  agree  to  it,  and  they  cannot 
object  to  it  because  they  get  paid  the  premium  in 
proportion.  This  is  tho  explanation  of  the  profit 
made  by  Mr.  De  Mattos,  viz.,  that  tho  goods  lost 
were  insured  beyond  their  value,  so  as  to  secure  a 
profit  instead  of  a mere  indemnity. 

We  cannot  depart  from  the  settled  meaning  of 
tho  word  “freight,”  and  the  meaning  expressly 
given  to  it  in  this  charter-party,  viz.,  the  amount  to 
be  paid  at  the  end  of  the  voyage  for  what  is  ready 
for  delivery  at  the  stipulated  rate.  This  had  boon 
wholly  satisfied  by  the  advance  made,  and  so  the 
shipowner  was  entitled  to  rccoire  no  more,  and 
the  captain  was  right  in  delivering  the  half  cargo 
free  of  freight. 

The  case  of  Watson  and  Co.  v.  ShanJeland  (ante, 
p.  115 ; 29  L.  T.  Rep.  N.  S.  849 ; L.  Rep.  2 H.  of  L. 
Sc.  App.  304),  was  referred  to  on  the  argument  by 
Mr.  Benjamin.  In  that  case  a question  of  Scotch 
law  arose  upon  a charter  in  similar  terms  to  the 
present,  and  the  question  was,  whether  a sum  paid 
on  account  of  freight  could,  upon  a loss  of  the 
cargo,  be  recovered.  The  argument  appears  to 
have  been,  that  according  to  Scotch  law  it  must 
bo  taken  to  be  not  a prepayment  of  freight  pro- 
perly so  called,  but  an  advance  on  accountof  freight. 
The  judgment  of  the  House  of  Lords  was,  that  it 
was  unnecessary  to  decide  whether  it  was  a pre- 
payment or  an  advance,  because,  assuming  for  tho 
sake  of  argument  that  it  was  not  a prepayment, 
but  an  advance,  still  it  could  not  be  recovered  back 
by  reason  of  the  neglect  to  insure.  And  upon  the 
assumption  that  it  was  not  a prepayment  but  an 
advance,  it  was  necessary  to  account  for  tho  deduc- 
tion and  give  some  meaning,  and  the  meaning 
given  would  be  an  improper  one  if  it  was  founded 
upon  the  assumption,  arguments  catisd,  unless  the 
assumption  agreed  with  the  real  fact.  In  the  pre- 
sent case  we  know  that  tho  commission  deducted 
was  not  upon  the  assumption  referred  to,  but  upon 
the  fact  of  prepayment,  and  that  it  was  not  in 
reality  what  was  suggested  in  that  case,  but  was, 
as  it  is  called  in  the  receipt,  consignment  commis- 
sion, which  is  saved  by  the  prepayment.  Tho 
result  is,  that  the  freight  which  was  insured  was 
wholly  lost  by  the  perils,  and  the  judgment  of  tho 
court  below,  which  is  founded  upon  that  conclu- 
sion, must  in  our  opinion  be  affirmed. 

I bog  to  add  one  other  remark  upon  the  construe- 
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t ion  of  this  contract.  Charter-parties  containing 
provisions  for  prepayment,  or  advances  to  tho 
masters  with  tho  same  effect  as  prepayment,  have 
been  usual  as  long  as  I romember,  and  it  is  not  too 
much  to  say  that  thousands  of  such  charters  have 
been  effected  upon  which  the  captains  of  vessels 
have  acted  in  all  parts  of  the  world,  with  the  re- 
sponsibility of  delivering  or  refusing  to  deliver  tho 
cargoes ; and  in  order  to  discharge  their  duty, 
they  must  have  made  themsslves  more  or  lesH 
acquainted  with  the  effect  of  prepayment.  And 
their  duty  ought  to  be  a plain  one,  and  not 
depend  upon  nice  distinctions,  and  it  is  a plain 
one  if  they  have  to  consider  only  what  is  the 
freight  earned  and  what  amount  has  been 
prepaid.  In  tho  present  case  there  appears  to 
nave  been  no  question  between  the  shipowner 
and  the  charterer  as  to  tho  proper  mode  of  per- 
forming the  contract.  The  captain  delivered  the 
goods  free  of  freight,  because  a sum  of  money 
equal  to  the  freight  earned  had  been  paid.  But  a 
third  party,  the  present  defendants,  now  say  that 
the  captain  was  so  ignorant  of  his  rights  asto  have 
delivered  goods  free  of  freight  when  ho  had  a claim 
of  10001.  It  would  be  strange,  and  he  may  have 
acted  in  ignorance  of  the  proper  effect  of  the 
agreement.  I could  not  properly  construe  an 
agreement,  especially  in  a court  of  error,  by  what 
the  parties  understood  to  be  the  effect  of  it,  but  I 
must  say  ray  own  clear  view  of  the  legal  effect  of 
an  agreement  in  common  use  is  confirmed  by  find- 
ing that  the  parties  to  it,  who  may  be  taken  to  be 
well  acquainted  with  such  agreements,  acted  in 
conformity  with  that  view. 

Mellor,  J. — Tho  plaintiff  was  the  owner  of  tho 
ship  Merchant  Prince,  and  the  defendants  are  an 
insurance  company.  Tho  action  is  brought  to 
recover  against  the  defendants,  as  for  a total  loss, 
on  several  policies  of  assurance  effected  by  tho 
plaintiff  with  tho  defendants,  on  freight  valued  at 
2000?.,  and  if,  under  the  circumstances  of  the  case, 
the  plaintiff  is  entitled  to  rocovor  as  for  a total 
loss,  the  judgment  of  tho  court  below  must  be 
affirmed ; but  if  the  loss  is  to  be  considered  as  a 
partial  loss  only,  the  defendants  have  paid  into 
court  sufficient  to  cover  such  partial  loss,  and  tho 
judgment  of  the  court  below  must  be  reversed. 

The  facts  arc  singularly  few,  and  the  question 
turns  entirely  on  the  true  construction  of  a 
charter-party,  dated  tho  7th  March  1867,  made 
between  the  plaintiff  and  ono  W.  N.  Dc  Mattos. 
[Terms  of  charter-party,  Ac.,  recapitulated.] 

It  was  admitted,  on  tho  argument  before  us,  that 
the  question  turned  upon  the  proper  construction 
of  the  charter-party,  and  the  payment  of  one  half 
freight  in  advance  on  the  signing  of  bills  of  lading. 
It  was  contended  for  the  plaintiff  that  the  freight 
being  made  payable  on  unloading  and  rightdelivery 
of  tho  cargo,  at  and  after  the  rate  of  42s.  per  ton, 
was  a mere  mode  of  estimating  tho  total  freight, 
and  that  the  words  such  freight  is  to  be  mid, 
“ say  one  half  in  cash  on  signing  bills  of  lauing, 
less  four  months’  interest,”  Ac.,  secured  as  a pay- 
ment of  the  total  freight,  and  assuming  the  total 
freight  to  which  he  would  have  been  entitled  on 
nnlooding  and  right  delivery  at  Bombay  to  he 
40001.  in  round  numbers,  he  had  only  received 
20001.,  and  was  entitled  to  claim  from  the  defen- 
dants for  tho  residue,  as  representing  his  loss  by 
the  perils  insured  against.  I cannot  accede  to 
that  view  of  tho  case,  and  I do  not  think  such  is 
the  true  effect  of  tho  charter-party.  Tho  agree- 


ment that  the  freight  was  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo,  at  and  after  the 
rate  of  42*.  per  ton  of  20cwf..  on  the  quantity  deli- 
vered, is  followed  by  a stipulation  that  such  freight 
“ was  to  be  paid,  say  one  naif  in  cash  on  signing 
bills  of  lading,  less  four  months’  interest  at  bank 
rate,  but  not  less  than  five  per  cent,  per  annum,  five 
per  cent,  for  insurance,  and  2$  on  gross  amount  of 
freight  in  lieu  of  consignment  commission  at  Bom- 
bay, and  the  remainder  on  right  delivery  of  the 
cargo,”  Ac.  Not  only,  therefore,  was  one  half  of 
such  freight  to  be  paid  in  cash  on  signing  bills  of 
lading,  but  tboro  was  a deduction  of  five  per  cent, 
for  insurance  in  respect  of  the  amount  paid  in 
advance.  And  the  charterer  did  accordingly,  on 
the  20th  Aug.  1867,  effect  an  insurance  “on  2178 
tons  of  coal,  and  increased  value  thereof,  by  pre- 
payment of  freight,  valued  at  45001.”  It  was 
agreed  on  all  hands  that  no  part  of  the  freight  so 

Cd  in  advance  could  ever  thereafter  be  recovered 
k from  the  plaintiff  by  the  charterer,  and,  con- 
sequently, the  sea  risk  of  so  much  of  the  freight  as 
was  paid  in  advance  was  transferred  from  the 
plaintiff  to  the  charterer.  It  seems  to  mo  that  the 
effect  of  tho  contention  on  the  part  of  the  plaintiff 
must  be  that  the  payment  in  advance  was  really  a 
payment  of  the  freight  upon  ono  half  of  tho  cargo, 
leaving  the  freight  on  the  other  half  of  the  cargo 
to  be  paid  on  right  delivery.  Tho  agreed  freight 
was  to  be  at  and  after  the  rate  of  42*.  per  ton  on 
tho  quantity  delivered,  but  there  is  nothing  by 
which  half  the  cargo  can  be  separated  from  the 
remainder,  and  ear-marked  as  the  portion  in  re- 
spect of  which  tho  freight  was  paid  in  advance. 
The  whole  cargo  was  insured  by  the  charterer  as 
modo  more  valuable  by  the  prepayment  of  half 
freight  in  advance,  and  it  appears  to  me  that  under 
tho  words,  “ at  and  after  the  rato  of  42*.  per  ton 
on  the  quantity  delivered,"  both  the  freight  and 
payment  must  be  distributed  over  the  entire 
cargo,  and  that  the  payment  in  advance  was  equi- 
valent to  the  payment  of  11.  1*.  on  every  ton  of  the 
cargo,  so  as  to  reduce  the  amount  of  the  freight 
payable  by  the  charterer  on  delivery  to  the  like 
sum  per  ton. 

I cannot  agree  that  the  true  mode  of  estimating 
the  loss  sustained  by  the  plaintiff  is  to  lump  the 
freight  at,  say  40001.  for  the  voyage,  and  seeing 
that  inasmuch  as  he  received  pnyment  in  advance 
of  20001.  only,  that,  therefore,  bis  loss  is  the 
difference  between  that  sum  and  40001.  I think 
that  he  lost  by  the  perils  of  tho  sea  11.  1*.  upon 
all  the  coals  that  were  lost,  and  became  inca- 
pable of  delivering  by  reason  of  such  perils,  and 
that,  under  the  circumstances,  it  constituted  a 
partial  loss  only,  and  that  he  was  only  entitlod  to 
be  indemnified  by  tho  defendants  to  that  extent. 
And  as  the  amount  paid  into  court  covers  that 
loss,  the  defendant  is  entitled  to  succeed,  and  tho 
judgment  of  the  court  below  ought  to  be  reversed. 

Cockburn,  C.J. — I concur  in  tho  conclusion  of 
my  brothers  Mellor  and  Amphlett  in  this  case. 

The  foctB  are  simple.  The  plaintiff  claims  for  a 
total  loss  on  a policy  of  insurance  on  freight  to  be 
earned  on  a voyage  of  the  ship,  the  Merchant 
Prince,  from  Greenock  to  Bombay,  If,  according 
to  the  terras  of  the  charter-party,  the  plaintiff,  as 
between  himself  and  tho  charterer  of  the  ship,  was, 
under  the  circumstances,  entitled  to  claim  a por- 
tion of  the  freight,  he  cannot  recover  on  a claim 
for  a total  loss.  Tho  question  turns,  therefore,  on 
hia  right  under  the  charter-party ; in  other  words, 
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on  the  true  construction  of  the  charter-party 
[Terms  of  the  charter-party  recapitulated.]  Bills 
oflading  were  signed  by  the  captain  for  a certain 
amount  of  coals,  and  a sum  was  thereupon  paid  by 
the  charterer  to  the  owner,  calculated  to  amount 
to  one  half  of  the  freight,  so  as  to  satisfy  the  sti- 
pulation of  the  charter-party.  A portion  of  the 
cargo  was  lost  on  the  voyage  by  the  perils  in- 
sured against.  The  remaining  portion  was  deli- 
vered up  by  the  captain  on  the  completion  of  the 
voyage  to  the  consignees  of  the  charterer,  without 
any  further  demand  of  freight,  on  tho  assumption 
that  the  freight  was  only  detnandable  in  respect  of 
the  portion  actually  delivered,  and  that  such  freight 
was  satisfied  by  the  amount  paid  in  advance  on 
account  of  freight.  But  the  insurers  are  not  bound 
by  the  acquiescence  of  the  shipowner  in  this  view 
of  his  rights,  and  if  the  shipowner  was  entitled  in 
point  of  law  on  the  true  construction  of  the  charter- 
party  to  claim  additional  freight,  the  insurer  is 
justified  in  insisting  that  there  bos  not  been  a total 
loss  of  freight ; ana  if  this  contention  is  right,  tho 
loss  can  only  be  a partial  loss,  in  which  case,  there 
haring  been  a payment  into  court  as  on  a partial 
loss,  the  defendants  will  be  entitled  to  oar  judg- 
ment. 

The  question  depends  on  whether  the  remainder 
of  the  freight  being  payable  on  the  right  delivery 
of  the  cargo,  the  portion  of  the  freight  paid 
in  advance  can  be  appropriated  to  the  amount 
of  cargo  actually  delivered,  or  whether  the  amount 
so  prepaid  most  bo  considered  as  paid  in  respoct  of 
the  entire  cargo  and  distributed  over  the  whole 
cargo,  including  tho  part  of  it  which  was  lost,  as 
well  as  the  part  delivered.  It  appears  to  mo  that 
this  question  must  be  considered  irrespectively  of 
tho  insurance  which  the  shipowner  or  the  char- 
terers may  have  effected  for  tho  protection  of  their 
actual  or  supposed  interests ; in  other  words, 
according  to  the  terms  of  the  charter-party, 
and  the  rights  and  liabilities  of  the  parties 
as  thereby  created.  Now  I cannot  but  sup- 
pose that,  on  a chartor-party  of  this  description, 
a payment  of  freight  in  advance,  which,  by 
the  1 English  law,  in  case  of  the  loss  of  the  cargo, 
cannot  be  recovered  back,  presupposes,  in  the  con- 
templation of  the  parties,  a delivery  of  the  entire 
cargo,  and  is  paid  in  respect  of  the  entire  cargo, 
and  is  therefore  distributable  over  the  entire  cargo ; 
for  which  reason  it  is  not,  as  it  appears  to  me, 
competent  to  the  owner  of  the  cargo  to  appropriate 
the  whole  of  the  amount  prepaid  to  that  portion  of 
the  cargo  which  is  actually  delivered,  and  he  can 
only  have  the  benefit  of  each  prepayment  pro 
raid  on  the  cargo  delivered. 

On  this  short  ground  I am  of  opinion  that  one 
half  of  tho  freight  remained  payable  on  the  cargo 
delivered,  and  that,  consequently,  there  was  no 
total  loss,  so  that  the  claim  of  the  plaintiff,  as  for 
a total  loss,  fails. 

Pollock,  B.  concurred  in  the  judgment  of 
Cleasby,  B.  Judgment  reverted. 

Attorney  for  the  plaintiff,  Nath. 

Attorneys  for  defendants,  Arglet  and  Rawlins. 


THE  ADMIRALTY  COURT  OF  T£E 
CINQUE  FORTS. 

Reported  by  J.  P.  AsriHAix,  Esq.,  Barrister-at-Luw. 

Saturday,  May  9,  1874. 

The  Racer. 

Salvage — Pilotage — Ambiguous  signal — Interpreta- 
tion— Condition  of  vettel. 

Where  a vessel  makes  an  ambiguous  signal,  it  toill 
be  construed  by  the  Court  of  Admiralty  according 
to  the  condition  of  tho  vessel  when  boarded;  xf 
the  it  damaged  and  it  in  need  of  assistance,  the 
eigyial  will  be  treated  as  signal  for  assistance, 
and  those  answering  it  as  salvors ; if  she  it  not 
damaged  and  wa?its  only  a pilot,  the  signal  will 
be  treated  at  a signal  for  a pilot  only. 

This  was  a cause  of  salvage  instituted  on  behalf  of 
tho  owner,  master,  and  crew  of  the  lugger  Stag,  of 
Dover,  against  tlio  schooner  Rater,  nor  tackle, 
apparel,  and  furniture,  and  the  cargo  now  or  lately 
laaen  thereon,  and  the  freight  due  for  the  trans- 
portation thereof,  and  against  the  owners  of  the 
said  schooner,  her  cargo  and  freight,  and  their 
bail  intervening. 

The  petition,  which  sets  out  tho  facts  of  the 
case,  was  as  follows  : 

1.  The  Stag  is  a lugger  belonging  to  the  port  of  Dover, 
of  about  16  tons  builders’  measurement,  and  of  the  value 
of  1701. ; on  the  occasion  hereinafter  mentioned  ahe  was 
mannod  by  a crew  of  five  hands  all  told. 

2.  About  7 a m.  on  the  20th  Jan.  1874,  the  Stag  was 
cruising  between  Sandgato  and  Folkestone ; the  wind  at 
the  time  was  blowing  a strong  gale  from  the  S.W.,  ac- 
companied with  thick  driving  rain,  and  there  was  a heavy 
sea.  Under  thoae  circumstances  the  crew  of  the  8 tag 
sighted  the  schooner  Racer , the  vessel  proceeded  against 
in  this  cause  ; she  was  then  about  four  miloa  from  and 
standing  in  towards  the  land  with  hor  ensign  flying  just 
above  her  topgallant  yard,  as  a signal  for  assistance. 
Thoae  on  board  the  Slag  at  once  made  for  tho  Racer, 
and  about  8 a.m.  came  up  with  and  spoke  her.  The 
master  of  tho  Racer  said  ho  wantod  to  go  to  Dover,  and 
roqnosted  some  of  the  lugger’s  crew  to  come  on  board. 
The  crew  of  the  logger  told  him  it  was  impossible  for 
them  to  board  whore  they  then  were,  and  said  he  must 
follow  in  toward  tho  land  where  they  would  make  an 
attempt  to  do  so ; accordingly  the  Stag,  followed  by  tho 
Racer,  stood  in  towards  the  land. 

3.  The  Racer,  at  this  time,  had  lost  her  topsail,  main, 
sail,  and  main  boom,  her  boat  was  stove  in  and  useless, 
the  cooking  galley  washed  down,  her  bulwarks  started 
from  stem  to  stern,  and  part  of  her  steering  gear  had 
been  carried  away. 

4.  After  some  tirno  some  of  the  crew  of  the  Stag  ven- 
tured, at  groat  risk  to  their  lives,  into  the  lugger’s 
boat,  and  after  considerable  difficulty  managed  to  get 
under  the  schooner’s  loo.  The  Racer  was  at  the  time 
rolling  nearly  gunwale  under;  the  waves,  on  several 
occasions,  nearly  threw  the  lugger's  boat  on  to  tho 
schooner’s  deck,  and  it  was  only  by  groat  exertions  that 
the  men  in  the  boat  wero  able  to  keep  her  clear.  After 
some  time  the  captain  of  tho  Rarer,  choosing  his  oppor- 
tunity, oaught  hold  of  Henry  Landall,  one  of  the  lugger's 
men,  by  the  shoulders,  and  Landall  managed  to  get  on 
board.  When  Landall  got  on  board,  he  told  the  master 
of  the  Racer  to  get  his  tackle  and  hoist  the  boat  in.  or 
the  boat’s  crew  could  not  possibly  get  on  board,  but 
while  the  master  of  the  Racer  was  getting  tho  tackle 
ready  the  sea  was  such  that  it  was  found  impossible  to 
keep  the  lugger's  boat  near,  and  she  was  obliged  to  re- 
turn to  the  lugger.  In  getting  on  board  tho  lngger,  the 
men  in  the  boat  ran  considerable  risk,  and  in  securing 
the  boat  her  main  thwart  was  broken,  three  of  her  planks 
and  her  gunwalo  were  stove,  and  two  oars  were  lost. 
When  the  boat’s  crew  had  succeeded  in  gotting  on  board 
the  lugger,  she  bore  up  for  Dover,  and  arrived  there 
about  11  a.m. 

5.  The  said  Henry  Landall  look  charge  of  the  Racer. 
He  found  only  one  seaman,  a Portuguese,  and  two 
coloured  boys  on  deck,  and  thereupon  asked  tho  master 
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whore  the  crew  wore.  The  master  replied  that  they  were 
anleen ; hnt  on  going  down  bolow,  the  said  Honry  Lon  Jail 
found  only  n boy,  who  was  lying  on  thu  cabin  floor,  com- 
plotely  disabled  from  a severe  injury  to  bis  head,  having 
been  knocked  down  by  the  main  boom.  The  said  Henry 

I .anthill  also  learned  that  the  mate  of  the  vessel  had  been 
washed  overboard  and  drowned  in  tho  course  of  the  voyage. 

6.  About  11  a.m.  Henry  Land  all  gave  orders  to  got 
ready,  and  assisted  himself  in  clearing  away  the  starboard 
anchor  and  chain.  He  then  made  for  Dover  nndcr  fore- 
topinast-stnysail,  fore-trysail,  and  square  topsail,  the 
latter  being  in  ribands.  All  tho  other  sails  had  been 
blown  away ; and  the  vessel  being  so  shorthanded,  and 
without  proper  sails,  LandaU  had  the  greatest  difficulty 
in  making  Dover  Harbour;  but  being  thoroughly  ac- 
quainted with  the  locality,  he  was  enabled  to  steer  tho 
/facer  through  the  broken  water  close  to  tho  Admiralty 
Pier  and  so  make  tho  harbonr.  Tho  master  of  the  Rarer 
was  utterly  unable  to  have  taken  tho  vessel  in  .himself, 
as  he  was  wholly  ignorant  of  tho  set  of  tho  tides  and 
currents. 

7.  As  the  Rarer  entered  the  harbour  sho  was  boarded 
by  two  more  of  the  lugger’s  crew,  who,  with  LandaU, 
took  her  through  tho  Wellington  Bridge  gatos,  and 
moored  her  in  Hafety. 

8.  It  is  always  a matter  of  difficulty  to  make  Dover 
Harbour  with  a south-westerly  gale,  and  the  difficulty 
was  on  this  occasion  greatly  increased  by  tho  strong 
flood  tide  which  was  running  tending  to  set  tho  ship 
past  the  ontrance,  and  also  by  the  vessel  being  short- 
Landed  and  almost  crippled. 

9.  By  the  aforesaid  services,  which  were  promptly  and 
efficiently  rendered,  tho  Racer,  her  cargo  and  crew,  were 
rescued  from  a position  of  considerable  danger  and  plaoed 
in  perfect  safety.  In  her  then  condition,  if  she  had  failed 
to  make  the  harbour,  sho  would  undoubtedly  have  been 
carried  ont  into  the  North  Sea,  as  it  would  havo  been 
impossible  for  her  to  get  into  Ramsgate  or  any  other 
neighbouring  port. 

10.  In  rendering  tho  aforesaid  services,  the  plaintiffs 
ran  considerable  risk,  both  to  their  lives  and  property. 

11.  The  Rarer  is  a schooner  of  149  tons  register,  and 
was  bound  on  a voyage  from  Bahia  to  London,  laden 
with  a cargo  of  coffee.  The  valuo  of  the  ship  was  9201., 
and  her  cargo  and  freight  6*  00/. 

The  answer  filed  on  bohalf  of  tho  defendants 
was  as  follows : 

1.  On  tho  morning  of  tho  20th  Jan.  1874,  the  Racer, 
being  bound  on  a voyago  from  Bahia  to  Antwerp,  was  off 
Folkestone,  and  as  sne  required  certain  repairs,  the 
master  determined  to  put  into  Dover,  and  accordingly 
made  the  ordinary  signal  for  a pilot. 

2.  Soon  afterwards  the  lugger  Stag  came  up  and  hailed 
tho  Rarer,  and  those  on  board  her,  on  being  informed 
that  tho  master  of  the  /facer  wanted  a pilot  for  Dovor, 
offered  their  services  as  pilots. 

3.  The  wind  was  in  the  south-west,  with  a fresh  breeze, 
and  thore  was  somo  sea.  The  Stag  and  the  Rarer  stood 
in  together  towards  the  land,  and  then  a boat  from  tho 
Stag  put  off  to  the  Racer,  and  one  of  the  plaintiffs,  with 
no  serious  difficulty  or  risk,  boarded  the  Racer  from  the 
boat. 

4.  Tho  said  plaintiff  then  proceeded  to  pilot  tho  Rarer 
into  Dover  Harbour.  The  Rarer  had  suffered  certain 
damage,  but  there  was  no  difficulty  in  bringing  her  to 
tho  harbour,  and  she  sailed  into  the  harbour  with  great 
ease.  The  steam  tng  of  the  harbour  was  at  hand,  and 
her  services  wore  offered  to  tho  master  of  the  Racer,  but 
the  master  of  the  Racer  declinod  them  as  being,  as  they 
in  fact  were,  unnecessary.  Some  damage  had  been  done 
to  the  steering  gear  of  the  Rarer,  but  that  was  repaired 
before  tho  said  plaintiff  came  on  board. 

5.  Tho  allegations  contained  in  articles  1,  3,  and  11  of 
tho  petition  are  true,  except  that  the  Racer  was  bound 
to  Antwerp  and  not  to  iAindon,  and  it  is  true,  as  stated 
in  article  5 of  the  petition,  that  ono  of  tho  seamen  had 
been  disabled  from  a severe  injury  to  his  head,  having 
been  knocked  down  by  the  main  boom,  and  that  the  mate 
of  the  Racer  had  been  washed  overboard  and  drowned  in 
tho  course  of  the  voyage,  namely,  on  the  3rd.  Nov.  1873. 

6.  Save  as  hereinbefore  appears,  the  several  allega- 
tions contained  in  tho  petition  are  untrue. 

7.  The  service  rendered  by  the  plaintiffs  won  nothing 
xnoro  than  pilotage  service  rendered  to  a vessel  which 
had  suffered  somo  damage. 


The  plaintiff  filed  a conclusion  admitting  that 
tho  Racer  was  bound  for  Antwerp,  but  denying 
the  other  statements  in  the  auswer,  except  so  far 
as  they  were  consistent  with  the  plaintiff's 
petition. 

Evidence  was  called  for  both  plaintiffs  and  de- 
fendants, audit  resulted  in  substantially  establish- 
ing the  allegations  io  the  plaintiffs’  petition. 

It.  E.  Webster,  for  the  plaintiffs,  submitted  that 
on  the  facts  there  was  a salvage  service  entitling 
the  plaintiffs  to  salvage  reward. 

IF.  G.  F.  Phillimore,  for  the  defendants. — On  the 
facts  it  is  clear  that  there  was  no  salvage  service. 
Tho  service  was  pilotage  to  a damaged  ship 
entitling  the  plaintiffs  only  to  double  pilotage  and 
the  amount  of  damage  done  to  their  boat:  {The 
Enterprise , 2 Hagg.  Adm.  Rep.  178n.)  The  signal 
was  really  a signal  for  a pilot  and  not  for  salvage 
assistance.  At  any  rate  it  cannot  be  put  higher 
than  an  ambiguous  signal ; and,  where  such  a signal 
is  given  tho  question  whether  the  service  is  to  bo 
considered  salvage  or  pilotage  must  be  judged  by 
the  result.  In  The  Little  Joe  (Lush.  88),  the  salvors, 
who  went  out  to  a vessel  hoisting  an  ambiguous 
signal,  recovered  no  remuneration,  becauso  they 
rendered  no  service.  Here  they  are  entitled  to 
pilotage  only,  as  they  havo  rendered  only  pilotage 
service. 

It.  E.  Webster,  in  reply. — The  true  rule,  as  laid 
down  in  The  Little  Joe  {ubi  sup.)  and  other  cases, 
is.  that  an  ambiguous  signal  is  to  be  interpreted 
according  to  tho  state  of  the  ship  at  the  time  it  is 
given.  If  the  ship  really  wants  no  more  than  a 
pilot,  she  is  liable  only  for  pilotage;  but  if  her 
condition  is  such  that  she  requires  further  as- 
sistance, the  signal  is  to  be  read  as  a signal  of 
distress.  The  Enterprise  ( ubi  sup.)  is  only  a very 
short  report,  and  does  not  disclose  the  facts  upon 
which  it  was  decided.  In  The  Aztecs  (21  L.  T.  Rep. 
N.  S.  797 ; J Mur.  Law  Cas.  O.  S.  826),  it  was 
argued  that  bocaiiBO  tho  salvors  rendered  assist- 
ance at  the  master’s  request  to  a vessel  damaged 
but  not  actually  in  distress  at  the  time  they 
boarded  her,  they  could  not  recover,  but  it  was 
held  that  it  wns  impossible  to  get  rid  of  thu  sal- 
vage character  of  the  service  when  they  had  once 
been  engaged  as  salvers.  The  Bomarsund  (Lush. 
77)  shows  that  tho  condition  of  the  ship  to  which 
the  services  are  rendered  is  the  main  point  to  be 
considered  where  the  signal  is  ambiguous  : 

The  Hedwig,  Spinks  Ecc.  & Adm.  Rep.  21 ; 

The  Dosseter , 10  Jur.  805. 

These  men  get  their  living  in  tho  meritorious 
occupation  of  rendering  assistance  to  vessels  in 
distress,  and  this  court  always  encourages  them 
and  does  not  criticise  their  acts  too  narrowly. 

Sir  R.  Phillimore. — The  first  question  which  I 
have  to  consider  is,  whether  the  service  rendered 
by  the  plaintiffs  was  purely  pilotage  or  partakes 
oi  a salvage  character. 

There  is  no  dispute  that  a signal  was  made 
from  the  Racer;  that  signal  was  a Union  Jack 
with  a portion  of  tho  ensign  torn  away  and 
hoisted  above  her  topgallant -yard.  This  signal, 
I am  of  opinion,  was  an  ambiguous  signal ; and 
my  predecessor,  very  early  in  the  exerciso  of 
his  jurisdiction  in  this  court,  laid  down  a rule — to 
which  I think  lie  always  adhered  -as  to  tho  cha- 
racter he  should  give  to  an  ambiguous  signal,  &ud 
the  interpretation  he  should  put  upon  services 
rendered  under  such  a signal.  In  The.  Hedwig 
(Spiuka  Ecc.  & Adm.  21),  Dr.  Lushington  said : 
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41  Now  tho  vessel  having  sustained  damage,  and 
two  of  her  crew  having  received  considerable  in- 
jury, a signal  was  hoisted ; and,  according  to  the 
rule  which  I laid  down  on  a former  occasion,  1 hold 
it  to  be  a signal  for  assistance  and  not  for  a pilot. 
But,  again,  what  was  the  nature  of  this  case  P Was 
it  a case  in  which  the  words  * pilotage  ’ or 
' pilot  ’ could  with  safety  and  propriety  bo  ap- 
plied ? Why,  the  vessel  was  thirty-five  milos  out 
at  sea.  There  are  no  pilots  to  be  found  there ; 
that  is  out  of  pilotage  ground  altogether.  It  is 
true  the  vessel  might  require  nothing  but  to  be 
conducted  to  a place  of  safoty ; but  that  is  not 
pilotage,  it  is  salvage  assistance.'’  And  in  the 
note  to  that  case,  there  are  these  words:  “In  tho 
case  of  the  Felix  (April  4),  the  court  said,  I have 
determined  to  decide  the  questions  in  this  way : if 
a vessel  is  in  a damaged  state  I shall  determine 
that  it  is  a signal  for  assistance,  because  the  vessel 
wants  it;  but  where  the  vessel  is  not  in  a damaged 
state,  and  a pilot  only  is  wanted,  I shall  construe 
it  to  be  a signal  for  a pilot.  That  seems  consistent 
with  probability.”  To  ihat  ruling  tho  learned 
judge  substantially  adhered  in  subsequent  cases. 
It  is  true  that  the  circumstances  in  the  various 
cases  before  him  might  vary,  but  to  the  rule  there 
laid  down  he  adhered. 

The  condition  of  the  Race*  at  the  time  of  the 
services  appears  from  the  petition.  That  condi- 
tion is  there  pleaded,  and  has  been  admitted 
by  the  defendants ; and,  moreover,  it  was  proved 
in  evidence  that  her  master  thought  his  ship 
in  such  a condition  os  to  compel  him,  although 
on  a voyage  to  Antwerp,  to  put  into  Dover 
for  repairs.  I am  of  opinion  that  the  service 
must  therefore  be  considered  a salvago  servico 
and  not  mere  pilotage.  But  at  the  same  time,  the 
services  were  of  a very  simple  and  ordinary 
character,  and  do  not  call  for  large  remuneration. 
In  truth,  the  case  ought  not  to  have  been  brought 
into  court  at  all,  and  J can  only  express  my  regret 
that  no  tender  has  been  made ; if  there  had  been 
a tender  I should  not  have  thought  it  right  to 
allow  all  costa,  but  only  a sum  nomine  expensarum. 
But  I have  to  deal  with  the  facts  of  the  case  aa 
they  are  before  me ; and,  looking  at  the  damage 
sustained  by  the  salvors  and  the  values  at  risk,  I 
shall  award  301.  and  costs. 

Solicitors  for  the  plaintiffs.  Fox  and  Carder. 

Solicitor  for  the  defendants,  Wollaston  Knocker. 


JUDICIAL  COMMITTEE  OF  THE 
PHIVY  COUNCIL. 

OK  APPEAL  PROM  TUB  HIGH  COURT  OP  ADMIRALTY. 

Reported  bj  J.  F.  Aernc  all,  Esq.,  liarrister-st-Lsw. 

March  20  and  21,  and  May  12,  1874. 

(Present : The  Right  Hons.  Sir  James  W.  Colvile, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  and 
Sir  R.  P.  Collier.) 

The  Pieve  Superiors. 

Damage  to  cargo — Jurisdiction — Admiralty  Court 
Act  1861  (24  Viet.  c.  10),  sect.  6 — “ Goods  carried 
info  any  port  in  England  or  Wales  ” — Ship 
calling  for  orders — Goods  delivered  at  foreign 
port. 

When  a foreign  ship  carrying  cargo,  acting  in 
pursuance  of  the  contract  of  affreightment,  which 
gives  the  option  of  several  ports  of  call,  English 
and  foreign,  puts  into  an  English  port  of  call 


for  orders,  she  carries  her  cargo  into  the  English 
port  within  the  meaning  of  the  Admiralty  Court 
Act  1861  (24  Viet.  c.  10),  sect.  6;  and  though 
she  be  ordered  to  a foreign  port,  and  there  dis- 
charge her  cargo,  the  Court  of  Admiralty  Juts 
jurisdiction  to  entertain  against  her  a suit  by 
the  assignees  of  the  bills  of  lading  of  the  cargo , 
for  damage  to  cargo , and  to  arrest  her  on  her 
return,  after  discharging,  to  this  country. 

This  was  an  appeal  from  an  order  of  Sir  Robert 
Joseph  Philiimore,  the  learned  Judge  of  the  High 
Court  of  Admiralty  of  England,  made  in  a cause  of 
damage  to  cargo,  and  rejecting  the  admission  of 
a petition  on  protest  to  the  jurisdiction  of  the 
court  filed  by  the  appellant. 

The  appellant  is  the  owner  of  an  Italian  barque 
called  tue  Pieve  Super iore.  Tho  Pieve  Superiore 
having  been  arrested  by  the  respondents,  tho 
appellant  appeared  under  protest  to  the  jurisdic- 
tion of  the  court,  and  filed  the  petition  m ques- 
tion, setting  out  tho  grounds  on  which  ho  submitted 
that  the  High  Court  of  Admiralty  had  no  juris- 
diction in  the  suit. 

The  petition  was,  so  far  as  material,  os  follows  : 

1.  By  charter-party,  dated  London,  the  30th  March, 

1872,  and  Genoa,  the  0th  April,  1872,  betwoon  tho 
defendant  and  Fordinald  Schiller,  for  self  and  partners 
of  Messrs.  Borradailo,  Schiller,  and  Co.,  of  Calcutta, 
merchants  and  freighters,  it  wa*  mutually  agreed  that 
the  above-named  ship  should,  with  all  convenient  speed, 
having  liberty  to  take  outward  cargo  passengers  from 

Europe  to  a port  on  tho  way  for  owner’s  benefit,  sail 
and  proceed  thence  to  Akyab,  for  orders  to  load  at 
either  Akyab,  Rangoon,  or  Bassein,  and  there  load  from 
tho  agents  of  the  said  freighters  a cargo  of  rice  in  bdgs, 
which  the  said  freighters  bound  themselves  to  ship,  and 
being  so  loaded,  should  proceed  therewith  to  Belle  isle, 
Sc  illy,  Queenstown,  or  Falmouth,  at  the  option  of  the 
master,  for  orders  whether  to  discharge  at  a good  and 
safe  port  in  tho  United  Kingdom,  or  on  the  Continent 
between  Havre  and  Hamburg,  both  ports  inclusive,  or 
so  near  thereunto  as  she  might  safely  get  and  deliver 
tho  samo  in  any  dock  freighters  might  appoint  agreeably 
to  bills  of  lading,  on  being  paid  freight  as  therein 
mentioned,  tho  master  to  sign  bills  of  lading  at  any 
current  rate  of  freight  required  withont  prejudice  to 
such  charter-party,  but  not  under  chartered  rate. 

2.  Pursuant  to  the  said  charter  party  the  said  ship 
proceeded  to  Rangoon,  and  there  loaded  a cargo  of  rice 
in  bags,  for  which  tho  master  of  tho  said  vessel  signed 
and  delivered  a bill  of  lading,  which,  so  far  as  material, 
was,  and  is  in  the  words  and  figures  following,  that  is 
to  say : 

Shipped  in  good  order  and  well  conditioned,  by  Glad, 
stone,  Wyllie  and  Co.,  in  and  upon  the  good  ship  or 
vessel  called  the  Piece  Superiors,  whereof  is  master  for 
this  present  voyage  Con&igliere.  and  now  nding  at 
anchor  in  the  Rangoon  River,  and  bound  for  Belle  Isle, 
Scilly,  Queenstown,  or  Falmouth,  for  orders  to  discharge 
at  a port  in  the  United  Kingdom,  or  on  the  Continent 
between  Havre  and  Hamburg,  both  inclusive,  5000  bogs 
rice,  each  2101b.  net,  5300  bags,  ouch  1981b.  net,  being 
marked  and  numbered  as  per  margin,  and  arc  to  be 
delivered  in  the  like  good  order  and  oondition  at  the 
aforesaid  port  of  . as  ordered  (all  and  every 

the  dangers  and  accidents  of  tne  soon,  rivers,  and  navi, 
gation  of  whatever  nature  or  kind  soever  excepted), 
unto  order  or  to  its  assigns,  he  or  they  paying  freight 
for  the  said  goods  at  the  rate  of  3i.  15s.  (three  pounds 
fifteen  shillings)  sterling  per  ton  of  20  owt.  not  weight, 
delivered  with  average  accustomed.  In  witness  whereof, 
the  muster  or  purser  of  the  said  ship  or  vessel  hath 
affirmed  to  three  bills  of  lading  all  of  this  tenor  and 
date,  one  of  which  being  accompli&hod,  the  others  to 
stand  void. 

Dated  in  Rangoon,  this  26th  March,  1873. 

F.  CONBIGLIEKK. 

3.  Tho  said  vessel  sailed  with  the  said  cargo  from 
Rangoon,  and  her  master,  in  the  exercise  of  his  said 
option,  proceeded  therewith  to  the  said  port  of  Falmouth 
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for  order*,  and  there  received  orders  from  the  plaintiff* 
or  their  agents  to  proceed  with  the  said  cargo  to  Bremen, 
which  i*  a 'port  on  the  Continent  between  Havre 
and  Hamburg,  and  to  discharge  the  said  cargo  at 
Bremen. 

4.  The  said  master  accordingly  sailed  from  Falmonth 
in  the  said  vessel  with  the  said  cargo  to  Bremen,  and 
there  delivered  the  said  cargo. 

5.  The  said  vessel  after  having  discharged  her  said 
cargo  of  rice  at  Bremen  loft  Bremen  on  a new  voyage 
for  Cardiff,  to  load  coals  there,  and  subsequently  arrived 
at  Cardiff,  where  she  ha*  been  arrested  by  the  p.  it  intiff* 
in  this  suit. 

C.  The  plaintiffs  allege  themselvcR  to  be  assignees  for 
valuable  consideration  of  the  said  bill  of  lading,  and 
alleged  that  the  said  cargo  of  rice  suffered  damage  in 
the  said  vessel,  and  they  have  instituted  this  suit  as 
such  assignees  for  the  recovery  of  louses  which  they 
alleged  themselves  to  have  sustained  by  negligence  or 
misconduct,  or  by  breach  of  duty  or  breach'  of  contract 
on  the  part  of  the  master  or  crew  of  the  said  vessel. 

7.  Save  as  aforesaid,  the  said  cargo  of  rice  was  never 
brought  into  any  port  in  England  or  Wales. 

8.  The  defendant  submit*  that  the  said  cargo  of  rice 
was  not  carried  into  any  port  in  England  or  Wales 
within  the  true  intent  and  meaning  of  tne  6th  section  of 
the  Admiralty  Court  Act,  1861,  and  that  by  reason 
thereof  this  honourable  court  has  not  jurisdiction  to 
entertain  this  suit. 

Tho  petition  concluded  with  a prayer  to  the 
judge  to  pronounoe  against  the  jurisdiction  of  the 
court,  and  to  dismiss  the  Buit  with  damages  and 
costs. 

The  respondents  thereupon  gave  notice  that  they 
should  move  the  judge  in  court  to  reject  the  ad- 
mission of  the  petition  by  reason  that  under  the 
circumstances  therein  stated  tho  court  had  juris- 
diction to  entertain  the  cause. 

The  6th  section  of  The  Admiralty  Court  Act 
1861  is  as  follows  : — 

The  High  Court  of  Admiralty  shall  have  jurisdiction 
over  any  claim  by  the  owner  or  consignee  or  assignee  of 
any  bill  of  lading  of  any  goods  carried  into  any  port  in 
England  or  Wales  in  any  ship,  for  damage  done  to  the 
goods  or  any  part  thereof,  by  the  negligence  or  mis. 
conduct  of  or  for  any  breach  of  duty  or  breach  of 
contract  on  the  part,  of  the  owner,  master,  or  orew  of 
tho  ahip,  unless  it  is  shown  to  the  satisfaction  of  the 
court  at  the  time  of  tho  institution  of  the  can  so,  any 
owner  or  part  owner  of  the  ship  is  domiciled  in  England 
or  Wales : Provided  always,  that  if  any  such  caHe  the 
plaintiff  do  not  recover  201.  he  shall  not  be  entitled  to 
any  costs,  charges,  or  expenses  incurred  by  him  therein, 
unless  the  judge  shall  certify  that  the  cause  was  a fit 
one  to  be  tnod  in  tho  said  court. 

It  was  admitted  by  tho  respondents  that  tho 
Court  bad  not  any  jurisdiction  to  entertain  the 
cause,  unless  such  jurisdiction  was  conferred  by 
sect.  6 of  Tho  Admiralty  Court  Act  1861. 

The  motion  came  on  for  argument,  and  the  learned 
judge  of  tho  Court  below,  after  hearing  counsel  on 
both  sides,  made  an  order  on  such  motion  rejecting 
the  admission  of  the  petition  with  costs,  and 
ordering  the  appellant  to  enter  an  absolute  ap- 
pearance in  the  cause,  but  ho  gave  leave  to  the 
appellant  to  appeal:  (See  ante,  p.  162;  29  L.  T. 
Rep.  N.  S.  702.) 

From  this  order  the  shipowner  appealed,  and 
submitted  that  the  order  appealed  from  ought  to 
bo  reversed,  and  that  the  motion  onght  to  have 
been  rejected  with  costs  for  the  following  amongst 
other  reasons, 

1.  Because  upon  tho  facts  stated  in  the  said 
petition  tho  High  Court  of  Admiralty  has  not 
jurisdiction  to  entertain  tho  cause. 

2.  Because  upon  the  facts  stated  in  the  said 
petition  the  cargo  of  rice  therein  mentioned  was 
not  carried  into  any  port  in  England  or  Wales 


within  the  true  intent  and  meaning  of  the  6th  sect, 
of  “ Tho  Admiralty  Court  Act  1861.” 

Millioard,  Q.O.  and  Clarkson. — The  words  of 
this  soction,  although  general  in  terms,  must  be 
receive  some  limitation  ; if  they  do  not,  then  a ship 
chartered  to  carry  goods  from  one  foreign  port  to 
another  foreign  port,  and  compelled  to  put  into  an 
English  port  by  stress  of  weather,  would  be 
amenable  to  tho  jurisdiction  for  a breach  of  con- 
tract committed  on  the  voyage,  although  there 
was  no  contract  obligation  to  put  into  the  English 
port  at  all.  The  mere  accident  of  putting  into  an 
English  port  can  give  no  jurisdiction.  Tho  ques- 
tion to  be  considered  is  whether  there  is  any 
intention  of  dealing  with  the  cargo  within  British 
territory.  The  waiting  for  orders  in  an  English 
port  is  a mere  accident  of  the  voyage,  and  if  a 
ship  waits  without  injury  to  her  cargo,  or  without 
breach  of  contract,  she  does  not  carry  her  cargo  into 
an  English  port  within  the  meaning  of  the  words  of 
the  Act.  Where  a contract  is  entered  into  for  the 
carriage  of  goods  from  this  country  to  a foreign 
port,  and  is  broken  by  the  shipowner,  the  Ad- 
miralty Court  has  no  jurisdiction,  even  if  the  ship 
returns  ; how  can  there  be  any  jurisdiction,  then, 
over  a foreign  contract  to  deliver  abroad  where 
thero  is  no  breach  connecting  the  ship  with  this 
country  P The  inconvenience  of  holding  other- 
wise would  be  immense  to  shipowners  and  shippers 
by  general  ships.  There  must  be,  as  we  submit, 
a contract  to  deliver  in  this  country  before  tho 
mere  bringing  into  an  Englsh  port  wiil  give  juris- 
diction to  the  court ; but  even  if  the  moaning  of 
the  words  is  more  extensive,  there  must  be  such  a 
carrying  into  port  as  shows  an  intention  to  deal 
with  tho  goods  there  in  a way  which  gives  a right 
of  action. 

The  Bahia , Br.  A Lush,  61 ; 

The  Ironside*,  6 L.  T.  Rep.  N.  8.  59 ; Lush.  458 ; 

1 Mar.  Law  Cas.  O.  8.  200 ; 

The  Dansia , 9 L.  T.  Rep.  N.  S.  236 ; Br.  A Lush, 

102  ; 1 Mar.  Law  Cas.  O.  8.  392 ; 

The  Kasan,  Br.  A Lush.  1 ; 

The  Patria,  ante,  voL  1,  p.  71 ; 24  L.  T.  Rop.  N.  8. 

849;  L.  Rep. 3 Adm.  A Eoo.  436. 

Butt,  Q.  C.  and  Cohen,  Q.C.  (Gains ford  Bruce 
with  them)  for  tho  respondents. — Thero  can  be  no 
doubt  that  these  goods  were  carried  into  an  Eng- 
lish port  within  the  literal  meaning  of  tho  Act, 
and  the  defendants  have  failed  to  shew  a more 
restricted  meaning,  stopping  our  right  of  recovery. 
The  mere  fact  of  the  port  into  which  this  ship 
came  being  a port  of  call  only  will  not  deprivo  tho 
court  of  jurisdiction,  as  a broach  of  contract  oc- 
curring in  or  before  putting  into  such  a port 
might  give  a right  of  action  covered  by  the  Act. 
In  The  Bahia  (Br.  A Lush,  61)  the  ship  put  into  an 
English  port  by  accident  only,  andyet  it  was  hold 
that  thero  was  jurisdiction.  The  Kasan  ( ubi  sup.) 
and  The  Ironsides  (ubi  sup.)  at  most  show  that  there 
must  be  a carrying  into  an  English  port  from  a 
foreign  port  by  the  ship  proceeded  against.  There 
is  no  greater  inconvenience  in  arresting  a ship  in 
the  middle  of  her  voyage  in  such  a case  os  this, 
than  in  arresting  a general  ship  at  a port  of 
call  in  a case  where  there  is  undoubted  juris- 
diction ; tho  same  agument  would  apply  to 
all  cases  of  collision,  salvage,  Ac.  The  in- 
convenience dooB  not  counterbalance  the  advan- 
tages given  by  the  Act  to  British  owners  of 
cargo.  If  the  defendant’s  contention  is  right,  the 
master  might,  after  leaving  Falmouth,  have  trans- 
shipped his  cargo,  and  returned  to  this  country 
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without  proceeding  to  Bremen,  and  yet  the  Ad* 
miralty  Court  would  have  no  jurisdiction.  The 
case  has  in  effect  been  decided. 

The  Teutonia , ante . voL  1.,  p.  214 ; 24  L.  T.  Rep. 

N.  S.  521 ; 20  L.  T.  Rep.  N.  8.  48 ; L.  Rep.  3 Adm. 

«fc  Eoo.  394 ; L.  Rep.  4 P.  C.  171 ; 

The  Patria,  ante,  vol.  1.,  p.  71 ; 24  L.  T.  Rep.  N.  S. 

849 ; L.  Rep.  3 Adm.  & Eoo.  436 ; 

The  Heinrich,  ante,  vol.  1.,  p.  79 ; 21  L.  T.  Rep.  N.  8. 

915 ; L.  Rep.  3 Adm.  A Eoc.  424 ; 

The  Wilhelm  Schmidt,  ante,  vol.  1.,  p.  82  ; 25  L.  T. 

Rep.  N.  S.  82. 

Milward , Q.C.,  in  reply. 

The  arguments  will  be  found  more  fully  reported 
in  the  report  of  the  case  in  the  court  below,  where 
they  were  substantially  the  some  as  on  appeal. 

May  12, 1874. — The  judgment  of  the  court  was 
delivered  by  Sir  Montague  E.  Smith.— This  is  an 
appeal  from  an  order  of  the  J udge  of  the  High  Court 
oi  Admiralty,  rejecting  a petition  on  protest  to  the 
jurisdiction  of  the  court,  in  a cause  in  retn  instituted 
against  the  ship  Pieve  Superiore,  for  damage  to 
cargo  under  the  0th  section  of  The  Admiralty 
Couri  Act  1861. 

The  facts  alleged  in  the  petition  on  protest 
are  : that  the  appellant,  the  owner  of  the  ship, 
lived  in  Geuoa;  and  that,  on  the  30th  March 
1872,  a charter-party  was  made  in  London  between 
him  and  Mr.  Schiller,  on  behalf  of  the  house 
of  Borradoile,  Schiller  and  Co.,  merchants  of 
Calcutta,  by  which  it  was  agreed  the  ship  should 
proceed  to  one  of  certain  named  ports  in  India,  and 
there  load  a cargo  of  rice  in  bags,  for  which  tho 
master  was  to  deliver  bills  of  lading.  The  ship 
accordingly  went  to  Rangoon,  and  was  there  loaded 
by  Messrs.  Gladstone,  Wyllie,  and  Co.,  with  a 
cargo  of  rice  ; and  in  pursuance  of  tho  charter,  tho 
master  signed  bills  of  lading,  describing  the  ship 
to  be  “ bound  for  Belle  Isle,  Scilly,  Queenstown, 
or  Falmouth,  for  orders  to  discharge  at  a port  in 
the  United  Kingdom,  or  on  the  continent  between 
Havro  and  Hamburg,”  and  making  tho  cargo 
deliverable  to  order,  or  assigns,  on  payment  of 
freight  at  tho  rate  of  31.  15s.  sterling  per  ton.  It 
is  further  alleged  that  the  Bhip  went  into  the  port 
of  Falmouth,  with  her  cargo,  for  orders ; and 
whilst  lying  in  that  port,  the  master  received 
orders  to  go  to  Bremen  to  discharge ; that  she 
went  there  and  discharged  her  cargo,  and  after- 
wards sailed  to  Cardiff  on  a new  voyage,  and  was 
arrested  in  that  port  in  the  present  suit. 

The  concluding  paragraphs  of  the  petition  are  tho 
following:  “The  plaintiffs  allege  themselves  to  be 
assignees,  for  valuable  consideration,  of  the  said  bill 
of  lading:  and  allege  that  the  said  cargo  of  rice 
suffered  damage  in  the  said  vessel ; and  they  have 
instituted  this  suit  as  such  assignees  for  the  re- 
covery of  losses  which  they  allege  themselves  to 
have  sustained  by  negligence  or  misconduct,  or  by 
breach  of  duty,  or  breach  of  contract,  on  the  part 
of  tho  master  or  crew  of  the  said  vessel.  Save  as 
aforesaid,  the  said  cargo  of  rice  was  never  brought 
into  any  port  in  England  or  Wales.  The  defen- 
dants submit  that  the  said  cargo  of  rice  was  not 
carried  into  any  port  in  England  or  Wales  within 
the  true  intent  and  meaning  of  the  6th  section  of 
tho  Admiralty  Court  Act,  1861  ; and  that  by 
reason  thereof  this  honourable  court  has  not  juris- 
diction to  entertain  this  suit.” 

The  petitiou  on  protest  being  filed  before  the 
plaintiff's  petition  setting  forth  the  particulars 
of  his  damage,  ought  to  state  the  facts  which 
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show  want  of  jurisdiction.  But  this  petit.ion 
does  not  allege  whether  the  misconduct  or  breache8 
of  contract  complained  of  arose  before  or  after 
the  Bhip  left  the  port  of  Falmouth.  It  is  con- 
sistent with  it  that  the  causes  of  complaint  or 
some  of  them,  arose  before  she  left  that  port,  and 
their  Lordships  think  il  must  be  assumed  that 
this  may  have  been  so  in  dealing  with  the  question 
raised  by  the  protest.  Tho  only  objection  taken  to 
the  jurisdiction  is  “ that  the  said  cargo  of  rice  was 
not  carried  into  any  port  in  England  or  Wales 
within  the  true  intent  and  meaning  of  tho  6th 
section  of  ‘ Tho  Admiralty  Court  Act  1861.*  ” 

The  sectioa  is  as  follows : “ Tho  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim  by 
the  owner  or  consignee,  assignee,  or  of  any  bill  of 
lading  of  any  goods  carried  intoany  port  in  England 
or  Wales  in  any  ship,  for  damage  done  to  the  goods, 
or  any  part  thereof,  by  the  negligence  or  miscon- 
duct of,  or  for  any  breach  of  duty  or  breach  of  con- 
tract on  the  part  of  the  owner,  master,  or  crew  of 
the  ship,  unless  it  is  shown  to  the  satisfaction 
of  the  Court,  that  at  tho  time  of  tho  in- 
stitution of  the  cause,  any  owner  or  part  owner 
of  the  ship  is  domiciled  in  England  or  Wales.” 

Their  Lordships  are  satisfied  that  this  enactment 
does  not  confer  a maritime  lien,  for  the  reasons 
given  in  the  judgment  of  this  committee  upon  the 
effect  of  the  provious  clause  of  the  Act  (the  5th)  in 
the  case  of  tho  Two  Ellen*  (ante,  vol.  l.,pp.  -10,  208  f 
24  L.  T.  Rop.  N.  S.  502;  L.  Rep.  4 F.  C.  169).  The 
clause  in  question  does  no  more  than  give  to 
the  Court  of  Admiralty  jurisdiction  to  entertain 
suits  in  cases  that  can  bo  brought  within  its  scope, 
and  which,  it  is  to  be  observed,  may  be  instituted 
in  personam  as  well  as  in  rem. 

The  clause  iB  undoubtedly  framed  in  largo  and 
general  terms,  and  Dr.  Lushington,  a judge  of 
high  authority,  in  a judgment  delivered  soon 
after  the  passing  of  the  Act,  thought  it  was  in- 
tentionally so  framed  : (The  Bahia,  Br.  & Lush,  61.) 

It  was  insisted  for  the  appellant,  and  not  denied 
by  the  respondent’s  counsel,  that  the  words 
“ carried  into  any  port  ” must  receive  some 
limitation,  otherwise,  it  was  said,  if  a ship  with 
cargo  on  board,  being  under  no  obligation  to 
enter  an  English  port,  was  driven  to  take  re- 
fuge in  such  a port  by  stress  of  weather  or 
other  accident,  tho  jurisdiction  would  be  founded. 
The  learned  counsel  for  the  appellant,  however, 
felt  great  difficulty  in  defining  what  the  limitation 
should  be,  but  ultimately  contended  that  to  bring 
a claim  within  tho  clause,  the  goods  must  be 
carried  into  a port  in  England  or  Wales,  for  the 
purpose  of  delivery,  or  in  which,  from  circum- 
stances, they  become  deliverable.  The  latter 
branch  was  introduced  with  reference  to  some 
decisions  which  had  uphold  tho  jurisdiction,  not- 
withstanding that  the  entry  into  an  English  port 
was  not  contemplated  by  the  contract.  But  sup- 
posing the  suggested  definition  to  be  correct  so 
far  as  it  goes,  their  Lordships  are  not  prepared  to 
hold  that  it  contains  an  exhaustive  interpretation 
of  the  clause. 

Cases  must  frequently  arise  at  ports  of  call 
and  intermediate  ports,  giving  occasion  for  the 
remedy  it  waH  intended  to  afford  to  English 
merchants  against  foreign  shipowners,  by  pro- 
ceedings in  the  English  Court  of  Admiralty. 
Besides  the  instances  where  causes  of  action  have 
arisen  before  the  arrival  of  the  ship  at  such  ports, 
take  the  cases  of  damage  done  to  goods,  or  of  un- 
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justifiable  delay,  in  the  port  of  call  itself;  or  the 
case  of  a ship  bound,  without  calling  for  orders,  to 
go  direct  to  London  to  discharge  her  cargo,  and 
the  master  improperly  putting  into  some  other 
English  port,  and  refusing  to  take  the  cargo  on. 
Instances  of  this  kind  would  certainly  be  within 
the  scope  of  the  mischief  intended  to  he  dealt 
with  ; and  their  Lordships  arc  reluctunt  in  con* 
strain?  the  Act  so  to  interpret  words,  largo 
enough  in  their  ordinary  meaning  to  embrace  such 
cases,  as  to  excludo  them  from  its  operation,  and 
thus  leave  foreign  masters  who  inay  have  broken 
their  contracts  free  to  take  away  their  ships  from 
this  country  in  the  sight  of  English  consignees, 
who  would  be  powerless,  as  they  were  before  the 
Act,  to  stop  them. 

The  Legislature  has  nsod  tho  words  “ carried 
into  any  port  in  England  or  Wales,”  and  may 
have  done  so  designedly  ,to  meet  cases  of  the 
kind  to  which  reference  has  just  been  made. 
It  has  said  nothing  of  delivery,  nor  of  the  pur- 
pose for  which  the  goods  may  bo  carried  into 
port.  The  general  words  of  the  clause  “ any 
claim  . . . for  any  breach  of  contract  on  tho 
port  of  the  owner,  Ac.,  of  the  ship”  must  un- 
doubtedly be  construed  to  have  relation  to  the 
contract  in  the  bill  of  lading:  and  it  may  have 
been  the  intention  of  the  Legislature  to  give  the 
jurisdiction  only  in  the  case  of  claims  arising  on 
Contracts  to  carry  the  cargo  to  some  port  in  Eng- 
land or  Wales.  It  is  not,  however,  necessary  to 
consider  whether  the  operation  of  the  Act  ought 
to  be  limited  to  this  extent,  for  if  it  were  there 
would  not  he  an  absence  of  jurisdiction  in  the 
present  suit.  In  this  caso  tho  parties  contemplated 
that  the  goods  would,  or  at  least  might,  be  carried 
into  and  delivered  in  an  English  port,  and  the  bill 
of  lading  signed  by  the  master  at  Rangoon  in 
pursuance  of'  a charter-party  made  in  London,  so 
provided.  The  master  in  fact  put  into  tho  port  of 
Falmouth  for  orders  in  part  fulfilment  of  the 
contract  of  carriage,  and  might,  in  further  fulfil- 
ment of  it,  have  been  ordered  to  discharge  there, 
or  at  some  other  English  port.  Their  Lordships 
think  that  under  these  circumstances  tho  jurisdic- 
tion, at  least  in  respect  of  then  existing  causes  of 
suit,  arose  when  the  goods  were  so  carried  into  the 
port  of  Falmouth,  and  was  not  taken  away  when 
the  ship  was  subsequently  ordered  to  a foreign  port 
to  be  discharged. 

If  the  jurisdiction  of  the  Court  of  Admiralty 
over  the  claim  once  attached,  that  court,  in 
their  Lordships'  opinion,  would  be  competent  at 
any  subsequent  time  to  entertain  a suit  cither  in 
personam,  or  in  rem  by  arrest  of  the  ship  whenever 
it  came  within  reach  of  its  process.  They  there- 
fore think,  assuming  the  jurisdiction  to  have  once 
attached,  that  it  was  competent  to  arrest  tho  ship 
in  this  suit  on  her  arrival  upon  a new  voyage  at 
Cardiff.  The  arrest,  however,  there  being  no  mari- 
time lien,  could  not  avail  against  any  valid  charges 
on  tho  ship,  nor  against  a bond  fide  purchaser ; for, 
as  already  staiid,  the  object  of  tho  statute  is  only 
to  found  a jurisdiction  against  the  owner,  who  is 
liable  for  tho  damage,  and  to  give  the  security  of 
the  ship,  the  res,  from  the  time  of  the  arrest.  This 
is  clearly  explained  by  Dr.  Lushington  in  Tho 
Alexander  (1  W.  Rob.  2&S-294),  and  The  Pacific  (Br. 
A Lush.  243),  and  by  this  committee  in  The  Two 
Ellens  ( ubi  sup.) 

The  statute  being  remedial  of  a grievance,  by 
amplifying  the  jurisdiction  of  tho  English  Court 
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of  Admiralty,  ought,  according  to  the  general  rule 
applicable  to  such  statutes,  to  be  construed  libe- 
rally, so  as  to  afford  the  utmost  relief  which  the 
fair  meaning  of  its  language  will  allow.  And  the 
decisions  upon  it  havo  hitherto  proceeded  upon 
this  principle  of  interpretation. 

One  of  tho  earliest  decisions  ( The  Bahia,  ubi 
ante),  gives  the  widest  interpretation  to  tho  word 
“ carried.”  In  that  ca?e  tho  cargo  was  consigned  to 
Dunkirk.  The  ship,  in  consequence  of  an  accident, 
put  into  the  port  of  Ramsgate,  and  the  master 
refused  to  carry  on  tho  cargo  to  Dunkirk,  or 
to  give  delivery  at  Ramsgate.  It  was  there  con- 
tended by  tho  defendant's  counsel,  but  without 
success,  that  the  words  “ carried  into  any  port  in 
England,”  meant  so  carried  under  a contract  to 
that  effect.  In  upholding  the  jurisdiction  of  the 
English  Court  of  Admiralty,  Dr.  Lughington, 
after  stating  the  facts,  said  44  That  this  is  a great 
grievance  cannot  be  denied,  and  the  court  ought 
to  give,  if  necessary,  great  latitude  to  the  con- 
struction of  the  Act  of  Parliament,  in  order  to 
extend  the  remedy  to  this  case.  However,  it 
appears  to  me  that  the  section  was  carefully 
worded  to  give  tho  utmost  jurisdiction  in  tho 
matter.  It  uses  the  words  4 carried  into  any  port 
in  England  or  Wales,’  and  docs  not  use  the  words 
4 imported.'  I apprehended  the  phrase  * carried 
into  ’ was  advisedly  used  instead  of  the  word 
4 import.’  ” It  does  not  appear  that  this  decision 
was  appealed  from. 

Tho  present  Judge  of  the  Court  of  Admiralty, 
Sir  R.  Phillimore,  adopted  the  view  of  Dr. 
Lushington  in  deciding  the  case  of  The  Patria 
(L.  Rep.  3 A.  A E.  459).  There,  a German 
ship  bound  under  a bill  of  lading  to  take  a 
cargo  of  coffee  to  Hamburg,  put  into  Falmouth 
shortly  after  the  commencement  of  the  French 
and  German  war — Hamburg  was  then  blockaded. 
On  the  removal  of  tho  blockade  the  master  refused 
to  go  on  to  Hamburgh,  or  to  deliver  the  cargo  at 
Falmouth,  and  Sir  R.  Phillimore  sustained  the 
jurisdiction  of  the  court  over  claims  arising  on 
these  breaches  of  contract  ; and  again  there  was 
no  appeal. 

There  was  recently  another  important  cause  in 
the  Court  of  Admiralty,  also  arising  out  of 
the  war  between  Germany  and  France,  which 
came  before  this  tribunal  on  appeal  ( The  Teutonia , 
ante,  vol.  1,  p.  214;  24  L.  T.  Rep.  N.  8.681; 
L.  Rep.  4 P.  C.  172).  In  that  case  the  Tea- 
tonia,  a German  vessel,  called  at  Falmouth, 
one  of  the  ports  of  call  under  the  bill  of  lading,  for 
ordera,  ana  was  ordered  to  Dunkirk  to  discharge. 
On  nearing  the  French  port  she  found  that  war 
was  imminent,  and  put  back  to  Dover.  She  was 
again  directed  to  go  to  Dunkirk,  but  the  master 
refused  to  go  there,  or  to  deliver  the  cargo  at  Dover 
without  payment  of  freight.  For  this  refusal  a 
suit  was  brought  against  the  ship  in  the  English 
Court  of  Admiralty  under  the  clause  in  question. 
It  failed  on  the  merits,  but  the  previous  decisions 
were  apparently  acouiesccd  in,  for  no  o’  iectiou 
was  taken  to  the  jurisdiction. 

In  tho  case  of  The  Bahia  and  The  Patria  ( ubi 
sup.),  the  arrival  at  an  English  port  was  not 
contemplated  by  the  contract,  and  the  ships  put 
into  our  ports  by  reason  only  of  circumstances 
extrinsic  to  it;  nor  did  they  then  enter  them  for 
the  purposes  of  discharging  their  cargoes,  which 
only  in  any  sense  became  deliverable  there  by 
reason  of  the  subsequent  refusal  of  the  master 
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to  take  them  on  to  the  port  of  destination.  Their 
Lordships,  in  pointing  out  tho  distinction  between 
those  cases  and  the  present,  must  not  be  under- 
stood to  question  their  authority.  They  are  fully 
sensible  of  tho  difficulty  of  construing  this  loosely 
drawn  clause,  and  giving  a satisfactory  interpreta- 
tion of  it.  It  is  sufficient  for  them  to  decide  that 
under  the  circumstances  of  this  case,  to  which  they 
have  above  adverted,  tho  objection  taken  in  limine 
to  the  jurisdiction  is  not,  upon  the  facts  disclosed 
in  the  protest,  sustained. 

For  these  reasons  their  Lordships  think  the 
order  of  the  Judge  of  the  High  Court  of  Admiralty 
is  right,  and  they  will  humbly  advise  Her  Majesty 
to  affirm  it,  and  to  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Thomas  Cooper. 
Solicitors  for  tho  respondents,  Pritchard  and 
Sons. 

COURT  OP  QUEEN’S  BENCH. 

Reported  by  J.  Shobtt  and  M.  W.  McKstus,  Kaqrs., 
Barristers-ut-Law. 

May  28,  and  29,  Juno  2,  and  July  6, 1874. 

Dudgeon  v.  Pembroke. 

Marins  insurance — Time  policy — Unseaworthiness 
— Illegal  voyage. 

When  a jury  have  found  that  a vessel  teas  not  un- 
seaworthy to  the  knowledge  of  the  owners,  they 
can  recover  on  a lime  policy,  even  though  the  un- 
seaworthiness as  a fact  materially  contributed  to 
the  lose. 

Where  a ship , not  licensed  by  the  Board  of  Trade 
to  carry  passengers,  does  carry  them,  if  such 
carring « is  the  act  of  the  master  alone  without  the 
knowledge  of  the  owners  and  contrary  to  their 
intentions , the  policy  is  not  vitiated  by  the  illegal 
carriage  of  passengers. 

Wilson  v.  Rankin  (2  Mar.  Law  Cas.  O.  S.  161, 
287 ; L Rep.  1 Q.  B.  162  ; 12  L.  T.  Rep.  N.  8. 
20),  approved. 

Declaration  against  underwriter  on  a time  policy 
for  twelve  months,  from  tho  24th  Jan.  1872,  on  a 
steamship  called  The  Francis,  on  ship  valued  at 
8000/.,  machinery  at  4000/.,  claiming  a total  loss. 

Pleas,  First,  denial  of  making  and  subscribing 
the  policy  ; secondly,  denial  of  plaintiff's  interest ; 
thirdly,  that  ship,  &c.,  was  not  lost  by  the  perils  in- 
sured against  or  any  of  Ithem  ; fourthly,  that  defen- 
dant was  induced  to  become  an  insurer  to  the  plain- 
tiffs, and  to  subscribe  the  said  policy  as  alleged 
by  misrepresentation  mado  by  tho  plaintiffs  and 
their  agents  in  that  behalf  to  the  defendant  of 
facts  then  materiul  to  the  risks  of  the  said  policy 
and  material  to  be  known  to  the  defendant;  fifthly, 
that  before  and  at  the  time  of  the  making  of  the 
alleges!  insurance,  tho  plaintiffs  and  their  agents 
wrongfully  and  improperly  concealed  from  the 
defendant  certain  facts  and  information  which 
they  before  then  knew  and  had  received,  and  of 
which  tho  defendant  then  was  ignorant,  which 
said  matters  so  concealed  as  aforesaid,  were  at  the 
time  of  the  muking  of  the  said  insurance  material 
to  the  risks  of  tho  said  insurance  and  material  to 
be  known  to  the  defendant;  sixthly,  that  after  the 
making  of  tho  said  policy  of  insurance,  the  plain- 
tiffs well  knowing  that  the  snid  ship  was  wholly 
unseawortby,  wrongfully,  and  improperly,  and 
wit  hout  nny  justifiable  cause  or  reason  caused,  aud 
ordered  her  to  proceed  from  the  port  of  London, 


in  such  wholly  unseaworthy  condition  as  aforesaid, 
on  the  voyage  on  which  she  was  afterwards  lost, 
and  the  said  ship  remained,  as  the  plaintiffs  always 
well  know,  in  such  wholly  unseaworthy  condition 
from  the  time  she  left  the  said  port  as  aforesaid, 
until  she  was  lost  as  aforesaid,  and  the  said  ship, 
machinery,  and  premises  were  lost  as  alleged  by 
reason  of  such  unseaworthiness  of  tho  said  Bhip, 
and  not  otherwise;  seventhly,  that  the  said  ship 
was  before  aud  at  the  time  of  the  making  of  the 
said  policy,  and  up  to  the  time  of  the  allogcd  loss 
a passenger  steamer,  within  the  618th  section  of 
tho  Merchant  Shipping  Act  1864,  and  after  the 
making  of  the  said  policy  of  insurance,  and  before 
tho  alleged  loss,  the  said  ship  was  sent  by  the 
plaintiffs,  being  the  owners  of  the  said  ship,  with 
passengers  on  board  on  a certain  voyage,  and  pro- 
ceeded to  sea  on  such  voyage,  being  tho  voyage  on 
which  tho  said  ship,  machinery,  and  premises 
were  lost  as  alleged,  without  the  owners  of  tho 
said  ship  having  transmitted  to  the  Board  of  Trade 
the  declarations  required  in  that  bohalf  by  tho 
provisions  of  the  said  statute,  and  without  tho 
owners  or  master  of  the  said  ship  having  received 
from  such  board  such  a certificate  as  is  provided 
for  by  the  provisions  of  the  said  statute  in  that 
behalf;  and  the  plaintiffs,  as  tho  owners  of  tho 
said  ship,  had  not  nor  had  the  master  of  the  said 
ship  ever  received  any  such  certificate  as  aforesaid, 
before  the  time  of  the  alleged  loss,  up  to  which 
said  time  tho  said  passengers  had  from  the  com- 
mencement of  the  said  voyage  remained  and  con- 
tinued on  board  tho  said  ship,  all  which  several 
premises  the  plaintiffs  always  well  know,  and  by 
reason  of  the  said  premises  the  said  voyage  became 
and  was  illegal,  and  that  tho  plaintiffs  caused  the 
Baid  policy  to  be  mode  for  the  express  purposo  of 
covering  the  said  ship,  machinery,  and  premises, 
and  indemnifying  themselves  against  the  loss 
thereof  on  the  said  illegal  voyage;  eightly,  nover 
indebted. 

Issue  on  all  the  picas. 

Demurrer  to  the  sixth  and  seventh  pleas,  and 
joinder  in  demurrer. 

Tho  case  was  tried  at  Guildhall,  before  Blaok- 
burn,  J.,  and  a special  jury.  The  material  facts 
proved  at,  the  trial  arc  stated  in  tho  judgment 
infra.  Certain  questions  were  put  by  tho  learned 
judge  to  the  jury  .which  questions  with  the  answers 
of  the  jury  thereto  are  also  fully  set  forth  infra. 
On  the  findings  of  the  jury  tne  learned  judge 
directed  the  verdict  to  be  entered  for  the  plaintiffs 
on  the  third  and  sixth  picas.  A rule  nisi  for  a 
new  trial  was  subsequently  obtained,  which  now 
came  on  for  argument  along  with  tho  demurrer. 

Milward,  Q.C.,  Watkin  Williams , Q.C.,  and 
A.  L.  Smith  showed  cause  against  tho  rule,  and 
argued  in  supoort  of  the  demurrer. — They  con- 
tended that  the  findings  of  the  jury  justified  tho 
entry  of  the  verdict  for  the  plaintiffs.  Whatever 
was  meant  by  tho  representation  that  the  vessel 
had  been  thoroughly  repaired,  the  question  was 
left  to  tho  jury,  who  pronounced  upon  it.  The 
policy  was  a time  policy,  and  in  the  case  of  such  a 
policy  there  is  no  implied  condition  as  to  sea- 
worthiness ; ( Gibson  v.  Small,  4 H.  L.  Cas.  353.) 
In  Russell  v.  Thornton  (4  H.  & N.  778;  in  error 
6 H.  & N.  140)  the  time  policy  was  held  void, 
because  tho  assured’s  agent  concealed  the  material 
fact  that  the  vessel  had  been  aground,  had  received 
some  heavy  blows,  and  had  made  her  way  in  a 
sinking  state  Lo  the  port  of  Carthageim,  where  she 
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then  was.  The  principle  that  the  causa  proximo, 
not  the  cauta  r&mota,  iB  to  bo  regarded  applies 
here,  the  proximate  and  immediate  cause  of  the 
loss  being  the  Btranding  of  the  vessel : it  would 
be  different  if  the  loss  were  proximately  occasioned 
by  the  absolute  inherent  defect  of  the  vessel,  viz., 
if  through  such  absolute  inherent  defect  a vessel 
goes  down  at  her  moorings,  it  could  not  be  said 
that  she  was  lost  by  perils  of  the  sea.  [Cock- 
burn,  C.J. — But  the  etranding  of  a vessel  may  be 
by  reason  of  her  inherent  unseaworthinesa.]  In 
Ionides  v.  The  Universal  Marine  Insurance  Coni' 
vany  (1  Mar.  Law  Cas.  0.  S.  1153;  14  C.  B., 
N.  S.,  259)  the  policy  on  <1500  bags  of  coffee 
on  board  a ahip  belonging  to  the  Federal  States 
of  America  oontained  the  following  warranty : — 
“ Warranted  free  from  capture,  seizure,  and 
detention,  and  all  the  consequences  thereof,  or 
of  any  attempt  thereat,  and  free  from  all  conse- 
auencoB  of  hostilities,  &c  ."  Tho  vessel,  owing  to 
the  extinguishment  by  the  Confederate  troops  of 
a light  usually  burning  there,  ran  ashore  on  Ca|>e 
Hatteras  without  any  possibility  of  getting  off 
again,  and  the  officers  of  the  Confederate  States 
took  and  retained  the  captain  and  the  rest  of  the 
crew  on  shore  as  prisoners.  Tho  wreck  took  place 
on  the  17th  July  ; on  tho  18th  the  weather  was 
rough,  and  nothing  could  be  done,  but  on  the  19th 
certain  persons,  appointed  by  tho  Federal  Govern- 
ment for  the  purpose,  came  down  and  got  150  bags 
of  coffee  on  shore  apparently  undamaged,  and  it 
was  proved  that  they  might  have  got  on  shore 
1000  more  but  for  the  interference  of  the  Con- 
federate troops.  The  weather  becoming  again 
boisterous  the  ship  broke  up  and  all  the  cargo  on 
board  was  lost.  It  was  hcla  that  under  these  cir- 
cumstances the  insurers  were  liable  as  for  a partial 
loss  in  respect  of  tho  coffee  which  remained  on 
board  incapable  of  being  saved,  tho  proximate 
cause  of  the  Iobb  being  a peril  of  the  sea  and  not 
the  hostile  act  of  the  Confederate  troops  in 
extinguishing  the  light.  The  principle  of 
this  decision  is  applicable  here.  So  is  the 
ratio  decidendi  of  Livie  v.  Janson  (12  East,  648). 
There  an  American  ship  insured  from  New 
York  to  London,  “ warranted  free  from  American 
condemnation,"  for  the  purpose  of  evading  her 
national  embargo,  silpped  away  in  the  night,  was, 
by  force  of  the  ice,  wind,  and  tide,  driven  on 
Bhorc,  where  she  sustained  only  partial  damage,  but 
was  seized  the  next  day,  and  afterwards  with 
great  difficulty  and  expense  got  off,  and  finally  con- 
demned by  the  American  Government  for  breach 
of  tho  embargo  ; and  it  was  hold  that  as  there  was 
ultimately  a total  loss  by  a peril  excepted  out  of 
the  policy,  the  assured  coula  neither  recover  for 
a total  loss  nor  for  any  previous  partial  loss 
arising  from  the  stranding,  &c.,  which  iu  the  event 
became  wholly  immaterial  to  tho  assured.  Lord 
Ellenborough  said  : “ The  object  of  a policy  is 
indemnity  to  the  assured,  and  he  can  have  no 
claim  to  indemnity  where  there  is  ultimately  no 
damage  to  him  from  any  peril  insured  against.  If 
tho  property,  whether  damaged  or  undamaged, 
would  have  been  equally  taken  away  from  him, 
and  the  whole  loss  would  have  fallen  upon  him, 
had  the  property  been  ever  bo  entire,  how  can  he  be 
said  to  have  been  injured  by  its  having  been  ante- 
cedently damaged  P To  put  one  instance  to  the 
same  effect:  supposing  ship  and  cargo  to  be 
damaged  in  the  early  part  of  a voyage  by  tho 
ordinary  sea  perils,  and  afterwards  whol  ly  des  troy ed 
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by  fire  before  the  voyage  is  finished ; of  what  con- 
sequence to  tho  owner  is  the  damage  which  may 
have  occurred  from  one  or  several  successive  caasoa 
of  injury  before  the  fire  ? and  if  the  property, 
whether  undamaged  or  not,  would  have  been 
equally  annihilated,  is  not  its  previous  deteriora- 
tion rendered  wholly  immaterial  P " This  was  the 
ground  on  which  the  court  in  that  case  gave 
judgment  for  the  defendant,  as  subsequently 
stated  by  Lord  Elleuborough,  namely  that  “ the 
immediately  operating  cause  of  the  total  loss  was 
one  from  whicn  and  its  consequences  the  defen- 
dant was  by  express  provision  in  tho  policy 
exempted."  In  Dixon  v.  Sadler  (4  M & W.  405),  to 
a declaration  on  a time  policy,  stating  a loss  by 
perils  of  the  sea,  the  defendant  pleaded  that 
though  the  vessel  was  lost  by  perils  of  the  sea, 
yet  that  Buch  loss  was  occasioned  wholly  by  the 
wrongful,  negligent,  and  improper  conduct  (the 
same  not  being  barratrous)  of  the  masters  and 
marinors  of  the  ship,  by  wilfully,  wrongfully,  neg- 
ligently, and  improperly  (but  not  barratrously) 
throwing  overboard  so  much  of  the  ballast  that 
the  vessel  became  unseaworthy,  and  was  loBt  by 
perils  of  the  sea,  which  otherwise  she  would  have 
encountered  and  overcome.  The  jury  at  the  trial 
having  found  a verdict  for  the  defendant,  the 
underwriter  in  this  issue,  it  was  held  on  motion 
for  judgment  non  obstante  veredicto,  that  the  plea 
was  bad,  and  that  the  underwriters  were  liable  for 
the  consequences  of  the  wilful,  but  not  barratrous, 
act  of  the  master  and  crew,  in  rendering  the  ves- 
sel unseaworthy  before  the  end  of  the  voyage,  by 
throwing  overboard  a part  of  tho  ballast.  Parke, 
R.,  in  delivering  the  judgment  of  the  court,  said: 
“ The  question  depends  altogether  upon  the  nature 
of  tho  implied  warranty  as  to  seaworthiness,  or 
mode  of  navigation,  between  tho  assured  and  the 
underwriter  in  a time  policy.  In  the  case  of  an 
insurance  for  a certain  voyage,  it  is  clearly  estab- 
lished that  there  is  an  implied  warranty  that  the 
vessel  shall  be  seaworthy,  by  which  it  is  meant 
that  she  shall  be  in  a fit  state  as  to  repairs,  equip- 
ment, and  crow,  and  in  all  other  respects,  to 
encounter  the  ordinary  perils  of  the  voyago 
insured,  at  the  timo  of  sailing  upon  it.  If  tho 
assurance  attaches  before  the  voyage  commences, 
it  is  enough  that  tho  state  of  the  ship  be  com- 
mensurate to  tho  then  risk ; and,  if  tne  voyage 
be  such  as  to  reouire  a different  complement 
of  mon,  or  state  or  equipment,  in  different  parts 
of  it,  as  if  it  were  a voyage  down  a canal  or  river, 
and  thenco  across  tho  open  sea,  it  would  be 
enough  if  the  vessel  were,  at  tho  commencement 
of  each  stage  of  the  navigation,  properly  manned 
and  equipped  for  it.  But  tho  assured  makes  no 
warranty  to  the  underwriters  that  the  vessel  shall 
continue  seaworthy,  or  that  tho  master  or  crow 
shall  do  their  duty  during  the  voyago ; and  their 
negligence  or  misconduct  is  no  defence  to  an 
action  on  the  policy,  where  the  loss  has  been 
immediately  occasioned  by  the  perils  insured 
against.”  Next,  as  to  the  seventh  plea,  alleging  the 
illegality  of  the  voyage  on  the  ground  that  pas- 
sengers were  carried  without  tho  requisite  certifi* 
cate  from  the  Board  of  Trade  in  accordance  with 
the  provisions  of  tho  Merchant  Shipping  Act, 
1854  (17  & 18  Viet.  c.  104,  ss.  803-318).  Sect.  318 
of  the  Act  provides  that  “ It  shall  not  bo  lawful 
for  any,  passenger  steamer  to  proceed  to  sea,  or 
upon  any  voyage  or  excursion  with  any  passengers 
on  board  unless  tho  ownor  thereof  has  transmitted 
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to  the  Board  of  Trade  the  declarations  herein- 
before required,  nor  unless  the  owner  or  master 
thereof  has  received  from  such  Board  such  a 
certificate  as  hereinbefore  provided  for,  such  certi- 
ficate being  a certificate  applicable  to  the  voyage 
or  excursion  on  which  such  ship  is  about  to 
proceed,"  Ac.  And  sect.  319  enacts  that  “ If  the 
owner  or  master,  or  person  in  charge  of  any 
passenger  steamer,  receives  on  board  thereof,  or 
on  or  in  any  part  thereof,  or  if  such  ship  has  on 
board  thereof,  or  on  or  in  any  part  thereof,  any 
number  of  passengers  which,  having  regard  to  the 
time,  occasion,  and  circumstances  of  the  case,  is 
greater  than  the  number  of  passengers  allowed  by 
the  certificate,  the  owner  or  master  shall  incur  a 
penalty  not  exceeding  202.,  and  also  an  additional 
penalty  not  exceeding  5 *.  for  every  passenger 
over  and  above  the  number  allowed  by  the  certifi- 
cate, or,  if  the  fare  of  any  of  the  passengers  on 
board  exceeds  5*.,  not  exceeding  double  the 
amount  of  the  fares  of  all  the  passengers  who  are 
over  and  above  the  number  so  allowed  as  afore- 
said, such  fares  to  be  estimated  at  the  highest 
rate  of  tire  payable  by  any  passenger  on  board." 
In  Redmond  v.  Smith  (7  M.  & Q.  457),  the  court, 
in  an  action  on  a policy  of  insurance,  held  bad  on 
general  demurrer  a plea  alleging  that  there  was 
not  any  agreement  signed  by  the  master  and  sea- 
men, or  any  of  them,  specifying  what  wages  each 
seaman  was  to  be  paid,  the  capacity  in  wnich  he 
was  to  act,  or  tho  nature  of  the  voyage  in  which 
the  ship  was  to  be  employed,  as  required  by  5 A 6 
Will.  4,  c.  19,  s.  2.  Tindal,  C.  J.,  said  (p.  474)  t 
“ a policy  on  an  illegal  voyage  cannot  be  enforced ; 
for  it  would  be  singular  if  the  original  contract 
being  invalid,  and  tnerefore  incapable  to  be  en- 
forced, a collateral  contract  founded  upon  it  could 
be  enforced.  It  may  be  laid  down,  therefore,  as  a 
general  rule,  that  where  a voyage  is  illegal,  an 
insurance  upon  such  voyage  is  invalid.  This  has 
been  decided  in  many  cases.  But  it  appears  to 
me  that  the  5 & 6 Will.  4,  c.  19,  was  passed  for  a 
collateral  purpose  only ; its  intention  being  to 
give  merchant  seamen  a readier  modo  of  enforcing 
their  contracts,  and  to  prevent  their  being  im- 
posed upon.  The  present  case  is  undoubtedly 
Drought  within  tho  provisions  of  the  1st  section 
of  this  statute  by  the  allegations  contained  in  the 
sixth  plea.  The  4th  section  enacts  that  if  the 
master  does  not  comply  with  the  previous  requisi- 
tions, he  shall  be  liable  to  a penalty ; but  it  is 
nowhere  said  that  such  non-compliance  shall  make 
the  voyage  illegal,"  Ac.,  reasoning  which  is 
strictly  applicable  to  tho  circumstances  of  tho 
present  case,  where  a penalty  is  also  imposed  on 
the  master  for  non-compliance.  See  also  Sewell  v. 
The  Royal  Exchange  Assurance  Company : (4  Taunt. 
856.)  It  is  submitted  further  that  the  captain, 
not  having  authority  to  take  passengers  on  board, 
was  not  the  agent  of  the  owner  for  that  purpose, 
and  that  his  act  cannot  bind  the  owner  or  affect 
the  policy.  In  Wilson  v.  Rankin  (2  Mar.  Law 
Cas.  O.  S.  161,  287;  L.  Rep.  1 Q.  B.  162;  12 
L.  T.  Rep.  N.  S.  20),  the  master  without  the 
knowledge  or  privity  of  tho  owner  Btowod  a portion 
of  the  cargo  on  deck,  and  sailed  without  any  certifi- 
cate from  a clearing  officer  that  the  whole  cargo  was 
below  deck,  contrary  to  16  A 17  Viet.  c.  107,  ss. 
170,  171,  and  172.  This  court  held  that  although 
the  master  had  general  authority  from  his  owner 
to  stow  the  cargo,  no  authority  could  be  implied 
to  load  it  so  aa  to  violate  the  statute,  neither  was 


it  an  act  of  the  master  which  the  owner  must  be 
presumed  to  have  assented  to  ; that  the  fact  of  the 
ship  having  sailed  without  the  certificate  did  not 
render  her  unseaworthy  at  the  commencement  of 
her  voyage  so  as  to  prevent  the  policy  attaching, and 
consequently  that  tne  plaintiff,  tho  slnpownor,  was 
not  precluded  from  recovering  on  his  policy  against 
the  underwriter.  Farmer  v.  Legg  (7  T.  R.  186.) 
was  also  referred  to.  In  Canard  v.  Hyde  (E1.,B1.  A El. 
670)  it  was  hold  that  whorea  master  sails  without  tho 
certificate  required  by  the  Customs  Consolidation 
Act  1853  (16  A 17  Viet.  c.  107)  or  loads  in  the  modo 
prohibited  by  that  Act,  an  insurauco  on  the  cargo 
is  not  thereby  vitiated,  unless  the  insured  be,  at 
the  time  of  effecting  the  insurance,  privy  to  the 
act  of  the  master.  Lord  Campbell,  C.  J.,  said : 
"It  is  q lite  clear  that  the  insured  caunot  bo 
liablo  to  lose  tho  benefit  of  the  insurauco  on  ac- 
count of  tho  misconduct  of  tho- master,  unless  they 
were  privy  to  and  cognisant  of  such  misconduct  at 
the  time  when  tho  insurance  was  effected.  This 
I should  have  said,  even  if  the  statute  had  con- 
tained a positive  prohibition,  instead  of  merely 
imposing  a penalty.  The  object  of  the  enactment 
was  to  protect  human  life  and  property  in  the  case 
of  goods  shipped  at  tho  time  of  the  year  mentioned 
in  the  clauses.  It  would  be  monstrous  injustice  to 
say  that  tho  owners  of  tho  goods  are  to  lose  thoir 
insurance  wherever  the  master  violates  these 
regulations ; such  was  not  the  object  of  the  Legis- 
lature. If  anything  illegal  were  contemplated  by 
the  owners  it  woula  be  another  question  ; without 
that,  we  cannot  hold  tho  contract  of  insurance 
void."  Finally,  it  is  submitted  that  the  weight 
of  the  evidence  was  in  favour  of  the  vessel  being 
Beaworthy. 

Bull,  Q.C.,  Sir  J.  B.  Karslake,  Q.C.,  and  Cohen, 
Q.C.,  in  support  of  the  rule  aud  of  the  pleas 
demurred  to.  It  must  bo  taken  to  be  settlea  (by 
Gibson  v.  Small,  16  Q.  B.  128;  4 H.  Cas.  353,  and 
Fawcut  v.  Sarsfield,  6 E.  A Bl.  199)  that  in  time 
policies  there  is  no  implied  warranty  of  seaworthi- 
ness ; and  it  is  not  contended  here  that  there  was 
any  such  implied  warranty.  Nor  can  it  be  said 
that  the  ship  was  lost  through  herinheront  unsea- 
worthiness. Phillips  (Marino  Insurance  vol.  I, 
par.  1132)  sayB : “ The  commonplace  maxim  that 
in  cases  of  doubt  to  which  of  two  or  more  perils  a 
loss  is  to  be  assigned,  1 Causa  proxima  non  remota 
spectalur ,"  has  been  not  nnfrequently  resorted  to, 
by  which  was  meant,  originally  at  least,  that  a loss 
is  to  bo  attributed  to  the  peril  in  activity  at  tho 
time  of  the  ultimate  catastrophe,  when  the  loss  is 
consummated.  But  much  of  the  jurisprudence  is 
contradictory  to  tho  maxim  taken  in  this  sense, 
aud  it  seems  to  have  served  rather  to  divert  atten- 
tion from  the  proper  inquiry,  and  to  becloud 
instead  of  elucidating  the  subject.  I understand 
the  result  of  the  jurisprudence  to  be  that  in  case 
of  the  concurrence  of  different  causes,  to  one  of 
which  it  is  necessary  to  attribute  the  loss,  it  is  to 
be  attributed  to  the  efficient  predominating  peril 
whether  it  is  or  is  not  in  activity  at  the  consum- 
mation of  the  disaster."  This  amounts  to  a denial 
of  the  proposition  that  because  a vessel  goes  down 
in  sea  water,  and  nothing  but  its  inherent  un sea- 
worthiness is  the  cauBO,  it  is  lost  by  a peril  of  the 
sea.  The  cases  usually  cited  against  tho  view  now 
contendod  for  are  Green  v.  Eltnslie  (Peake’s  N.  P. 
212)  and  Livie  v.  Janson  (12  East,  648).  In  tho 
former  case  tho  vessel  was  driven  by  stress  of 
weather  on  an  enemy’s  coast  and  there  captured. 
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Thore  was  then  a complete  loss  by  an  excepted 
peril;  if  not  captured  the  vessel  might  have  been 
Bafely  got  off.  In  the  latter  cose  there  was  a total 
loss,  also  by  the  capture  of  the  vessel.  Hagedom 
v.  Whitmore  (\  Stark  N.  P.  157),  where  a merchant 
ship  (under  a mistake)  was  taken  in  tow  by  a 
British  ship  of  war,  and  was  thereby  exposed  to  a 
tempestuous  sea,  which  injured  goods  on  board  of 
her,  and  which  was  held  a loss  from  the  perils  of  the 
sea,  Lord  Ellenborough,  C.J.,  saying  that  “ the 
loss  might  havo  been  alleged  to  nave  been  occa- 
sioned by  capture  and  detention,  since  it  was  not 
occasioned  by  the  act  of  an  individual  but  by  the 
captain  of  one  of  His  Majesty's  ships,”  settles 
nothing  as  to  the  point  now  in  dispute.  The  same 
may  be  said  of  Dixon  v.  Sadler  (•>  M.  & W.  405, 
confirmed  in  error  8 M.  & W.  895),  where  tho  loss 
was  occasioned  by  the  throwing  out  of  ballast. 
The  reasoning  of  Erie,  C.J.,  in  Ion  idee  v.  The  Uni- 
versal Marine  Insurance  Company  [nbi  twp.)  is  in 
favour  of  our  contention:  “The  maxim  4 Causa 
proximo,  non  remota  spectator  ’ is  peculiarly 
applicable  to  insurance  law.  The  loss  must 
be  immediately  connected  with  tho  supposed 
cause  of  it.  Now  the  relation  of  cause 
and  effect  is  matter  which  cannot  always 
bo  actually  ascertained;  but  if  in  the  ordi- 
nary course  of  events  a certain  result  usually 
follows  from  a given  cause,  tho  immediate  relation 
of  the  one  to  the  other  may  bo  considered  to  be  j 
established.  Was  the  putting  out  the  light  at 
Cape  Hatteras  so  immediately  connected  with  the  J 
loss  of  this  ship,  as  to  make  the  one  tho  conse- 
quence of  the  other?  Can  it  be  said  that  the  * 
absence  of  the  light  would  have  been  followed  by 
tho  loss  of  tho  ship,  if  tho  captain  had  not  been 
out  of  his  reckoning?  It  seems  to  me  that  these 
two  events  are  too  distantly  connected  with  each 
other  to  stand  in  tho  relation  of  cause  and  effect ;” 
nud  on  tbit)  reasoning  the  decision  of  the  court 
proceeded.  Hahn  v.  Corbett  (2  Bing.  205)  was  a 
clear  case  of  loss  by  perils  of  the  sea,  the  ship 
being  stranded  on  a shoal  within  a few  miles  of 
the  port  of  destination,  was  disabled  from  proceed- 
ing, and  lost ; and  then  while  laying  in  the  sand, 
was  seized  by  the  commander  of  the  place  where 
she  was  stranded,  and  the  goods  confiscated  by 
him.  Montoya  v.  The  London  Assurance  Com- 
pany (0  Exch.  451),  Naylor  v.  Palmer,  (8  Exch. 
731) ; 10  Exch.  382),  and  iiandrett  v.  Mentigg  (Holt, 
p.  149),  were  also  referred  to.  Whenever  the  loss 
is  directly  referable  to  the  act  of  the  assured  him- 
self, the  underwriter  is  discharged.  In  B<U  v. 
Caretaire  (14  East,  374),  where  a neutral  ship  in- 
sured here,  was  captured  by  a French  ship  and 
condemned  in  the  French  court  ns  prize,  on  the 
ground  that  the  ship  was  not  properly  documented, 
according  to  the  existing  treaty  between  Franco 
and  the  United  States,  it  was  held  that  the  neutral 
assured  could  not  recover  their  loss  against  the 
British  underwriter,  although  there  was  no  war- 
ranty or  representation  that  tho  ship  was  Ameri- 
can ; the  neglect  of  the  shipowners  themselves,  who 
arc  bound  at  their  peril  to  provide  proper  national 
documents  for  their  ship,  being  in  such  a case  the 
efficient  cause  of  the  loss.  (Soc  Duer  on  Insurance, 
vol.  2,  p.  635).  Lord  Ellenborough  in  that  case  said, 

“ It  is  material  to  look  at  the  alleged  ground  of 
condemnation  in  order  to  see  whether  it  baa  been 
occasioned  by  any  act  or  neglect  on  the  part  of 
the  assured;  for  if  it  has  been  so  occasioned  it 
would  not  be  u loss  against  which  the  ussured 


would,  upon  any  principle  of  reason  or  justice  as 
applied  to  this  species  of  contract,  be  reouired  to 
intlemuify  him ; the  indemnity  stipulated  on  his 
part  being  only  against  the  perils  described  in  the 
policy,  as  far  as  they  operate  upon  the  policy 
insured  adversely,  and  not  through  tho  medium  of 
any  act  or  neglect  on  the  part  of  the  assured 
himself  providing  the  loss  of  the  policy  insured.” 
It  is  submitted  that  sending  a vessel  to  sea  in  an 
unseaworthy  condition  is  as  much  a breach  of  duty 
on  the  part  of  the  assured,  as  sending  her  to  sea 
without  the  proper  documents.  It  is  now  a 
misdemeanour  to  send  a ship  to  sea  in  such 
a condition.  (See  34  & 35  \ict.  c.  110,  s.  11.) 
If  the  plaintiff  had  been  damnified  by  his  own 
wrongful  act  he  cannot  recover.  In  Thompson  v. 
Uopper  (6  El.  & Bl.  172)  the  court  held  that  a good 
defence  is  Bhown  by  a plea  alleging  that  the 
plaintiff,  knowingly,  wilfully,  wrongfully,  and  im- 
properly sent  the  ship  to  sea  at  a time  when  it  was 
dangerous  to  go  to  soa  in  the  Btate  and  condition 
in  which  she  then  was,  and  wrougfully  and  im- 
properly caused  and  permitted  the  ship  to  be  and  re- 
main on  the  high  seas  near  to  the  sea  shore  for  a great 
length  of  time  in  the  stute  and  condition  aforesaid, 
and  without  a master  and  without  a proper  crew 
to  manage  and  navigate  her  on  her  voyage,  during 
which  time  the  ship  by  reason  of  the  premises  was 
wrecked.  “ Although,”  said  Lord  Campbell  (p.  191) 
I still  deny  any  warranty  of  seaworthiness,  I 
think  that,  if  this  plea  be  true  in  point  of  fact,  the 
loss  must  be  considered  as  accruing  from  tho 
wrongful  act  of  tho  insured,  which  can  give  them 
no  claim  to  indemnity  . . . Here  wo  have  per- 
sonal misconduct  charged  upon  the  plaintiffs, 
which  misconduct  produced  the  loss.  By  tho 
English  law  of  insurance,  the  assured  are  not 
obliged  to  keep  the  ship  seaworthy  throughout 
the  voyage,  or  during  the  period  of  the  risk ; and 
if  she  is  lost  by  supervening  unseaworthiness 
arising  from  the  negligence  of  the  captain,  tho 
underwriters  aro  liable,  as  if  the  ship  were  burnt 
from  his  negligence.  But  it  is  a maxim  of  our 
insurance  law,  and  of  the  insurance  law  of  all  com- 
mercial nations,  that  the  assured  cannot  Beek 
indemnity  for  a loss  produced  by  their  own  wrong- 
ful act.  The  plaintiffs’  counsel  said  truly  that  the 
perils  of  the  sea  must  still  be  considered  tho  proxi- 
mate cause  of  tho  loss;  but  so  it  would  have  been 
if  the  ship  had  been  scuttled  or  sunk  by  being 
wilfully  run  upon  a rock.  According  to  tho 
statement  in  this  plea,  the  plaintiffs  efficiently 
caused  the  loss  by  their  wrongful  act ; and  if  so, 

I think  there  was  no  necessity  expressly  to  cha- 
racterize that  act  as  being  either  felonious  or 
fraudulent.”  On  tho  trial  of  this  cause,  there  was 
evidence  from  which  the  jury  might  have  drawn 
the  conclusion  that  though  the  unseaworthiness 
of  the  vessel  was  not  tho  immediate  cause  of  her 
loss,  the  loss  would  not  have  occurred  if  the  ship 
had  been  seaworthy  when  she  went  to  sea.  No 
question  on  this  was  left  to  the  jury  ; and  it  was 
held  that  the  plea  was  proved  if  that  misconduct 
of  the  plaintiff  occasioned  tho  loss,  though  it  was 
not  its  immediate  cause;  and  a new  trial  was 
granted  on  this  ground.  Lord  C'ampl>eli,  C.  J., 
said : 44  In  holding  upon  the  demurrer  that  tho 
third  plea  was  a good  bar  to  the  action,  we  did  not 
proceed  on  the  narrow  ground  that  the  unsea- 
uorthinoss  was  the  direct  and  proximate  cause  of 
the  loss.  We  considered  that  the  plea  was  framed 
ii pou  the  principle  that  u man  shall  not  be  allowed 
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to  avail  himself  of  his  own  wrong.”  Farther  on 
his  Lordship  says  : “ The  maxim  ‘ Injure  non  re - 
mo(a  causa  sed  proximo  spectator,*  is  qualified  by 
our  legal  maxim.  1 Dolus  circuitu  non  puraatur ; ’ 
and  dolus  means  any  wrongful  act  tending  to  the 
damage  of  another.”  Is  it  to  be  said,  then, 
that,  to  exempt  the  assurors  from  liability  the  mis- 
conduct of  the  assured  must  be  the  direct  and 
proximate  cause  of  the  loss.  We  think  that, 
for  thiB  purpose,  the  misconduct  need  not  be 
the  causa  causa  ns,  but  the  assured  cannot  re- 
cover if  their  misconduct  was  causa  sine  qua 
non.  In  that  case  they  have  brought  the 
misfortune  upon  themselves  by  their  own  mis- 
conduct, and  they  ought  not  to  be  indemnified.  The 
very  object  of  insuranoo  is  to  indemnify  against 
fortuitous  losses,  which  may  occur  to  meu  who 
conduct  themselves  with  honosty  and  with  ordinary 
prudence.  If  the  misconduct  is  the  efficient  cause 
of  the  loss  the  assurers  are  not  liable.  For  this 
doctrine  it  will  bo  enough  to  cite  the  loading  case 
of  Bell  v.  Carstairs  (ubi  sup.).  It  may  betaken  that 
the  plaintiff  cannot  recover  where  the  loss  is  oc- 
casioned by  his  own  wrongful  act ; and  it  is  not 
laid  down  anywhere  that  tnis  wrongful  act  must 
have  boon  wilfully  or  intentionally  done  by  the 
laintiff.  According  to  this  principle  if  the  in- 
erent  unscaworthiness  of  the  ship  was  the  real 
cause  of  her  loss  the  owner  cannot  recover. 
[Blackburn,  J. — How  can  an  act  be  wrongful 
unless  there  is  an  implied  obligation  to  do  or  not 
to  do  some  particular  thing,  which  obligation  is 
not  performed?]  Gibson  v.  Small  (ubi  sup.)  and 
such  like  cases  do  not  decide  that  there  is 
no  duty  on  the  part  of  the  shipowner  to 
send  the  vessel  to  sea  in  a seaworthy  condition, 
and  since  those  eases  were  decided,  it  has  been  made 
a statutory  misdemeanor  not  to  do  so.  Apart 
from  this  statute,  a moral  duty  existed  : there  is 
now  a corresponding  legal  duty.  The  inherent 
vice  of  the  goods  constituting  a cargo  is  not 
insnred  against : why  should  the  inherent  vice  of 
the  vessel  be?  [Black BURK,  J. — Neither  Bide 
asked  rao  at  the  trial  to  leave  to  the  jury  the  ques- 
tion whether  by  the  negligence  of  the  plaintiffs 
or  their  agents,  the  vessel  was  sent  to  sea  in  an 
unseaworthy  condition.  We  mnst  take  it,  how- 
ever, that  in  point  of  fact  the  vessel  whs  sent  to 
sea  in  an  unseaworthy  condition,  and  that  owing 
to  that  she  was  lost.]  If  the  lass  was  occasioned 
by  neglect  of  the  owner,  it  is  submitted  that  he 
cannot  recover.  In  Bell  v.  Carstairs  (ubi  supra). 
Lord  Ellenborongh,  C.  J.  said : “ It  is  material 
to  look  at  the  alleged  ground  of  condemnation  in 
order  to  see  whether  it  has  been  occasioned  by  any 
act  or  neglect  on  the  part  of  the  assured ; for,  if 
it  has  been  so  occasioned,  it  would  not  be  a loss 
against  wbich  the  assured  would,  upon  any  prin- 
ciple of  reason  or  justice  ns  applied  to  this 
species  of  contract,  be  required  to  indemnify 
him.”  The  third  plea,  in  Thompson  v.  Hopper 
(u&i  sup.),  which  was  held  to  be  a bar  to  the  ac- 
tion, is  almost  identical  with  the  sixth  plea  here. 
[Blackburn,  J. — Though  not  identical,  it  is  no 
doubt  in  substance  the  same.]  And  the  question 
of  notice  is  of  no  importance.  Throughout  the 
judgment  of  the  majority  of  the  court  in  that 
case  no  stress  is  laid  on  the  fact  of  notice. 
[ Blackburn,  J.  —The  j udgment  went  on  the  ground 
that  the  cause  of  the  loss  was  the  personal  wrong- 
ful act  of  the  plaintiff.]  Nothing,  however,  is 
said  as  to  knowledge.  [Blackburn,  J.— But  is 


not  that  implied  in  the  language  of  Lord  Camp- 
bell ?]  That  knowledge  is  not  necessary  is  de- 
cided by  Faxocns  v.  Sarsjield  (6  El.  & Bl.  199), 
where  it  was  held  that  whore  a vessel  is  Bent  to 
sea  in  a state  not  fit  for  the  particular  voyago, 
and  without  encountering  any  more  than  ordinary 
risk,  is  obliged,  owing  to  the  defective  state  in 
which  she  sailed,  to  put  into  a port  for  repair,  the 
shipowner,  though  the  defects  were  not  known  to 
him,  and  he  has  acted  without  fraud,  cannot  re- 
cover against  the  insurer  the  expenses  of  such 
repairs  as  were  rendered  necessary  in  consequence 
of  the  unseaworthy  stato  of  the  vessel,  though 
there  bo  no  warranty  of  seaworthiness.  If  the 
expense  of  repairs  would  not  fall  on  the  under- 
writer, why  should  the  consequences  of  non-repair 
fall  on  him  P [Blackburn,  J.— Does  that  decision 
amount  to  more  than  this : that  the  underwriter 
is  not  liable  for  what  may  be  mere  wear  and  tear, 
and  not  the  less  irresjionsible  for  that,  because 
increased  by  the  unsound  Btate  of  the  vessel  ?] 
The  whole  court  held  good  the  fourth  plea,  which 
was  in  those  terms : “ that  the  said  vessel  sailed  on 
the  said  voyage  in  the  declaration  mentioned  in  an 
unseaworthy  and  unsound  state  and  condition  for 
the  said  voyage,  and  continued  in  tho  said  state 
and  condition  during  all  the  time  in  this  plea 
mentioned ; and  that  neither  at  tho  time  when 
she  so  sailed,  nor  at  any  time  before  the  final  loss 
in  tho  declaration  mentioned,  was  the  said  vessel 
staunch  and  strong,  or  reasonably  fit  to  withstand 
and  safely  encounter  or  liear  the  ordinary  force 
and  violence  of  tho  winds  and  waves  on  that 
voyage ; and  that  she  did  not  from  the  time  of  her 
so  sailing  on  the  said  voyage  up  to  the  time  when 
she  bo  pat  into  the  said  port,  meet  with  or  en- 
counter any  storm  or  tempest,  or  any  more  sevoro 
weather,  Ao.,  than  is  usual  or  ordinarjr  on  the  said 
voyage,  or  than  a vessel,  reasonably  sound,  strong, 
and  fit  for  that  voyage,  could  aud  would  have  en- 
countered and  borne  without  damage  or  injury  ; 
and  that  the  said  leakiness,  damage,  and  injury, 
by  reason  of  which  the  said  vessel  put  into  the  said 
port  for  repairs,  and  the  necessity  for  the  said 
repairs  being  done,  were  caused  by  and  arose  from 
the  said  bad  and  defective  condition  of  the  said 
vessel,  and  the  exposure  of  the  said  vessel  in  the 
said  condition  to  the  usual  and  ordinary  force  and 
violence  of  tho  winds  and  waves  on  that  voyage.” 
And  nothing  whatever  is  said  in  the  judgments  in 
that  case  about  wear  and  tear.  That  plea  is  sub- 
stantially the  same  as  the  sixth  plea  here  ; and  it 
is  submitted  that  the  judge  was  wrong  in  directing 
the  verdict  to  be  entered  tor  the  petitioner  on  that 
pica.  Then  as  to  the  seventh  plea,  alleging  the 
illegality  of  the  voyage,  it  is  submitted  that  that 

Elea  is  good,  and  that  the  plaintif  cannot  recover, 
t is  mode  a penal  offence  by  tho  Merchant  Ship- 
ping Act  1854,  to  enter  on  such  a voyage  as  this 
without  the  requisite  certificate  from  the  Board  of 
Trade.  Farmer  v.  L*ujg  (7  T.  R.  186)  is,  it  is 
submitted,  a direct  and  conclusive  authority. 
There,  in  an  action  on  a policy  of  insurance  on 
an  African  vessel  engaged  in  tho  slave  trade,  the 
principal  question  was  whether  the  ship  had  been 
navigated  in  the  manner  prescriljed  by  111  (feo.  3, 
c.  54,  s.  7,  which  rendered  it  necessary  that  tho 
certificate  of  tho  captain's  having  served,  as  that 
Act  required,  should  be  attested  by  the  owner  or 
owners  of  the  ship  or  ships  in  which  the  service 
was  performed.  Lord  Kenyon,  at  the  trial,  being 
of  opinion  that  the  certificate  did  not  answer  the 
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requisition  of  tho  statute,  nonsuited  the  plaintiff, 
and  the  court  discharged  a rule  to  set  aside  the 
nonsuit. 

Blackburn,  J. — We  will  take  time  to  consider 
our  judgment  upon  the  more  important  points  of 
law,  and  as  to  the  large  Rums  of  money  at  stake. 
But  with  reference  to  the  7th  plea,  as  to  the  vessel 
carrying  passengers  without  the  necessary  certifi- 
cate from  the  Board  of  Trade,  wo  can  give  judg- 
ment at  once.  [His  Lordship  read  tho  plea  at 
length.] 

Now  tho  second  case  of  Cunard  v.  Hyde  ( ubi 
tup.)  decided  that  where  the  deck  cargo  was 
put  on  board,  with  the  privity  of  the  owner,  in 
order  that  the  Act  of  Parliament  might  be  defeated, 
and  that  the  vessel  should  make  an  illegal  voyage, 
that  was  a good  defence  to  the  action ; in  other 
words  that  the  plea  was  good.  For  the  same 
reason  I think  that  the  plea  hero  is  good.  But  in 
the  present  case  the  jury  have  found  that  these 
persons  were  not  passengers — a finding  as  wrong 
as  can  be — and  also  that  it  was  not  tho  intention 
of  the  shipowner  that  the  vessel  should  carry 
passengers.  The  question  then  comes  to  this, 
whether  the  act  of  the  captain,  if  he  chooses  to 
do  it,  thereby  making  himself  liable  to  a penalty, 
in  taking  passengers  on  board  without  tho  know- 
ledge of  the  shipowner  baa  the  effect  of  making 
tho  voyage  illegal  bo  as  to  vitiate  the  policy  01 
insurance.  I think,  on  the  authority  of  the  first 
case  of  Cunard  v.  Hyde  (ubi  tun.),  that  a plea 
alleging  that  would  not  be  a goo<l  plea.  On  this 
pica,  therefore,  our  judgment  must  be  for  tho 
defendant  on  the  demurrer.  But  bo  far  ns  the 
verdict  nffects  that  plea,  our  judgmeut  must  be 
for  the  plaintifTs. 

Quain,  J. — I am  of  tho  same  opinion. 

As  soon  as  we  see  from  the  Act  of  Parliament  that 
its  object  was  to  prohibit  a voyage,  then  the  illegality 
attaching  to  the  prohibited  voyage  attaches  nlso 
to  the  policy  covering  it.  Tho  law  on  the  subject 
is  summed  up  in  Ducr  (Lect.  iii.  sect.  50)  thus : 
**  It  is  not  in  all  cases  that  the  broach  of  a statu- 
tory’ provision  by  tho  owners  or  master  of  a vessel, 
even  when  it  induces  a forfeiture,  by  a necessary 
consequence  avoids  tho  insurance.  Its  influ- 
ence upon  the  contract  depends  on  tho  nature, 
consequences,  and  design  of  tho  prohibition.  We 
have  seen  that  an  illegal  traffic  is  never  permitted 
to  vitiate  the  contract,  unless  it  occur  in  the 
course  of  tho  voyage  insured,  or  of  an  entire 
voyage  of  which  that  insured  is  a component  part. 
By  iMirity  of  reasoning,  the  statutory  provision, 
the  breach  of  which  discharges  tho  insurers,  must 
bear  a direct  and  immediate  relation  to  the  voyage 
insured.  It  must  operate,  either  by  its  terms,  or 
by  a necessary  inference,  as  a prohibition  ol  the 
voyage,  where  no  such  connection  subsists  between 
the  actual  voyage  and  the  provisions  of  the  statute; 
where,  consequently,  the  relation  between  the 
illegal  act  and  the  policy  is  not  direct,  but  remote 
and  incidental,  so  that  neither  the  design  or 
tendency  of  the  latter  is  to  aid  or  promote  the 
commission  of  the  former,  the  validity  of  the 
contract  is  not  impaired  or  affected.  In  each  of 
the  cases  that  have  been  cited  the  statutory  pro- 
vision alleged  to  bo  violated,  bore  a direct  relation 
to  tho  voyage  insured.  It  was,  in  effect,  a pro- 
hibition of  tho  voyage  unless  performed  with  the 
crew  or  master  that  the  law  required.  Hence  the 
insurance  shared,  of  necessity,  the  illegality  of  tho 
voyage  to  which  it  referred.  But  it  is  obvious 


that  the  acts  inducing  a forfeiture  or  other 
penalties,  may  be  wholly  unconnected  with  the 
particular  voyage.  They  may  not  expressly  or 
impliedly  render  the  voyage  illegal ; and,  in  such 
cases,  although  the  insurers  are  certainly  not 
liable,  in  tho  ovent  of  tho  seizure  of  the  vessel, 
they  continue  liable  for  all  risks  that  their  contract 
properly  embraces/’ 

Now  tho  words  of  the  Act  of  Parliament 
in  the  present  case  are : “ It  shall  not  be  law- 
ful for  any  passenger  steamer  to  proceed  to  sea, 
or  upon  any  voyage  or  excursion  with  any  pas- 
sengers on  board,  unless  the  owner  thereof  has 
transmitted  to  the  Board  of  Trade,”  Ac. ; and  M If 
the  owner  or  master,  or  other  person  in  charge  of 
any  passenger  steamer,  receives  on  board  thereof, 
Ac.,  the  owner  or  master  shall  incur  a penalty,”  Ac. 
What  is  alleged  in  the  plea  was  therefore  directly  in 
theteethof  tueAct  ofParliameut;  and  I thiuk,  there- 
fore, that  tho  defendant  is  entitled  to  judgmeut 
upon  the  demurrer  to  this  plea.  But  I entirely 
agree  with  my  brother  Blackburn  that  the  plea 
was  not  proved,  and  that  there  was  no  evidence 
in  support  of  this  part  of  it,  viz.,  “All  which 
several  premises  the  plaintiffs  always  well  knew.” 
The  plaiutilfs  knew  nothing  at  all  about  it,  and 
the  captain  of  tho  vessel  had  no  authority  what- 
ever to  take  these  persons  on  board,  and  to  bind 
his  master  by  such  an  act.  I think  that  the  ver- 
dict should  be  entered  for  the  plaintiffs. 

.1  udgment  for  defendant  on  the  demurrer  as  to 
the  rest. 

Cur.  adv.  mill. 

July  6.  — The  judgment  of  the  court  (Black- 
burn and  Quain,  JJ.)  was  now  delivered  as  follows 
by  Blackburn,  J. — This  was  an  action  against  an 
underwriter  on  a time  policy  for  twelve  months 
from  tho  24th  Jan.  1872  on  tho  Frances  steamer, 
on  ship  valued  at  8000/.,  machinery  at  4000/., 
claiming  a total  loss.  Tho  material  pleas  were  the 
3rd,  that  the  ship  was  not  lost  by  the  perils  in- 
sured against ; 4th,  misrepresentation  ; 5th,  con- 
cealment ; 0th,  that  after  tiie  making  of  the  policy, 
the  plaintiffs  well  knowing  that  the  Bhip  was  un- 
seaworthy, wrongfully,  aud  without  any  justifiable 
cause,  Bent  her  to  sea  from  the  port  of  London  on 
tbe  voyage  on  which  she  whs  lost ; and  the  ship 
remained,  as  the  plaintiffs  always  well  knew,  in 
such  unsea  worthy  condition  from  the  time  she  left 
the  port  aforesaid  until  she  was  lost,  and  tho  ship 
was  lost  by  reason  of  such  unseaworthiness  aud 
not  otherwise.  There  was  a seventh  plea  of  an 
alleged  illegality,  the  questions  on  which  we  dis- 
posed of  at  tho  time  this  rule  was  argued,  and 
which  need  not  further  be  noticed.  Issue  was 
taken  on  all  tho  pleas.  The  trial  came  on  before 
me  ami  a special  jury  at  the  Guildhall,  where  a 
very  great  deal  of  evidence  was  produced  on  both 
sides,  the  trial  occupying  seven  days. 

The  outline  of  the  case,  as  far  as  is  necessary  to 
make  the  points  of  law  intelligible,  was  as  follows : — 
The  ship  at  the  time  of  the  insurance  called  the 
France*  was  an  iron  steam  ship.  She  was  originally 
built  at  Amsterdam  in  1858,  and  launched  in  1851>, 
for  Spanish  owners.  She  was  not  classed  in  this 
country,  but  there  was  evidence  from  which  tho 
jury  might  fairly  conclude  she  was  then  proi>erly 
built  of  good  iron.  There  was  no  direct  evidence 
as  to  how  the  Spanish  owners  employed  her.  Tho 
defendants  gave  evidence  that  in  1888  tho  ship 
which  was  then  called  tho  Paris  was  lying 
at  anchor  in  the  harbour  at  Cadiz,  and  lay 
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unemployed  thoro  for  about  eighteen  months,  it  was  said  to  want  of  time,  she  was  not  surveyed 
In  Sept.  1871,  the  Paris  was  lying  at  inside,  and  consequently  did  not  obtain  a pas- 
Birkenhead  afloat,  and  offered  for  sale.  Two  sengers’  certificate,  and  ultimately  sailed  for  Gob- 
witnesses  were  called  by  the  defendants,  who  tenburgh  on  tho  3rd  Feb.  1872  without  one.  In 
inspected  her  with  a view  of  purchasing  her.  tho  mean  time  tho  Frances  had  been  insured. 
Neither  made  a regular  survey,  but  both  came  to  There  was  a little,  but  very  littlo  discrepancy 
tho  conclusion  that  she  was  very  dirty  and  had  between  the  witnesses  as  to  what  was  said  at  the 
been  much  ueglocted,  and  was  probably  corroded,  timo  of  making  tho  insurance.  Tho  clerk  to  tho 
and  they  did  not  purchase.  In  that  month  of  broker  said  that  tho  burthen  of  what  he  said  to  the 
Sept.  1871,  the  plaintiffs,  who  are  iron  shipbuilders  defendants’  representative  was  that  tho  Frances 
at  Millwali,  contracted  with  the  Spauish  owners  was  a steamer  which  Dudgeon  had  taken  in  ex- 
to  build  them  a now  ship  and  to  take  tho  Pirns,  change;  that  he  had  thoroughly  repaired  her — was 
then  lying  at  Birkenhead,  in  part  payment,  at  going  to  put  her  into  his  Gottonburgh  trade 
about  4000Z.  She  was  then  brought  round  to  similar  to  tho  Louisa  and  Fanny  and  the  Mary, 
Millwali  from  Birkenhead  with  her  original  boilers  On  cross-examination  ho  stated  that  ho  did  say 
on  board.  They  were  not  fit  for  use,  and  she  was  she  was  “thoroughly  repaired,”  but  did  not,  ho 
consequently  towed  round.  The  senior  member  thought,  say  '*  practically  rebuilt,”  and  that  if  ho 
of  the  plaintiffs’  firm  gave  evidence  that  the  said  she  was  “ new,”  be  must  have  said  it  iu  tho 
original  ooilers  being  still  on  board,  led  him  to  bouso  “ new  to  that  trade.”  The  underwriters’  re- 
conclude that  she  could  not  have  been  much  used,  preseutafcive  said  that  several  ships  were  laid  before 
and  that  led  him  to  think  well  of  her.  Tho  boilers  him  for  time  policies  on  steamships,  that  he  uu- 
wore  taken  out,  and  the  vessel  was  offered  for  sale  to  wroto  without  remark  those  which  he  had  pre- 
the  agent  of  a firm  at  Hull,  who  after  examining  her  viously  known,  and  amongst  others  the  Louisa 
afloat,  but  not  making  a regular  survey,  advised  and  Fanny,  which  he  knew  as  a first-class  steamer 
his  principals  not  to  buy  her.  He  was  called  as  engaged  in  tho  Gottonburgh  trade,  but  that  ho 
one  of  tho  witnesses  for  tho  defendants.  Messrs,  did  not  know  whether  those  steamers  carried 
Dudgeon  were  owners  of  two  steamers  running  passengers  or  not.  When  ho  catnc  to  the  Frances 
between  London  and  Gottonburgh  for  goods  and  he  asked  wbat  she  was,  and  as  nearly  as  he 
also  carrying  passengers.  They  were  called  tho  could  recollect  the  answer  was,  “ She  is  a new 
Mary,  and  the  Louisa  and  Fanny.  One  of  them,  Gottenburgh  steamer  like  the  Louisa  and  Fanny. 
the  Louisa  ami  Fanny,  met  with  a collision,  and  I do  not  mean  to  say  she  is  a now  vessel.  She  is 
Messrs.  Dudgeon  resolved  to  repair  the  Paris  and  an  old  boat  bought  by  Dudgeon,  who  has  spent  a 
run  her  on  this  line,  and  to  change  her  name  to  the  lot  of  monoy  on  her,  and  Bhe  has  been  thoroughly 
Frances,  in  compliment  to  the  daughter  of  one  of  repaired  aud  virtually  rebuilt.”  On  tho  3rd  Feb. 
the  partners.  She  was  put  in  tho  dry  dock  and  1872,  as  already  stated,  the  Frances  sailed  for 
scraped  perfectly  clean.  Messrs.  Dudgeon,  who  Gottonburgh  with  some  machinery  on  dock,  but 
were  called  as  witnesses  on  their  own  behalf,  no  other  cargo,  so  that  she  was  somewhat  crank, 
swore  distinctly  that  they  believed  her  to  bo  As  soon  os  sho  got  out  to  soa  she  began  to  make 
quite  capable  of  being  male  fit  for  the  service;  water.  There  was  no  weather  to  justify  this  ; and 
that  orders  were  given  to  Mr.  Harrington,  a though  thet-c  was  some  discrepancy  botweon  tho 
marine  surveyor  and  engineer,  to  see  that  she  witnesses  os  to  the  quantity  of  water  she  made,  it 
was  properly  repaired;  and  that  their  people  was  certainly  more  than  could  bo  accounted  for 
at  Millwali  were  instructed  to  execute  whatever  by  any  weather  she  met.  She  arrived  safo  at 
re[iairs  were  required,  and  that  there  was  no  Gottenburgh.  When  she  got  into  smooth  water 
stint  whatever  as  to  tho  amount  of  the  repairs,  sho  ceased  to  leak,  and  though  sho  was  examined, 

and  that  they  fully  and  still  believed  she  was  the  cause  of  the  making  water  could  not  be  dis- 

madc  seaworthy.  Mr.  Harrington  confirmed  covered.  Sho  took  on  board  a cargo  of  oats  and 

this  ; and  gave  positive  testimony  that  every-  iron,  and  a deck  cargo  of  wood,  and  sailed  on  the 
thing  was  dono  that  was  required,  and  that  11th  Feb.  at  7 a.m.  for  London.  All  went  well 
in  bis  opinion  she  was  mode  a thoroughly  good  till  tho  morning  of  the  12th  Feb.  when  sho  had 
strong  snip.  The  old  boilers  being  taken  out,  the  got  out  of  Vigo  Sound  into  the  open  sea,  then  it 
boiler  space  was  all  open  to  view,  but  tho  ceiling  began  to  blow.  There  was  contradictory  ovi- 
was  only  partly  removed,  and  the  cement  was  not  dence  as  to  the  weather ; but  the  evidence  most 
removed  at  all,  so  that  the  whole  of  the  inside  was  favourable  for  the  defendant  admitted  that  it 

not  visible.  There  was  contradictory  evidence  blew,  that  there  was  a heavy  rolling  sea,  and  that 

amongst  the  skilled  witnesses  as  to  whether  tho  it  was  necessary  to  put  a Rail  over  tho  stoke- 
removal  of  the  ceiling  and  the  cement  was  neees-  hole  to  prevent  the  sea  from  getting  in.  The 
sary  or  not.  Mr.  Harrington  sworo  positively  that  it  evidence  most  favourable  for  the  plaintiffs  made 
was  not  at  all  required.  There  was  strong  evidence  the  wind  a gale,  but  not  such  as  would  make  a 
on  the  port  of  the  plaintiffs'  shipwrights  and  the  good  ship  behave  as  the  Frances  did.  All  agreed 
dock  people  that  everything  was  done  that  was  that  she  began  to  labou rand  to  make  water  so  that 
requisite.  It  was  difficult  to  dissect  the  accounts  tho  fires  were  put  out.  Part  of  the  deck  cargo 
so  as  to  say  how  much  was  due  to  the  putting  in  was  thrown  overboard  and  tho  fires  relighted  with 
of  new  boilers  and  how  much  to  the  repairs  of  the-  the  rest.  After  twelve  hours  of  pumping  the 
hull,  the  work  being  done  by  tho  plaintiffs’  own  pumps  got  choked  with  the  oats.  There  was 
workmen.  It  was  difficult  to  ascertain  the  money  evidence  that  if  the  screw  tunnel  had  been  in 
value  of  what  was  done,  but  thero  was  evidence  proper  order  this  would  not  have  happened.  All 
that  a great  deal  had  been  doue  and  much  expenso  hands  were  engaged  in  baling  to  save  the  ship, 
incurred.  It  appeared,  however,  clearly  as  u fact  Ou  tho  night  of  the  14th  Feb.,  having  ascertained 
that  the  screw  tunnel  was  left  untouched  and  was  whereabouts  they  were  by  the  Spurm  Light,  they 
in  a decayed  state.  The  surveyor  of  the  Board  of  endeavoured  to  get  to  Hull,  The  ship  being  water- 
Tradu  surveyed  the  outside  of  the  hull,  but,  owing  logged  did  not  readily  answer  her  helm.  Partly 
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from  this  and  partly  from  the  thickness  of  the 
wonthor  the  ship  went  ashore  on  tho  morning  of  tho 
15th Fob.,  about  5 a.rn.,  having  been  in  this  state  of 
distress  since  the  morning  of  the  12th  Feb.  One 
of  the  boats  was  swamped,  bnfc  tho  crew  wero  all 
saved  by  a fishing  smack.  Part  of  the  cargo  was 
afterwards  saved,  but  the  vessel  could  not  be  got 
oft',  and  broke  in  two,  and  finally, after  some  months, 
went  completely  to  pieces.  There  was  very  con- 
tradictory evidence  from  surveyors  who  hart  seen 
tho  wreck  as  to  the  state  and  condition  of  the 
plates,  &.c. 

When  the  evidence  wns  completed  I stated 
to  the  counsel  that  1 proposed  to  ask  the  jury 
on  the  merits  seven  questions,  which  I reduced 
to  writing.  These  were,  first,  was  tho  represen- 
tation made  by  the  broker  at  the  time  of  the 
making  of  tho  insurance  as  to  tho  condition  of 
the  vessel,  and  as  to  the  extent  of  examination, 
substantially  correct  ? ; secondly,  did  that  repre- 
sentation involve  in  it  a statement  that  the  vessel 
was  to  carry  passengers,  and  consequently  had 
been  surveyed  by  tho  Board  of  Trade?  thirdly, 
was  there  a concealment  from  the  underwriters  of 
anything  materially  affecting  tho  insurance  which 
tho  plaintiffs  knew,  and  the  underwriters  did  not  P 
fourthly,  was  the  fact  that  tho  ship  had  not  been 
surveyed  and  certified  for  passengers,  under  the 
circumstances,  one  which  was  material  ? fifthly, 
was  the  vessel  seaworthy  when  she  started  ? if 
not,  sixthly,  was  this  known  to  the  plaintiffs  ? 
seventhly,  was  that  nnsoaworthiness  the  canse  of 
the  loss  ? Neither  side  suggested  any  other  ques- 
tion, and  the  counsel  addressed  tho  jury.  In  sum- 
ming up,  I explained  to  the  jury  that  though  in  a 
time  policy  there  is  no  implied  warranty  of  sea- 
worthiness, yet  that  any  representation  made  to 
the  underwriters  is  treated  as  the  basis  of  the 
contract;  and  if  (whether  innocently  or  knowingly) 
there  is  a substantial  difference  between  the  re- 
presentation and  the  fact,  making  the  risk 
materially  greater  than  represented,  tne  policy  is 
not  binding ; and  that  a concealment  of  some- 
thing known  to  the  assured  and  not  known  to  the 
underwriters,  which  would  materially  make  the 
risk  greater,  has  tho  same  effect.  I pointed  out 
to  them  that  there  were  two  questions  of  fact  for 
them  as  to  the  representation ; first,  what  was 
tho  effect  of  the  representation ; secondly,  was 
it  substantially  true  r I assumed,  if  I did  not  in 
express  terms  say,  that  the  loss  on  this  evidence 
was  a loss  by  the  perils  of  the  sea,  but  that  the 
question  whether  the  assured  could  recover  for 
such  a loss  might  depend  upon  the  answers  to  the 
fifth,  sixth,  and  seventh  questions  ; telling  them 
that  in  asking  the  seventh  question  I did  not 
mean  to  ask  them  whether  it  was  the  solo  or  im- 
mediate cause  of  the  loss,  but  whether  the  making 
water  was  occasioned  by  unscaworthiness.  and  the 
loss  arose  from  her  being  water-logged  in  conse- 
quence of  that  unscaworthiness,  so  that  it  would 
not  have  happened  but  for  the  unseaworthiness. 

The  jury,  after  being  out  some  hours,  could  not 
Agree  on  their  answers  to  tho  first,  fifth,  and 
seventh  questions.  They  were  desired  to  endeavour 
to  agree.  After  I hnd  left  the  court  they  agreed  on 
their  answer  to  the  first  question,  but  were  finally 
discharged  without  agreeing  on  the  fifth  and 
seventh.  Their  written  answers  finally  taken 
wero,  to  the  first  question,  Yes;  to  the  second, 
third,  and  fourth,  No ; to  the  fifth,  Tho  jury  can- 
not agree ; to  the  sixth,  No ; to  the  seventh,  The 


jury  cannot  agree.  On  these  findings  I directed 
the  verdict  to  be  entered  for  the  plaiutiffs  on  the 
third  and  sixth  issues. 

In  the  ensuing  term  a rule  for  a new  trial 
was  obtained  by  Sir  John  Karsloke  generally. 
It  was  agreed  that  if  the  plaintiffs  were  entitled 
to  retain  the  verdict,  it  Bhould  be  ascertained 
by  an  average  adjuster  what  deduction,  if  any, 
should  be  made  for  salvage.  Cause  was  shown 
during  the  last  term  before  the  Lord  Chief 
Justice,  my  brother  Quain,  and  myself,  but  my 
Lord  having  been  absent  from  court,  on  account  of 
indisposition,  during  a considerable  part  of  the 
argument,  takes  no  part  in  the  judgment,  which 
is  that  of  my  brother  Quain  and  myself  alone. 

We  think  that  the  defendant  is  entitled  to 
treat  the  case  as  if  the  jury  had  answered  the 
two  questions  on  which  they  were  unable  to 
agree,  in  his  favour;  and  that  if,  on  that  supposi- 
tion, the  plaintiffs  would  not  be  entitled  to  retain 
their  verdict,  then  there  should  be  a new  trial  to 
ascertain  the  facts. 

Tho  points  made  in  the  argument  were — first, 
that  the  verdict  that  the  representation  was 
substantially  correct  was  not  consistent  with  the 
actual  finding,  that  the  jury  could  not  agree 
as  to  whether  the  ship  was  in  fact  seaworthy, 
or  (as  we  think  that  the  defendant  is  entitled 
to  treat  the  case  for  the  purpose  of  the  argument) 
a finding  that  sho  was  not  seaworthy,  or  at 
least  that  this  finding  was  against  the  weight 
of  the  evidence.  No  complaint  was  mado  of  the 
direction  in  point  of  law  as  to  this  question. 
We  think,  however,  that  it  was  a question 
for  tho  jury  what  the  effect  of  the  re- 
presentation was,  and  that  they  might  properly 
think  it  did  not  involve  a representation  that  the 
vessel  was  actually  made  seaworthy,  but  only  that 
the  plaintiffs  hnd  bond  fide  done,  without  stint  or 
scamping,  all  that  competent  advisers  thought 
necessary  to  put  the  vessel  in  thorough  repair, 
and  reasonably  believed  that  their  outlay  had  been 
sufficient  to  make  her  fit  for  the  service.  If  the 
jury  took  this  view  of  tho  representation  we  think 
they  might  reasonably  find  on  this  evidence  that 
it  was  substantially  true,  even  though  the  vessel, 
owing  to  some  oversight  or  neglect  on  the  part  of 
those  superintending  tho  repairs,  was  not  in  fact 
made  seaworthy. 

The  other  points  made  wero  that  if  the  vessel 
was  not  seaworthy,  and  tho  loss  was  caused  by 
the  unseaworthiness,  the  vessel  was  not  lost  by 
the  perils  insured  against,  and  that  tho  verdict 
on  the  third  issue  should  not  therefore  have 
been  entered  for  tho  plaintiff.  And  that  though 
the  jury  found  that  the  plaintiffs  did  not  know 
of  the  unscaworthiness,  that  did  not  disprove 
the  substance  of  the  sixth  issue.  We  think, 
however,  that  even  if  the  jury  had  expressly 
found  that  the  vessel  was  not  seaworthy,  and 
that  the  loss  was  occasioned  by  that  unsea- 
worthiness it  would  have  afforded  no  answer  to 
the  action,  and  that  the  substance  of  the  sixth 
plea  would  not  have  been  proved.  Tho  judgment 
of  this  court  on  the  demurrers  in  Thompson  v. 
Hopper  (6  El.  & Bl.  172)  has  never  been  reversed, 
ana  is  binding  on  us.  In  the  case  of  Thompson 
v.  Hopper,  on  appeal  (1  E.  Bl.  & E.),  there  was 
much  discussion  and  difference  of  opinion  as  to 
what  was  the  proper  guide  to  be  given  to  a 
jury  on  the  question  whether  the  nnseaworthinoss 
caused  the  loss.  Had  the  finding  of  the  jury 
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been  in  favour  of  the  defendants  on  the  sixth 
question,  I intended  to  endeavour  to  raise  the 
precise  point  for  a court  of  appeal.  As  it  is 
that  point  does  not  arise.  Thompson  v.  Hoj)pe.r 
(ubi  tup.),  on  demurrer,  decides  that  there  is,  in 
such  a case  as  the  present,  no  warranty  of  sea- 
worthiness at  all;  and  that  even  if  the  assured 
knowingly  send  a vessel  to  sea  in  an  unseaworthy 
state,  it  affords  no  answer  to  an  action  on  a tirao 
policy  for  a loss  not  shown  to  have  been  produced 
by  that  nnsea worthiness.  But  in  the  same  case  it 
was  decided  that  if  the  assured  sent  her  out  in  a 
state  not  fit  to  go  to  sea,  knowing  it,  and  the  loss 
was  produced  by  that  unseaworthiness  it  does 
afford  an  answer.  Lord  Campbell  says,  at  p.  191, 
“ But  it  is  a maxim  of  our  insurance  law  and  of 
the  insurance  law  of  all  commercial  nations,  that 
the  assured  cannot  seek  an  indemnity  for  a loss  pro- 
duced by  their  own  wrongful  act.  The  plaintiffs' 
counsel  said  truly  that  the  perils  of  the  sea  must 
still  be  considered  the  proximate  cause  of  the  loss, 
but  so  it  would  have  been  if  the  ship  had  been 
scuttled  or  sunk  by  being  wilfully  run  upon  a rock. 
According  to  the  statement  in  this  plea,  the  plain- 
tiffs effectually  caused  the  loss  by  their  wrong- 
ful act.”  This  judgment  proceeds  on  the  same 
principle  as  that  of  Bell  v.  Carsiairs  (14  East,  374), 
where  it  was  held  that  a ship  having  been  captured 
and  condemned  for  want  of  propor  documents  the 
shipowners  could  not  recover  for  the  loss,  though 
the  owner  of  goods,  if  not  one  of  the  shipowners, 
might  recover  on  a policy  on  goods.  The  reason 
of  the  distinction  is  pointed  out  by  Lord  Ellon- 
borough  : “ The  owner  of  goods  was  not  liable  to 
suffer  in  respect  of  his  insurance  on  account  of 
any  defect  in  the  documents  belonging  to  the 
ship,  with  the  procurement  or  existence  of 
which  he  has  no  concern.  ...  In  the  present 
case,  on  the  ground  that  the  three  subjects 
of  insurance  were  condemned  on  account  of 
the  common  default  of  all  the  proprietors  in 
their  joint  character  of  shipowners  ....  we  are 
of  opinion  that  the  assured  cannot  claim  from  the 
underwriters  an  indemnity  for  a loss  thus  occa- 
sioned by  themselves.”  At  the  time  when  Bell  v. 
Carsiairs  was  decided,  there  were  no  special  pleas, 
everything  being  open  under  the  general  issue  ; 
but  it  is  clear,  we  think,  that  the  effect  of  this  judg- 
ment would  have  been  (after  the  new  rules)  to 
support  a plea  in  confession  and  avoidance  to  this 
effect..  **  True  it  is  that  the  ship  was  lost  by  a 
peril  insured  against,  to  wit,  capture,  but  the  loss 
was  occasioned  by  the  fault  of  the  plaintiffs  them- 
selves, and  therefore  the  underwriters  are  not 
bound  to  indemnify  them  against  it.”  We  are 
bound  by  authority  to  hold  that  there  is  no  war- 
ranty of  seaworthiness  in  this  policy,  and  the  jury 
have  negatived  knowledge  on  the  part  of  the  plain- 
tiffs. We  think,  therefore,  that  wc  cannot  hold 
that  the  remaining  averments  in  the  sixth  plea, 
even  if  proved,  would  show  that  the  loss  was  occa- 
sioned by  a wrongful  act  on  the  part  of  the  plaiu- 
tiffs,  and  consequently  that  the  substance  of  the 
plea  was  not  proved. 

But  a further  question  is  raised  on  the  third 
issue.  It  is  said,  and  we  agree,  that  the  under- 
writers are  not  bound  to  indemnify  the  assured 
against  every  loss  that  occurs  during  the 
period  insured,  but  only  against  those  occa- 
sioned by  perils  insured  against.  And  if  tho  I 
damage  or  loss  arises  from  no  unusual  cause,  j 
though  the  w inds  and  the  waves  may  be  concerned 


in  it,  the  loss  is  wear  and  tear,  for  which  tho 
underwriters  are  not  responsible.  If  there  has 
been  an  unusual  cause,  it  is  perils  of  tho  sea,  for 
which  they  are  responsible  : (Magnus  v.  Buttenner, 
11  0.  B.  876;  Taterson  v.  Harris,  1 B.  & S.  336; 
and  The  Merchants  Trading  Company  v.  The  Uni- 
versal Marine  Company,  not  reported.)  But  in  all 
cases  the  law  regards  the  proximate  cause  of  the 
loss.  And  it  would  bo  difficult  to  find  a better 
example  of  what  Lord  Bacon  calls  the  infinities 
of  the  **  Causes  of  causes,  and  their  impulsion 
one  on  the  other  ” than  is  afforded  by  this  cose. 
The  Bhip  perished  because  sho  went  ashore  on 
the  coast  of  Yorkshire.  The  cause  of  her 
going  nshoro  was  partly  that  it  was  thick 
weather  and  she  was  making  for  Hull  in  distress, 
and  partly  that  she  was  unmanageable  because 
full  of  water.  The  cause  of  that  causo,  viz.,  her 
being  in  distress  and  ftill  of  water,  woe  that  when 
she  laboured  in  the  rolling  sea  sho  made  water, 
and  the  cause  of  her  making  water  was  that  when 
she  left  London  she  was  not  in  so  strong  and 
staunch  a state  as  she  ought  to  have  been.  And 
this  last  is  said  to  be  the  proximato  cause  of  the 
loss,  though  since  sho  left  London  sho  had  crossed 
the  North  Sea  twice.  We  think  it  would  huvo 
been  a misdirection  to  tell  the  jury  that  this  was 
not  a loss  by  perils  of  the  seas,  even  if  so  con- 
nected with  the  state  of  unseaworthiness  as  that  it 
would  prevent  anyone  who  knowingly  sent  her  out 
in  that  state  from  recovering  indemnity  for  this 
loss. 

Two  coses  were  on  the  argument  relied  on, 
viz.,  Fawcus  v.  Sarsjield  (6  E.  & B.  192)  and  The 
Merchants’  Trading  Company  v.  Universal  Marine 
Company  (not  reported,  but  of  the  judgment  in 
which  wo  have  been  furnished  with  a copy).  Wo 
think  neither  case  conflicts  with  our  decision.  In 
Fawcus  v.  Sarsfield  the  plaintiff  claimed  on  a timo 
policy  on  ship  for  the  loss  sustained  by  putting 
into  a port  of  distress  and  there  unloading  and 
repairing  tho  vessel,  which  had  become  leaky,  as 
the  declaration  alleged,  by  the  perils  of  tho  seas. 
The  plea  which  the  arbitrator  found  to  tie  true  in 
fact  was  that  the  ship  was  unscaworthy  and 
met  with  no  extraordinary  peril,  and  that  the 
leakiness  arose  M by  and  from  tho  said  bad  and 
defective  condition  of  the  vessel  and  the  expo- 
sure of  the  vessel  to  the  usual  and  ordinary 
force  and  violence  of  the  wind  and  waves  on  that 
voyage.”  This  seems  to  bo  an  allegation  that 
the  loss  was  from  wear  and  tear,  aggravated  by 
the  original  bad  state  of  the  vessel,  and  if  so 
l ho  plea  was  no  doubt  good.  In  the  Merchants 
Trading  Company  v.  The  Universal  Marine  Com- 
pony,  it  appears  that  the  action  was  on  a voyage 
policy  on  the  ship  GoUlen  Fleece  from  the  Mersey 
to  Cardiff,  whilst  there  and  thence  to  Alexandria. 
On  the  trial  beforo  my  brother  Lush  it  was 
proved  that  the  Golden  Fleece  being  to  all  apjjear- 
anee  seaworthy,  left  the  Mersey  wiLh  a few  tons  of 
coal  on  board,  and  therefore  substantially  in 
ballast,  and  arrived  safe  at  Cardiff,  where  she 
went  into  the  docks  and  there  loaded  a full  cargo 
consisting  of  2'K)0  tons  of  coals.  She  left  the  docks 
and  anchored  in  the  Penarth  Ronds, outsideCardiff, 
in  the  morning,  and  on  that  same  night,  whilst 
riding  at  anchor,  suddenly  filled  with  wator  and 
foundered,  there  being  neither  wind  nor  sea,  or 
anything  to  account  for  tho  going  down.  The 
evidence  of  those  on  board  when  she  sunk  seems 
to  make  it  probable  that  one  of  the  coal  ports  had 
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Riven  way.  On  this  my  brother  Lush  appears  to 
have  correctly  explained  to  the  jury  that  if  when 
she  started  on  the  voyage  from  the  Mersey  she 
was  not  seaworthy,  it  was  a defence;  and  he 
further  told  the  jury  that  the  underwriters  were 
answerable  for  casualties  arising  from  the  violent 
action  of  the  elements  as  distinguished  from  the 
silent,  natural,  gradual  action  of  the  elements  upon 
the  vessel  itself,  which  latter  properly  belonged  to 
wear  and  tear ; that  what  tno  underwriters  in- 
su red  against  were  casualties  that  might  happen 
and  not  consequences  which  must  happen.  He 
told  the  jury  that  undor  the  circumstances  proved 
in  the  case  before  them,  the  one  question  which 
would  solve  it  all  was  this : Was  the  leak  from  which 
the  vessel  foundered  attributable  to  injury  and 
violence  from  without,  or  from  weakness  from 
within  P For,  that  if  it  was  not  attributable  to 
perils  of  the  seas,  that  is,  as  he  explained  it,  the 
violent  action  of  the  elements  from  without,  or 
any  other  casualty  involved  in  perils  of  the  seas, 
the  jury  could  come  to  no  other  conclusion  than 
that  it  was  due  to  an  inherent  infirmity  in  the 
ship  itseif.  On  this  direction  the  jury  found  for 
the  defendant.  The  verdict  was  entered  for  the 
defendant,  both  on  the  plea  denying  seaworthi- 
ness and  on  that  denying  that  the  loss  was  by 
perils  of  the  seas,  and  the  Court  of  Com- 
mon Pleas  refused  a rule  for  a new  trial 
holding  the  direction  unexceptionable.  And  we 
quito  agree  that  the  direction  was  unexception- 
able; for  if  the  vessel  was  so  weak  as  to  give  way 
from  the  mere  pressure  of  the  water  on  her  coal 
port,  without  anything  more,  the  proximate  cause 
of  the  Iosb  was  that  weakness.  But  it  scarcely 
needs  pointing  out  how  very  different  tho  facts 
proved  as  regards  tho  loss  of  the  Golden  Fleece 
were  from  those  proved  in  the  present  case  as  to 
the  loss  of  the  Frances , which,  however  unsea- 
worthy she  may  have  originally  been  when  leaving 
London,  had  crossed  the  North  Sea  twice,  aua 
was  finally  lost  because  she  went  ashore,  after 
contending  with  the  wind  and  waves  during  some 
days. 

Wo  have,  therefore,  come  to  the  conclusion 
that  the  rule  should  he  discharged.  No  point  was 
reserved  at  the  trial,  but  we  give  the  defendant 
leave  to  appeal  on  all  questions  arising  on  the 
findings  of  the  jury  and  tho  direction  as  to  the 
first  six  picas.  We  give  no  leave  to  appeal  on  the 
issue  on  the  seventh  as  to  the  supposed  illegality. 

Mule  discharged. 

Attorneys  for  plaintiff,  Cat  tarns,  Jehu*  and 
Cal  tarns. 

Attorneys  for  plaintiff,  HoUame , Son , and 
Coward.  

EXCHEQUER  CHAMBER. 

APPEAL  PROM  THE  COURT  OP  EXCHEQUER. 

Reported  by  H.  Lnou,  Esq.,  Barrister -at- Law. 

June  20  and  26, 1874. 

(Before  Blackburn,  Mbllor,  Brett,  Grove,  and 
Archibald,  JJ.) 

TnE  Liver  Alkali  Works  Company  (Limited)  v. 

Johnson. 

Comnum  carrier— Carrier  by  water— Inland  navi- 
gation— Barge  owner  letting  his  barges  to  anyone 
for  particular  voyages — Cam/ing  one  person’s 
goods  only  at  a time — Liability  of  suck  barge 
owner— Custom  of  England  as  to  carriers  by  land 


and  by  water — Distinction  between — Limiting  the 
liability  by  special  exceptions. 

Where  a barge  owner  made  it  his  business  to  let  out 
his  barges  on  hire,  under  the  care  of  his  own 
servants,  to  any  persons  applying  for  them,  from 
time  to  time,  to  carry  cargoes,  not  between  any 
fixed  termini,  but  to  and  from  different  points  or 
places  on  the  river  Mersey,  as  each  customer  re- 
quired, each  voyage  being  made  under  a separate 
agreement,  and  each  barge  being  let  to  and  carry- 
ing the  cargo  of  one  customer  only  at  a time,  it 
was 

held  by  the  Court  of  Exchequer  (Kelly,  C.  B.,  and 
Martin,  Bramwe.ll,  and  Cleasby,  BB.),  in  an 
action  against  the  barge  owner  for  not  safely  and 
securely  carrying  certain  goods  of  the  plaintiffs, 
that  he  teas  liable,  as  a “ common  carrier  ” for 
the  loss  of  the  goods,  although  it  had  occurred 
without  any  negligence  on  his  part.  And,  on  an 
appeal  to  the  Court  of  Exchequer  Chamber,  it 
was 

Held  ( per  tot  am  curiam),  affirming  the  judgment 
of  the  court  below,  that  the  defendant  was  liable. 
By  Blackburn,  Mellor,  Grove,  and  Archibald , JJ., 
on  the  ground  that  a person  so  exercising  the  busi- 
ness of  a barge  owner  does,  in  the  absence  of 
something  to  limit  his  liabilty,  incur  the  liability 
of  a “ common  carrier,”  in  respect  of  the  goods  he 
carries,  and  that  it  was  not  necessary  to  inquire 
whether  he  was  a carrier  so  as  to  be  liable  to  an 
action  for  not  taking  goods  tendered  to  him. 

By  Brett,  J. — That  the  defendant  was  not  a “ com- 
mon carrier,”  and  was  in  no  way  liable  as  such, 
because  he  did  not  undertake  to  carry  goods  for  or, 
to  charter  his  ship  to,  the  first  comer  ; but  that  he 
was  liable  as  a shipowner,  by  a recognised  custom 
of  England,  whereby  a shipowner  carrying 
goods  for  hire,  xohether  by  inland  navigation,  or 
coastway s,  or  abroad,  undertakes  to  carry  them  at 
his  own  absolute  risk,  the  act  of  God  or  of  the 
Queen's  enemies  alone  excepted,  unless  by  special 
agreement,  on  a particular  voyage , he  limits  his 
liability  by  further  exceptions ; but  was  not  liable 
as  a “ common  carrier 4 upon  the  custom  appli- 
cable to  that  business  or  employment. 

This  is  a case  on  appeal  from  the  decision  of  the 
Court  of  Exchequer  of  Fleas  in  a cause  instituted 
in  the  Common  Pleas  at  Lancaster.  The  action  was 
brought  to  recover  1791.,  being  the  value  of  sixty- 
two  and  a half  tons  of  salt  cake,  the  property  of  the 
plaintiffs,  which  were  lost  while  being  carried  in  a 
lighter  or  flat  of  the  defendant,  in  the  fiver  Mersey, 
under  the  circumstances  hereunder  mentioned. 
The  cause  was  tried  before  Martin,  B.,  at  the 
Liverpool  summer  assizes,  1871,  when  that  learned 
judge  directed  the  verdict  to  be  entered  for  the 
plaintiffs,  reserving  leave  to  the  defendant  to  move 
to  enter  the  verdict  for  him  as  hereinafter  ex- 
plained. Afterwards,  in  Michaelmas  Term,  1871, 
the  Court  of  Exchequer  of  Pleas  granted  a rule 
nisi  to  enter  the  verdict  for  the  defendant.  This 
rule  came  on  to  be  argued  before  the  Court  of  Ex- 
chequer of  Pleas  sitting  in  banco,  when  that  court 
discharged  the  rule.  Notice  of  appeal  against  tho 
decision  having  been  duly  given,  the  following 
Special  Case 

is  stated  for  the  purpose  of  the  said  appeal  to  the 
Exchequer  Chamber. 

1.  The  declaration  contained  three  counts. 
The  first  count  stated  that  the  salt  cake  was 
shipped  by  the  plaintiffs  on  board  the  defendant’s 
flat  for  carriage  from  Widuos,  in  the  river  Morscy, 
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to  Liverpool,  and  the  breach  complained  of  was 
that,  although  not  prevented  by  certain  excepted 
perils  and  casualties,  the  defendant  had  failed  to 
carry  and  deliver  the  salt  cake.  The  second  count 
complained  that  the  salt  cake  was  so  negligently 
carried  that  the  same  was  lost  to  the  plaintiffs ; 
and  the  third  count  complained  that,  by  reason  of 
the  defendant’s  careless  and  improper  conduct 
whilst  the  salt  cako  was  in  his  custody,  and  by 
reason  of  his  not  taking  the  necessary  steps  to 
preserve  the  same,  such  salt  cake  was  lost. 

To  this  declaration  the  defendant  ploaded  four 
pteas.  The  first  traversed  the  delivery  of  the  said 
salt  cake  to  the  defendant  on  the  alleged  terms. 
The  second  plea  (limited  to  the  first  count)  denied 
the  breaches  there  alleged.  The  third  plea 
(limited  to  the  second  and  third  counts)  was 
not  guilty  ; the  fourth  plea  (limited  to  the  first  and 
third  counts)  stated  tout  the  defendant  was  pre- 
vented carrying  and  delivering  the  salt  CAke  by 
certain  excepted  perils,  namely,  by  the  dangers 
and  accidents  of  the  sea,  river,  and  navigation. 
Upon  these  pleas  issue  was  joined.  A copy  of  the 
pleadings  accompanies,  and  may  be  read  as  part  of 
this  case. 

2.  The  plaintiffs  carry  on  their  alkali  works 
at  Liverpool,  and  the  defendant  is  the  owner  of 
several  flats  or  lighters  which  are  employed  in  the 
carriage,  as  from  time  to  time  engaged  by  different 
persons,  of  goods  to  and  from  various  points  along 
the  river  Mersey  as  occasion  may  require. 

3.  On  the  16th  Jan.  1871  the  plaintiffs’  manager 
asked  the  master  of  one  of  the  defendant’s  flats, 
called  “ Eliza,”  then  lying  empty  in  the  Stanley 
Dock,  Liverpool,  if  the  said  flat  could  be  sent  to 
Widnes,  for  the  purpose  of  carrying  the  salt  cake 
-in  question  from  Widnes  to  the  plaintiffs’  alkali 
works  at  Liverpool,  and,  such  flat  being  disen- 
gaged, the  master  caused  it  to  be  taken  to  Widnes 
for  the  purpose  of  carrying  the  plaintiffs’  salt 
cake,  and  he  there  received  from  the  plaintiffs’ 
servants  the  salt  cako  in  question.  There  were 
on  such  flat  the  goods  of  no  other  person  save  those 
of  the  plaintiffs.  With  such  cargo  the  flat,  duly 
manned,  proceeded  down  the  river  towards  Liver- 
pool, on  the  19th  Jan.  1871.  A fog  having  come 
on  the  flat  dropped  anchor  two  or  three  times  on 
its  passage  down  the  river,  and  finally,  between 
three  ana  four  o'clock  p.m.,  on  the  20th  Jan.  1871, 
being  then  abreast  of  the  north  end  of  tho 
Clarence  Graving  Dock,  the  flat  struck  on  the 
grouud,  and,  as  the  tide  was  falling,  sho  remained 
there.  At  the  ebb  the  flat  was  left  nearly  dry,  and 
when  the  tide  rose  again  it  was  found  that  sho 
was  considerably  strained  and  filled  with  water. 
Ultimately  the  master  and  crew,  finding  that  they 
could  not  keep  down  tho  water  by  pumping,  pro- 
ceeded to  secure  the  flat  by  her  anchor,  and  by 
ropes  made  fast  to  the  pier  head,  until  prevented 
by  tho  pier  master.  Several  attempts  were  made 
to  remove  her,  but  without  Buccesa,  and  in  the 
result  the  flat  and  her  cargo  were  earned  off  by 
the  tide  and  were  wholly  lost. 

4.  On  behalf  of  the  defendant  a witness  was 
callod,  who  stated  as  follows : “ I went  to  the 
plaintiffs’  manager  to  draw  some  freight.  He  said 
that  he  had  taken  the  freight  on  account  of 
dwnage.  I told  him  wo  could  not  bo  answerable 
fc  * damage  to  cargo  ; it  must  be  entirely  at  his 
o%  i risk  when  be  put  goods  on  board  the  fiats.  I 
told  him  that  it  was  quite  possible  that  one  of  the 
flats  might  go  down  any  day,  and  ho  might  lose 


the  whole  cargo.  He  said  the  best  way  would  be 
to  insure.  I said,  * Yes,  it  would.’  I said  it 
was  not  reasonable  that  we  should  be  called  upon 
to  insure  tho  cargo  at  the  low  rate  of  freight  of  7d. 
per  ton.”  . 

5.  Tho  plaintiffs’  manager  said  that  such  con- 
versation had  token  place,  but  stated  that  it  took 
place  after  the  voyage  in  question,  during  which 
the  loss  had  occurred,  and  aid  not  refer  to  the  loss 
in  respect  of  which  this  action  is  brought ; he  said 
that  after  such  loss  he  stated  that  he  would  insure, 
and  thereafter  he  did  in  fact  insure. 

6.  Tho  questions  of  fact  contested  at  the  trial 
were,  first,  as  to  whether  or  not  the  defendant  had 
been  guilty  of  any  want  of  care  in  or  about  the 
carriage  or  safeguard  of  the  plaintiff’s  goods,  or  in 
or  about  the  navigation  of  the  defendant’s  flat  on 
the  voyago  in  question ; and,  secondly,  whether 
the  said  conversation  took  place  before  or  after  tho 
voyago  in  question  ; and  these  facts  having  been 
left  by  the  learned  judge  to  tho  jury,  the  latter 
found  that  the  defendant  had  been  guilty  of  no 
want  of  care  in  the  premises,  and  that  the  said 
conversation  took  place  after  the  voyage  in  ques- 
tion. 

7.  On  the  part  of  the  plaintiffs,  evidence  was 
given  that  they  had  employed  the  defendant  to 
carry  goods  for  them  for  several  years,  and  at 
a uniform  rate  of  freight.  On  the  part  of 
the  defendant  two  witnesses  were  called.  The 
first  witness,  Bichard  Gregson,  stated  that  ho  was 
the  master  of  tho  flat  Eliza-,  that  he  carried  goods 
for  different  people ; and  that  that  flat  was 
engaged  from  time  to  time,  as  required,  for  special 
cargoes  of  different  persons.  He  said  an  engage- 
ment was  made  for  each  voyago,  and  to  carry  the 
goods  of  one  person  only  on  each  voyage.  He 
said  the  defendant's  flats  did  not  carry  tho  goods 
of  several  people  on  board  at  one  time,  and  that 
they  were  engaged  from  time  to  time  to  carry 
from  different  points  up  the  river,  to  different 
places  and  docks  lower  down  tho  river,  at  Liver- 
pool and  Birkenhead.  The  second  witness  called 
tor  tho  defendant,  and  who  managed  his  business, 
stated  that  the  defendant’s  flats  wore  employed  in 
carrying  the  goods  of  the  persons  who  from  time 
to  time  employed  them,  each  cargo  only  consisting 
of  tho  goods  of  the  particular  person  employing 
the  flat  on  each  occasion.  He  said  that  they 
carried  for  anyone  who  chose  to  employ  thorn,  but 
that  an  express  agreement  was  always  made  os  to 
each  voyage  or  employment  of  tho  defendant’s 
flats.  There  was  no  cross-examination  on  the  part 
of  the  learned  counsel  for  the  plaintiffs  as  to  the 
evidence  of  the  defendant's  witnesses. 

8.  Upon  (his  part  of  tho  case  no  question  of 
fuct  was  submitted  to  the  jury. 

9.  There  was  no  evidence  that  particular  flats 
were,  as  a rule,  selected  by  customers ; nor  was 
there  any  evidence  that  they  were  uot,  as  a rule, 
so  selected. 

10.  The  plaintiffs’  counsel  then  contended  that 
the  defendant  was  a common  carrier,  and  that  tho 
defendant  was  liable,  assuming  the  loss  of  the 
salt  cake  to  have  been  caused  by  perils  of  the  soa, 
river,  and  navigation.  The  learned  judge,  for  tho 
purposes  of  the  day,  directed  the  veruict  to  be 
entered  for  the  plaintiffs,  and  reserved  leave  to  tho 
defendant  to  move  to  enter  the  verdict  for  him,  if 
the  court  should  be  of  opinion,  on  the  facts  herein 
appearing,  that  the  plaintiffs  had  failed  to  establish 
the  fact  that  the  defendaut  was  a common  carrier. 
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and  that  the  defendant,  on  the  facts  stated,  was 
not  liable  for  the  loss  of  the  salt  cake. 

11.  The  Court  of  Exchequer  having,  in  Michael- 
masTerm  1871,  granted » rule  nisi  to  enters  verdict 
for  the  defendant ; the  court  afterwards,  in  Easter 
Term  187- , discharged  the  rule,  us  already  men- 
tioned. A copy  of  the  rule  nisi,  and  of  t he  rule 
discharging  the  rule  nisi,  accompany,  and  may  be 
referred  to  as  part  of  this  case.  The  case  will  be 
found  reported  below;  ant*,  vol.  1,  p. 380. 

The  question  for  the  opinion  of  this  court  is, 
whether  the  decision  of  the  court  below  in  dis- 
charging the  rule  is  right.  If  the  Court  of  Exche- 
quer Chamber  should  be  of  opinion  in  the  affirma- 
tive, then  the  said  rule  and  the  verdict  for  the 
plaintiffs  are  to  stand,  and  judgment  is  to  be 
entered  for  them  for  the  amount,  together  with 
their  costs  of  suit.  But  if  in  the  negative,  then 
the  said  rule  is  to  he  made  absolute,  and  the  said 
verdict  for  the  plaintiffs  is  to  be  set  aside,  and  a 
verdict  entered  for  the  defendant,  with  judgment 
for  his  costs  of  defence. 

The  defendant’s  (appellant’s)  points  for  argu- 
ment : First,  that  the  facts  stated  xn  the  special  case 
do  not  show  that  the  defendant  was  or  held  himself 
out  to  be  a common  carrier ; secondly,  that  the  de- 
description of  the  general  business  carried  on  by  the 
defendant  given  in  the  special  cose  shows  that  he 
let  out  the  flats  to  specific  persons  for  specific 
cagoes  for  specific  voyages  (see  pars.  1,  2,  and  7); 
thirdly,  that  the  defendant’s  flat,  the  Eliza,  was 
specifically  hired  or  chartered  by  the  plaintiffs  to 
carry  the  specific  cargo  in  question  from  Widnes 
to  Liverpool ; fourthly,  that  by  so  letting  or  char- 
tering the  Eliza  the  defendant  did  not  incur  the 
liabilities  of  a common  carrier ; fifthly,  that  tho 
legal  effect  of  this  contract  of  letting  or  chartering 
was  that  tho  flat  Eliza  should  be  fit  for  the  pur- 
pose for  which  she  was  let  or  chartered,  that  the 
defendant  should  exercise  reasonable  care  and 
skill  in  the  carriage  and  delivering  of  tho  cargo 
loaded  in  such  fiat,  and  that  the  dcf«*ndant  should 
not  be  liable  for  inevitable  accident  or  the  jierils 
of  the  navigation  from  Widnes  'to  Liverpool ; 
sixthly,  that  the  special  case  showed  that  the  flat 
Eliza  was  fit  for  tho  purpose  for  which  she  was 
chartered  ; that  dne  care  and  skill  were  exercised 
by  the  defendant,  and  that  the  goods  in  question 
were  lost  through  inevitable  accident  and  the  perils 
of  the  navigation,  and  that  consequently  the  de- 
fendant is  not  liable  (see  pars.  3 and  0). 

Points  of  argument  on  the  part  of  the  plaintiffs 
(respondents) : First,  that  upon  the  facts  stated  in 
the  case  the  defendant  is  liable  as  a common  car- 
rier in  respect  of  the  cargo  in  question ; secondly, 
that  he  exercised  a public  employment  and  carried 
goods  for  anyone  who  chose  to  employ  him ; 
thirdly,  that  it  is  no  matter  whether  he  carried  the 
goods  of  different  people  in  his  fiats  at  the  same 
time,  or  the  goods  of  one  |>orsonally  ; fourthly,  that 
it  is  not  necessary  to  constitute  a common  earner 
that  ho  should  ply  between  fixed  tmniui ; fift  hly, 
that  there  was  in*  evidorico  to  show  that  tho  defen- 
dant over  refused  to  carry  goods  for  anyone  apply- 
ing to  him,  or  that  jmrticular  flats  were  selected 
by  his  enstomers ; sixthly,  that  there  was  no  evi- 
dence to  show  that  the  defendant  before  the 
voyage  in  question  entered  into  any  special  agree- 
ment relating  to  the  carriage  of  goods,  except  such 
as  any  common  carrier  may  enter  into  amt  still  re- 
main liable  as  a common  currier;  seventhly,  that 
the  fact  thut  the  plaintiffs  insured  their  cargo  after 


the  loss  in  question  rannot  affect  tho  defendant's 
liability  in  respect  of  such  loss  ; eighthly,  that  the 
defendant’s  liability  cannot  be  affected  by  the 
amount,  of  freight  paid  by  the  plaintiffs  ; ninthly 
that  upon  the  facts  stated  in  the  case  the  defen- 
dant is  liable  as  an  insurer  of  tho  cargo  in  ques- 
tion, having  held  himself  out  to  the  plaintiffs  as  a 
common  carrier. 

0,  Hit**' II,  Q.O.  (with  him  was  Butt,  Q.O,),  for 
the  appellant,  contended  that  the  judgment  of 
tho  court  below  was  wrong,  and  that  upon  tho 
facts  it  was  clear  that  the  defendant  wns  not,  and 
did  not  hold  himself  out  as,  a “common  carrier.” 
No  doubt  it  is  laid  down  in  the  books,  and  may 
be  stated  to  be  the  law,  that  a “ common  carrier  ” 
is  “ a person  who  undertakes  to  transport  from 
place  to  place,  for  hire,  the  goods  of  such  persons 
as  think  fit  to  employ  him  ; aud  such,”  it  is  said, 
“is  a proprietor  of  waggons,  barges,  lighters, 
merchant  ships,  or  other  instruments  for  tho 
public  conveyance  of  goods.”  (See  notes  to  Coggs 
v.  Bernard  (Lord  Raymond  909),  1 Sm.  L.  Caa., 
2nd  edit.,  p.  101 ; 5th  edit.,  p.  198 ; 6th  edit., 
p.  206.)  The  case  of  Morse  y.  8Ute  (1  Vent.  190- 
238;  T.  Raymond  220;  1 Mod.  85;  2 Lev.  69;  2 
Keb.  866  ; 3 16.  72)  will  bo  relied  on  bv  the 
plaintiffs  as  an  authority  for  the  owner  of  “ flats," 
such  as  the  defendant  in  this  case,  being  liable ; 
but  it  is  submitted  as  most  probable  that  the  ship 
in  that  case  was  put  up  as  a “ general  ship,”  and 
that  the  goods  were  put  on  board  her  in  that 
character.  Again,  the  present  was  a case  of  a 
particular  hiring  for  a particular  job.  and  the 
agreement  was  really  similar  to  a charter-party. 
The  defendant  did  not  carry  for  tho  public  gene- 
rally, but  the  goods  only  of  the  one  person  who 
hired  him  for  the  particular  voyage.  A “common 
carrier  ” is  “ bound  to  convey  the  goods  of  any 
person  offering  to  pay  his  hire,  unless  his 
carriage  is  already  full,  or  the  risk  sought  to 
be  imposed  upon  fiim  extraordinary,  or  unless 
the  goods  bo  of  a sort  which  he  cannot  convoy 
or  is  not  in  tho  habit  of  conveying " (1  Sin.  L. 
Cas.  ti hi  sup.)  But  how  can  it  be  said  that  the  de- 
fendant here  would  bo  liable  to  an  action  for 
refusing  to  carry?  [Blackburn,  J. — Have  you 
any  authority  that  a person  putting  up  a ship  as 
a “ general  ship  ” is  liable  for  refusing  to  carry 
particular  goods  ? Brett.  J. — What  is  the  defini- 
tion of  a “general  ship?”  1 thought  it  was 
advertising  that  a ship  would  take  any  goods 
brought  to  it.  If  that  be  so,  how  can  it  be  said 
that  he  would  not  be  liable  for  refusing  to  carry 
goods  brought?]  In  Abbott  on  Shipping  (10th 
edit  p.233;  11th  edit.,  part  4.  c.  4,  p.  277)  it  is 
said  that  “when  a ship  is  intended  to  be  employed 
for  the  convcj*ance  of  merchandise  ns  a ‘ general 
ship,’  it  is  usual  to  give  notice  of  the  intention 
by  printed  papers  and  cards  mentioning  the  name 
ana  destination  of  tho  ship,  her  burthen,  and 
sometimes  her  force;  sometimes  expressing  also 
that  the  ship  is  to  sail  with  convoy,  or  with  the 
first  convoy  for  the  voyage,  or  other  matters  re- 
lating thereto” — iu  fact,  holding  out  that  she  is 
ready  to  take  the  goods  of  any  and  every  body 
who  may  send  them.  The  law  is  similarly  laid 
down  in  Story  on  Bailments,  beginning  at*  sect. 
495.  Sect.  501,  p.  440,  8th  edit.,  is  important: 
“ When  it  is  said  that  the  owners  and  masters 
of  ships  are  deemed  common  carriers,  it  is  to  be 
understood  of  such  ships  as  are  employed  as 
general  ships,  or  fur  the  transportation  of  mcr- 
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chandisc  for  persons  in  general ; such  os  vessels  | 
employed  in  the  coasting  trade,  or  in  foreign 
trade,  or  on  general  freighting  business,  for  all 
persons  offering  goods*  at  freight  for  the  port  of 
destination  and  Story,  J.,  goes  on  to  say  that 
in  such  cases  it  makes  no  difference  whether  the 
whole  cargo  belongs  to  one  or  to  many  shippers, 

“ so  always  that  the  ship  retains  her  character  and 
employment  of  a general  ship  or  common  catrier 
citing  Shelden  v.  Robinson  (7  New  Hantp.  159, 
American).  “But,”  he  adds  “if  the  owner  of  a ship 
employs  it  on  his  own  account  generally,  or  if 
he  lets  the  tonnage,  with  a small  exception, 
to  a single  person,  and  then,  for  the  accommodation 
of  a party  or  individual,  he  takes  goods  on  board 
for  freight,  not  receiving  them  for  persons  in 
general,  he  will  not  be  deemed  a “ common 
carrier,”  but  a mere  private  carrier,  for  he  does 
not,  under  each  circumstances,  hold  himself  out 
as  engaged  in  a public  business  or  employment.” 
Now  that  is  an  a fortiori  case,  for  there  the  whole 
space  would  not  be  let  out.  I concede  that,  a ship 
being  held  out  as  a general  ship,  it  is  immaterial 
that  tho  whole  space  is  occupied  by  the  goods  of 
one  person.  [Mellor,  J.,  referred  to  Angell  on 
Carriers  (American)  (4fch  edit.,  p.  78),  commenting 
on  Lord  Holt’s  remarks  on  Morse  v.  Slue  (ubi.sup.). 
Brett,  J. — Is  the  man  who  keeps  and  lets  out  for 
hire  furniture  vans  for  removing  goods  from  one 
part  of  London,  or  one  part  of  tho  country,  to 
another,  a common  carrier  ?]  I should  say  he  was 
not.  What  is  at  the  bottom  of  the  term  “common 
carrier  ” is  the  plying  between  certain  definite  and 
fixed  termini ; and  that  is  the  definition  given  in 
Parsons  on  Shipping,  vol.  1,  pp.  245, 246.  [Black- 
burn, J. — What  do  you  say  to  tho  case  of  Dale  v. 
Hall  (1  Wils.  281)  ? That  seems  to  ine  to  be  the 
strongest  case  against  you.]  There,  no  doubt,  it 
was  held  that  a “ hoyraan  ” who  undertakes  to 
carry  goods  must  deliver  them  safe,  at  all  events, 
except  damaged  by  the  act  of  God  or  by  the  king’s 
enemies  ; but  the  word  " common  ” carrier  must 
be  imported  there.  Tho  decision  goes  no  further 
than  tnat  in  that  particular  case  the  keel  man  was  a 
“ common  ” carrier ; and,  looking  at  the  small 
value  of  the  plaintiff’s  goods  there,  24/.,  it  may  be 
fairly  assumed  that  it  was  a small  part  only  of  the 
keel  s cargo.  [Brett,  J. — What  is  the  meaning 
of  the  old  term  “ hoyman  ” P 1 think  it  doubtful 
whether  it  is  equivalent  to  a flat  or  barge  owner 
of  the  present  day.]  See  Richardson’s  Dic- 
tionary. “ Hoyman and  as  to  their  liability, 
Jones  on  Bailments,  pp.  106,  et  seq.  Then,  lastly, 
this  was  an  excepted  loss,  as  occurring  by  the  act 
of  God.  In  Angell  on  Carriers  (4th  edit.,  p.  133, 
sect.  155),  it  is  said : “ In  all  the  cases  tho  term 
‘ act  of  God’  was  applied  to  a sudden  failure  of  the 
wind,  whereby  the  vessel  tacking  was  unable  to 
change  her  tack,  and  so  went  ashore.”  It  is 
equivalent  to  the  term — vis  mtijor  of  the  civil 
Law. 

The  “fog”  named  in  jar.  3 of  the  case,  which 
was  the  cause  of  the  accident,  was  an  occurrence 
over  which  the  defendant  had  no  control,  and  for 
which  he  was  not  answerable.  By  putting  him 
into  the  category  of  a “common  carrier,”  the 
court  will  be  fixing  him  with  a liability  which  he 
never  had  in  his  mind,  and  which  the  plaintiffs 
themselves  never  contemplated  at  the  time  of  the 
original  hiring.  (He  referred  also  to  26  Geo. 

3,  c.  86,  s.  1,  and  cited  and  relied  on  the  ruling  of 
Lord  Abiuger,  C.B.,  in  Brind  v.  Dale,  8 Car.  <fc  P. 


207 ; 2 Moo.  & Rob.  80,  an  strongly  in  the  defen- 
dants’ favour.) 

T.  H.  James  (with  him  was  Aspinall,  Q.C.),  for 
the  plaintiffs  (respondents),  contra. — It  is  not 
necessary  for  the  plaintiffs  to  go  so  far  as  to  say 
that  every  ship  or  barge  owner  who  lets  out  his 
ship  or  barge,  Ac.,  is  a “ common  carrier,”  but  here 
the  defendant  held  himself  out  as  ready  to  let  out 
his  “ flats  ” to  tho  public  indifferently;  and  if  that 
be  so,  then  it  is  immaterial  whether  or  not  there 
was  a contract  for  any  particular  flat.  The  defen- 
dant is  not  shown  to  have  had  any  other  employ- 
ment. [Per  curiam. — It  is  not  material,  if  he 
carried  on  this  particular  business,  that  he  might 
have  carried  on  some  other.]  The  fact  of  its  being 
his  only  employment,  as  far  as  appears  from  the 
case,  shows  at  least  that  it  was  not  a casual  hiring. 
It  is  not  the  case  of  a shipowner  who  can  and  does 
refuso  his  ship  at  his  pleasure.  Here  the  defen- 
dant regularly  let  out  his  flats  to  any  and  everyone; 
he  never  refused  anyone,  and  he  carried  as  a com- 
mon carrier.  [Brett,  J. — The  burden  of  proof  is 
on  you  to  show  that  ho  was  a “ common  carrier,” 
and  that  he  never  refused  to  carry  the  goods  of 
anyone  coming  to  hire  his  flats.  Blackburn,  J. — 
It  will  be  better  than  saying  he  is  a “ common 
carrier,”  to  say  that  he  carried  goods  with  the 
liability  of  a “ common  carrier.”]  The  distinction 
between  a “ common  carrier  ” and  a shipowner  is, 
that  tho  former  holds  himself  out  as  ready  to  carry 
for  anyone;  the  latter  merely  as  ready  to  treat 
with  anyone.  The  first  never  refuses.  [Black- 
burn, J. — Do  you  8a)’  that  if  the  defendant  refused 
anyone  coming  and  saying  “ 1 want  a flat  for  such 
and  such  a purpose,”  ho  would  be  liable  to  an 
action  P]  I do.  [Blackburn,  J. — What  is  your 
authority  for  that  ?]  I rely  on  the  latter  part  of 
paragraph  7,  which  is  equivalent  to  an  admission 
to  that  effect,  and  the  onus,  I contend,  is  on  tho 
defendant  to  rebut  the  assumption  of  his  liability. 
Nothing  has  been  shown  here  of  any  express 
agreement  altering  his  general  liability  as  a carrier. 
[Mbllor,  J. — Paragraph  2 states  a distinct  fact. 
The  other  paragraphs  are  recapitulations  of  tho 
evidence.  Brett,  J. — Would  not  the  statement  in 
paragraph  2 apply  equally  to  any  shipowner  in 
Liverpool  P]  It  may  be  somewhat  vague,  but  the 
distinction  is  between  a carrier  who  holds  himself 
out  as  ready  to  carry  for  all,  and  a shipowner  who 
is  willing  to  treat  and  may  decline.  As  Kolly,  C.B. 
said  in  his  judgment  in  this  case  below,  “if  the 
hiring  of  the  vessel  were  in  the  nature  of  a charter- 
party,  the  liability  would  not  arise,  but,  looking  at 
the  nature  of  the  employment,  wc  do  not  see  that 
there  is  any  single  mutter  which  can  be  assimilated 
to  a charter-party.  When  the  plaintiffs  engagod 
the  defendant  to  bring  down  the  salt  cake  there 
was  nothing  to  specify  what  vessel  was  to  bo 
employed,  and  in  fact  the  cargo  may  have  been  put 
upon  any  one  of  the  vessels  belonging  to  the  de- 
fendant. Taking,  therefore,  all  tho  facts  into  con- 
sideration, we  are  of  opinion  that  the  defendant 
was  in  this  instance  a common  carrier:”  (ante, 
vol.  i.,  pp.  380,  381.)  In  all  the  cases  and  autho- 
rities the  definition  of  a“  common  carrier  ” is  " one 
who  undertakes  to  carry  for  hire  the  goods  of  all 
I>ersons  indifferently.”  Qisboume  v.  Hurst  (1  Salk. 
249) ; again,  the  cases  of  Coggs  v.  Bernard  ( ubi 
sup.),  and  Morse  v.  Slue  (ubi  sup.),  referred  to  by 
the  other  side,  arc  distinct  authorities  that  hoy- 
men  ferrymen,  bargemen , and  masters  of  ships, 

1 who  carry  goods  for  hire,  are,  in  the  absence  of 
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a special  contract  to  the  contrary,  “common 
carriers.”  In  Laveroni  v.  Drury  and  another  (8  Ex. 
166;  22  L.  J.  2,  Ex.),  the  damage  done  to  goods 
on  board  ship  by  rats  was  held  not  within  the 
excepted  perils  in  an  ordinary  bill  of  lading,  and 
the  shipowner  was  held  liable,  although  there  were 
cats  «n  board;  and  Pollock,  C.B.,  in  his  judgment, 
there  referred  (at  p.  173  of  8 Ex. ; p.  4 of  22  L.  J. 
Ex.)  to  the  principle  laid  down  in  Dale  v.  Hall 
{uhi  sup.),  as  affording  the  only  true  rule  of 
ascertaining  with  accuracy  and  certainty  the 
liability  of  the  master  and  owner  of  a general  ship, 
viz.,  “ that  primd  facie  he  is  a ‘ common  carrier,* 
but  that  hiB  responsibility  may  be  either  enlarged 
or  qualified  by  tho  terms  of  the  bill  of  lading.” 
Bacon’s  Abridgment,  Carriers  A.  and  B.  (citing 
Jackson  v.  Rogers  (2  Show.  327).  and  Rich  v.  Knee- 
land  (Cro.  Jac.  330),  Smith's  Mercantile  Law  (4th 
edit.  p.  262 ; 8th  edit.  p.  267),  and  Jones  on  Bail- 
ments (3rd  edit.,  pp.  106  et.  seq.),  are  to  the  same 
effect,  and  show  that  the  rule  applies  equally  to 
bargemen,  lightermen,  and  l>oatraen  on  navigable 
rivers.  The  defendant  here,  too,  oomes  within 
Story ’8  definition  in  his  work  on  Bailments  (8th 
edit.,  par.  495,  p.  440),  that  is,  he  exercised  his  busi- 
ness “ as  a public  employment,”  undertook  to  carry 
goods  for  persons  generally,  and  held  himself  out 
as  ready  to  engage  m the  transport  of  goods  for  hire 
as  a business,  not  as  a casual  occupation  pro  hoc  vice. 
The  test,  as  Story  puts  it,  is  that  the  carrying  shall 
be  a public  employment,  and  the  business  habitual 
and  not  casual ; and  in  enumerating  “ common 
carriers”  by  water,  ho  classes  amongst  them 
“ masters  of  steamboats  engaged  in  the  transpor- 
tation of  goods  for  persons  generally,  for  hire;  ” 
and  also  " lightermen,  hoy  men,  bargemen , ferry- 
men, canal  boatmen,  and  others  employed  in  tho 
like  manner  ” {Ibid,  par.  496,  p.  444) ; and  then, 
in  a note,  discussing  the  case  of  Jirind  v.  Dale  (8 
Car.  & P.  207 ; 2 Moo.  & Rob.  80)  cited  by  my 
friend  on  the  defendant's  behalf,  he  says,  "Is  a 
ship  engaged  iu  general  freighting  business,  or  let 
out  generally  for  hire  for  any  voyage  which  the 
freighter  may  require,  less  a ‘ common  carrier  ’ 
than  a regular  packet  ship  which  plies  between 
different  ports?”  In  ltiley  v.  Horne  and  others 
(5  Bing.  217),  Best,  C.J.,  says  that  from  his 
liability  as  an  insurer  tho  carrier  is  only  to  be 
relieved  by  two  things,  viz.,  the  act  of  God  and 
the  king’s  enemies.  Lyon  and  another  v.  Mills 
(5  East  428)  is  a strong  authority  for  the  plaintiffs, 
and  it  is  clear  that,  in  the  absence  of  the  notice  in 
that  case,  the  lighterman  there  would  have  been 
fixed  with  the  liability  of  a “ common  carrier.”  Tho 
use  of  the  lighters  there  wps  similar  to  that  of 
the  flats  here.  In  gale  v.  Christie  also  (3  Car  A Kir. 
61),  and  particularly  what  was  said  by  Alderson, 
B.,  there,  shows  what  is  the  true  criterion  of  lia- 
bility in  such  a case  (see  also  Kent’s  Commen- 
taries, 12th  edit.,  par.  602).  On  both  principle  and 
authority  the  judgment  of  the  court  below  is  right, 
and  should  1m?  affirmed. 

C.  Russell,  Q.C.,  in  reply,  distinguished  some  of 
the  cases  cited,  and  quoted  Kent  (Comm.  10th  edit., 
p.  828),  as  treating  the  question  of  liability  to  an 
action  for  refusing  to  carry,  as  tho  strongest  test 
of  whether  or  not  the  individual  is  a common 
carrier. 

Cur.  ado.  oult. 

June  26.-  -Their  Lordships  having  taken  time  to 
consider,  Blackburn,  J.,  now  delivered  his  written 
judgment  as  follows,  in  which  Mellor,  Grove,  and 


Archibald,  JJ.,  concurred,  and  then  read  the  judg- 
ment of  Brett,  J.,  who  concurred  in  the  decision, 
but  not  on  precisely  tho  same  ground  as  the  rest  of 
the  court. 

Blackburn,  J. — It  appears  by  the  case  stated  for 
this  court  on  appeal,  that  the  defendant  was  en- 
gaged in  carrying  from  Widnes  to  Liverpool  some 
salt  cake  of  tho  plaintiffs  in  a flat  on  the  river 
Mersey.  The  goods  were  injured  by  reason  of 
the  flat  getting  on  a shoal  in  consequence  of  a 
fog.  This  was  a peril  of  navigation,  but  could  in 
no  sense  be  callod  “ the  act  of  God  or  of  the 
Queen’s  enemies.”  The  jury  found  that  there  was 
no  negligence  on  the  part  of  the  defendant.  Tho 
question  therefore  raised  is,  whether  the  defendant 
was  under  the  liability  of  a bailee  for  hire,  viz.,  to 
take  proper  care  of  the  goods,  in  which  case  he 
is  not  responsible  for  their  loss;  or  whether  he 
had  the  more  extended  liability  of  a common 
carrier,  viz.,  to  carry  the  goods  safe  against 
all  events  but  acts  of  God  and  the  enemies,  of 
the  Queen. 

Wo  have  purposely  confined  our  expressions 
to  the  question  " whether  tho  defendant  has 
the  liability  of  a common  carrier,”  for  we  do 
not  think  it  necessary  to  inquire  whethor  the 
defendant  is  a carrier  so  as  to  be  liable  to  an  action 
for  not  taking  goods  tendered  to  him.  The  rule 
imposing  this  extended  liability  on  common  car- 
riers was  originally  established,  as  Lord  Mansfield, 
C.J.  states  in  Forward  v.  Piliard  (1  T.  R.  27),  on 
the  ground  of  public  policy;  “ to  prevent  litigation, 
collusion,  and  the  necessity  of  going  into  circum- 
stances impossible  to  be  unravelled,  the  law  pre- 
sumes against  the  carrier,  unless  he  shows  it  was 
done  by  the  king’s  enemies  or  by  such  act  as 
could  not  happen  by  the  intervention  of  man,  as 
storms,  lightnings,  and  tempests."  And  as  Lord 
Holt  explains  it  in  the  celebrated  judgment  in 
Coggs  v.  Bernard  {uhi  sup.),  as  existing  in  tho  case 
of  one  that  exercises  a public  employment;  “ and 
this  is  the  case  of  the  common  carrier,  common 
1 hoyman,  master  of  a ship,  Ac.,  which  case  of  a 
master  of  a ship  was  first  adjudged,  26  Car.  2,  in 
the  case  of  Morse  v.  Slue  (Raymd.  2*20, 221;  Vontris, 
190,  238)  . . . And  this  is  a politic  establishment, 
contrived  by  the  policy  of  tho  law,  for  the  safety  of 
all  persons  the  necessity  of  whose  affairs  oblige 
them  to  trust  these  Borts  of  persons,  that  they  may 
be  safe  in  their  ways  of  dealing.”  It  is  too  late 
now  to  speculate  on  the  propriety  of  this  rule. 
We  must  treat  it  as  firmly  established  that,  in  the 
absence  of  some  contract,  express  or  implied,  in- 
troducing further  exceptions,  those  who  exercise  a 
public  employment  of  carrying  goods  do  incur  this 
liability. 

It  appears  from  the  evidence  stated  that  the 
defendant  was  the  owner  of  sovcral  flats,  and 
that  he  made  it  his  business  to  lend  out  his  flats, 
under  the  care  of  his  own  servants,  to  different 
persons,  as  required  from  time  to  time,  to  carry 
cargoes  to  and  from  places  in  the  Mersey,  but  that 
it  always  was  to  carry  goods  for  one  person  at  a 
time,  and  that  “ they  " (the  flats)  “carried  for  any 
one  who  chose  to  employ  them,  but  that  an  express 
agreement  was  always  made  as  to  each  voyage  or 
employment  of  the  defendant’s  flats,”  which  means, 
as  wo  understand  tho  evidence,  that  tho  flats  did 
not  go  about  plying  for  hire,  but  were  waiting  for 
hire  by  any  one.  We  think  that  this  describes  the 
ordinary  employment  of  a lighterman,  and  that, 
both  on  authority  and  principle,  a person  who 
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exercises  this  business  or  employment  does,  in 
the  absence  of  something  to  limit  his  liability, 
incur  tho  liability  of  a “ common  carrier  ” in 
respect  of  the  goods  he  carries. 

It  was  arguod  before  ns  that  the  defendant 
could  not  have  this  liability  unless  he  hold  him- 
self out  as  plyiug  between  two  particular  places, 
or  had  put  up  his  flat,  like  a general  ship, 
to  go  to  some  particular  place,  and  to  take  all 
goods  brought  to  him  for  that  voyage.  It  was 
urged  that  in  Morse  v.  Slue  (1  Yentris,  190,  288), 
the  goods  wore  probably  put  on  board  a ship  put 
up  as  a general  ship.  It  certainly  may  have  been 
so;  but  the  count  is  set  out  in  1 Ventris.  d.  190, 
and  is  general,  that  by  the  law  and  custom  or  Eng- 
land masters  and  governors  of  ships  which  go  from 
London  beyond  sea,  are  bound  to  keep  safely,  Ac., 
the  same  goods,  Ac.,  and  the  ultimate  decision  was 
that  this  count  was  proved.  HAle,  C.J.,  had,  a 
difficulty  (see  the  report  in  1 Mod.  85)  from  the 
fact  that  the  ship  was  bound  to  foreign  parts,  and 
that  the  shipowner  would  not,  by  the  civil  law  or 
the  maritime  law,  be  chargeable  for  piracy  or 
damnum  fatale  (a  difficulty,  it  may  bo  remarked, 
which  does  not  apply  to  the  present  case,  where 
the  whole  transaction  is  in  England),  but  nothing 
is,  in  any  report,  said  as  to  the  ship  being  a 
“ general  ship,"  and  on  that  count  no  judgment 
could  have  been  given  on  that  ground.  And  the 
ultimate  decision  and  the  special  verdict  has 
always  been  understood  to  apply  equally  to  all 
ships  employed  in  commerce  and  sailing  from 
England,  as  is  shown  by  the  forms  of  charter  party 
and  bill  of  lading  in  ordinary  use  in  England, 
which  always  contain  an  engagement  to  deliver 
the  goods  in  tho  same  condition  in  which  they  were 
received  aboard,  and,  when  Lord  Tenterden  first 
wrote,  contained  only  an  exception  of  the  dangers 
of  tho  seas. 

Now  the  exceptions  in  each  class  of  instru- 
ment are  made  more  extensive;  and  certainly 
it  is  difficult  to  see  why  the  liability  of  a ship- 
owner who  engages  to  carry  the  whole  lading 
of  his  ship  for  ouo  person  should  be  less  than 
the  liability  of  one  who  carries  the  lading  in 
different  parcels  for  different  people.  And 
to  come  nearer  to  the  present  case,  we  find 
that  “ lightermen  **  are  specially  named  in 
Bacon’s  Abridgment,  Carrier  A.,  and  in  the  notes 
to  Coggs  v.  Bernard  1 Sm.  L.  C.  ( ubi  sup.)  And  in 
Lyon  and  another  v.  Metis  (5  East  428)  the  course 
of  business  of  the  defendant  in  that  case  is  thus 
described  : “ The  defendant  kept  sloopB  for  carry- 
ing other  persons’  goods  for  hire,  and  also  lighters 
for  the  purpose  ot  carrying  those  goods  to  and 
from  his  sloops ; and  when  he  had  not  employ- 
ment for  his  lighters  for  his  own  business,  ho  let 
them  for  hire  to  such  persona  as  wanted  to  carry 
goods  to  other  sloops.”  If  there  be  any  difference 
between  the  employment  of  the  now  defendant, 
as  described  in  this  case,  and  the  employment  of 
the  defendant  in  Lyon  and  another  v.  Mells,  it 
would  seem  that  the  latter  was  less  clearly  a public 
employment.  The  great  point  discussed  was 
whether  a notice  limiting  tho  liability  of  the 
defendant  was,  as  LordEllenborougli,  C.  J.,  states  it, 
“illegal”  os  “being  to  exempt  him  from  a re- 
sponsibility cast  upon  him  by  law,  as  a carrier 
of  goods  by  water  for  hire ; ” a proposition  which 
could  not  well  have  been  discussed  by  anyone 
who  did  not  think  that  the  defendant  had,  but  for 
the  notice,  incurred  that  responsibility.  The 
Yol.  n.,  N.S. 


point  actually  decided  was  that  the  terms  of  the 
notice  did  not  relieve  the  defendant  from  liability 
for  furnishing  an  unseaworthy  lighter.  As  to  this 
Lord  Ellenborough  says:  “Every  agreement  must 
bo  construed  with  reference  to  the  subject 
matter ; and  looking  at  the  parties  to  this  agree- 
ment (for  so  I denominate  the  notice),  and  the 
situation  in  which  they  stood  in  point  of  law  to 
each  other,  it  is  clear,  beyond  a doubt,  that  the 
only  object  of  the  owners  of  lighters  was  to  limit 
their  responsibility  in  those  cases  only  where  the 
law  would  otherwise  have  made  them  answer  for 
the  neglect  of  othexe,  and  for  accidents  which  it 
might  not  be  within  the  scope  of  ordinary  care 
ana  caution  to  provide  against.” 

We  think  that  Mr.  James,  in  arguing  for  the 
plaintiffs  in  this  case,  was  right  when  ne  relied 
on  the  case  of  Lyon  and  another  v.  Mells  as  an 
important  authority  in  favour  of  his  clients.  It 
is  true  that  the  point  was  nfct  precisely  de- 
cided in  that  case ; and,  if  it  had  been,  it  would 
not  have  been  binding  upon  us  in  a court 
of  error.  But  the  opinion  of  Lord  Ellenborough, 
and  (as  far  as  we  can  judge  from  the  report)  of 
evoryone  concerned  in  that  case,  was,  that  it  was 
too  clear  for  argument  that,  but  for  the  notice,  the 
lighterman,  acting  as  the  defendant  did  in  that 
case,  wonld  have  been  liable  to  the  same  extent  as 
a “common  carrier.”  Lord  Abinger,  C.B.,  in 
Brind  v.  Dale  (2  M.  A Rob.  80;  8 Car.  A P.  207), 
expressed  a strong  opinion  that  a town  carman 
would  not  bo  considered  a “ common  carrier ;” 
but  he  reserved  the  point,  and,  as  the  jury  found 
in  favour  of  the  defendant  on  the  question  whether 
the  goods  were  received  by  him  as  a common 
carrier,  it  never  was  reviewed  in  banco.  The  ruling 
of  Alderson,  B.,  in  legate  v.  Christie  (3  Car.  A 
Kir.  61),  iB  in  express  conformity  with  what 
appears  to  have  been  Lord  Ellonborough’B  view 
in  Lyon  and  aiiother  v.  Mells ; and  no  English 
authority  has  been  cited  in  conflict  with  this  doc- 
trine. 

We  think,  therefore,  that  the  judgment  of  the 
court  below  was  right,  and  that  it  should  be 
affirmed. 

Mei.lor,  Grove,  and  Archibald,  JJ.,  concurred. 

Brett,  J. — I cannot  come  to  the  conclusion  that 
the  defendant  in  this  case  was  liable  whether  he 
was  a common  carrier  or  not,  because  I conclude 
that  he  was  liable,  notwithstanding  that  I am 
clearly  of  opinion  that  he  was  not  a “ common 
carrier.” 

It  seems  to  me  that  it  is  of  the  very  essence 
of  the  definition  of  a “ common  carrier  ” that  he 
should  be  one  who  undertakes  to  carry  the 
goods  (not  boing  dangerous  or  of  unreasonable 
weight  or  bulk)  which  are  first  offered  to  him.  He 
who  does  not  bo  undertake  is  not  a “ common  car- 
rier.” Tho  force  of  the  word  “ common  ” is,  not 
that  the  carrier’s  business  is  a public  one,  or  in 
common  with  others  but,  that  he  undertakes  to 
carry  for  all  indifferently,  in  the  sense  of  for  the 
first  comer — that  is,  “ for  all  in  common.”  It  is 
clear  to  my  mind  that  a shipowner,  who  publicly 
professes  to  own  ships  and  to  charter  them  to  any- 
one who  will  agree  with  him  on  terms  of  charter, 
is  not  a “ common  carrier,"  because  he  does  not 
undertake  to  carry  goods  for  or  to  charter  bis  ship 
to  the  first  comer.  He  wants,  therefore,  the  essen- 
tial characteristic  of  a “ common  carrier,"  and  he 
is  not  therefore  a “common  carrier;’’  and  there- 
fore does  not  incur  at  any  time  any  responsibility 

Z 


338 


MARITIME  LAW  CASES. 


The  Provincial  Insurance  Company  op  Canada  v.  Leduc.  [Put.  Co. 


Priv.  Co.] 


on  the  ground  of  his  being  a “ common  carrier.” 
Tho  defendant  in  the  present  case,  in  my  opinion, 
carried  on  business  like  any  other  owner  of  ships 
or  vessels,  and  was  not  a “ common  carrier,”  and 
was  in  no  way  liable  as  such. 

But  I think  that,  by  a recognised  custom 
of  England— a custom  adopted  and  recognised 
by  the  courts  rin  precisely  the  same  manner  as 
the  custom  of  England  with  regard  to  **  common 
carriers  ” has  been  adopted  and  recognised 
by  them— every  shipowner  who  carries  goods 
for  hire  in  his  ship,  whether  by  inland  navigation 
or  coastways  or  abroad,  undertakes  to  carry  them 
at  his  own  absolute  risk,  the  act  of  God  or  of  the 
Queen’s  enemies  alone  excepted,  and  unless  by 
agreement  between  himself  and  a particular 
freighter,  on  a particular  voyage  or  on  particular 
voyages,  he  limits  his  liability  by  further  excep- 
tions. I think  that  this  liability  attaches  to  ship- 
owners carrying  goods,  by  reason  of  a recognised 
custom  which  may  bo  pleaded  as  the  custom  of 
England,  just  as  the  custom  of  England  as  to 
common  carriers  may  be  pleaded.  But  it  is  a 
custom  wholly  independent  of  the  similar  custom 
with  regard  to  “ common  carriers.”  The  similarity 
of  tho  two  customs  has  occasioned  phraseology  to 
be  used  in  some  cases  which  has  raised  an  inaccu- 
rate idea  that  shipowners  are  ” common  carriers,” 
but  I am  of  opinion  that  they  are  not.  They  are 
not  bound  to  carry  for  tho  first  comer. 

I therefore  hold  that  the  defendant  is  liablo  as  a 
shipowner  upon  tho  custom  applicable  to  him  as 
such,  but  is  not  liable  as  a " common  corner  ” 
upon  the  custom  applicable  to  that  business  or 
employment. 

Judgment  of  the  court  below  affirmed. 
Attorneys  for  the  plaintiffs  (respondents),  F. 
Venn  and  Son,  agents  for/.  Quinn  and  Son,  Liver- 
pool. 

Attorneys  for  the  defendant,  Field.  Roecoe,  Field , 
Francis,  and  Osbaldiston,  agents  for  Bateson  and 
Co.,  Liverpool. 

JUDICIAL  COMMITTEE  OF  THE 
FRIVT  COUNCIL. 

ON  APPEAL  FROM  THE  COURT  OP  QUEEN’S  BENCH 
OP  TOE  PROVINCE  OF  QUEBEC,  CANADA. 

Reported  by  J.  P.  Aar:« all,  Esq.,  Barrister-at-Law. 

June  2,  3,  4,  and  26, 1874. 

(Present,  the  Right  Hons.  Sir  James  W.  Culvile, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  and 
Sir  R.  P.  Collier.) 

The  Provincial  Insurance  Company  of  Canada 
u.  Leduc. 

Marine  insurance — Pol  icy — Warranty — Construc- 
tion of — Abandonment — Acceptance — Silence  of 
underwriters — Dealing  with  ship — Constructive 
total  loss  — Partial  loss  — Estoppel — Insurable 
interest — Evidence— Canadian  Civil  Code. 

Where  a warranty  or  condition  in  a policy  of 
marine  insurance  is  expressed  in  clear  terms, 
evidence  will  not  be  admitted  to  shore  that  it  is  to 
be  construed  contrary  to  the  apparent  meaning  of 
those  terms,  although  the  desired  construction 
may  be  that  which  has  ordinarily  been  put  upon 
ii  by  persons  making  use  of  that  form  of  policy. 
Where  a ship  is  insured  on  a time  policy  at  and 
from  Montreal,  to  trade  between  the  Island  of 


Newfoundland,  Nova  Scoiia,  Cuba,  fyc.,  and 
Qnebfc  and  Montreal,  and  the  policy  contains  a 
stipnlaticn  in  the  following  woras:  “ Not  allowed 
under  this  policy  to  enter  the  Oulf  of  St.  Law- 
rence before  the  'loth  April,  nor  to  be  in  the  said 
Gulf  after  the  loth  Nov. ; nor  to  proceed  to  New- 
foundland  after  the  lsl  Dec.,  or  before  the  15//i 
March,  without  payment  of  additional  premium, 
and  leave  first  obtained,  war,  risk,  and  sealing 
voyages  excepted the  policy  is  not  to  be  con- 
strued as  declaring  that  the  vessel  may  proceed 
from  any  of  the  ports  named  in  the  policy  to 
Newfoundland  on  or  before  the  1st  Dec.,  not- 
withstanding it  might  have  to  pass  through  the 
Gulf  after  loth  Nov . ,*  but  under  that  clause  the 
vessel  is  neither  to  be  in  the  Gulf  after  the  15t& 
Nov.,  nor  to  proceed  to  Nmc foundland  from  any 
port  after  the  1st  Dec. ; and  if  the  ship  enters  the 
Gulf  after  the  \bth  Nov.,  she  commits  a breach  of 
warranty  within  the  words  of  the  policy,  and  the 
underwriters  are  not  liable  for  any  loss  occurring 
in  consequence  of  that  breach,  unless  they  accept 
abandonment  with  a knowledge  of  the  breach. 

When  notice  of  abandonment  of  a ship  is  given  to 
underwrite rs,  mere  silence  on  their  part  will  not 
operate  as  an  acceptance  of  abandonment ; but  if 
the  underwriters,  on  a loss  occurring,  and  after 
notice  of  abandonment  duly  given,  take  posses- 
sion of  a ship  by  their  agent,  take  her  to  a place 
of  safely,  repair  her,  and  detain  her  in  their 
custody  for  an  unreasonable  time  without  giving 
notice  to  the  assured  that  they  are  acting  on  his 
behalf  and  that  they  do  not  accept  the  abandon- 
ment, their  acts  will  amount  to  a constructive 
acceptance  of  abandonment ; nor  will  the  fact 
that  the  insurers  think  fit  to  libel  the  ship  in  the 
Admiralty  Court  for  salvage  reward  affect  their 
liability,  if  the  assured  has  not  interfered  in  the 
salvage  suit  nor  taken  any  steps  to  assert  his  con- 
tinued ownership. 

Acceptance  of  abandonment  by  underwriters  is  irre- 
vocable, and  makes  a partial  loss  tantamount  to 
a total  loss,  and  the  insurers  are  precluded  from 
relying  upon  a subsequent  recovery  of  the  property 
because  they  are  estopped  from  saying  that  the  loss 
is  not  total;  and,  although  by  the  Canadian  Civil 
Code,  art.  2546,  abandonment  cannot  be  made  of 
a stranded  ship  if  she  can  be  raised  so  as  to  be 
sent  forward  to  her  destination,  this  article  does 
not  apply  to  cases  where  abandonment  of  a 
stranaed  ship  has  been  accepted  by  underwriters, 
but  must  be  read  in  conjunction  with  other  articles 
(2547,  2549),  by  which  abandonment  and  accept- 
ance vest  the  property  in  the  insurer , and  cannot 
be  defeated  by  subsequent  events,  as  in  English 
law. 

A toarraniy  in  a time  policy  upon  a ship  for  certain 
voyages,  that  the  ship  shall  not  proceed  to  or  be  at 
certain  places  after  given  dates,  has  not  the  effect 
of  leaving  the  ship  totally  uninsured  by  the  policy 
if,  in  breach  of  the  warranty,  she  jyroceeds  to,  or 
is  at  those  places  after  those  dates,  so  as  to  pre- 
clude recovery  in  all  cases;  and  if  the  under- 
writers, after  a loss  occurs  whilst  the  ship  is 
upon  a voyage  in  breach  of  the  warranty,  duly 
accept  abandonment,  they  will  be  estopped  from 
setting  up  that  there  was  no  loss  within  the  policy 
or  the  breach  of  warranty. 

Where  a ship  is  purchased  in  the  name  of  tico  per- 
sons, A.  and  B.,  but  the  purchase  money  is  by 
arrangement  between  them  paid  by  A.  only  ; and 
B.,  in  order  to  give  some  security  to  A.  for  the 
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payment  of  hi*  share,  authorise * A.  to  insure  the 
ship  in  his  (d.’s)  name  alone,  and  in  case  of  the 
loss  of  the  ship,  to  receive  the  whole  insurance 
money , and  so  pay  himself  the  amount  due  to  him 
from  B. ; A.  has  an  insurable  interest  in  the  whole 
skip,  and  may,  in  an  action  on  a valued  polity, 
recover  in  his  own  name  the  full  amount  in- 
sured. A statement  by  B.  to  a third  person  of 
this  arrangement  with  A.,  being  a declaration 
against  his  (B.'s)  interest,  is  evidence  against 
the  insurers  to  show  A.’s  insurable  interest. 

A shipowner  whose  ship  is  mortgaged  may,  if  he 
remains  in  possession,  insure  his  ship  to  the  full 
amount  of  iter  value. 

This  was  an  appeal  from  two  concurrent  judg- 
ments of  the  Court  of  Queen’s  Bench  for  the 
Province  of  Quebec,  Canada,  bearing  date  the 
22nd  March  1872,  one  of  which  modified  on 
appeal  a judgment  of  the  Superior  Court  for  the 
Province  of  Quebec,  Canada,  bearing  date  tho 
31st  March  1870,  in  favour  of  the  respon- 
dent by  increasing  the  sum  for  which  judgmont 
was  given  for  the  respondent,  and  condemned  the 
appellants  to  pay  the  plaintiff  tho  full  amount 
claimed  by  him,  and  costs,  and  the  other  of  which 
dismissed  with  costs  the  appeal  of  tho  insurance 
company. 

ThiB  was  an  action  brought  by  the  respondent, 
Joel  Led uc,  against  the  appellants  upon  a valued 
time  policy  of  insurance  for  5000  dols.  on  a ship 
called  the  Babineau  and  Oaudry. 

The  facts,  which,  except  as  hereinafter  stated, 
were  not  deputed,  were  as  follows : 

On  the  3rd  Jan.  1867,  Joel  Leduc,  the  present 
respondent,  insured  with  the  appellants  (who  are 
an  insurance  company  carrying  on  business  at 
Toronto  and  having  agents  at  Montreal  and  other 
places  in  Canada)  a ship  named  the  Babineau  and 
Qaudry  for  5000  dols.  The  policy  was,  as  far  as  is 
material  for  the  present  appeal,  in  the  following 
terms  : 

J.  Ledao,  of  Montreal,  Province  of  Quebec,  aa  well  in 
hie  own  nemo  aa  for  and  in  the  name  and  namea  of  all 
and  every  other  person  and  persons  to  whom  the  same 
doth  may  or  shall  appertain  in  part  or  in  all,  doth  make 
insurance  and  cauao  to  be  injured,  loet  or  not  lost,  the 
sum  of  5000  dols.  upon  the  body,  tackle,  apparel,  and 
other  furniture  of  the  good  schooner  Babineau  and 
Qaudry,  whereof  is  master  for  the  present  voyage  Ben- 
jamin Vigneau,  or  whoever  else  shall  go  for  maater  in  the 
■aid  veeael,  or  by  whatever  other  name  or  names  the  said 
veseel  or  the  master  thereof  is  or  shall  be  called. 

Beginning  the  adventures  upon  the  said  vessel,  tackle, 
apparel,  do.,  at  and  from  Montreal  to  trade  between  the 
island  of  Newfoundland,  Nova  Scotia,  West  India  Island*, 
Cuba,  safe  ports  in  the  United  States  and  Quebec  and 
Montreal,  to  and  from  ports  in  tho  Lower  Provinces, 
risk  commencing  at  noon  of  15th  Deo.  18G6,  and  ending  at 
noon  of  15th  Deo.  1867. 

And  it  shall  and  may  be  lawful  for  the  said  vessel  in  her 
voyage  to  proceed  and  sail  to,  touch , and  stay  at  any  port 
or  places  if  thereunto  obliged  by  stress  of  weather  or 
other  unavoidable  accident,  without  preiudioe  to  this 
insurance.  The  said  vessel,  tackle,  do.,  hereby  insured 
are  valued  at  7000  dols. 

And  it  is  agreed  that  in  case  a total  loss  shall  be 
claimed  for  or  on  account  of  any  damage  or  char  go  to 
the  said  vessel,  tho  only  bssia  of  ascertaining  tho  value 
shall  bo  her  valuation  in  this  policy,  and  if  not  valued 
herein,  then  her  actual  value  at  the  time  of  the  incep- 
tion of  this  risk  at  the  port  to  whioh  she  then  belonged. 

Not  allowed  under  this  policy  to  enter  the  Gulf  of  St. 
La  wren  oe  before  the  25th  April,  nor  to  be  in  the  said 
Gulf  after  the  15th  Nov.  Nor  to  proceed  to  Newfound- 
land after  the  1st  Deo.  or  before  tbo  15th  March,  without 
payment  of  additional  premium,  and  leave  first  obtained, 
war  risk  and  sealing  voyages  exoepted. 


Tho  evidence  as  to  the  interest  possessed  by  the 
respondent  in  the  Babineau  and  Gaudry  was  as 
follows  : — 

By  a notarial  contract,  dated  the  7th  March 
1866,  the  vessel  was  sold  to  the  respondent  and 
one  Benjamin  Vignean  for  14001.  which  the  re- 
spondent and  the  said  Vigneau  bound  themselves 
jointly  and  severally  to  pay,  by  the  instalments 
mentioned  in  the  contract,  so  as  to  cover  both 
the  price  of  the  vessel  and  certain  moneys 
due  npon  mortgage  upon  the  vessel,  and  toe 
vessel  was  then  registered  in  their  joint  names ; 
there  was  evidence  that  Vigneau,  who  was 
captain  of  the  vessel,  being  unable  to  provide 
tho  instalments,  the  respondent  in  fact  paid 
the  whole  of  the  instalments  as  they  became  due, 
but  there  was  no  ovidenoo  that  Vigneau  had 
ever  given  up  to  the  respondent  his  interest  In  the 
vessel,  or  in  any  way  roDdered  his  interest  in  it  a 
security  for  the  sum  so  advanced  to  him  by  the 
respondent,  and  the  vessel  continued  registered  in 
their  joint  names  till  the  date  of  the  loss  herein- 
after mentioned.  The  mortgage  debts  and  the  full 
price  of  the  vessel  were  not  fully  paid  until  15th 
Nov.  1869. 

There  was  no  evidence  that  tho  respondent  in- 
tended to  insure  the  vessel  for  the  benefit  of  any- 
one but  himself,  nor  was  there  any  evidence  that 
Vignean  had  authorised  him  to  insure  his  share 
of  the  vessel,  except  a statement  by  the  witness 
Jean  Vignean,  that  his  brother,  Benjamin  Vigneau, 
had  told  him  that  he  was  indebted  to  the  respon- 
dent, and  that,  to  give  him  security  for  what  he 
owed  him,  he  had  authorised  the  respondent  to 
insure  the  vessel  Babineau  and  Qaitdry  in  his 
own  name;  that  if  the  vessel  perished,  the  re- 
spondent might  receive  the  amount  insured,  and 
so  pay  himself  his  debt. 

At  the  time  the  insurance  was  made  the  vessel 
was  at  the  port  of  St.  John,  Newfoundland,  pre- 
paring for  a voyage  to  the  West  Indies,  which  she 
subsequently  completed.  On  the  16th  Nov.  1867, 
the  day  after  the  date  fixed  by  the  policy  as  the 
last  day  on  which  the  vessel  was  to  be  in  tne  Gulf 
of  St.  Lawrence,  the  Babineau  and  Oaudry  sailed 
from  Montreal  on  a voyage  to  the  port  of  St.  John, 
Newfoundland ; and  on  or  about  the  1st  Deo.,  while 
still  in  the  Gulf  of  St.  Lawrence,  she  was  over- 
taken by  a violent  storm  and  totally  lost  npon  the 
island  of  Anticosti. 

The  whole  of  tbo  crew  wore  drowned,  and  news 
of  the  wreck  did  not  reach  the  respondent 
till  the  18th  May  1868.  On  the  19th  May  the  re- 
spondent served  upon  the  appellants’  agent  at  Mon- 
treal, Mr.  McCuaig,  a notarial  protest  which  con- 
tained a claim  for  payment  of  the  full  sum  insured, 
5,000  dols.,  and  a formal  abandonment  to  tho 
insurance  company  of  the  wreck.  The  protest 
stated  all  the  facts  then  known  to  the  respondent 
respecting  the  voyage  and  wreck  of  the  vessel, 
ana,  inter  alia,  that  the  ship  had  left  Montreal 
for  St.  John’s  on  the  preceding  16th  Nov. 
Mr.  McCuaig’s  answer  to  this  claim  was  that  he 
would  forward  it  to  the  head  office ; and  ho  did  so 
forward  it,  although  the  manager  of  the  company 
said  that  he  did  not  see  the  protest  till  18th  June, 
when  a copy  was  sent  from  another  source.  The 
company  returned  no  answer  to  the  notice  of 
abandonment  and  ultimately  refused  to  pay  the 
claim. 

About  the  end  of  May  Mr.  Croker,  the  manager 
and  socretory  of  the  appellants,  having  seen  a 
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notice  in  the  newspapers  that  the  wreck  had  been 
discovered  upon  the  island  of  Anticosti,  instructed 
Mr.  McGregor,  the  company’s  marine  inspector, 
to  proceed  there  to  look  after  the  interests  of  the 
company.  The  appellants'  manager  denied  having 
seen  the  protest  at  this  time,  or  that  they  knew 
that  the  Bchooner  had  been  in  the  Gulf  of  St. 
Lawrence  after  the  15th  Nov.,  but  could  not 
explain  how  the  protest  had  not  come  to  hand. 

Mr.  McGregor  proceeded  to  Anticosti,  and 
found  the  vessel  lying  bottom  upwards  on  the 
Bhore.  After  taking  measures  for  the  salo  of  the 
remains  of  the  cargo,  he  proceeded  to  raise  the 
vessel,  and  succeeded,  at  an  expense  of  3000  dols., 
in  bringing  it  to  Montreal. 

The  appellants  subsequently  proceeded  against 
the  ship  in  the  Court  of  Vice- Admiralty  at  Quebec 
for  the  salvage  expenses,  which  exceeded  the  vaine 
of  the  vessel,  and  she  was  sold,  after  the  commence- 
ment of  this  action,  by  order  of  the  said  Court 
of  Vice- Admiralty  for  the  benefit  of  the  salvors  and 
fetched  only  350  dols.,  which  was  paid  to  the  appel- 
lants. There  is  no  evidence  when  the  proceedings 
in  the  Court  of  Vice- Admiralty  were  commenced, 
bnt  Mr.  McGregor  stated  that  ho  took  steps  for  ob- 
taining repayment  of  the  salvage  expenses  before 
the  vessel  reached  Montreal.  There  was  no  evidence 
of  the  acceptance  of  the  respondent's  notice  of 
abandonment  by  the  appellants  other  than  the 
facts  above  stated  ; and  it  was  proved  by  Mr. 
Croker  that  Mr.  McGregor  had  no  authority  to 
accept  a notice  of  .abandonment,  and  that  the 
head  office  had  no  opportunity  of  communicating 
with  him  after  his  visit  to  Anticosti  till  his  re- 
turn. 

The  present  action  was  commenced  on  the  14th 
Nov.  1868,  and  the  declaration  filed  the  same  day 
set  out  the  policy  of  insurance,  and  stated  that  ; 
tho  vessel  left  Montreal  on  the  16th  Nov.  1867, 
hound  to  St.  John’s,  and  that  she  was  lost  on  the 
island  of  Anticosti  between  the  1st  and  5th  Dec. 
next  following,  and  that  the  respondent  gave 
notico  of  abandonment  of  the  vessel,  which  the 
appellant  accepted  ; the  declaration  concluded  for 
payment  of  5000  dols.  and  interest. 

The  declaration  as  originally  filed,  contained 
also  an  averment  that  respondent  was  the  solo 
owner  of  the  ship  ; bat  it  was  subsequently 
amended  by  leave  of  the  court,  and  a statement 
inserted  of  the  purchase  of  the  ship  by  the  re- 
spondent and  Vigneau,  and  the  payment  of  the 
price  by  the  respondent  only,  ana  an  allegation 
that  Vigneau  authorised  the  respondent  to  insure 
the  whole  ship  in  his  own  name  and  at  the  same 
time  gave  up  to  him  all  claim  on  the  ship. 

The  respondent,  on  the  3rd  Dec.  1868, 
demurred  to  the  declaration  on  the  grounds 
that  the  policy  contained  a warranty  that  the 
ship  should  not  be  in  the  Golf  of  St.  Lawrence 
after  tho  15th  Nov.  and  should  not  proceed 
to  Newfoundland  after  the  1st  Dec.,  while  the 
declaration  also  showed  that  the  vessel  was  lost 
while  in  the  Gulf  of  St.  Lawrence,  after  tho  15th 
Nov.,  and  whilo  proceeding  to  Newfoundland  after 
1st  Dec. 

They  also  filed  two  special  pleas,  embodying  the 
same  defences  and  the  general  issue,  and,  after  the 
declaration  had  been  amended,  they  filed  a supple- 
mental plea,  alleging  that  by  law  no  fterson  could 
be  interested  in  a vessel  such  as  the  Babineau  and 
Gaudry,  unless  registered  as  owner,  and  that 
according  to  the  register,  and  in  fact  the  respon- 


I dent  was  only  part  owner  of  the  ship,  and  had  no 
i other  insurable  interest  in  it. 

The  respondent,  on  4th  Dec.,  1868,  joined 
issue  on  tho  defendant’s  demurrer  and  pleas,  and 
filed  special  rejoinders  which,  in  effect  alleged: 
first,  that  the  true  interpretation  of  tho  warranty 
in  the  policy  was  that  the  ship  should  not  bo  in 
the  Gulf  of  St.  Lawrence  when  entering  the  river 
after  the  loth  Nov.,  hut  might  leave  Montreal  for 
Newfoundland  any  time  up  to  1st  Dec. ; secondly, 
that  the  appellants,  having  accepted  the  notico 
of  abandonment  after  notice  that  the  ship  left 
Montreal  on  the  16th  Nov.,  were  thereby  estopped 
from  setting  up  any  breach  of  the  warranty. 

The  evidence  given  at  the  hearing  has  in  sub- 
stance been  already  stated. 

The  plaintiff  tendered  evidence  to  prove  that  it 
was  the  custom  or  usage  of  trade  ana  navigation, 
for  vessels  going  east  to  leave  tho  port  of  Mon- 
treal at  any  time  during  the  month  of  November, 
though  not  after  the  1st  Dec.;  and  that  in  going 
west  it  was  not  usual  for  vessels  to  enter  tho  Gulf  of 
St.  Lawrence  later  than  tho  15th  Nov.  because  the 
ice  then  began  to  come  down  tho  stream,  and  ren- 
dered it  dangerous  to  ascend  the  river.  Evidence 
was  also  tendered  to  show  that  tho  commercial 
import  of  tho  concluding  clause  of  the  policy  was 
that  in  going  east  the  vessel  was  not  to  proceed 
to  Newfoundland  after  the  1st  Dec.  or  before  tho 
15th  March  ; nor  in  going  west,  to  enter  the  Gulf 
of  St.  Lawrence  before  the  25th  April,  or  to  be  in 
the  said  Gulf  after  the  15th  Nov.,  without  payment 
of  additional  promium,  and  leave  first  obtained. 
This  evidence  was  objected  to  by  the  defendants, 
and  admitted  subject  to  the  opinion  of  tho  full 
court. 

On  the  31st  March  1870  Mackay,  J.,  delivered 
tho  judgment  of  the  Suporior  Court  in  favour  of 
the  respondent,  on  the  ground  that  tho  appellants 
were  estopped— -by  their  acceptance  of  the  aban- 
donment, and  their  appropriation  of  the  vessel — 
from  urging  objections  founded  on  the  alleged 
breaches  of  condition.  The  judgment  overruled 
the  demurrer,  and  condemned  the  appellant  to  pay 
to  the  plaintiff  the  sum  of  3500  dols.  (half  the 
amount  at  which  tho  vessel  was  valued)  with 
interest  thereon  from  the  16th  Nov.  1868  (tho 
date  of  the  service  of  tho  writ),  and  costs. 

Tho  respondent,  and  also  the  appellants,  ap- 
pealed from  the  said  judgment  to  the  Court  of 
Queen's  Bench  for  the  provinco  of  Quebec. 

The  Court  of  Queen’s  Bench,  on  tho  22nd 
March  1872,  gave  judgment  in  the  appeals, 
and  thereby  annulled  the  said  judgment  of 
tho  Superior  Court  of  tho  31st  March  1870, 
and  condemned  tho  appellants  to  pay  to  tho 
respondent  tho  sum  of  5000  dols.,  with  interest 
thereon  from  the  said  16th  Nov.  1868,  and  costs,  on 
the  ground  that  the  allegations  in  the  declaration 
were  fully  established  by  the  evidence;  and  that  by 
reason  thereof,  and  of  the  abandonment  made  by 
the  plaintiff,  and  the  total  loss  of  tho  vessel,  and  of 
the  acceptance  of  such  abandonment  by  tho  de- 
fendants, tho  plaintiff  wa*s  ontitled  to  claim  the  full 
amount  for  which  the  vessel  was  insured.  Duval, 
C.J.,  Caron  and  Drummond,  JJ.,  concurred  in 
this  judgment,  Badgley,  J.,  dissentod  therefrom 
altogether,  and  Monk,  J.,  dissented  as  to  the 
amount  recoverable,  holding  that  tho  plaintiff 
could  only  recover  half  the  amount  insured,  25001. 

The  judgments  of  the  judges  of  the  Queen’s 
Bench  at  Quebec  were  destroyed  by  fire  (which 
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burnt  down  the  court  house)  except  that  of 
Badgley,  J.,  which  was,  after  setting  out  the  facts 
given  above,  as  follows: — 

Badgley,  J. — Before  proceeding  to  notice  the 
grounds  of  contention  ofFered  by  the  parties,  some 
points  of  difficulty  resting  upon  the  alleged  facts 
of  the  case  will  bo  removed  and  put  aside.  As 
matter  of  fact  and  as  admitted  by  Leduc’s  amend- 
ment, his  title  of  ownership  of  the  vessel  was  for 
but  one-half,  and  his  claim  to  the  sole  interest  in 
the  insurance  money  rests  upon  his  alleged  ad- 
vances for  Vigneau  of  the  latter’s  share  of  their 
joint  purchase  money  stated  in  the  deed  of  sale  to 
them  jointly  of  the  vessel.  The  proof  of  the  fact 
was  upon  Leduc,  and  it  is  elementary  to  say  that 
the  evidenco  adduced  by  him  is  insufficient  both 
in  law  and  fact,  that  the  objection  taken  by  the  in- 
surers against  its  admission  was  well  founded,  in 
the  face  of  the  deed  of  their  joint  purchase  and 
of  their  registered  rights  under  the  vessel’s 
registry,  and  that  his  interest  in  the  insurance 
money  does  not  exceed  one-half  share  thereof.  As 
matter  of  fact,  it  is  admitted  by  the  declaration 
that  the  vessel  was  in  the  Gulf  of  St.  Lawrence 
after  the  1st  Dec.  1867,  the  time  prohibited; 
therefore  by  that  breach  of  one  of  the  express 
warranties  abovo  referred  to,  the  breach  of  the 
warranty  in  that  respect  from  that  moment 
avoided  the  contract  of  insurance  ah  • 

and  as  the  contract  cannot  co-exist  with  its 
breach,  therefore  under  the  circumstances,  there 
was  no  existing  binding  contract  upon  the  in- 
surers when  the  alleged  abandonment  was  made. 
As  matter  of  fact  Leauc’s  averment  in  his  declara- 
tion, that  the  insurers  dispatched  a duly  autho- 
rised agent  to  recover  and  raise  the  vessel  on 
their  own  account  is  without  proof ; and,  on  the 
contrary,  the  witness  Crocker  says,  that  McGregor 
was  sent  as  was  customary  in  such  cases  to  look 
after  the  interests  the  company  might  have  in 
the  cargo  or  the  vessel ; that  it  was  always  the 
custom  with  the  insurers  to  send  a marine 
inspector,  that  is  himself,  to  a wreck  where  a loss 
occurred,  in  order  to  savo  anything  in  case  the 
company  might  have  an  interest  iu  doing  so,  if 
not  for  the  benefit  of  the  parties  concerned,  the 
object  in  doing  so  being  to  keep  the  expenses 
as  low  as  possible.  This  custom  of  the  insurers  is 
corroborated  by  the  evidence  of  their  wituess 
Davidson,  as  being  general  amongst  insurance  com- 
panies. Finally  tho  decree  of  the  Vice- Admiralty 
Court  in  their  favour  proviug  them  to  bo  mere 
salvors  of  tho  vessel.  As  matter  of  fact,  no 
express  acceptance  of  the  abandonment  by  the 
insurers  has  been  proved  by  Loduc.  Mr.  Crocker 
says  that  McGregor  had  left  for  Gasp£  before  the 
company  at  Toronto  had  received  tho  copy 
served  in  Montreal,  aud  that  he  was  never 
instructed  to  accept  an  adandonment.  That 
could  only  be  accepted  at  the  head  office,  in 
Toronto,  and  that  only  in  writing ; that  the  com- 
pany had  never  accepted  them  otnorwise,  and  that 
they  were  not  aware  of  the  position  of  the  vessel 
or  any  circumstance  of  tho  wreck  at  tho  tirao 
McGregor  went  down  there.  It  is  also  proved 
McCuaig  was  their  special  agent  at  Montreal,  only 
to  receive  applications  for  insurances  and  pre- 
miums and  to  transmit  them  to  tho  head  office 
for  determination  there,  issuing  interim  receipts, 
but  not  authorized  to  issue  policies.  In  fact  that 
the  alleged  acceptance  was  only  implied  from  the 
circumstances  of  the  insurers  having  saved  the 


vessel,  and  taking  her  in  charge,  to  prevent  her 
destruction.  No  question  has  been  raised  in  the 
cause,  that  the  repairs  to  the  vessel  were  not 
necessary  nor  done  in  reasonable  time,  nor  that 
their  cost  as  decreed  by  the  Vice -Admiralty  Court 
was  unreasonable.  Tho  remaining  contentions 
questions  raised  by  tho  parties  are  as  to  the  legal 
nature  of  the  loss  suffered  by  the  vessel,  Leduc’s 
right  to  abandon  her  for  total  loss,  and  the  effect 
of  the  insurers'  salvage  of  the  vessel  assumed  to 
be  a legal  acceptance  of  Leduc’s  alleged  abandon- 
ment. In  the  elucidation  of  these  points  recourse 
must  be  had  to  our  provincial  law  as  enacted  in 
our  Civil  Code.  By  the  Art.  2521  of  the  Code, 
losses  for  which  insurers  are  liable  are  either  total 
or  partial.  By  the  Art.  2522  the  former  are 
where  the  thing  insured  iB  wholly  destroyed 
or  lost ; the  latter  when  by  reason  of  any 
event  insured  against,  the  thing  though  not 
wholly  lost  or  destroyed,  becomes  of  little 
or  no  valve  to  the  insured,  Ac.,  dec.,  or  as 
more  forcibly  expressed  by  the  French  version, 
when  it  is  sans  valeur  ou  (Tune  valeur  minima  d 
Vassure  Ac , Ac,  Now  the  only  loss  alleged  in  the 
declaration  is  that  “ Le  dit  navire  aura  it  peri  corps 
et  Hens  dam  le  Oolfe  , Saint  Laurent,  faisant  un 
naufrageentier  et  complet,"  which  is  the  absolute 
total  loss  of  the  Codo  article,  where  the  thing  in- 
sured is  wholly  destroyed  and  lost,  in  other  words 
submerged  in  the  Gulf  of  St.  Lawrence.  As 
matter  of  fact  the  alleged  total  loss  is  not  true, 
and  has  been  disproved,  but  it  is  the  only  ono 
alleged,  and  tho  insurers  cannot  be  made  to  suffer 
from  any  other  description  of  loss  or  cause  of 
action  than  that  charged ; and  iu  strict  justice  the 
appellant's  action  should  be  dismissed,  unless 
under  the  rule  of  practice,  he  should  elect  to 
amend  his  declaration  to  meet  tho  proof  of  the 
case,  which  as  it  admits  of  no  effective  abandon- 
ment with  its  alleged  acceptance  as  set  out  in  the 
declaration.  But  assuming  the  appellant’s  posi- 
tion of  a constructive  total  loss  in  this  cause,  in 
which  ho  may  claim  as  for  a total  loss  upon 
abandonment  made,  “ The  notice  must  be  explicit 
and  must  contain  a statement  of  the  grounds  of 
abandonment,  aud  these  grounds  must  exist,  and 
be  sufficient  at  the  time  of  the  notice”:  (Art.  2544). 
But  by  the  next  following  Art.  25-15,  abandon- 
ment on  the  ground  of  the  vessel  being  disabled 
by  stranding  cannot  be  made,  if  Bhe  can  be  raised 
and  put  in  a condition  to  continue  her  voyage. 
And  in  such  case  tho  recourse  of  the  insured 
against  the  insurer  is  for  the  expense  and  loss 
occasioned  by  the  stranding.  Now  in  this  case, 
the  grounds  for  the  abandonment  given  in  the 
notice  are  that  the  vessel  had  become  a construc- 
tive total  wreck,  whereas  the  vessel  was  stranded 
only ; she  was  got  off,  repaired  and  restored  to 
condition  to  continue  her  voyage,  had  it  been  re- 
quired, and  was  navigated  from  Auticosti  to  Ga*q>£, 
and  from  Gaspe  to  her  home-port  Montreal.  The 
restored  vessel  plainly  fulls  within  tho  operative 
effect  of  the  exception  of  tho  Art.  2545  and  was 
not  subject  to  or  effected  by  abandonment.  The 
grounds  stated  in  the  notice  showed  that  the 
vessel  was  not  totally  lost;  that  even  her  con- 
structive ' total  loss  did  not  exist,  and  that  the 
facts  stated  were  not  sufficient  at  the  time  of  tho 
notice  to  constitute  a total  loss,  and  were  worthless 
am!  ineffective  to  support  Leduc’s  claim  for  a 
total  loss  of  the  restored  vessel ; which,  by  his 
declaration,  he  admits,  had  boeri  restored  to  con- 
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dition,  and  had  reached  Montreal  before  the 
institution  of  thia  action.  Now  by  Leduc’a  factum 
before  thia  court,  the  abandonment  is  assumed  to 
be  absolute  and  effective,  and  the  action  is  in  effect 
mainly  upon  the  alleged  acceptance  by  the 
insurers,  not  upon  their  expressed  acceptance,  but 
upon  alleged  facts  of  the  insurers  iu  connection 
with  the  vessel,  which  at  best  could  constitute  nn 
implied  acceptance  only.  The  acts  alleged  are, 
that  the  insurers  sent  a special  agent  to  the  place 
of  the  wreck,  that  they  took  possession  of  the 
vessel,  raised  and  repaired  her,  and  afterwards 
sold  her  for  their  own  profit  and  advantage.  It  is 
scarcely  necessary  to  repeat  that  the  vessel  was 
derelict  and  abandoned  by  her  owner,  that  the  in- 
surers took  charge  of  her  to  prevent  her  utter  destruc- 
tion and  repaired  her  as  salvors,  for  which  they 
obtained  the  Vice- Admiralty  Court  decree,  which 
has  not  been  contradicted  nor  denied  by  Leduc ; 
and  that  finally  the  vessel  was  sold  under  admiralty 
process  issued  against  the  vessel  for  the  payment 
of  the  salvage  expenses  incurred  by  the  salvors,  the 
insurers.  It  is  manifest  that  thealleged  acceptance 
is  merely  an  implied  acceptance,  depending  upon 
the  effectiveness  of  the  abandonment  upon 
sufficient  grounds  existing  at  the  time  of  the 
notice  by  Leduc,  and  accepted  as  such  at  the  time 
by  the  insurers.  Now,  apart  from  the  palpable 
fact  of  the  restoration  and  recovery  of  the  stranded 
vessel  which  prevented  abandonment  at  all,  it  may 
be  observed  upon  this  point  of  “ acceptance, 
that  according  to  2 Amould,  p.  99*2,  “If  the 
underwriter  on  receipt  of  the  notice,  either  in  re- 
ply by  his  word  or  writing,  or  implied  by  his 
acts,  shows  his  willingness  to  adopt  tne  abandon- 
ment in  the  terms  proposed  by  the  insured,  he 
is  technically  said  to  accept  the  notice  of  abandon- 
ment, which  he  cannot  afterwards  dispute,  unless 
the  notice  be  false  and  therefore  a ‘mere  nullity ” 
aliier  he  is  bound  to  pay  the  sum  insured  without 
reference  to  the  subsequent  restoration  of  the 
property.  Arnould  adds,  at  the  same  time,  tliat 
the  universal  principle  is,  that  unless  he  has  pre- 
cluded himself  from  objecting  against  the  validity 
of  the  abandonment,  no  abandonment  can  have 
any  effective  operation  unless  tbo  state  of  things 
was  such  as  to  justify  it  at  the  time  it  was  made. 
Hence,  the  term  valid  abandonment  moans  one 
warranted  by  the  state  of  things  when  the  notice 
was  given.  And  by  the  principles  of  English 
jurisprudence,  it  is  established  that  the  facts  were 
ou  ch  as  to  justify  the  assured  in  giving  the  notice 
when  he  did  so,  yet  he  cannot  insist  on  it  as  for  a 
total  loss,  if  before  he  commenoes  his  action  the 
, thing  insured  bo  restored  to  him,  or  in  the  words 
of  Lord  EUenborough,  “the  nature  of  the  damnifi- 
cation at  the  time  when  tho  action  is  brought  is  the 
criterion  of  the  rights  to  recover  as  for  a total 
loss ; and  if  at  the  time  what  had  antecedently 
been  a total  loss,  has  by  subsequent  events  ceased 
to  be  so,  and  become  an  average  loss  only,  a com- 
nsation  for  that  alone  can  be  recovered  ” : (4 
. & S.  684.)  And  as  observed  by  Le  Blanc,  J. 
(10  East,  848) : “ It  does  not  follow  that  a man 
has  a right  to  abandon,  because  he  has  a right  to 
give  notice  of  abandonment  on  the  faith  of  the 
intelligence  received.”  And  Arnould  maintains 
this  rule  to  be  in  the  true  principles  of  indemnity 
in  marine  insurance.  The  operative  effect  of  the 
exception  of  the  Art.  2645,  brings  the  restored 
vessel  within  the  principle  of  the  rule  stated  by 
Lord  EUenborough,  as  to  a demand  for  total  loss  of 


a restored  vessel  at  tbo  time  of  the  demand.  The 
plain  rule  of  law  being  that  when  a vessel  is  in 
existence,  the  insurer  is  only  held  to  make  good 
loss  sustained  as  measured  by  restoring  it  to  its 
original  condition:  (8  B.  & C.  561 ; 2 M.  & G.  593; 
6 to.  7'.*2  ; 3 Bing.  N.  C.  *266 ; I Com.  Bench  Rep. 
168 ; 3 <6.  781 } 6 ib.  391 ; 4 ib.  343.)  The  English 
rule  has  been  also  settled  of  late  years,  and  adopted 
in  tho  great  commercial  states  of  New  York  and 
Massachusetts,  and  by  the  courts  there  held,  that 
the  success  of  the  insurer  in  getting  the  Bhip  afloat 
and  repairing  her,  defeated  an  abandonment  which 
had  been  made  while  she  was  on  the  rocks  and  in 
such  condition  as  to  render  it  probable  that  sho 
was  irretrievably  wrecked  : ( Wood  v.  Lincoln  In * 
suranre  Company,  4 Mass.  Rep.  479  ; so  in  Peele  v. 
Suffolk  Insurance  Company , 7 Pick.  254.)  The 
Supreme  Court  of  Massachusetts  overruled  the 
opinion  of  Story,  J.,  in  a previous  case  in  the 
distinction  taken  by  him  between  the  actual  and 
the  presumptive  state  of  the  vessel,  and  decidod 
that  the  successful  efforts  of  the  insurers  to  save 
her  would  invalidate  an  abandonment  without  re- 
gard to  the  probability  of  success  at  the  time  when 
the  abandonment  was  made.  So  in  De  Blots  v. 
Ocean  Insurance  Company  (16  Pick.  303,  310)  and 
in  Chase  v.  Comtnotiwealth  Insurance  Company,  it 
held  “ that  the  successful  result  of  efforts  made 
by  underwriters  to  get  a stranded  vessel  afloat  in- 
validated an  abandonment  whilst  she  was  still  on 
the  beach;  the  validity  of  the  abandonment  was  not 
to  be  determined  by  the  supposod  damages,  and 
the  insurers  were  under  no  legal  obligation  to 
allow  the  vessel  to  lie  on  the  beach  and  be  there 
destroyed,  but  might  lawfully  by  their  own 
act  relievo  and  repair  the  said  vessel,  and  de- 
monstrate that  such  a claim  was  unfounded.” 
This  principle  was  also  adopted  by  the  New 
York  Courts,  and  harmonize  with  tho  construc- 
tion given  to  the  general  principles  of  insur- 
ance laws  which  are  universally  “to  have  the 
indemnity  and  not  the  profit  of  the  insured 
for  its  object;  and  that  the  actual  and  not 
the  supposed  loss  should  be  the  measure  of  the 
rights  of  the  parties  (See  Emerigon,  ch.  17,  sects. 

1 and  6.)  The  Massachusetts  rule  approximates  in 
effect  to  that  of  the  English  law,  of  the  state  of 
the  loss  at  action  brought ; and  is  in  accordance  too 
with  2545  Article  of  our  Code,  that  there  can  be 
no  abandonment  for  constructive  total  loss  where 
the  vessel  is  recovered.  Moreover,  it  will  be  ob- 
served that  these  rulings  were  upon  recoveries  of 
the  stranded  vessels  by  their  insurers,  no  law 
preventing  their  taking  such  protective  measures 
and  in  so  acting  in  the  interest  of  all  concerned ; 
on  the  contrary,  it  is  a known  principle  of  insur- 
ance law,  and  proved  to  be  one  customary  and 
usual  by  the  evidence  adduced  in  this  case,  that 
insurers  not  only  may,  but  customarily  do  so.  The 
Code  has  no  restriction  or  provision  contrary  to 
insurers,  or  excluding  them  from  so  acting,  but  is 
content  to  provide  for  the  legal  effect  and  result 
of  the  recovered  vessel  upon  the  rights  of  the 
parties.  Tho  power  and  ability  of  insurers  to  act 
for  the  present  benefit  of  those  interested  are  dis- 
tinctly recognised  by  Weskett  on  Insurance,  tit. 
Abandonment,  No.  7,  who  cites  from  Valin  183  : 
“ The  insurers  may  take  such  measures  for 
recovery  as  to  them  may  seem  good.”  This 
course  is  very  frequently  adopted  by  insurers  iu 
fire  policies,  and  no  conceivable  good  ground  can 
exist  against  it  in  marine  insurance,  especially,  as 
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here,  where  the  vessel  was  derelict,  abandoned  in 
fact  and  in  law  bj  the  insured  himself,  although 
contrary  to  the  requirements  of  Art.  2537,  which 
held  him  bound  to  do  in  good  faith  all  in  biB 
power,  between  the  time  of  the  loas  and  abandon- 
ment, to  save  the  effects  insured,  yet  instead  of 
which,  or  instead  of  acting  at  all,  he  forthwith 
abandoned  as  appears  upon  insufficient  grounds, 
although  the  Ait.  2541  allowed  him  reasonable 
delay  to  inquire  into  and  investigate  the  suffi- 
ciency of  the  facts  and  information  communicated 
to  him,  and  left  the  saving  of  the  derelict  vessel 
to  the  efforts  of  the  insurers.  That  the  acts  of 
the  insurers  were  of  common  usage  and  custom 
are  proved  in  evidence,  and  supported  by  Yalin, 
lib.  3,  art.  46,  and  by  Emerigon,  sects.  12, 13,  ch. 
17,  who  protect  the  insurers  in  such  cases  of 
stranding  os  this.  Implications  of  acceptance  of 
abandonment  for  constructive  total  loss  are  not 
favoured,  and  can  have  no  effect  or  validity  in 
contravention  of  the  positive  fact  upheld  by  the 
Art.  2545,  of  the  actual  recovery  of  the  stranded 
vessel.  Besides  2 Phillips,  No.  1692,  says,  “There 
is  no  established  mode  of  accepting  any  more  than 
of  making  an  abandonment,  whether  the  insurer 
accepts  or  not  is  a matter  of  construction  of  his 
words  and  conduct,  any  act  done  for  the  purpose 
of  making  tho  most  of  the  property  to  whomso- 
ever it  may  prove  to  belong  ought  not  to  be 
construed  against  the  party  who  thus  consults 
the  common  interest.”  And  he  cites  cases, 
amongst  others,  an  agent  of  the  insurers  on  freight 
taking  charge  and  superintending  and  saving 
cargo  Ac. : (1  Johns,  205,  and  others ; see  also  case 
1 Esp.  Rep.  73.)  The  circumstances  of  the  case 
are  of  course  to  be  considered,  but  the  mere  fact 
of  taking  possession  of  the  Bhip,  and  keeping  her 
in  possession  to  repair,  in  themselves  therefore 
are  no  implied  acceptance  under  any  circumstance, 
unless  it  be  for  a greatly  unreasonable  time,  in 
which  the  circumstances  of  the  case  necessarily 
enter  for  consideration,  but  that  unreasonableness 
must  be  affirmatively  established  by  evidence 
by  the  insured,  who  would  tako  advantage  of 
it.  By  7 Pick.  254,  “The  reasonableness  of  the 
time  must  depend  upon  the  circumstances  of 
the  case,  and  in  order  to  form  a right  opinion 
of  such  a case  the  vessel  must  be  considered 
alone  and  separately.”  Now  what  were  the  cir- 
cumstances m this  case  F She  was  stranded, 
say  2nd  Dec.  1867,  derelicted,  visited  first  by 
McGregor,  15th  June,  who  returned  to  Gup4  for 
materials  and  men  to  raise  her,  his  return 
probably  early  in  July,  getting  her  in  order  to 
cross  to  Gaspe,  putting  her  in  condition  there,  and 
navigating  her  to  Montreal  early  in  September. 
These  circumstances  do  not  show  unreasonableness 
of  time  for  repairs,  the  previous  interval,  from  time 
of  stranding  to  taking  possession,  not  counting 
from  the  known  nnapproachablencss  of  the 
locality  where  the  stranding  took  place,  and 
Phillips,  No.  1526,  holds  “ in  case  of  shipwreck  or 
stranaing  without  such  injury  to  the  ship  as  to 
prevent  it  from  being  got  afloat  and  repaired 
within  reasonable  timo  and  at  reasonable  expense, 
the  assured  has  no  right  to  make  abandonment 
of  the  ship.”  The  case  of  Twmeatuo  v.  Bradley 
(Park  on  Ins.  8th  edit.  p.  365,  cited  2 Arnould,  p. 
1085)  has  reference  to  this,  “ A ship  insured  for 
six  months  from  July  1777,  from  Cork  to  Quebec, 
was  on  arrival  at  Quebec  removed  into  the  basin 
for  the  winter,  bat  before  expiry  of  six  months  was 


driven  thence  by  force  of  drift  ice,  and  run  upon  the 
rocks.  This  whs  in  November,  and  the  condition 
of  the  ship  could  not  be  ascertained  till  the  next 
spring,  when  on  survey  she  was  found  to  be 
bulged  and  much  injured,  but  not  irreparably  so. 
In  consequence  of  the  alleged  difficulty  of  obtain- 
ing repairing  materials,  the  master  sold  her  where 
she  lay,”  and  in  action  by  insured  against  the 
insurer,  the  court  unanimously  held  against  the 
claim,  and  refused  recovery  as  for  total  loss,  not 
by  reason  of  the  enforced  delay  from  November  to 
the  spring,  which  was  allowed  ex  necessitate,  but  on 
tho  other  alleged  ground  of  want  of  material, 
which  was  not  established.  Again,  in  all  cases  of 
implied  acceptance,  apart  of  courso  from  the  re- 
covery of  the  vessel,  as  by  2245  Article  C.  C.,  the 
first  question  is  to  ascertain  with  what  in- 
tent tho  insurer’s  acta  were  undertaken  because 
the  implication  is  made  to  rest  upon  the  efforts 
of  tho  insurers,  for  common  interest,  to  save  and 
repair  a stranded  vessel  from  total  destruction  on 
the  beach,  where  she  would  otherwise  lie,  possibly 
in  the  special  interest  of  the  would-be  abandoning 
insured.  In  this  cose  no  intent  has  been  shown  to 
accept  abandonment,  on  the  contrary  a diver tm 
intuitus  to  the  abandonment  and  acceptance  is 
proved  by  both  Crocker  and  McGregor;  the 
former  swears  that  the  notice  was  not  received  at 
Toronto  by  the  company  previous  to  their  having 
despatched  their  salvage  agent  McGregor  to  ex- 
amine into  the  state  of  the  matter;  he  bad  left  and 
was  in  Montreal  on  the  24th  May,  and  this  was 
done  by  the  company  upon  previous  information 
from  Scott,  their  agent  at  Quebec.  Mr.  Crocker 
loves  the  actual  receipt  of  the  notice  on  the  I5th 
une,  McGregor  being  told  by  the  insured  on 
24th  Mnyof  the  notice  having  been  left  at  McCuiag’s 
office,  and  McGregor  being  told  of  it,  wore  in 
themselveB,  as  to  both  McGregor  and  McCuaig,  of 
no  moraont,  as  neither  of  these  persons  was  an 
agent  for  the  company  to  act  upon  an  abandon- 
ment, neither  having  power  from  the  company  to 
accept  or  refuse  abandonment  for  them.  It  is  plain 
that  the  act  of  the  company  as  to  Mr.  McGregor’s 
proceedings  throughout,  were  altogether  diverso 
intuitu  from  the  abandonment  or  its  acceptance ; 
and  hence  being  unconnected  with  this  form,  and 
for  the  purpose  of  salvage  only  for  the  common 
interest,  a perfectly  legal  act  in  itself,  their  act 
through  him  was  not  an  implied  acceptance  of 
the  abandonment.  The  legal  effect  of  the  aban- 
donment moreover,  if  possibly  valid  to  notify  it, 
consists  in  the  right  to  abandon  according  to  the 
terms  of  the  notice.  Leduc,  claiming  to  be  solo 
owner,  professes  to  abandon,  and  transfer  the 
whole  vessel,  and  all  his  rights  as  such  sole  owner. 
But  he  was  only  half  owner,  and  had  no  right  to 
transfer  more  than  his  own  proprietary  right  and 
title  in  the  subject  vessel.  The  transfer  by  aban- 
donment is  an  entirely  different  thing  and  right, 
from  rights  belonging  to  the  assured  under  in- 
surable interest.  Arnold  says,  “The  power  to 
abandon  is  only  a criterion  of  insurable  interest  in 
those  cases'whcre  the  subject  is  capable  of  abandon- 
ment.” Here,  by  the  2545  Article,  tho  recovered 
vessel  was  not  capable  of  it  ; Leduc  could  only 
transfer  his  own  half,  because  Abandonment  is  a 
transfer  and  substitution  of  the  insurers  in  the 
proprietary  rights  of  tho  abandoner  in  the  thing 
insured,  whatever  may  be  the  extent  of  his  in- 
surablo  interest  iu  it.  Tho  vessel  having  been  re- 
covered, there  could  have  been  no  effective  aban- 
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donment  when  the  action  was  instituted,  and 
therefore  no  acceptance  of  abandonment  by  the 
defendants  either  formally  or  impliedly;  the  loss 
therefore  could  only  have  been  partial,  and  the 
action  being  as  for  a total  loss,  which  could  have  no 
existence,  should  have  been  dismissed.  Under  tho 
circumstances  of  the  case,  I think  the  judgment 
appealed  from  is  incorrect,  and  I would  maintain 
the  appeal  of  the  appellants,  and  dismiss  that  of 
Leduc. 

The  Court  of  Queen’s  Benoh  dismissed  the  ap- 
peal of  the  insurance  company,  and  pronounced  the 
plaintiff  entitled  to  recover  the  whole  sum  insured, 
oOOOJ.,  and  from  this  judgment  the  insurance 
company  appealed  to  the  Judicial  Committee  for 
the  following  amongst  other  reasons : First,  because 
tho  respondent  bruke  the  express  warranties  in 
the  policy  that  the  ship  should  not  be  in  the  Gulf 
of  St.  Lawrence  after  the  15th  Nov.,  or  proceed  to 
Newfoundland  after  the  1st  Dec.,  and  has  therefore 
no  legal  claim  against  the  appellants.  Secondly, 
because  a breach  of  an  express  warranty  is  not 
waived  by  an  acceptance  by  an  insurer  of  the 
notice  of  abandonment  given  to  him  by  the  in- 
sured. Thirdly,  because  there  was  an  actual  total 
loss  of  the  ship,  and  tho  respondent's  notice  of 
abandonment  was  therefore  invalid  and  had  no 
effect.  Fourthly,  because  the  appellants  never 
accepted  the  abandonment  of  the  ship  by  the 
respondent,  and  were  not  estopped  by  their  con- 
duct from  Betting  up  the  breaches  by’ the  respon- 
dent of  the  express  warranties  in  tho  policy. 
Fifthly,  because  tho  respondent  was  only  owner  of 
a moieiy  of  the  ship  and  could  not  therefore 
recover  more  than  half  the  amount  insured,  or 
give  a valid  notice  of  abandonment  at  all  events 
except  in  respect  of  his  interest  in  the  ship. 
Sixthly,  because  the  respondent  only  intended  to 
insure  his  own  interest  in  the  ship  and  had  only 
an  insurable  interest  in  one-half  of  it.  Seventhly, 
because  the  declaration  was  bad  in  law  for  the 
reasons  stated  in  the  appellants*  demurrer,  and 
the  respondent  has  failed  to  prove  any  liability  on 
the  part  of  the  appellants  to  pay  to  him  the  whole 
or  any  part  of  the  sum  insured.  Eighthly,  because 
the  judgment  was  erroneous  both  upon  the  facts 
and  the  law  of  the  case. 

The  .Articles  of  the  Canadian  Civil  Code, cited  in 
argument  and  in  the  judgment,  are  as  follows  : — 

2490.  Warranties  and  conditions  are  a part  of  the  oon- 
tract,  and  mast  be  true  if  affirmative,  and  if  promissory 
must  be  complied  with,  otherwise  tho  contract  may  be 
annulled,  notwithstanding  the  good  faith  of  the  insured. 
They  are  either  express  or  implied. 

2491.  An  express  warranty  ie  a stipulation  or  oondition 
expressed  in  the  policy,  or  so  reform!  to  in  it  as  to  make 
part  of  the  policy.  Implied  warranties  will  be  desig- 
nated in  the  following  chapters  relating  to  different  kinds 
of  insurance. 

2407.— Marine  policies  in  cases  of  doubtful  meaning 
are  construed  by  the  established  and  known  usage  of  the 
trade  to  whioh  the  poliay  relates  ; such  usage  is  held  to 
be  a part  of  the  policy  when  it  is  not  otherwise  expressly 
provided. 

2521.  Loss  for  which  the  insurer  is  liable  is  either  total 
or  partial. 

2522.  Total  loss  may  be  either  absolute  or  constructive. 
It  is  absolute  when  the  thing  insured  is  wholly  destroyed 
or  lost.  It  is  constructive  when  by  reason  of  any  event 
insured  against  the  thing,  though  not  wholly  destroyed 
or  lost,  becomes  of  little  or  no  value  to  the  insured,  or 
the  voyage  and  adventure  are  lost  or  rendered  not  worth 
pursuing.  Before  the  insured  can  claim  for  a construc- 
tive total  loss,  he  must  make  an  abandonment  as 
declared  in  the  following  section. 

2538.  The  insured  may  make  an  abandonment  to  the 


insurer  of  the  thing  insured  in  all  cases  of  its  construc- 
tive tot'd  lose,  and  may,  thereupon,  recover  as  fora  total 
loss.  Without  abandonment  he  is  entitled  in  such  cases 
to  reoover  as  for  a partial  loss  only. 

2543.  The  abandonment  is  made  by  a notice  given  by 
the  insured  to  the  insnrer  of  the  Iosb,  and  that  he 
abandons  to  the  latter  all  his  interest  in  the  thing 
insured. 

2544.  The  notice  of  abandonment  must  be  explicit,  and 
must  contain  a statement,  of  the  grounds  of  abandon- 
ment. The«>e  grounds  most  exist,  and  be  sufficient  at 
the  time  of  the  notioe. 

2545.  Abandonment  on  the  ground  of  the  ship  being 
disabled  by  stranding  cannot  bo  made  if  sho  can  be 
raised  and  pnt  in  a oondition  to  continue  her  voyage  to 
the  place  of  destination.  In  such  case  the  insured  haa 
his  recourse  against  the  insurer  for  the  expense  and  loss 
occasioned  by  the  stranding. 

2547.  Abandonment  made  and  accepted  is  equivalent 
to  transfer,  and  the  thing  abandoned,  with  the  rights 
pertaining  to  it.  becomes  from  the  time  of  abandonment 
the  property  of  tho  insurer.  Tho  aooeptance  may  be 
either  express  or  implied. 

2540.  Abandonment  made  upon  sufficient  ground,  and 
accepted,  is  binding  on  both  parties.  It  cannot  be  de- 
feated by  any  subsequent  event,  or  revoked  otherwise 
than  by  mutual  consent. 

June  2,  3,  and  4. — Sir  John  Karslalce , Q.C.,  and 
Bompae,  for  tho  appellant. — By  the  express  terms 
of  the  policy  the  ship  was  not  allowed  to  be  in  the 
Gulf  of  St.  Lawrence  after  the  15th  Nov.,  nor  to 
proceed  to  Newfoundland  after  tho  1st  Dec.  She 
was  in  tbo  Gulf  after  that  date,  and  there  was  a 
breach  of  an  express  warranty.  Hence  tho  ship 
was  upon  a voyage  not  covered  by  the  policy,  aud 
bo  if  there  was  a total  loss  the  appellants  were 
not  liable  for  it.  The  plaintiff  must  allege  that 
the  voyage  was  within  tho  policy,  but  this  he 
cannot  do,  bccuuse  the  appellauts  specially  exempt 
themselves  from  covering  any  risk  in  the  Gulf  of 
St.  Lawrence  after  the  15th  Nov.  But  oven  if 
this  be  a constructive  total  loss,  the  same  rule 
applies,  because  it  is  not  covered  by  the  policy. 
Even  if  we  accepted  the  abandonment  under  a 
mistaken  view  or  the  facts  we  should  not  be 
estopped  from  denying  our  liability.  [Sir  R.  P. 
Collier.—  If  you  might  give  leavo  beforehand  to 
proceed  upon  the  voyage  at  this  time,  why  could 
you  not  sanction  the  proceeding  afterwards  ? Sir 
Barnes  Peacock. — The  condition  might  be  waived.] 
The  assured,  in  order  to  give  a valid  notice  of 
abandonment,  must  have  sustained  a loss  within 
the  policy.  [SirM.  Smith. — Suppose  you  had  sold 
tho  ship?]  They  might  have  sued  us  for  the  proceeds. 
It  is  alleged  that  taking  possession  of  herwus  an  ad- 
mission that  she  was  lost  within  the  meaning  of 
the  policy.  It  is  true  that  the  appellauts’  agent 
went  down  to  the  place  of  the  wreck,  but  he  went 
there  to  do  his  best  for  all  concerned,  and  not  to 
act  for  the  company  alone  ; this  was  shown  by  the 
fact  that  he  instituted  a salvage  suit  against  the 
ship  and  cargo  to  recover  reward  for  the  services 
rendered.  This  would  have  been  unnecessary  if 
the  appellants  had  been  owners  of  the  ship.  A 
warranty  in  a policy  of  insurance  is  a condition  or 
contingency,  and  unless  that  be  performed  there 
is  no  contract : ( De  Hahn  v.  Hartley  1 T.  R.  343.) 
If  there  is  no  contract  there  can  be  no  waiver, 
and  hence  there  was  never  a valid  abandonment 
so  as  to  create  a constructive  total  loss,  for  which 
the  appellants  are  liable.  Sect.  2549  of  the  Code 
does  not  apply  to  a case  where  there  has  been  no 
loss  under  tne  policy,  but  only  to  cases  where  there 
has  been  a loss,  but  a question  may  arise  as  to 
whether  that  loss  is  total  or  partial ; it  is 
only  applicable  to  cases  where  there  has  been 
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a valid  abandonment : (See  Civil  Code  of  Canada, 
Arta.  2521,  2522.)  There  was  an  actual  recovery 
of  the  stranded  vessel,  and  hence  thero  coaid  bo 
no  abandonment  (Art.  2545) ; this  was  a case  of 
standing  within  that  Article. 

Secondly,  even  if  the  respondent  were  entitled 
to  recover  on  a proper  form  of  pleading,  he  cannot 
recover  here  as  he  claims  only  for  a total  loss 
occurring  in  the  Gulf  of  St.  Lawrence,  whereas 
this  is  at  most  a partial  loss  made  constructively 
total  by  abandonment. 

Thirdly,  the  respondent  can  only  recover  in  pro- 
portion to  his  own  interest  in  the  ship.  The  evi- 
dence clearly  shows  that  he  was  joint  owner  with 
Vigneau,  and  as  he  insured  only  in  his  own  name 
ana  not  as  Vigneau’s  agent  and  does  not  claim  in 
Vigneau’s  interest,  he  can  only  recover  the  amount 
of  his  own  interest.  The  allegation  is  that  the 
respondent  is  interested  in  the  whole  amount.  The 
question  is,  did  he  intend  to  insure  tho  whole 
value  ? and  if  so  had  he  any  insurable  interest 
in  that  value  P Vigneau  owed  him  money,  but 
this  could  givo  no  interest  in  the  ship 
without  some  form  of  mortgage  or  other  se- 
curity. The  property  in  the  ship  remained  in 
Vigneau,  and  the  respondent  could  not  insure  it 
for  his  own  benefit:  ( Irving  v.  Richardso n,  2 
B.  A Ad.  193),  and  it  is  clear  that  he  did  not 
inteud  to  insure  for  Vigneau’s  benefit.  The  in- 
terest covered  by  the  insurance  depends  on  the 
intention  of  the  parties.  Tho  respondent  says  that 
he  intended  to  insure  his  lien  on  one  half  the  ship 
as  well  as  his  own  property  in  the  other  half.  Ho 
believed  he  had  a right  to  such  h lien,  and,  hence, 
an  interest  on  the  whole  ship.  He  did  not  intend 
to  insure  more  than  his  own  interest  aud  he  now 
finds  that  he  has  only  an  interest  in  half.  Ho  can- 
not now  claim  to  have  insured  Vigneau’s  interest 
as  well  as  his  own.  Unless  he  had  not  only  autho- 
rity from  Vigneau  to  insure,  but  intended  to  insure 
Vigneau’s  interest,  the  appellants  can  be  liable  only 
to  the  extent  of  the  respondent’s  interest.  This 
questiou  of  insurable  interest  is  fully  discussed  in 
Ebbsworth  v.  The  Alliance  Marine  Insurance  Com- 
pany {ante,  p.  125 ; L.  Rep.  8 C.  P.  596 ; 29  L.  T. 
Kep.  N.  S.  479). 

Wills,  Q.C.  and  Pauli  for  the  respondent.  — 
Tho  real  meaning  of  the  conditions  in  the  policy, 
stipulating  that  tho  ship  shall  not  be  in  the  Gulf 
of  St.  Lawrence  after  the  15th  Nov.,  nor  proceed 
to  Newfoundland  after  the  1st  Dec.,  is  that  the 
ship  shall  not  come  up  the  Gulf  towards  Montreal 
after  15th  Nov.,  but  may  leave  Montreal  for 
another  port  after  that  date,  provided  she  does  not 
proceed  “ towards  ” Newfoundland  after  1st  Dec. 
The  words  “ proceed  to  Newfoundland  ” must  be 
construed  as  “ proceed  towards  Newfoundland,” 
or  “ set  sail  for  ” that  place  {ColUdqe  v.  Harty, 
6 Ex.  205),  and  if  this  construction  is  put  upon 
them,  the  condition  involves  an  absurdity  if 
the  ship  may  not  be  in  the  Gulf,  going  outward  to 
another  place  after  15th  Nov. ; the  ship  within  the 
policy  may,  on  or  before  1st  Dec.  proceed  from 
any  of  the  ports  named  in  the  policy  to  Newfound- 
land, and  for  that  purpose  pass  through  the  Gulf 
after  that  date ; hence,  to  muke  the  condition  as  to 
the  ship  being  in  the  Gulf  after  15th  Nov.  reason- 
able aud  intelligible,  it  must  apply  only  to  a voyage 
in  which  tho  ship  enters  the  Gulf  going  towards 
Montreal.  At  any  rate  tho  clauso  is  ambiguous, 
and  may  bo  explained  by  parol  evidence  as  to  the 
usage  of  trade  (Civil  Coda,  Art.  2497) ; and  by  the 


ovicionoe  given  it  is  shown  to  be  tho  custom  for 
ships  not  to  enter  the  gulf  later  than  15thNoy.,on 
account  of  the  descending  ice,  and,  moreover,  the 
interpretation  contended  lor  is  that  which  was  put 
upon  the  clauso  by  tho  appellauts’  own  agent,  who 
effected  the  policy. 

Secondly,  even  supposing  the  condition  in 
the  policy  is  against  the  respondent,  never- 
theless the  appellants  have  rondered  them- 
selves liable  for  the  loss  by  accepting  notice 
of  abandonment.  The  acta  of  the  appellants’ 
agent  amounted  to  an  acceptance  of  abandonment. 
The  respondent  gave  due  notice,  and  to  this  notice 
the  appellants  sent  no  reply.  Silence  on  the  part 
of  underwriters  after  notice  of  abandonment  is  in 
itself  sufficient  acceptance  {Hudson  v.  Harrison, 
3 Brod.  and  Bing.  97) ; but  in  this  case  the  under- 
writers dealt  with  tho  ship  as  their  own  property; 
they  raised  her  and  took  her  to  Montreal,  and  lor 
that  purpose  muBt  have  repaired  her  ; at  Montreal 
she  was  sold  in  a suit  of  salvage  instituted  by  them. 
This  was  done  after  the  notice  of  abandonment 
bad  been  given,  and  must  be  construed  as  an 
acceptance  of  abandonment. 

Phillips  on  Insurance,  § 1693  ; 

Peele  ▼.  The  Merchants’  Insurance  Company,  3 
Mason’s  C-  C.  Rep.  27 ; 

PeeU  ▼.  The  Suffolk  Insurance  Company,  7 Pioker- 
ing’s  (Massachusetts)  Rep.  254; 

The  Cincinnati  Insurance  Company  v.  Bake  well, 
4 B.  Monroe’s  ^Kentucky)  Reports. 

The  mere  fact  that  the  ship  was  sold  in  a salvage 
suit  instituted  at  tho  instance  of  the  appellants  or 
their  agent  will  not  free  them  of  their  responsibi- 
lity if  they  have  acted  unreasonably  in  not  giving 
notice  to  the  owner  of  the  meaning  aud  intention 
of  their  acts.  If  then  they  have  constructively 
accepted  abandonment  they  are  now  estopped  from 
denying  a loss  within  tho  policy.  They  cannot 
now  set  up  that  there  has  not  been  a total  loss, 
even  if  there  h&B  been  none  in  law,  nor  can  they 
contend  that  they  are  liable  only  for  a partial  loss; 
they  are  estopped  by  their  own  acts.  The  very 
nature  of  an  estoppel  is  that  something  done  by  a 
person  or  allowed  by  him  to  be  done  prevents  that 
person  from  Betting  up  the  truth.  It  does  not 
matter  if  the  true  state  of  things  is  known  to 
one  only  or  to  both  of  the  parties.  For  instance, 
in  the  case  of  lessor  and  lessee,  where  tho  lease 
has  been  avoided  by  the  breaking  of  a covenant 
by  the  lessee,  tho  subsequent  receipt  of  rent  by 
the  lessor  estops  him  from  setting  up  the  breach, 
whether  the  breach  is  known  to  both  parties  or 
not ; where  an  arbitrator  omits  to  make  his  award 
in  due  time,  but  both  sides  go  on  with  the  re- 
ference, both  are  estoppod  from  setting  up  the 
lapse  of  time  ; whero  a bill  is  drawn  by  a person 
under  disability,  even  if  known,  that  person  is 
estopped  from  setting  up  his  disability;  but 
estoppel  docs  not  depend  upon  the  knowledge  of 
the  parties.  In  this  case  both  parties  had  perfect 
knowledge  of  the  true  state  of  facts,  and  yet  long 
after  acquiring  that  knowledge  act  as  though  the 
true  state  of  facts  would  not  be  raised.  Once 
abandonment  has  been  accepted  the  insurers 
cannot  be  allowed  to  say  that  the  loss  is  not  total. 
They  have  admitted  the  loss  to  be  of  that  descrip- 
tion, and  have  agreed  to  t&ko  possession  of  the 
property,  and  by  the  abandonment,  the  whole 
Interest  of  the  respondent  has  passed  to  the 
appellants. 

Smith  r.  Robert ion.  2 Dow’s.  Pari.  Cm*  474; 

Canadian  Civil  Cods,  Art.  2547 ; 
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The  Cincinnati  Insurance  Company  v.  Bakewcll  (ubi 
sup.). 

Admitting  for  argument  that  the  condition  is 
against  the  respondent,  the  contention  that  the 
ship  was  upon  a voyage  for  which  she  was  not 
insured  is  untenable ; she  was  insured  upon 
a voyage  from  Montreal  to  Newfoundland,  subject 
to  a warranty  that  she  should  not  go  on  that 
voyage  at  a particular  time ; having  gone  on  that 
voyage  at  that  time  she  committed  a breach  of 
warranty.  But  that  breach  the  appellants  have 
waived  by  accepting  abandonment  with  knowledge 
of  the  facts  : (See  Arnould  on  Insurance,  4th  edit., 
p.  859,  note.) 

Thirdly,  what  was  the  insurable  interest  of 
the  respondent,  and  wliat  amount  is  he  entitled 
to  recover?  The  respondent  had  an  insur- 
able interest  in  the  ship,  and  this  was  a valued 
policy.  It  is  the  rule  that  where  there  is  an 
insurable  interest  and  a valued  policy  the  amount 
recoverable  is  according  to  the  valuation,  and  the 
parties  are  bound  by  that  valuation  : (Arnould  on 
Insurance,  4th  edit.,  pp.  284,301).  [Sir  Barnes 
Peacock. — If  a ship  is  valued  at  70001.,  and  the 
plaintiff  has  only  an  insurable  interest  in  half, 
can  he  recover  under  a valued  policy  for 
70001.,  the  full  amount?]  Yes,  unless  there 
has  been  a fraudulent  over-valuation.  The 
valuation  is  conclusive  of  the  interest  of  the 
assured  unless  there  is  fraud.  It  is  laid  down  in 
Arnould  p.  284:  “The  difference  in  point  of  effect 
between  a valued  and  an  open  policy  is,  that 
under  an  open  policy  in  case  of  loss  the  assured 
must  prove  the  actual  value  of  the  subject  of  in- 
surance ; under  a valued  policy  he  need  never  do 
so,  the  valuation  in  the  policy  being  conclusive 
between  the  parties  exoept  in  the  case  of  fraud.*' 
[Sir  Barnes  Peacock. — The  assured  need  not 
prove  the  value  of  the  thing  insured,  but  must  ho 
not  prove  the  extent  of  his  own  interest?]  It  has 
been  distinctly  held  that  where  an  assured  is 
interested  in  any  part  of  the  thing  ho  may  recover 
on  a valued  policy  in  his  own  name  to  the  amount 
of  the  valuation ; it  must  be  tAken  that  the  value 
insured  is  the  value  of  the  plaintiff* s interest : 

Verse  v.  Aguilar,  3 Taunt.  506  ; 

Ebbsuorth  v.  The  Alliance  Marine  Insurance  Com- 
pany (ttW.  tup.)  ; 

Robertson  r.  Hamilton,  14  East,  522. 

Moreover,  the  plaintiff  had  an  insurablo  interest  in 
the  whole  of  the  ship.  He  had  advanced  money 
to  pay  the  purchase  money  to  Vigneau  the  co- 
owner  and  had  such  control  over  the  share  of  the 
latter  as  entitled  him  to  insure  it  in  his  own  name: 
(Seo  Phillips  on  Insurance,  6§  180,  208,  and  the 
cases  there  quoted.)  The  evidence  establishes  that 
the  plaintiff  nad  authority  from  Vigneau  to  insure 
Vigneau’s  interest  in  the  ship  ana  to  receive  the 
amount  of  any  losses  paid.  But  even  without 
any  express  authority  to  receive  the  amount  of 
losses  the  respondent  being  authorised  to  insure 
was  Vigneau’s  agent  and  can  suo  in  his  own  name 
to  recover  Vigneau’s  loss : ($ee  Phillips  on  Insur- 
ance, §§  383,  1965.) 

Bompae  in  reply.  Cur.  adv.  vuU. 

June  26,  1874.  — Judgment  was  delivered  by 
Sir  Barnes  Pf,acock. — The  respondent,  Joel  Lednc, 
is  the  plaintiff,  and  the  appellants,  the  Provincial  | 
Insurance  Company  of  Cmiudu,  are  the'  defendants  i 
in  a suit  brought  in  the  Superior  Court  for  Lower  ' 
Canada,  district  of  Montreal,  upon  a policy  of  in-  j 


surance  upon  the  body,  tackle,  appArol,  and  other 
furniture  of  the  schooner  Babineauet  Qaudry. 

The  policy  was  effected  by  the  plaintiff  as  well  in 
his  own  name  as  for  and  in  the  name  and  names  of 
all  and  every  other  person  and  persons  to  whom 
the  same  did,  might,  or  should  appertain,  in  part 
or  in  all,  for  5000dols.  upon  the  said  ship,  Ac.,  be- 
ginning the  adventures  at  and  from  Montreal  to 
trade  between  the  Island  of  Newfoundland,  Nova 
Scotia,  West  India  Islands,  Cuba,  safe  ports  in  the 
United  States,  and  Quebec  and  Montreal,  to  and 
from  ports  in  the  Lower  Provinces,  the  risk  com- 
mencing at  noon  of  the  15th  Dec.  1866,  and  ending 
at  noon  of  the  15th  Dec.  1867.  The  vessel,  Ac., 
were  valued  at  7000  dols.,  and  it  was  agreed  that,  in 
case  a total  loss  should  be  claimed  for  or  on  account 
of  any  damage  or  charge  to  the  Baid  vessel,  the 
only  basis  of  ascertaining  the  value  should  be  her 
valuation  in  the  said  policy.  Tho  vessel  was  war- 
ranted free  of  war  risk.  The  policy  contained  a 
stipulation  in  the  following  words : “ Not  allowed 
under  this  policy  to  enter  the  Gulf  of  St.  Lawrence 
before  tho  25th  April,  nor  to  be  in  the  said  Gulf 
after  the  15th  Nov.  Nor  to  proceed  to  Newfound- 
land after  the  1st  Dec.,  or  before  the  15th  March, 
without  payment  of  additional  premium  and  leave 
first  obtained,  war  risk  and  sealing  voyages  ex- 
cepted.” 

It  may  bo  taken  as  against  the  plaintiff  that 
the  vessel  left  the  port  of  Montreal  on  16th  Nov. 
1867,  for  the  port  of  St.  John  Newfoundland, 
and  that  she  was  wrecked  between  the  1st  and  5th 
Dec.  1867,  about  twenty  miles  below  tho  West 
Point  of  the  Island  of  Anticosti,  in  the  Gulf  of 
St.  Lawrence.  (See  tho  plaintiff's  declaration, 
Record,  p.  14 ; and  his  protest,  Record,  pp.  19  and 
20,  pars.  5,  7,  8,  and  9.) 

It  was  contended  on  the  part  of  the  plain- 
tiff that  notwithstanding  tho  vessel  was  lost 
in  the  Gulf  of  St.  Lawrence  after  the  15th 
Nov.  1867,  the  case  did  not  fall  within  that 
part  of  the  warranty  or  condition  by  which  it 
was  declared  that  she  was  not  to  be  in  the  said 
Golf  after  15th  Nov.  Tho  argument  in  support  of 
that  contention  was  that  the  words,  “ to  proceed  to 
Newfoundland,”  mast,  according  to  the  aeoision  of 
Colledgo  v Hatty  (6  Ex.  Rep.  205)  be  read  in  the 
sense  of  “ to  proceed  towards,” or  “ to  set  sail  for” 
Newfoundland,  and  that  if  read  in  that  sense,  it 
would  be  inconsistent  to  allow  a vessel  to  set  sail 
from  Montreal  to  Newfoundland  on  or  before  the 
1st  Dec.,  and  not  to  allow  her  to  enter  the  Gulf  of 
St.  Lawrence  after  15th  Nov.  It  was,  therefore, 
urged  that  the  first  part  of  the  condition  by  which 
it  was  declared  that  the  vessel  was  not  allowed  to 
enter  the  Gulf  of  St.  Lawrence  after  the  15th  Nov., 
applied  only  to  the  case  of  entering  the  Gulf  for 
the  purpose  of  proceeding  upwards ; and  in 
support  of  that  argument  the  evidence  of  Bazil  de 
Roy  was  referred  to,  in  which  he  stated  that  it 
was  the  custom  of  navigators  to  leave  the  port  of 
Montreal  at  any  time  in  the  month  of  November, 
for  the  purpose  of  going  down  the  Gulf,  but  that 
for  the  purpose  of  going  up  the  river,  they  did  not 
generally  enter  the  Gulf  later  than  the  15th  Nov., 
and  that  the  reason  was  that  the  ioe  then  began  to 
descend,  and  the  navigation  became  dangerous 
(Record,  p.  77). 

Mr.  Routh,  a commission  merchant,  who  was 
the  agent  of  the  defendants  at  Montreal,  through 
whom  the  policy  was  effected,  stated  that  he 
understood  by  the  clause  that  the  vessel  was 
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not  to  be  in  the  Gulf  after  the  15th  Nov., 
that  is  to  say,  coming  west ; and  going  east  not  to 
proceed  to  Newfoundland  after  the  1st  Dec.,  <fcc. 
On  cross-examination,  he  stated  he  did  not  under- 
take to  do  anything  beyond  giving  his  opinion  of 
the  reading  of  the  clause. 

Their  Lordships  arc  of  opinion  that  the  claaso 
is  very  clear,  that  the  opinion  of  Mr.  Routh 
is  not  admissible,  and  that  to  put  upon  the 
clause  such  a construction  as  that  contended  for 
would  be  to  make  a new  agreement  for  the  parties, 
instead  of  construing  that  which  they  made  for 
themselves. 

The  only  way  in  which  a doubt  is  created  as 
to  the  construction  of  the  clause,  is  by  reading 
the  latter  part  of  it,  as  declaring  that  the  vessel 
might  proceed  from  any  of  the  ports  mentioned 
in  the  policy  to  Newfoundland  on  or  before  the 
1st  Dec.,  notwithstanding  they  might  have  to 
pass  through  the  Gulf  after  the  15th  Nov.  That, 
however,  is  not  the  true  construction  of  the 
clause.  As  their  Lordships  read  it,  the  vessel 
was  neither  to  be  in  the  Gulf  of  St.  Lawrence  after 
the  loth  Nov.,  nor  to  proceed  to  Newfoundland 
from  any  port  after  the  1st  Dec.  There  is  nothing 
inconsistent  or  unreasonable  in  giving  effect  to  the 
words  used,  and  in  holding  that  the  vessel, 
whether  proceeding  from  Montreal  or  from  any 
other  port,  was  not  to  he  in  the  Gulf  of  St.  Law- 
rence after  the  15th  Nov. 

Their  Lordships  are,  therefore,  of  opinion  that 
the  appellants  are  not  liable  for  the  loss  un- 
less they  have  rendered  themselves  liable  by 
accepting  the  notice  of  abandonment. 

As  regards  that  question,  it  may  be  taken  as 
proved  that,  within  a reasonable  timo  after  the 
plaintiff  first  heard  of  the  loss  of  the  vessel,  he 
gave  notice  of  abandonment  to  the  company’s 
agent  at  Montreal.  (See  Appellant’s  case,  in  the 
appeal  to  the  Court  of  Queen’s  Bench,  Record,  p. 
60.)  It  is  there  said,  “ The  respondent  heard  of 
the  loss  of  the  vessel  on  the  19th  May  1868,  and 
thereupon  left  the  notification  and  protest  with 
the  company’s  agent  at  Montreal.  This  document 
does  not  appear  to  have  reached  the  company’s 
head  office  at  Toronto  until  the  19th  June  folio  w- 

r.  McCuaig,  the  agent,  however,  gave  evi- 
dence to  the  effect  that  the  notice  of  abandon- 
ment was,  to  the  best  of  his  knowledge,  served 
upon  him  on  the  19th  May  1868,  and  that  the  said 
paper  was  sent  by  him  to  the  head  office  of  the 
company  at  Toronto  on  the  same  day  or  the  next 
day  (Rocord,  d.  82). 

Their  Lordships  see  no  reason  to  doubt  the 
truth  of  that  statement.  Mr.  Crocker,  who  was 
a director  and  the  manager  and  agent  of  the 
company  up  to  the  month  of  Aug.  1870,  when 
examined  as  a witness  for  the  defendants,  de- 
clared that  the  copy  of  the  notice  of  abandon- 
ment was  received  at  the  office  of  the  defendants 
in  Toronto  on  the  18th  June  1868  (Record,  p.  64, 
line  20).  On  crosB-examination,  however,  he  stated 
that  he  did  not  receive  a copy  of  the  notioe  through 
Mr.  McCuaig,  that  he  received  it  from  Mr. 
McGregor,  who  sent  it  to  him  from  Quebec.  That 
copy,  if  sent  by  Mr.  McGregor  from  Quebec,  mpst 
have  been  a different  copy  from  that  sent  by  Mr. 
McCuaig.  Indoed,  one  of  the  learned  counsel  for 
the  respondents  was  forced  to  admit  upon  tho  ar- 
gument that  the  copy  notice  sent  by  Mr.  McGregor 
and  tho  notice  of  which  Mr.  McCuaig  spoke,  must 


have  been  different  copies.  The  protest  and  notice 
of  abandonment  is  set  out  at  p.  19  of  the  Record. 
It  gave  notioe  of  the  time  and  place  of  the  wreck, 
demanded  payment  of  the  5000  dollars  for  which 
the  vessel  was  insured,  and  relinquished  and  aban- 
doned to  the  defendants  all  the  rights,  claims,  title, 
and  interest  of  the  plaintiff  in  tho  said  vessel. 

Both  the  Superior  Court  and  the  Court  of  Queen’s 
Bench  on  appeal,  found  that  the  abandonment  was 
accepted  by  the  defendants.  Two  of  the  learned 
judges  of  the  Court  of  Queen’s  Bench  dissented 
from  the  judgment  of  that  court;  Mr.  Justice 
Monk,  however,  dissented  only  on  the  question  of 
damages  : Mr.  Justice  Badgley  alone  dissented  as 
to  the  acceptance  by  the  defendants  of  the  aban- 
donment. It  was  proved  by  McGregor  that  on 
the  *24th  May  he  was  instructed  by  the  manager 
of  the  insurance  company  to  proceed  to  Gasp6,  in 
the  Gulf  of  St.  Lawrence,  to  look  after  any  interest 
company  might  have  in  the  cargo  or  in  the 
vessel.  He  also  stated  that  the  defendants  had 
constantly  acted  as  salvors  and  saved  vessels,  and 
been  allowed  salvage  for  such  service.  But, 
whether  the  defendants  had  acted  as  salvors  on 
other  occasions  or  not,  the  instructions  which  Mr. 
McGregor  received,  and  upon  which  he  acted,  were 
to  look  after  any  interest  tho  company  might  have 
in  the  cargo  or  in  the  vessel.  He  stated  that  he 
went  to  Anticosti,  and  was  thereon  the  15th  June; 
that  he  went  to  the  vessel,  which  he  found  about 
twenty  miles  from  the  lighthouse,  near  the  centre 
of  the  island,  on  the  south-west  side  ; that  she  was 
lying  bottom  up,  with  her  bow  out  in  the  Gulf, 
and  her  rigging,  anchor,  and  chains  lying  just  at 
her  bow  ; that  a hole  had  been  cut  in  her  side  for 
the  purpose  of  taking  out  her  cargo.  He  further 
stated,  that  after  disposing  of  her  cargo,  he  got 
material  and  raon,  and  went  back  to  the  island  and 
took  the  vessel  off,  and  brought  her  to  Gasp6, 
where  he  left  her  and  went  home.  He  said, 

“ After  I got  to  Toronto  I endeavoured  to  got  the 
salvage,”  but  he  was  wholly  silent  as  to  the  person 
from  whom,  and  the  manner  in  which,  he  en- 
deavoured to  get  it.  He  proceeded:  “When  I 
found  I could  not  get  it,  I went  down  in  September 
and  brought  the  vessel  up  to  Montreal,  whero  she 
has  since  been  proved.”  It  was  proved  that  tho 
sale  was  made  after  a decree  of  the  Vice-Admiralty 
Court,  in  a proceeding  in  rem  for  salvage  (p.  54), 
and  it  is  stated  by  Mr.  Justice  Badgley  that  she 
was  sold  under  Admiralty  process : (Sapp.  Record, 

p.  6). 

The  case  of  Hudson  v.  Harrison  (3  Brod.  & 
Bing.  97)  was  cited  as  an  authority  to  show  that 
tho  silence  of  an  iusuror  has  been  construed  to  bo 
an  acceptance  of  an  abandonment.  It  is  not  neces- 
sary to  go  to  that  length  in  this  case.  Their  Lord- 
ships  consider  that  Mr.  Justice  Story  was  correct 
in  stating  that  an  insurer  is  not  bound  to  signify 
his  acceptance  of  an  abandonment.  If  he  says 
nothing  and  docs  nothing,  the  proper  conclusion  is 
that  he  does  not  mean  to  accept.  In  the  case  of 
J? eele  r.  The  Merchant s’  Insurance  Company  (3 
Mason’s  C.  C.  Reps.  27 ; Phillips  on  Insurance, 
3rd  edit.,  391),  it  was  held  by  Mr.  Justice  Story 
that  the  floating  and  repairing  of  a stranded  ship 
by  the  undei^mters,  though  it  was  done  with  the 
intention  of  surrendering  to  the  assured,  was  a con- 
structive acceptance  of  an  abandonment.  In  the 
case  of  Pf'ele  v.  The  S"jF<ilk  Insurance  Company { 7 
Pickering’s  Reps.  254;  Phillips,  390),  the  Supreme 
Court  of  Massachusetts  held  that  though  the  under- 
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writers  had  a right  to  keep  possession  of  a Rhip 
lor  a reasonable  time  to  repair  it,  jet  that  their 
keeping  it  for  an  unreasonable  time  for  that  our- 
pose  was  a constructive  acceptance  of  the  abandon- 
ment. It  has  also  been  held  that,  if  the  under- 
writers take  possession  of  a vessel  after  an  aban- 
donment, and  proceed  to  repair  without  giving 
notice  of  their  object,  it  is  an  acceptance:  ( The 
Cincinnati  Insurance  Company  v.  Bakewell,  4 B. 
Monroe’s  Rep.,  Kentucky,  541.) 

In  the  present  case  the  defendants  were  not 
merely  silent,  but  they  were  active,  and  by  their 
agent,  Mr.  McGregor,  took  possession  of  the  vessel 
after  notice  of  abandonment  had  been  sent  to 
the  head  office  at  Toronto ; and  the  vessel 
was  kept  in  the  possession  of  the  defendants  from 
the  time  it  was  raised  and  taken  into  Gaspe  until 
it  was  arrested  at  the  instance  of  the  defendants 
by  the  Vice-Admiral ty  Court,  and  it  must  have 
been  repaired  before  it  was  taken  to  Montreal. 

Mr.  McGregor  stated,  in  his  evidence,  that  he  left 
the  vessel  at  Gaspe  when  he  returned  to  Toronto ; 
but  there  can  be  no  doubt  that  it  was  left  in  the 
charge  of  some  person  on  behalf  of  the  company  from 
that  time  until  the  month  of  September  following, 
when  he  returned  to  Gasp<$,  and  took  the  vessel  up 
to  Montreal ; and,  at  all  events,  the  vessel  having 
been  raised  and  taken  into  Gasp£  by  the  agent  of 
the  defendants,  must  be  assumed  to  have  remained 
in  their  possession  until  proved  to  have  been  de- 
livered over.  There  is  no  evidence  that  the  plain- 
tiff, at  any  time  during  that  period,  had  notice  of 
the  object  with  which  the  defendants  took  and 
retained  possession  of  the  vessel,  or  that  they  dis- 
puted their  liability  for  the  loss  upon  the  ground 
of  a breach  of  warranty,  or  that  they  repudiated 
the  notice  of  abandonment.  There  was  nothing  to 
lead  the  plaintiff  to  suppose  that  the  defendants 
repudiated  altogether  their  liability  under  the 
policy  and  the  notice  of  abandonment,  and  tbat 
they  were  acting,  not  as  iusurers,  but  as  mere 
ordmnry  salvors,  who  had  no  interest  what- 
ever in  the  vessel,  and  their  Lordships  cannot 
believe  that  they  acted  merely  in  that  capacity. 
The  remarks  of  the  court  in  the  case  above 
cited  of  the  Cincinnati  Insurance  Company  v. 
BakeweU,  are  very  applicable  to  the  present  as  re- 
gards that  suggestion. 

Mr.  Justice  Badgley  considered  that  the  decree 
of  the  Vice-Admiralty  Court  in  favour  of  the 
defendants  proved  them  to  bo  mere  salvors  of 
the  vessel : (Supp.  Record,  p.  6,  line  43.)  But 
their  Lordships  do  not  concur  in  that  view. 
That  decree  is  dated  the  23rd  April  1869.  It  does 
not  appear,  nor  is  it  very  material,  at  what  time 
the  suit  in  the  Vice-Admiralty  Court  was  com- 
menced. It  is,  however,  stated  by  Mr.  Justice 
Badgley  (Supp.  Record,  p.  5),  and  the  fact  is  pro- 
bably so,  that  the  vessel  was  libelled,  pending  the 

resent  action  in  the  Superior  Court.  It  was, 

owever,  a a proceeding  in  rem,  and  not  against 
the  plaintiff  personally.  It  would  have  been  no 
answer  in  that  proceeding  for  tho  plaintiff  to  have 
alleged  that  he  nad  no  interest  in  the  vessel ; that 
by  virtue  of  the  insurance,  tho  loss,  the  abandon- 
ment, and  tho  acceptance  thereof,  the  vessel  had 
become  the  property  of  tho  defendants.  If  the 
defendants  thought  tit  to  libel  their  own  vessel  for 
salvage,  it  was  no  concern  of  the  plaintiff’s,  nor 
was  he  bound  to  appear.  He  could  not  have  de- 
fended that  suit  without  alleging  that  lie  had  an 
interest  in  tho  vessel,  and  thereby  prejudicing  his 


own  action  on  the  policy  and  his  contention  that 
the  defendants  hod  accented  the  abandonment. 

Mr.  Croker  stated  tnat  McGregor  was  never 
instructed  to  accept  an  abandonment,  and  that 
abandonments  could  be  accepted  only  at  the  head 
office  and  by  writing ; but  McGregor  was  instructed 
to  look  after  the  interests  of  the  company,  and  if 
his  acts  in  pursuance  of  those  instructions,  coupled 
with  the  nonrepudiation  of  the  notice  of  abandon- 
ment, amounted  to  an  acceptance,  or  were  evidence 
from  which  an  acceptance  might  be  inforred,  the 
defendants  are  bound  by  those  actB.  The  question 
as  to  whether  the  abundonment  has  been  construc- 
tively accepted  is  a mixed  question  of  law  and  fact. 
Unfortunately,  we  have  not  the  reasons  of  the  ma- 
jority of  the  judges.  Their  Lordships  are  of  opinion 
that  the  acta  of  the  defendants,  by  their  agent, 
McGregor,  in  regard  to  the  vessel  after  notice  of 
abandonment,  and  especially  their  repairing  the 
vessel  and  retaining  it  in  their  possession  from  the 
time  when  it  was  raised  up  to  the  time  of  their 
libelling  it  in  the  Vice- Admiralty  Court,  without 
repudiating  that  notice  or  informing  the  plaintiff 
as  to  tho  character  in  which  they  were  acting,  were 
evidence  of  an  acceptance  of  the  abandonment. 
They  would  not  reverse  the  concurrent  decisions 
of  two  courts  upon  a question  of  fact,  except  upon 
the  clearest  conviction  that  they  were  wrong.  In 
the  present  case,  they  are  of  opinion  that  the  courts 
were  correct  in  finding  that  the  abandonment  was 
accepted.  Their  Lordships’  view  upon  this  part 
of  the  case  would  be  tho  same  even  if  Mr.  McCuaig 
had  not  forwarded  the  notice  of  abandonment  to 
the  head  office  before  the  18th  June. 

Then,  as  to  the  effect  of  that  acceptance,  it 
was  contended  that,  as  there  was  no  loss  for 
which  the  defendants  were  liable,  the  notice 
of  abandonment  was  inoperative,  and  that  the 
acceptance  of  it  could  not  convert  a partial 
loss  for  which  the  defendants  were  not  liable 
into  a total  loss  for  which  they  were  liablo. 
Articles  2521  and  2522  of  the  Civil  Code  were  re- 
ferred to,  and  it  was  urged  that  there  could  be  no 
loss  within  the  meaniug  of  the  Code  unless  it  was 
caused  by  an  event  insured  agaiust.  Mr.  Justice 
Badgley  was  of  that  opinion,  and  ho  considered  that 
at  most  there  was  only  a partial  loss,  which  could 
not,  under  Articles  2544  and  2545,  be  converted 
into  a total  loss  by  notice  of  abandonment.  That 
learned  judge  said,  '*  implications  of  acceptance  are 
not  favoured,  and  can  have  no  effect  or  validity  in 
contravention  of  the  positive  fact  upheld  by  Article 
2545  of  the  actual  recovery  of  tho  st  randed  vossel:  ” 
(Supp.  Record,  p.  10,  line  6.)  He  was  also  of  opi- 
nion that  the  fact  of  the  restoration  and  recovery 
of  the  stranded  vessel  prevented  abandonment  at 
all. 

It  appears  to  their  Lordships  that  the  learned 
judge  did  not  sufficiently  advert  to  tho  distinction 
between  a mere  notice  of  abandonment  and  a valid 
abandonment,  or  a notico  of  abandonment  which 
has  been  accepted. 

Their  Lordships  are  of  opinion  that  the  present 
case  did  not  fall  within  Article  2545,  upon 
which  Mr.  Justice  Badgley  bo  much  relied.  It 
was  not  a case  of  mere  stranding.  The  vossel 
could  not  havo  been  raised  and  put  into  a 
condition  to  continue  her  voyage  to  the  place  of 
destination.  Further,  it  appears  to  their  Lord- 
whips  that  Article  2545  must  bo  read  in  conjunc- 
tion with  Articles  2538,  2543,  and  2544,  and  that  it 
docs  not  apply  to  the  case  of  an  abandonment 
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which  has  been  accepted.  It  puts  the  case  of 
stranding  very  much  upon  the  same  footing  as 
that  upon  which  it  stands  under  the  law  of  this 
country.  Abandonments  made  and  accepted  are 
treated  of  in  Article  2547.  It  is  there  said : 
“ Abandonment  made  and  accepted  is  equivalent  to 
transfer,  and  the  thing  abandoned,  with  the  rights 
pertaining  to  it,  becomes  from  the  time  of  aban- 
donment the  property  of  the  insurer.  The  accept- 
ance may  bo  cither  express  or  implied. 

Article  2549  of  the  Code  was  intended  to  pre- 
vent a notice  of  abandonment  when  accepted  from 
being  defeated  by  any  subsequent  event. 

The  Superior  Court  held  that  the  plaintiff  was 
estopped,  by  the  acceptance,  from  urging  against 
the  plaintiff  objections  founded  upon  the  breaches 
of  condition,  and  awarded  the  plaintiff  half  the 
amount,  viz.,  3500  dollars,  of  the  declared  value  of 
the  vessel.  The  Court  of  Queen’B  Bench,  Mr.  Justice 
Badgley  dissenting,  held  that  the  allegations  set 
forth  by  the  plaintiff  in  his  declaration,  which 
included  an  allegation  of  acceptance,  were  fully 
proved;  and  that  by  reason  thereof  and  of  the 
abandonment  accepted  by  the  company,  the  plain- 
tiff was  entitled  to  recover  the  full  amount  insured, 
viz.,  5000  dollars.  Mr.  Justice  Monk  dissented  on 
the  question  of  amount  only.  He  considered  that 
the  plaintiff  was  entitled  to  recover  but  only  one- 
half  of  the  amount  insured. 

They*  LordshipB  are  of  opinion  that  by 
the  acceptance  of  the  abandonment,  the  defen- 
dants became  liable  as  for  a total  loss.  In 
Smith  v.  Robertson  (2  Dow’s  Pari.  Cas.  474), 
it  was  held  that  the  insurers  could  not  be 
allowed  to  say  that  the  loss  was  not  total  after 
they  had  acquiesced  in  the  abandonment  as  for  a 
total  loss,  and  had  thereby  admitted  that  the  losf. 
was  a loss  of  that  description.  In  that  case  the 
insurer  had  no  right  to  abandon,  but  merely  a 
right  to  give  notice  of  abandonment.  But  tbo 
moment  the  notice  was  accepted,  the  abandonment 
took  effect;  the  loss  immediately  became  tanta- 
mount to  a total  loss  ; and  the  insurers  were  pre- 
cluded from  relying  npon  the  subsequent  recovery 
of  tbo  property  because  they  were  not  allowed  to  , 
say  that  the  loss  was  not  total.  This  case,  as  it 
appears  to  their  Lordships,  gets  rids  of  the  objec- 
tion of  Mr.  Justice  Badgley  to  the  form  of  the 
plaintiff's  declaration  at  page  7,  line  25,  Supple- 
mental Record.  He  there  says  : **  Now  tho  only 
loss  alleged  in  the  delaration  is,  that  le  dit  nctvire 
aurait  peri  corps  et  biens  dans  le  Qolfe  Saint 
Laurent , faisant  un  naufrage  entier  et  com  pie  t, 
which  is  the  absolute  total  loss  of  the  Code  article, 
where  the  thing  insured  is  wholly  destroyed  and 
lost,  in  other  words,  submerged  in  the  Gulf  of  St. 
Lawrence.  As  matter  of  fact,  the  alleged  total  loss 
is  not  true,  and  has  been  disapproved,  but  it  is  tho 
only  one  alleged,  and  the  insurers  cannot  be  made 
to  suffer  from  any  other  description  of  loss  or  causo 
of  action  than  that  charged;  and  in  strict  justice 
the  appellant’s  action  should  be  dismissed,  unless, 
under  the  rule  of  practice,  he  should  olect  to  amend 
his  declaration  to  meet  the  proof  of  the  case,  which 
as  it  is,  admits  of  no  effective  abandonment  with  its 
alleged  acceptance,  as  set  out  in  the  declaration.” 

Their  Lordships  would  deeply  regret  if  an  objec- 
tion to  tho  mero  form  of  tho  declaration,  which  does 
not  affect  the  merits  of  the  case,  should  compel 
them  to  decide  against  the  plaintiff,  but  they  are 
relieved  from  that  difficulty  by  the  above-mentioned 
case  in  the  House  of  Loras,  in  which  it  was  held 


that  the  insurers  after  acceptance  could  not  be 
allowed  to  say  that  the  loss  was  not  total. 

It  was  contended  that  the  vessel  was  not  insured 
at  the  time  when  she  was  lost,  as  the  insurance  did 
not  extend  to  a loss  in  the  Gulf  of  St.  Lawrence  after 
the  loth  Nov.,  and  that  an  abandonment  can  be  of 
no  avail  when  there  is  no  insurance.  But  the 
vessel  was  in  fact  insured : the  loss  occurred  dur- 
ing the  time  and  upon  a voyage  described  in  the 
policy,  but  there  was  a breach  of  one  of  the  war- 
ranties or  conditions  expressed.  In  the  case  of  The 
Cincinnati  Insurance  Company  v.  J Bake  well,  the 
insurance  was  merely  against  a total  loss.  But  it 
was  held  that  the  insurers  could  not,  after  accept- 
ance of  an  abandonment,  rely  upon  the  fact  that 
the  loss  was  not  total,  and,  consequently,  that  it 
was  a loss  within  the  terms  of  the  policy. 

There  is  no  distinction  in  principle  between  an  ex- 
press and  & constructive  acceptance  of  an  abandon- 
ment. The  effect  produced  upon  the  rights  of  the 
parties  is  tho  same  in  both  cases.  Suppose  the 
defendants,  upon  tho  receipt  of  the  notice,  bad 
written  to  tho  plaintiff  and  said  that,  os  the  loss 
took  place  in  the  Gulf  of  St.  Lawrence  after  the 
15th  Nov.,  they  did  not  consider  themselvos  in 
strictness  liable  to  make  good  tho  loss  ; that  they 
found  upon  inquiry  that  Mr.  Routh,  their  agent  at 
Montreal,  through  whom  the  insurance  was  effected, 
was  under  the  impression  that  that  purt  of  the 
warranty  which  declared  that  the  vessol  was  not 
to  bo  in  the  Gulf  of  St.  Lawrence  after  the  15th 
Nov.  applied  merely  to  the  case  of  its  going  west, 
and  that,  under  those  circumstances,  they  did  not 
consider  it  right  to  avail  themselves  of  the  breach 
of  warranty  ; that  they  accepted  the  abandonment, 
and  would  mako  tho  best  they  could  for  themselves 
of  the  salvage,  and  would  settle  as  for  a total  loss. 
Or  suppose  they  had  gone  further,  and  stated  that 
they  concurred  with  Mr.  Routh  in  his  construction 
of  the  policy,  and  that  they  accepted  the  abandon- 
ment. Suppose  that,  after  they  had  raised  the 
vessel  they  had  sold  her  for  10,000  dollars  in  excess 
of  the  salvage  expenses,  it  is  clear  that  tho  plaintiff 
conld  not  have  turned  round  and  claimed  the  full 
amount  of  tho  proceeds  of  the  vessel  upon  the 
ground  that  the  loss  was  not  caused  by  a risk 
insured  against,  and  that  he  had,  consequently, 
no  right  to  give  notice  of  the  abandonment,  if 
the  plaintiff  could  not  have  treated  the  abandon- 
ment as  a nullity,  surely  the  defendants  cannot  be 
allowed,  after  acceptance,  to  rely  upon  a breach  of 
the  warranty  or  condition  of  wnich  they  had  full 
notice  at  the  time  of  their  acceptance  of  the  aban- 
donment. Estoppels  are  mutual.  If  the  mouth 
of  one  party  is  closed,  so  also  is  that  of  the  other. 
By  the  abandonment  aud  the  acceptance  of  the 
abandonment  the  matter  was  closed.  The  whole 
interest  of  the  plaintiff  in  the  thing  abandoned  was 
transferred  to  the  defendants  aud  became  their 
property  : (Art.  2547). 

There  are  many  cases  in  which  it  may  be  very 
doubtful  whether,  in  point  of  law,  the  particular 
facts  amount  to  a breach  of  warranty.  But  if, 
after  a constructive  total  loss  and  notice  of  aban- 
donment, tho  insurer,  with  full  knowledge  of  all 
tho  facta,  accepts  the  notice  of  abandonment,  he 
cannot,  when  called  upon  to  pay  tho  amount  in- 
sured, resile  and  rely  npon  a breach  of  warranty. 

Tho  effect  of  acceptance  iB,  as  remarked  by  Mr. 
Arnould,  well  expressed  by  Boulay  Paty — Cours  de 
Droit,  Comm.,  tit.  xi,  sec.  7,  vol.  4,  p.  380: — “ Par 
lour  acceptation  voluntaire  il  s’est  fair  un  pacte 
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entre  lea  parties  qui  a tout  termini  :M  (Amould, 
p.  1173,  note  x.) 

The  only  remaining  question  ia  as  to  the  amount 
to  which  the  plaintiff  is  entitled.  Jean  Baptiste 
Vigneau  proved  that  his  brother,  Benjamin  Vig* 
neau,  who  was  the  captain  of  the  vessel  and 
was  lost  in  her,  told  him  that  he  was  in  dobt 
to  the  plaintiff,  that,  in  order  to  give  him 
a guarantee  for  the  debt,  he  had  authorized 
him  to  insure  the  vessel  Babineau  et  Qaudry  in 
his  own  name  alone,  to  the  end  that  if  the  vessel 
should  be  lost  the  plaintiff  might  receive  the  whole 
of  tho  insurance  money,  and  pay  himself  the 
amount  which  Benjamin  Vigneau  owed  him. 

Their  Lordships  consider  that  this  declaration  of 
the  deceased  against  his  own  interest  was  evidence 
sufficient  to  prove  that  the  plaintiff  was  authorized 
by  Benjamin  Vigneau  to  insure  the  half  of  tho 
vessel  which  belonged  to  him,  and  to  receive  the 
amount  insured.  This,  coupled  with  the  interest 
which  the  plaintiff  had  in  the  other  half  of  the 
vessel,  entitled  him  to  insure  the  whole  vessel,  and 
to  recover  the  full  amount  insured. 

Mr.  Justice  Badgley  appears  to  have  overlooked 
the  evidence  of  Jean  Baptiste  Vigneau,  when  the 
learned  judge  stated  that  the  plaintiff’s  interest  in 
the  insurance  money  did  not  exceed  one-half  share 
thereof.  It  is  dear  that  an  agent  who  insures  for 
another  with  his  authority  may  suo  in  his  own 
name  : (Phillips  on  Insurance,  par.  1965).  The 
mortgage  did  not  affect  the  plaintiff’s  right,  to 
insure  for  the  full  amount  of  the  value  of  the 
vessel.  The  vessel,  or  tho  value  of  it  may  be  the 
only  means  which  he  has  of  paying  the  mortgage 
debt. 

Their  Lordships  are  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen’s  Bench  was  correct, 
and  they  will  humbly  advise  Her  Majesty  to  affirm 
it,  with  the  costs  of  this  appeal. 

Judgment  affirmed  and  appeal  dismissed. 

Solicitors  for  the  appellants,  Bischoff,  Bompas, 
and  Bischoff. 

Solicitors  for  the  respondents,  Ashurst,  Morris 
and  Co. 


ON  APPEAL  PROM  THE  HTOn  COURT  OP  ADMIRALTY 
OP  ENGLAND. 

Reported  bp  Jaws  P.  Aspinall,  Esq.,  Barrister-at-Law. 

July  10, 11, 14,  and  24, 1874. 

(Present  the  Right  Hons.  Sir  James  W.  Colvile, 
Sir  Montague  Smith,  and  Sir  R.  P.  Collier.) 
The  American  and  The  Syria. 

Collision — Steamship  towing — Duty  to  keep  out  of 
icay  of  sailing  ship— -Duty  of  sailing  ship  to  keep 
her  course — Responsibility  of  tow  for  negligence 
of  tug — Governing  power — Disabled  ship — 
Salvors'  negligence — Tug  and  tore  belonging  to 
same  owners. 

A steamship  towing  another  ship  is  within  the  mean- 
ing of  tho  Regulations  for  Preventing  Collisions 
of  Sea  relating  to  steamships,  and  is  not  by 
reason  of  her  incumbered  condition  altogether 
absolved  from  the.  duty  of  keeping  out  of  the  way 
of  a sauing  vessel ; still  allowances  should  be 
made,  under  the  circumstances  of  each  case,  for 
the  comparatively  disabled  condition  of  the  in- 
cumbered  st earner,  and  the  duty  of  additional  pre- 
caution is  imposed  upon  a sailing  ship  approach- 
ing a steamer  to  incumbered. 


[Priv.  Co. 


Where  a ship  is  ordered  by  the  regulations  to  pursue 
a certain  course  in  relation  to  another  vessel,  she 
has  a right  to  presume  that  that  other  vessel  will 
do  her  duty,  and  also  observe  the  regulations ; 
hence  a sailing  ship , approaching  a steamship 
towing  another  ship,  has  a right  to  hold  on  her 
course  until  there  is  immediate  danger  of  collision, 
in  the  expectation  that  the  steamship  will  observe 
the  regulations  and  keep  out  of  her  way. 

Where  a collision  takes  place  between  a tug  towing  a 
ship  and  another  ship,  the  question  whether  the 
tow  is  liable  to  make  good  damage  done  by  the 
negligence  of  the  tug,  depends  upon  the  determina- 
tion of  the  question  whether  the  “ governing  power " 
is  in  the  tug  or  in  the  tow.  If  the  tug  ts  in  the 
service  of  and  under  the  orders  of  the  tow,  the  tow 
is  answerable  for  the  negligence  of  the  tug  as  for 
the  negligence  of  a servant ; but  if  the  tug  is, 
although  rendering  service  to  the  tow,  not  under 
the  control  of  the  latter,  but  it  itself  the  governing 
power,  then  the  tow  is  not  liable  for  the  negligence 
of  the  tug. 

Where  the  master  of  a steamship , finding  another 
steamship  belonging  to  the  same  owners  with  her 
engines  disabled,  undertakes,  not  in  pursuance  of 
any  specific  contract  made  with  the  master  of  the 
disabled  ship,  but  out  of  his  sense  of  duty  to  his 
employers  and  in  the  hope  of  obtaining  salvage 
reward,  to  tow  the  ship  home,  the  towing  ship  is 
not  under  the  control  of  the  tow,  nor  is  the  govern- 
ing power  in  the  tow,  so  as  to  render  the  tow  re- 
sponsible for  the  negligent  acts  of  the  lug.  Nor 
docs  the  fact  that  both  ships  belong  to  the  same 
owners  render  the  towed  ship  responsible  for  the 
acts  of  the  tug. 

This  was  a consolidated  cause  of  damage  insti- 
tuted on  behalf  of  the  owners  of  the  late  ship 
Aracan,  and  of  her  master  and  crew,  against  the 
steamship  American,  and  against  the  steamship 
Syria,  and  against  the  Union  Steamship  Company 
(limited),  of  Southampton,  the  owners  of  tnoso 
steamships  intervening.  There  was  also  a cross 
cause  instituted  by  the  defendants  against  the 
owners  of  the  Aracan,  which  was  heard  at  the 
same  time  and  on  the  same  evidence.  The  allegat 
tions  of  fact  on  behalf  of  both  plaintiffs  and 
defendants  appear  sufficiently  from  the  plcadinjra 
in  the  High  Court  of  Admiralty.  The  plaintiffs 
petition  was  as  follows  : 

1.  Between  10  p.m.  and  11  p.m.  on  the  8th  March  1874, 
the  ship  Aracan,  of  788  tone  register,  manned  by  a crew 
of  twenty -four  hands  all  told,  whilst  on  a voyage  from 
London  to  Hong  Kong  with  a general  cargo,  was  in  the 
English  Channel  off  Portland. 

2.  The  wind  at  such  time  was  about  wost-south-weat, 
a moderate  breeze,  the  tide  wan  about  two  hoars  flood, 
and  of  the  force  of  abont  a knot  or  a knot  and  a half  per 
hour,  and  tho  weather  was  fino,  and  there  was  moonlight, 
and  the  Aracan  was  close  hanled  by  the  wind  on  the 
starboard  tack,  and  sailing  at  the  rate  of  abont  five  or 
six  knots  per  honr,  and  heading  abont  south.  Her  proper 
regulation  side-lights  were  duly  exhibited  and  burning 
brightly,  and  a good  look-out  was  being  kept. 

3.  At  such  time  a bright  light,  whicn  proved  to  be  a 
masthead  light  of  the  above  named  steam  vessel  A merican 
was  soon  at  the  distance  of  sevoral  miles  from  tho  Jraroa 
and  bearing  about  four  or  five  points  on  her  starboard 
bow,  and  some  time  afterwards  the  red  light  of  the 
American,  and  the  red  light  of  the  above  named  steam 
vessel  Syria,  which  proved  to  bo  in  tow  of  the  American, 
were  also  seen.  The  Aracan  was  kept  close  hauled  by 
the  wind  on  the  starboard  tack,  in  the  expectation  that 
the  American  and  8yria  would  take  proper  measures  for 
keoping  oat  of  tho  way  of  the  Aracan,  but,  instead  of  so 
doing,  the  American,  with  the  Syria  in  tow,  came  on  and 
caused  immediate  danger  of  collision ; and  although  the 
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helm  of  the  A r atari  was  put  hard  aport,  the  American 
with  her  port  Aide  camo  into  collision  with  the  stem  and 
port  bow  of  the  Aracan,  and  slewed  the  Aracan  round 
with  her  head  towards  the  eastward,  and  the  Nt/ria 
struck  the  Aracan  on  her  port  side,  and  so  much  damage 
wnn  done  to  the  Aracan  that  she  foundered  with  her 
cargo  and  certain  private  effects  of  her  master  and  crew. 
Her  master  and  crew  were  saved  by  getting  on  board  the 
Syria. 

4.  The  said  collisions  and  the  losses  of  the  plaintiffs 
consequent  thereon  were  occasioned  by  the  negligent  and 
improper  navigation  of  the  American  and  Syria,  or  by 
the  negligent  and  improper  navigation  of  the  .4m*rican. 

5.  Thu  said  collisions  were  not  in  any  way  occasioned 
by  any  negligence  on  the  part  of  those  on  board  the 
Aracan. 

The  defendants'  answer  was : 

1.  Shortly  before  10.20  p.m.  of  the  8th  March  1874,  tho 
■crew  steamship  American,  of  1356  tons  nett  register 
tonnage,  propelled  by  engines  of  320  horse  powor,  and 
navigated  by  Edward  George  Baynton,  her  master,  and 
a crew  of  sixty -eight  hands,  was  in  the  English  Channel, 
off  Portland,  which  bore  north  by  west,  and  was  distant 
about  sixteen  miles,  proceeding  on  a voyage  from  the 
Cape  of  Good  Hope  to  Southampton,  laden  with  a general 
cargo  of  merchandise,  and  having  in  tow  the  screw  steam- 
ship  Syria,  of  the  burthen  of  1950  tons  gross  register, 
which  wus  disabled  in  her  machinery. 

2.  The  wind  at  this  time  was  about  west,  the  weather 
was  fine  but  dark,  and  there  was  a light  haze  on  the  water. 
The  tide  was  flood,  of  the  force  of  between  ono  and  two 
knots  an  hour,  and  the  American  was  proceeding  under 
steam  only,  steering  east  by  north  halt  north,  and  roak. 
ing  about  fivo  knots  an  hour,  with  the  Admiralty  reru. 
lotion  lights,  to  wit,  two  bright  white  masthead  lights 
placed  vertically,  about  nine  feet  apart,  npon  the  tore 
topgallant  Htay  (to  indicate  that  she  was  towing  another 
vessel),  a green  light  on  the  starboard  side,  and  a rod 
light  on  the  port  side,  all  of  which  were  duly  exhibited 
and  bnrning  well  and  brightly.  Tho  Syria  also  had  a 
green  light  on  her  starboard  side,  and  a red  light  on  her 
port  side,  both  also  duly  exhibited,  and  burning  well  and 
brightly.  A good  look-out  was  being  kept  on  board  both 
the  above  named  vessels. 

3.  In  these  circumstances,  and  whilst  the  American 
was  thus  proceeding,  tho  green  starboard  light  of  a 
vessel  (which  afterwards  proved  to  bo  the  Aracan)  was 
seen  bearing  abont  four  and  a- half  points  on  the  port 
bow  of  the  American,  and  at  the  distance  of  about  threo- 
quarters  of  a mile  off.  Tho  helm  of  tho  American  was 
then  ported  and  put  hard  aport.  hut  the  American  hav- 
ing the  Syria  in  tow,  only  a slight  alteration  could  bo 
mode  in  her  course. 

4.  The  Aracan  was  on  the  starboard  tack,  and  an  nhe 
approached  the  American,  she  improperly  deviated  from 
her  course,  and  ran  into  and  struck  her  upon  tho  port 
side,  just  beforo  the  main  rigging,  and  did  her  consider- 
able damage.  The  Aracan  then  fell  to  starboard  of  the 
American,  and  the  Syria  ranged  ahead,  and  shortly  after, 
wards  the  Aracan,  with  her  port  side,  came  into  contact 
with  the  stern  of  the  Syria. 

5.  The  master  and  crow  of  the  Aracan  were,  by  means 
of  the  boats  of  the  Syria,  safely  got  on  board  the  lattor 
▼ossel,  and  convoyed  to  Southampton. 

6.  The  Aracan,  whilst  approaching  the  American, 
before  the  collision,  improperly  starboarded  her  helm. 

7.  'Tho  Aracan.  prior  to  the  occurrence  of  tho  said 
collision,  did  not  duly  and  properly  port  her  helm. 

8.  The  said  collision,  and  the  losses  and  damages  conse- 
quent thereupon,  were  caused  by  the  negligence  of  thoso 
on  board  the  Aracan,  and  by  their  improper  navigation  of 
that  vessel. 

9.  No  blame  in  regard  to  the  Baid  collision  in  attribu- 
table to  those  in  charge  of  the  American  or  Syria,  and 
the  said  collisions  are,  so  far  as  they  aro  concerned,  the 
result  of  inevitable  accident. 

10.  Save  as  herein  appears,  the  defendants  deny  the 
truth  of  the  statements  contained  in  the  plaintiffs’ 
petition. 

The  pleadings  were  thereupon  concluded. 

April  15  and  16. — The  cause  came  on  for  hearing 
before  SirR.  Pbillimore,  assisted  by  Trinity  Masters. 
The  allegations  of  fact  in  the  plaintiffs'  petition 
were  substantially  proved  by  the  plaintiffs*  wit- 


nesses. It  was  shown  that  the  Aracan  was  close 
hauled  on  the  starboard  tack,  and  that  she  was 
kept  on  her  course,  her  officers  believing  that  they 
wore  bound  so  to  keep  her  and  that  it  was  the 
duty  of  the  steamer  to  have  kept  out  of  the  way, 
and  that  her  helm  was  put  hard  aport  only  when 
there  was  immediate  danger  of  collision.  The 
plaintiffs’  witnesses  alleged  that  if  the  American 
and  tho  Syria  had,  instead  of  holding  on  as  they 
did,  starboarded  on  sighting  the  Aracan,  they 
would  have  gone  under  the  Aracan  a stern. 

On  behalf  of  the  defendants  it  was  shown  that 
the  factR  otated  in  the  first  two  paragraphs  of  theiy 
answer  were  true.  It  was  further  shown  that  the 
green  light  of  tho  Aracan  was  sighted  by  the  look- 
out of  the  American  at  the  distance  of  about  three- 
quarters  of  a mile,  and  bearing  about  four  and 
a-half  points  on  the  port  bow  of  the  American. 
This  light  was  at  once  reported  by  the  look-oufc; 
at  first  tho  look-out  got  no  answer  from  the  officer 
of  the  watch ; the  look-out  again  reported  the 
light,  and  then  got  an  answer.  The  officer  of  the 
watch  thereupon  ordered  the  helm  of  tho  American 
to  be  put  a-port  and  then  hard-a-port,  and  the  order 
was  obeyed,  but  tho  American  having  tho  Syria 
in  tow,  answered  her  helm  very  slightly.  The  de- 
fendants’ witnesses  alleged  that  it  would  not  have 
been  possible,  by  reason  of  the  difficulty  of  manag- 
ing the  two  vessels  together,  to  have  kept  out  of 
the  way  of  the  Aracan  by  starboarding  and  going 
nndcr  tier  stern.  It  was  also  alleged  oy  them  that 
the  Aracan  did  not  continue  her  course,  but  star- 
boarded her  helm  instead  of  porting  and  going  up 
into  the  wiud  as  she  ought  to  have  dono  under  thi 
circumstances.  It  was  further  alleged  that  the 
Aracan  showed  only  her  green  light  to  the 
American,  and  that  the  blow  which  the  Aracan 
struck  the  American  was  a blow  leading  forward 
towards  the  American's  bow.  This  last  allegation 
was  contradicted  by  the  plaintiffs,  who  called  two 
passengers  from  the  American  (soldiers  returning 
from  Ashanteo),  who  swore  that  they  both  saw  the 
red  light  of  the  Aracan  shortly  before  the  collision. 
The  length  of  the  American  was  325ft.,  the  length 
of  the  Syria  317ft.,  and  tho  scopo  of  hawser 
between  them  540ft.,  making  a total  length  of 
1182ft. 

April  17  and  18. — Butt,  Q.C.  ( E . 0.  Clarkson 
with  him),  for  the  plaintiffs. — First,  on  the  question 
of  law,  I submit  that  it  was  the  duty  of  the 
American , as  a steamship,  to  keep  out  of  the  way 
of  the  Aracan.  By  the  Regulations  for  Preventing 
Collisions  at  Sea,  Art.  15,  it  iB  the  duty  of  a 
steamship  to  keep  ont  of  the  way  of  a sailing  ship, 
and  by  art.  18,  a sailing  ship  meeting  a steamship 
must  keep  her  course.  If,  thon,  the  Aracan  kept 
her  course,  the  American  was  bound  to  keep  out 
of  her  way,  unless  there  were  circumstances  within 
art.  19  taking  her  out  of  the  rules.  The  question 
then  will  he,  is  a steamship  towing  another  to  be 
considered  as  within  the  scope  of  the  regulations, 
or  is  a steamship  towing  another  to  be  taken  as  in- 
cumbered, and,  therefore,  an  exception  to  these 
regulations?  [Sir  R.  Piiiu.imork.— Is  thore  any 
authority  for  the  position  that  a steamer  towing 
can,  by  reason  of  such  towing,  avoid  her  obligation 
to  keep  out  of  the  way  of  a steamship  P I should 
be  inclined  to  hold,  until  given  some  good  reason 
to  tho  contrary,  that  snch  a steamer  is  no  ex- 
ception to  the  general  rule.]  It  has  been  so  de- 
cided in  several  cases  since  the  regulations  became 
law: 
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The  Warrior,  27  L.  T.  Tlep.  N.  S.  101 ; L.  Rep.  3 Adm* 
A Fee.  553  ; 1 Asp.  Mar.  Law  Caa.  400 ; 

The  Emperor,  The  Zephyr  (a) ; 

The  Gala,  The  Zenolia  (a) 

Before  the  passing  of  those  ri^es,  certain  cases  deci- 
ded that  a steamer  was  to  be  treated  as  a vessel  with 


(o)  ADMIRALTY  COURT. 

June  1,  1801 

The  Zephyr. 

This  was  a cause  of  damage  instituted  bj  the  owners  of 
the  steam  tug  Emperor  against  the  brig  Zephyr.  The 
Emperor  was  towing  a laden  brig  from  Yarmouth  to 
Lowestoft.  The  Zephyr  was  bound  in  ballast  from  lps- 
wich  to  Bljth,  and  the  collision  took  place  off  Cortoo,  at 
about  5 p.m.,  on  the  22nd  Jan.  18414.  The  case  of  the  tag 
was  that  sho  was  steering  about  S.  and  by  W.,  when  the 
Zephyr  waa  seen  about  three-quarters  of  a mile  off, 
bearing  8.  ^ W.,  and  steering  N.  by  E-,  with  her  red 
light  only  risible ; the  tog  kept  her  oourse,  when  the  red 
light  of  tho  Zej/h  tr  suddenly  disappeared,  and  the  latter 
crossed  the  tug's  bows,  showing  her  green  light ; she  con- 
tinued her  oourse,  when  her  green  light  disApptared,  and 
she  bore  about  S.W.  by  W.  on  the  tug's  starboard  beam, 
when  she  boro  down  right  before  the  wind  and  ran  into 
the  tug,  striking  the  tug  on  her  starboard  fore  sponsou  ; 
as  soon  as  it  was  seen  twit  she  was  so  bearing  down  the 
tug's  engines  were  stopped,  and  her  helm  ported,  bnt 
there  was  no  time  to  alter  her  coarse.  The  defence  of 
the  Zephyr  wan  that  whilst  she  was  under  all  plain  sail, 
carrying  her  proper  lights,  and  heading  N.E.  by  £.,  the 
tog  was  made  out  at  some  distance,  about  two  points  on 
her  port  bow ; neither  the  tag  nor  the  tow  had  any 
light**  exhibited  ; the  Zephyr' t helm  was  ported,  but  the 
tug  did  not  port,  but  starboarded,  and  so  brought  about 
the  collision. 

Dr.  Deane,  Q.C.  and  Dr.  Wambey  appeared  for  the 
plaintiffs. 

Brett,  Q.C.  and  E.  C.  Clarkson  tor  the  defendants. 

Dr.  Lubhimotoiv,  addressing  the  Elder  Brethren  after 
reading  the  rules  as  to  lights,  said  .—Now,  gontlemon,  if 
yon  think  that  in  any  degree  the  alwenoe  of  lights  on 
board  this  tug  contributed  to  this  collision,  there  is  no 
doubt  in  point  of  law,  whatever  other  findings  or  conclu- 
sions we  may  oome  to,  that  tho  tug  was  to  blame. 
Having  disposed  of  that  part  of  the  case,  I must  next 
request  your  attention  to  another  part  ot  these  Parlia- 
mentary  regulations— for  such  they  aro — as  to  what  are 
the  rules  spplicablo  to  these  two  ships,  and  respecting 
that  there  is  no  doubt  also.  It  is  the  15th  article  of  the 
Steering  and  Sailing  Rules : 14  If  two  ships,  one  of  whioh 
is  a sailing  vessel  and  tho  other  a steamship,  are  pro- 
ceeding in  such  directions  as  to  involve  risk  of  collision, 
the  steamship  shall  keep  ont  of  the  way  ot  the  sailing 
ship.”  That  brings  me  at  once  to  the  consideration  of 
this  question.  No  doubt  these  two  vessels  were  ap- 
proaching each  other ; bnt  were  they  approaching  each 
other  in  snch  directions  as  to  involve  risk  of  collision  ? 
[The  learned  indge  then  examined  the  evidence  on 
this  point  ana  continued.]  It  will  be  entirely  for 
you,  and  not  for  me,  to  say  whether,  the  tug  being  two 
pointa  on  the  Zephyr’s  port  bow,  there  was  really  any 
riak  of  collision  if  these  vessels  bad  kept  their  courses, 
been  use  it  is  risk  of  oollision  alone  whioh  renders 
it  peremptory  for  the  tng  to  give  way.  This  statement 
as  to  the  position  of  the  two  vessels  is  not  contradicted. 
I know  not,  as  far  as  relates  to  the  tug,  I need  say  more, 
because,  according  to  bor  own  account,  she  intended  to 
do  nothing,  and  all  she  represents  herself  to  have  done 
here,  was  almost  at  the  moment  of  collision  she  stopped 
her  engines,  and  her  master  put  his  hand  upon  the  tiller 
but  had  produced  no  effect,  and  no  measures  were 
adopted  by  her  in  order  to  avoid  the  oolliaion  if  it  was 
incumbent  upon  her  to  adopt  them.  There  is  a part  of 
these  rules  which  applies  to  the  Zephyr,  that  is  Art.  18  : 
" Where  by  the  above  rules,  one  of  two  ships  is  to  keep 
out  of  of  the  way,  tho  other  shall  keep  her  course,  sub- 
ject to  the  qualifications  contained  in  the  following 
article.”  You  see,  gentlemen,  to  a certain  extent,  at 
least,  as  far  ns  my  knowledge  and  experience  goes,  this 
is  a now  direction,  because  it  is  not  that  two  vessels  shall, 
if  there  is  risk  of  oolliaion,  both  put  their  helms  to  port, 
but  that  if  one  of  two  ships  is  to  keep  out  of  the 
way,  the  other  shall  keep  her  course  ; therefore  it  is  a 


the  wind  free,  but  tbalnbon  she  had  another  ship 
in  tow,  she  was  not  free,  and  that  there  wcio  some- 
times occasions  when  a sailing  vessel  was  bound  to 
give  way  to  a steamer  towing.  But  in  those  cases 
the  steamer  was  the  port  tack  vessel  and  the  sail- 


peremptory  direction  for  the  Zephyr  to  have  kept  her 
course  unless  she  falls  within  the  following  role : 41  In 
obeyiog  and  constructing  these  rules,  due  regard  must 
be  had  to  all  dangers  of  navigation,  and  due  regard  must 
also  be  had  to  any  special  oiroumstances  which  may  exist 
in  any  partionlar  case  rendering  a departure  from  the 
above  rules  necessary  in  order  to  avoid  immediate 
danger."  I take  it  that  the  meaning  of  that  rule  is  to 
impose  the  obligation  as  strictly  ns  possible  of  obeying 
the  18th  rule,  as  far  as  is  consistent  with  not  incurring 
immediate  danger.  You  will  have  to  oonsider  in  this 
case  whether  the  Zephyr  did  or  did  not  oomply  with  the 
18th  rule.  The  charge  made  by  the  Z'yhyr  as  to  the  tog, 
is  that  she  starboarded  ber  helm.  If  there  be  any  im- 
probability in  the  story  that  the  tug  starboarded  aa 
alleged,  there  sppears  to  mo  to  be  an  equal  improbability 
in  tho  other  story  that  the  brig  first  starboarded  and 
then  ported.  The  point  is  for  you  to  determine. 

The  learned  judge  and  the  Elder  Brethren  having  re- 
tired for  consultation,  upon  their  return 

Dr.  Lusiiino.om  said:  We  are  all  of  opinion  that  the 
tug  was  solely  to  blame  for  thia  oolliaion. 

ADMIRALTY  COURT. 

July  27, 1865. 

The  Zbnouia. 

This  web  a cause  instituted  by  the  owners  of  the  ship 
Gw.a  against  the  barque  Zenobia.  The  Gala,  a ship  of 
815  tons,  waa  bound  from  Dnnedin,  New  Zealand,  to 
London,  and  the  Zenobia,  a barque  of  415  tons,  was 
bound  from  Waterford  to  Shields.  Tho  oolliaion  occurred 
off  ihe  South  Foreland  about  $ p.m.  on  the  11th  June 
1865.  The  case  of  the  Gala  waa  that  she  was  prooeed- 
ing  in  tow  of  the  steam  tug  Warrior  abont  E N.E.  with 
both  wind  and  tide  strongly  against  her,  at  the  rate  of 
abont  a knot  and  a half  tnrough  the  water  ; that  she 
was  in  charge  of  a duly  licensed  pilot ; that  there  wore 
several  vessels  in  sight,  somo  beating  and  others  running  ; 
that  the  Zombia,  whioh  was  beating  up  ohannel.  was 
seen  standing  towards  the  Gala  on  the  starboard  tack  ; 
that  when  the  Zenobia  bad  approached  the  Gala  within 
two  or  three  cables’  length,  she  waa  abont  five  or  six 
points  on  the  Gala’s  starboard  bow ; that  if  she  had 
continued  her  course  the  Zenobia  would  have  passed  well 
astern  of  the  Gala,  but  that  instead  of  doing  so,  the 
Zenobia,  when  she  was  with  about  a cable’s  length  of 
the  Gala,  lulled  up  aa  if  for  the  pnrpoee  of  going  about  on 
the  other  tack,  and  then  filled  again  sad  ran  stem  on  into 
the  starboard  quarter  of  the  Gala,  a id  did  her  consider- 
able damage.  The  defence  of  the  Zenobia  was  that  whilst 
proceeding  nnder  topsails,  courses,  staysails,  and  jib, 
close-hauleu  on  the  starboard  tack,  beading  north,  and 
making  about  five  knots  an  boar,  the  tide  being  flood 
and  of  tbe  force  of  about  three  knots,  the  Gala  was  soon 
in  tow  of  a steam  tag  at  the  distance  of  between 
one  and  two  miles,  bearing  abont  W.  by  N.  ooming  np 
ohannel,  and  the  Zenobia  was  kept  on  her  coarse  close- 
hauled  to  the  wind,  in  the  expectation  that  the  steam  tug 
and  ship  would  pass  clear  under  her  stern  ; that  the 
steamtug  and  Gala  approached  the  Zenobia  and  instead 
of  passing  under  her  stern,  they  proceeded  to  pass  ahead 
of  that  vessel,  and  thereby  rendered  a oollision  with  the 
Zenobia  imminent,  whereupon  the  helm  of  the  Zenobia 
was  put  hard -a- starboard  and  ber  port  main  braces  were 
let  go,  and  an  attempt  was  made  to  square  tbe  main 
yard  of  the  Zenobia,  but  before  this  oould  be  done  the 
vessels  came  into  contact. 

Dr.  Deane.  Q.  C.  and  Afurphy  for  the  plaintiffs. 

Brett,  Q.  C.  and  B.  C.  Clarkson  for  tho  defendants. 

Dr.  Lushinoton  addressed  the  Elder  Brethren  as 
follows  : Gentlemen. — It  appears  that  the  steam  tug  was 
ing  np  channel  with  this  large  ship  in  tow,  and  the 
rque  was  olose-haoled  on  the  starboard  tack,  with  her 
head  to  the  north,  and  the  wind  was  E.N.E.  Regarding 
the  tug,  I apprehend  there  is  no  case  whioh  relieves  her 
from  the  duty  of  getting  out  of  the  way  of  the  barque 
under  those  circumstances.  There  is  no  oase  that  I am 
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ing  vessel  the  starboard  tack  vessel,  and  hence, 
under  the  old  rule,  it  waa  the  duty  of  the  steamer 
to  keep  out  of  the  way.  The  master  of  the  Araean 
performed  his  duty  by  keeping  his  course.  If  he 


had  done  otherwise,  he  would  have  been  to  blame 
in  caBQ  of  collision.  Secondly,  on  the  facts  it  is 
established  that  the  Aracan  did  not  starboard  into 
the  American.  The  American  d’d  hold  on  her 


aware  of,  and  certainly  neither  the  case  of  The  Cleadon 
(Lush  158;  1 Mar.  Law  Caa.  O.  S.  41),  whioh  has  been 
adverted  to,  nor  that  of  The  Arthur  Qordon  (Lush  270 ; 
1 Mar.  Law  Cas.  O.  8.  88),  goes  to  that  effect.  It  waa 
the  duty  of  the  tog  then,  provided  it  was  practicable, 
and  could  be  done  without  danger,  to  get  oat  of  the  way 
of  the  barque,  which  was  clone- hauled  ; and  accordingly 
to  my  construction  of  the  rales  it  wan  the  duty  of  the 
barque  to  keep  her  course,  unless  there  was  an  impera- 
tive necessity  for  her  departing  from  them  in  order  to 
avoid  immediate  danger.  The  first  question  is,  did  the 
tag  do  all  she  ought  to  do,  and  could  do,  to  avoid  the 
collision,  and  was  she  in  point  of  fact  nrevented  from 
taking  more  effectual  measures  to  avoia  collision  from 
the  staW of  the  wind  and  tide  and  the  smallness  of  her 
power,  and  has  she  any  excuse  to  set  up  upon  that  ground  P 
And,  on  the  other  hand,  did  she  do  anything  which 
wonld  accelerate  the  collision  and  produce  greater  mis- 
chief P As  to  the  tug,  I cannot  understand  anything  but 
that  she  starboarded  at  a time  whioh  does  not  appear  to 
mo  to  be  of  importance  in  the  case.  The  Zenobia  states 
that  she  came  under  the  starboard  helm,  and  »o  con- 
tinued, and  did  the  utmost  in  her  power  to  avoid  the  col- 
lision by  going  astern  of  the  tag.  The  Qala  assorts  that 
she  did  not  act  so,  but  that  when  she  came  a certain 
way,  approaching  the  data,  the  then  ported,  whereby 
■he  stopped  her  own  way,  and  the  consequence  was  she 
oould  not  go  ahead,  and  tried  to  go  astern. 

The  learned  judge  and  the  Elder  Brethren  having 
retired  for  consultation,  on  their  return 

Dr.  Lubhinoton  said : We  are  all  of  opinion  that  the 
■ole  blame  is  to  attach  upon  the  tug  and  the  Qala , and 
none  at  all  upon  the  other  vessel ; and  1 must,  therefore, 
dismiss  the  suit  with  costs. 


ADMIRALTY  COURT. 

March  16,  1865. 

Thk  David  Cannon. 

This  was  a oauso  of  collision  instituted  by  the  owners  of 
the  tng  Great  Conquest  and  of  the  ship  North  East  against 
the  American  ebip  David  Cannon.  Thero  was  also  a oross 
suit.  The  North  East  was  proceeding  in  tow  of  the 
Qreat  Conquest  for  Tusker,  having  left  the  Mersey  the 
day  before  the  collision.  The  wind  was  about  N.W.. 
ana  their  speed  atnat  five  knots ; the  tag  and  tow  had 
their  regulation  lights  burning,  and  the  tug  also  carriod 
a light  on  the  after  aide  of  her  funnel  as  a guide  to  the 
North  East  in  steering.  They  sighted  the  David  Cannon 
running,  as  they  said,  free.  They  first  saw  her  loom 
about  three  points  on  the  tug's  port  bow,  distant  about 
a mile ; they  then  saw  her  green  light  and  starboarded 
slightly ; they  then  saw  her  red  light,  and  they  there- 
upon pat  their  helms  hsrd.a-port.  Tho  David  Cannon, 
as  the  plaintiffs  alleged,  starboarded  and  ran  into  the 
tag.  The  tag  was  sunk,  and  the  North  East,  coming 
into  collision  with  the  David  Cannon,  was  damaged. 
The  David  Cannon  was  charged  with  a want  of  look- 
out, improperly  starboarding,  and  not  carrying  proper 
lights.  The  David  Cannon  was  proceeding  to  Liver- 
pool. The  wind  was,  according  to  her  account, 
N.N.W.,  and  she  was  close-hauled  on  tho  port 
tack,  heading  N.E.,  going  five  knots,  her  orew  keeping  a 
good  lookout,  with  her  regular  lights  burning,  when  the 
bright  light  of  the  Qreat  Conquest  was  seen  about  three 
points  on  her  lee  bow,  three  or  fonr  miles  distant ; then 
a red  light  came  in  view,  and  when  both  lights  had  ap- 
proached the  David  Cannon  within  half  a mile  the  green 
light  of  the  tug  a*so  became  visible,  bearing  three  points 
on  the  HlVrboarv'  bow  of  the  David  Cannon , and  all 
three  liphta  remained  visible  until  they  had  approached 
to  within  a quarter  of  a mile  and  then  the  green  light 
disappeared.  Then  for  the  first  time  it  waa  ascertained 
that  the  tag  was  towing  a ship.  Until  the  green  light 
was  lost  the  David  Cannon  was  kept  dose  to  the  wind, 
but  when  the  green  light  disappeared,  it  not  being  pos- 
sible to  avoid  tho  oollision  by  porting,  the  helm  of  the 
David  Cannon  was  put  hard  down  to  lessen  tho  blow, 
and  the  tug  was  hailed  to  put  her  helm  hard  down  ; but 
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that  the  collision  immediately  ooourzed,  causing  damago 
to  the  David  Cannon ; both  tng  and  tow  coming  into 
collision.  The  tag  and  tow  were  charged  with  want  of 
a good  look  oat,  with  improperly  starboarding  their 
helms,  with  not  carrying  their  regulation  lighta  duly 
placed  and  duly  burning,  with  not  casting  off  the  towing 
hawser  soon  enough,  and  with  not  keeping  out  of  the 
way  of  the  David  Cannon. 

Dr.  Deane,  Q.C.,  appoared  for  the  tng. 

Milliard,  Q.C.,  and  Butt  for  the  North  East. 

Brett,  Q.C.,  and  Cohen  for  the  David  Cannon. 

Dr.  Lushinoton,  in  addressing  the  Elder  Brethren, 
said  Gentlemen,  Wo  must  first  see  by  what  rule  this 
case  is  to  be  governed,  and  whether  any  exoeption  is 
engrafted  upon  the  generality  of  that  rule,  and  whether 
this  case  falls  within  the  exception.  The  15th  rule  ie  this  : 
“ If  two  ships,  one  of  which  is  a sailing  ship  and  the 
other  a steamship,  are  proceeding  in  snoh  direction  as  to 
involve  risk  of  oollision,  the  steamship  shall  keep  ont  of 
the  way  of  tbo  sailing  ship."  That  rule  throws  upon 
tho  steamship  the  burden  of  keeping  out  of  the  wav. 
You  will  observe  here  that  in  one  respect  the  tng  entirely 
answers  the  description,  because  she  is  a steam  vessel ; 
bnt  you  will  also  observe  that  thero  is  nothing  said  about 
the  steamer  having  any  vessel  in  tow.  As  to  the  duty  of 
the  other  veeeel  likely  to  be  in  contact  the  18th  rale 
says,  “ Where.  by  tho  above  rules,  one  of  two  ships  ie  to 
keep  out  of  the  way,  the  other  shall  keep  her  course, 
subject  to  the  qualifications  contained  in  the  following 
article."  If  we  were  to  take  these  two  classes  practically 
to  operate  together,  we  should  say,  of  coarse,  the  tug 
was  to  keep  oat  of  the  way,  and  that  the  David  Cann»n 
was  to  keep  her  course.  But  there  are  certain  exceptions. 
Article  19.  **  In  obeying  and  construing  these  rules,  due 
regard  must  be  had  to  all  dangers  of  navigation,  and  dne 
regard  must  also  be  had  to  any  special  circumstances 
whioh  may  exist  in  any  particular  case,  rendering  a 
departure  from  the  above  rules  necessary  in  order  to 
avoid  immediate  danger.”  Undoubtedly  exoeptions 
might  arise  under  this  article,  bnt  it  does  not  appear  to 
me,  I must  candidly  state  to  yon,  that  anjr  exoeption 
does  arise  in  this  individual  case  under  this  rule.  It 
appears  to  me  that  this  19th  rule  was  framed  for  the 
purpose  of  tho  protection  of  a vessel  that  was  required 
to  keep  her  oourse,  and  not  for  any  other  purpose.  I am 
not  olear  in  my  own  mind  that  the  case  of  The  Arthur 
Gordon  and  7 he  Independence,  decided  by  the  Judicial 
Committee,  is  altogether  overruled  and  got  rid  of  by  this 
rule,  and  I am  also  not  clear  in  my  own  mind  at  all, 
whothsr  un  ancient  rule  and  principle,  much  known  and 
acted  upon  several  times  in  this  court,  does  not  apply, 
viz.,  that  whatever  be  tho  rules  or  regulation*  whioh 
govern  ships  generally,  yet  in  oases  of  immediate  danger, 
it  is  the  duty  of  every  ship  to  avoid  a oollision.  The 
learned  judge  having  adverted  to  the  case  of  The  Arthur 
Qordon  and  The  Independence,  said  : It  will  be  for  you  to 
oonsider  whether,  looking  at  the  circumstances  of  this 
case,  there  is  anything  which  wonld  indnoe  you  to  thick 
that  the  steamer  should  not  be  so  strictly  confined  to  tho 
words  of  those  regulations ; and  also  whether  the  David 
Cannon  waa  not  bound  to  take  some  steps  other  and 
different  from  what  she  did  take.  Now  there  is  no  doubt 
whatever  that  the  Qreat  Conquest  did  starboard  her  helm 
to  a certain  extent.  To  what  extent  she  starboarded, 
and  whether  it  waa  sufficient  to  bring  about  the  present 
collision,  you  will  oonsider,  having  regard  to  the  plead- 
ings and  evidence.  If  you  should  come  to  the  oonolusion 
that  that  starboarding  produced  the  collision,  the  case 
for  the  plaintiffs  mnBt  fail.  Yon  will  also  oonsider 
whether  the  not  happening  to  see  the  two  mast- head 
lights  of  the  Qreat  Conquest  by  those  on  board  the 
David  Cannon  in  any  degree  operated  so  as  to  cause 
this  collision.  According  to  the  statement  of  the  David 
Cannon,  they  saw,  three  or  four  miles  off,  a bright  light, 
and  they  did  nothing  bnt  follow  their  oourse.  They  saw 
the  red  light,  then  they  saw  the  green  light,  then  all 
three  lighta,  and  finally,  they  lost  the  green  light ; and 
then  they  say  at  the  last  moment,  in  conseqnence  of  the 
other  vessel  porting,  they,  in  order  to  lessen  the  blow, 
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course  and  ported,  so  as  to  bring  about  the  colli- 
sion. If  sho  had  starboarded  instead  of  porting 
there  would  have  been  no  collision.  Thirdly,  a great 
part  of  the  damage  done  to  the  Aracan  was  occa- 
sioned by  the  Syria  coming  into  collision  with  her. 
This  collision  might  have  been  avoided  by  those  on 
board  the  Syria,  and  those  on  board  of  her  are  to 
blame  for  that  collision. 

Miltoard,  Q.C.  (Gainsford  Brace  with  him),  for 
the  defendants. — The  defendants  do  not  contend 
that  because  a steamship  is  towing,  that  she  is 
not  a steamship  within  the  meaning  of  the  rules, 
but  the  plaintiffs’  contention  is,  that  by  th  i regu- 
lations a steamer  is  under  the  same  liability 
whether  she  is  towing  or  not.  No  doubt  it  is  the 
duty  of  a steamship  to  get  out  of  the  way  of  a 
sailing  ship,  but  subject  to  articles  19  and  20  of 
the  Regulations.  Such  an  interpretation  of  the 
rules  has  the  effect  of  making  them  accord  with  the 
practice  of  Beamon  before  the  rules  came  into 
operation,  and  does  not  alter  the  law,  and  it  is  clear 
tnat  such  a caso  as  this  ought  to  bo  governed  by 
the  practice  of  seamen.  Before  the  passing  of  tho 
rule,  the  law  was  laid  down  in  The  Clcadon  (Lush. 
158),  where  it  appears  that  the  rule  as  to  a ship’s 
keeping  her  course  is  tho  Bame  as  now,  and  that 
there  were  no  means  of  knowing  that  a ship  was 
in  tow  as  there  were  no  distinguishing  lights, 
and  yet  the  sailing  ship  was  held  to  blame.  [Sir 
R.  Puillimore. — In  that  case  the  sailing  vessel 
executed  a wrong  manoeuvre,  whilst  here  the 
plaintiffs  allege  that  they  did  nothing.  Tho  defen- 
dants say  the  Aracan  starboarded,  and  if  they  did 
they  might  come  within  the  decision  in  the Cleadon. 
The  plaintiffs  do  not  deny  that  proposition.  Hence 
the  main  question  is,  whether  they  starboarded  P] 
There  is  this  further  question,  whether  tho  Aracan, 
seeing  that  the  American  took  no  steps  to  keep  out 
of  her  way,  ought  not  to  have  adopted  somo  ma- 
noeuvre to  have  avoided  the  American  and  the 
Syria.  In  The  Arthur  Gordon — The  Independence 
(Lush.  270,  277)  it  is  strongly  laid  down  that  a tug 
and  tow  are  exceptions  to  tne  rule  that  a steam- 
ship must  keep  out  of  the  way  of  a sailing  ship. 
[ Sir  R.  Puillimore. — Are  there  any  cases  showing 
that  that  principle  applies  to  a steamship  towing 
after  the  passing  of  the  rules  P]  There  are  cases 
where  it  has  been  held  to  be  a question  of  whether 
there  ore  special  circumstances  arising  in  each 
caso: 

thinking  a collision  must  actually  take  place,  star, 
boarded.  It  is  said  on  the  other  side,  that  if  the  David 
Cannon  had  kept  her  oourse,  there  would  have  been  no 
collision.  that  if  she  had  ported  there  would  have  been  a 
greater  freedom  from  collision,  but  that  starboarding  as 
she  did  brought  about  that  calamity  whiob  actually  took 
place.  Tho?e  are  the  matters  for  your  consideration. 

The  Court  and  Elder  Brethren  then  rotired  for  consul- 
tation, and  upon  their  return, 

Dr.  Lcshington  said:  We  are  of  opinion  that  the 
David  Cannon  is  solely  to  blame  for  this  collision,  on  the 
ground  that  she  did  not  keep  her  course,  as  she  ought  to 
navo  done.  Wo  do  not  find  that  any  blame  attaches  to 
the  tng,  and,  of  course,  not  to  the  ship.  I wish  to  add 
a suggestion  of  the  Trinity  Masters,  though  it  is  not  any 
ground  of  our  judgment,  but  that  it  should  be  known 
that  they  deprecate  exceedingly  the  way  in  which  the 
lamps  were  carried  on  board  the  David  Cannon,  as  likely 
to  lead  to  a great  deal  of  mischief  and  confusion. 

Decree  accordingly. 

[The  facts  in  these  cases  are  taken  from  the  printed 
pleadings  and  tho  judgments  from  the  transcript  of  the 
shorthand  writers’  notes  as  given  in  the  Shipping 
Gazette  — Ed.] 


The  Warrior,  u hi  tup.  { 

The  Gala  and  The  Zenobia,  sup. ; 

The  Emperor  and  The  Zephyr,  tup. 

[Sir  R.  Puillimore. — It  would  be  a moat  serious 
thing  to  lay  down  that  a steamer  towing  a ship 
was  exempt  from  the  liability  ordinarily  attaching 
to  a steamer.  In  giving  my  judgment  I ought  to 
be  most  careful  to  avoid  laying  down  anything  of 
that  sort  in  general  terms,  unless  1 am  convinced 
that  Buch  is  the  true  construction  of  the  sailing 
rules.  Apart  from  that  question,  it  might  be  a 
fair  contention  in  this  case,  that  there  were  special 
circumstances  in  this  case  requiring  special  action.] 
That  is  my  submission.  The  plaintiffs  saw  that  the 
American  was  towing  up  channel,  must  have  judged 
of  the  enormous  length  of  the  tug  and  tow  together, 
and  of  the  difficulty  of  manoeuvring,  and  yet  took 
no  steps  to  avoid  us.  In  Huntley  v.  Palmer  (Mit- 
chell's Maritime  Register,  Feb.  3,  1871),  Black- 
burn, J.,  intimates  an  opinion  that  a steamer  towing 
is  not  a steamer  within  the  meaning  of  the  Act, 
and  is  not  even  under  as  much  control  as  a sailing 
vessel.  The  Syria  was  not  sufficiently  under  con- 
trol to  enable  her  crew  to  prevent  her  coming  into 
collision  with  the  Aracan,  nut  the  damage  done  by 
that  collision  was  so  slight  that  it  did  not  contri- 
bute in  any  way  to  tho  loss  of  the  Aracan. 

E.  C.  Clarkson,  in  reply. — A steamship  towing 
is  within  the  rules,  just  as  any  other  steamship, 
and  the  rules  were  passed  so  as  to  express  this 
meaning.  The  first  rule  defines  a steamship 
within  tho  rules  to  be  any  ship  under  steam; 
Rule  4 defines  what  lights  shall  be  carried  by  a 
tug  towing ; and  Rules  15  and  16  define  the  duty 
of  a steamship  meeting  a sailing  vessel.  Hence,  it 
is  clear  that  the  Legislature  hail  in  contemplation 
vessels  bowing  others,  and  they  have  made  no  dis- 
tinction between  tugs  and  other  steamers  as  to 
their  duties  in  relation  to  sailing  ships,  and  their 
duty  is,  therefore,  to  keep  out  of  the  way  of  sailing 
ships.  If  it  should  be  held  that  a steamer  towing 
need  not  keep  out  of  the  way  of  a sailing  ship  close- 
hauled  on  tho  starboard  tack,  then  such  a steamer 
may  force  all  other  ships  to  give  way,  whatever  the 
circumstances.  The  cases  cited  were  decided 
before  the  rules,  and  hence  if  the  rules  are  appli- 
cable the  casos  do  not  apply.  Art,  15  applies,  not 
only  when  a collision  iB  imminent,  but  when  there 
is  risk  of  collision ; whilst  Art.  19  applies  to  cases 
of  immediate  danger,  and  a steamer  towing  cannot 
claim  the  protection  of  Art.  19  if  it  has  wrongfully 
failed  to  obey  Art.  15.  There  was  a duty  upon 
the  Aracan  to  keep  her  coarse,  and  this  she  per- 
formed. The  American  ought  to  have  slackened 
speed  on  perceiving  danger. 

Sir  B.  Puillimore. — This  is  an  important  case 
of  collision  between  two,  if  not  three  vessels,  that 
is  to  say,  between  the  ship  Aracan,  of  780  tons 
register,  which  came  into  collision  with  tho  screw 
steamship  American,  which  screw  steamship  was 
towing  a disabled  screw  steamship  called  the  Syria, 
and  the  action  is  brought  in  this  court  by  the 
Aracan  againBt  both  vessels. 

Tho  collision  took  place  between  ton  and  eloven 
o’clock  at  night,  on  the  8th  March  in  this  year, 
off  Portland,  in  the  English  Channel,  and  the 
direction  of  the  wind  is  variously  stated  at  from 
W.  to  W.S.W.  All  tho  vessels  carried  their 
proper  lights,  the  American  carrying  two  masthead 
lights,  her  own  masthead  lights  and  that  of  tho 
Syria, according  to  the  rule,  which  prescribes  that 
a vessel  in  towing  another  shall  carry  such  lights. 
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Tub  American  and  The  Syria. 
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Tbo  parts  of  the  vessels  which  came  into 
contact  were  the  port  side  of  the  American 
and  the  stem  and  port  bow  of  the  Aracan , and 
the  port  side  of  the  Aracan  and  the  starboard 
side  of  the  Syria,  according  to  the  statement  on 
behalf  of  the  Aracan.  According  to  the  statement 
on  behalf  of  the  Amei'ican,  the  bowsprit  of  the 
Aracan  came  into  contact  with  the  engine  room 
skylight  of  the  American,  and  then  the  stem  of  the 
Aracan  struck  the  American  on  the  port  side  just 
before  the  main  rigging,  and  no  doubt  that  is  the 
place  where  the  mam  blow  was  struck,  “ the  port 
side  of  the  Aracan  afterwards  came  into  contact 
with  the  stern  of  the  Syria." 

Now  the  Aracan  was  close-hauled  on  the  star- 
board tack,  and  she  says  that  she  saw  the 
American  four  or  five  points  on  her  starboard 
bow,  that  is  to  say,  she  saw  first  of  all  a 
masthead  light,  one  only,  that  of  the  American, 
four  or  five  miles  off,  if  not  more,  and  four 
or  five  points  on  her  starboard  bow,  and  after- 
wards she  saw  two  red  lights,  that  of  the  American, 
the  towing  vessel,  and  that  of  the  Syria , the 
towed  vessel ; she  says  that,  in  expectation  that 
the  American  and  Syria  would  take  the  proper 
course  in  keeping  out  of  her  way,  she,  the  Aracan, 
executed  no  manoeuvre  at  all  until  just  before  the 
collision,  when  she  put  her  helm  hard  a-port  in 
order  to  avoid  the  violence  of  the  blow.  Within  a 
short  time  after  the  collision,  fortv  minutes  I 
think,  according  to  the  evidence,  she  foundered 
with  her  cargo. 

The  American’s  narrative  is,  that  she  being 
a very  largo  steam  vessel  of  nearly,  I think, 
1400  tons,  and  the  other,  the  Syria,  being 
nearly  2000,  had  towed  the  Syria,  which  was  en- 
tirely disabled,  owing  to  an  accident  which  had 
happened  to  her  screw,  all  the  way  from  Ascension 
Island,  that  the  towing  was  a wort  of  considerable 
difficulty  and  anxiety,  owing  to  the  Syria  being 
perfectly  unmanageable,  or  at  least  answering  her 
Lelm  with  very  groat  difficulty.  The  American 
says  that  she  saw  the  green  light  of  the  Aracan 
about  four  and  a-half  points  on  Tier  port  bow,  and 
at  the  distance  of  three-quarters  of  a mile,  and  she 
ascribes  the  collision  to  two  causes;  first  of  all, 
that  the  Aracan  improperly  starboarded  her  helm 
and  so  caused  the  collision,  and  secondly,  that  she 
did  not,  prior  to  the  collision,  duly  and  properly 
port  her  helm,  as  it  is  suggested  it  washer  duty  to 


Now  I will  take  the  last  objection  first,  because 
it  carries  a question  of  law  which  has  undergone 
some  discussion  in  thiB  case. 

The  question  is,  whether  a steamer  in  tow  of 
another  is  or  is  not  subject  to  the  Regulations  for 
Preventing  Collisions  at  Sea,  which  were  passed 
and  made  binding  by  the  Act  of  Parliament  in 
1862. 

Now,  the  first  article  defines  what  a steam- 
ship shall  be,  and  it  says  that,  “in  the  fol- 
lowing rules  every  steamship  which  is  nnder 
sail  and  not  under  steam,  is  to  be  considered 
a sailing  ship,  and  every  steamship  which  is 
under  steam,  whether  under  sail  or  not,  is  to 
be  considered  a ship  nnder  steam and  the  4th 
article,  it  is  observed,  provides  for  steamships 
towing  other  vessels,  ana  says  that  “ steamships 
when  towing  other  Bhips  shall  carry  two  brignt 
white  masthead  lights  vertically  in  addition  to 
their  Bide  ligbtB,  so  aB  to  distinguish  them  from 
other  steamships.  Each  of  these  masthead  lights 


shall  be  of  the  same  construction  and  character  as 
the  masthead  lights  which  other  steamships  aro 
required  to  carry.”  Therefore,  a steam  vessel 
towing  another  was  in  the  contemplation  of  those 
who  drew  up  these  rules,  and  the  15th  article 
sayB:  “ That  if  two  ships,  one  of  which  is  a sailing 
ship  and  the  other  a steamship,  are  proceeding  in 
suen  directions  as  to  involve  risk  of  collision,  the 
steamship  shall  keep  out  of  the  way  of  the  sailing 
ship.”  The  19th  article  says  that  “ in  obeying  ana 
construing  tbese  rules,  due  regard  must  be  bad  to 
all  dangers  of  navigation,  and  due  regard  must 
also  be  had  to  any  special  circumstances  which 
may  exist  in  any  particular  case,  rendering  a de- 
parture from  the  above  rules  necessary  in  Older  to 
avoid  immediate  danger.” 

And  tbe  next  article,  the  20th,  is  “ that 
nothing  in  these  ruleB  shall  exonerate  any  ship 
or  the  owner,  or  master  or  crew  thereof,  from 
the  consequences  of  any  neglect  to  carry  lights  or 
signals,  or  of  any  neglect  to  keep  a proper  look- 
out, or  of  the  neglect  of  any  precaution  which  may 
be  required  by  the  ordinary  practice  of  seamen,  or 
by  the  special  circumstances  of  the  case.” 

Now,  first  of  all,  I am  clearly  of  opinion 
that  the  effect  of  these  rules  is  to  place  a 
steamship  towing  another  vessel  in  the  same  cate- 
gory, speaking  generally,  as  other  steamships, 
that  is  to  say,  that  the  fact  of  her  towiug  another 
vessel  does  not  exempt  her  from  the  obligation 
otherwise  imposed  upon  her  by  tbese  rules.  That 
I think  was  in  substance  my  decision  in  the  case 
of  The  Warrior  (ubi  sup.),  which  has  been  referred 
to,  and  to  that  decision  I adhere,  nor  indeed  was 
tbe  argumeut  put  so  high  as  to  dispute  that  by 
the  learned  counsel  for  the  American  in  this  case. 
It  was  not  contended  that  the  mere  fact  of  a steam- 
ship being  in  tbe  act  of  towing  another  exempted 
her  from  tbe  mere  obligation  of  these  rules,  but 
it  was  said  and  contended  with  great  force  that 
the  19th  and  20th  articles  taken  together  show 
that  when  there  were  special  circumstances  it  was 
the  duty  of  the  vessel,  which  otherwise  ought  to 
keep  her  course,  to  execute  a proper  manoouvre 
herself,  and  it  was  contended  as  a matter  of  fact 
that  those  special  circumstances  existed  in  the 
present  case,  and  that  is  the  first  point  to  be 
determined,  whether  there  were  in  this  case  such 
special  circumstances  as  required  tho  close-hauled 
starboard  tack  vessel  not  to  keep  her  course,  but 
to  execute  some  other  manoeuvre. 

Now  I have  conferred  with  the  Elder  Brethren  of 
theTrinity  House  upon  this.as  upon  the  other  points 
of  the  cose,  and  speaking  now  of  the  time  when  these 
vessels  were  first  seen,  that  is  to  say,  when  the 
American  was  seen  at  a distance  of  from  four  to 
five  miles,  or  from  three  to  four  miles  off  by  those 
on  board  tho  Aracan  (her  maBt  light  was  seen,  and 
afterwards  her  red  light),  speaking  first  of  all  of 
that  state  of  things,  I am  of  opinion  that  there 
were  no  special  circumstances  which  rendered  it 
the  duty  of  the  Aracan  to  port  her  helm  or  to  star- 
board her  helm,  but  that  it  was  her  duty,  according 
to  the  provisions  of  tho  article,  to  keep  her  course. 
It  is  quite  true  that  she  must  be  taken,  according 
to  the  evidence,  to  have  been  aware  that  at  that 
distance  these  two  vessels  were  going  somewhere 
in  the  direction  of  E.N.E.,  while  she  was  going  in 
the  direction  of  S. ; she  must  be  taken  to  have 
been  aware  of  that  fact,  and  that  the  one  was  in 
tow  of  the  other  at  the  distance,  which  I have 
mentioned,  of  from  throe  to  four  miles , but  it  was, 
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in  the  judgment  of  the  court,  not  incumbent  on  her 
upon  that  ground  to  do  otherwise  than  obey  the 
rule  which  required  a close-hauled  starboard  tacked 
vessel  to  keep  her  course. 

The  question,  therefore,  which  really  remains  to 
be  considered  in  this  case,  and  which  is  the  one 
which  has  from  the  first  appeared  to  me  of  prin- 
cipol  importance  is,  whether  the  other  averments 
or  objections  set  up  in  the  answer  of  the  American 
l>e  well  founded  in  fact  or  not,  namely,  that  the 
Aracan  did  not  keep  her  course,  but  starboarded 
her  helm. 

Now  that  is  the  question  upon  which  the 
evidence  is,  as  we  would  expect  it  to  be,  ex- 
tremely conflicting,  though  1 do  not  think  there 
is  any  reasonable  doubt  upon  which  side,  when 
carefully  examined,  the  evidence  preponderates. 
There  is  very  strong  and  positive  evidenco 
given  on  behalf  of  thoso  who  were  on  board 
the  Aracan  that  almost  at  the  very  time  of 
the  collision  her  sails  were  shaking,  and  that  she 
had  continued  on  her  starboard  tack.  There  is 
very  strong  evidence  also  that  her  port  side  was 
stove  in,  though  it  is  truo  that  unfortunately,  the 
Aracan  herself  having  perished,  the  court  is  de- 
prived of  the  information  which  a distinct  inspec- 
tion of  the  vessel  would  otherwise  have  given  upon 
this  point.  On  the  other  side  it  is  contended 
generally  that  it  was  the  starboard  side  that  was 
stove  in  more  than  the  port  side,  though  the  port 
side  was  also  injured,  and  that  from  the  first  to 
the  last  the  evidence  produced  on  the  part  of  the 
American  is  to  the  effect  that  her  sails  were 
“ramp  full,”  as  the  expression  is,  and  that  in  fact 
she  had  starboarded  according  to  the  averments  in 
the  answer,  and  thereby  producod  the  collision. 

Now  there  are  two  witnesses  in  this  case  on 
whom,  in  the  conflict  of  evidence,  the  court  thinks 
it  is  justified  in  placing  considerable  reliance. 
There  were  two  invalided  soldiers  on  hoard  tho 
American,  from  the  Ashantee  Coast,  who  were 
coming  home,  and  who  were  on  deck  at  the  time 
of  this  collision  ; and,  though  it  is  perfectly  true, 
as  remarked  by  the  counsel  for  tho  American,  that 
if  there  were  any  question  of  navigation  or  nautical 

firactice  or  science,  their  opinion  might  be  very 
ittle  worth  having,  that  observation  does  not 
appear  to  me  to  have  much  weight  in  the  present 
instance,  when  the  question  is,  whether  they  did 
or  did  not  see  the  red  light  of  the  Aracan  before 
the  collision.  If  they  did  see  this  red  light  of 
the  Aracan,  if  it  was  visible  to  those  on  board  the 
American  before  the  collision,  and  they  did  see  it, 
then  it  would  bo  very  Btrong  evidence  to  show 
that  the  story  told  by  the  Aracan  was  true,  and 
that  she  had  not  starboarded  her  helm  at  the  time 
she  was  alleged  by  the  American  to  have  done  so. 
And  the  court  has  considered  this  question  of  evi- 
dence in  conference  with  the  Elder  Brethren,  and 
has  arrived  at  a very  clear  conviction  that  there  is 
no  reason  whatever  to  distrust  the  statement  made 
by  those  two  soldiers.  They  gave  their  evidence 
with  great  clearness  and  groat  precision,  and 
apparently  have  no  interest  whatever  in  the  result 
of  this  case ; and  they  appear  to  me,  as  indeed  they 
did  also  to  the  Elder  Brethren,  to  be  the  witnesses 
of  truth  in  this  case. 

I have  therefore  arrived  at  tho  conclusion  that 
the  evidence  preponderates  in  favour  of  tho  aver- 
ment of  the  Aracan,  that  this  collision  was  not 
produced  by  her  starboarding  her  helm,  but  that 
she  kept  her  course. 


Now,  I must  observe  also,  that  the  American, 
according  to  her  own  statement,  only  saw  the 
green  light  of  the  Aracan  at  a distance  of  three- 
quarters  of  a mile.  The  Aracan’e  green  light  is 
proved  to  have  been  one  of  the  best  quality,  and 
the  night  was  one  upon  which  it  would  be  probable 
that  tne  light  would  be  seen  at  the  distance 
required  by  the  rules,  namely,  at  two  miles,  cer- 
tainly at  a very  considerable  further  distance  than 
that  of  three-quarters  of  a mile. 

I therefore  arrive  at  this  not  unimportant 
conclusion,  that  if  the  look-out  had  been  proper, 
the  green  light  of  tho  Aracan  would  have  been 
seen  at  an  earlier  time,  and  it  would  have  been 
competent  to  the  American  to  have  executed  the 
proper  manoeuvre  for  getting  out  of  her  way; 
out,  more  than  that,  even  at  the  time  when 
tho  green  light  is  said  to  have  beon  seen  the  first 
time,  namely,  at  three-quarters  of  a mile  distance, 
it  appears  to  me,  on  looking  at  the  evidenoe,  and 
remembering  the  manner  in  which  it  was  given  by 
the  witnesses,  that  there  was  a delay  between  the 
report  of  the  look-out  on  board  the  American  and 
the  execution  of  any  manoeuvre  on  the  part  of 
those  who  had  command  of  the  American,  which 
contributed  to  this  collision.  I observe  that  Smith, 
who  was  stationed  forward  to  look  out,  says  he 
saw  a ship’s  light,  and  be  reported  a light  on  the 
port  bow,  and  it  appears  there  was  no  answer  to 
this  first  report,  though,  as  he  says,  very  soon 
afterwards  tie  sung  out  a second  time,  **  green 
light”  on  the  port  bow,  and  was  answered  “all 
right.”  I think,  therefore,  that  not  only  was  this 
green  light  not  seen  in  proper  time,  and  thereby 
the  proper  manoeuvre  not  executed  in  proper  time, 
but  oven  when  it  was  seen,  there  was  a culpable 
delay  between  the  report  of  it  and  the  execution  of 
a proper  manoeuvre. 

Now,  the  Elder  Brethren  are  of  opinion,  and 
this  is  a point  upon  which  they  are  more  com- 
petent to  judge  than  I am,  that  the  proper 
course  for  the  American  to  have  taken  would 
have  been  to  have  slackened  her  Bpeed  and  star- 
boarded her  helm,  and  so  gone  under  the  stern 
of  the  Aracan,  and  they  are  of  opinion  that  she 
might  very  well  have  Blackened  her  speed,  going 
five  knots,  that  there  was  no  difficulty  in  her  being 
still  under  control  if  she  had  slackened  her  speed, 
and  that  was  the  course  she  ought  to  have 
pursued. 

The  accident,  therefore,  was  certainly  not  inevit- 
able, and  might  have  been  avoided  if  the  American 
had  taken  the  proper  steps  at  the  proper  time. 

I ha vo  also  considered  whether  there  were 
any  special  circumstances  which  required  the 
Aracan,  on  her  part,  to  execute  any  manoeuvre 
whereby  this  collision  might  have  been  avoided, 
and  1 take  it  to  be  a sound  principle  of  law,  which 
cannot  be  too  carefully  or  uniformly  applied  to 
cases  of  this  description,  that  the  vessel  which  is 
ordered  by  the  regulations  to  pursue  a certain 
course,  has  a right  to  presume  up  to  the  last 
moment  that  the  other  vessel  will  do  her  duty,  and 
also  observe  the  regulations ; and  it  is  quite  clear 
that  if  the  American  had  done  her  duty  on  this 
occasion,  the  collision  would  not  have  happened. 

I do  not,  therefore,  thick  it  necessary  to  inquire 
whether,  by  any  possibility,  something  done  on  the 
part  of  the  Aracan  might  or  might  not  have 
avoided  or  lessened  the  evil  of  the  collision,  because 
I am  satisfied  that  up  to  the  last  moment,  in  this 
case,  she  had  a right  to  presume  that  the  American 
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would  do  her  duty,  and  that  if  the  American,  had 
done  her  duty  there  would  have  been  no  collision. 

Therefore  I pronounco  the  American  alone  to 
blame ; I do  not  pronounce  the  Syria , but  I pro* 
nounce  the  American  to  blame  for  the  collision. 

Butt,  Q.C. — The  question  of  how  far  the  decree 
holding  the  American  to  blame  throws  liability 
upon  the  Syria  will  have  to  be  considered.  Unless 
the  court  is  prepared  to  pronounce  definitely  that 
the  Syria  is  also  to  blame,  either  for  her  own  neg- 
ligent acts  or  as  responsible  for  the  acts  of  her  tug, 
I must  ask  that  the  question  should  be  left  open, 
and  should  not  be  mentioned  in  tho  decree,  so  that 
the  plaintiffs  may  be  enabled  to  enforce  the  decree 
against  the  Syria,  if  they  are  entitled  by  law  so  to 
do,  or  that  we  may  have  an  opportunity  of  argu- 
ing the  question. 

Milward,  Q.C.,  claimed  that  the  decree  should 
dismiss  the  Syria  from  the  suit,  as  the  court  held 
that  she  was  not  to  blame. 

Sir  R.  Phillimork. — I have  pronounced  the 
American  alone  to  blame,  and  if  the  legal  effect  of 
the  judgment  is  to  create  liability  on  the  part  of 
the  Syria,  I muBt  condemn  both  ships,  but  that  is 
a question  which  will  have  to  be  argued  before  I 
decide  it. 


May  5. — The  question  of  the  liability  of  the 
Syria  to  be  condemned  in  the  damage  done  to  the 
Aracan  came  on  for  argument. 

Butt,  Q.C.  and  E.  C.  Clarkson,  for  the  plaintiffs. 
— The  collision  having  been  occasioned  by  tho 
default  of  those  on  board  the  American,  tho  ques- 
tion for  decision  is,  whether  a decree  is  to  be  made 
against  the  owners  of  the  American  and  their  bail 
alone,  or  against  the  owners  of  that  vessel  and  of 
the  Syria  and  their  bail.  The  only  distinction  that 
can  be  drawn  between  this  cose  and  that  of  a hired 
tug  towing  a ship  is,  that  here  both  vessels  be- 
longed to  the  same  owners,  and  we  submit  that 
such  a distinction  can  have  no  effect  in  law  npon 
the  form  of  the  decree.  If  the  Syria  bad  engaged 
a tug  to  tow  her  home,  and  the  tug  had  damaged 
the  Aracan,  the  Syria  would  have  been  liable  for 
that  damage.  The  employment  of  a ship  belonging 
to  the  same  owners  can  make  no  difference  in 
principle.  In  The  Cleadon  (Lush.  158),  it  was  held 
that  a tug  and  tow  are,  for  the  purpose  of  consi- 
dering the  manoeuvres  they  are  oouud  to  execute, 
to  be  treated  as  one  vessel,  and  this  decision  is 
confirmed  in  The  Arthur  Gordon — The  Independence 
(Lush.  270,  278).  If  a tug  and  tow  are  to  be  treated 
as  one  vessel  for  one  purpose,  then  they  ought  to 
be  so  treated  for  all.  If  tnis  were  a joint  tort,  both 
might  be  condemned,  although  belonging  to  the 
same  owners.  Even  where  the  negligent  act  is 
that  of  one  of  several  oo-owners,  the  others  are 
liable  for  the  act  of  the  one,  who  is  to  be  treated 
as  agent  of  the  others : (Moreton  v.  Hardem 
4 B.  4 C.  23.)  The  crew  of  the  American  were  en- 
gaged in  the  service  of  towing  the  Syria,  and  were 
for  the  performance  of  that  service  the  servants  of 
the  owners  of  the  Syria,  and  hence  the  Syria  and 
her  owners  must  be  held  liable  for  t he  negligent 
acts  of  the  crew  of  the  American.  [Sir  R.  Puilli- 
more.— It  is  important  to  consider  whether  the 
American  was  employed  for  a towage  service.  If 
she  was  a salvor  there  may  be  a distinction.] 
There  was  an  employment  by  which  the  crew  of 
the  American  were  engaged  out  of  the  scope  of 
their  contract  to  bring  home  the  Syria.  Whether 


this  employment  was  in  the  nature  of  salvago  or 
towage  can  make  no  difference,  because  it  is  a 
contract  the  consideration  for  which  could  bo  re- 
covered at  common  law  in  an  action  for  work  and 
labour,  and  hence  the  American  became  for  the 
time  tho  servant  of  the  Syria.  If  the  governing 
power  was  in  the  American,  she  was  still 
tho  servant  of  the  Syria,  and  if  the  governing 
power  was  in  the  Syria,  the  collision  must  be  con- 
sidered as  having  been  occasioned  by  her  direct 
default.  Moreover,  upon  the  facts,  we  submit  that 
the  negligence  of  the  officers  and  crew  of  the  Syria 
contributed  to  the  collision.  [Sir  R.  Phillimore. 
— I found  os  a fact,  with  the  assistance  of  the  Trinity 
Masters,  that  there  was  no  negligence  on  the  part 
of  the  Syria  herself,  apart  from  the  American.} 

Milward,  Q.C.  (Gaineford  Bruce  with  him). — 
The  real  principle  underlying  these  cases  is,  that 
where  a tug  and  tow  come  into  collision  with 
another  ship,  through  tho  fault  of  the  tug,  the  tow 
is  liable  for  the  collision  only  where  the  governing 
power  is  in  the  tow.  Where  the  tow  has  on  board 
a pilot  or  other  person  who  directs  the  movements 
of  both  tug  and  tow,  then  the  tow  is  liable  for 
the  acts  of  the  tug.  The  duty  of  a tug  towing  a 
ship,  in  ordiuary  circumstances,  is  to  obey  the 
orders  of  the  pilot  on  board  the  ship,  save  only 
where  the  tug  sees  that  the  pilot  is  taking  both  the 
tug  and  tow  into  obvious  danger,  and  has  the 
means,  and  can  consistently  with  a due  observance 
of  the  law,  avoid  that  danger  : 

The  Duke  of  Manchester,  2 W.  Rob.  477 ; 

The  Christina,  6 Notes  of  Cm.  9 ; 3 W.  Rob.  27 ; 

Moore  P.  C.  C.  379  ; 

The  Julia,  Lush.  221. 

The  tug  is  the  servant  of  the  tow,  and  is  hound 
to  obey  the  orders  of  those  on  board  the  tow  in 
such  circumstances.  Here,  however,  there  was  no 
contract  between  tho  parties.  This  is  shown  by 
the  fact  that  if  the  American  bail  declined  to  com- 
plete her  service,  there  would  have  been  no  remedy 
either  against  her  or  her  crow.  The  American  was 
a salvor,  and  was  not  only  the  motive  but  also  the 
governing  power. 

Butt,  O.C.,  in  reply.— The  pilotage  question  does 
not  affect  this  case.  The  only  question  here  is, 
whether  the  American  was  tho  servant  or  the  agent 
of  the  Syria.  Even  if  tho  American  was  a salvor, 
which  I cannot  admit,  it  would  make  no  difference. 
Salvors  rendering  assistance  to  a ship,  and  bringing 
her  into  collision,  would  render  her  liahle,  as  they 
would  he  her  agents  to  perform  the  salvage 
service. 

Cur.  adv.  vult. 

May  16. — Sir  R.  PflILUMORE. — In  this  case  I 
have  already  pronounced  the  steamship  American, 
which.was  towing  a disabled  steamship  the  Syria,  to 
blame  for  a collision  with  the  Aracan.  Tho  question 
whether  the  Syria , the  towed  vessel,  was  also  to 
blame,  stood  over  for  consideration.  The  exact 
point  has,  I think,  not  yet  been  decided ; but  the 
principle  that  two  vessels  in  the  relative  positions 
of  the  American  and  Syria  constitute  in  intend- 
ment of  law,  at  least  so  far  as  cases  of  collision  are 
concerned,  one  vessel,  has  been  decided;  and  Upon 
reflection,  I think  this  principle  carries  me  a great 
way  to  a < ouclusion  that  the  Syria  is  also  to  blame. 

I shou'd  observe  also,  that  both  the  American  and 
the  Syria  belonged  to  the  same  owners,  and  th.*t 
both  vessels  came  into  collision  with  the  Aracan, 
although  the  damage  inflicted  by  the  Syria  was 
extremely  trifling. 
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In  the  case  of  The  Cleadon  ( uhi  sup.)  the  Privy 
Council  said,  the  Cleadon  being  in  tow  of  the  steam 
tug  it  is  admitted  in  the  case  that  she  and  the  tow 
must  be  considered  to  be  one  vessel,  “ the  motive 
power  being  in  the  tug,  the  governing  power  in 
the  vessel  tnat  is  towed. 

In  the  subsequent  case  of  The  Arthur  Gordon  ( uhi 
cup.),  this  judgment  was  referred  to,  and  it  was 
said:  "Their  Lordships  never  intended  to  lay 
down  in  the  case  of  The  Cleadon,  that  a steam  tug 
in  charge  of  a ship  must  be  considered  as  a free 
steamer,”  but  the  proposition  as  to  the  towing  and 
towed  vessels  forming  one  vessel  in  a case  of  mari- 
time tort,  does  not  appear  to  have  been  questioned. 

The  decision  in  the  present  case  is,  I am  aware,  of 
great  consequence  *o  the  parties,  inasmuch  as  it  is 
probable,  so  I am  informed,  that  the  defendants, 
as  owners  of  the  American  alone,  under  the  ex- 
emption of  limited  liability,  will  not  be  obliged  to 
pay  the  full  amount  of  the  damage  inflicted  on  the 
Aracan,  and  of  course,  their  additional  liability  as 
ownerB  of  the  Syria , will  make  a great  difference  in 
this  respect.  It  appeared  to  mo  at  first  sight  that 
the  fact  that  the  towing  vessel  was  a salvor  and  not  a 
hi;  ed  tug,  might  make  a difference  in  the  application 
of  thd  law,  inasmuch  as  it  was  contended  that  the 
governing  power  was  not  in  the  towed  but  the 
towing  vessel ; but  on  reflection,  I think  this  dis- 
tinction does  not  affect  the  case,  whether  the 
governing  power  be  in  the  towed  vessel,  as  accord- 
ing to  the  judgment  just  referred  to  it  would 
usually  be,  or  whether  it  be  in  the  vessel  which  was 
by  towing  performing  an  act  of  salvage,  in  either 
case  I think  the  two  vessels  must  be  considered 
one  in  the  present  instance. 

I therefore  pronounce  the  Syria  also  to  blame 
for  this  collision. 

A decree  having  been  made  by  the  learned  judge 
in  accordance  with  the  above  judgments,  the 
owners  of  the  American  and  the  Syria  appealed 
therefrom,  for  the  following  amongst  other  rea- 
sons : 

1.  Because  the  evidence  proved  that  the  Aracan 
improperly  deviated  from  her  course  under  a star- 
board helm. 

2.  Because,  even  assuming  that  the  Aracan 
kept  her  course  until  there  was  immediate  danger 
of  collision  under  the  circumstances  proved  in 
evidence,  the  Aracan  was  to  blame  for  neglecting 
to  take  measures  to  avoid  the  collision. 

3.  Because  the  loth  article  of  the  Regulations 
for  Preventing  Collisions  at  Sea  does  not  apply  to 
the  circumstances  of  this  case. 

4.  Because  the  collision  happened  without  any 
negligence  on  the  part  of  the  American,  and  with- 
out any  negligence  on  the  part  of  the  Syria. 

5.  Because,  under  the  circumstances  proved  in  evi- 
dence, the  American  adopted  the  proper  measures, 
and  did  all  that  could  be  done  by  her  to  avoid  the 
collision,  and  the  Syria  did  all  that  could  be  done 
by  her  to  avoid  the  collision. 

6.  Because  it  would  have  been  impossible  for 
the  American  and  Syria  to  have  slackened  speed 
so  as  to  have  gbne  under  tlio  stern  of  the  Aracan. 

7.  Because  it  was  wot* proved  that  those  in  charge 
of  the  American,  or  that  those  in  churgo  of  the 
Syria,  had  been  guilty 'of- any  negligence. 

The  appellants  further  submitted  that  the  decree 
appealed  from  ought  tb  be  reversed,  so  far  as  it 
relates  to  the  Syria , for  the  foHowiug  amongst 
other  Reasons : 


1.  Because  the  Syria  being  towed  was  under  the 
direction  of  the  American,  and  she  ought  not  in 
law  to  be  rendered  liablo  for  the  default  of  those 
on  board  the  American. 

2.  Because  the  American  and  the  Syria  were, 
law  as  well  as  in  fact,  two  separate  ships  and  not 
one  ship. 

3.  Because  the  question  whether  or  not  the 
Syria  is  to  blame,  must  be  determined  altogether 
without  regard  to  the  circumstance  that  the 
Ameri’can  aud  Syria  belonged  to  the  same  owners. 

4.  Because  the  Syria  did  not  contribute  to  the 
loss  of  the  Aracan,  and  did  not  cause  any  damage 
to  the  respondents. 

The  reasons  submitted  by  the  respondents  for 
supporting  the  decree  were  as  follows  : 

1.  Because  it  was  the  duty  of  the  Aracan , being 
a sailing  ship,  to  keep  her  course,  and  of  the 
American  and  Syria  to  keep  out  of  her  way,  and 
the  evidence  established  that  the  Aracan  did  keep 
her  course  until  the  American  and  Syria  had  caused 
immediate  danger  of  collision,  when  she  ported,  as 
she  was  entitled  to  do,  and  theevidonco  established 
that  the  collision  was  occasioned  by  the  negligent 
navigation  of  the  American. 

2.  Because  the  collisions  were  occasioned  by  tho 
negligent  navigation  of  the  Syria. 

3.  Because  the  American  having  been  engaged 
in  the  service  of  the  Syria  at  the  time  of  the  colli- 
sion, the  Syria,  and  the  appellants  as  her  owners, 
were  and  arc  liable  to  the  respondents  in  respect 
of  the  said  collision,  even  if  there  was  no  actual 
negligence  on  tho  part  of  those  on  board  the  Syria 
occasioning  or  contributing  to  tho  collision. 

4.  Because  the  decree  appealed  from  is  in  ac- 
cordance with  the  evidence,  and  right  in  point  of 
law. 

July  10, 11,  and  14. — Milward,  Q.C.  and  Gains- 
ford  Bruce,  for  the  appellants. — First,  upon  the 
facts,  the  evidence  establishes  that  the  Aracan  im- 
properly starboarded,  that  she  improperly  kept 
ner  course  until  there  was  immediate  danger  of 
collision,  although  the  circumstances  required  a 
deviation  from  it ; that  the  American  was  guilty 
of  no  negligence,  nor  was  the  Syria,  and  porting 
was  the  right  course  to  adopt  under  the  circum- 
stances,and  that  it  was  impossible  for  the  American 
to  have  slackened  speod,  considering  the  necessity 
of  keeping  her  position  with  regard  to  the  Syria. 

Secondly,  Art.  15  of  the  Regulations  does  not 
apply  to  tho  circumstances  of  this  case.  In  The  Inde- 
pendence (4  L.  T.  Rep.  N.  S.  565 ; 14  Moore  P.C.C. 
103 ; Lush.  270 ; 1 Mar.  Law  Cas.  O.  S.  88)  it  is 
laid  down  that  a steamer  in  tow  is  not  mistress  of 
her  own  motions ; she  is  under  the  control  of  and 
has  to  consider  the  ship  to  which  she  is  attached, 
of  which  it  is  for  many  purposes  to  be  considered 
a part,  the  motive  power  being  in  the  steamer,  and 
the  governing  power  in  the  ship  towed.  The 
American  could  not  by  starboarding  have  gone  off 
in  time  to  have  avoided  the  Aracan,  nor  could  she 
have  slackened  6peed,  as  she  would  havo  brought 
tho  Syria  down  upon  herself.  It  was  the  duty  of 
the  Aracan,  seeing  the  immenso  length  of  the  tug 
and  tow,  and  the  consequent  difficulty  of  ma- 
noeuvring, to  have  assisted  the  American  in  avoid- 
ing collision  by  going  up  into  tho  wind.  These 
were  special  circumstances,  taking  the  case  out  of 
the  operation  of  Art.  15.  Although  the  above  case 
was  decided  before  the  Regulations  became  law,  it 
applies  equally,  because  they  have  not  altered  but 
only  formiilatcd  the  law  as  it  Btood  before.  A ship 
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has  no  right  to  carry  on  her  course  to  the  manifest 
danger  of  another : (The  Mary  Bannatyne,  Stuart’s 
Vice-Adm.  Rep.  353.) 

Thirdly,  even  supposing  tho  American  to  blame 
for  the  collision,  the  Syria  is  not  to  blame,  either 
in  fact  or  law ; in  fact,  there  was  no  negli- 
gence, and  the  only  grouud  upon  which  tho 
Syria  could  be  held  liable,  would  be  that  she  is 
legally  responsible  for  the  acts  of  the  American  as 
her  agent  or  servant.  But  the  American  was  not 
the  agent  or  servant  of  the  Syria.  She  was  not 
employed  by  tho  master  or  crew  of  the  Syria , nor 
was  she  under  their  control.  In  the  United  States 
the  question  has  been  much  considered,  and  it  has 
been  there  held  that  the  responsibility  of  the  tug 
or  tow  is  to  be  determined  by  inquiring  which 
vessel  is  the  principal  and  which  the  servant;  if 
the  tug  has  the  solo  control  of  the  movements  of 
both,  then  she  aloDe  is  responsible  : 

The  Energy,  L.  Rep.  3 Adm.  A Ecc.  48 ; 

Kent's  Commentaries,  VoL  3.  part  v.,  sect.  17,  par.  8 ; 

The  Niagara  anti  The  EliuiMh,  Stuart's  Vioe- 
Admiralty  Rep.  (Canada)  306  ; 

Svroul  v.  Htmingicay,  14  Pickering  (Mass.),  1; 

The  Alabama,  1 Benedict.  476  ; 

The  Express,  1 Btatchfora,  3455  ; 

The  Sector,  4 Blatohford,  200,  affirmed  Sturgis  ▼. 
Boyer,  24  Howard  Sup.  Ct  Rep.  110. 

Here  the  American  had  the  sole  control,  and  re- 
ceived no  orders  from  the  Syria , but  was  both  the 
motive  and  the  governing  power.  The  Clcadon 
(4  L.  T.  Rep.  NT  S.  157 ; 14  Moore  P.C.C.  92 ; 
Lash,  160;  1 Mar.  Law  Cas.  O.  S.  41)  does  not 
apply  to  this  case,  because  there  it  was  shown  that 
the  tow  had  the  control,  and  on  that  ground  only 
were  tho  tug  and  tow  held  to  be  one  ship.  The 
master  of  the  American,  in  towing  the  Syria  home, 
was  acting  partly  from  what  he  considered  his 
duty  to  Ins  owners,  and  partly  in  order  to  obtain 
salvage  from  the  Syria  and  her  cargo,  but  in  no 
sense  did  he  act  as  a servant  of  the  Syria,  having 
no  contract  and  being  under  no  obligation  to 
render  assistance  to  that  particular  ship. 

Butt,  Q.C.  nnd  E.  C . Clarkson,  for  the  re- 
spondents.— First,  there  was  negligence  on  tho 
part  of  both  the  American  and  tho  Syria,  causing  the 
loss  of  the  Aracan.  There  was  no  negligence  on 
the  part  of  the  Aracan.  She  kept  her  course,  in 
fulfilment  of  her  duty  as  a sailing  vessel.  A sailing 
vessel  meeting  a steamer  must  hold  on  her  course 
up  to  the  last  moment,  and  is  only  entitled  to 
deviate  from  it  to  avoid  immediate  danger  within 
Art.  19  of  the  regulations.  The  18th  article,  com- 
pelling ships  to  keep  their  course  when  another  is 
to  be  kept  out  of  the  way,  is  to  bo  read  in  conjunc- 
tion with  the  19th  article,  and  the  meaning  of  the 
two  together  is  to  impose  tho  obligation  of  obeying 
the  18th  article  as  far  as  consistent  with  not  incur- 
ring immediate  danger.  This  has  been  decided  in 
several  cases : 

The  Warrior,  27  L.  T.  Rep.  N.  8.  101  • L.  Rep.  3 
Adm.  A Ecc.  553 ; 1 Asp.  Mar.  Law  Cm.  400  ; 

• The  Emperor,  The  Zephyr,  see  note,  anU  p.  352; 

The  Gala , The  Z«no6»a,  see  note,  ante  p.  352  ; 

The  David  Cannon,  see  note,  ante  p.  353 ; 

The  Pennsylvania,  3 Benedict,  215. 

The  19th  article  was  framed  for  the  protection  of 
a vessel  keeping  her  course,  and  not  to  compel 
her  to  deviate  under  any  given  set  of  circum- 
stances. [Sir  M.  Smith. — It  is  evident  that,  under 
these  rules,  special  circumstances  are  only  to  come 
into  play  whilst  the  rules  are  being  obeyed.]  A 
sailing  vessel  is  entitled  to  hold  on  till  the  last,  in 
the  expectation  that  the  steamship,  will  avoid  her. 


and  special  circumstances  only  arise  when  it  is  at 
the  lost  moment  discovered  that  there  is  immediate 
danger  of  collision ; then  the  sailing  ship  is  en- 
titled to  deviate,  but  not  otherwise.  It  it  was 
competent  for  the  American  and  Syria  to  go  under 
the  stern  of  the  Aracan,  no  special  circumstances 
arose  in  this  case.  The  steamships  should  have 
starboarded.  They  had  to  clear  only  the  length 
of  tho  Aracan,  whereas  Bhe  would  have  had  to 
clear  the  length  of  the  tug,  towropc,  and  the  tow, 
and  this  she  could  only  have  done  by  going  up 
into  the  wind,  being  closchauled.  The  crew  of 
the  American  ought  to  have  seen  the  lights  of  the 
Aracan  sooner,  and  then  there  would  have  been 
plenty  of  time  to  starboard.  If  they  could  not 
starboard,  they  might  have  slackened  speed,  and 
so  kept  out  of  the  way.  The  Aracan  had  the  right 
to  expect  them  to  keep  out  of  the  way.  [Sir  R.  P. 
Collier. — Primd  facie , no  doubt ; but  supposing 
the  Aracan  saw  that  the  steamer  was  not  keeping 
out  of  the  way.]  She  had  the  right  to  expect  that 
some  measure  would  bo  taken,  up  to  the  last 
moment. 

Secondly,  the  evidence  establishes  that  the 
Aracan  did  not,  by  starboarding  or  otherwise, 
deviate  from  her  course,  but  that  she  only  ported 
at  tho  last  moment  to  avoid  immediate  danger. 

Thirdly,  as  to  the  liability  of  the  Syria  for  the 
acts  of  the  American.  The  American  cases  cited 
are  reviewed  in  Parsons  on  Shipping,  vol.  1,  p.  534, 
and  there  shown  to  be  irreconcileable.  If  the 
Syria  is  not  herself  to  blame  for  the  collision,  Bhe 
is  responsible  for  the  negligence  of  the  American. 
Conceding  that  tho  American  was  a salvor,  her 
services  wero  rendered  under  an  implied  contract, 
and  whilst  performing  that  contract  she  was  the 
servant  of  the  Syria.  It  might  bo  said  that,  in  tho 
case  of  a derelict  ship,  the  salvor’s  act  would  not 
bind  the  owners  of  the  derelict,  but  where  a salvage 
service  is  rendered  under  an  arrangement,  whether 
express  or  implied,  made  with  the  master  or 
owners  of  the  salved  ship,  the  latter  aro  respon- 
sible for  the  acts  of  tho  salvors,  just  as  if  they  bad 
employed  a steam  tug  to  render  ordinary  towage 
service.  In  this  case  the  liability  is  even  more 
plain,  because  both  the  vessels  belonged  to  the 
same  owners,  and  the  master  and  crew  of  the 
American  were  tho  servants  of  the  owners  of  tho 
Syria,  and  wore  acting  in  pursuance  of  their  duty 
towards  those  owners.  Tho  master  of  tho  American 
having  undertaken  to  tow  tho  Syria , must  neces- 
sarily have  been  under  the  control  of  the  latter 
vessel  as  to  speed,  direction,  and  such  orders  ns 
were  necessary  to  regulate  these,  and  hence  the 
“governing  power"  within  the  meaning  of  The 
Cleadon  (uhi  sup.)  was  in  the  Syria . But  even  if 
the  '*  governing  power  ” was  not  in  the  Syria,  the 
negligent  act  of  the  American  was  tho  act  of  a ser- 
vant or  agent  acting  within  the  scope  of  his  em- 
ployment, and  the  principal  is  responsible  for  that 
act.  According  to  the  English  decisions,  the  tug, 
if  in  fault,  is  liable,  but  tho  ship  is  also  liable  as 
the  principal.  The  tow  is  liable  both  for  her  own 
acts  and  for  those  of  the  tug  : (The  Unity,  Swab. 
102.)  [Sir  R.  P.  Collier.— Tho  Syria  was  inca- 
pable of  being  navigated  in  this  case,  and  was 
wholly  undor  the  control  of  the  American.  Docs 
not  this  make  a distinction  between  this  case  and 
the  ordinary  English  cases  of  tug  and  tow  ?]  The 
English  law  treats  tag  and  tow  as  ono  vessel,  and 
that  creates  liability  in  both.  This  liability  must 
be  docidcd  now,  as  tho  Court  of  Chancery  will  not 
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decide  the  collision  clause  in  case  of  a claim  for 
limited  liability.  The  Merchant  Shipping  Act 
1862,  s.  54,  gives  the  right  to  limitation  where  the 
injury  haB  been  caused  by  the  improper  navigation 
of  the  defendant's  ship.  It  is  necessary  to  decide 
the  liability  of  the  Syria , as  the  amount  of 
liability  in  respect  of  the  American  is  not  enough 
to  satisfy  the  plaintiffs’  claim. 

Milward,  Q.C.  in  reply. 

July  24. — The  judgment  of  the  court  was  de- 
livered by  Sir  R.  P.  Collier.— The  American  and 
the  Syria  are  two  large  steam  vessels  belonging 
to  the  Union  Steam  Navigation  Company,  plying 
between  the  Cape  of  Good  Hope  and  London. 

The  Syria,  on  her  voyage  home,  became  disabled, 
through  some  damage  to  her  machinery,  and 
put  in  at  Ascension  Island.  The  captain  of  the 
American,  also  on  his  voyage  home,  calling  at 
Ascension  and  finding  the  Syria  disabled,  deter- 
mined to  tow  her  home,  and  attached  her  to  his 
ship  by  long  hawsers.  Ho  entered  the  British 
Channel  with  the  Syria  thus  in  tow,  and  was  at  a 
distance  of  about  sixteen  miles  off  Portland,  at 
11  p m.  on  the  8th  March  1874,  when  the  collision, 
the  subject  of  the  suit,  occurred.  The  American 
had  two  white  lights  on  her  foremast,  and  both 
vessels  had  the  usual  red  and  green  lights;  the 
night  was  moderately  clear,  the  wind  west,  or 
west-south-west.  The  American,  with  the  Syria 
in  tow,  was  steering  east  by  north-half-north,  and 
going  at  the  rate  of  about  five  knots  an  hour. 

The  Aracati  was  a sailing  ship  of  788  tons 
register,  and  was  going  down  the  channol  on  a 
voyage  from  London  to  Hong  Kong,  and  was 
beating  against  the  wind. 

There  were  cross  suits  in  the  Admiralty  Court. 

The  account  of  the  Aracan  is  substantially  this  : 
that  she  was  close  hauled  by  the  wind  on  the 
starboard  tack,  heading  about  south,  when  sheBaw 
" the  white  light  ” (she  never  saw  the  two  white 
lights)  “ of  the  American,"  at  a distance  of  between 
four  or  five  miles ; that  at  a distance  of  two  miles 
she  made  out  the  red  lights  of  both  vessels,  and 
understood  that  one  was  towing  the  other ; that, 
acting  under  the  15th  and  18th  Admiralty  Kulos, 
she  kept  her  course,  expecting  the  towing  steamer 
to  get  out  of  her  way  by  starboarding  ner  holm 
and  passing  to  the  stern,  until,  finding  a collision 
imminent,  she  ported  hor  helm  os  the  best  mode  of 
lessening  its  force. 

The  caso  of  the  American  and  Syria  is,  that 
the  captain  of  the  American  saw  the  green  light 
of  the  Aracan  first  at  a distance  of  a mile  or 
three-quarters  of  a mile,  although  a good  look- 
out was  kept.  That  impeded  as  he  was  by  his 
" tow,”  he  was  unable  to  starboard  his  helm 
sufficiently  to  pass  to  the  stern  of  the  Aracan , that 
he  could  not  slacken  his  pace,  because  he  would 
not  have  had  sufficient  steering  way,  and  might 
have  run  a risk  of  fouling  his  tow  or  the  hawsers, 
and  that  nothing  remained  to  him  but  to  port  his 
helm,  thereby  giving  the  Aracan  “more  room;” 
that  he  did  this,  and  that  his  ship  went  off  one 

C"  tit  on  the  port  helm ; that  the  Aracan  star- 
rdod  her  helm  and  so  caused  the  collision, 
whereas  Bhe  ought  to  have  ported  it,  and  either 
turned  round  on  the  opposite  tack  or  have  passed 
under  the  stern  of  the  Syria. 

The  learned  judge  of  the  Admiralty  Court 
found  that  the  Aracan  was  in  no  respect  to 
blame,  and  that  the  collision  was  wholly  caused 
by  the  negligent  navigation  of  the  American. 


[ He  appears  to  have  found  as  a fact  that  there 
was  no  negligence  on  the  part  of  the  captain 
or  crew  of  tbo  Syria  conducing  to  the  accident ; 
but  after  hearing  further  argument  on  this 
subject,  he  came  to  the  conclusion  that,  in  point 
of  law,  the  Syria  must  bo  pronounced  also  to 
blame,  on  the  ground  that  she  must  be  taken  to 
have  been,  in  intendment  of  law,  one  vessel  with 
the  Amtrican. 

The  present  appeal  is  from  this  judgment. 

The  appellants  have  much  relied  on  the  case 
of  the  Itide}>en  den  re,  decided  by  this  Board, 
and  reported  in  14  Moore’s  P.C.C.  p.  103,  where 
a distinction  is  pointed  out  between  the  situation 
of  a steamer  unencumbered,  and  of  a steamer 
with  a ship  in  tow.  Lord  Kingsdown  there 
observes : “ A steamer  unencumbered  is  nearly 
independent  of  the  wind.  She  can  turn  out  of 
her  course,  and  turn  into  it  again,  with  little 
difficulty  or  inconvenience.  She  can  slacken  or 
increase  her  speed,  stop  or  reverso  her  engines, 
and  can  move  in  one  direction  or  the  other  with 
the  utmost  facility.  She  is  therefore,  with  reason, 
considered  bound  to  give  way  to  a sailing  vessel 
close  hauled,  which  is  less  subject  to  control  and 
less  manageable.  But  a steamer  with  a ship  in 
tow  is  in  a very  different  situation.  She  is  not  in 
anything  like  the  same  degree  the  mistress  of  her 
own  motions  ; she  is  under  the  control  of,  and  has 
to  consider  the  ship  to  which  she  is  attached,  and 
of  which,  as  their  Lordships  observed  in  the  case 
of  the  C! radon,  she  may  for  many  purposes  be  con- 
sidered as  a part,  the  motive  power  being  in  the 
steamer,  and  the  governing  power  in  the  ship 
towed.  She  cannot,  by  stopping  or  reversing  her 
engines,  at  once  stop  or  back  the  ship  which  is  fol- 
lowing her.” 

It  is  true  that  this  case  was  decided  before 
the  promulgation  of  the  present  Regulations 
for  Preventing  Collisions  at  Sea,  which  in  terms 
direct  that,  where  the  courses  of  two  vessels 
involve  risk  of  collision,  the  steamship  shall  keep 
out  of  the  way  of  the  toiling  Bhip,  and  that  the 
sailing  ship  shall  keep  her  course,  subject  to  due 
regard  to  dangers  of  navigation,  and  to  special 
circumstances  rendering  a departure  from  the  rule 
necessary  in  order  to  avoid  immediate  danger. 

But  the  rule  of  navigation,  though  formulated,  can 
scarcely  be  said  to  have  been  altered  by  the  Regu- 
lations, and  the  distinction  taken  between  the 
relations  of  an  encumbered  and  an  unencumbered 
steamer  is  manifestly  a just  one  and  still  appli- 
cable. It  docs  not  go  the  length  of  absolving 
altogether  the  encumbered  steamer  from  obedience 
to  tLe  rules  which  apply  to  all  steamers,  but  it 
necessitates  allowances  being  mode  under  the  cir- 
cumstances of  each  case  for  the  comparatively 
disabled  condition  of  the  encumbered  steamer,  and 
imposes  upon  tbo  sailing  ship  approaching  her  the 
duty  of  additional  caution.  It  may  be  observed 
that,  in  1863,  an  additional  article  was  promul- 
gated, requiring  the  towing  steamer  to  exhibit  two 
white  lights  instead  of  one,  doubtless  for  the  pur- 
pose of  warning  all  approaching  vessels  that  she 
was  encumbered,  and  not  in  all  respects  mistress 
of  her  movements. 

Their  Lordships  have  given  the  benefit  of  all 
these  considerations  to  the  American,  but  are 
unable  to  come  to  the  conclusion  that  the  judge 
of  tbo  Admiralty  Court  was  wrong  iu  pronounc- 
ing her  to  blame.  They  do  not  think  (and  in 
this  they  arc  coufirmcd  by  their  assessors)  that 
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her  not  seeing  the  green  light  of  the  shiD  until 
the  vessels  were  within  a mile  or  three-quarters 
of  a mile  of  each  other,  is  sufficient  to  convict  her 
of  negligence  in  not  keeping  a sufficient  look-out. 
But  they  think  that  to  attempt,  with  the  long  mass 
behind  her,  to  cross  the  bows  of  the  ship  was  an 
extremely  hazardous,  and  not  a necessary  act. 
Their  Lordships  are  of  opinion  that  she  might 
have  slackened  speed,  as  it  was  her  duty  to  do, 
even  if  she  could  not  have  starboarded,  und  that  the 
collision  might  then  have  been  avoided. 

The  American  charges  the  Aroian  with  starboard- 
ing ; she  denies  it.  There  is  much  conflicting  evi- 
dence on  the  subject,  and  the  learned  judge,  who  had 
the  advantage  of  seeing  and  hearing  the  witnesses, 
believes  the  case  of  the  Aracan.  Their  Lordships, 
though  not  quite  satisfied  on  this  subject,  after 
consultation  with  their  nautical  assessors,  are  not 
prepared  to  reverse  this  finding. 

She  saw  at  a considerable  distance,  according  to 
her  account  two  miles,  two  large  steamers,  one  tow- 
ing the  other,  with  agreat  length  of  hawser  between 
them,  and  she  saw  the  red  lights  of  both.  It  has  been 
contended  that,  inasmuch  as  Bhe  must  or  should 
have  seen  that  the  leading  steamer  was  not  star- 
boarding but  was  porting,  or,  if  not,  keeping  on 
her  course,  that  she  ought  not  to  have  persisted  in 
her  endeavour  to  pass  before  the  bows  of  the 
Bteamer,  but  should  have  ported  her  helm,  stopped 
her  course,  and  turned  round  on  the  other  tack. 
Considering,  however,  that  the  Aracan  might 
reasonably  have  expected  the  American  to  keep 
out  of  her  way,  by  either  starboarding  her  helm 
and  slackening  her  speed,  and  that  if  the  Aracan 
had  stopped  with  a view  to  tacking,  this  very 
manoeuvre  might  have  thrown  her  in  the  way  of 
the  American  if  the  American  had  starboarded ; 
their  Lordships  are  unable  to  pronounce  the  Aracan 
to  blame  for  keeping  her  course  os  it  wos  her  dnty 
to  do,  unless  departure  from  it  was  necessitated 
by  special  circumstances  to  avoid  immediate 
danger. 

For  these  reasons  their  Lordships  are  of  opinion 
that  the  American  was  to  blamo  for  the  collision. 

The  question  remains  whether  the  Syria,  though 
free  from  blame  in  fact,  muBfc  nevertheless  be 
held  to  blame  by  intendment  of  law.  The  deci- 
sion of  the  learned  judge  upon  this  point  appears 
to  be  based  upon  the  principle  shortly  stated  by 
Lord  Kingsdown,  in  the  passage  whicn  has  been 
before  cited  as  that  on  which  The  Cleadon  (14 
Moore,  97)  was  decided,  viz.,  that  the  motive  power 
was  in  the  tug,  the  governing  power  in  the  ship 
towed.  The  judge  of  the  Admiralty  Court  applying 
this  principle  to  tho  present  case,  held  that  the 
American  and  the  Syria  constituted  one  vessel  in 
intendment  of  law.  This  is  no  doubt  an  accurate 
representation  of  the  relations  usually  subsisting 
in  this  country  between  the  tag  and  the  tow.  The 
tog  is  in  the  service  of  the  tow,  the  tow  is  answer- 
able  for  the  negligence  of  her  servant,  and  is  for 
somo  purposes  identified  with  her.  Some  American 
cases  havo  been  cited  which,  though  differently 
decided,  illustrate  this  principle. 

It  appears  that,  in  the  large  American  rivers 
and  lakes,  it  is  usual  for  a tug,  which  is  spoken 
of  as  a public  vessel,  to  take  a number  of 
small  vessels  in  tow,  some  alongside  of  her, 
some  astern.  She  assigns  to  each  of  these  ves- 
sels its  place,  and  they  are  under  her  direc- 
tion. II rider  those  circumstances,  the 'American 
Courts  have  held  that  a vessel  towed  is  not  liable 


for  the  negligence  of  the  tug,  because  the  “gover* 
ning  power’1  is  in  the  tug,  not  in  her.  The  master 
of  the  American  appears  to  have  undertaken  to  tow 
the  Syria,  under  circumstances  quite  exceptional. 
Their  Lordships  collect  that  he  determined  to  take 
home  the  Syria,  partly  because  he  thought  it  his 
duty  to  his  employers,  who  owned  both  vessels, 
partly  with  a view  to  obtain  salvage  from  his 
owners,  and  the  owners  of  the  Syria's  cargo 
(which  ho  succeeded  in  doing).  There  is  no  evi- 
dence of  his  having  boon  hired  by  the  captain  of 
tho  Syria,  or  having  acted  in  any  way  under  the 
captain  of  the  Syria's  control.  On  the  contrary,  it 
would  appear  that  the  “governing  power”  was 
wholly  with  the  American.  Under  these  circum- 
stances, their  Lordships  are  of  opinion  that  the 
principle  on  which  the  Cleadon  was  decided  does 
not  apply  to  this  case ; that  the  Syria  cannot  be 
deemed  in  intendment  of  law  one  vessel  with  the 
American,  or  liable  for  her  negligence.  Nor  do 
they  think  that  the  fact  of  the  American  and  Syria 
belonging  to  the  same  owners  affects  the  qnestion 
whether  or  not  the  Syria  was  to  blame. 

Their  Lordships  will,  therefore,  hnmbly  advise 
her  Majesty  that,  in  the  suit  of  the  owners  of  the 
Aracan  against  the  owners  of  the  American  and 
Syj-ia,  the  judgment  be  varied  by  declaring  that 
the  American  alone  was  to  blame;  that  in  the  suit 
of  the  owners  of  the  American  and  Syria  against 
the  Aracan,  the  judgment  be  affirmed.  There  will 
be  no  costs  of  these  appeals. 

Judgment  varied  accordingly. 
Solicitor  for  the  appellants,  Thomas  Cooper. 
Solicitor  for  the  respondents,  Pritchard  and 
Sons. 

COURT  OF  COMMON  PLEAS. 

Reported  by  Etukringtok  Smith  and  J.  M.  Lilt  Eaqa., 
Barr  is  tors- at- Law. 

June  1,  and  July  8, 1874. 

(Before  Lord  Coleridge,  C.J.,  Mellor  and 
Brett,  JJ.) 

Mavro  and  another  v.  The  Ocean  Marine 
Insurance  Company. 

Marine  insurance — General  average  as  per  foreign 
statement — Determination  of  voyage  at  an  inter’ 
mediate  port — Jurisdiction  of  Consular  Court  at 
Constantinople  to  make  oraer  for  adjustment  of 
average. 

A policy  of  insurance  on  wheat  on  hoard  a certain 
vessel  from  Varna  to  Marseilles,  contained  the 
words  “ general  average  as  per  foreign  state- 
ment.”  There  was  a suing  and  labouring  clause, 
and  among  other  things  com  teas  declared  to  be 
warranted  free  from  average  unless  general. 

The  ship  was  injured  by  straining  in  a storm,  and 
was  towed  into  Constantinople  when  some  of  the 
wheat  was  found  to  be  damaged,  and  the  ship 
herself  unable  to  proceed  without  undergoing 
thorough  repair. 

The  British  Supreme  Consular  Court  was  applied 
to  by  petition,  and  surveyors  were  appointed,  who 
recommended  the  sale  of  the  damaged  portion  of 
the  cargo,  and  the  transshipment  of  the  rest,  and 
an  order  of  the  court  was  made  in  accordance 
with  this  recommendation.  Subsequently  the 
court  duly  appointed  average  adjusters,  who  in- 
vestigated the  various  claims,  and  thyy,  following 
the  decision  of  tho  Judge  of  the  Consular  Court 
to  whom  the  question  was  submitted , made  up 
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the  average  adjustment  according  to  the  law 
of  France,  and  the  average  adjustment  teas 
registered  and  homologated  by  a decree  of  the 
court. 

The  damage  to  the  reheat  was  treated  as  general 
average,  and  properly  so,  according  to  the  law  of 
France.  Upon  action  brought  to  recover  a general 
average  loss. 

Held  first,  that  the  Consular  Court  at  Constanti- 
nople, having  made  the  orders,  must  be  taken  to 
have  had  the  necessary  jurisdiction,  (a) 

Secondly,  that  the  voyage  was  necessarily  broken  up 
at  Constantinople. 

Thirdly,  that  upon  the  true  construction  of  the  policy, 
this  was  not  a particular  average  loss,  but  m 
consequence  of  the  voyage  being  properly  broken 
up  at  Constantinople,  brought  within  the  words 
of  the  policy,  a general  average  as  per  foreign 
statement. 

Harris  v.  Scaramanga  (ante,  vol.  1,  p.  339  ; 26 
L.  T.  Rep.  N.  S.  697;  L.  Rep.  7 G.  P.  481), 
and  Hendricks  v.  The  Australian  Insurance 
Company  (ante,  p.  244  ; 30  L.  T.  Rep.  N.  S. 
419)  followed. 

This  was  a special  case  stated  by  an  arbitrator 
for  tho  opinion  of  the  court.  The  action  was 
brought  on  a policy  of  insurance  on  wheat,  and 
advances  valued  at  92001  at  and  from  Varna  to 
Marseilles  on  board  the  vessel  General  Chasse. 

In  the  declaration  the  plaintiffs  sought  to  recover: 
fist,  a general  average  loss ; secondly,  a total  loss ; 
thirdly,  a loss  under  the  suing  and  labouring  clause 
in  the  policy.  The  defendants  paid  into  court  the 
sum  of  1101,  which  the  plaintiffs  denied  to  be 
sufficient  to  satisfy  their  claim. 

The  policy  contained  the  following  provisions 
General  average  as  per  foreign  statement. 

And  in  case  of  any  loss  or  misfortune  it  shall  be  lawful 
to  the  insured,  their  factors,  servants,  and  assigns,  to 
sue,  labour,  and  travel  for  in  and  about  the  defence,  safe- 
guard, and  roaovery  of  the  aforesaid  subject-matter  of 
this  insurance,  or  any  part  thereof,  without  prejudice  to 
this  insurance. 

And  it  is  declared  and  agreed  that  corn,  fish,  salt,  fruit, 
flour,  and  seed  shall  be  and  are  warranted  froo  from 
average,  unlees  general,  or  the  ship  be  stranded. 

By  the  consent  of  the  parties  after  issue  joined, 

(a)  Although  this  is  a decision  to  the  effect  that  the 
Consular  Court  at  Constantinople  had,  for  the  purposes 
of  this  aase,  jurisdiction  to  mako  the  orders  in  question, 
it  cannot  be  taken  as  a decision  to  the  effect  that  the 
British  Consular  Courts  in  the  Levant  have  general 
jurisdiction  over  average  adjustments  and  statements, 
'l'he  decision  of  the  Common  Pleas  decides  only  that  tho 
facta  laid  before  them  in  this  particular  oaso  arc  suffi- 
cieot  to  enable  them  and  to  bind  them  in  this  case  to 
decide  that  the  Consular  Court  has  jurisdiction  in  such 
matters  until  its  decisions  are  reversed  on  appeal  to  the 
proper  tribunal.  In  effect,  the  Common  Pleas  decides 
that.it  is  not  for  them  to  investigate  the  question  of 
jurisdiction  where  that  jurisdiction  has  been  exercised  by 
custom  by  a properly  constituted  court  fora  consider- 
able period  ; they  consider  that  the  Consular  Court  in 
snch  a matter  is  the  best  judge  of  its  own  jurisdiction, 
and  they  treat  it  in  the  same  category  as  a foreign 
court,  and  respect  its  interpretation  of  The  law  adminis- 
tered in  it  until  that  interpretation  has  been  varied  or 
reversed  by  its  Court  of  Appeal.  At  the  same  time, 
thero  can  be  no  doubt  that  it  has  been  the  custom  of 
the  British  Consular  Courts  in  the  Levant  to  exercise 
jurisdiction  in  similar  cases,  and  this  custom  is  in 
nnison  with  that  followed  by  the  Consular  Courts  of  all 
nations  in  the  Levant : (See  Messina  v.  Petrococchino, 
ante,  vol.  1.  p.  298.)  This  custom  has  been  bo  useful, 
and  tho  jurisdiction  exercised  so  salutary  in  its  effects 
that  it  is  to  be  hoped  that  the  Court  of  Appeal  would 
consider  long  before  deciding  that  no  such  jurisdiction 
existed.— Ed. 


and  by  the  order  of  Grove,  J.,  on  18th  Jan.  1872, 
there  was  stated  for  the  opinion  of  the  coart,  the 
following 

Case. 

1.  The  plaintiffs  carry  on  business  as  merchants 
and  brokers  in  London  and  Marseilles,  and  the  de- 
fendants are  an  insurance  company  carrying  on 
business  in  London. 

2.  In  Sept.  1867,  Mr.  Sovrono,  who  was  a Greek 
merchant  domiciled  at  Constantinople,  and  who 
was  desirous  of  consigning  to  the  plaintiffs  at 
Marseilles  for  sale  a cargo  o?  29,156  kilos  of  wheat 
belonging  to  him,  chartered  the  vessel  General 
Chasse,  which  was  a British  vessel  belonging  to 
Guiseppe  Saliba,  a Maltese  subject,  resident  at 
Constantinople,  to  carry  tho  said  cargo  of  wheat 
from  Varna  to  Marseilles,  and  caused  tho  same  to 
be  shipped  on  board  the  raid  vessel  at  Varna  on 
or  about  the  18th  Dec.  1867.  Mr.  Sovorono  also 
made  advances  to  the  master  of  the  General  Chasse 
amounting  to  the  sum  of  149/.  Is.  9d.  on  account 
of  the  freight  payable  under  tho  charter-party. 
The  plaintiffs  and  the  said  Sovorono  were  jointly 
interested  in  tho  adventure  relating  to  the  said 
cargo  of  wheat. 

3.  On  the  22nd  Nov.  1867,  the  plaintiffs  effected 
with  the  defendants  a policy  of  insurance  for 
1000Z.  (a  copy  of  which  policy,  marked  A.,  is  an- 
nexed heroto,  and  is  to  form  part  of  this  case). 
This  insurance  is  declared  to  be  “upon  29,156 
Constantinople  kilos  wheat,  and  advances  valued 
at  9200/.  general  average  as  per  foreign  statement 
on  the  ship  General  Chasse,  at  and  from  Varna  to 
Marseilles,”  and  it  is  also  declared  to  be  warranted 
free  from  average,  unless  general. 

4.  On  the  Gt.h  Nov.  1867,  the  General  Chasse,  with 
the  said  cargo  of  wheat  on  board,  sailed  from 
Varna  for  Marseilles.  Very  soon  after  leaving  port 
she  encountered  heavy  gales  and  thick  weather, 
which  continued  for  some  hours  before  she  came  to 
anchor  in  the  Bosphorus,  as  hereinafter  mentioned. 
In  fair  weather  the  vessel  would  have  taken  from 
four  to  five  days  to  have  made  the  voyage  to  tho 
Bosphorus. 

5.  On  tho  7th  Nov.,  during  a heavy  gale  from 
the  north  it  became  necessary,  on  account  of  the 
vessel  nearing  land,  that  she  should  carry  a press 
of  sail  in  order  to  prevent  her  making  further  lee- 
way. This  was  accordingly  done,  and  in  conse- 
quence the  vessel  laboured  very  much,  and  shipped 
heavy  seas,  which  carried  away  the  jolly  boat,  and 
other  parts  of  the  vessel’s  apparel  and  furniture. 
It  was  also  found  necessary  to  throw  ovorboard 
sundry  articles  which  were  on  deck,  in  order  that 
the  working  of  the  ship  might  not  bo  impeded; 
The  next  day  there  was  a strong  gale  from  the 
north,  and  as  the  vessel  got  very  near  the  land  it 
became  necessary,  for  the  rafoty  of  ship  and 
cargo,  that  a still  further  press  of  sail  should  be 
carried  in  order  to  avoid  a loeshore.  More  canvas 
was  accordingly  set.  This  caused  the  General 
Chasse  to  strain  very  mnch,  several  of  her  sails 
were  split  and  carried  away,  and  she  soon  sprung 
a leak ; the  leak  was,  however,  kept  under  by 
pnmping,  wheat  being  constantly  pumped  up  with 
the  water. 

6.  On  the  24th  Nov.  tho  General  Chasse  was 
brought  to  anchor  at  Bajtik  Limon,  in  tho  Bos- 
phorus, and  on  the  following  day  having  been 
taken  in  tow  by  a steaming,  which  it  was  neces- 
sary to  employ  by  reason  of  the  vessel's  damaged 
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and  disabled  condition,  she  was  brought  to  anchor 
at  Tophate,  in  the  port  of  Constantinople. 

7.  On  the  ‘27th  2*»ov.  the  master  of  the  General 
Chasse  petitioned  the  Judge  of  Her  Majesty’s 
Supreme  Consular  Court  of  Constantinople  to 
appoint  surveyors  to  survey  the  vessel,  and  accord- 
ingly surveyors  were  appointed  by  the  court,  who, 
on  the  28th  Nov.  1867,  surveyed  the  vessel  in  the 
presence  of  the  said  Guiseppe  Saliba,  her  owner, 
and  Mr.  Sovorono,  and  recommended  that  the 
voyage  of  the  vessel  should  end  at  Constantinople, 
and  that  the  cargo  of  wheat  should  be  sold  by 
public  auction  for  the  benefit  of  all  concerned, 
thereupon  the  master  petitioned  the  court  that  an 
order  might  be  modo  for  the  immediate  sale  of  the 
cargo  by  public  auction,  and  this  order  was  mode 
on  the  same  day. 

8.  On  the  2nd  Dec.,  Fourtun<5  Jourdain,  agent 
of  the  Assurance  Maritimes  do  Franco,  prayed  the 
said  court  for  leave  to  intervene  in  the  proceedings 
on  the  ground  that  the  cargo  was  insured  in  his 
company.  Such  leave  was  accordingly  granted  to 
him,  and  upon  his  application  the  sale  of  the  cargo 
was  suspended,  and  a fresh  survey  ordered  by  the 
court. 

9.  On  the  7th  Dec.,  Mr.  Henry  Lamb  petitioned 
the  said  court  for  leave  to  intervene  iu  the  pro- 
ceedings as  agent  for  the  Maltese  Underwriters, 
and  leave  was  granted  to  him  on  the  same  day  ; 
also  Mr.  Hopper,  Lloyd’s  agent,  addressed  a peti- 
tion to  the  said  court,  stating  that  he  approved  of 
the  steps  taken  by  M.  Jourdain,  and  praying  that 
as  an  agent  for  Lloyd’s  he  might  attend  the  fresh 
survey,  and  his  prayer  was  likewise  granted. 

10.  On  the  10th  Dec.  the  fresh  survey  took 
lace  in  the  presence  of  the  surveyors  and  Messrs, 
ourdain  ana  Hopper.  It  was  found  that  about 

one  fifth  part  of  the  cargo  of  wheat  was  damaged, 
and  it  was  recommended  by  the  surveyors  that 
the  sound  portion  should  be  at  once  transhipped, 
and  the  damaged  portion  sold  by  public  auction. 

11.  The  damage  which  the  cargo  was  found  as 
aforesaid  to  have  sustained  (so  far  as  could  be 
ascertained),  had  been  caused  by  the  General 
Chasse  having  carried  a press  of  sail,  and  by  her 
having  consequently  strained  and  shipped  heavy 
seas  and  sprung  a leak  under  the  circumstances 
above-mentioned. 

12.  After  the  said  survey  of  the  10th  Dec., 
Messrs.  Sovrono  and  Hopper  petitioned  the  court 
to  order  the  damaged  portion  of  the  cargo  to  be 
sold,  and  the  sound  portion  to  be  transhipped; 
and  the  court  having  made  an  order  in  accordance 
with  Bach  petition,  the  damaged  wheat  was  6old 
by  public  auction,  and  the  undamaged  wheat  was 
in  the  beginning  of  Jan.  1868,  transhipped  on  board 
an  Austrian  vessel,  the  Francisca  M.,  in  which  it 
was  safely  conveyed  to  Marseilles,  its  original  port 
of  destination. 

13.  There  were  no  public  warehouses  or  docks  at 
Constantinople  for  warehousing  wheat.  There  was 
no  evidence  to  show  what  it  would  have  cost  to 
have  warehoused  tho  wheat  in  private  warehouses. 
It  was  also  uncertain  whether  it  would  have  taken 
one  or  two  months  .after  the  discharge  of  the 
cargo  to  have  repaired  the  General  Chasse,  on 
account  of  the  difficulty  in  procuring  a proper 
berth  for  the  vessel  at  Constantinople,  and  also  on 
acconnt  of  the  possibility  of  bad  weather  inter-' 
fering  with  the  repairs.  Under  these  circum- 
stances it  was  considered  advisable  to  tranship 
tiie  sound  wheat  as  afbre-ffiefitidned.  Tit  was  also 


considered  advisable  to  sell  the  damaged  wheat, 
because  it  could  not  bo  transhipped  together  with 
the  sound  wheat  without  damaging  the  latter,  and 
because  it  was  not  worth  transhipping  separately. 

14.  The  General  Chaste  was  afterwards  repaired 
at  Constantinople,  and  on  tho  21st  Feb.  she  was 
fit  to  proceed  to  sea  with  cargo. 

15.  On  the  3rd  March  1868  Mr.  Sovrono  peti- 
tioned tho  court  to  appoint  average  adjusters  to 
adjust  the  average  in  respect  of  the  General 
Chasse  and  her  cargo,  and  to  ascertain  the  contri- 
bution dne  from  the  parties  interested. 

16.  The  court  accordingly  appointed  average 
adjusters.  They  were  sworn  by  the  learned  judge 
of  the  said  Supreme  Consular  Court,  and  proceeded 
to  hold  meetings  in  the  building  of  tho  court.  At 
these  meetings  Mr.  Sovrono  ana  Messrs.  Jourdain 
and  Hopper  we  present,  and  they  or  their 
counsel  were  heard  in  support  of  their  respective 
claims  and  contentions,  but  there  was  no  agent  of 
the  defendants’  present. 

17.  During  tho  discussions  before  the  average 
adjusters,  the  question  having  arisen  as  to  the  law 
by  which  the  average  adjustment  ought  to  be 
governed,  it  was  submitted  to  the  learned  judge 
of  the  court,  who  decided  that  it  ought  to  be 
governed  by  the  law  of  France  as  being  the 
country  to  which  the  port  of  destination  of  the 
cargo  belonged. 

18.  In  pursuance  of  this  decision  the  average 
adjusters  made  up  the  averago  adjustment  ac- 
cording to  tho  law  of  France,  and  such  averago 
adjustment  was  afterwards  registered  in  the  court 
and  homologated  by  a decree  of  tho  oourt. 

19.  Tho  law  by  which  the  average  adjustment 
ought  to  have  been  regulated  according  to  the  law 
and  usages  prevailing  at  Constantinople,  and 
applicable  to  the  General  Chasse  and  her  cargo, 
under  the  circumstances  of  the  case,  was  the  law 
of  France,  and  tho  said  average  adjustment  was 
made  up  in  all  respects  iu  conformity  with  such 
law. 

20.  Assuming  that  Her  Majesty’s  Supreme  Con- 
sular Conrtcouldacqnire  jurisdiction  over  thcafore- 
namod  matters  by  the  forco  of  custom,  there  was 
not  sufficient  evidence  of  such  custom  to  prove 
that  it  had  in  this  matter  acauircd  jurisdiction, 
but  the  plaintiffs  rely  on  the  documents  marked 
B,  which  are  contained  in  the  appendix,  and  are  to 
form  part  of  the  caso,  for  the  purpose  of  establish- 
ing that  the  court  had  jurisdiction. 

21.  In  the  said  average  adjustment,  the  damage 
which  the  cargo  of  wheat  had  sustained,  as  afore- 
mentioned, was  treated  as  general  average,  and  the 
sum  payable  by  the  defendants  under  the  policy 
Bued  on,  in  accordance  with  the  said  averago 
adjustment,  would  be  275/,  14s.  6d. 

22.  The  defendants  contend  that  they  are  not 
liable  in  respect  of  any  damage  to  the  wheat,  and 
they  have  paid  enough  money  into  court  to  cover 
the  plaintiff’s  claim,  in  respect  of  all  items  con- 
tained in  tho  said  average  adjustment  with  the 
exception  of  tho  item  representing  the  damage  of 
the  wfioat. 

23.  The  court  is  to  bo  at  liberty  to  draw  in- 
ferences of  fact. 

24.  A copy  of  tho  pleadings  is  hereunto  annexed, 
marked  C.,  and  is  to  form  part  of  this  case. 

25.  The  question  for  the  opinion  of  the  court  is, 
whether  the  defendants  are,  or  aro  not,  liable  as 
afbresaicLto  pay  the  plaintiffs  a sum  not  exceeding 
that  paid  into  court.  If  tho  court  should  be  of 
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opinion  in  tbe  affirmative,  judgment  is  is  to  be 
entered  for  tbe  plaintiffs  for  such  sum  and  such 
interest,  if  any,  as  the  court  may  direct,  together 
with  casts,  the  court  being  at  liberty,  if  it  should 
think  proper,  to  refer  the  amount  for  which  the 
verdict  is  to  be  entered  to  the  decision  of  Arthur 
Cohen,  Esq.,  Barrister-at-Law,  upon  such  prin- 
ciples as  tbe  court  may  direct.  If  the  court  should 
be  of  opinion  in  the  negative,  then  judgment  is  to 
be  entered  for  the  defendants  with  costs. 

The  following  extracts  from  the  Orders  in 
Council  respecting  the  administration  of  justice  in 
the  Ottoman  Empire,  dated  30th  Nov.  1864,  show 
tbe  orders  referred  to  in  par.  20  and  relied  upon 
by  the  plaintiff's. 

6.  All  Her  Majesty’s  jurisdiction  exerciseable  in  the 
Ottoman  dominions  for  the  judicial  hearing  and  determi- 
nation of  matters  in  differenoe  between  British  snbjeots 
and  foreigners,  or  for  the  administration  or  oontrol  of 
the  property  or  persons  of  British  subjects,  or  for  the 
repression  or  punishment  of  crimes  or  offences  com- 
muted by  British  subjects,  or  for  tbe  maintenance  of 
order  amoDg  British  subjects,  shall  be  exercised  under 
aud  aooording  to  the  provisions  of  this  order,  and  not 
otherwise. 

8.  Noting  in  this  order  shall  be  deemed  to  deprive 
Her  Majesty's  Consular  Officers  of  the  right  to  observe 
and  to  enforce  the  observance  of  any  reasonable  custom 
obtaining  within  the  Ottoman  dominions,  or  to  deprive 
any  person  of  tbe  benefit  thereof,  except  where  thia 
order  contains  some  express  and  specific  provision  in- 
compatible with  the  observance  of  such  oustora. 

26.  All  Her  Majesty's  jurisdiction,  civil  and  criminal, 
exercisable  in  the  Ottoman  dominions  shall,  for  and 
within  thedistriotof  the  Consulate- General  ot  Constanti- 
nople, be  vested  exclusively  in  the  Supreme  Consular 
Court  as  its  ordinary  original  jurisdiction. 

39.  The  supremo  ana  every  other  consular  court 
shall  be  a oourt  of  law  and  of  equity,  and  (subject  to 
other  provisions  of  this  order)  shall  have  and  may 
exercise  all  jurisdiction,  power,  and  authority,  legal, 
equitable,  or  other,  whioh  any  Consul  of  Her  Majesty  by 
custom  has  or  may  exercise  in  the  Ottoman  dominions. 

41.  The  Supreme  Consular  Court  shall  be  a oourt  of 
Vice-Admiralty,  and  as  suoh  shall,  for  and  within  the 
Ottoman  dominions,  and  for  vessels  and  persons  coming 
within  those  dominions,  have  all  suoh  jurisdiction  as  for 
the  time  being  ordinarily  belongs  to  Courts  of  Vice- 
Admiralty  in  Her  Majesty's  possessions  abroad. 

On  this  case  the  plaintiffs’  points  were  first, 
that  the  loss  was  a loss  by  tho  perils  insured 
against  in  tho  policy ; secondly,  that  the  average 
adjustment  was  a “ foreign  statement”  within  the 
meaning  of  the  clause  in  the  policy,  and  was  con- 
sequently binding  and  conclusive  against  the 
defendants  as  to  the  matters  therein  treated  as 
general  average ; thirdly,  that  the  loss  in  question 
was  properly  treated  as  a general  average  loss; 
fourthly,  that  the  Supreme  Consular  Court  is  a 
court  of  competent  jurisdiction,  and  that  the 
decision  of  that  oourt  as  to  the  law  by  which  the 
average  adjustment  ought  to  bo  governed  is  bind- 
ing; fifthly,  that  the  homologation  of  the  said  ad- 
justment by  a decree  of  the  Consular  Court  renders 
the  adjustment  binding  on  the  defendants  as  a 
decree  of  a court  of  competent  jurisdiction  ; sixthly, 
that  the  ship’s  port  of  destination  for  the  dis- 
charge of  the  cargo  being  Marseilles,  the  defen- 
dants are  bound  to  indemnify  tho  plaintiffs  against 
any  loss  which  is  a general  average  loss  according 
to  the  law  of  France. 

The  defendants’  points  were  first,  that  the 
plaintiffs  were  not  shown  to  have  been  bound  to 
contribute  in  general  average  under  the  adjust- 
ment ; secondly,  that  the  adjustment  under  the  cir- 
cumstances was  not  such  an  adjustment  os  was  con- 
templated by  the  policy;  thirdly,  that  the  voyage 


was  not  shown  to  havo  been  necessarily  broken  np 
at  Constantinople,  and  that  the  general  average 
should  have  been  settled  upon  the  arrival  in  safety 
of  ship  and  goods  by  adjusters  conversant  with 
the  law  and  custom  of  the  port  of  destination; 
fourthly,  that  the  Supreme  Consular  Court  had  no 
jurisdiction  over  the  settlement  of  the  general 
average  or  the  matters  referred  to  in  the  case,  and 
had  no  power  to  register  the  adjustment;  fifthly, 
that  the  damage  to  cargo  was  a particular 
average  loss  from  which  the  defendants  are 
exempted  by  the  terms  of  the  policy  ; sixthly,  that 
the  defendants  have  paid  into  court  sufficient  to 
cover  all  that  the  plaintiffs  have  had  to  pay  by 
way  of  contribution  in  general  average,  ana  are 
not  further  liable ; seventhly,  that  the  damage  to 
the  wheat  by  sea  water  was  particular  average 
according  to  English  law  from  which  the  defen- 
dants are  exempted  bv  the  terms  of  the  policy, 
and  that  what  took  place  at  Constantinople  did 
not  extend  their  liability. 

Waikin  Williams,  Q.C.  (McLeod  with  him),  for 
the  plaintiffs. — The  question  is,  where  are  you 
to  state  the  averager  here  the  adventure  was 
abandoned  at  Constantinople ; there  was  an  agree- 
ment to  that  being  done,  tne  cargo  and  ship  parted 
company,  then  it  became  necessary  to  state  the 
average ; and  was  it  properly  stated  at  Constanti- 
nople P Now  the  rule  is,  that  the  place  at  which 
general  average  shall  be  adjusted  is  the  place 
of  the  ship’s  destination  or  of  the  delivery  of 
her  cargo,  and  then  the  law  by  which  it  is  to  be 
adjusted  is  the  law  of  that  place,  see  SimoiuU  y. 
White  (2  B.  & C.  805).  But  where  the  voyage  is 
terminated  at  an  intermediate  place,  it  would  seem 
that  that  is  the  place  at  which  the  adjustment 
should  be  made.  In  Fletcher  v.  Alexander  (3 
Mar.  Law  Cas.  O.  S.  69 ; 18  L.  T.  Rep.  N.  8. 
432;  L.  Rep.  3 C.  P.  375),  Bovill,  C.J.,sny8: 
“ In  this  case,  tho  adventure  being  in  pro- 
gress, the  vessel,  iu  consequence  of  the  damage 
she  had  sustained,  put  back  to  Liverpool.  The 
ship  might  have  been  repaired,  and  might  have 
proeecutedjher  voyage  and  completed  tbe  adventure. 

. . . The  ship  was  otherwise  employed,  and  tbe 
voyage  was  nroken  np  at  Liverpool;  Liverpool, 
therefore,  was  tbe  place  at  which  the  average  con- 
tribution was  to  be  adjusted ; the  adjustment  must 
be  according  to  the  law  of  England ; and  it  seems 
to  me  that  the  value  must  be  determined  at  Liver- 
pool.” The  shipowners  and  freighters  had  a right 
to  terminate  the  voyage  at  Constantinople  under 
the  circumstances,  ana  the  owner  was  not  bound 
to  repair.  Jfurww  v.  Storey  (11  Ex.  427)  shows 
that  there  is  no  obligation  to  repair,  but  if  the 
owner  elects  to  repair,  he  must  do  so  properly, 
and  must  not  go  on  with  tbe  ship  in  an  unsea- 
worthy state.  This  was  a judgment  of  Parke,  B., 
and  is  upproved  by  Willes,  J.,  in  BUlsco  v.  Fletcher 
(1  Mar.  Law  Cas.  O.  S.  380  ; 9 L.  T.  Rep.  N.  S. 
169;  14  C.  B.,  N.  8,,  147),  and  in  De  Cttadra  v. 
Swan  (16  C.  B.,  N.  S.,  772).  Here  there  was 
an  agreement  of  all  the  persons  who  had  a right 
to  be  consulted.  [Brett,  J. — The  rule  is  that  the 
owner  is  only  not  bound  to  repair  if  the  damage 
is  so  great  that  it  cannot  reasonably  be  repaired.] 
He  cited  further 

Dickenson  ▼.  Jardinc,  8 Mar.  Law  Caa.  O.  S.  126; 

L.  Kep.  3 O.  P.  639  ; • 

Harris  ▼.  ticaramanga,  ante,  vol.  1,  p.  339 ; 26  L.  T. 

Rep.  N.  8.  697;  L.  Kop.  7 C.  P.  481 ; 

Hendriks  v.  The  Australian  Insurant  Company, 

ante,  p.  ‘2M ; 30  L.  T.  Rep.  N.  8.  419. 
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C.  P.J  Mayro  and  another,  v.  The  Ocean  Marine  Insurance  Company.  [C.  P. 


And  on  the  point  as  to  jurisdict  ion,  Messina  v.  Peiro- 
eocchino  (ante,  vol.  1,  p.  *298;  L.  Rep.  4 P.  C.  144), 
and  read  the  Orders  in  Council  of  Nov.  30,  1864. 

Butt,  Q.C.,  and  J.  C.  Matthew,  contra.— There  is 
nothing  in  the  case  to  show  that  the  average  ad- 
justment was  properly  made  at  Constantinople. 
Why  was  the  adventure  terminated  there?  It  is 
said  that  a captain  is  not  bound  to  repair  his  Rhip, 
a proposition  founded  on  a dictum  of  Parke,  B.,  in 
H ormsv.Sf<orey(ufei'A«p.).  But  it  cannot  possibly  be 
that  such  a general  ruloasthat  wasinteuded.  [Lord 
Cole Ri doe,  C.J. : It  must  mean,  “ not  absolutely 
under  all  conceivable  circumstances  ”].  The  con- 
sent of  the  shipowners  and  the  shippers  is  not 
sufficient.  [Brett,  J. : The  advice  of  the  surveyor 
was  to  sell  the  damaged  portion,  and  tranship  the 
remainder,  and  the  court  ordered  it  to  be  done.  If 
the  captain  had  sent  on  the  cargo,  there  is 
authority  that  the  adjustment  should  have  been 
made  at  Marseilles. — Mellor,  J.  : You  put  the 
order  of  the  court  no  higher  than  a private  agree- 
ment]. The  jurisdiction  of  the  court  is  exercisable 
by  custom  only,  and  the  orders  in  council  only 
confirm  it.  In  the  case  there  is  no  finding  os  to 
the  custom.  [Brett,  J. : The  Consular  Court  is 
made  a court  of  vice-admiralty].  Yes,  but  a 
vice-admiralty  court  has  no  power  to  order 
transhipment.  In  Power  v.  Whitmore  (4  M.  & S. 
141),  Lord  Ellenborough  says:  “Although  by  the 
comity  which  is  paid  by  us  to  tho  judgment  of 
other  courts  abroad  of  competent  jurisdiction,  we 
give  a full  and  binding  effect  to  Buch  judgment, 
as  far  as  they  profess  to  bind  the  persons  and 
property  immediately  before  them  in  judgment, 
and  to  which  their  adjudications  properly  relate, 
yet  we  feel  that  we  should  carry  that  principle  of 
comity  further  than  reasonably  ought  to  be  done, 
or  ever  hitherto  has  in  practice  been  done,  if  we 
should  draw  from  the  recital  of  facts  and  usages 
which  are  contained  in  those  judgments,  general 
evidence  of  the  existence  of  those  facts  and  usages, 
and  allow  them  to  be  available  for  all  causes  and 
purposes,  and  consider  them  as  applicable  to,  and 
obligatory  upon  other  persons  than  the  immediate 
parties  to  those  judgments  in  which  tho  recitals 
occur.”  On  the  next  question,  as  to  the  words  of 
the  contract,  Harris  v.  Scaramanga  ( uhi  sup.)  is 
not  applicable.  Here  we  have  paid  the  owner  of 
the  cargo  all  that  the  owner  of  the  cargo  was 
ordered  to  pay  under  the  average  adjustment  at 
Constantinople ; and  what  ho  is  seeking  to  re- 
cover from  us  is  that  which,  beyond  all  doubt, 
but  for  these  words,  “as  per  foreign  statement,” 
would  be  a particular  average  loss.  What,  then, 
is  the  real  meaning  of  those  words  P It  must  be 
that  the  underwriters  indemnify  the  assured 
against  any  loss  he  incurs  by  reason  of  a foreign 
custom.  Then  the  words  “ warranted  free  from 
average  unless  geueral,”  must  be  taken  to  mean 
**  unless  general  by  English  law,”  and  by  English 
law  the  damaged  wheat  would  not  be  general 
average.  [Lord  Coleridge,  C.  J, — Does  no  not 
agree  to  pay  general  average  accordiug  to  foreign 
law  ?]  No ; whatever  is  general  average,  that  is  to 
Bay,  by  English  law,  shall  be  paid  in  accordance 
with  any  foreign  custom  to  be  introduced  iu 
stating  it.  [Brett,  J. — How  do  you  get  over  the 
nineteenth  paragraph?  The  adjustment  was  made 
in  all  respects  the  same  a a it  would  have  been 
at  Marseilles.]  That  is  not  clearly  so,  for  there 
would  have  been  a great  diiTerenoe  m the  expenses 
of  stating  the  average. 


Watfcin  Williams,  Q.C.,  in  reply. — There  may 
have  been  various  considerations  as  to  the  details 
in  the  place  where  the  average  was  stated,  but  the 
law  was  the  same  in  Constantinople  as  at  Mar- 
seilles. Then  as  to  tho  termination  of  the  voyage : 
It  did  terminate  at  Constantinople,  with  .the  con- 
sent of  all  parties,  as  found  in  the  caso ; and  the 
only  question  is,  has  there  been  a general  average 
statement  binding  upon  the  people  concerned, 
independently  altogether  of  the  policy  P If  there 
has,  then  the  underwriters  must  pay  upon  the 
footing  of  it. 

Cur.  adv.  vull: 

July  8. — The  judgment  of  the  court  was 
delivered  by  Lord  Coleridge,  C.  J. — This  was  an 
action  on  a policy  of  insurance  on  a oargo  of 
wheat. 

The  ship,  being  disabled  and  some  of  the  cargo 
damaged,  put  into  Constantinople.  Proceed  - 
[ ings  wore  taken  in  the  Consular  Court  there, 
the  result  of  which  was  that  by  the  order  of  the 
court  the  damaged  portion  was  sold  and  the  sound 
portion  transhipped.  The  entire  cargo  belonged 
to  the  plaintiff,  an  adjustment  of  average  was  by 
order  of  the  Consular  Court  made  at  Constanti- 
nople, in  which  the  average  adjuster  treated  the 
damage  to  the  wheat  as  general  average.  The 
policy  contained  the  words,  “ General  average  as 
per  foreign  statement,”  aud  “ free  from  average 
unless  general.”  The  defendants  have  paid  into 
court  sufficient  to  cover  the  plaintiffs’  claim  on 
all  the  items  of  the  average  adjustment  except 
the  item  of  damage  to  the  wheat.  This  item  they 
deny  their  liability  to  pay. 

They  relied  mainly  upon  three  points  : First, 
that  tho  Consular  Court  at  Constantinople  had 
no  jurisdiction  to  make  the  orders  whicn  were 
made  in  this  case;  secondly,  that  the  voyage 
was  not  necessarily  broken  up  at  Constanti- 
nople, and  that  the  average  should  have  been 
adjusted  by  an  adjuster  at  Marseilles  upon  the 
arrival  of  the  ship  and  goods  in  safety  there ; 
thirdly,  that  tho  words  " free  from  average 
unless  general,”  were  intended  expressly  to  exclude 
such  an  item  as  the  one  in  dispute,  which,  by  the 
law  of  England,  would  not  bo  a general  average 
loss  at  all.  By  the  twenty-third  paragraph  of  the 
case  the  court  is  to  draw  inferences  of  fact,  and  this 
enables  us  easily,  and,  as  we  think,  satisfactorily 
to  dispose  of  the  first  two  points  in  the  case. 

We  are  clearly  of  opinion  upon  the  facts  stated  in 
the  case  that  the  court  at  Constantinople  must  be 
taken  to  have  had  jurisdiction  to  make  the  orders 
which  it  did,  and  which  wero  acquiesced  in  at  the 
time. 

We  are  also  clearly  of  opinion  upon  the  facts 
found  in  the  case  that  it  must  bo  taken  that 
the  voyage  was  necessarily  broken  up  at  Con- 
stantinople. Some  roliance  was  placed  in  argu- 
ment upon  the  fact  that  the  law  of  Marseilles,  in 
the  port  of  ultimate  destination,  was  the  same  on 
tho  subject  of  general  average  as  the  law  of 
Constantinople.  But  this  fact  alone  would  not  bo 
conclusive  ou  the  subject,  and  we  notioe  it  only 
to  show  that  we  have  not  overlooked  it. 

There  remains  only  the  question  upon  tho 
true  construction  of  the  policy,  and  with  respect 
to  this  tho  cases  of  Harris  v.  Scaramanga  (ante, 
vol.  1,  p.  339;  26  L.  T.  Rep.  N.  S.  697;  L.  Rep. 

7 C.  P.  481),  and  Hendriks  v.  The  Australian  In- 
surance  Company  (ante,  p.  244  ; 30  L.  T.  Rep. 
N.  S.  419),  appears  to  us  to  be  undistinguish* 
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[Adm. 


Adm.] 


able.  The  latter  case  waa  very  rercntly  argued 
before  us,  and  we  adhere  to  the  opinion  wo  then 
expressed. 

We  think  therefore  that  there  should  be  judg- 
ment for  the  plaintiffs. 

Attorney  for  plaintiffs,  IF.  Nash. 

Attorneys  for  defendants,  Walton,  Bulb,  and 
Walton. 


COURT  or  ADMIRALTY. 

Reported  bj  J.  P,  Ab fix  all.  Esq.,  Barriater-&t-L  aw. 

May  5 and  14,  1874. 

The  Diana. 

Salvage — Practice — Collision — Right  of  party  to 
blame  to  intervene  in  salvage  suit — Conduct  of 
suit — Bail — Costs. 

Where  a ship  has  been  found  to  blame  in  a cause 
of  collision , and  a cause  of  salvage  has  been 
instituted  against  the  other  (the  injured)  ship,  the 
owners  of  the  ship  found  to  blame  have  a right  to 
intervene  in  the  salvage  cause  to  protect  their 
own  interest ; and  if  they  choose  to  put  in  bail  to 
answer  the  claim  of  the  salvors  in  lieu  of  the  bail 
atv*n  by  the  owners  of  the  injured  vessel,  the 
High  Court  of  Admiralty  will  give  them  the  con- 
duct of  the  defence  of  the  salvage  suit ; under 
such  circumstances  the  owners  of  the  injured 
vessel  are  entitled  to  have  their  bail  released, 
and  to  be  paid  their  costs  up  to  the  time  when 
the  new  ban  is  put  in. 

This  was  a cause  of  salvage  instituted  by  salvors 
against  the  German  brig  Diana.  The  Diana  had 
been  injured  in  collision  by  the  American  ship 
Kendrick  Kish,  and  in  a cause  of  collision  instituted 
by  the  former  against  tho  latter  vessel,  the 
Kendrick  Fish  had  been  held  alone  to  blame,  and 
her  owners  consequently  became  liable  to  pay  the 
salvage  expenses  incurred  by  the  Diana. 

May  5. — The  case  now  came  before  the  court, 
upon  motion  by  the  owners  of  the  Kendrick  Fish 
for  leave  to  appear  in  and  to  defend  tho  salvage 
cause  against  the  Diana. 

Butt,  Q.C.,  for  the  owners  of  the  Kendrick  Fish, 
in  support  of  the  motion,  contended,  that  as  the 
interests  of  their  clients  alone  were  concerned 
they  had  a right  to  appear. 

IF.  Q.  F.  Phil  Urn  ore,  for  the  owners  of  the 
Diana  opposed  tho  motion. — The  owners  of  the 
Diana  are  primarily  responsible  to  the  salvors,  and 
moreover  they  are  responsible  to  their  bail  for  the 
conduct  of  the  cause ; the  witnesses  are  all  fh  the 
hands  of  the  Diana's  owners,  and,  according  to  the 
practice  of  the  court,  the  conduct  of  the  Buit  is 
invariably  left  in  the  hands  of  tho  owners  of  tho 
salved  ship.  Under  any  circumstances  the  owners 
of  the  Diana  ought  to  bo  paid  the  coBts  they 
have  incurred  in  the  salvage  suit  up  to  the  preseut 
time.  They  have  prepared  their  answer,  and  are 
about  to  file  it. 

Butt,  Q.C.  in  reply. 

Sir  R.  Ph  IL  LIU  ORB.—  The  owners  of  the  Kendrick 
Fish  are  entitled  to  appear  if  they  think  fit,  to 
protect  their  own  interests.  With  regard  to  the 
owners  of  the  Diana,  they  are  entitled  to  all  their 
costs  of  the  salvage  suit  up  to  the  present  time, 
and  they  may  file  their  answer,  but  after  that  the 
question  of  costs  must  be  left  an  open  question  to 
bo  decided  by -the  court  hereafter.  The  Kendrick 
Fish  may  appear,  and  if  tho  Diana  incurs  un- 


necessary costs  she  will  do  so  on  her  own  respon- 
sibility. 

May  14. — Butt,  Q.C.,  moved  on  behalf  of  the 
owners  of  the  Kendrick  Fish,  for  the  appointment 
of  a day  for  the  examination  of  witnesses. 

Dr.  Deane,  Q.C.,  and  IF.  O.  F.  PkiUimore,  for 
the  owners  of  the  Diana  opposed  (beginning  by 
arrangement). — It  is  contrary  to  the  practice  of 
the  court  for  the  vessel,  from  whom  the  ultimate 
recovery  will  be  had,  to  conduct  the  suit,  and  if 
the  application  is  granted  the  effect  will  bo  to  place 
the  conduct  of  this  cause  in  the  bunds  of  the 
owners  of  the  Kendrick  Fish.  Having  the  conduct 
if  the  Buit  may  give  him  opportunities  of  framing 
the  examination  of  our  witnesses,  who  will  be 
theirs  also,  bo  as  to  affect  tho  question  of  the 
amount  of  damage  done  in  the  collision,  and  bo 
influence  the  inquiry  before  the  Registrar  and 
Merchants.  They  may  be  at  liberty  to  intervene, 
but  they  should  not  be  allowed  to  conduct  the 
cause.  Bail  was  put  in  for  the  owners  of  the 
Diana,  and  that  bail  is  entitled  to  the  protection  of 
the  owners  of  the  Diana.  [Sir  R.  Puillimore. — 
Apart  from  the  question  of  practice  it  iB  obvious 
that  the  Kendrick  Fish  is  the  more  interested,  as 
she  will  have  to  pay.]  The  Diana  ib  primarily 
liable,  and  will  have  to  pay  in  the  first  instance. 
If  the  salvage  suit  had  been  tried  first,  tho  Diana 
alone  could  have  defended.  In  probate  suits  the 
residuary  legatee  cannot  take  the  conduct  of  a suit 
out  of  the  hands  of  the  executors,  although  he  fc 
the  most  interested.  What  privity  is  there  between 
the  bail,  and  the  Kendrick  Fish ? [SirR.  Philumore. 
— Suppose  the  owners  of  the  Kendrick  Fish  give 
bail  ?J  Then  she  must  at  tho  same  time  pay  all  the 
costs  hitherto  incurred  by  the  Diana.  This  will  bo 
the  first  case  in  which  a salved  vessel  has  not  been 
allowed  to  conduct  her  own  suit.  [Sir  R.  Philu- 
more— The  effect  will  be  that  the  parties  most 
interested  in  the  result  will  conduct  the  suit.] 
No  offer  has  hitherto  been  made  to  release  the  bail. 
[Sir  R.  Puillimore. — I might  make  it  a condition 
that  the  bail  should  be  released.] 

Butt,  Q.C.,  for  the  Kendrick  Fish. — Ab  an  inter- 
vener I am  entitled  to  examine  witnesses,  and  ask 
for  tho  appointment  of  a day  for  that  purpose. 
[SirR.  Puillimore. — The  Registrar  tells  me  that 
according  to  the  practice  of  the  court  an  intervener 
may  examine  witnesses.]  That  is  all  1 claim. 
[Sir  R.  Phillimore. — Suppose  you  have  tho  car- 
riage of  the  suit  will  you  put  in  bail  ?]  The  owners 
of  the  Kendrick  Fish  have  already  put  in  bail  to 
answer  the  damage,  and  that  includes  salvage. 

W.  G.  F.Phillimore. — We  are  primarily  interested 
in  examining  our  crew,  to  make  tho  salvage  as 
small  os  possible.  We  shall  have  to  pay  the  salvage 
in  the  first  instance,  and  shall  not  recover  it  for 
some  time,  and  then  shall  have  to  run  the  risk  of 
the  bail  of  the  Kendrick  Fish  not  being  solvent. 

E.  C.  Clarkson  for  the  salvors. — Why  should  not 
the  usual  course  be  followed  P It  is  doubtful 
whether  an  intervener  can  file  an  answer,  and  there 
is  now  a motion  before  the  court  to  compel  them 
to  do  it,  and  that  motion  I now  press.  They  now 
ask  to  examine  witnesses  before  filing  an  answer, 
and  to  this  we  object.  [ Butt,  Q.U. — We  have 
made  a tender,  and  as  soon  as  that  is  accepted 
or  rejected  we  will  file  an  answer.]  Under 
any  circumstances  wo  object  to  tho  release 
of  the*i)iana,»  bail.  It  is  Pur  Duly  security  in  this 
suit,  and  we  shall  not  consent  to  release  it  unless 
we  got  equally  good  security. 


Adm.] 
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Sir  R.  PhilLimore. — I am  of  opinion  that  the 
Kendrick  Fish  must  ultimately  pay  all  the  costs 
(after  taxation  by  the  Registrar)  incurred  by  the 
Diana  before  the  order  enabling  the  Kendrick 
Fish  to  intervene,  but  that  question  is  not  now 
before  me ; all  I have  to  consider  now  is  whether 
the  interveners  are  entitled  to  examine  witnesses. 
I shall  grant  the  interveners'  motion,  but  I think 
that  they  ought  to  be  substituted  altogether  for 
the  Diana. 

E.  0.  Clarkson. — I have  no  objection  if  they  give 
proper  security. 

Dr.  Deane,  Q.C. — I expressly  apply  for  the  release 
of  the  Diana's  bail. 

E.  0.  Clarkson,  I assent  thereto,  on  bail  being 
given  by  the  Kendrick  Fish. 

Butt,  Q.C. — We  will  put  in  bail. 

Sir  R.  PHtLUMORE— 1 Then  I shall  order  the 
Diana's  bail  to  bo  discharged  on  the  owners  of  the 
Kendrick  Fish  nutting  in  bail  in  the  salvage  suit. 
I shall  grant  Mr.  Clarkson’B  motion,  as  to  the 
filing  of  the  answer,  but  subject  to  question  of 
tender.  The  interveners  must  file  their  answer 
as  Boon  as  the  salvors  have  accepted  or  rejected 
the  tender. 

Solicitors  for  the  salvors,  Lowless  and  Co. 

Solicitors  for  the  Diana,  Fielder  and  Sumner. 

Solicitors  for  the  Kendrick  Fish,  Pritchard  and 
Sons. 


Feb.  18,  May  5,  June  19,  20,  and  22;  July  14 
and  22,  1874. 

Tub  Kathleen. 

Salvage — Derelict — Shipowner's  lien  for  freight — 
Loss  of  right  to  carry  on  cargo — Sale  by  order 
of  court — Misconduct  of  salvors — Dispossessing 
original  salvors — Right  of  recovery — Rival  sal- 
vors— Pleading — Adoption  of  allegations  of  mis- 
conduct in  answer — Cross-examination — Practice. 

Where  a ship  and  cargo  are  brought  into  port  by 
salvors,  and  a suit  is  instituted  in  the  High  Court 
of  Admiralty  to  recover  salvage  reward,  that  court 
will,  on  the  application  of  the  salvors,  acting  with 
the  assent  of  the  owners  of  the  cargo,  order  a sale 
of  the  cargo  to  prevent  deterioration  from  damage 
done,  although  the  shipowner,  desirous  of  carrying 
on  the  cargo  so  as  to  earn  freight,  opposes  the  sale, 
and  offers  to  give  substantial  bail  for  both  ship 
and  cargo;  but  such  sale  will  be  ordered  subject 
to  all  questions  of  right  to  freight. 

Where  a ship,  injured  by  collision  without  fault  of 
her  master  and  crew,  is  abandoned  by  them, 
and  is  afterwards  taken  possession  of  and 
brought  in  safety  into  port  by  salvors,  who 
institute  a suit  against  ship  and  cargo,  the 
shipowner,  having  by  the  abandonmerd  put  an 
end  to  his  contract  of  carriage,  loses  all  claim 
to  have  the  cargo  put  into  his  possession  to 
enable  him  to  carry  it  on  and  so  earn  his 
freight,  and  all  claim  to  be  paid  full  freight  out  of 
the  proceeds  of  the  cargo,  if  sold  by  order  of  the 
court.  Nor  can  the  shipowner  have  any  claim  for 
pro  ratft  freight  unless  there  be  a new  contract 
express  or  implied  to  pay  the  same,  and  if  the 
shipowner  refuses  to  consent  to  a sale  of  the  cargo 
by  the  court  when  applied  for  by  the  salvors  and 
envner  of  cargo,  unless  he  be  paid  full  freight , no 
such  contract  can  be  implied. 

Where  in  a cause  of  salvage  against  a derelict  ship 
rival  salvors  institute  separate  causes  and  file 


separate  petitions,  alleging  misconduct  against  ope 
another,  the  Court  of  Admiralty  will  not  allow 
the  defendants , in  their  answer  to  the  petition  of 
one  set  of  salvors,  to  plead  that  in  the  petition. of 
the  other  set  there  are  allegations  of  miscon- 
duct, and  that  they,  for  the  purpose  of  the  cause, 
and  not  otherwise,  adopt  those  allegations ; they 
must  either  make  the"  allegations  of  misconduct  as 
their  own  statements,  or  omit  them. 

Where  rival  salvors  file  separate  petitions,  allegiiig 
misconduct  against  each  other,  and  the  defendants 
in  their  separate  answers  repeat  the  charges  of 
misconduct  made  by  each  salvor  against  the  other, 
so  that  the  answers  are  contradictory,  the  defen- 
dants will  not  be  allowed,  on  the  hearing  of  both 
causes  at  the  same  time,  to  cross-examine  one  set 
of  salvors  to  show  that  they,  and  not  the  other  set, 
have  been  guilty  of  misconduct. 

If  first  salvors  lawfully  in  possession  of  a derelict 
ship  are  wrongfully  and  violently  dispossessed  by 
second  salvors,  who  succeed  in  bringing  the  ship 
into  safety,  the  second  salvors  will  receive  no 
benefit  from  the  service  they  may  render , but  the 
whole  reward  will  go  to  the  benefit  of  the  original 
salvors. 

These  were  causes  of  salvage  instituted  by  various 
parties  against  the  barque  Kathleen,  her  cargo  and 
freight.  On  27th  Jan.  1874,  a cause  of  salvage 
was  instituted  on  behalf  of  the  owners  and  master 
and  crew  of  the  steam  tug  Palmerston ; in  this 
suit  appearances  were  separately  entered  by  the 
owners  of  the  Kathleen  and  by  the  owners  of  her 
cargo.  On  30th  Jan.,  the  judge  having  heard  the 
proctors  for  the  plaintiffs  anu  for  the  owners  of 
cargo,  ordered  a commission  of  unlivery,  and  that 
the  vessel  should  bo  removed  to  a place  of  greater 
safety.  On  2nd  Feb.  a cause  of  salvage  (No.  6733) 
waa  instituted  on  behalf  of  the  owners,  masters, 
and  crews  of  certain  English  luggers,  the  William 
and  Mary,  the  Ocean  Ranqcr,  the  J/ury  Ann,  the 
Four  Sitter.,  the  Sarah  Elizabeth,  the  Slack  Beet, 
and  the  Stornaway,  against  the  Kathleen,  her 
cargo  and  freight ; and  in  this  cause  also  appear- 
ances were  separately  entered  on  behalf  of  the 
respective  owners  of  ahip  and  cargo.  On  3rd 
Feb.  another  cause  (No.  6740)  was  entered  on 
behalf  of  the  owners,  master,  and  crew  of  the 
Palmerston,  and  to  this  also  separate  appearances 
were  entered ; this  canse  was  entered  on  account 
of  some  mistako  in  the  pnccipo  in  tho  first  men- 
tioned  cause,  and  on  9th  Feb.  notice  was  given 
that  that  canse  would  bo  no  further  proceeded 
with.  On  the  same  day  (9th  Feb.)  tho  plaintiffs 
(in  canse  No.  6733)  applied  to  the  court  with  tho 
consent  and  at  tho  request  of  the  owners  of  cargo 
for  a sale  of  the  cargo,  and  an  order  for  its  salo 
was  made  j this  order  was  applied  for  and  obtained 
without  notico  to  the  owner  of  the  Kathleen.  On 
13th  Feb.  the  proctors  for  the  owners  of  tho 
Kathleen  entered  a caveat  against  the  payment  of 
any  som  ont  of  the  proceeds  of  the  Bale  of  the  ship 
and  cargo,  or  either,  when  brought  into  court,  and 
against  release  of  the  cargo. 

Feb.  18.— The  case  came  before  the  court  on  t’ie 
following  notice  of  motion : 

I,  William  Flu,  solicitor  for  the  defendants  the 
owners  of  the  Kathleen,  in  this  cau.«,  give  notice  that 
w.  shall  by  oonnselon  the  18th  Feb!  1874,  aue  the 
thfe,V.°hr^  °r^r‘h*t  the  order  We’thercin  „„ 
the  yth  reb.  18<4,  for  the  sale  of  the  canro  of  Mm  ..m 
vessel,  shall  be  set  wide,  or  the  sale  thSSE  dieted  to 
be  suspended,  ntitil  the  payment  into  court  of  a gnm 
equal  to  the  groe»  freight  of  such  cargo,  or  why  the  said 
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defendant*  on  giving  bail  to  the  value  thereof,  should 
not  be  allowed  to  carry  the  name  forward  to  its  destina- 
tion in  order  to  earn  the  freight,  or  to  order  that  if  the 
said  order  for  sale  is  allowed  to  stand,  the  said  defen- 
dants shall  be  paid  the  amount  of  tho  said  freight  ont  of 
the  proceeds  of  the  said  sale,  and  that  the  plaintiffs  pay 
to  toe  said  defendants  the  costB  of  this  motion,  on  the 
ground  that  the  said  order  for  sale  was  obtained  by  the 
plaintiffs  without  any  notioe  to  the  eaid  defendants. 

From  affidavits  filed  it  appeared  that  the  com- 
mission of  sale  was,  os  is  usual,  put  into  the 
Marshal’s  hands  for  execution,  and  ho  sent  down 
a competent  person  to  examine  the  cargo,  who 
recommended  that  it  should  be  removed  to  London 
as  it  could  there  be  more  easily  dried  and  would 
then  be  more  likely  to  realise  a better  price. 
From  an  affidavit  filed  by  the  agent  of  the  owners 
of  the  Kathleen,  it  appeared  that  the  Kathleen  had 
been  seriously  damaged  by  collision  before  the 
alleged  salvage  services,  and  had  been  abandoned 
by  her  master  and  crew ; the  cargo  was  cotton,  and 
had  been  shipped  at  Charleston,  U.  S.,  for 
Bremen,  at  a freight  of  22002. ; and  tho  owners 
claimed  to  be  entitled  to  carry  the  cargo  on 
from  Dover,  where  the  ship  and  cargo  then  were, 
to  Bremen,  so  as  to  earn  the  freight ; they  objected 
to  the  cargo  being  brought  to  London  for  sale,  on 
the  ground  that  the  expense  of  so  doing  would 
exceed  the  expense  of  taking  tho  cargo  to 
Bremen ; they  were  desirous  of  forwarding  it  to 
Bremen  as  soon  as  it  was  discharged  from  the 
Kathleen  and  offered  bail  in  respect  of  it  to  tho 
salvors.  From  affidavits  filed  on  behalf  of  the 
owners  of  cargo  it  appeared  that  some  parts  of 
the  cotton  were  wettea  and  other  parts  saturated 
with  salt  water,  and  that  the  iron  bands  round  the 
bales  were  rusting  and  damaging  the  cotton  ; that 
the  cotton  was  daily  deteriorating  in  consequence 
of  its  wetted  condition,  and  if  carried  to  Bremen 
it  would  lose  much  in  value,  and  be  scarcely 
marketable,  whereas  if  taken  to  London  it  would 
get  there  in  a day  or  two  by  rail  and  be  sold  at 
once,  thus  giving  the  purchasers  time  to  dry  it 
before  it  became  so  damaged  that  it  could  not  bo 
pat  into  a merchantable  condition ; the  owners  of 
cargo  submitted  that  as  the  ship  had  been  brought 
into  Dover  derelict  without  the  assistance  of 
owners,  master,  or  crew,  of  the  ship,  Bhe  was  no 
longer  in  their  possession,  and  they  hod  lost  their 
lien  on  the  cargo. 

Aspland,  for  the  owners  of  the  Kathleen,  in 
support  of  the  motion. — The  shipowners  are  en- 
titled to  a stoppage  of  the  sale  in  order  to  be  en- 
abled to  carry  the  cargo  on  to  Bremen,  and  so 
earn  freight  or  to  have  their  full  freight  paid  here 
either  to  themselves  or  into  court.  In  the  Sob- 
lomsten  (L.  Rep.  1 Adm.  & Ecc.  293 ; 15  L.  T.  Rep. 
N.  8.  393;  2 Mar.  Law  Cas.  O.  8.  436),  where 
freight  was  similarly  claimed  out  of  the  proceeds 
of  sale  of  the  cargo,  it  is  said,  **  By  British  law  the 
following  points  seem  to  me  settled : first,  that 
upon  the  vessel  becoming  disabled  at  an  inter- 
mediate port,  the  master  is  allowed  a reasonable 
time  within  which  to  reship  or  transship,  so  ns  to 
earn  his  freight ; second,  that  the  wbolo  freight 
is  payable  if  by  default  of  tbe  owner  of  cargo  the 
master  is  prevented  from  forwarding  the  cargo 
from  tho  intermediate  port  to  its  destination : 
( Cargo  ex  Qalam,  Bro.  & Lush.  167) ; third,  that 
no  freight  is  payable  if  tho  owner  of  cargo  against 
his  will  is  compelled  to  take  the  cargo  at  an  inter- 
mediate port;  fourth,  that  to  justify  a claim  for 
pro  ratd  freight  thero  must  be  a voluntary  accept- 


ance of  tbe  goods  by  their  owner  at  an  inter- 
mediate port,  >n  such  a mode  as  to  raise  a fair  in- 
ference that  the  further  carriage  of  the  goods  was 
intentionally  dispensed  with:  [Vlierboom  v.  Chap- 
titan,  13  M.  A W.  238).”  In  that  case  the  owners 
of  cargo  only  stood  by,  and  did  not  prevent  a 
sale  ; here  they  have  promoted  the  sale.  In  The 
Teutonia  [ante,  vol.  1,  p.  214;  L.  Rep.  4 P.  C.  171 ; 
26  L.  T.  Rep.  N.  S.  48),  the  principle  of  The 
Soblomsten  is  upheld.  The  ground  of  their 
opposition  is  that  the  cargo  will  bo  destroyed  by 
waiting,  and  hence  they  claim  the  right  to  sell  it ; 
we  are  entitled  either  to  carry  it  on,  or  if  they 
prevent  us  wo  may  claim  full  freight.  [Sir  R. 
Phillimorb.— The  cargo  has  been  damaged  by  an 
accident,  and  is  in  course  of  deterioration.  Have 
not  the  owners  a right  to  sell  it  here  ?]  Subject 
to  our  right  to  carry  on  or  get  full  freight.  [Sir 
R.  Phillimorb.— Even  if  it  should  be  destroyed 
by  the  delay  would  you  claim  a right  to  carry 
onP]  No,  it  is  our  duty  to  take  means  to  pre- 
serve it,  and  we  should  be  bound  to  dry  it  before 
carrying  it  on : (Notara  v.  Henderson,  ante, 
vol.  1,  p.  278  ; L.  Rep.  7 Q.  B.  225  ; 26  L.  T.  Rep. 
N.  8.  442.)  Wo  are  entitled  to  our  freight ; if 
we  are  not  paid  it  we  may  carry  on  subject  only 
to  a cross  action  in  case  we  thereby  damage  the 
cargo.  [Sir  R-  Phillimorb. — What  is  the  legal 
consequence  of  obtaining  from  the  court  an  order 
for  the  sale  of  the  cargo.  Does  it  not  oblige  the 
owners  to  pay  either  full  or  pro  ratd  freight  ?] 
The  sale  took  place  on  the  motion  of  the  salvors 
made  at  the  request  of  the  owners  of  cargo.  [Sir 
R.  Phillimorb.— That  seems  to  be  an  acceptance 
of  the  cargo  short  of  its  destination,  and  if  so, 
the  shipowners  are  entitled  to  pro  ratd  freight.] 
That  is  the  case  only  when  the  shipowners  consent 
to  deliver  the  cargo  short  of  its  destination;  here, 
however,  they  have  never  abandoned  their  right  to 
carry  on  and  claim  full  freight.  The  owners  of 
cargo  are  not  entitled  to  take  it  out  of  the  ship- 
owners' hands  as  long  os  they  are  willing  to  carry 
it  on.  Pro  ratd  freight  is  due  only  when  two  con- 
ditions are  fulfilled ; first,  when  there  is  a volun- 
tary acceptance  of  the  cargo  by  the  owners  of 
cargo ; secondly,  when  there  is  a consent  of  the 
shipowner  to  deliver  short  of  the  agreed  desti- 
nation : 

Vlierboom  v.  CJinpman,  13  M.  A W.  230 ; 

Ttndall  r Taylor,  4 E.  A B.  217. 

In  effect  the  contract  can  only  be  dissolved  by  the 
consent  of  both  parties,  and  if  the  owners  of 
cargo  think  fit  to  take  the  cargo  here  without  the 
consent  of  the  shipowners,  uiey  must  perform 
their  part  of  the  contract  by  paying  tho  whole 
freight.  The  fact  that  the  ship  was  abandoned 
does  not  take  away  the  shipowners’  claim  to  freight. 
An  abandonment  is  not  a total  loss,  and  does  not 
dispossess  the  owners  of  their  property  or  rights, 
the  legal  possession  of  the  ship  ana  cargo  remains 
in  the  owners,  the  salvors  being  their  agents 
only : 

Thomely  v.  Hebton,  2 B.  A Aid.  513. 

E.  C . Clarkson  for  tho  salvors. — In  so  far  as  tho 
motion  affects  the  salvors  os  to  costs,  I opposo  it. 
But  it  is  to  tho  salvor’s  interest  to  establish  the 
claim  for  freight.  The  shipowner  did  not  by  the 
desertion  of  his  crew  lose  his  lien  on  the  cargo,  and 
his  contract  still  remains.  The  Bhip  having  been 
arrested  by  the  salvors,  the  shipowner  does  all  he 
can  to  recover  possession  by  entering  an  appear- 
ance, and  the  arrest  of  the  court  is  only  for  the 
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purpose  of  protecting  the  salvor’s  lien,  and  does 
not  deprive  the  owner  of  his  right  of  property. 
This  court  has  given  salvage  reward  in  respect  of 
freight  in  many  cases  of  derelict  shins,  and  if  the 
owners  of  cargo  are  right  here  the  court  has 
always  been  in  error.  This  is  not  a question  of 
lien,  it  is  a question  whether  the  shipowners  can 
or  cannot  fulfil  their  contract.  If  they  can  they  aro 
entitled  to  do  so  or  to  recover  their  freight.  Hence 
it  comes  to  be  a quostion  of  whether  the  court  will 
order  a sale,  and  out  of  the  proceods  thereof  the 
payment  of  freight  or  a delivery  up  of  the  cargo 
to  tho  shipowners,  on  their  giving  bail,  in  order  to 
enable  them  to  complete  their  contract.  [Sir  R. 
Piiililmore — lam  strongly  of  opinion  that  I ought 
to  order  a sale.]  Then  will  tho  court  allow  tho 
cargo  to  be  sold  and  subsequently  released  without 
payment  of  freight?  [Sir  R.  Fhilumokk. — That 
involves  the  question  of  whether  any  freight  is  duo 
upon  cargo  which  is  so  damaged  that  it  cannot  be 
carried  on  without  serious  injury,  and  which  is  in 
consequence  stopped  and  sola  here  P] — As  tliat  is 
caused  by  the  acts  of  the  owners  of  cargo,  freight 
is  recoverable. 

TF.  G.  F.  PkiUimore  for  the  owners  of  cargo. — 
Tho  ship  was  found  derolict  and  brought  into  port 
and  arrested  by  salvors.  She  has  been  unloaded, 
ami  there  is  now  no  cargo  on  board.  Are  the  ship- 
owners still  in  possession  of  the  ship  and  cargo  so  as 
to  entitle  them  to  freight  ? The  real  question  here 
turns  upon  the  question  of  lion.  So  long  as  the 
cargo  remains  in  the  possession  of  the  shipowner, 
the  owner  of  cargo  cannot  touch  it  without  the 
payment  of  the  full  freight,  by  reason  of  tho  lien 
which  the  shipowner  has  in  respect  of  that  freight. 
Here,  however,  tho  lien  is  gone  by  the  abandon- 
ment of  the  owner,  and  by  the  substitution  of  the 
salvor.  The  ship  and  cargo  are  now  in  the  posses- 
sion of  the  court  holding  for  tho  salvor.  [Sir  RPhil- 
limoee. — The  marshal  tells  me  that  the  shipowner 
was  a consenting  party  to  the  unlivery  of  the 
cargo.  This  may  oe  important  in  considering 
whether  he  preserved  his  lien,  or  whether  he  can 
claim  full  or  only  pro  raid  freight.]  It  is  clear 
from  the  affidavits  tnat  the  cargo  ought  to  be  sold 
at  once,  in  consequence  of  its  rapid  deterioration. 
Here  the  cargo  was  so  damaged  that  it  could  not 
be  carried  on  without  drying  it.  Before  any  right 
to  freight  accrues  to  the  shipowner  it  is  his  duty 
to  take  the  cargo  out  and  ary  it,  and  carry  it 
on  to  its  destination : ( Notara  v.  Henderson,  ante, 
vol.  1,  p.  278  ; L.  Ren.  7 Q.  B.  2*25;  26  L.  T. 
Rep.  N.  S.  442.)  That  case  decides  that  a 
master  has  no  right  to  carry  on  a cargo  in  a 
damaged  condition  for  tho  purpose  of  earning 
freight.  His  duty  may  be  to  sell  it,  or  other- 
wise deal  with  it,  even  if  ho  thereby  lose  his 
chance  of  earning  freight.  This  doctrine  obviously 
arises  out  of  the  decision  of  Lord  Stowell  in  Tho 
QraiUndine  (3  C.  Rob.  240),  on  the  duties  of  a 
master.  [Sir  R.  Phillimore. — But  that  does  not 
affect  the  right  to  pro  raid  freight.  There  can  bo 
no  doubt  as  to  a master’s  power  to  sell.]  In 
Notara  v.  Henderson  ( ubi  sup.)  it  is  laid  down  that 
no  right  to  pro  raid  freight  can  arise  without  a 
compromise  between  the  parties.  [Sir  R.  Philli- 
more. — Do  not  tho  circumstances  of  this  case  show 
that  there  was  a compromise  here,  by  the  unloading 
at  Dover  and  sale  of  tho  cargo  at  the  request  of  the 
owners  of  cargo.]  No  such  inference  of  fact  eau 
be  drawn  hero,  because  the  respective  owners  of 
ship  and  cargo  are  at  complete  issue  a9  to  what 
Yol.  II.,  N.S. 


should  be  done  with  the  cargo.  Tho  abandonment 
of- the  ship  was  a loss  of  lien  on  the  cargo;  she  was 
left,  as  her  crew  say,  to  savo  life,  but  was  after- 
wards brought  into  safety  by  salvors.  The  presump- 
tion is  that  there  was  neglect  of  duty  ou  tho  part 
of  her  master.  Hence  it  is  clear  that  there  was  an 
absolute  surrendering  on  the  part  of  the  ship- 
| owners,  through  their  agent,  of  all  intention  of 
completing  the  contract  and  of  k all  rights  of 
lien. 

Aspland  in  reply.— Neither  tho  court  nor  tho 
salvors  have  the  legal  possession  of  the  ship  and 
cargo.  Tho  salvors  are  in  the  position  of  legal 
agents,  having  a lien  upon  it,  and  the  court  aids 
thorn  to  retain  that  lien.  But  the  salvors’  posses- 
sion, subject  to  their  lien,  is  the  possession  of  tho 
owners:  (Thornely  v.  Hebson,  2 B.  & Aid.  513). 
They  hold  for  tho  benofit  of  themselves  and  the 
owners,  the  legal  possession  remaining  in  tho 
owners.  Tho  shipowners  have  never  abandoned 
their  lien.  An  abandonment  of  a ship  is  not  a 
refusal  to  complete  the  contract  which  she  is  then 
bound  to  perform,  but  rather  a confession  of 
inability  to  complete  at  the  time,  with  a reserva- 
tion of  tho  right  of  so  doing,  if  other  persons 
should  succeed  in  gotting  tho  ship  to  a place  of 
safety.  There  is  no  intention  on  the  part  of  the 
shipowners  to  take  this  cargo  on  to  Bremen  in  its 
damaged  condition  ; they  propose  to  dry  it  first, 
and  so  perform  their  duty  as  carriers.  Notara  v. 
Henderson  {ubi  sup)  is  a strong  authority  that  the 
owners  of  cargo  cannot  claim  to  take  the  cargo 
out  of  our  possession  without  the  payment  of  full 
freight. 

Sir  R.  Phillimore. — I think  that  the  duty  of 
the  court  in  the  present  stage  of  tho  case  is  clear. 
The  evidence  presented  to  me  to-day  establishes 
that  this  cargo  is  fast  deteriorating  through  tho 
damage  it  has  sustained  by  salt  water,  and  that  it 
is  for  the  advantage  of  all  parties  that  a sale  should 
take  place  at  once.  One  thing  alone  is  sufficient 
to  induce  me  to  make  this  order  of  sale,  and  that 
is,  tno  owners  of  the  cargo  have  expressed  their 
wish  for  the  sale  in  order  that  further  deteriora- 
tion may  be  prevented.  And,  as  I understand  the 
matter,  the  owners  of  tho  cargo  press  for  this  solo 
even  if  it  should  turn  out  that  they  are  bound  to 
pay  freight  for  the  cargo  whether  in  full  or  pro 
raid.  Hence  I must  order  the  sale  to  talco  place, 
and,  for  that  purpose,  that  the  goods  be  removed 
to  London.  As  to  tho  other  question,  I shall  at 
present  express  no  opinion.  The  matter  will  so 
rest  that  tho  shipowners  can  apply  at  a later  stage 
of  the  case  for  tho  payment  to  them  of  their 
j freight,  and  the  question  can  then  be  raised  in  a 
more  formal  manner  on  petition,  so  that  not  only 
my  opinion  can  be  taken  but  also  that  of  the 
court  of  appeal.  That  seems  to  me  to  be  the 
right  way  to  deal  with  the  question  of  law,  which 
is  one  of  considerable  importance  and  difficulty. 
As  tho  proceeds  of  the  sale  of  the  cargo  will  be 
paid  into  court,  tho  shipowners  will  have  full  secu- 
rity for  their  claim  for  freight  if  it  should  turn 
out  that  they  aro  entitled  to  it. 

May  5. — The  case  again  came  before  the  court 
on  motion  on  behalf  of  salvors  to  reject  an  answer 
filed  by  the  defendants. 

Subsequently  to  the  above  proceedings  tho  two 
causes  (Nos.  6/33 and  0740)  were  consolidated  and 
another  cause  (No.  6760)  was  instituted  on  behalf 
of  tl  o owners,  master,  and  crew  of  the  French 
lugger  St.  Claire,  and  pleadings  were  filod. 
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The  petition  in  the  consolidated  causes  (Nos. 
6733  and  6710)  alleged  that  the  English  luggers  on 
25th  Jan.  left  Hastings  to  fish;  that  the  Ocean 
lianger,  when  about  eighteen  miles  to  the  south* 
ward  of  Hastings,  sighted  a vessel  in  distress  and 
made  towards  her;  she  proved  to  be  the  Kathleen  ; 
when  the  Ocean  Ranger  got  up  to  the  Kathleen  it 
was  found  that  she  had  been  in  collision  with  some 
other  vessel,  and  that  she  had  a largo  hole  in  her 
port  bow,  extending  below  the  water  line,  and 
that  her  sails  and  rigging  were  much  damaged ; 
the  Kathleen  had  been  abandonned  by  her  master 
and  crow,  but  when  the  Ocean  Ranger  got  np  to 
her  a French  fishing  boat,  which  proved  to  be  the 
St.  Claire,  of  Boulogne,  wa-i  lashed  alongside  the 
Kathleen ; the  Ocean  Banger  made  last  to  the 
French  boat,  and  three  of  her  crew  got  on  board 
the  Kathleen.  The  French  boat  had  on  board  a 
quantity  of  sails,  provisions,  and  several  coils  of 
rope,  including  the  hawsers  and  a quantity  of 
running  gear  and  blocks,  evidently  taken  from  the 
Kathleen.  When  the  three  men  from  the  Ocean 
Banger  got  on  board  the  Kathleen  they  found  somo 
of  the  crew  of  the  French  boat  engaged  in  getting 
some  spare  sails  out  of  the  Bail  rooms,  and  putting 
them  on  board  the  French  boat,  whilst  others  were 
cutting  away  the  running  gear  of  the  Kathleen  and 
getting  it  on  board  their  boat.  The  crew  of  the 
French  boat  had  stripped  the  cabin  of  the  Kathleen 
of  everything,  even  to  the  cabin  »1>ove,  and  they 
also  took  away  the  ship’s  compass,  leaving  her 
without  anv  compass.  After  the  lapse  of  about 
an  hour,  tne  Black  Beet  arrived,  and  after  she 
arrived  some  of  the  Frenchmen  cut  away  the 
spanker  of  the  Kathleen , and  took  it  away  and  pnt 
it  into  their  boat,  whilst  others  were  cutting  away 
the  guys  and  braces,  which  they  also  put  into 
their  boat.  The  other  Hastings  luggers  then 
arrived,  and  the  Mary  Ann  waB  sent  for  a 
tng,  bnt  could  not  find  ono  till  she  got  to 
Dover ; the  master  of  tho  Elizabeth  asked  the  as- 
sistance of  the  Frenchmen  in  saving  tho  ship,  but 
it  was  refused ; the  Frenchmen  took  one  of  the 
pins  out  of  the  wheel  and  tried  to  unship  it,  but 
were  stopped  by  the  crews  of  the  English  luggers  ; 
tho  Frenchmen,  having  laden  their  boat  with 
tackle  and  articles  belonging  to  tho  Kathleen,  loft 
her,  and  took  with  them  the  small  l>oat  of  the 
Kathleen  ; they  were  asked  to  leave  the  ■mall  boat, 
bnt  refused.  When  the  Frenchmen  left,  the 
English  crows  were  obliged,  in  consequence  of  the 
braces  having  been  cut,  to  attempt  to  steady 
the  sails  that  were  standing  by  means  of  ropes, 
and  it  was  with  great  difficulty  that  ropes  could 
be  got,  so  completely  had  the  Frenchmen  stripped 
tho  ship.  The  petition  then  went  on  to  allege 
that  the  English  luggers  towed  the  ship  through 
an  increasing  sea  for  some  distance,  with  much 
risk,  and  ultimately,  with  the  assistance  of  the 
tug  Palmerston,  of  Dover,  she  was  beached  under 
tho  lee  of  tho  Admiralty  Pier  at  Dover,  where  her 
damage  was  partially  repaired  and  some  of  her 
tackle  landed ; she  was  then  taken  to  a place  be- 
tween the  piers  at  Dover,  and  somo  of  her  cargo 
discharged,  so  as  to  lighten  her  and  let  her  get 
alongside  the  pier  for  final  discharge,  which  she 
eventually  did.  It  was  further  alleged  tho  master 
and  crew  of  the  French  vossol  had  no  intention  of 
Baving  the  Kathleen,  and  that  she  was  saved  by  the 
exertions  of  the  plaintiffs  alone,  for  which  they 
claimod  reward. 

The  petition  filed  in  the  other  cause  (No.  6769) 


alleged  that  the  St.  Claire  was  a French  lugger, 
manned  by  six  hands,  all  told  ; that,  she  sighted  the 
Kathleen  on  the  morning  of  the  25th  Jan.,  about 
twenty  miles  N.N.W.  of  Etaples,  on  the  coast  of 
Franco;  that  the  Kathleen  then  had  a signal  of 
distress  flying,  and  that  her  people  seemed  to  be 
passing  to  and  from  between  the  Kathleen  and 
another  large  vessel  not  far  from  her ; the  crew  of 
the  St.  Claire  hoisted  a signal  to  know  if  assistance 
was  wanted,  but  got  no  answer;  soon  after  the  signal 
of  distress  was  hauled  down  and  the  third  vessel 
went  away ; the  crew  of  the  St.  Claire  then  boarded 
the  Kathleen  and  found  her  deserted  and  injured 
by  collision.  The  cargo  being  light,  there  was  no 
danger  of  tho  vosboI  sinking  so  long  as  tho  deck 
did  not  give  way ; but  as  the  water  was  rising  in 
the  hold,  it  was  deemed  expedient  to  remove  the 
sails  and  other  perishable  stores  to  a place  of 
safety.  The  master  of  tho  St.  Claire,  therefore, 
-with  tho  assistance  of  one  of  his  men,  proceeded  to 
pass  such  perishable  stores  as  were  portable  into 
the  lugger.  They  then  got  the  mainsail  of  the 
Kathleen  (which  was  partly  set)  round,  and  hoisted 
a stay  sail  between  tho  stump  of  her  foremast  and 
her  mainmast,  so  as  to  he  able  to  steer  her,  and 
having  taken  on  board  ono  of  the  trawling  warps 
of  the  St.  Claire,  they  made  it  fast  and  got  every- 
thing ready  to  tow  the  Kathleen  to  Boulogne-sur 
Mer.  The  weather  was  almost  calm,  and  the  crew 
of  the  St.  Claire  waited  for  a breeze  to  spring  up. 
Towards  evening  the  wind  freshened,  blowing 
from  tho  N.W.,  and,  with  the  assistance  of  the  St. 
Claire,  the  Kathleen  began  to  slowly  move  towards 
Boulogne,  and  as  the  wind  continued  a fair  breeze, 
she  would  in  all  probability  have  arrived  there 
without  difficulty  or  further  assistance  about  tho 
time  of  high  water  but  for  tho  events  following : 
About  an  hour  before  sunset  an  English  fishing 
boat  came  alongside,  and  abou'j  three-quarters  of 
an  hour  after  she  came  up  six  or  more  English 
fishing  boats  came  up,  and  about  twenty  fisher- 
men from  them  • boarded  the  Kathleen  and  pushed 
the  master  of  the  St.  Claire  and  the  man  who  was 
assisting  him  in  the  navigation  of  tho  Kathleen 
[ away  from  their  work,  and  threatened  to  throw 
| them  overboard,  and  otherwise  illused  them  and 
put  them  in  terror.  The  men  from  tho  English 
boats  cast  off  the  tow  rope  from  the  St.  Claire,  and 
forcibly  took  possession  of  the  Kathleen.  The 
master  of  the  St.  Claire,  seeing  that  it  was  impos- 
sible to  retain  possession  against  the  numbers  on 
i hoard,  left  the  Kathleen,  under  protest,  with  the 
man  who  had  been  assisting  him,  and  returned  on 
board  the  St.  Claire,  where  he  held  a consultation 
with  his  crew.  The  English  fishermen  turned 
the  head  of  tho  Kathleen  towards  the  English 
coast,  and  the  master  and  crew  of  tho  St.  Claire 
finding  that  they  could  do  nothing  further  pro- 
ceeded at  once  to  Boulogne.  Immediately  on  their 
arrival  at  Boulogne-sur-Mer,  the  master  of  the  St. 
Claire  delivered  the  goods  and  stores  saved  from 
the  Kathleen , which  were  on  board  the  lugger,  to 
tho  proper  authorities,  and  gave  information  of 
the  circumstances  before  stated.  The  Kathleen 
was  taken  to  Dover  by  the  English  fishermen,  and 
tho  mastor  and  two  of  tho  crew  of  tho  St.  Claire. 
followed  her  there.  Tho  petition  farther  alleged 
that  at  the  time  the  crew  of  the  St.  Claire  was 
dispossessed  there  was  a fair  wind  for  Boulogne, 
which  was  easier  of  access  than  any  port  on 
the  English  coast,  and  thoy  could  easily  have 
taken  tne  Kathleen  into  Boulogne,  and  were  in 
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the  act  of  so  doing ; that  bv  the  wrongful  act  of 
the  English  fishermen  the  Kathleen  and  the  cargo 
were  subjected  to  greater  risk  and  expense,  and 
that  if  the  service  bad  boon  completed  by  the 
crew  of  the  St.  Claire  they  would  bavo  effected  a 
much  better  salvage  than  that  which  was  effected; 
aud  that  the  owners,  masters,  and  crews  of  the 
English  fishing  boots  had  by  their  misconduct  and 
violence  forfeited  any  claim  they  otherwise  might 
hove  hod  for  salvage  services,  and  under  the  cir- 
cumstances before  mentioned  the  plaintiffs  were 
entitled  to  recover  such  salvage  Toward  as  they 
would  havo  been  entitled  to  if  the  Kathleen  and 
her  cargo  bad  been  salved  by  their  unassisted 
sorviccs.  * 

To  the  petition  in  causes  No.  6733  and  6744),  the 
defendants,  owners  of  ship  and  cargo,  filed  an 
answer  alleging  that  the  Kathleen  came  into  col- 
lision with  another  vossel,  sustained  the  damage 
•tated  in  the  petition,  and  that  on  tho  morning  of 
the  ‘25th  Jan.  the  crew  of  the  Kathleen  were  taken 
on  board  the  other  vessel  and  taken  to  Deal ; 
before  losing  sight  of  the  Kathleen  her  crow  saw 
the  French  lugger  St.  Claire  approach  the  Kath- 
leen, and  the  crew  board  her.  The  statements  in 
the  petition  were  not  admitted  to  be  true,  save 
as  appeared  in  the  answer.  The  Kathleen  was 
brought  into  Dover  as  in  tho  petition  alleged,  but 
of  what  occurred  on  board  of  or  in  relation  to 
the  Kathleen  from  the  time  when  those  on  board 
the  Mallowdale  lost  sight  of  her  until  she  was 
brought  off  Dover  the  defendants  had  no  know- 
ledge. The  answer  then  stated  that  a cause  of 
salvage  No.  6769  had  been  instituted,  and  was 
then  pending  in  this  honourable  court  on  behalf  of 
the  owners,  master  aud  crew  of  tho  lugger  St.  Claire , 
against  tho  Kathleen  and  her  cargo  and  freight, 
and  against  the  defendants  intervening,  and  in 
the  petition  filed  in  the  said  suit  it  was  alleged 
on  behalf  of  the  plaintiff  therein,  that  upon  some 
of  them  going  on  board  tho  Kathleen  they 
intended  and  prepared  to  tow  her,  and  were  in  the 
act  of  towing  her  to  Boulognc-sur-Mer,  and  would 
in  all  probability  have  taken  her  to  Boulogne 
without  difficulty,  but  that  about  twenty  English 
fishermen,  Ac.  [Tho  answer  then  set  out  tho 
statements  in  the  petition  in  cause  No.  6769, 
which  ore  marked  above  within  asterisks  tuns  *,  and 
then  continued.]  M For  the  purpose  of  this  answer, 
(but  not  further  or  otherwise,  the  defendants 
herein  being  necessarily  ignorant  of  the  actual 
facts),  the  defendants  herein  adopt  the  soveral 
allegations  in  the  said  petition  on  behalf  of  the 
St.  Claire  contained,  and  say  that  the  same  are 
respectively  true.”  Tho  answer  further  alleged 
that  the  beaching  of  the  Kathleeen  after  her 
arrival  at  Dover  was  against  the  remonstrances  of 
the  master,  and  was  an  improper  proceeding, 
causing  unnecessary  damage  to  the  cargo.  The 
answer  concluded  by  praying  tho  judge  to  deter- 
mine whether  either  aud  which  of  the  conflicting 
allegations  and  claims  mado  on  behalf  of  the 
plaintiff  and  tho  owners,  master,  and  crow  of  the 
St  Claire  are  in  whole  or  in  part  well  founded, 
and  in  case  he  shall  find  anything  due  to  the 
plaintiff  to  pronounce  such  a moderate  sum  to  bo 
due,  Ac. 

To  tho  petition  in  cause  No.  6769  tho  defendant 
filed  an  answer  which  commenced  with  similar 
admissions  and  denials  as  the  answer  in  the  other 
cause,  and  continued  as  follows : 

3.  A cause  of  salvage  has  been  instituted,  and  is  now 


pending  in  the  Consolidated  Cause  No.  <>733  and  0740, 
in  this  honourable  court  on  behalf  of  the  owners,  masters, 
and  crews  of  the  vessels  William  and  if  ary.  Ocean 
Ranger,  Mary  Ann , Four  Misters,  Sarah  Elizabeth.  It  a ch 
Bess,  and  Mfomateay,  and  on  behalf  of  the  owners, 
master  and  crew  of  the  steam  tug  Palmerston  against 
the  barque’  Kathleen,  her  tackle,  apparel,  ami  furniture, 
and  the  oargonow  or  lately  laden  therein  and  tho  freight 
due  in  respect  of  such  cargo,  and  against  tho  defendants, 
and  on  tho  petition  filed  in  the  said  suit  it  is  alleged  on 
behalf  of  the  plaintiffs  therein  that  soma  of  them  went 
on  board  the  Kathleen  and  found  the  Frenchmen  (mean- 
ing the  crew  of  the  St.  Claire)  engaged  in  stripping  the 
Kathleen  of  its  sails,  running  gear,  cabin  furniture,  and 
compass,  with  which  they  sailed  off  in  their  boat  tndng 
with  them  also  the  small  boat  of  the  Kathleen.  That  the 
master  of  the  Sarah  Elisabeth  asked  one  of  the  plaintiffs 
if  they  (the  Frenchmen)  would  assist  in  saving  the 
Kathleen,  but  he  refused  to  do  so ; that  at  the  time  when 
the  said  Englishmen  went  to  the  assistance  of  the  Kath- 
leen the  master  and  crew  of  the  St.  Claire  were  not 
attempting  and  did  not  intend  to  attempt  to  save  her, 
and  they  subsequently  refused  to  join  tho  English  crew  in 
their  attempt  to  save  her,  and  that  by  tho  services  of  the 
plaintiffs  therein  the  Kathleen  and  her  cargo  were  saved 
from  total  loss,  for  which  services  the  said  plaintiffs 
claim  full  salvage  reward. 

4.  For  the  pnrposes  of  this  answer  (but  not  farther 
or  otherwise,  the  defendants  being  necessarily  ignorant 
of  the  actual  facta)  the  defendants  herein  adopt  the 
allegations  in  the  said  petition  on  behalf  of  the  said 
English  boats  contained,  and  aver  that  the  same  are  re- 
spectively true. 

Tho  answer  concluded  by  praying  the  judge  “ to 
determine  whether  either  and  which  of  the  con- 
flicting allegations  and  claims  made  on  behalf 
of  the  plaintiffs,  and  of  tho  owners,  masters,  and 
crews  of  the  said  English  boats  and  Btcam  tugs, 
are  in  whole  or  in  part  well  founded,"  and  in  caso 
be  should  find  any,  to  Imj  due  to  the  plaintiffs  for 
their  alleged  services,  to  pronounco  such  a mode- 
rate sum  to  be  due,  Ac. 

To  tho  answer  in  the  consolidated  causes,  Nos. 
6933  and  6740,  no  objection  was  taken  by  tho 
plaintiffs  in  that  cause,  and  the  plaintiffs  filed  a 
conclusion  denying  the  allegations  set  forth  in  the 
answer  as  being  contained  in  tho  petition  in  causo 
No.  6769,  and  also  tho  other  allegations  of  the 
answer. 

To  tho  answer  in  cause  No.  6769  tho  plaintiffs 
in  that  cause  objected,  and  gave  notice  that  they 
should  move  tho  judge  to  reject  the  3rd  and  4th 
articles  of  that  answer,  upon  tho  grounds  that  tho 
same  were  impertinent  and  embarrassing,  and 
contained  matters  of  hearsay,  and  referred  to 
pleadings  in  another  causo.  and  to  condemn  the 
defendants  in  the  costs  of  the  motion. 

O.  Bruce  for  tho  owners,  master,  and  crew  of  the 
French  lugger  St.  Claire,  plaintiff  in  causo  No.  6769. 
— The  pleading  is  bad.  It  should  either  definitely 
allege  misconduct  or  omit  it  altogether.  As  tho 
allegation  of  raisoonduct  stands  at  presont  it 
depends  rather  upon  the  question  whether  tho 
plaintiffs  in  the  other  causo  pursue  their  claim  than 
upon  the  actual  fact.  The  defendants  must 
allege  Buch  facts  as  we  can  answer.  To  leave  onr 
misconduct  dependeut  upon  allegations  of  a peti- 
tion filed  by  rival  salvors  is  embarrassing. 

Butt,  Q.C.  and  Anf/land,  for  the  defendants 
(the  owners  of  the  Kathleen),  contra. — The  Bhip 
having  been  abandoned,  the  defendants’  only 
means  of  knowledge  of  the  facts  are  the  allega- 
tions made  by  the  plaintiffs.  These  allegations 
would  bo  a good  answer  if  they  alleged  the  mis- 
conduct directly,  but  as  the  defendants  are  un- 
willing to  allege  misconduct,  except  where  it  has 
actually  token  place,  they  could  only  allege  what 
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they  heard  from  the  other  plaintiffs,  leaving  it  to 
the  rival  salvors  to  prove  or  disprove  their  re- 
spective statements.  This  form  of  pleading  is 
necessitated  by  the  want  ol  interpleader  issues  in 
this  court.  It  is  impossible  for  tho  defendants  to 
decide  whose  is  the  misconduct,  and  to  chaige 
misconduct  directly  without  the  means  of  proving 
it,  is  contrary  to  the  practice  of  this  court. 

IF.  0.  F.  Pit  ill  i more  for  the  defendants  (the 
owners  of  the  cargo  of  tho  Kathleen),  against  the 
motion. — The  pleading  must  be  read  as  if  for  the 
purposes  of  this  case  the  defendants  adopted  the 
allegations  of  the  other  plaintiffs’  petition,  and 
alleged  them  ns  statements  of  their  own. 

Sir  R.  Piiilltmokk. — I have  nothing  to  do  at 
present  with  other  pleading  in  other  cases;  the 
only  question  which  I have  to  decide  is  whether 
the  pleadings  in  the  present  case  are  in  proper  torra 
or  not.  Now  1 am  clearly  of  opinion  that  they  are 
not  in  proper  form.  The  defendants  must  either 
elect  to  leave  the  matter  on  the  statements  of  tho 
salvors,  not  denying  their  statements,  but  pleading 
ignorance  of  the  real  state  of  facts,  and  to  let 
them  contest  the  right  to  recover,  or  they  must 
positively  and  directly  raise  the  quest  ion  ot  their 
misconduct  on  the  pleadings,  by  alleging  that 
misconduct  as  a distinctive  allegation  made  by 
themselves,  the  defendants.  I am  of  opinion  that 
this  is  an  improper  mode  of  pleading,  and  that  the 
two  articles  of  the  answer  must  be  reformed.  Such 
a mode  of  pleading  is  wholly  without  precedent  in 
this  court.. 

June  19,  20,  and  22. — Tho  defendants  having 
amended  their  answer  in  cause  No.  0709,  and 
alleged  the  misconduct  of  the  French  salvors  as  a 
substantive  fact,  not  adopting  the  statements  of 
the  English  fishermen,  hut  giving  the  facts  as 
their  own  statements,  tho  two  causes  came  on 
for  hearing  at  the  same  time;  the  two  sets  of 
salvors  were  separately  represented  by  counsel,  nnd 
the  owners  of  the  Kathleen  and  tho  owners  of  her 
cargo  were  also  separately  represented.  Evidence 
was  given  by  the  English  salvors  in  support  of 
their  petition,  and  by  tho  French  salvors  in 
support  of  their  petition.  Counsel  for  the  de- 
fendants wished  to  cross-examine  the  plaintiff’s 
witnesses  as  to  the  misconduct  alleged  in  the 
answer,  but  the  court  declined  to  allow  such  cross- 
examiuation,  on  the  ground  that  the  answers  filed 
in  tho  causes  practically  contradicted  ono  another, 
and  they  were  thereby  precluded  from  setting  up  in 
ono  case  what  they  repudiated  in  the  other.  The 
oflect  of  the  evidence  is  sufficiently  stated  in  the 
judgment. 

Day,  Q.C.  and  Gainaford  Bruce  for  tho  French 
salvors,  contended  that  their  clients  had  rendered 
meritorious  service. 

Cohen,  Q.C.  and  E.  C.  Clarkson,  for  tho  English 
salvors. — If  a salvor,  hoping  to  salve  property,  is 
utterly  incapablo  of  so  doing,  he  cannot  recover 
reward  merely  because  he  remains  by  the  ship,  no 
success,  no  salvage  reward.  There  must  bo  a 
willingness  to  assist  in  the  actual  service  which 
brings  the  property  into  safety.  Tho  French  crew 
were  not  willing  to  assist  in  bringing  tho  ship  into 
Dover.  They  rest  their  claim  solely  on  being  dis- 
possessed by  tho  English  crew.  There  was  no 
violent  dispossession,  there  having  been  no  inten- 
tion of  getting  tho  ship  into  a place  of  safety. 

Mil-ward,  Q.C.  and  Ashland  for  the  owners  of 
the  Kathleen,  contended  that  the  Freuch  salvors 
had  rendered  no  service  entitling  thorn  to  reward. 


Unit,  Q.C.  (IF.  G.  F.  Phillimore  and  Stubbs  with 
him),  contended  that  even  if  both  sets  of  salvors 
were  entitled  to  reward  they  ought  not  to  have 
more  than  if  one  set  only  wero  entitled. 

Day,  Q.C.  in  reply. 

Sir  R.  Phillimore. — In  this  case  two  causes  of 
salvage  have  been  instituted,  tho  ono  by  the 
owners,  masters,  and  crews,  of  certain  English 
luggers,  the  other  by  the  owners,  master,  and 
crew,  of  the  French  lugger  St.  Claire.  Before 
going  into  the  case  it  is  necessary  that  I should 
refer  to  the  pleadings,  and  the  effect  they  have 
had  upon  the  cross-examination  of  the  plaintiff's 
witnesses  by  the  defendants,  and  the  ruling  of  the 
court  thereou.  For  this  purpose  I must  look  at 
the  pleadings,  and  examine  the  dates  on  which 
they  were  filed.  The  petition  of  the  French 
salvors  is  dated  2nd  March  187-1,  and  that  of  the 
English  salvors  11th  March  1874.  The  answer, 
filed  on  behalf  of  the  barque,  and  adopted  by  the 
owners  of  her  cargo,  was  not  filed  until  11th 
April.  Consequently  tho  defendants  had  both 
petitions  before  them  when  drawing  their  answers. 
In  tho  answer  to  tho  petition  of  tho  English 
salvors  the  defendants  have  adopted  the  allega- 
tions of  misconduct  made  in  the  petition  of  the 
French  salvors  " for  the  purposes  oi  their  answer 
and  not  otherwise.”  In  their  answer  to  the  French 
salvors’  petition  they  have  absolutely  adopted  the 
allegations  of  misconduct  made  against  the  French- 
men in  the  English  salvors’  petition.  In  this  state 
of  the  pleadings  — a novelty  in  this  court,  as  ono 
answer  absolutely  contradicts  the  other,  although 
there  is  practically  only  ono  cause,  and  not  two, 
before  the  court — the  court  was  of  opinion  that 
counsel  for  tho  owners  of  the  barque  and  her 
cargo  wero  not  at  liberty  to  cross-examine  the 
witnesses  produced  on  behalf  of  the  French 
salvors,  because,  having  adopted  their  statements 
for  one  purpose,  they  cannot  use  them  to  contra- 
dict those  witnesses  for  another  purj>ose.  To  that 
ruling  the  court  adheres  after  considerable  reflec- 
tion. Now  tho  vessel  and  the  cargo  to  which 
this  service  was  rendered  was  a derelict,  which  had 
come  into  collision  with  the  ship  Mallowdale  on 
24th  Jan.  The  MaUowdale  has  been  pronounced 
to  blame  for  that  collision  in  a suit  in  this  court 
brought  by  tho  owners  of  the  Kathleen  and  her 
cargo.  I advert  to  this  because  the  MaUowdale 
remained  all  night  with  the  Kathleen,  and  it  was 
next  morning  thought  impossible  to  save  her  ; she 
was,  therefore,  deli berately  abandoned  and  deserted 
by  her  master  and  crew.  It  is  not,  therefore,  in 
the  power  of  the  owners  of  the  ship  and  cargo  to 
complain  of  hardship  in  having  to  |>ay  remunera- 
tion for  services  to  which  alone  they  are  indebted 
for  whatever  remained  of  thoir  property.  The 
value  of  the  salved  property,  ship  and  cargo,  is 
14,000/.  There  is  no  doubt  as  to  some  of  the  facts 
here,  there  is  no  doubt  at  all  that  tho  French 
salvors  were  the  first  to  come  up  to  the  Kathleen , 
and  they  seem  to  have  reached  her  about  10  a.m. 
on  25th  Jun.  It  is  of  importance  to  ascertain  the 
position  of  tho  Kathleen  then,  was  she,  as  tho 
Frenchmen  say,  eighteen  miles  from  Boulogne,  or 
was  she  fourteen  miles  from  Hastings,  as  the 
Englishmen  said?  1 have  carefully  gone  through 
the  evidence  with  the  Elder  Brethren,  and  guided 
by  them,  and  looking  at  the  place  of  collision,  I 
think  it  right  to  adopt  tho  opinion  of  the  Elder 
Brethren,  namely,  that  the  ship  was  in  the  place 
where  she  was  put  by  the  English  sailors.  Per- 
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haps  neither  party  is  quite  right,  but  the  English 
account  is  more  nearly  accurate.  The  course 
which  the  Frcnchmon  admit  they  adopted  was, 
that,  thinking,  not  unnaturally,  that  the  Kathleen 
would  sink,  they  proceeded  to  tuke  on  board  a 
number  of  things  which  they  afterwards  took  into 
Boulogne,  and  for  which  they  received  salvage 
remuneration  according  to  tho  French  Law.  It 
would  be  very  unjust  to  condemn  either  of  the 
sets  of  salvors  of  any  intention  of  plundering. 
Tho  truth  is,  that  both  parties,  thinking  that  it 
was  very  doubtful  whether  the  vessel  would  not 
sink,  thought  it  expedient  to  take  as  much  out  of 
her  as  they  could  before  they  proceeded  to  see  if 
she  could  be  saved  or  not.  The  French  sailors, 
having  laden  their  vessel  with  a variety  of  articles, 
then  proceeded  to  try  ami  tow  tho  Kathleen. 
They  got  a hawser  on  board  for  the  purpose,  and. 
according  to  their  own  account,  had  towed  her 
some  three  leagues  or  more  at  the  time  when  the 
English  sailors  came  up.  The  Englishmen  say 
that  the  Frenchmen  had  never  attempted  to  tow 
the  vessel  at  all,  but  were  simply  engaged  in 
cutting  away  sails  and  rigging  with  the  intention 
of  carrying  away  as  much  as  they  could  and 
making  off*  as  soon  as  possible  to  Boulogne.  The 
difficulty  in  reconciling  the  evidence  of  tho  two 
sides  is  greatly  enhanced,  because  it  is  clear  that 
neither  party  understood  the  language  of  the 
other.  The  Englishmen  say  that  the  Frenchmen, 
some  time  after  leaving,  returned  and  offered 
to  assist  in  towing;  that  they  threw  out  a 
rope,  but  the  Englishmen  would  have  nothing  to 
do  with  them,  because  they  bad  declined  their 
assistance  in  tho  first  instance.  The  Frenchmen 
say  that  they  were  towing  when  tho  Englishmen 
came  up,  and  that  their  hawser  was  cast  off  by  the 
latter,  and  that  they  were  willing  to  assist,  but 
they  said  nothing  about  returning.  It  appears  to 
the  court  that  the  truth  lies  between  the  two  state- 
ments, and  that  tho  Frenchmen  did  intend  to  take 
part  in  tho  towing,  but  that  they  were,  rightly  or 
wrongly,  intimidated  by  the  acts  of  the  English- 
men, in  consequence  of  tho  mutual  ignorance  of 
each  other's  languages.  I do  not  mean  to  say 
that  the  Englishmen  used  any  actual  violence  to 
dispossess  the  Frenchmen;  if  I did  come  to  any 
such  conclusion  I should  have  to  prouounce  that 
tho  Englishmen  are  not  eutitlcd  to  any  salvage 
reward.  I think  it  desirable  that  I should  state 
the  law  upon  this  point,  as  such  cases  may  arise 
again,  ai:d  it  is  important  that  both  French  and 
English  fishermen  should  know  what  the  law  is. 
Lord  Stowell,  in  Th*  Qlentlenhall  (1  Dods.  114, 
4lt>) : — "Those  who  have  obtained  possession  of  a 
ship  as  salvors  have  a legal  interest,  which  cannot 
be  divested  before  adjudication  takes  place  in  a 
court  possessed  of  competent  authority ; and  it  is 
not  for  the  king’s  officers,  or  any  other  person  on 
the  ground  of  superior  authority,  to  dispossess 
them  without  cause.  Cases  may  certainly  exist  in 
which  tho  interference  of  the  king’s  officers  may 
be  not  only  justifiable,  but  even  lundablo;  they 
may  find  persons  in  possession  who  are  unfit,  from 
inexperience,  to  bo  trusted  with  valuable  property, 
or  who  have  been  guilty  of  gross  misconduct, 
which  may  render  their  removal  proper  and  neces- 
sary. But  these  necessi  ies  must  be  made  appa- 
rent to  the  court;  and  persons  taking  possession 
and  bringing  in  a ship  under  such  circumstances 
must  understand  it  as  their  duty,  in  the  first  place, 
to  justify  themselves  for  the  steps  they  have  taken. 


. . . The  court  is  askod  to  give  a larger  sqm,  on 
account  of  a greater  number  of  salvore ; the 
owners,  therefore,  are  materially  interested  in  re- 
sisting the  additional  claim  which  has  been  set  up. 
The  merchants  ought  not  to  be  charged  with  a 
higher  rate  of  salvage  on  account  of  the  unneces- 
sary interference  of  the  second  salvors.  The  origi- 
nal salvors  are  likewise  interested  in  this  claim, 
for  it  must  operate  as  a discouragement  to  salvors 
to  bo  liable  to  be  turned  adrift  and  baffled  by  an 
opposition  of  this  kind.  I have  no  hesitation,  there- 
fore, in  confirming  tho  doctrine  I have  overandover 
again  laid  down,  that  persons  dispossessing  origi- 
nal salvors  without  reasouablo  cause  shall  receive 
no  benefit  from  the  services  they  may  afterwards 
perform,  but  tho  whole  reward  shall  go  to  those 
who  have  been  wrongfully  dispossessed.  Those 
who  are  wrongdoers  shall  take  no  advantage  from 
their  own  wrong.  The  exertions  they  may  use  in 
bringing  the  ship  shall  enure  not  to  their  own 
profit,  out  to  the  profit  of  those  who  would 
otherwise  havo  performed  the  service.”  That 
is  Lord  Stowell’s  judgment,  and  I thiuk  it  is  a 
very  clear  and  perfect  exposition  of  the  law.  But 
I am  not  of  opinion  that  the  Englishmen  intended 
forcibly  to  dispossess  the  Frenchmen,  and  to 
prevent  them  from  taking  part  in  the  service.  I 
am  clearly  of  opinion  that  it  was  not  in  the  power 
of  tho  French  lugger  to  render  any  efficient,  service 
by  herself ; nor  indeed  could  any  successful 
service  have  been  effected  without  the  assistance 
of  steam  power  ; but  I do  think  that  the  French 
lugger  was  intending,  at  the  time  when  she 
thought  the  English  sailors  would  not  allow  her 
any  longer  to  perform  salvage  services,  to  tow  tho 
vessel,  and  that  sho  was  endeavouring  so  to  do, 
and  this  endeavour  I shall  take  into  consideration 
in  awarding  salvage  reward.  It  is  difficult  to 
I arrive  at  the  truth  of  those  statements,  but  taking 
i tho  probabilities  and  the  admitted  facts,  this  seems 
to  be  the  fairest  conclusion  at  which  I can  arrive. 
There  can  be  no  doubt  that  tho  Englishmen,  when 
they  hod  taken  possession  of  the  ship  and  were 
engaged  in  towing  her.  behaved  well,  and  took  tho 
best  means  in  tlieir  power  to  effect  their  object, 
and  showed  that  they  were  not  actuated  by  purely 
selfish  motives  in  sending  for  a steam  tug.  After 
consultation  with  the  Elder  Brethren,  I am  of 
opinion  that  the  English  salvors  incurred  no 
danger  iu  the  services  they  rendered  to  the  Kathleen , 
with  this  exception,  that  those  who  were  put  on 
board  the  barque  to  make  fast  the  tow  rope,  and 
who  remained  on  board  whilst  she  was  being 
towed  by  the  tug,  were  exposed  to  considerable 
danger,  and  are  therefore  entitled  to  a larger 
proportion  of  remuneration  than  the  others.  Tho 
English  fishing  boats  appear  to  have  towed 
the  barque  about  seventeen  miles  iu  seventeen 
hours,  and  the  court  is  of  opinion  that  this 
was  a very  meritorious  service,  as  it  brought  the 
Kathleen  so  much  nearer  the  tug.  It  has  been 
truly  said  that,  according  to  tho  evidence  in  the 
case,  it  was  very  improbable  that  the  Kathleen 
would  have  been  saved  without  the  interference  of 
steam  power;  and  that  it  was  most  probable  that 
she  would  have  gone  ashore  at  Dungeness  but.  for 
the  assistance  of  the  steam  tug.  But,  at  the  same 
time,  it  must  be  remembered  that  those  who 
brought  tho  means  of  saving  the  ship  were  the 
English  boatmen,  and,  though  they  did  not  pos- 
sess steam  power  themselves,  they  sent  for  it,  and 
through  their  agency  the  vessel  was  saved.  Tho 
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tup  itself  also  incurred  considerable  peril  whilst 
she  was  towing  the  Kathleen  in  consequence  of  the 
disabled  condition  of  that  vessel.  It  only  now 
remains  to  state  the  conclusion  at  which  I have 
arrived  as  to  the  amount  of  salvage  that  ought  to 
be  awarded.  The  value  of  the  property  must  be 
taken  at  14, (MX)/.,  and  out  of  this  I award  to  the 
Palmet'f/on  150uf. ; to  the  various  luggers,  seven 
in  number,  1750/.,  that  is  to  say,  to  tho  Stornoway, 
which  camo  up  later,  I award  200/.,  to  the  Ocean 
Hamer  I award  300/.,  and  to  the  rest  of  the  Eng- 
lish luggers  *250/.  each.  Then  I shall  award  100/.  to 
the  French  salvors.  I shall  only  give  one  set  of 
costs.  I am  at  a loss  to  understand  why  the 
salvors  could  not  have  consolidated  their  suits 
and  have  proceeded  upon  one  set  of  pleadings. 

Clarkson, — Then  a difficulty  will  arise  as  to 
who  iB  to  receive  the  costs  allowed. 

Sir  R.  Phillimore. — I will  avoid  that  difficulty 
by  awarding  a sum  for  costa  nomine  expensdrum ; 
to  the  English  salvors  200/.,  to  the  French  100Z. 

July  14. — The  question  of  tho  liability  of  the 
owners  of  cargo  to  pay  freight  to  the  owners  of 
the  Katkleen  now  came  on  for  argument.  In 
accordance  with  the  direction  of  the  court  a peti- 
tion had  been  filed  bv  the  shipowners  claiming  the 
payment  of  the  freight  out  of  the  proceeds  of  the 
Balo  of  the  cargo.  The  petition  was  as  follows : — 

1.  Tho  Kathleen  was  a barqne  of  -US  tons  (registered 
tonnage),  or  thereabout?!,  and  December  in  1873,  was  laden 
at  the  Port  of  Charleston,  in  the  United  States  of  America, 
with  a cargo  consisting  of  1620  bales  of  cotton,  under 
several  bills  of  lading,  whereby  the  samo  was  to  be 
delivered  at  the  port  of  Bremen  (the  dangers  of  tho  sea 
exoepted)  unto  tho  order  of  the  several  shippers  or 
assigns,  he  or  they  paying  freight  for  tho  said  cotton  at 
certain  rates  per  pound  of  invoico  weight  (amounting 
for  the^  whole  of  the  said  ootton  to  the  sum  of 
2081/.  16.*.  Id.)  and  primage  and  average  (amounting  to 
the  sum  of  (lull.  Is.  I0d.) 

2.  The  Kathleen  sailed  from  Charleston  with  the  said  i 
cargo  on  board,  and  was  proceeding  on  her  voyage  to 
Bremen  on  thu  24th  Jan.  1874,  when  she  was  run  into  in 
the  English  Channel,  off  Hastings,  by  the  MalUncdale, 
an  iron  ship  of  about  1200  tons  (registered  tounuge), 
which  struck  her  on  tho  port  bow,  cut  her  dowu,  und 
otherwise  did  great  damage  to  hor.  For  this  collision 
the  Ullotedale  was  solely  to  blame. 

3.  On  the  morning  of  tho  following  day  (the  25th  Jan.) 
tho  master  and  crew  of  tho  Kathleen  were  compelled  to 
leave  her,  as  she  had  became  unmanageable,  and  were 
taken  on  board  tho  JJallo’cdnle  (which  had  remained  by 
the  Kathleen  during  tho  n;ght)  and  lauded  at  Deal. 

4.  After  the  master  and  crew  of  the  Kathleen  had  so 
left  her,  a French  lugger,  the  St.  Claire,  of  Boulogne, 
came  up  to  tho  Kathleen,  and  some  of  tbo  crow  of  the 
St.  Claire  went  on  board  of  the  Kathleen,  and  remained 
there  until  after  a number  of  fishing  boats  from 
Hastings  had  oome  op,  and  the  men  from  the  said 
lias  tings  boats  had  taken  charge  and  possession  of  tho 
Kathleen. 

5.  Eventually  tho  said  Hastings  men  with  tho  as«ia. 
tance  ot  a logger  from  Deal,  and  of  the  steam  tug  Cal.  ■ 
merston  from  Dover,  succeeded  in  bringing  the  Kathleen  j 
and  her  cargo  to  Dover,  where  she  arrived  on  tho  27th 
Jan. 

6.  A salvage  suit  (No.  6725)  to  which  the  owners  of  the 
Kathleen  duly  appeared,  but  which  has  since  been  aban.  1 
doned,  wsb  instituted  on  the  27th  Jan.  on  behalf  of  the  [ 
owners,  master,  and  crow  of  the  steam  tug  Palmerston  I 
against  the  Kathleen,  her  cargo  and  the  freight  duo  in  j 
respect  thereof,  and  on  the  same  day  the  ship  and  cargo 
wore  arrested  in  that  suit,  and  on  the  30th  Jan.  a com. 
mission  of  nnlivcry  issued  in  the  said  suit,  under  which 
the  Rai  l cargo  was  unladen. 

7.  On  tho  2nd  Feb.  the  salvage  suit  No.  G733  was  in- 
stituted in  the  cum  of  300b/.,  and  on  the  5th  Feb.  the 
salvage  suit  No.  6740  was  instituted  in  a liko  sum  against 
the  Kathleen,  her  tackle,  apparel,  and  furniture,  and  the 


cargo  then  lately  laden  thereon,  and  the  freight  due  in 
cespect  thereof ; and  tho  ship  and  cargo  were  arrested 
ru  the  said  suite  respectively.  The  said  two  last-men- 
itioned  suits,  which  were  instituted  on  behalf  of  the  said 
English  boats  hereinbefore  mentioned  and  of  tho  steam 
tup  Palmerston,  have  since  been  consolidated.  A salvage 
suit  (No.  6763)  was  also  instituted  on  the  23rd  Feb.  in  the 
sum  of  30001.  against  the  said  vessel,  hor  oargo,  and  the 
freight  due  in  respect  thereof,  on  behalf  of  tho  owners, 
master,  and  crew  of  the  said  French  lugger  St.  Claire; 
and  the  Kathleen  and  her  cargo  have  been  arrested  in 
that  suit  also. 

8.  Appearances  were  entarod  in  tho  various  suits  here- 
inbefore mentioned  by  Messrs.  Stokes,  Saunders,  and 
Stokes  who  were  duly  authorised  in  that  behalf,  on 
behalf  of  all  the  owners  of  the  cargo  of  the  Kathleen. 
And  appearances  were  also  duly  entered  by  the  said 
William  Flux,  on  behalf  of  tho  owners  of  tho  Kathleen, 
to  tho  said  last  mentioned  suits  respectively. 

9.  On  the  9th  Feb.  Messrs.  t'larkson,  Son,  and  Green- 
well,  solicitors  for  the  plaintiffs  in  the  suit  No.  6733,  at 
the  instigation  and  request  of  the  several  owners  of 
the  said  cargo,  acting  by  the  said  Messrs.  Stokes, 
Saunders,  and  Stokes,  but  without  the  consent  or  know- 
ledge of  and  without  giving  any  notice  to  the  owners  of 
the  KathU’en,  or  any  person  acting  on  their  behalf, 
although  appearances  had  then  already  been  entered  as 
aforesaid  on  their  behalf,  moved  for  and  obtained  an 
order  from  this  honourable  court  dirooting  that  the  said 
cargo  should  be  sold. 

10.  The  said  cargo  had  been  wet,  and  had  suffered 
considerable  damage  from  sea  water,  but  the  same  could, 
at  the  time  when  tho  said  order  for  its  sale  was  obtained, 
have  boon  re-shipped  and  carried  on  to  Bremen  so  as 
to  arrive  there,  and  the  name  would  have  arrived  there 
in  a merchantable  condition  as  ootton,  and  the  owners  of 
the  Kathleen  could  and  were  always  ready  and  willing 
and  desired  and  intended  to  re- ship  and  carry  the  samo 
forward,  taking  due  care  of  it,  and  using  all  necessary 

recautions  against  its  further  deterioration,  and  would 
are  so  done,  and  duly  delivered  it,  noon  payment  of 
freight  according  to  the  aforesaid  bills  of  lading,  if  they 
had  not  been  prevented  from  doing  soby  the  proceedings 
on  the  part  of  tho  owners  of  the  said  oargo  herein 
allcgod. 

11.  The  owners  of  the  Kathleen  had  not,  nor  had  the 
said  William  Flux,  or  any  other  person  acting  on  their 
behalf,  any  notice  or  knowledge  of  the  said  order  having 
been  applio*  for  or  made  until  the  12th  Feb.,  when  the 
said  William  Flux  accidentally  became  acquainted  with 
tho  fact.  He  thereupon  immediately  gave  notice  to  the 
solicitors  for  the  plaintiffs  in  the  said  suit  No.  6733,  and 
to  the  solicitors  for  tho  owners  of  tho  said  cargo,  that  bo 
should  move  thu  right  honourable  the  judge  to  set  aside 
tho  said  order  for  sale,  and  to  order  that  tho  owners  of 
the  Kathleen  should  be  allowed,  on  giving  bail  in  the 
said  salvage  suits  for  the  said  cargo  to  carry  the  same  on 
to  its  destination  in  order  to  earn  freight,  or  to  order 
that,  if  the  said  order  for  salo  were  allowed  to  stand,  the 
owners  of  tho  Kathleen  should  bo  paid  tho  amount  of 
the  said  freight  out  of  the  proceeeps  of  the  said  salo. 

12.  The  said  motion  was  heard  on  the  18th  Feb.,  and 
was  opposed  on  behalf  of  the  owners  of  the  said  cargo, 
who  asked  the  court  and  urged  that  the  said  cargo 
should  not  be  allowed  to  bo  re-ahipped  and  carried  on  to 
Bremen,  but  should  be  brought  bo  London  and  there 
sold.  Tho  owners  of  the  Kathleen  in  court  offered  to 
give  bail  for  tho  cargo  aH  aforesaid , and  insisted  on  their 
right  either  to  oarry  on  the  said  oargo  so  as  to  earn 
freight,  or  to  bo  paid  freight  if  the  owners  of  tho  said 
cargo  preferred  to  require  delivery  and  take  the  same  out 
of  their  hands  at  Dover.  The  right  honourable  the 
judge,  after  hearing  counsel  on  all  Hides,  directed  that 
the  sale  theretofore  decreed  of  the  said  oargo  of  the 
Kathleen  should  be  proceeded  with,  and  that  for  the 
purposes  of  such  sale  the  said  cargo  should  be  brought 
to  London,  and  decreed  a commission  for  the  removal 
thereof  accordingly,  reserving  all  questions  as  to  freight. 

13.  Pursuant  to  such  last -mentioned  order,  the  said 
| cargo  was  removed  to  London,  and  sold  by  auction  on 
1 12th  March,  and  realised  11,9321.,  and  the  net  proceeds  of 
I iueh  sale  (amounting  to  upwards  of  13,906)  are  now  in 

the  registry  of  tho  court, 

1 \.  In  the  circumstance  above  stated,  the  owners  of  the 
I Kathleen  submit  that  they  are  entitled  to  tho  freight, 

I which  they  would  have  caraod  by  carrying  tho  said  cargo 
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on  to  Bremen,  if  they  had  not  boon  prevented  from  doing  ] 
so  by  the  intervention  of  the  owners  of  the  said  cargo, 
and  their  eloation  to  take  the  same  out  of  the  ship- 
owners' hands  without  their  oonsont  at  an  intermediate 
port,  and  that  they  arc  entitled  (subject  to  the  rights  of 
the  salvors  of  the  said  ship  and  cargo)  to  a lion  upon  the 
proceeds  of  the  said  cargo,  now  in  the  registry,  in  respect 
of  such  freight ; and  if  not  entitled  to  the  full  amount  of 
such  freight,  that  they  are  entitled  to  freight  pro  raid,  or 
to  a reasonable  remuneration  for  the  carriage  of  the  Baid 
cargo  from  Charleston  as  aforesaid.  By  tho  exertions 
and  expenditure  of  tho  owners  of  the  ifflfttaw,  in  carry- 
ing  the  said  cargo  from  Charleston  to  Dover,  the  same 
was  greatly  increased  in  value. 

15.  The  owners  of  the  Kathleen,  upon  the  arrival  at 
Dover  of  the  said  cargo  in  a wet  and  damaged  condition, 
and  before  the  said  order  for  the  sale  thereof  was  made, 
incurred  various  expenses  in,  about,  and  with  a view  to 
the  drying  and  improvement  of  the  condition  of  the 
said  cargo,  and  its  preservation  from  farther  damage  and 
deterioration  from  damp,  and  also  in  general  average 
expenses.  The  said  expensos  were  reasonably  and  pro- 
perly incurred  in  the  interest  of  the  owners  of  the  said 
cargo,  and  the  said  cargo  was  greatly  benefited  thereby. 
Tho  owners  of  the  Kathleen  submit  that  they  are 
entitled  (subject  as  aforesaid  to  tho  rights  of  tho  said 
salvors)  to  a lien  upon  tho  proceeds  of  the  said  cargo  for 
such  expenses  so  incurred  for  the  preservation  thereof. 

The  petition  concluded  by  praying  tho  right 
honourable  tho  judge  to  declare  that  the  owners 
of  the  Kathleen  were  entitled  (subject  to  the  rights 
of  the  salvors  of  the  Kathleen  and  her  cargo)  to  a 
lien  upon  tho  proceeds  of  the  sale  of  the  said 
cargo  for  the  freight  or  other  remuneration  duo  to 
the  said  owners  of  tho  Kathleen  in  respect  thereof, 
and  for  the  expenses  reasonably  and  properly  in- 
curred by  them  in  preserving  tho  said  cargo  from 
deterioration  when  tho  same  had  been  brought  to 
Dover,  and  in  general  average  expenses,  to  rofer 
it  to  the  registrar  and  merchants  to  ascertain  the 
amount  thereof,  and  to  direct  that  (subject  to  the 
rights  of  the  said  salvors)  the  said  owners  of  the 
Kathleen  should  be  paid  the  amount  that  might  be 
due  to  them  in  resect  of  the  premises  out  of  tho 
proceeds  of  tho  cargo,  and  to  condemn  tho  owners 
of  the  said  cargo  in  the  cost  of  the  proceedings, 
and  that  otherwise  right  and  justice  might  bo 
administered  in  the  premises. 

The  owners  of  cargo  filed  the  following  answer  : 

1.  The  allegations  contained  in  Articles  1 to  9 of  the 
petition,  both  inclusive,  aro  true. 

2.  The  said  cargo  had  been  wet,  and  had  suffered 
considerable  damage  from  sea  water.  It  could  not 
have  been  re. shipped  at  Dover.  If  it  could  have  been 
re-shipped  it  would  have  been  only  so  re-shipped  after 

front  delay  and  with  much  damage,  and  it  would  nut 
a ve  arrived  at  Bremen  iu  a met  chan  table  condition  as 
cotton.  If  it  had  so  arrived  in  a merchantable  condi- 
tion as  cotton  it  would  have  been  as  cotton  of  greatly 
inferior  kind  and  value.  It  was  proper  and  necessary, 
in  order  to  avoid  a great  depreciation  in  value,  to  sell 
and  deliver  the  said  cargo  as  quickly  as  possible. 

3.  Save  as  horein  before  appears  the  several  allegations 
contained  in  Article  10  of  the  petition  are  untrue. 

4.  As  to  the  notioe  of  motion  stated  in  the  11th  article 
of  the  petition,  and  the  order  of  the  right  honourable  the 
judge  stated  in  the  12th  article  thereof,  they  refer  to  the 
said  notioe  of  motion,  and  the  minute  of  the  said  order, 
bat  save  as  aforesaid  the  allegations  contained  in  Articles 
11, 12,  and  13  are  true. 

5.  The  several  allegations  contained  in  Articles  14  and 
15  of  the  petition  are  untrue. 

ti.  By  reason  of  tho  premises  above  stated  and  ail- 
milted,  tho  owners  of  the  Kathleen  have  no  claim  against 
tho  said  cargo  or  the  owners  thereof  for  any  freight ; and 
if  any  expenses  were  incurred  by  the  owners  of  the 
Kathleen , as  pleaded  in  the  15th  articlo  of  tho  petition, 
the  owners  or  the  Kathleen  have  no  claim  against  the 
said  cargo  or  owners  ther  eof  for  any  such  expenses. 

7.  Tho  owners  of  the  Kathleen  did  not  in  any  case 
fulfil  their  contract  to  carry  the  said  cargo  to  Bremen, 


and  aro  not  entitled  to  any  freight,  or  to  any  sum  in 
respect  of  freight,  or  to  any  remuneration  for  carriage 
of  the  said  cargo. 

Tho  owner  of  the  Kathleen  concluded  tho 
pleadings,  denying  the  allegations  of  tho  answer, 
save  as  appeared  by  the  petition. 

At  tho  hearing  evidence  was  given  on  behalf  of 
the  shipowners  showing  that  tho  cotton  might  havo 
been  carried  forward  to  Bremen,  sons  to  arrive  in 
specie  and  fit  for  use  as  cotton,  and  that  in  fact 
the  time  occupied  in  transshipping  and  forwarding 
it  would  not  havo  occasioned  any  appreciable 
depreciation  in  tho  value  of  tho  cotton,  but  tho 
witnesses  admitted  that  some  depreciation  would 
have  taken  place,  and  that  it  was  an  advantage  to 
have  it  sold  in  London.  Tho  shipowners  were 
ready  to  carry  on  the  cotton,  and  would  have 
done  so,  but  for  the  order  of  sale.  It  could  havo 
been  carried  forward,  so  as  to  arrive  in  Bremen 
beforo  it  was  actnally  sold  in  London,  and  the 
rato  for  carrying  would  havo  been  17s.  fid.  per  ton. 

Mil  ward,  Q.C.  and  Applaud  for  the  shipowners. 
— So  long  as  the  cotton  could  havo  been  carried 
forward  so  os  to  arrive  in  specie,  and  tho  ship- 
owners were  willing  to  forward  it,  we  aro  entitled 
to  our  freight.  It  may  have  been  a wise  discretion 
on  the  jwirt  of  tho  owner  of  the  cargo  to  havo  it 
taken  out  and  sold  in  this  country,  but  that  will 
not  justify  them  in  saying  that  the  contract  of 
carriage  is  at  an  end.  The  owner  of  cargo  ought 
to  prove  it  impossible  that  any  considerable  part 
of  tne  cargo  could  arrive  in  specie  before  they  can 
support  their  present  contention.  They  repu- 
diate all  freight.  The  strongest  position  which 
tho  owners  of  cargo  can  take  is  that  the  cotton 
would  havo  been  depreciated  by  being  carried  for- 
ward. Hence  wc  aro  entitled  to  full  freight,  or  at 
least  to  pro  rata  froight.  In  The  Teutonia 
(L.  Rep.  4 P.  C.,  71 ; 2fi  L.  T.  Rep.  N.  S.  48  ; 
ante,  vol.  1,  p.  214)  it  was  held  that  if  the 
owner  of  cargo  demands  his  goodB  short  of 

ort  of  destination  he  is  entitled  to  full  freight. 

n The  Sohlnmsten  (Tj.  Rep.  1 Adm.  & Ecc.  203; 
15  L.  T.  Rep.  N.  8.  303  ; 2 Mar.  Law  Cas.  O.  S. 
436)  the  ship  was  not  a derelict,  but,  with  that  ex- 
ception, the  facts  were  similar  to  these,  and  it  was 
there  held  that  the  owners  of  cargo  having 
submitted,  without  objection,  to  a sale  of  their 
cargo,  they  had  waived  their  right  to  have  the 
cargo  carried  forward,  and  had  impliedly  accepted 
it  short  of  its  destination  so  as  to  create  an 
implied  contract  to  pay  pro  rata  freight,  which 
seems  to  have  been  all  that  was  claimed.  In  tho 
present  case  the  acts  of  the  owners  amounted  to 
a promise  to  pay  at  least  pro  rata  freight ; they 
actively  interfered,  and  the  order  for  sale  was 
made  on  the  application  of  tho  salvors  acting 
at  their  instigation,  and  the  sale  took  place 
after  the  court  had  ordered  that  the  sale 
Bhould  bo  subject  to  any  questions  of  freight 
due.  No  liability  attaches  to  the  shipowner 
for  not  carrying  on  in  this  case.  The  da- 
inago  preventing  the  completion  of  the  contract 
in  the  first  instance  was  occasioned  by  the  collision ; 
an  excepted  peril,  being  a peril  of  tho  seas.  After 
tho  arrival  of  tho  ship  at  Dover  we  were  willing 
to  carry  on  the  cargo.  The  fact  that  cargo  is 
damag'd  gives  no  right  to  the  owner  to  take  it 
out  oi  the  hands  of  the  shipowner,  except  on  the 
payment  of  freight.  Notar  a v.  Hi  ado-son  {ante, 
vol.  1,  p.  278;  L.  Rep.  7 Q.  B.  225;  2fi  L.  T.  Rep. 
N.  S.  442)  was  an  action  against  a shipowner 
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to  recover  damage  to  a cargo  of  beans  by  salt 
water;  the  ship  had  been  in  collision,  for  which 
she  was  not  to  blame;  the  collision  occurred 
at  an  intermediate  port;  her  master  refused  to 
deliver  them  at  the  intermediate  port,  except  on 
payment  of  full  freight ; the  owners  of  the  cargo 
offered  pro  raid  freight,  but  this  was  refused;  the 
master  carried  the  goods  on  to  their  port  of  desti- 
nation without  taking  any  steps  to  dry  them ; the 
notion  was  brought  to  recover  the  injury  sustained 
over  and  above  that  caused  by  the  wetting  from 
the  collision  by  reason  of  the  beans  being  left 
in  a wet  condition.  It  was  alleged  to  be  the  duty 
of  the  master  to  take  them  out  and  dry  them 
before  carrying  them  on.  Willes,  J.,  in  delivering 
tbo  judgment  of  the  Exchequer  Chamber,  says . 
“ The  law  up  to  a certain  point  is  clear  and  well 
settled  by  authority  ; the  shippers,  though  on  the 
spot,  were  not  entitled  to  the  possession  of  the 
beans  for  any  purpose,  without  paying  the  full 
freight  to  Glasgow.  The  froiglit  was  not  due,  but 
the  shipowners  were  entitled  to  retain  the  goods 
as  security  for  earning  it.  The  offer  of  pro  raid 
freight  may  have  been  reasonable,  but  it  was  one 
which  the  shipowners  were  not  bound  to  accept ; 
and  it  must  be  treated  as  an  attempt  to  compro- 
mise, not  affecting  the  right  of  the  parties,  though 
it  may  bear  ujKm  the  reasonableness  of  the  course 
pursued,  assuming  such  reasonableness  to  be 
material  in  determining  the  question  of  neglect. 
It  was  argued  for  the  shipowners  that  the  fact  of 
the  shippers  being  upon  the  spot  negatived  any 
implied  duty  on  the  part  of  the  master,  as  agent 
l»f  necessity,  to  take  care  of  the  goods ; but  this 
argument  will  not  bear  examination.  The  ship- 
pers were  present,  but  they  could  not  lawfully 
touch  the  goods  without  leave.  The  shipowners 
refused  to  let  them  do  so  without  payment 
of  a sum  not  yet  earned,  and  insisted  upon 
retaining  the  goods,  with  the  rights  and  con- 
sequently the  duties  of  the  original  bailment, 
whatever  those  might  be.  The  shippers  there- 
upon insisted  upon  the  goods  being  properly 
taken  care  of  by  tho  shipowners,  who  retained  the 
control  of  them  us  a pledgo  for  their  freight.’1  We 
had  a clear  right  to  carry  on  the  curgo,  even  if  we 
did  not  tako  proper  measures  to  dry  it ; although 
the  owners  of  cargo  might  havo  had  an  action 
against  us  for  neglect  in  this  respect.  Freight 
is  dno  upon  the  arrival  of  the  cargo  at  its  port  of 
destination,  whatever  its  condition:  (Dakin  v. 
Oxley,  15  O.B.,  N,  S.,  Old).  We,  however,  must  tie 
assumed  to  have  been  ready  to  take  all  proper 
measures  to  preserve  tho  cargo,  nor  would  the 
expense  of  drying  and  transshipping,  if  necessary, 
h>r  tlie  preservation  of  the  enrgo  have  fallen  upon 
tho  shipowners,  but  upon  the  owners  of  the 
iatrgo- 

Blaseo  v.  Fletcher,  14  C.B.,  X.  S.,  147 ; 

Notara  v.  Henderson,  special  case,  par.  14  ; L.  Itep. 

5 Q.B.  350 ; 

Cargo  ex  Araos,  ante,  p.  6 ; 28  L.  T.  Rep.  N.  S.  745; 

Great  Northern  Railway  Company  y.  Suable  Id, 

L.  Rep.  9 Ex.  132 ; 30  L.  I*.  Rep.  N.  8.  502  ; 

Tronson  r.  Ocnt,  8 Moore,  P.C.C.  420. 

Secondly,  how  far  d ius  the  fact  of  the  ship  having 
been  abandoned  and  a derelict  whon  found  by  the 
salvors  affect  our  right  to  recover  freight  ? 
Salvors  taking  possession  of  a ship  tako  it^only  as 
agents  for  the  owners,  and  no  rights  'are  alt < rod 
by  the  service,  and  the  shipowners  arc  entitled  to 
recover  possession  subject  only  to  the  salvor’s 
lien.  Tho  abandonment  does  not  take  the  right 


of  property  out  of  the  true  owner,  and  if  he  claim 
its  return  on  boing  brought  into  port,  the  salvors 
hold  possession  for  him  only ; he  is  nover  adversely 
dispossessed — 

The  Aquila,  1 C.  Bob.  37  ; 

Thomley  v.  Hetorm,  2 B.  & Aid.  513. 

In  Briggs  v.  The  Merchants’  Assurance  Company 
(13  Q.D.  167)  it  appears  that  the  court  allowed  a 
shipowner  to  give  bail  for  both  ship  and  cargo 
which  had  been  abandoned,  and  consequently  to 
retain  his  control  over  the  cargo.  The  American 
law  is  the  saino  as  the  English.  In  Jordan  v.  The 
Warren  Insurance  Company  (1  Story’s  C.C.  342), 
Story,  J.  sayB,  “Now  nothing  is  better  founded 
in  the  law  on  this  subject  than  that  the 
shippers  are  bound  to  pay  the  full  freight 
for  the  voyage  if  the  cargo  is  carried  to 
the  port  of  destination,,  and  specifically  re- 
mains, notwithstanding  at  its  arrival  it  is,  by 
reason  of  sea  damage,  utterly  ruinod  and  worth- 
less. This  doctrine,  although  formerly  a matter 
j of  some  doubt,  i8  now  firmly  established,  and, 
indeed,  must  be  manifestly  correct  upon  principle. 
It  is  as  clear  that,  after  shipment  of  the  cargo  on 
the  voyage,  the  shippers  have  no  right  to  demand 
it  at  an  intermediate  port,  short  of  the  port  of 
destination,  without  payment  of  the  full  freight 
for  the  voyage,  whether  the  cargo  arrive  there  in 
a damaged  or  in  an  undamaged  state.”  In  The 
Propeller  Mohawk  (8  Wallace  U.S.  Sup.  Ct.  Rep. 
153,  161),  it  is  said,  “ In  cases  where  the  disaster 
happens  in  consequence  of  one  of  the  perils  within 
the  exception  in  the  bill  of  lading,  or  charter-party, 
the  only  responsibility  of  the  vessel  is  to  refit  and 
forward  tho  cargo,  or  the  portion  saved,  or  if  that 
is  impracticable  to  forward  it  on  another  vessel, 
and  the  owner  is  then  eutitled  to  freight.  If  part 
of  tho  cargo  is  so  far  damaged  as  to  be  unfit  to  bo 
carried  on,  the  master  may  sell  it  at  the  inter- 
mediate port,  os  tho  agent  for  the  shipper,  for 
whom  it  may  concern,  and  carry  on  the  remainder. 
In  this  class  of  cases  the  vessel  is  only  respon- 
sible for  carrying  on  tho  cargo,  being  exempt 
from  auy  damage  by  the  exception  in  the  contract 
of  affreightment.  And  it  is  perfectly  settled,  that 
if  tho  shipper  voluntarily  accepts  tho  goods  at 
the  place  of  tho  disaster,  or  at  any  intermediate 
port,  such  acceptance  terminates  the  voyago  and 
all  res|K>nsibility  of  the  carrier,  and  the  master  is 
eutitled  to  freight  pro  raid  itineris Our  contract 
never  having  been  put  an  end  to  we  are 
entitled  to  full  freight,  as  we  always  insisted  on 
carrying  on  the  goods  till  sold  by  tbo  court ; or,  at 
least,  to  pro  raid  freight,  in  consequence  of  the 
action  of  tho  ownors  of  cargo  in  having  the  goods 
sold  here. 

Duff,  Q.C.,  and  W.  G.  F.  Phillimorc  (Stubbs 
with  them),  for  the  owners  of  cargo. — We  submit 
that  no  freight  is  due.  A condition  precedent  to 
the  right  to  recover  full  freight  is  delivery  at 
Bremen,  and  there  has  been  no  such  delivery. 
[Sir  R.  Philumoke. — But  if  the  court  has  by  its 
action  stopped  delivery,  which  would  otherwise 
have  taken  place,  must  not  tho  shipowner  still 
retain  his  rights  whatever  they  may  be  ?]  Even 
on  equitable  grounds  the  shipowner  is  not  entitled 
to  full  freight,  as  it  would  have  cost  him  something 
to  carry  th*  cargo  forward,  but  the  real  answer  to 
the  claim  for  full  freight  isLthat  tho  contract  has 
never  boon  performed,  llut  can  the  shipowner 
claim  pro  raid  freight!*  T9  entitle  a shipowner  to 
recover  pro  rata  freight,  there  must  have  arisen  a 
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new  contract,  either  express  or  implied  by  law 
from  certain  facts.  Where  a hindrance  to  the 
completion  of  tho  voyago  arises  at  an  intermediate 
port,  and  the  owner  of  cargo  accepts  the  goods  at 
that  port,  tho  law  implies  a contract  on  tho  part 
of  the  shipowner  to  pay  freight  pro  raid  it  merit 
peracti.  The  consideration  in  that  case  is  that  the 
goods  are  delivered  to  the  owner  at  an  inter* 
mediate  port,  and  that  the  master  thereby  agrees 
to  surrender  the  lien  to  which  he  is  entitled  to 
enable  him  to  earn  the  full  freight.  In  this  case 
the  shipowner  had  become  dispossessed  of  the 
goods.  He  had  abandoned  them  tine  spe  recu- 
perandi.  It  is  immaterial  whether  tho  abandon* 
ment  was  right  or  wrong ; the  possession  was  out 
of  the  owners  of  the  ship.  Tho  possession  was  in 
tho  salvors,  and  afterwards  in  the  court.  The 
master  never  became  repossessed,  and  so  never 
had  the  opportunity  of  giving  up  his  lien  to  tho 
owners  of  cargo,  and  creating  a new  contract  to 
pay  freight  pro  rata.  Tho  possession  of  the  salvor, 
if  for  the  benefit  of  any  person  except  themselves, 
was  for  the  benefit,  so  far  aaj;lie  cargo  was  con- 
cerned, of  the  owners  of  the  cargo.  The  damage 
to  the  ship  by  the  collision  came  within  the  ex- 
cepted perils  of  the  bill  of  lading,  and  the  ship- 
owner is  not  liable  for  non-delivery,  but  the  bill  of 
lading  goes  no  further;  it  excuses  the  shipowner, but 
does  not  create  a new  contract.  Moreover,  pro  raid 
freight  can  only  be  due  when  both  parties  consent  to 
a delivery  at  the  intermediate  port.  Here  neither 
party  would  consent  to  the  payment  of  pro  rata 
freight.  Tho  shipowners  claimed  full  freight,  or 
tho  right  to  carry  on.  Hence  it  cannot  be  said 
that  the  shipowners  were  assenting  parties  to  any 
contract  stipulating  for  tho  payment  of  pro  rata 
freight.  They  cannot  now  ask  the  oourt  to  set  up  a 
contract  which  they  have  hitherto  refused  to  adopt. 
In  all  the  cases  cited  tho  shipowner  continued  in 
ssession  of  the  goods,  and  in  such  cases  it  must 
admitted  that  he  may  retain  the  goods  and  carry 
them  on  in  the  exercise  of  his  right  of  earning 
freight.  Here,  however,  there  is  no  possession  by 
tho  shipowner.  Even  where  goods  are  sold  by  a 
master  in  the  exercise  of  a wise  discretion,  before 
arrival  at  the  port  of  destination,  he  jr  not  the 
agent  of  tho  owners  of  cargo  to  accept  delivery  for 
them,  and  so  create  a contract  to  pay  pro  rata 
freight:  ( Vlierboum  v.  Chapman,  111  M.  & W.  230). 
The  master  is  bound,  no  doubt,  to  carry  goods  on 
if  the  merchant  does  not  interfere,  but  not  other- 
wise,: ( Tromon  v.  1J< at,  8 Moore  F,  C.  0.  41’.*) 
and  he  can  only  recover  freight  in  case  of 
such  carrying  on  or  such  interference.  In 
No  tar  a v Henderson  (L.  Ken.  5 Q.  B.  ->k> ; 2*2 
L.  T.  Rep.  N.  S.  577 ; 3 Mar.  Law  Cas.  O.S.  419)  it 
is  said : *'  What  then  ought  the  master  to  have 
done  P If  he  had  been  in  a foreign  port,  where  the 
freighter  was  not  and  could  not  have  been  con- 
sulted, it  would  have  been  his  duty  either  to 
provide  for  seuding  home  the  cargo,  when  suffi- 
ciently dry,  by  another  Bhip,  or  for  selling  it  on 
the  spot,  as  might  best  servo  the  interest  of  the 
freighter.  He  could  not  have  justified  the  taking 
them  on  in  their  then  condition,  if  any  better 
course  could  havo  been  adopted,  and  if  lie  sold 
them  he  would  not  have  been  entitled,  according  to 
the  decision  of  the  Court  of  Exchequer  in  thecase  of 
Vlierboom  v.  Chapman  {uhi  sun.),  even  to  freight 
pro  rata."  A new  contract  is  absolutely  necessary 
to  found  the  claim  to  pro  rata  freight.  In  tho 
same  cose  in  tho  Exchequer  Chamber  (L.  Rep.  7 


Q.  B.  234)  it  is  said  : “ There  are  unquestionably 
cases  in  which  the  exercise  of  such  a duty 
would  bo  incumbent  upon  the  master,  as  repre- 
senting tho  owners  of  tho  ship,  and  for  their 
interest.  As  for  instance,  in  tho  case  of  a 
perishable  cargo  so  damaged  by  salt  water  that  it 
could  not  in  its  existing  state  be  taken  forward  in 
specie  to  the  port  of  discharge,  so  as  to  earn  tho 
freight,  but  which  could,  at  an  expenso  consider- 
ably less  than  the  freight,  be  dried  aud  carried  on. 
In  such  a case  to  earn  the  freight,  it  might  be  for 
the  interest  of  the  owner  of  the  ship  to  save  tho 
cargo  by  drying.  To  sell  it  or  abandon  it  would 
give  no  right  to  freight  pro  raid  against  tho  owner 
of  cargo,  nor  any  right  to  recover  against  tho 
underwriter  on  freight.”  If  in  the  opinion  of  the 
court  tho  cargo  was  in  such  a state  that  to  save 
further  deterioration  it  was  right  to  sell  it  in 
London,  then  the  master,  if  he  had  been  in  posses- 
sion, ought  to  havo  sold  it  there,  and  thon  he 
could  have  recovered  no  freight;  he  cannot  put 
tho  case  higher  than  if  he  sold  it  himself.  Tho 
contract  of  affreightment  was  at  an  end  by  reason 
of  the  happening  of  an  excepted  peril,  and  the 
shinowners  set  up  this  peril  as  an  excuse  for  not 
performing  their  contract;  how  can  they  now  say 
that  tho  contract  is  subsisting?  If  the  contract 
is  so  at  an  end  the  duty  of  tho  master,  if  ho  hod 
brought  the  ship  into  port,  would  have  been  to  sel 
the  cargo : ( The  GralUudine , 5 C.  Rob.  240).  But 
on  the  sale  there  would  have  boon  no  right  to 
freight. 

Milward,  Q.C.  in  reply. 

Cur . adv.  vuU. 

July  22.  Sir  R.  PfllLLncoaB. — The  Kathleen , a 
vessel  laden  with  cotton,  coming  from  Charleston 
to  Bremen,  came  into  collision  with  a vessel  called 
the  JIal'owdale  on  tho  24th  Jan.  last.  The  damage 
which  she  received  induced  the  master  to  abandon 
her ; no  blnmo  attaches  to  him  on  that  account ; 
she  was  abandoned  and  became  a derelict.  She 
was  afterwards  saved  in  her  shattered  condition 
by  certain  salvors,  English  and  French,  and 
brought  with  her  cargo  into  Dover  on  tho  27th 
Jan.  I awarded  33501.  Balvage  remuneration  with 
certain  costs.  On  tho  30th  Jan.  I made  an  order 
for  unlivery  of  her  cargo.  On  tho  9th  Fob.,  on  an 
affidavit  of  the  owner  of  the  cargo  as  to  the 
deterioration  of  tho  cotton,  I ordered  a sale 
to  take  place.  On  the  16th  Feb.  tho  unload- 
ing was  completed.  On  the  18th  Feb.  the 
shipowner  offered  to  carry  on  tho  cotton  to 
Bremen.  I ordered  the  sale,  however,  at  tho 
request  of  the  owners  of  tho  cargo,  reserving  all 
questions  as  to  freight.  The  sale  took  place 
on  the  12th  March.  The  ship  sold  for  5801.,  and 
the  cargo  for  14,000/. ; tho  freight  claimed  is  2300 1. 
The  money  (the  produce  of  the  sale  of  the  cargo) 
has  been  paid  into  court,  and  1 am  now  asked, 
after  payment  of  the  salvage  reward,  to  deduct 
the  freight  amounting  to  the  sum  mentioned 
before  the  residue  be  paid  out  to  the  owner  of  the 
cargo. 

Whatever  right  the  shipowner  had,  has  boon 
preserved  to  him,  for,  ns  Mr.  Justice  Story 
said,  in  the  case  of  The  Ship  Nathaniel  Hooper  (3 
Summer's  Rep.  553) : "The  possession  of  the  pro- 
perty by  the  court  through  its  officers,  is  a posses- 
sion protective  of  the  interests  of  all  concerned, 
and  not  displacing  the  rights  or  lien  of  any  party.” 

It  is  urged  on  behalf  of  tho  shipowner — first,  that 
the  cotton  could  have  been  carried  on  in  another 
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ship,  and  would  have  arrived  at  Bremen,  though 
partially  injured,  in  specie.  Secondly,  that  he 
was  willing  and  ready  to  carry  it  on  m another 
ship ; thirdly,  that  the  collision  was  not  in  any 
way  imputable  to  him  or  the  consequence  of  his 
fault ; fourthly,  that  the  collision  was  one  of  the 
excepted  perils  in  the  contract  contained  in  the 
bill  of  lading.  All  these  propositions  are  true. 

It  was  further  urged  that  it  must  be  presumed 
that  he  would  have  taken  proper  measures  for 
drying  the  cotton  before  it  was  transshipped. 
The  cases  of  Nofara  v.  Henderson  (L.  Rep.  7 
Q.  B.  217),  and  Masco  v.  Fletcher  (14  C.  B., 
N.  S.,  147),  and  other  cases  were  relied  upon. 
It  was  contended,  therefore,  that  the  ship- 
owner was  entitled  to  full  freight,  or  at  least  to 
pro  rata  freight.  The  latter  question  may  bo 
conveniently  aisposed  of  first. 

There  is  no  express  contract  for  a pro  rata 
freight.  According  to  the  decisions  at  common 
law,  however,  a title  to  pro  rata  freight  may 
arise  out  of  a new  implied  contract  with  the 
shipowner  to  which  both  parties  assent.  But 
it  was  truly  observed  by  Mr.  Butt,  that  in 
this  caso  neither  party  consented.  The  ship- 
owner resisted  as  much  as  he  could  the  delivery 
of  the  goods,  and  each  party  stood  upon  what 
he  considered  to  be  his  rights ; the  shipowner  to 
carry  on  the  cargo,  the  cargo  owner  to  receive  the 
goods.  Moreover,  it  has  been  proved  by  the  evi- 
dence that  the  shipowner  demanded  full  freight. 
I am  of  opinion  that  no  pro  rata  freight  is  due. 

The  only  question,  in  truth,  is  whether  the  ship- 
owner is  entitled  to  the  full  freight.  I have  been 
reforred,  by  the  industry  of  counsel,  to  a great 
mauy  cases,  and  they  contain  valuable  principles 
of  law,  but  iu  all  of  them  I think  the  clement  of 
mixed  fact  and  law  present  in  this  case  is  wanting. 

In  this  case  the  vessel  was  a derelict ; in  other 
words,  the  owner  through  his  agent,  the  master, 
had  abandoned  all  possession  of  the  ship,  and  at  tho 
time  of  abandonment  had  certainly  lost,  all  right  to 
freight  or  to  carry  on  the  cargo.  It  has  been 
urged  that  the  salvors  have  only  a lien  for  their 
remuneration,  and  this  is  true.  But  it  is  also 
true  that  they  are  in  lawful  possession,  and  cannot 
bo  displaced  by  the  owners.  When  the  salvage 
suit  begins  the  property  is  placed  in  the  custody 
of  tho  conrt,  which  is  bound  to  do  what  is  best  for 
it.  In  this  case  tho  court  ordered  the  salo  of  the 
cargo  for  the  benefit  of  the  parties  interested.  If 
no  claimant  appears  the  property  in  the  ship  would 
after  a certain  length  of  time  belong  to  tho  Crown. 
Sir  John  Kicoll  in  the  case  cited  by  counsel  (The 
Danlzie  Pack*/,  15  Hogg.  1585)  draws  the  distinc- 
tion bet  ween  salvage  rendered  to  a ship  in  distress 
and  a ship  abandoned.  “ It  is  different,”  he  says, 
M in  the  cAse  of  a derelict ; there  tho  first  occu- 
pant has  a vested  interest  aud  an  exclusive  right 
of  possession,  if  alone  ho  can  save  the  property ; 
he  takes  possession,  indeed,  for  the  benefit  of  the 
Crown,  in  the  first  instance,  but  subject  to  a 
liberal  remuneration.”  It  is,  indeed,  true  that 
tho  original  shipowners  are  allowed  a persona 
standi  in  this  court,  aud  receive  tho  remainder  of 
their  abandoned  property  after  tho  legal  charges 
on  it  have  been  satisfied;  but  tho  same  can  be 
predicated  of  the  owners  of  the  cargo,  which,  if 
the  contract  still  subsisted  between  them  and  the 
shipowner,  would  not  be  the  case;  for  the  ship 
would  have  a right  to  represent  the  cargo  ns  well 
as  the  ship.  In  fact,  tho  possession  of  tho  cargo 


abandoned  by  the  shipowner  vested  first  in  the 
salvors  and  afterwards  in  this  court  before  it 
could  bo  restored  to  the  owners. 

On  the  whole,  I am  satisfied  that  the  contingency 
provided  for  in  the  bill  of  lading  as  nullifying  the 
contract,  namely,  “the  danger  of  the  seas,”  has 
happened,  aud  that  the  origiual  contract  between 
the  owners  of  the  ship  and  of  the  cargo  is  at  an 
end.  I shall,  therefore,  grant  no  freight  in  this 
case. 

Solicitors  for  the  English  salvors,  Clarkson,  Son, 
and  Oreenwell. 

Solicitors  for  tho  French  salvors,  Deaeon , Son, 
and  Rogers. 

Solicitors  for  the  owners  of  the  Kathleen,  Flue 
and  Co. 

Solicitors  for  tho  owners  of  cargo,  Stokes,  Saun- 
ders, and  Stokes. 


AMERICAN  REPORTS. 

SUPREME  COURT  OF  THE  UNITED 
STATES. 

B«port«d  bj  E.  D.  Bejckdict,  Proctor  sad  Advocate. 

Tub  Steamship  Pennsylvania. 

Collision  at  sea — Steamer  and  barque — Foghorn 
and  bell — Speed  in  fog — Contributory  negligence — 
Presumption. 

A steamer  going  at  the  rate  of  seven  miles  an  hour 
in  a fog,  came  into  collision  with  a barque , which 
wos  lying  to  and  making  a head  way  of  a mile  and  a 
half  an  hour.  Those  on  the  barque  were  ringing 
a bell,  but  were  not  blowing  a foghorn.  The  barque 
wos  sighted  by  the  steamer's  lookout  about  three 
or  four  hundred  feet  distant,  a little  on  the 
steamer  s starboard  bow.  Her  helm  teas  first 
ported,  then  starboarded , and  then  ported  again, 
and  she  struck  the  barque  about  amidships,  sink- 
ing her  almost  instantly. 

Held  that  the  steamer  was  in  fault  in  going  at  too 
great  a sjieod  in  the  fog.  That  the  barque  was  in 
fault  in  not  blowing  a foghorn  instead  of  ringing 
a bell.  That  the  presumption  was  that  this  fault 
of  the  barque  contributed  to  the  collision.  That 
it  teas  impossible  to  rebut  that  presumption,  and 
that  the  damages  must  be  apportioned  ( differing 
from  the  Privy  Council  in  the  case  of  The  Penn- 
sylvania (2ii  L.  T.  Rep.  N.  S.  55). 

This  was  an  appeal  by  the  owners  of  the  Pennsyl- 
vania, from  a decree  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  holding  hor  liable  for  the  loss  of  the  barque 
Mary  A.  Troop,  which  was  sunk  by  a collision  with 
tho  Pennsylvania  on  loth  June  18(59.  The  evidence 
in  the  case  did  not  vary  materially  from  the 
evidence  in  the  suit  brought  against  the  Penn- 
sylvania by  the  owners  of  the  cargo  on  board  of 
the  barque,  the  deci.sion  in  which  is  reported  in 
23  L.  T.  Rep.  N.  S.  55,  except  that  it  was  more 
complete  as  indicated  in  tho  judgment. 

For  the  barque.  It.  D.  Benedict. 

For  the  steamship,  William  Allen  Butler. 
Strong,  J.,  delivered  the  opinion  of  the  Court : — 
It  may  bo  that  when  tho  barque  was  discovered 
by  those  on  board  the  steamer  it  was  too  late  to 
avoid  a collision.  The  two  vessels  were  then  not 
more  than  throe  or  four  hundred  feet  apart,  and 
the  steamer  had  the  barque  almost  across  her  bow. 
Yet  it  is  possible  that  if  nor  holm  had  been  put  to 
starboard  instead  of  to  port  when  the  lookout  an- 
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nounced  “ bell  on  the  starboard  bow,”  and  had 
been  kept  ported,  the  collision  might  either  have 
been  avoided  or  have  been  much  less  disastrous.  By 
porting  her  helm  she  was  turned  toward  the  point 
where  the  bell  indicated  the  barque  was,  and  this 
apparently  increased  the  danger  of  a collision. 
But  if  this  is  not  to  be  attributed  to  her  as  a fault, 
there  is  no  excuse  to  be  found  in  the  evidence  for 
the  high  rate  of  speed  at  which  she  was  sailing 
during  so  dense  a fog  as  prevailed  when  the  vessels 
came  together.  The  concurrent  testimony  of  wit- 
nesses is  that  objects  could  not  be  seen  at  any 
considerable  distance,  probably  not  farther  than  the 
length  of  the  steamer,  and  yet  she  was  sailing  at 
the  rate  of  at  least  seven  knots  an  hour,  thus  pre- 
cipitating herself  into  a position  whore  avoidance 
of  a collision  with  the  barque  was  difficult,  if  not 
impossible,  and  would  have  been,  even  if  the 
barque  had  been  stationary.  And  she  ought  to 
have  apprehended  danger  of  meeting  or  overtaking 
vessels  in  her  path.  She  was  only  two  hundred 
miles  from  Sandy  Hook,  in  the  track  of  outward 
and  inward  bound  vessels,  and  where  their  presence 
might  reasonably  have  been  expected.  It  was, 
therefore,  her  duty  to  exercise  the  utmost  caution. 

Our  rules  of  navigation,  as  well  as  the  British 
rules,  require  every  steamship,  when  in  a fog,  “ to 
go  at  a moderate  speed."  What  is  such  speed  may 
not  be  precisely  definable.  It  must  depend  upon 
the  circumstances  of  each  case.  That  may  bo 
moderate  and  reasonable  in  some  circumstances 
which  would  be  quite  immoderate  in  others.  But 
the  purposo  of  the  requirement  being  to  guard 
against  danger  of  collisions,  very  plainly  the  speed 
should  be  reduced,  as  the  risk  of  meeting  vessels 
is  increased.  la  the  case  of  The  Karo  pa  (Jen- 
kins1 Rule  of  the  Road  at  Sea,  p.  62),  it  was  said 
by  the  Privy  Counoil : “ This  may  be  safely  laid 
down  as  a rule  on  all  occasions,  fog  or  clear,  light 
or  dark,  that  no  steamer  has  a right  to  navigate  at 
such  a rate  that  it  is  impossible  for  her  to  prevent 
damage,  taking  all  precaution  at  the  moment  sho 
sees  danger  to  be  possible,  and  if  she  cannot,  do 
that  without  going  less  than  five  knots  an  hour, 
then  sho  is  bound  to  go  at  less  than  five  knots  an 
hour.”  And  we  do  not  think  the  evidence  shows 
any  necessity  for  such  a rate  of  speed  as  the 
steamer  maintained.  It  is  true  her  master,  while 
admitting  she  was  going  seven  knots,  states  that 
he  don't  consider  she  could  have  been  steered 
going  slower — could  not  have  been  steered  straight. 
And  two  other  witnesses  testify  that,  in  their 
opinion,  she  could  not  have  been  navigated  with 
safety  and  kept  under  command  at  a less  rate  of 
speed  than  seven  miles  an  hour.  These,  however, 
are  but  expressions  of  opinions  based  upon  no 
facts.  They  are  of  little  worth.  And  even  if  it 
were  true  that  such  a rate  was  necessary  for  safo 
steerage,  it  would  not  justify  driviug  the  steamer 
through  so  dense  a fog  along  a route  so  much  fre- 
quented, and  when  the  probability  of  encountering 
other  vessels  was  so  great.  It  would  rather  have 
been  her  duty  to  lay- to.  But  there  is  the  evidence 
of  ono  who  had  been  a ship-master,  and  who  once 
crossed  the  Atlantic  as  a passeuger  in  this  steamer. 
He  states  that  on  the  passage  sho  did  not,  to  tho 
l>est  of  his  knowledge,  average  over  four  knots 
during  twenty-four  hours,  and  that  he  noticed  no 
difficulty  in  her  stoerageway  at  that  low  rate  of 
speed.  As  be  was  in  the  habit  of  going  to  sea  he 
would  probably  have  noticed  difficulty  if  there  bud 
been  any.  This  is  a fact  of  more  weight  than  any 


mero  opinions  unsupported  by  observation  or  trial. 
We  think,  therefore,  it  must  bo  ooncluded  that  tho 
steamer  was  going  at  an  undue  rate  of  speed,  and 
that  it  was  her  fault  that  sho  came  into  a position 
from  which  she  could  not,  or  certainly  did  not, 
escape  without  colliding  with  tho  barque. 

It  is  next  to  be  considered  whether  any  fault  of 
tho  barque  contributed  to  the  collision.  That  she 
was  in  fault  is  beyond  controversy.  She  was  in 
plain  violation  of  the  rules  of  navigation,  which  re- 
quired her  to  blow  a foghorn.  Both  our  own  and 
the  British  shipping  Acts  enact  that  sailing  ships 
when  under  way  shall  use  a foghorn,  and  when 
not  under  way  shall  uso  a bell.  The  British 
Merchant  Shipping  Acts  expressly  declare  that 
owners  and  masters  of  ships  shall  use  no  other 
fog  signals  than  such  as  are  required  by  the  regu- 
lations, and  that  if  in  any  case  of  collision  it 
appears  to  tho  court  before  which  tho  case  is  tried 
that  such  collision  was  occasioned  by  tho  non- 
observance  of  any  regulation  made  by  tho  Act, 
or  in  pursuance  thereof,  tho  ship  by  which 
tho  regulation  has  been  infringed  shall  bo 
deemed  to  be  in  fault,  unless  it  is  shown 
to  tho  satisfaction  of  the  court  that  tho  circum- 
stances of  tho  case  made  a departure  from  tho 
regulation  necessary.  Our  own  statute  does  not 
contain  this  provision  expressed,  but  its  meaning 
is  the  same.  The  barque  in  this  ease  was  a British 
ship,  as  was  the  steamer.  She  was  under  way, 
moving  slowly,  indeed  little,  if  any,  more  than  a 
mile  an  hour,  with  her  helm  lashed  three-quarters 
to  port,  but  on  her  starboard  tack,  carrying  two 
close-reefed  topsails,  foresail,  fore  topmast  and 
raizzen  staysails,  and  with  no  sails  aback,  so  far  as 
it  appears.  Sho  was  constantly  changing  her 
position.  It  was  her  duty,  therefore,  to  blow  a 
foghorn,  and  not  to  ring  a bell.  By  ringing  a bell, 
as  she  did,  sho  gave  a false  signal,  and,  so  far  as 
she  could,  assured  all  approaching  vessels  that  she 
was  not  under  way.  There  is  some  evidence  that 
a bell  can  bo  heard  as  far  as  can  a foghorn,  and 
some  that  it  can  be  heard  farther.  On  the  other 
hand  there  is  evidence  that  a foghorn  can  be 
heard  farthest.  However  this  may  be  tho  barque 
had  no  right  to  substitute  any  equivalent  for  the 
signal  required  by  tho  navigation  rules.  In  tho 
case  of  Ttte  Emperor  (Holt’s  Rule  of  tho  Road, 
3d),  it  was  said  “ it  is  not  advisable  to  allow  these 
important  regulations  to  bo  satisfied  by  equivalents, 
or  by  anything  less  than  a close  aud  literal  ad- 
herence to  what  they  prescribe.”  In  addition  to 
this  it  may  be  remarked  that  a bell  can  novor  bo 
an  equivalent  for  a foghorn.  It  gives  different 
information.  Both  may  notify  an  approaching 
vessel  that  the  signalling  ship  is  in  tho  neighbour- 
hood, but  the  one  gives  notice  that  tho  ship  is 
moving,  and  the  other  that  the  ship  is  stationary. 

Concluding  then,  as  we  must,  that  the  barquo 
was  in  fault,  it  still  remains  to  inquire  whether  the 
fault  contributed  to  the  collision — whether  in  any 
degree  it  was  tho  cause  of  the  vessels  coming  into 
a dangerous  position.  It  must  t>c  conceded  that  if 
it  clearly  appears  the  fault  could  have  had  nothing 
to  do  with  the  disaster,  it  may  bo  dismissed  from 
consideration.  The  liability  for  damages  is  upon  tho 
ship  or  ships  whoso  fault  caused  the  injury.  But 
when,  as  in  this  case,  a ship  at  the  time  of  a col- 
lision is  in  actual  violation  of  a statutory  rule 
intended  to  prevent  collisions,  it  is  no  more  than  a 
reasonable  presumption  that  the  fault,  if  not  the 
sole  cause,  was  at  least  a contributory  cause  of  the 
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disaster.  In  such  a case  the  burden  rests  upon  the 
ship  of  showing  not  merely  that  her  fault  might 
not  have  been  one  of  the  causes,  or  that  it  probably 
was  not,  but  that  it  could  not  have  been.  Such  a 
rule  is  necessary  to  enforce  obedience  to  the 
mandate  of  the  statute.  In  the  case  of  The  Fcnham 
(23  L.  T.  Rep.  N.  S.  329),  the  Lords  of  the  Privy 
Council  said  “ it  is  of  the  greatest  possible  import- 
ance, having  regard  to  the  Admiralty  regulations, 
and  to  the  necessity  of  enforcing  them,  to  laydown 
this  rule : that  if  it  is  proved  that  any  vessel  has  not 
shown  lights,  the  burden  lies  on  her  to  show  that 
her  non-compliance  with  the  regulations  was  not 
the  causo  of  the  collision.”  In  some  cases  it  is 
possible  to  show  this  with  entire  certainty.  In 
others  it  cannot  be.  The  evidence  in  the  present 
case  leaves  it  uncertain  whether  if  a foghorn  had 
been  blown  on  the  barque,  it  would  not  have  been 
heard  sooner  than  the  bell  was  heard,  and  thus 
earlier  warning  have  been  given  to  the  steamer — 
seasonable  warning  to  have  enabled  her  to  keep 
out  of  the  way.  It  was  not  without  reason  that 
the  statute  ren wired  a foghorn  for  ships  under 
way,  and  a bell  for  those  not  under  way.  The 
Legislature  must  have  known  it  was  important 
ships  should  have  the  earliest  possible  notice  of 
the  proximity  of  other  moving  vessels.  They  might 
be  approaching  each  other.  If  so,  they  would 
come  together  sooner  than  they  could  if  one  of 
them  was  not  under  way.  It  may  be  assumed 
therefore,  that  the  Legislature  acted  uuder  the 
conviction  that  a foghorn  could  be  heard  at  a 
greater  distanco  than  a bell,  and  required  the  uso 
of  one  rather  than  that  of  the  other  for  that 
reason.  To  go  into  the  inquiry  whether  the  Legis- 
lature was  not  in  error  -whether  in  fact  a bell  did 
not  give  notice  to  the  steamer  that  the  barque  was 
where  she  was  as  soon  as  a foghorn  would  have 
done — is  out  of  place.  It  would  be  substituting 
our  judgment  for  the  judgment  of  the  law-making 
power.  It  would  be  admitting  the  validity  of  an 
equivalent  for  that  which  the  statute  has  made  a 
positive  requirement. 

Then  how  pan  it  be  shown  on  the  part  of  the 
barque  that  the  failure  to  use  a foghorn  certaiuly 
contributed  in  no  degree  to  the  collision  ? How 
can  it  be  proved  that  if  a foghorn  hud  been 
blown  those  on  board  the  steamer  would  not 
have  heard  it  in  season  to  have  enabled  them 
to  check  their  speed  or  change  their  course,  and 
thus  avoid  any  collision  ? Though  there  were  two 
look-outs  on  the  steamer,  each  in  his  projier  place, 
the  barque's  bell  was  not  heard  until  the  vessels 
were  close  upon  each  other.  Who  can  say  the 
proximity  of  the  vessels  would  not  have  been  dis- 
covered sooner  if  the  barque  had  obeyed  the  navy 
regulations  ? If  it  lx)  said  this  is  speculation,  it 
may  be  admitted,  but  it  is  speculation  rendered 
necessary  by  a certain  fault  of  the  barque.  It  is 
equally  speculative  to  conclude  that  the  collision 
would  have  taken  place  if  a foghorn  had  been 
used  instead  of  a bell,  and  infer  therefrom  that  the 
fault  of  the  barque  had  no  relation  to  the  disaster. 
The  truth  is  the  case  is  one  in  which,  while  the 
presumption  is  that  the  failure  to  blow  a foghorn 
was  a contributory  cause  of  the  collision,  and 
while  the  burden  of  showing  that  it  was  in  no 
degree  occasioned  bv  that  failure  rests  upon  the 
barque,  it  is  impossible  to  rebut  the  presumption. 
It  is  a well  known  fact  that  in  some  states  of  the 
atmosphere  a foghorn  can  be  h«*ard  at  much 
greater  distances  than  in  others.  How  far  it  could 


have  boon  heard  when  this  collision  occurred  can 
never  be  known.  Nor  can  it  be  known  what  pre- 
cautions the  steamer  would  have  adopted  if  the 
true  and  proper  signal  had  been  given  her.  Hence, 
it  appears  to  us  the  barque  has  not  proved  that 
her  failure  to  obey  the  shipping  regulations  was 
not  a concurrent  cause  of  the  injury  she  received, 
and,  consequently,  as  both  vessels  were  in  fault, 
the  damages,  according  to  the  Admiralty  rule, 
should  be  divided. 

We  have  not  overlooked  the  fact  that  in  a 
libel  by  the  owners  of  the  cargo  of  the  barque 
against  the  steamer  for  damages  resulting  from 
the  same  collision,  it  was  held  by  the  Judicial 
Committee  of  the  Privy  Council  in  England,  that 
the  disaster  was  chargeable  to  the  steamer  alotie: 
( The  Ptmrunjlvania , 23  L.  T.  Rep.  N.  S.  55.)  But 
with  great  respect  for  the  tribunal  that  thus  decided, 
we  do  not  feel  at  liberty  to  surrender  our  judgment, 
especially  in  view  of  the  fact  that  the  case  is  now 
more  fully  presented  and  the  evidence  is  more 
complete  than  it  was  in  the  British  Court. 

The  degree  of  the  Circuit  Court  is  reversed,  and 
the  cause  is  remanded  with  instructions  to  enter 
a decree  in  accordance  with  this  opiuion. 


U.S.  DISTRICT  COURT-DISTRICT  OF 
OREGON. 

Collated  by  J.  P.  Asrue  all,  E«q.,  Barrister-at-Law. 

In  Admiralty. 

Tuesday,  Aug.  18,  1874. 

Tub  Hermine. (a) 

Seamen's  wages — Shipping  articles — Duration  of 
voyage — Merchant  Shipping  Ad  1873 — Wrong- 
Jut  discharge  — Foreign  eh  ijw  — J urisdiction  — 
heaving  ship  without  permission  of  master  — 
Desertion — Setting  aside  inequitable  contracts. 

Under  the  Merchant  Shipping  Act  of  England  of 
1873,  the  shipping  articles  need  only  specify  the 
maximum  duration  of  the  engagement  of  a sea- 
man, and  the  places  or  parts  of  the  world  to  which 
it  does  not  extend : 

Held,  that  a specification  of  the  places  to  which  the 
voyage  or  engagement  might  extend,  was  an  im- 
plied agreement  that  it  was  not  to  extend  to  any 
other,  and,  therefore,  a sufficient  compliance  with 
the  Act. 

A Court  of  Admiralty  will  not  decline  jurisdiction 
of  a suit  by  foreign  seamen  against  a foreign 
vessel  to  recover  wages,  where  it  appears  that  the 
voyage  has  been  completed  or  broicen  up,  or  the 
seamen  have  been  discharged  by  the  wrongful  ad 
of  the  master. 

Seville,  that  the  court  will  not  decline  jurisdiction 
where  it  appears  the  seamen  have  been  discharged 
with  their  own  consent  before  the  expiration  of  the 
voyage,  without  the  payment  of  wages  already 
canted,  or  any  agreement  or  understanding  con- 
cerning them. 

A seaman  is  bound  to  staij  by  the  vessel  according 
to  his  agreement , whether  the  master  takes  any 
means  to  compel  him  to  do  so  or  not,  and,  there- 
fore, where  seamen  leave  a vessel  before  the  com- 
pletion of  the  voyage,  although  with  the  knowledge 
of  the  master,  and  upon  his  promise  that  they 
should  not  be  arrested  therefor,  but  without  his 
consent,  they  arc  guilty  of  desertion. 

(a)  From  the  written  judgment  of  tho  learned  judge 
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Contracts  with  seamen  upon  a discharge  before  com- 
pletion of  voyage  concerning  wages  already  earned, 
will  be  cet  aside  or  disregarded  by  Court  of  Ad- 
miralty if  inequitable. 

Quantum  meruit,  what  seamen  entitled  to  on. 

This  was  a cause  of  wages  instituted  by  certain 
British  seamen  against  the  British  barque  Ucr- 
mine. 

The  facts  sufficiently  appear  from  the  judgment. 
A.  C.  Gibbs  and  Hughes,  for  the  libellants. 

W.  H.  E finger,  for  the  claimants. 

Deady,  J.—  Peter  Whelan  and  five  others  bring 
this  suit  against  the  British  barque  If  ermine,  to 
recover  the  sum  of  480.98  dollars,  alleged  to  be 
due  them  as  wages  for  service  as  seamen  on 
said  barque,  on  a voyage  from  Liverpool  to  this 
port. 

Tbe  libellants  shipped  on  the  IIermine  at  Liver- 
pool on  tho  21sfc  Jan.  1874,  as  ordinary  seamen, 
on  a voyage  from  Liverpool  to  Portland  (Oregon), 
and  any  ports  and  places  in  the  Pacific,  Indian, 
and  Atlantic  Oceans,  China  and  Eastern  seas  ; 
thence  to  a port  for  orders  and  the  conti- 
nent of  Europe  (if  required),  and  back  to  a final 
port  of  discharge  in  the  United  Kingdom;  term 
not  to  exceed  three  years at  the  monthly  wages 
of  :$/.  5 « ” 

It  is  alleged  in  the  libel  that  the  libellants, 
during  the  voyage,  were  “fed  upon  very  poor 
food,  of  such  poor  quality  as  to  endanger  tbeir 
health  and  render  them  liable  to  scurvy  and  other 
sickness,”  and  that  therefore  they  asked  for  their 
discharge  at  this  port,  *'  unless  they  could  be 
better  treated  and  fed,”  and  that  thereupon  tho 
master  discharged  them,  but  refused  to  pay  them 
their  wages. 

Tho  answer  of  the  claimants,  G.  H.  Fletcher 
and  Co.,  of  Liverpool,  denies  that  tho  libellants 
were  poorly  fed  or  otherwise  improperly  treated 
on  tho  voyage,  or  that  they  left  the  vessel  on  that 
account,  or  that  tho  master  discharged  them,  and 
avers  that  the  libellants  deserted  the  vessel,  and 
thereby  forfeited  their  wages. 

The  IIermine  arrived  at  this  port  on  the  5th 
Aug.,  and  a few  days  afterwards  the  libellants  asked 
the  master.  Alfred  H.  His  cock,  for  their  discharge. 
He  replied,  that  he  was  willing  to  discharge  them 
if  they  would  forfeit  tho  wages  earned,  as  he  would 
hayo  to  pay  double  or  more  wages  for  seamen  in 
this  port  to  take  their  place.  Roberts  wanted 
15  dollars,  but  finally  agreed  to  take  5 dollars. 
Rogers  agreed  to  the  same  terras ; and  the  others 
saia  they  would  forfeit  their  wages  if  the  master 
would  give  them  a legal  discharge. 

On  the  following  day,  Monday,  Aug.  10,  the 
libellants,  by  the  direction  of  the  muster,  met 
him  at  the  British  consul’s  office.  Tho  matter 
was  then  stated  to  the  consul,  who  declined  to 
discharge  the  men  unless  they  were  paid  in 
full.  This  the  master  declinod  to  do,  and  tho 
consul  directed  the  men  to  return  on  board. 
Some  conversation  then  ensued  between  tho 
master  and  the  men,  the  latter  being  still 
anxious  to  leave  the  vessel,  the  result  of  which 
was,  that  the  former  promised  if  the  libellants 
left  he  would  not  arrest  them.  Thereupon  the 
libellants  returned  to  tho  vessel,  and  after  some 
hoars  the  master  followed.  The  result  was  that  the 
master  paid  the  men  from  3 dollars  to  4 dollars 
apiece,  except  Roberts,  to  whom  he  paid  8 dollars, 
when  they  took  thoir  effects  and  quietly  wont 
ashore  on  tho  same  day.  In  addition  to  these 


sums,  they  had  each  received  a month's  wages  in 
advance,  and  6 dollars  from  tho  slop  chest  on  the 
vovage. 

The  master  did  not  expressly  assent  to  tho 
libellants  quitting  the  ship,  but  he  had  good 
reason  to  believe  they  would  do  so,  and  took  no 
means  to  prevent  it.  In  fact,  the  money  paid 
libellants  was  given  to  and  received  by  them  with 
tho  tacit  understanding  that  if  they  were  allowed 
to  clear  out  without  being  troubled  or  arrested, 
they  would  make  no  further  claim  against  tho 
vessel. 

Tho  libellants  had  no  cause  to  complain  of 
their  treatment  on  the  voyage.  On  the  trial  they 
testified  that  the  beef  and  bread  wore  bad,  but  the 
weight  of  evidence  is,  that  both  were  as  good  as  is 
usually  furnished  at  the  port  of  Liverpool.  They 
were  otherwise  very  well  supplied  and  cared  for, 
and  wero  in  good  health  during  the  whole  of  the 
long  voyage.  Neither  did  thoy  complain  of  bad 
food  or  ill-treatment  of  any  kind  to  tho  British 
consul,  although  they  had  ample  opportunity  to 
do  so,  if  they  desired  ; nor  did  they  leave  the  vessel 
on  that  account,  but,  so  far  as  appears,  for  the  pur- 
pose of  bettering  their  condition  in  a pecuniary 
point  of  view.  The  wages  out  of  this  port  average 
40  dollars  per  month— more  than  twice  tho  rate  at 
which  they  were  engaged  to  serve  on  board  tho 
IIermine  for  tho  next  two  and  a half  years. 

It  is  admitted  that  the  answer  correctly  describes 
tho  voyage  sot  out  in  the  shipping  articles,  but  the 
libellants  maintain  that  the  description  of  the  voy- 
ago  beyond  this  port  is  so  vague  and  uncertain  as 
to  render  the  contract  so  far  void,  and  therefore 
the  libellants  are  entitled  to  their  discharge  and 
wages  here,  as  being  the  legal  end  of  the  voyage. 

The  contract  having  been  made  in  a British  port 
for  service  on  a British  vessel,  its  validity  must 
depend  upon  the  law  of  that  country.  This  is  the 
general  rule  of  law,  and  it  is  particularly  applicable 
to  cases  liko  this  in  the  Admiralty  Courts,  which 
“ arc  in  some  sense  international  courts  charged 
with  tho  duty  of  declaring  the  law  applicable  to 
ships (The  Acme,  2 Benedict,  388 ; The  Jerusalem , 
2 Gal.  191 ; The  Infanta,  1 Abb.  Ad.  R.  268.) 

Sect,  149  of  the  English  Merchant  Shipping  Act 
1854  provides  that  the  shipping  articles  shall, 
among  other  things,  contain  the  following  : “ The 
nature,  and  as  far  as  practicable,  the  duration  of 
the  intended  voyage  or  engagement.”  The  Mer- 
chant Shipping  Act  1873,  amends  this  section,  bo 
that  the  agreement,  “ instead  of  stating  the  nature 
and  duration  of  the  intended  voyage  or  engage- 
ment,” mny  “state  the  maximum  period  of  the 
voyage  or  engagement,  and  the  places  or  parts  of 
the  world  (if  any)  to  which  the  voyage  or  engage- 
ment is  not  to  extend.” 

No  English  authorities  have  been  cited  upon 
the  construction  of  this  provision,  but  I think 
that  under  tho  Act  of  1873,  if  not  tho  ono  of 
1851,  the  description  of  the  voyage  is  sufficient. 
The  maximum  duration  of  the  engagement  is 
fixed  at  three  years,  and  although  the  articles 
do  not  expressly  “ state  the  places  or  parts  of 
the  world  ’ to  which  it  is  not  to  extend,  1 think 
they  do  so  sufficiently  when  they  mention  “ the 
places,  Ac.,”  to  which  it  may  extend.  By  a 
necessary  implication,  all  other  “ places  or  parts 
of  the  world  ” than  those  mentioned  are  excluded 
from  the  engagement — it  does  not  extend  to  them. 

Upon  this  point  counsel  for  libellants  cited  Snow 
v.  Wope  (2  Curtis,  301),  in  which  the  agreement  was 
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held  void,  because  the  articles  only  described  the 
voyage  as  being  “ from  the  port  of  Boston  to  Val- 
Hiraiso,  and  other  ports  in  the  Pacific  Ocean,  at  and 
rom  thenco  home  direct,  or  via  ports  in  the  East 
Indies  or  Europe,"  without  any  limitation  upon 
the  time  to  be  occupied  in  making  such  voyage. 
The  court  hold  that  the  agreement  was  void  because 
it  did  not  comply  with  the  Act,  which  required 
that  the  agreement  should  declare  “ the  voyage  or 
voyages,  term  or  terms  of  time,"  for  which  the 
seamen  may  have  shipped.  But  in  the  case  at  her, 
the  duration  of  the  engagement  is  limited,  and  it 
is  to  be  inferred,  from  the  opinion  of  the  court  in 
Snore  v.  Wope  that,  if  there  had  been  a like  limi- 
tation  in  that  case,  the  court  would  have  held  the 
agreement  valid,  notwithstanding  no  definite  or 
Bpecinc  voyage  was  described  in  it. 

On  the  part  of  the  claimant  it  is  objected  that, 
this  being  a suit  for  wages  earned  by  foreign  sea- 
men on  board  a foreign  vessel,  the  court  ought  to 
decline  the  jurisdiction,  and  remit  the  libellants  to 
the  tribunals  of  their  own  country. 

Upon  this  point  counsel  cites  The  Napoleon 
(Olcott,  208);  Graham  v.  Hoskins  (id.  224) ; Davis 
v.  Leslie  (1  Abb.  123) ; The  Infanta  (id.  263) ; Bucket 
v.  Klorhgeter  (id.  44)2).  The  rule  established  by 
these  cases  is  to  the  effect  that  the  court  will  not 
take  jurisdiction  in  such  cases,  unless  it  is  necessary 
to  prevent  a failure  of  justice,  as  where  the  voyage 
has  been  completed  or  abandoned,  or  the  seamen 
discharged,  or  the  contract  otherwise  dissolved  by 
the  wrongful  act  of  the  owner  or  master.  These 
cases  were  all  decided  in  the  same  court,  and 
they  carry  the  rule  against  the  jurisdiction  to 
the  extreme.  In  considering  this  question  in 
Benedict’s  Admiralty  Practice,  § 282,  it  is  said 
that  “ nothing  within  the  territory  of  a nation 
is  without  the  jurisdiction.  ...  In  the  present 
state  of  international  intercourse  and  commerce, 
all  persons  in  time  of  peace  have  the  right  to 
resort  to  the  tribunals  of  the  nation  where  they 
may  happen  to  be,  for  the  protection  of  their 
rights.  The  jurisdiction  of  the  courts  over  them 
is  complete,  except  when  it  is  excluded  by  treaty." 
In  The  Jerusalem  (2  Gal.  108),  Mr.  Justice  Story 
states  the  rule  as  follows:  '*  Where  the  voyage  has 
not  terminated,  or  the  seamen  have  bound  them- 
selves to  abide  by  the  decisions  of  the  tribunals  of 
their  own  country,  foreign  courts  have  declined 
any  interference,  and  remitted  the  parties  to  their 
own  tribunals  lor  redress.  But  where  the  contract 
lias  been  dissolved  by  the  regular  termination  of 
the  voyage,  or  by  the  wrongful  act  of  the  other 
party,  the  cases  are  not  unfrequent  in  which 
foreign  courts  have  sustained  the  claim  for  mari- 
ners’^ wages.” 

In  any  view  of  the  matter,  tbiB  appears  to  be 
a proper  case  for  exercising  the  jurisdiction.  The 
libellants  allege  that  they  were  discharged  by 
the  master  in  this  port  without  the  payment  of 
wages.  If  the  libel  be  true,  the  voyage  is  ter- 
minated as  to  them  by  the  wrongful  act  of  the 
master.  Under  such  circumstances,  it  would 
be  mere  mockery,  and  a denial  of  justice,  to  remit 
tho  libellants  to  the  forums  of  Great  Britain,  for, 
being  discharged  in  this  port,  they  are  practically 
denied  the  means  of  access  to  suoh  forums.  Indeed, 
1 think  the  court  ought  not  to  decline  the  juris- 
diction, even  if  it  appeared  that  tho  libellants  were 
discharged  with  their  own  consent,  without  the 
payment  of  wages,  or  any  agreement  or  under- 
standing upon  the  subject,  or  upon  terms  that  are 


manifestly  inequitable  and  unjast.  In  such  cases 
they  ought  to  recover,  as  upon  a quantum  meruit. 
Being  separated  from  the  vessel  with  the  consent 
of  the  master,  if  they  aro  not  allowed  to  enforce 
any  claim  which  they  may  have  against  her  in  this 
court,  it  is  a practical  denial  of  justice. 

Upon  the  facts  of  tho  case,  the  libellants 
appear  to  liavo  been  guilty  of  desertion.  They 
cannot  complain  that  the  master  was  aware 
of  their  intention  to  quit  the  ship,  and  took 
no  means  to  prevent  it,  or  to  compel  their 
return  after  they  had  left.  That  is  a matter 
between  him  and  his  owners.  He  may  have  had 
good  reason  to  believe,  aB  ho  stated  in  his  testi- 
mony, that  they  would  leave  tho  ship  in  spite  of 
him,  and  that  it  was  no  use  to  try  to  prevent  it; 
that  they  shipped  with  the  intention  of  making 
their  way  to  this  coast,  and  then  doserting  the 
vessel. 

However  this  may  be,  the  libellants  were  bound 
by  their  contract  with  tho  owners  to  stay  by 
the  ship  until  the  completion  of  the  voyage, 
unless  they  were  actually  discharged  by  the  master, 
or  so  maltreated  as  to  justify  their  leaving  without 
his  consent.  They  had  no  right  to  leave  the  ship 
simply  because  they  could  do  so,  or  because  the 
master  assured  them  that  he  would  not  trouble 
them  for  it  if  they  did.  Even  if  it  could  be  said 
that  tho  master  connived  at  their  quitting  the  ship, 
their  act  was  none  the  less  desertion.  In  so  doing 
they  wilfully  violated  their  contract  with  the 
owners,  and  they  cannot  now  evade  responsibility 
therefor,  by  showing  that  the  master  was  aware  of 
their  intention,  and  took  no  means  to  prevent  it. 

Of  course  the  master  is  the  agent  of  the  owners, 
and  if  it  appeared  that  by  any  artifice  or  repre- 
sentation he  had  induced  tho  libellants  to  quit  the 
vessel  under  an  impression  that  they  had  a right 
to  do  so,  the  case  would  be  altered. 

But  I do  not  think  there  is  any  ground  for 
supposing  that  the  master  desired  to  get  rid 
of  these  men  without  paying  them  their  wages. 
No  motive  is  shown  for  any  such  conduct,  and, 
so  far  as  appears,  the  vessel  can  gain  nothing 
by  their  leaving,  even  without  their  pay.  But 
with  the  libellants  the  case  is  otherwise.  They 
evidently  acted  upon  the  fact  that  they  could 
command  more  than  double  the  wages,  in  or 
out  of  this  port,  they  were  receiving  on  the 
H ermine.  The  pretence  that  the  food  was  sub- 
stantially bad,  or  that  they  were  otherwise  ill- 
treated,  is  evidently  an  afterthought.  If  tho  food 
was  bad,  they  could  and  should  havo  complained 
to  their  consul,  especially  when  they  were  before 
him  on  this  very  subject  of  being  discharged. 

But  supposing  it  to  be  true  that  the  libellants 
not  only  loft  tho  vessel  with  the  knowledge  of  the 
master,  but  also  with  his  consent,  still  1 do  not 
think  they  are  entitled  to  recover. 

In  the  first  place,  upon  this  theory  of  the 
case,  all  tho  circumstances  attending  tho  pay- 
ments made  them  before  leaving  go  to  prove 
that  such  payments  were  made  and  received 
in  satisfaction  of  any  claim  the  libellants  might 
have  against  tho  ship  for  tlieir  services.  It  was 
competent  for  them  to  agree  with  the  master  to 
quit  the  vessel,  and  receive  so  much  for  their  gerv ices. 
True,  a court  of  admiralty,  in  the  interests  of  the 
seamen,  will  look  into  such  contracts  and  dealings, 
and  if  any  substantial  advantage  has  boon  taken  of 
them,  so  far  disregard  them  and  do  justice  in  the 
premises. 
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In  the  second  place,  if  the  libellants  were  dis- 
charged without  any  understanding  or  agree- 
ment as  to  the  payment  of  wages,  then  they 
ought  to  recover  such  sum,  if  any.  as  under  all  the 
circumstances  they  are  equitably  entitled  to — as 
upon  a quantum  meruit.  Under  the  circumstances 
what  are  their  services  worth  to  the  vessel  ? 
Allowing  the  monthly  rute  of  wages  mentioned  in 
the  articles,  according  to  tho  libel  there  in  due  to 
the  libellants  about  81  dollars  apiece  at  this  port. 
To  supply  their  places  from  here  to  Liverpool, 
allowing  four  months  for  tho  voyage,  at  40  dollars 
per  month,  will  cost  160  dollars  per  man.  Tho 
difference  between  that  and  the  price  the  libellants 
agreed  to  perform  the  same  services  for  is  IK)  dol- 
lars per  man— more  than  the  sum  claimed  by  the 
libellants.  It  follows  that  the  libellants,  having 
failed  to  perform  their  contract,  are  not  equitably 
entitled  to  anything,  because,  all  the  circumstances 
considered,  their  services  are  not  worth  so  much 
to  tho  vessel  as  they  have  received  for  them. 

And  this  is  so  upon  the  supposition  most  favour- 
able to  the  libellants — that  the  Hermine  will  return 
to  Li  verpool  direct ; for  by  thetermsof  their  contract 
they  might  be  required  to  serve  two  and  one  half 
years  before  being  discharged,  and  to  supply  their 
places  during  all  this  time,  at  the  enhanced  wages 
of  this  port,  or  the  other  seas  mentioned  in  tho 
articles,  would  odd  very  much  to  the  Iosh  sustained 
by  the  vessel. 

Let  the  libel  be  dismissed,  and  a decreo  entered 
for  the  claimants  for  costs. 


Thursday,  March  31, 1874. 

The  Merrimac  (a) 

Damage — Towage — Negligence  of  tug — Duty  to 
furnish  towing  rope — Control — Collision — Re- 
sponsibility. 

H.  agreed  with  IT.  to  tow  his  scow  from  Astoria  to 
Cape  Disappointment  for  20  dollars,  without 
mentioning  which  should  furnish  the  tow  line: 

Held,  that  in  the  absence  of  any  usage  or  under- 
standing to  the  contrary,  the  tug  was  bound  to 
furnish  the  tow  line  as  a part  oj  the  necessary 
means  to  perform  the  towage,  as  undertaken. 

Where  evidence  teas  offered  by  H.  to  prove  a custom 
to  the  effect  that  the  tow  was  bound  to  furnish  the 
tow  line  in  such  cases : 

Held,  that  it  was  not  sufficient  and  that  the  master 
of  the  tow  could  not  be  affected  by  it  if  esta- 
blished., unless  knowledge  of  it  was  brought  home 
to  him. 

Where  a man  on  the  tote  furnished  a line  to  the  tug 
at  the  request  of  the  master  of  the  latter,  but  stated 
at  the  time  that  he  did  not  think  it  sufficient  to 
tow  with : 

Queers,  should  the  line  be  considered  as  furnished 
by  the  tow  and  at  her  risk,  or  otherwise  ? 

The  contract  to  tote  the  scow  and  her  cargo  from 
Astoria  to  the  Cape,  teas  a contract  for  the  hire 
of  the  tug  for  the  carriage  or  transportation  of 
the  same  for  a compensation,  and  was  therefore  a 
bailment  of  the  kind  denominated  Locatio  operis 
mercium  vehendarum , in  which  the  master  of  the 
tug  was  the*  bailee,  and  responsible  for  ordinary 
skill  and  diligence. 

The  tug  M.  left  Astoria  with  the  scow  J.  F. 
in  tow,  200  feel  astern,  on  the  last  of  the  ebb  tide, 

(a)  This  report  is  taken  from  a report  of  the  cane  in 

the  Pacific  Law  Reporter,  supplied  by  tho  learned  Judge 

deciding  the  case. 


for  Cape  Disappointment,  and  met  the  flood  tide 
and  8.  W.  wiiid  abreast  of  Sand  Inland,  as  might 
have  been  reasonably  expected,  where  such  tide 
and  wind  always  make  a rough  sea,  and  in  at- 
tempting to  tow  said  seow  against  the  same,  the 
tow  line  of  the  tow  and  also  of  the  tug  parted,  and 
the  scow  went  on  Chinook  Spit  and -was  lost ; 
Held  that  the  tug  did  not  exercise  ordinary  skill  and 
diligence  in  undertaking  the  voyage  on  the  lasl  of 
the  ebb  title,  or  in  attempting  to  tow  the  scow 
against  the  flood  tide  and  trend  ; and  therefore  is 
responsible  for  the  consequent  loss  of  the  same. 
Under  the  circumstances  of  the  employment,  with  the 
exception  of  steering  the  tow,  working  her  pump , 
and  handling  her  end  of  the  tow  line,  the  tug  is 
responsible  for  the  navigation  of  both  vessels;  and 
her  duties  were  those  of  a private  carrier  for  hire, 
just  as  much  as  if  she  had  had  her  upon  her  own 
deck  instead  of  astern,  at  the  end  of  a tow  line. 
Where  a tug  negligently  places  a tow  in  a peril  from 
which  she  is  lost,  it  is  no  excuse  that  the  tow 
might  have  been  saved,  but  for  a mistake  of  or 
want  of  skill  in  the  crew  of  the  latter , in  bending 
a tow  line  in  a dangerous  and  sudden  emergency , 
or  the  want  of  extraordinary  ground  tackle. 

Where  a tow  has  parted  from  the  tug  and  gone 
adrift,  and  is  in  great  peril,  and  the  latter,  at  the 
request  of  the  crew  of  the  former,  attempts  to  take 
them  off,  and  in  so  doing  collides  with  the  tow  and 
sinks  her,  the  tug  is  not  responsible  for  the  con- 
sequences of  such  collision,  unless  it  was  inten- 
tional or  the  result  of  gross  negligence. 

This  was  a suit  instituted  to  recover  damagos  for 
tho  Iohs  of  the  John  Francis  and  her  cargo.  The 
defendant’s  vessel  was  engaged  in  towing  tho  John 
Francis.  The  facts  are  fully  set  out  in  tho  judg- 
ment. 

John  A.  Woodward  and  H.  H.  Nortkup  for 
libellant. 

W.  Strong  and  Joseph  N.  Dolph  for  respondent. 
Dkady,  J. — This  suit  is  brought  to  recover  2500 
dollars  damages  sustained  by  tho  libellant  in  the 
loss  of  the  John  Francis,  and  her  cargo  of 
eighty  cords  of  ash  wood,  through  the  negligonce 
of  the  tug  Merrimac  while  engaged  in  towing 
Baid  John  Francis  from  Astoria  to  Cape  Disa|>- 
pointment,  on  0th  Sept.  1873. 

The  vessel  lost  was  a “ schooner  scow,”  of 
95$  tons  burden,  120  feet  in  length,  21  feet  in 
breadth,  and  4J  feet  in  depth,  with  two  masts 
and  a rudder  and  stearing  gear;  she  was  decked 
over,  fore  and  aft,  carried  an  anchor  weighing 
280  pounds,  with  30  to  40  fathoms  of  chain ; 
sho  was  built  in  1866  for  the  wood  and  hay 
trade  on  the  Columbia  river,  at  a cost  of  4500 
dollars.  Some  time  in  1872,  libellant  bought  her 
for  1100  dollars,  and  afterwards  put  800  dollars 
worth  of  repairs,  rigging  and  sails  upon  her.  The 
Merrimac  is  a single  engine  propeller,  of  50  or  60 
horse  power,  and  ‘18  tons  burden,  and  has  been 
engaged  for  some  years  in  towing  on  the  Columbia 
river,  and  over  the  Bar  to  and  from  tho  sea. 
About  1st  Sept.  1873,  tho  libellant  met  the 
master  of  tho  Merrimac,  Richard  Hobson,  at  Port- 
land, whore  conversation  was  had  between  them  to 
the  effect  that  the  former  expected  to  bo  at  Astoria 
in  a fow  days  with  his  scow,  bound  for  Cape  Dis- 
appointment, when  he  would  want  a tug,  and  that 
the  latter  would  be  re:uly  to  tow  him  over.  Early 
in  tho  morning  of  the  9th,  the  John  Francis 
arrived  at  Astoria  from  tho  mouth  of  the  Sandy 
in  tow  of  the  libellant’s  little  steamer— the  Wasp. 
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The  Merrimac  having  heard  the  previous  evening 
that  the  scow  wns  on  the  way,  came  over  to  Astoria 
from  Cementville  in  the  night  to  meet  her.  Here 
the  libellant  ami  the  master  of  the  tug  met  and 
made  a contract  whereby  the  latter  agreed  to  tow 
the  scow  over  to  the  Cape  for  20  dollars,  nothing 
being  said  as  to  who  was  to  furnish  the  tow 
line.  This  was  about  8 olclock  and  near  the 
last  of  the  ebb  tide.  The  master  of  the  tug 
directed  the  libellant  to  have  the  anchor  of 
the  scow  lifted,  and  let  her  drift  out  from 
the  wharf  and  he  would  come  around  with  the 
tug  and  tako  her  in  tow,  and  in  the  mean- 
time the  libellant  was  to  take  tho  TFasp  in  near 
shore  and  secure  her,  and  come  off  to  the  bcow  in 
bis  skiff.  The  tug  came  alongside  of  the  scow,  and 
asked  libellant’s  brother,  who  was  the  only  person 
on  board,  to  give  him  tho  lino  that  was  lying  on 
the  forward  part  of  the  scow,  which  lie  did.  The 
tug  then  Bteamed  along  slowly,  with  the  scow 
astern,  for  nearly  a mile,  when  the  libellant  and 
another  brother  came  on  board  the  tow,  and  the 
tng  steamed  away  nt  the  rate  of  four  or  five 
knots  an  hour.  The  distance  from  Astoria  to 
the  Cape  is  about  fifteen  miles.  Abreast  of 
Sand  Island  and  about  four  miles  from  the 
Cape,  they  met  the  Hood  tide  and  wind  from 
the  south-west.  At  this  point  the  sea  is  always 
rough  during  the  flood  tide.  The  wind  and 
tide  being  on  the  tow’s  quarters,  alio  began 
drifting  to  leewnrd,  when  the  tng  turned  up  to 
the  tide  and  tho  strain  or  surge  pnrted  the  lino 
some  feet  outside  of  the  scow.  Tho  tug  then 
backed  up  and  gave  tho  tow  her  lino,  which  very 
soon  parted  short  off  some  15  or  20  feet  from  tho 
scow.  Thereupon  the  tug  gave  the  tow  the  long 
end  of  her  line  and  directed  it  to  be  bent  on  to  the 
long  end  of  the  tow’s  line,  which  was  done ; bnt 
the  knot  slipped  while  being  drawn  through  the 
water  and  the  line  parted  before  it  was  drawn 
taut.  By  this  time  the  scow  had  drifted  within 
100  feet  of  Chinook  Spit,  and  the  master  of 
the  tug  directed  the  tow  to  drop  her  anchor,  which 
was  done  in  about  three  fathoms  of  water,  with 
twenty-five  fathoms  of  chain.  This  was  near 
the  first  black  buoy.  The  scow,  under  the 
force  of  the  wind  and  tide,  dragged  her 
anchor  slowly  in  the  direction  of  the  spit,  and 
the  men  on  her  called  to  the  tow  to  come 
and  take  them  off.  The  tng  backed  up  t-o  wind- 
ward and  alongside  tho  scow,  but  as  she  reversed 
her  engine  to  go  ahead  it  caught  on  tho  centre  for 
a moment,  and  she  drifted  closer  to  tho  tow.  As 
she  passed  the  bow  of  the  scow  a swell  caught  her 
and  carried  her  across  it,  where  her  propeller  got 
foul  in  the  anchor  chain,  until  it  was  paid  out 
further,  when  she  got  away.  During  tnis  time 
the  guard  of  the  tug  struck  the  bow  of  the  scow  at 
one  corner,  and  broke  it  down,  so  that  the  sea 
poured  in  and  filled  her  in  a few  moments,  where- 
upon the  crew  of  the  tow  ran  aft,  jumped  into 
their  skiff  and  got  on  board  the  tug,  which  was 
distant  some  200  yards  waiting  for  them.  The  tng 
roceeded  to  the  Cape  and  returned  at  ebb  tide, 
ut  tho  scow  had  drifted  so  fur  into  the  breakers, 
that  it  was  not  considered  safe  to  go  to  her  with 
the  tug.  By  the  next  morning  at  10  o’clock,  her 
bow  was  pulled  ont  of  her  with  the  fastening  of 
the  anchor  chain,  and  she  went  on  to  the  spit  und 
was  loHt.  The  cargo  of  wood  floated  out  us  soon 
as  she  filled  and  wiih  lost. 

The  line  taken  from  tho  tow  was  a 4}  inch 


line,  about  10  fathoms  in  length,  and  apparently 
iu  good  condition.  Henry  Wilson,  who  gave  it 
to  the  tug,  testifies  that  the  Merrimac  came 
alongside,  and  Hobson  asked  him  if  the  lino 
lying  forward  on  the  tow  “ was  strong  enough 
for  a tow  line.”  He  answered,  “ I do  not  know ; 
I do  not  bclievo  she  is when  Hobson  sang 
ont,“  Heave  that  line,  and  do  not  stand  there  to 
look  at  it.”  Hobson  testifies — I asked  Wilson,  “ If 
that  was  tho  line  he  was  going  to  tow  with?” 
What  be  said  in  reply  1 do  not  recollect.”  I then 
ordered  him  “ to  give  us  tho  lino  quick  before  we 
drifted  away.”  Ingalls,  who  took  the  line  from 
the  tow,  testifies  : “ We  went  alongside  and  asked 
if  they  had  a line,  and  they  began  to  hunt  one  up. 
They  said  they  had  one,  and  I took  the  line  myself 
and  made  it  fast  to  tho  bits.”  J.  W.  Bloomfield,  a 
passenger  on  the  tug,  and  the  person  to  whom  the 
wood  was  sold  to  nrrive  at  the  Cape,  testified  that 
“ Hobson  asked  one  of  the  men  on  the  scow 
whether  ho  had  a good  line.  The  man  said  he  did 
not  know  whether  the  line  was  good  or  not.  I 
think  the  man  was  Wilson’s  brother.  Hobson  said, 
* Hurry  and  give  us  tbe  line  anyway.’  ” Upon  this 
testimony  1 conclude  that  the  transaction  of  taking 
the  line  from  the  tow  took  place  substantially  as 
stated  by  Henry  Wilson.  Tbe  line  of  the  Merrimac 
was  a 4f  inch  Manilla  rope  of  about  40  fathoms  in 
length.  It  had  been  spliced  and  subjected  to 
severe  strain  in  towing  rafts  of  saw  logs.  Either 
of  them  were  probably  sufficient  to  tow  the  scow 
in  smooth  water,  or  with  the  tide,  but  not  against 
the  flood-tide  between  Sand  Island  and  Chinook 
Spit,  os  the  fact  of  their  parting  as  they  did  abun- 
dantly proves. 

In  this  case  the  result  is  a safe  criterion  by 
which  to  judge  of  the  sufficiency  of  the  lines: 
The  steamer  Webb  (14  Wal.  U.  S.  Sup.  Ct. 
Rep.  406,  414). 

The  contract  being  silent  as  to  who  should  furnish 
the  tow  line,  the  respondent  alleged  and  gave  evi- 
dence tending  to  prove  that  there  was  a custom  at 
the  mouth  of  the  Columbia  river  that  in  such  cases 
the  tow  should  furnish  the  line.  Tho  evidence  in 
support  of  tho  usage  is  weak— comos  mainly  from 
witnesses  who  are  interested  in  tugs — and  in  my 
judgment  falls  far  short  of  establishing  any  snen 
custom.  The  most  that  can  he  claimed  for  it,  is 
that  it  establishes  a usage  in  tho  case  of  sea-going 
vessels,  particularly  when  being  towed  astern,  that 
tho  tow  shall  furnish  the  line  or  pay  the  tug  extra 
for  furnishing  it,  but  in  tho  case  of  scows  and  the 
like,  that  the  tow  shall  furnish  the  line  if  she  has 
one,  but  if  not,  the  tug  shall  furnish  it  without 
extra  charge.  Besides,  it  is  clear,  that  no  usage 
u|>on  the  subject  was  known  to  the  libellant,  and 
before  he  can  be  affected  by  a custom  so  recent  and 
local  as  this  is  claimed  to  be,  knowledge  of  it  must 
be  brought  home  to  him  : (2  Parsons  on  Contr.  57.) 
My  impression  is  that  tbe  undertaking  to  tow  the 
scow  from  Astoria  to  tbe  Cape,  bound  the  respon- 
dent to  furnish  the  necessary  means  to  do  the 
service  with,  and,  in  the  absence  of  any  custom  or 
understanding  lo  the  contrary,  to  furnish  a suffi- 
cient tow  line,  as  a part  of  such  means.  But  the  tow 
did  furnish  tho  line,  and  I think  tbe  tug  ought  not 
to  be  held  responsible  for  its  sufficiency,  uuless  it 
appears  there  was  some  understanding  that  it  was 
to  be  used  at  the  risk  of  tbe  lutter.  If  the  master 
of  the  tug  called  for  tho  tow’s  line,  and  it  was 
given  and  used  without  anything  further  being 
said  or  done  by  either  party,  tho  reasonable  infer- 
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ence  would  be  that  the  parties  understood  the  con- 
tract as  requiring  the  tow  to  furnish  the  line,  or 
that  they  thereby  modified  or  supplemented  it  to 
that  effect.  But  in  this  case,  the  man  on  the  tow, 
in  giving  the  line,  also  Raid  he  did  not  think  it  was 
sufficient,  and  there  is  reason  for  bolding  that  if 
the  master  of  the  tug  took  the  line,  notwithstand- 
ing this  opinion,  he  took  it  upon  his  own  judgment 
and  risk.  He  testifies  that  he  thought  the  line 
was  sufficient.  Still,  when  the  master  of  the  tow 
came  on  board,  he  made  no  objection  to  the  use  of 
the  line,  and  manifestly  did  not  think  it  insufficient. 
Upon  the  whole,  it  is  not  clear  to  my  mind  whether 
the  circumstances  under  which  the  line  was  given 
and  taken  from  the  tow  constitute  an  implied 
agreement  that  it  was  to  bo  used  as  the  line  of  tho 
tow  and  at  her  risk,  or  otherwise.  As  the  case 
may  be  satisfactorily  disposed  of  npon  another 
ground,  it  is  not  necessary  to  definitely  decide  this 
question. 

The  contract  to  tow  the  scow  and  her  cargo 
from  Astoria  to  tho  Cape  was  one  of  tho  hire 
of  the  carriage  or  transportation  of  the  same  for  a 
compensation,  and  was  therefore  a bailment  of  the 
kind  denominated,  Locatio  opens  nu  rcium  vehen- 
darum.  The  services  of  the  tug  and  her  master 
and  crew  were  hired  by  the  libellant  for  that 
purpose.  This  constituted  the  libellant  the  bailor 
and  the  respondent  the  bailee  of  the  scow  and 
her  cargo:  (Story  on  Bailments,  Section  370; 
Edwards  on  Bailments,  3:38.) 

This  is  a bailment  which  is  beneficial  to  both 
parties  ami  the  bailee  is  responsible  for  ordinary 
skill  and  diligence : (Ed.  on  Bail.  371;  Story  on 
Bail.  457.)  But  he  is  not  a common  carrier,  and 
may  contract  for  a more  restricted  liability  than 
the  law  imposes  upon  him  : (Alexander  v.  ww, 

3 Hill,  19;  The  steamer  Webb , 14  Wal.  414). 
Counsel  for  respondent  insists  that  this  hiring  did 
not  amount  to  a bailment  of  any  kind,  and  in 
support  of  this  proposition,  cites  a dictum  of  Bron- 
son, J.,  in  Wells  v.  The  S.  N.  Co.  (2  Conist.  208), 
to  that  effect,  it  was  decided  in  that  case  that  the 
proprietor  of  a tow  boat  was  not  a common  carrier, 
ns  to  the  boat  towed,  but  the  dictum  that  such  pro- 
prietor was  not  a bailee,  and  that  the  transaction 
was  not  a bailment,  is  in  direct  opposition  to  tho 
language  of  all  the  authorities,  as  well  as  that  of  ! 
the  learned  judge  elsewhere  in  tho  same  opinion, 
and  in  Alexander  v.  Greene  (sup.) 

The  master  of  the  tug  being  a bailee  for 
hire,  and,  as  such,  responsible  for  ordinary 
skill  and  diligence  in  the  performance  of  his 
contract,  what  was  his  duty  in  the  premises? 
Impliedly  he  undertook  to  furnish  a tug,  pro- 
perly equipped  and  of  sufficient  capacity  and 
power  to  take  the  scow  to  tho  Cape,  and  for 
the  exercise  of  ordinary  skill  and  prudence  in 
selecting  the  proper  time  to  make  the  voyage,  with 
reference  to  the  craft  to  be  towed,  and  the  wind 
and  tide  or  other  ordinary  peculiarities  of  the  navi- 
gation, and  in  the  conduct  of  the  enterprise  in  the 
case  of  any  unlooked  for  or  extraordinary  emer- 
gency. 

Of  course  tho  relations  between  the  tng  and 
the  tow  may  be  modified  by  express  agreement 
or  the  reasonable  implication  arising  from  the  cir- 
cumstances and  nature  of  the  employment  in  a par- 
ticular case,  so  as  to  make  tho  tug  the  mere  servant 
of  the  tow,  and  under  its  direction.  In  such  a case 
the  liability  of  the  tug  may  ho  limited  to  the  mere 
point  of  furnishing  u sufficient  motive  power  for 
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the  tow,  while  the  whole  responsibility  as  to  the 
time  and  manner  of  making  the  voyage  or 
transportation  would  rest  witli  the  tow:  {Sturgis 
v.  Boyer,  24  llow,  IJ.  8.  Sup.  Ct.  Rep.  121.) 

In  this  case  the  scow  being  towed  astern,  a 
distance  of  some  200  feet  witu  her  own  master 
aid  crew  aboard,  the  tug  is  not  responsible 
for  the  manner  in  which  sho  was  steered.  It  is 
evident  from  the  circumstances  that  the  tow  relied 
upon  her  own  steering  gear  and  crew  to  keep  her  in 
the  proper  place  in  the  channel,  so  far  as  the  course 
of  the  tng  would  permit:  {Sprout  v.  Hemming - 
t eay  14  Pick.  Mass.  7.)  Neither  is  the  tug  respon- 
sible for  any  injury  which  may  have  happened  to 
the  tow  by  reason  of  any  defect  or  deficiency'  in  her 
condition,  construction  or  appointments,  con- 
sidered as  a scow.  It  was  implied  in  the  contract 
to  tow  her,  that  the  John  Francis  was  as  seaworthy 
as  vessels  of  her  class  and  construction  ordinarily 
are. 

But  as  to  all  the  other  matters  involved  or 
to  be  performed  in  the  undertaking,  I think  the 
tug  is  responsible  for  any  lack  of  ordinary  care  or 
diligence  on  the  part  of  tho  respondent. 

The  water  to  be  crossed  was  not  an  ordinary  one. 
The  peculiar  difficulties  and  dangers  of  the  voyage 
were  well  known  to  the  respondent,  and  almost  un- 
known to  the  libellant.  The  vessel  to  be  towed  was 
a flat-bottomed  one,  with  a square  head  and  stern, 
well  loaded  down  with  wood.  Sho  conld  be  towed 
to  the  Cape  on  the  ebb  tide  with  comparative  safety, 
while  it  is  almost  certain  that  she  could  not  bo 
towed  ngainst  a flood  tide  between  Sand  Island  and 
Chinook  Spit. 

Under  tho  circumstances  there  was  a want 
of  ordinary  skill  and  diligence  on  tho  part 
of  tho  respondent  in  leaving  Astoria  with  this 
scow  in  tow  for  the  Cape  on  the  last  of  the  ebb 
tide.  He  could  not  expect  to  carry  it  with  him,  and 
must  have  known  that  he  would  meet  the  flood  tide 
and  wind  at  Sand  Island,  where  it  always  makes  a 
rough  sea,  against  which  it  would  be  dangerous 
to  tow  the  scow : ( The  Brooklyn.  2 Benedict, 
552;  The  Caleb,  4 Ben.  15;  The  Olive  Baker,  lb, 
174;  The  Blanche  Page,  lb.  18tf;  The  M.  A.  Lennox, 
lb.  ltX>;  The  Deer,  lb.  335).  To  obviate  the  force 
of  these  facts  counsel  for  respondent  claims  that 
the  voyage  was  delayed  half  an  nour  waiting  for  tho 
libellant  to  join  tho  scow,  after  tho  tug  had  hitched 
on  to  her,  und  that  this  was  tho  causo  of  being 
caught  in  the  flood  tide. 

Taking  all  the  circumstances  into  consideration, 
I do  not  think  this  proposition  is  supported  by  the 
evidence,  and  if  it  was,  it  does  not  justify  the  re- 
spondent in  putting  the  scow  into  the  peril  from 
the  effects  of  which  she  was  lost.  , 

The  testimony  as  to  tho  time  which  elapsed 
between  the  hitching  on  to  the  scow  and  the 
libellant's  joining  the  latter,  varies  from  fifteen 
to  thirty  minutes,  and  as  to  the  distance  made  in 
the  meantime,  from  a quarter  of  a mile  to  a mile. 

The  weight  of  the  evidence  is  that  the  time 
was  not  to  exceed  twenty  minutes  and  the  dis- 
tance not  more  than  three  quarters  of  a mile. 
The  tng  was  making  four  to  five  knots  an  hour 
until  the  met  the  flood  tide,  and  had  the  ebb  served, 
she  would  have  made  the  Cape  in  something  more 
than  three  hours.  The  evidence  is  not  clear  and 
direct  to  the  fact,  but  the  reasonable  inference  from 
all  the  circustatires  is  that  the  tug  did  not  make 
more  than  two  and  a half  knots  an  hour  ngainst 
the  flood  tide.  The  witnesses  nil  agree  that  the 
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vessels  met  the  flood  tide  abreast  of  Sand  Island, 
and  this  is  very  probable  when  it  is  remembered 
that  they  left  Astoria  on  the  last  of  the  ebb  lido  — 
near  low  water.  As  indicated  by  the  chart,  this  is 
about  four  miles  from  the  Cape.  If  then  there  had 
been  no  delay  in  starting,  the  tug  would  have  met 
the  flood  tide  in  apparently  the  roughest  place  in 
the  channel — about  two  miles  from  the  Capo — and 
encountered  substantially  all  the  perils  she  did, 
with,  in  all  probability,  the  same  results. 

But,  for  tne  sake  of  the  argument,  admit  that  the 
loss  occurred  on  account  of  the  delay.  That  does 
not  excuse  the  respondent.  The  delay  occurred 
while  the  respondent  was  in  command  and  the 
scow  was  under  his  direction;  and  it  does  not 
appear  that  the  libellant  occupied  any  more 
time  in  making  the  Wasp  fast  and  getting 
back  on  the  scow  than  was  necessary  ana  anti- 
cipated, and  allowed  for  when  the  contract 
was  made.  By  his  undertaking  he  was  bound  to 
know  whether  it  was  prudent  to  start  when  ho  did 
or  proceed  on  the  vovage  after  the  libellant  came 
on  board.  The  libellant  gave  no  direction  in  the 
premises  from  the  time  the  contract  was  made 
until  he  called  to  the  tug  to  take  them  off  the  scow 
and  assumed  no  risks  save  those  which  the  law  had 
necessarily  cast  upon  him. 

But  suppose  that  the  respondent  had  good 
reason  to  believe,  when  he  started,  that  he  could 
make  the  Cape  without  encountering  the  flood 
tide,  still  when  the  fact  proved  otherwise,  I think 
it  was  his  duty,  as  a prudent  man,  to  return  to  a 
place  of  safety  and  await  the  high  tido  and  smooth 
water ; particularly  when  it  is  considered  that  the 
only  tow  lines  on  ooard  were  insufficient  to  draw 
the  scow  through  that  sea,  even  if  she  could 
ride  it. 

With  the  exception  of  steering  the  tow,  working 
her  pump  and  handling  her  end  of  the  tow  line,  the 
tug  is  responsible  for  the  navigation  of  both  vessels. 
Her  duties  were  those  of  a private  carrier  of  the 
tow  for  hire,  just  as  much  as  if  she  had  had  her 
npon  her  own  deck  instead  of  astern  at  the  end  of 
a tow  line.  In  Sturgis  v.  Boyer  et  al  (24  How.  122), 
it  was  held  that  “ whenever  the  tug,  under  the 
charge  of  her  own  master  and  crew*  and  in  the 
usual  and  ordinary  course  of  such  an  employment, 
undertakes  to  transport  onothor  vessel,  which,  for 
the  timo  being,  has  neither  her  master  nor  crew  on 
board,  from  one  point  to  another,  over  waters 
where  such  accessory  motive  power  is  necessarily 
or  usually  employed,  she  must  be  held  responsible 
for  the  proper  navigation  of  both  vessels.  While 
in  this  case  the  tow  had  her  master  and  crew  on 
board,  yet  they  had  nothing  to  do  with  the  navi- 
gation of  either  vessel,  except  to  steer  the  tow  in 
the  wakd  of  the  tug,  to  work  her  pump  and  handle 
her  end  of  the  tow  line.  In  otner  respects  the 
navigation  of  the  tow  was  as  much  under  the 
control  of  the  tug  as  if  there  had  been  no  one  on 
board  of  her.  The  master  of  the  tug  selected  his 
own  time  for  starting,  os  he  said  that  tho  scow 
could  not  bo  towed  over  the  route  except  in  time 
of  smooth  water.  While  they  were  unaer  weigh 
no  communication  passed  between  them,  except 
when  the  tug  backed  down  to  give  the  tow  her  line. 

Respondent  also  insists  that  if  the  two  pieces  of 
lines  nad  been  properly  bent  together,  the  knot 
would  not  have  slipped  and  the  scow  might  have 
been  saved.  Each  of  these  lines  hud  just  snapped 
like  a more  thread,  and  there  )9  nothing  in  tho 
evidence  or  circumstances  which  makes  it  even 


probablo  that  the  increase  in  length,  caused  by 
fastening  them  together,  would  have  made  them 
sufficient  to  tow  the  bcow  against  that  tide  and  wind 
if  the  knot  had  held. 

The  fault  alleged  is,  that  the  libellant  did 
not  seize  the  knot.  But  certainly  it  could 
not  have  been  expected  that  when  the  scow 
was  about  going  into  tho  breakers  the  libel- 
lant would  take  time  to  go  aft  and  get  some  small 
cord  and  deliberately  seize  this  knot.  Nothing  of 
the  kind  was  directed  or  suggested  by  the  re- 
spondent when  he  gave  the  order  to  bena  the  lines 
together.  Apparently  the  knot  was  well  made, 
but  while  being  drawn  through  and  against  the 
water  it  loosened,  and,  as  the  line  became  taut, 
slipped.  But  even  a mistake  in  this  matter  by  the 
libellant  would  not  excuse  the  tug,  which  had 
already  negligently  brought  the  scow  into  this 
peril:  {The  Webb,  14  Wal.  417.) 

As  to  what  followed  after  the  scow  cast 
anchor,  I do  not  think  it  material.  It  is  pos- 
sible that  the  scow  might  havo  ridden  safely 
at  the  place  sho  was  left  by  the  tng,  until 
the  turning  of  the  tide,  if  her  anchor  had 
been  larger  and  tho  chain  longer.  But  the  peril 
which  resulted  in  her  loss,  had  already  oeen 
incurred  by  the  negligence  of  tho  respondent : 
(The  steamer  Webb,  14  Wal.  417 ; The  Merrimac, 
lb.  203 ; U.  S.  Co.  v.  N.  V.  and  V.  A.  8.  Co., 
24  How.  313.)  The  libellant  was  not  bound  tobavo 
rovided  his  scow  with  ground  tackle  sufficient  to 
old  her  in  such  an  extraordinary  position  as  that. 
In  my  judgment,  her  ground  tackle  was  sufficient 
for  all  ordinary  emergencies. 

So,  with  tho  collision  that  occurred  in  attempting 
to  take  the  libellant  and  his  brothers  from  the  tow, 
after  the  anchor  was  dropped.  The  responsibility  of 
the  tug  under  the  contract  to  tow  the  scow,  was  at 
au  end.  For  tho  timo  being,  the  undertaking  had 
been  abandoned  by  the  tug.  In  going  to  the  scow, 
at  the  request  of  the  libellant,  the  tug  was  employed 
more  as  a salvor  than  otherwise,  and  is  not  respon- 
sible for  an  injury  to  the  scow  caused  by  a collision 
under  Buch  circumstances.  There  is  no  doubt  but 
that  the  oollision  occurred,  and  that  the  scow  was 
sunk  and  the  wood  washed  away  as  the  immediate 
couscqueuce  of  it.  But  I do  not  think  tho  tug 
was  handled  so  unskilfully  or  carelessly  as  to  make 
her  liable  for  the  consequences. 

In  the  bill  of  particulars  the  scow  is  charged 
at  1800  dollars,  the  wood  400  dollars,  and 
tho  furniture,  stores,  clothes,  See.,  at  301  dollars. 
I And  their  value  as  follows : Scow,  1200 
dollars ; wood,  280  dollars ; other  articles,  150 
dollars ; making  in  all  1630  dollars.  Tho  wood 
cost  libellant  2j  dollars  a cord,  on  the  bank,  at 
Sandy,  and  he  had  sold  it,  to  arrive,  at  the  Cape 
for  4£  dollars.  I havo  allowed  3£  dollars  per 
cord  for  it  at  Astoria.  These  are  coin  valuations, 
to  which  I add  10  per  centum  for  the  difference 
between  coin  and  currency,  which  makes  17^3 
dollars.  The  libellant  within  a day  or  two  of  the 
disaster  went  out  to  the  wreck  and  recovered  the 
anchor  and  chain  from  the  saud  and  some  blocks, 
ropes  and  rigging  from  the  hull  of  the  scow.  Of 
these  he  has  sold  all  but  the  rigging  for  73  dollars, 
which  he  values  at  40  dollars.  Allowing  him  $ of 
this  amount  for  saving  these  things,  the  remainder 
75.33}  dollars  must  oe  deducted  from  the  above, 
which  leaves  the  sum  from  which  tho  libellant  is 
entitled  to  a decree  1717.66$  dollars  and  the  cost 
of  suit. 
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COURT  OF  ADMIRALTY. 

Reported  by  J.  P.  Aar  in  all,  Esq.,  barriwtor-at-Law. 

May  22  and  June  2 and  3,  1874. 

Tnis  Roebuck. 

Matter's  wages — Forfeiture — Drunkenness — Diso- 
bedience to  owner' s orders — Desertion. 

Occasional  drunkenness  in  port  on  the  part  of  the 
master  of  a vessel  will  not,  if  unaccompanied  with 
neglect  of  duty,  work  a forfeiture  of  wages. 

Seville,  that  constant  drunkenness  on  the  part  of  a 
master, whether  there  be  proof  of  neglect  of  duty  or 
not,  will  work  a forfeiture  of  either  the  whole  or 
part  of  his  wages,  according  to  circumstances. 

Where  a master  receives  express  orders  from  his 
owners  as  to  the  voyages  which  he  is  to  make 
and  the  ports  to  which  he  is  to  take  the  ship,  and 
those  orders  are  given  under  and  with  a view  to  a 
state  of  circumstances  ( political ) out  of which  danger 
might  arise  to  the  ship,  and  which  are  known  to 
and  discussed  by  the  master  and  owner  at  the  time 
when  they  are  given,  the  master  is  not  justified, 
out  nf  an  alleged  apprehension  of  that  danger,  in 


vessel,  and  of  tho  benefit  of  tho  above-mentioned  agree- 
ment,  and  wan  then  wilfully  abandoned  and  deserted  in 
the  manner  in  this  petition  hereinafter  described. 

5.  On  or  about  tho  3lst  July  1871,  up  to  which  timo  the 
said  barque  or  vessel  had  been  lying  since  the  before- 
mentioned  25th  day  of  tho  same  month  in  tho  port  of 
Liverpool,  the  plaintiff  sailed  as  master  of  the  said  barque 
or  vessel  on  tho  following  voyage  ; that  is  to  say,  having 
loaded  a cargo  of  coals  at  Liverpool,  he  sailed  from  Liver, 
pool  for  Montevideo,  where  he  arrived  on  or  about  the  30th 
Sept,  in  the  same  year ; sailed  thence  on  or  about  tho 
30th  Nov.  following  for  Buenos  Ayres,  and  arrived  there 
on  or  about  the  lat  Dee.  1871 ; sailed  thence  for  Port 
Santa  Cruz  on  or  about  the  23rd  Jam.  1872,  and  arrived 
thorc  on  or  about  the  15th  Feb.  1872 ; sailed  thence  on  or 
about  the  22nd  March  1B?2,  for  Sandy  Point,  in  tho  Straits 
of  Magellan,  and  arrivod  there  at  the  latter  end  of  Moroh 
1872.  The  then  ownor,  Duncan  Macdonald,  was  at  Sandy 
Point,  and  came  and  thenceforward  remained  on  board 
tho  said  barqne  or  vessel ; sailed  thence  on  or  about  the 
15th  April  1872,  for  the  Santa  Cruz  River,  and  arrived 
thore  on  or  abont  the  25th  day  of  the  saino  month,  and 
the  said  barque  or  vessel  was  thore  anchored  in  a safe 
place  not  far  from  the  mouth  of  the  said  river. 


6.  Whilst  the  said  barque  or  vessel  was  lying  at  anchor 
in  tho  Santa  Cruz  River,  as  in  the  laat  preceding  article 
mentioned,  tho  plaintiff  was  ordered  by  tho  said  Duncan 


taking  the  shiv  on  other  voyages  and  to  other 

rrls  ; and  if  he  does  so  take  the  shiv,  he  will  not 
entitled  to  recover  his  wages  for  trie  time  during 


which  she  is  engaged  against  the  owners’  orders, 
even  if  the  voyages  are  for  the  owners'  benefit. 

A master’s  wages  may  be  forfeited  by  desertion,  but 
there  can  be  no  absolute  desertion  of  his  ship 
working  a forfeiture  of  the  whole  of  his  wag*#  if 
there  he  an  animus  reverteudi  upon  the  part  of 
the  master. 

Where  a master  quits  his  ship  and  remains  away 
for  such  a time  and  under  such  circumstances  as 
lead  his  owner  reasonably  to  suppose  that  he  has 
no  intention  of  returning,  the  owners  will  be  jus- 
tified in  removing  the  vessel  from  the  place  where 
it  is  left,  and  appointing  another  master;  and  the 
original  master  will  not  be  entitled  to  recover  his 
wages  for  any  period  after  the  time  when  he  so 
quitted  the  ship. 

This  wns  a cause  of  wages  instituted  on  behalf  of 
James  Gordon,  master  mariner,  against  the  barque 
Roebuck,  and  her  owner  intervening.  The  facts 
are  stated  in  the  pleadings  and  the  judgment  of 
the  court.  The  petition  filed  on  betialf  of  tho 
master  was  as  follows : 

1.  On  the  17th  July  1871,  the  plaintiff  entered  into  an 
agreement  with  one  Duncan  Macdonald,  of  Glasgow,  in  the 
county  of  Lanark,  then  and  until  the  20th  Aug.  1873,  the 
owner  of  tho  above-named  British  barque  or  vessel  Roebuck, 
by  which  the  said  Duncan  Macdonald  hired  the  plaintiff 
to  act  os  master  of  the  said  barque  or  vessel  for  the 
space  of  two  years,  at  wages  after  the  rate  of  121.  per 
month,  and  it  was  also  agreed  by  and  between  the  said 
parties  that  one  half  of  ouch  such  monthly  sum  should, 
during  the  oontinuance  of  the  aforesaid  term  of  hiring,  be 
regularly  paid  by  tho  said  Duncan  Macdonald,  as  owner 
of  the  said  barque  or  vessel  as  aforesaid,  to  the  wife  of 
the  plaintiff,  then  residing  at  Glasgow  aforesaid  - 

2.  On  the  27th  Aug.  1873,  one  Kenneth  Macdonald,  of 
Dundee  (hereinafter  called  tho  defendant),  became  the 


Macdonald,  who  was  then  on  board  of  the  said  barque  or 
vessel  as  aforesaid,  to  go  ashore  on  tho  coast  of  Pata. 
gonia,  and  on  behalf  of  the  said  Duncan  Macdonald  to 
proceed  to  a certain  island  known  as  Mount  Lion  Island 
or  the  Rookery,  and  lying  cloee  to  the  mainland  of 
Patagonia,  about  twenty  or  twenty-five  miles  to  the 
southward  of  Mount  Entrance,  in  order  to  see  on  behalf 
of  the  said  Duncan  Macdonald  what  guano,  if  any,  was 
on  tho  said  island,  and  to  choose  a good  and  safe  place 
for  anchorage  in  the  vicinity  of  the  said  island. 

7.  In  obedienoe  to  the  said  order  of  the  said  Dnncan 
Macdonald,  and  at  his  request  as  aforesaid,  and  for  no 
other  roasoti  whatsoever,  tho  plaintiff,  on  or  about  the  26th 
April  1872,  did  go  ashore  and  did  then  proceed  to  the  said 
island  for  the  purposes  in  the  preceding  article  mentioned, 
and  whilst  engaged  in  the  performance  of  the  same,  at  or 
near  the  said  island,  was  there  wilfully  abandoned  and 
deserted  by  and  by  tho  order  of  tho  said  Duncan  Mac. 
donald,  as  in  the  next  following  article  described. 


8.  The  plaintiff  was  always  ready  and  willing,  and  it 
v&a  always  his  intention,  after  the  performance  by  him 
>n  behalf  of  the  said  Duncan  Macdonald  hh  aforesaid. 


registered  owner  of  the  said  barque  or  vessel. 

3.  On  tho  25th  July  1871  the  said  barque  or  vessel  was 
lying  at  the  port  of  Liverpool,  and  the  plaintiff,  on  or 


about  the  last-mentioned  day,  joined  her  there  as  master 
of  her,  in  pursuance  of  the  above-mentioned  agreement. 

4.  The  plaintiff  continued  to  act  as  master  of  tho  said 
barque  or  vessel,  in  pursuance  of  the  above-mentionep 
agreement,  from  the  day  in  the  last  preceding  article 
mentioned  up  to  and  until  the  end  of  April  or  the  begin- 
ning of  May  1872,  at  which  date  the  plaintiff  was,  hy  the 
said  Duncan  Macdonald,  wrongfully  ami  unlawfully  de- 
prived o/  hi.-  command  is  master  of  the  said  barque  or 
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of  the  purposes  for  which  he  had  proceeded  to  the  said 
island,  by  tho  order  and  at  the  request  of  the  said 
Duncan  Macdonald  as  aforesaid,  forthwith  to  return  to 
and  rejoin  the  said  barque  or  vessel,  but  before  ho  could 
do  so,  and  whilst  he  was  engaged  at  or  near  tho  said 
island  on  behalf  of  the  said  Duncan  Macdonald  as  afore- 
said,  as  the  said  Duncan  Macdonald  well  knew,  the  said 
borquo  or  vessel,  having  tho  said  Duncan  Macdonald  on 
board  as  aforesaid,  and  under  his  direction  sailed  away, 
and  the  plaintiff  was  thereby  left  deserted  and  abandoned 
at  or  near  the  said  island. 

9.  The  plaintiff  continued,  after  being  deaerted  and 
abandoned  as  hereinbefore  described,  to  make  every  effort 
to  rejoin  the  said  barque  or  vessel,  and  in  so  doing  suffered 
many  grievous  privations  and  hardships ; but  siuoe  the 
said  desertion  and  abandonment  he  never  saw  her  again 
until  he  reached  Buenos  Ayres,  on  or  about  tho  8th  July 
1872,  when  the  said  Duncan  Macdonald,  unlawfully  and 
contrary  to  the  tenor  of  the  before-mentioned  agreement, 
refused  to  allow  the  plaintiff  to  rejoin  the  said  barqne  or 
vessel,  or  to  act  as  master  of  the  same. 

10.  Up  to  the  21st  Nov  18?2,  or  thereabouts,  the  plain- 
tiff was  unable  to  obtain  employment  in  any  homeward- 
bound  vessel,  but  upon  or  about  that  day  the  plaintiff 
shipped  on  board  the  steamship  Caroline,  bound  for 
Antwerp  as  acting  second  officer,  and  he  arrived  on 
board  the  said  steamship  at  Antworp  on  or  about  the 
2nd  March  1873.  The  plaintiff  thence  forthwith  pro- 
ceeded to  Liverpool,  and  there  reported  himself  to  the 
Superintendent  of  the  Mercantile  Marine  Board  on  or 
about  tho  Sth  of  tho  same  month. 

11.  There  were  on  board  the  said  barqne  or  vessel  at 
the  time  when  the  plaintiff  left  her,  as  in  the  seventh  ar- 
ticle hereinbefore  mentioned,  no  morons  chattels,  clothes, 
instruments,  certificates,  papers,  and  other  effects,  tho 
private  property  of  the  plaintiff,  which  the  plaintiff  was 

i then  obliged  to  leave  b.  hind  him  in  tho  said  barque  or 
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Teasel,  and  none  of  which  the  plaintiff  has  since  boon 
able  to  recover. 

12.  Seven  monthly  rams  of  61.  each  were  paid  by  the 
said  Doncan  Macdonald  to  the  plaintiff’s  wife  in  part 
performance  of  the  agreement  in  the  first  article  above- 
mentioned,  and  the  last  of  each  payments  was  made  to 
her  on  or  about,  the  27th  Feb.  1872,  and  the  plaintiff  him- 
self received  from  the  Raid  Duncan  Macdonald  sums  of 
money  amounting  to  41 1. 16s.,  which  are  credited  to  the 
defendant  in  the  schedule  annexed  to  this  petition,  but 
save  as  herein  stated  the  plaintiff  has  not,  nor  has  his 
said  wife  received  any  payment  or  payments  from  or  on 
account  of  the  Baid  Duncan  Macdonald,  or  otherwise  on 
aocount  of  the  owners  of  the  Baid  barque  or  vessel  in 
respect  of  wages,  or  in  respect  of  any  other  matter  in 
reference  to  wnicn  he  now  claims. 

13.  The  plaintiff,  during  the  whole  of  the  aforesaid 
voyage  of  the  said  barque  or  vessel,  well  and  truly  per- 
formed bis  duty  as  master  of  the  same  up  to  the  time  wnen 
the  said  Duncan  Macdonald  caused  him  to  bo  abandoned 
and  deserted  as  aforesaid,  and  unlawfully  and  without 
any  just  cause  or  excuse  deprived  him  of  the  command  of 
the  said  barque  or  veHsel  aR  aforesaid,  and  of  the  benefit 
of  the  agreement  hereinbefore  mentioned.  Yet  the  said 
Dnncan  Macdonald  caused  the  plaintiff  to  be  abandoned 
and  deserted  as  aforesaid,  and  prevented  him  from  fur- 
ther  performing  the  said  agreement,  as  the  plaintiff  was 
at  all  times  ready  and  willing  to  do.  and  save  as  aforesaid, 
the  said  Duncan  Macdonald  did  not  pay,  nor  bos  the  de- 
fendant, although  requested  so  to  do  as  and  bein^  the 
owner  of  the  said  barque  or  vessel,  paid  to  the  plaintiff 
the  ram  due  to  him  under  the  terms  of  the  said  agree, 
ment,  or  otherwise  in  respoot  of  the  premises,  and  the 
same  still  remains  owing  and  unpaid  to  the  plaintiff. 

14.  The  plaintiff  claims  as  due  to  him  the  amount  set 
forth  in  the  schedule  annexed  to  this  petition. 

The  Schedule  referred  to  in  the  a hove  petition. 

The  account  of  the  plaintiff,  James  Gordon. 

X ».  d. 

Wages  os  master  for  two  years,  at  121.  per 

month,  from  July  25,  1871  288  0 0 

Deduct  payments  to  wife X42  0 0 

Advances  41  16  0 

83  16  0 

204  4 0 

Add  ten  days'  double  pay 8 0 0 


.£212  4 0 

The  answer  filed  on  behalf  of  the  defendant  was 
as  follows : 

1.  The  defendant  admits  the  statements  contained  in 
the  second  article  of  the  potition  of  the  plaintiff  to  be 
respectively  true. 

2.  Tho  statements  contained  in  the  first  article  of  the 
Baid  petition  are  respectively  nntrue,  in  so  far  as  thoy 
represent  the  engagement  of  tho  plaintiff  by  the  said  Mr. 
Duncan  Macdonald,  the  former  owner  of  the  Roebuck,  to 
have  been  for  a period  of  two  yearn.  The  said  engage- 
ment was  for  a voyage  from  Liverpool  to  Monte  Video 
and  Port  Gallagoe,  in  Patagonia,  ana  back  to  the  United 
Kingdom. 

3.  The  terms  of  tho  agreement  betwoon  the  plaintiff 
and  the  said  Mr.  Dnncan  Macdonald  were  not  reduced  to 
writing,  but  the  Baid  Mr.  Duncan  Macdonald  expressly 
told  the  plaintiff  at  the  time  of  engaging  him  that  any 
disobedience  on  his  part  to  the  orders  given  to  him  by  the 
said  Mr.  Duncan  Macdonald  for  the  conduct  of  the  said 
voyage  and  adventure  would  subject  the  plaintiff  to  dis- 
missal and  forfeiture  of  wages. 

4.  Tho  outward  cargo  of  the  Roebuck  for  the  said  voyage 
and  adventure  consisted  of  651  tons  of  coal,  shipped  by 
the  said  Mr.  Duncan  Macdonald  to  Monte  Video,  for  Hale 
thero  on  hi*  account,  and  a large  amount  of  stores  and 
merchandise,  in  vuluo  upwards  of  600/..  shipped  for  Port 
Gall&gos,  to  be  there  delivered  to  one  Don  Louis  Piedra 
Buena  in  exchange  for  guano,  which  the  said  Don  Louis 
Piedra  Buena  had  contracted  to  supply  to  the  said  Mr. 
Duncan  Macdonald  in  return  for  the  said  stores  and  mer- 
chandise. The  homeward  cargo  of  the  said  voyage  was 
to  consist  of  the  said  gnano. 

5.  Tho  said  Mr.  Dnncan  Macdonald  expected  himself  to 
meet  tho  ffoefrucA  at  Monte  Video,  and  to  direct  the  re- 


mainder of  tho  said  adventure  in  person.  In  case,  how- 
evor,  he  might  not  be  able  to  effect  this,  the  said  Mr. 
Dnncan  Macdonald,  shortly  before  tho  Roehuck  set  sail, 
gave  the  plaintiff  explicit  written  instructions  for  the 
oonduot  of  the  said  voyage  and  adventure. 

6.  According  to  the  said  written  instructions,  the 
plaintiff  was,  after  discharging  the  said  coals  at  Monte 
Video,  to  proceed  straight  to  Port  Gallagoa,  and  there 
obtain  guano  from  the  said  Don  Louis  Piedra  Buena  in 
exchange  for  the  said  stores  and  merchandise.  The  said 
instmctionR  contained  also  directions  to  the  plaintiff  on 
no  account  to  part  with  the  Raid  stores  and  merchandise 
without  first  getting  possession  of  guano  in  exchange, 
and  not  to  give  more  than  a certain  price,  therein  named, 
for  the  said  gnano. 

7.  The  Roebuck  sailed  from  Liverpool  on  tbo  31st  July, 
and  reached  Monte  Video  on  the  13th  Sept.  1871.  About 
& month  after  her  arrival  there  the  said  Mr.  Duncan  Mac- 
donald arrived  thither,  pursuant  to  his  intention  as 
aforesaid,  and  after  seeing  tho  said  coals  nearly  all  dis- 
charged, the  said  Mr.  Duncan  Macdonald,  early  in  Novem- 
ber, determined  to  precede  his  said  ship  to  Port  Gallagoe. 
The  Haid  Mr.  Duncan  Macdonald  accordingly  ordered 
the  plaintiff  immediately  the  few  remaining  coals  had 
been  discharged  to  follow  him  with  the  Roebuck  to  Port 
Gallagoe.  The  said  Mr.  Duncan  Macdonald  then  went  to 
Port  Gallagoa. 

8.  After  the  departure  of  the  said  Mr.  Dnncan  Mac. 
donold  from  Monte  Video  as  aforesaid,  the  plaintiff,  in 
violation  of  the  Raid  orders  given  to  him  at  Monte  Video 
by  the  said  Mr.  Duncan  Macdonald  personally,  a*  well 
as  of  tho  written  instructions  aforesaid,  instead  of  pro- 
ceeding with  the  Roebuck  to  Port  Gallagoa,  proceeded 
with  the  said  barque  upon  the  voyages  enumerated  in 
the  fifth  article  of  the  said  petition.  This  the  plaintiff 
did  in  collusion  with  the  said  Don  Louis  Piedra  Buena, 
and  in  the  manner  hereinafter  mentioned. 

9.  The  said  Don  Louis  Piodru  Buena  having  come  to 
Monte  Video  soon  after  the  departure  of  the  said  Mr. 
Duncan  Macdonald,  the  plaintiff  unlawfully  entered  into 
an  agreement  with  the  said  Don  Louis  Piedra  Buena,  by 
which  both  parties  agreed  not  to  recognise  the  Raid  Mr. 
Duncan  Macdonald  in  their  dealings  in  respect  to  the 
said  Port  Gallagoa  portion  of  the  cargo  of  tho  said  barqne, 
and  the  purchase  and  shipment  of  gu&ne  in  exchange  for 
the  same.  Thu  plaintiff  at  the  name  time  unlawfully 
entered  into  an  agreement  with  the  said  Don  Louis  Piedra 
Bnona  for  tho  purchase  and  shipment  of  the  Raid  gnano 
on  terms  and  conditions  altogether  contrary  to  the  said 
written  instructions  given  to  the  plaintiff  by  the  said 
Mr.  Duncan  Macdonald. 

10.  After  remaining  three  weeks  at  Monte  Video,  the 
plaintiff,  acting  in  collusion  writh  the  said  Don  Louis 
Piedra  Buena,  sailed  with  the  said  barque  in  ballast  to 
Buenos  Ayres,  reaching  that  place  about  the  let  Deo. 
1872,  and  at  Buenos  Ayres  tho  plaintiff  chartered  the 
said  barqne  to  a firm  of  Hoqunud  and  Co  , for  a voyage  to 
Santa  Cruz  with  stores  and  building  materials. 

11.  The  plaintiff  remained  with  tne  Roebuck  for  seven 
weeks  at  Bnenos  Ayres,  and  towards  the  end  of  Jan.  1872 
the  plaintiff,  taking  on  board  the  said  Don  Louis  Piedra 
Buena,  sailed  in  tho  said  barque  for  Santa  Crux,  borides 
tho  said  cargo  shipped  pursuant  to  the  said  charter- 
party,  the  plaintiff  took  a large  number  of  passengers  to 
Santa  Cruz. 

12.  On  the  arrival  of  the  Roebuck  at  SantA  Cruz  on  the 
15th  Feb.  1872,  the  plaintiff  landed  tho  said  cargo  and 
passongers,  and,  also  contrary  to  the  writton  instructions 
of  the  said  Mr.  Dnncan  Macdonald,  the  plaintiff  thero 
delivered  to  the  said  Don  Louis  Piedra  Buena  the  Port 
Gallagos  portion  of  the  original  cargo  of  the  said  barque, 
with  receiving  any  equivalent  for  the  same. 

13.  The  plaintiff  remained  with  the  Roebuck  at  Santa 
Cruz,  till  the  latter  end  of  March  1872,  when  ho  sailed 
with  the  said  barque  for  Sandy  Point,  which  is  in  the 
Straits  of  Magellan,  n long  way  past  Port  Gallagos  afore- 
said, passing  Port  Gallagos  without  calling  there ; the 
plaintiff  brought  the  Raid  Don  Louis  Piedra  Buena  and 
some  associates  of  the  said  Piedra  Buena  on  board  the 
said  barque  to  Sandy  Point,  whore  the  said  Piedra  Buena 
had  a residence. 

14.  The  plaintiff  brought  the  ffosbudfe  to  Sandy  Point 
about  the  beginning  of  April  1872,  and  was  there  met  by 
the  said  Mr.  Dnncan  Macdonald,  who  had  for  the  last 
five  monthB  been  endeavouring  to  obtain  tidings  of  his 
missing  ship. 


MARITIME  LAW  CASES. 


389 


Adm.] 


15.  The  raid  Mr.  Duncan  Macdonald  then  charged  the 
plaintiff  with  having  run  away  with  the  raid  barque,  and 
threatened  the  plaintiff  with  Ipgal  proceeding*  on  their 
return  to  England,  and  the  said  Mr  Dnncan  Macdonald 
thenceforward  remained  on  board  his  ship  to  look  after 
his  interest*. 

16.  The  Port  Gallagos  portion  of  the  cargo  of  the  raid 
barque  having  been  delivered  by  the  plaintiff  in  violation 
of  hia  orders,  and  without  any  equivalent,  to  tho  raid 
Don  Ixmis  Piedra  Bnena,  at  Santa  Cruz,  the  said  Mr. 
Duncan  Macdonald,  in  order  to  procure  an  equivalent  for 
the  same  from  the  said  Don  Lonis  Piedra  Buena,  entered 
while  at  Sandy  Point  into  an  agreement  repudiating  that 
made  by  the  plaintiff  aH  aforesaid  with  tho  said  Don  Louis 
Piedra  Buena,  to  supply  tho  said  barque  with  a cargo  of 
guano,  at  Mount  Lion  Island,  the  place  mentioned  in  the 
sixth  article  of  tho  petition  of  the  plaintiff. 

17.  On  the  arrival  of  the  Roebuck  at  the  said  Mount 
Lion  Island,  the  said  Don  Louis  Piedra  Bnena  wont 
ashore,  promising  to  return  to  superintend  the  shipment 
of  the  said  gnano. 

18.  Subsequently,  in  consequence  of  a message  from 
the  said  Don  Louis  Piedra  Buena,  the  plaintiff,  contrary 
to  tho  wishes  of  the  said  Mr.  Duncan  Macdonald,  went 
ashore  for  the  ostensible  purpose  of  selecting,  with  the 
assistance  of  tho  raid  Don  Lonis  Piedra  Bnena,  an  an- 
chorage at  which  the  said  barque  might  safely  take  on 
board  her  raid  cargo  of  gnano. 

19.  When  the  plaintiff  so  quitted  the  said  barque,  the 
plaintiff  promised  to  return  to  her  on  the  next  or  the 
second  day  after  his  departure,  but  nothing  was  seen  of 
tho  plaintiff  till  the  fourth  day  uftcr  his  raid  departure, 
when  he  wan  seen  on  horseback  on  shore,  in  the  company 
of  Don  Louis  Picdro  Buena,  by  a boat’s  crew  of  the  Rite- 
buck.  Tho  plaintiff  did  not  offer  to  return  to  the  said 
barque  with  the  said  boat's  crew,  but  rode  off  with  the 
said  Don  Lonis  Piedra  Buena  in  an  opposite  direction. 
On  the  day  following,  nothing  could  bo  seen  of  tho  plain- 
tiff by  those  on  board  tho  Roebuck. 

20.  The  raid  Mount  Lion  Island  is  within  easy  distance 
of  Santa  Cruz,  where  there  are  two  settlements,  and  tho 
raid  Don  Louis  Piedra  Buena  also  had  a residence  in  tho 
vicinity  of  the  said  island. 

21.  On  the  next  day,  the  sixth  after  the  plaintiffs  raid 
departure  from  tho  Roebuck,  the  wind  setting  in  strong 
on  shore,  it  became  impossible  for  the  said  bareue  to 
continue  any  longer  off  the  said  Mount  Lion  Island  with 
safety,  and  the  said  Mr.  Dnncan  Macdonald,  acting  on 
tho  advico  of  the  mate  of  tho  said  barque,  gave  orders 
for  the  said  barque  to  put  to  sea. 

22-  The  statements  contained  in  the  seventh  and  eighth 
articles  of  the  raid  petition,  with  reference  to  the  alleged 
abandonment  of  the  plaintiff  by  the  said  Mr.  Duncan 
Mucdonald,  at  Mount  Lion  Island  aforesaid,  are  respec- 
tively untrue.  On  tho  contrary,  tho  plaintiff  there 
deserted  from  and  abandoned  the  raid  barque  without 
intent  to  return,  or,  if  otherwise,  the  plaintiff"  s recent 
conduct  and  the  plaintiff" s connection  with  the  said  Don 
Lonis  Piedra  Buena  gave  the  raid  Mr.  Duncan  Macdonald 
reasonable  and  probable  causo  for  supposing  that  the 
plaintiff  had  so  deserted  from  and  abandoned  the  said 
barque  without  intent  to  return  as  aforesaid,  and  the 
plaintiff  was  left  behind  as  aforesaid  by  reason  of  his 
ooti  negligence,  and  justifiably,  in  order  to  preserve  the 
said  barque  from  being  wrecked  on  the  raid  island. 

23.  Subsequently,  in  July  18?2,  when  the  Roebuck  was 
at  Buenos  Ayres,  tho  plaintiff  presented  himself,  and 
thereupon  the  said  Mr.  Duncan  Macdonald,  as  ho  law. 
fnlly  might,  refused  to  reinstate  the  plaintiff  in  the  com- 
mand of  the  said  barqne,  and  appointed  another  master 
at  tho  request  of  her  Majesty's  consul  at  Bnonos  Ayres. 

24.  During  all  the  raid  voyages  and  the  stay  of  the 
Roebuck  at  the  said  soveral  ports,  tho  plaintiff  was  con- 
stontly  intoxicated,  and  incapable,  through  his  drunken- 
ness, of  discharging  the  ordinary  duties  of  a master  of  a 
vessel. 

25.  During  the  said  period  of  fivo  months  the  plaintiff 
had  ample  moans  of  communication  with  the  raid  Mr. 
Duncan  Macdonald,  but  never  attempted  to  avail  himself 
of  tho  same. 

26.  The  plaintiff  has  never  acconnted  to  the  raid  Mr. 
Duncan  Macdonald  for  a largo  portion  of  tho  proceeds  of 
the  raid  coals  shipped  to  Monte  Video,  which  tho  plaintiff 
there  received,  nor  for  the  freight  under  tho  said  charter, 
party  from  Buenos  Ayres  to  Santa  Cruz,  nor  for  the  pas- 
sage  money  of  the  said  passengers  conveyed  by  the 
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I plai stiff  as  aforesaid  from  Buenos  Ayres  to  Santa  Crux, 
nor  for  tho  value  of  tho  goods  delivered  by  the  plaintiff  to 
tho  said  Don  Lonis  Piedra  Buena  at  Santa  Cruz,  nor  for 
divors  moneys  of  the  said  Mr.  Dnncan  Macdonald  by  the 
plaintiff  wrongfully  expended  in  disbursements  in  respect 
of  the  said  voyages,  and  wrongfully  appropriated  by  the 
plaintiff  to  his  own  use  during  the  continuance  of  the 
same. 

27.  The  statomonts  contained  in  the  eloventh  article  of 
the  said  petition  are  respectively  irrelevant  and  repug- 
nant, and  rave  as  herein  appears  the  statements  contained 
in  the  several  articles  of  the  said  petition  are  respectively 
untrue. 

28.  The  misconduct  of  the  plaintiff  as  above-mentioned 
has  boon  such  as  to  enare  to  a total  forfeiture  by  the 
plaintiff  of  all  wages  in  respoct  of  the  said  hiring  of  the 
plaintiff  by  the  raid  Mr.  Dnncan  Macdonald,  or,  if  other- 
wise,  tho  sum  paid  to  the  plaintiff  by  the  said  Mr.  Duncan 
Macdonald  or  his  agents  in  advances  on  account  of 
wages,  and  in  allotment  money  to  tho  wife  of  tho  plaintiff, 
exceeds  the  snm  mentioned  in  the  said  potition  and  the 
schedule  thereto  annexed,  and  the  same  due  and  owing 
by  the  plaintiff  to  the  said  Mr.  Dnncan  Macdonald  in 
respect  of  the  matters  in  the  twenty-third  article  of  this 
answer  mentioned,  form  a set-off  ana  counter-claim  to  the 
claim  of  the  plaintiff  within  the  trao  intent  and  meaning 
of  the  191st  section  of  the  Merchant  Shipping  Act  1851, 
which  said  set-off  and  counter-claim  is  for  a sum  greatly 
exceeding  any  balance  of  wages  dne  to  the  plaintiff  in 
respoct  of  his  said  hiring  by  the  said  Mr.  Duncan  Mao- 
donald. 

To  this  answer  tho  plaintiff  replied  as  follows : 

1.  Save  as  appears  by  the  petition  filed  in  this  cause, 
and  by  the  articles  hereinafter  following,  the  plaintiff 
denies  tho  truth  of  tho  soveral  allegations  contained  in 
the  said  answer  of  the  defendant. 

2.  With  regard  to  so  much  of  the  eighth  article  of  the 
defemlant's  raid  answer,  as  alleges  that  the  plaintiff  pro- 
ceeded noon  the  voyages  enumerated  in  the  fifth  article 
of  tho  plaintiff’s  said  petition,  contrary  to  all  order  or 
instruction  alleged  in  the  sixth,  seventh,  and  eighth  arti. 
cles  of  tho  defendant's  raid  answer,  to  have  been  given 
by  the  said  Dnncan  Mucdonald  to  the  plaintiff,  that  the 
plaintiff  should  proceed  straight  from  Monte  Video  to 
Port  GallAgos  for  a cargo  of  gnano,  to  be  there  supplied 
by  the  Don  Lonis  Piedra  Buena,  in  the  defendant’s  said 
answer  mentioned,  the  plaintiff  while  otherwise  wholly 
denying  tho  truth  of  the  several  statements  contained  in 
the  said  sixth,  seventh,  and  eighth  articlos,  as  of  those 
contained  in*the  other  soveral  articlos  of  the  defendant's 
said  answer  respectively,  admits  that  he  was  ordered  or 
instructed  by  tne  said  Duncan  Macdonald  to  proceed 
straight  from  Monte  Video  to  Port  Gallagos  for  tne  raid 
guano ; but  rays  that  ho  was  justified  in  not  so  proceeding 
thither  for  the  reasons  sot  forth  in  the  noxt  article  here- 
inafter following. 

3.  Shortly  after  the  raid  Duncan  Macdonald  left  Monte 
Video,  as  in  the  seventh  article  of  the  defendant’s  said 
answer  mentioned,  and  before  the  plaintiff  could  proceed 
from  thence  with  the  said  barqne,  the  plaintiff  learnt 
from  trustworthy  sources  of  information  at  Monte  Video, 
that  the  said  Port  Gallagos  was  not  a port  to  which  such 
a vessel  as  the  said  barque  was  could  safely  get,  and  fur- 
ther that  ships  proceeding  to  Port  Gallagos  or  to  the 
ports  adjacent  thereto  for  guano  would  be  seized,  and 
that  in  fact  ships  so  proceeding  were  being  seized,  owing 
to  certain  disputes  which  had  then  arisen  between  the 
Argentine  and  Chilian  Governments  as  to  their  territorial 
rights  in  that  district,  and  by  reason  of  the  premises  the 
plaintiff  jnstly  believed  it  to  be  his  duty  as  master  of 
tho  raid  barque,  and  acting  for  the  best  interests  of  the 
raid  Duncan  Macdonald,  not  then  to  proceed  to  Port 
Gallagos,  but  as  he  did  uot  know  and  had  no  means  of 
knowing  where  the  said  Duncan  Macdonald  then  was, 
and  save  as  herein  aforesaid,  had  no  instructions  how  he 
shonld  act  to  arrange,  as  in  fart  the  plaintiff  did,  U|»on 
tho  best  terms  ho  could  get  for  the  shipment  of  the  raid 
guano  upon  tho  said  burque.  by  the  raid  Don  Lonis  Piedra 
Buena,  at  some  other  most  safe  and  convenient  place.  It 
was  for  this  lawful  reason  and  purpose,  aud  for  uo  other, 
that  the  plaintiff,  with  tho  privity  and  approval  of  the 
agents  for  the  raid  barque  at  Monte  Video,  and  with  all 
possible  diligence  proceeded  as  ho  properly  might  upon 
tho  several  voyages  enumerated  as  aforesaid  in  the  said 
fifth  article  of  the  plaintiff's  said  potition. 
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4.  The  statements  made  in  the  twenty-sixth  article  of 
the  defendant's  said  answer,  respecting  an  alleged 
wrongful  expenditure  and  wrongful  appropriation  by  the 
plaintiff  of  moneys  of  the  e&id  Duncan  Macdonald,  are 
respectively  untrue.  Thero  is  nothing  due  or  owing  from 
the  plaintiff  to  the  said  Duncan  Macdonald,  and  if  the 
allegation  contained  in  the  aforesaid  article,  that  the 
plaintiff  never  accounted  to  the  sAid  Duncan  Macdonald 
is  in  any  respect  true,  the  plaintiff  says  that  he  has 
always  been  ready  and  anxious  to  account  to  the  said 
pun  dan  Macdonald  ; and  the  said  non-acconnting,  if  any, 
is  wholly  due  to  the  wrongful  act  of  the  said  Duncan 
Macdonald  in  cansing  the  plaintiff  to  be  deprived  of  the 
possession  of  his  papers,  as  in  the  eleventh  article  of  the 
plaintiff’s  said  petition  mentioned,  and  to  the  wrongful 
refusal  and  neglect  of  the  said  Duncan  Macdonald  to 
restore  to  him  any  of  the  said  papers,  or  to  allow  him  to 
havo  access  to  the  same,  or  to  the  necessary  materials 
for  making  up  the  accounts  or  otherwise,  in  any  way  to 
come  to  account  with  tho  plaintiff,  although  often  re- 
quested by  tho  plaintiff  so  to  do. 

The  defendant  rejoined,  and  concluded  as 
follows : 

1.  With  tho  exception  of  the  statement  that  the  plain- 
tiff violated  the  orders  of  the  said  Mr.  Duncan  Mac- 
donald in  proceeding  upon  tho  voyages  enumerated  in 
Die  petition  of  the  plaintiff,  all  the  statements  contained 
in  the  said  reply  of  tho  plaintiff  aro  respectively  untrue. 

2.  The  orders  so  admitted  by  tho  plaintiff  to  have 
been  violated  by  him  as  aforesaid,  were  given  to  tho 
plaintiff  with  express  reference  to  the  said  alleged  terri- 
torial disputes,  the  existence  of  which  the  plaintiff  falsely 
asserts  that  ho  learned  after  the  departure  of  the  said 
Mr.  Duncan  Macdonald,  and  tho  said  disputes  were  dis- 
cussed by  the  said  Mr.  Duncan  Macdonald  and  tho 
plaintiff  both  on  previous  occasions,  and  particularly  on 
the  occasion  of  the  said  Mr.  Duncan  Macdonald  giving 
the  plaintiff  the  orders  so  admitted  by  the  plaintiff  to 
havo  been  violated  by  him  as  aforesaid. 

3.  The  said  disputes,  if  suoh  existed,  did  not  concern 
tho  barque  Roebuck. 

4.  The  said  port  of  Port  Gallago*  was  a good  and  safe 
port  for  such  a vessel  os  tho  said  barque. 

5.  The  said  written  instructions  given  by  the  said  Mr. 
Duncan  Macdonald  to  the  plaintiff  contained  precise  in- 
structions  as  to  the  mode  of  selecting  a perfectly  safe 
anchorage  for  the  said  barque  in  the  said  port  of  Port 
Gallago  a. 

May  22,  ami  June  2 and  3. — Kennedy,  for  tho 
plaintiff.  — Throe  charges  are  made  against  the 
plaintiff : first,  drunkenness ; secondly,  desertion ; 
thirdly,  wilful  disobedience  to  orders.  First,  as  to 
drunkenness : forfeiture  of  wages  is  the  legal  con- 
sequence of  drunkenness  only  when  the  perform- 
ance of  the  master’s  or  Beaman’s  duty  is  thereby 
interfered  with : ( The  Atlantic,  7 L.  T.  Rep.  N.  S. 
674;  Lush.  566;  I Mar.  Law  Cas.  O.  S.  274.) 
[Sir  R.  Phillimore. — It  cannot  be  deduced  from 
the  last-mentioned  case  that  a master  does  not 
forfeit  his  wages  if  he  is  constantly  drunk,  although 
his  drunkenness  may  not  interfero  with  the  per- 
formance of  his  duties.]  In  Button  v.  Thompson 
(20  L.  T.  Rep.  N.  S.  568;  L.  Rep.  4 C.  P.  330 ; 3 Mnr. 
Law  Cas.  O.  S.  231),  it  was  held  that  "drunken- 
ness and  abusive  language  subversive  of  discipline  ” 
did  not  work  a forfeiture  of  wages  already  earned. 
On  the  facts,  I submit  that  there  was  no  habitual 
drunkenness  on  tho  part  of  the  master,  and,  such 
as  thero  was,  he  never  was  drunk  on  duty  or  dur- 
ing times  when  thero  was  any  duty  to  be  done  by 
him  as  master  of  the  ship. 

Secondly,  as  to  desertion.  In  order  to  establish 
a total  desertion,  operating  as  a forfeiture  of  all 
wages,  thero  must  bo  an  intention  proved  on  the 
part  of  the  master  or  mariner  absolutely  to  quit 
the  ship  ; there  must  be  no  animus  r ever  tend  i,  or 
there  will  ho  no  forfeiture:  {The  Two  Sisters,  2 W. 
Rob.  125,  138.)  On  the  facts,  1 submit  that  there 
was  no  desertion.  Tho  plaintiff  went,  ashore,  with 


the  owner’s  consent,  leaviag  all  his  property  in  bis 
cabin,  and  his  intention  clearly  was  to  return  as 
soon  as  he  had  transacted  the  business  upon  which 
ho  landed,  which  was  ship's  business.  [Sir  R. 
Phillimore. — The  real  question  is,  whether  he  in- 
tended to  return  after  he  met  the  ship  at  Mount 
Lion  Island.]  He  would  not  have  gone  there 
at  all  if  he  intended  to  desert,  aud  the  fact  of  the 
Bhip  leaving  that  place  was  a desertion  by  the 
owner  of  the  plaintiff. 

Thirdly,  as  to  the  plaintiff’s  alleged  disobedience 
to  the  orders  of  his  owner.  To  work  a forfeiture 
of  wages  for  disobedience  to  orders,  the  disobe- 
dience must  take  place  with  a gnilty  intention,  a 
corrupt  motivo,  and  the  order  must  not  be  impos- 
sible of  performance.  If  the  violation  of  orders  be 
bond  fide  for  the  good  of  the  shipowner  and  of  the 
whole  adventure,  although  it  might  be  an  error  of 
judgment,  I submit  it  would  work  no  forfeiture. 
The  evidenco  of  guilty  intention  or  misconduct  on 
the  part  of  the  master,  when  it  is  sought  to  show 
that  he  has  forfeited  his  wages,  must  be  conclu- 
sive : 

The  Thomas  Worthington,  3 W.  Rob.  128, 134  ; 

The  Joseph  Dexter,  20  L.  T.  Rep.  N.  S.  820  ; 3 Mar. 

Law  Cas.  O.  8.  248. 

[Sir  R.  Phillimore. — Do  you  carry  your  conten- 
tion so  far  as  to  say  that,  if  I consider  it  proved 
that  the  owner  gave  at  Montevideo  his  distinct  and 
sitive  orders,  in  view  of  possible  hostilities 
tween  the  Chilian  and  Argentine  Governments, 
and  the  master  violated  those  orders  by  preferring 
to  follow  his  own  judgment,  he  would  not  forfeit 
his  wages.]  In  The  Camilla  (Swabey,  312,  314), 
it  is  said : “ Two  questions  then  arise : First, 
whether,  assuming  all  the  facts  pleaded  to  be  true, 
a forfeiture  of  tho  wages  up  to  tho  day  the  master 
left  the  Bhip  has  taken  place  ? secondly,  if  not, 
whether  the  master  was  lawfully  dispossessed  ? 
At  the  hearing  I pressed  the  learned  counsel  for 
the  owner  to  state  what  were  the  principles  or 
authorities  upon  which  he  could  support  his  argu- 
ment that  a forfeiture  had  taken  place.  Upon 
that  head,  I could  obtain  no  satisfaction,  nor  was  I 
surprised,  for  I believe  none  are  to  be  found.  I do 
not  say,  however,  that  a case  might  not  exist  in 
which  the  court  would  refuse  to  pronounce  for 
wages,  such  as  the  master  not  discharging  the 
duty  of  master  at  all,  making  over  tho  command 
of  the  vessel  to  another  person  —a  case  which 
might  be  imagined — but  I know  of  no  case  where 
the  master  has  actually  discharged  the  duty,  as  in 
tho  present  instance,  where  facts  of  this  descrip- 
tion have  been  admitted  as  au  answer  to  his 
demand ; precedents,  of  course,  were  not  to  bo  found 
in  this  court,  for  tho  jurisdiction  has  too  recently 
been  conferred  upon  it  to  allow  of  any  arising.  I 
can  find  none  at  common  law,  and,  for  the  reasons 
I am  about  to  state,  I think  none  can  be  found.  I 
am  of  opinion  that  neither  error,  nor  want  of  sea- 
manship, nor  improper  refusal  to  sign  a bottomry 
bond,  could,  in  an  action  at  law,  where  a master 
was  suing  for  wages,  be  admitted  as  evidence  in 
bar,  or  even  in  reduction  of  his  claim,  if  he  had 
actually  continued  in  command  of  tho  ship.  But, 
then  it  may  be  said,  is  there  no  remedy  against  the 
master  if  in  essential  respects  he  has  broken  his 
agreement  ? That,  I apprehend,  is  not  bo.  I con- 
ceive that  any  injury  the  owner  may  have  received 
under  such  circumstances  might  be  elsewhere  the 
subject  of  a croes-action.  I apprehend  that  tho 
law  on  this  subject  is  to  be  found  in  the  judgment 
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in  Mondell  v.  Steel  (8  M.  & W.  458),  and  in  the  Notes 
in  Smith's  Leading  Cases  to  Cutter  v.  Towell.  It 
is  with  ^reat  reluctance  that  I have  entered  npou 
the  consideration  of  what  is  dono  at  common  law, 
because  I well  know  how  easily  I might  fall  into  a 
mistake ; but  the  circumstances  of  this  case  have 
compelled  me  so  to  do,  and  for  this  reason,  that 
the  jurisdiction  as  to  the  claims  of  masters  for 
their  wages  is,  by  the  191st  section  of  the  Merchant 
Shipping  Act,  conferred  upon  this  court,  and 
masters  are  thereby  entitled  to  all  the  remedies 
which  belong  to  mariners ; and  I conceive  that  the 
true  intent  of  the  section  is,  that  I shall  deal  with 
all  such  cases  on  the  same  principle  as  a court  of 
common  law  would  do;  and  that  the  statute  in- 
tended only  to  give  masters  a remedy  against  the 
ship,  and  to  give  this  court  an  equitable  jurisdic- 
tion to  take  cognisance  of  and  settle  disputed 
accounts.  In  this  case  the  question  is  not  one  of 
disputed  account.  Nothing  stated  in  the  answer 
of  the  owner  is  in  the  nature  of  a set-off;  the  claim 
is  not  a debt,  or  anything  like  a debt ; it  ip  a claim 
for  unliquidated  damages ; nor  do  I think  the 
peculiar  terms  of  the  contract  render  it  otherwise. 
For  these  reasons  I am  of  opinion  that,  even  if  the 
evidence  supported  the  allegation,  I must  still 
pronounce  for  the  claim  of  wages  up  to  the  time  of 
dismissal.”  Hence,  even  if  the  court  finds  disobe- 
dience to  orders  by  the  master,  the  owner's  remedy 
iB  by  crosB-action  at  common  law,  not  by  an  at- 
tempt to  have  his  wages  forfeited  in  this  court. 
Wages  can  only  be  forfeited  where  the  master 
wilfully  refuses  and  neglects  to  perform  his  con- 
tract. and  in  this  case  there  has  been  no  refusal  or 
neglect;  and,  moreover,  it  is  for  the  owner  who 
makes  the  charges  upon  which  he  relies,  to  prove 
them  strictly  before  ne  can  make  out  a case  of  for- 
feiture : 

The  Thomas  Worthington  {ubi  «uj>). 

The  Two  Sisters  ( ubi  sup). 

[Sir  R.  Puillimore. — The  question  of  disobedience 
involves  three  points:  First,  was  there  disobedience 
to  the  owner’s  written  instructions;  secondly,  was 
there  disobedience  to  his  verbal  instructions  at 
Monte  Video ; thirdly,  did  the  owner  by  his  acts 
waive  or  condone  the  plaintiff's  disobedience?] 
The  practical  effect  of  the  written  instructions 
given  at  Liverpool  was,  that  the  master  should  go 
to  a named  consignee  and  get  cargo  from  him  at  a 
named  place,  if  possible.  He  goes  to  the  consignee 
and  finds  he  cannot  get  cargo  at  the  placo  named, 
and  acting  on  the  instructions  of  the  consignee,  he 
goes  elsewhere  and  employs  the  ship  for  the  benefit 
of  the  owner.  This  was  reasonable  conduct  on 
the  part  of  the  master,  and  in  adopting  it  he  took 
every  measure  to  secure  the  ship  from  danger. 
The  intermediate  voyages  taken  by  the  master 
were  for  the  benefit  of  the  owner,  ana  not  for  that 
of  tho  master,  as  the  accounts  would  show ; and 
these  voyages  were  all  properly  conducted  and 
were  to  porta  where  it  was  roost  likely  that  a home 
cargo  could  be  procured.  Again,  by  continuing 
the  master  in  command  of  the  ship  after  leaving 
Port  Gallagos,  the  owner  waived  all  former  mis- 
conduct of  the  master,  if  he  had  been  guilty  of 
any.  The  master  is  entitled  to  full  wages  up  to 
the  time  of  the  arrival  of  the  ship  in  England. 

Butt,  Q.  C.  and  Warr,  for  the  defendant. — 
First,  the  plaintiff  was  guilty  of  wilful  and  reite- 
rated disobedience  to  positive  orders  given  to  him. 
He  was  bound  to  go  to  a named  place,  and  did  not 
go ; be  was  ordered  not  to  give  up  cargo  with 


payment,  and  he  gave  it  up ; he  was  ordered  no^ 
to  give  more  than  a certain  sum  for  guano,  and 
he  made  an  agreement  to  give  considerably  more 
than  that  sum.  Again,  a document  was  found  in 
his  cabin,  by  which  the  consignee  of  the  owner 
repudiated  all  dealings  with  the  owner,  and  agreed 
to  deal  only  with  tho  master.  There  was  no  con- 
donation ot  the  master’s  disobedience ; the  owner 
was  obliged  to  keep  him  on  at  Sandy  Point  to 
enable  him  to  get  his  ship  back  to  a civilised  port ; 
no  other  master  could  have  been  found  there ; 
moreover, the  evidence  of  the  plaintiff's  misconduct 
was  not  so  clear  then  as  wnen  his  papers  were 
found. 

Secondly,  as  to  desertion,  whether  ho  de- 
serted or  not,  the  owner  had  reason  to  believe  he 
would  desert,  from  his  previous  conduct,  and  was 
justified  in  going  away  with  the  ship,  and  leaving 
him  whon  ne  did  not  return  to  her.  If  ho  was 
justifiably  left,  wages  after  that  time  would  not  be 
recoverable.  Up  to  the  time  of  the  arrival  of  the 
ship  at  Sandy  Point,  the  plaintiff's  wages  are,  as 
we  submit,  forfeited  by  the  plaintiffs  misconduct. 
From  that  time  to  the  time  of  the  plaintiff* 8 deser- 
tion, it  would  be  difficult  to  support  a forfeiture ; 
but  a very  different  question  arises  as  to  tho  wages 
the  plaintiff  would  have  earned  if  the  ship  had  conti- 
nued nnder  his  oommand.  He  claims  for  two  years. 
If  he  had  not  gone  on  the  intermediate  voyages  he 
would  have  boon  back  inEngland  sooner  than  the  ship 
arrived  thero.  Hence,  even  if  this  contract  is  for  a 
specified  time,  and  we  submit  it  is  not,  the  plain- 
tiff’s own  misconduct  compels  an  inquiry  with  the 
length  of  time  that  would  have  been  occupied  in 
the  voyage.  We  submit  that  a master  cannot  re- 
cover wages  which  he  would  have  earned,  but  did 
not,  by  reason  of  his  not  continuing  the  voyage. 
Neither  Button  v.  Thompson  ( ubi  sup.),  nor  The 
Two  Sisters  (ubi  sup.),  are  any  authority  to  show 
that  auch  recovery  can  be  nad.  Therefore  we 
submit  to  the  five  months’  intermediate  voyages 
the  plaintiff  can  recover  nothing ; that  from  the 
time  of  leaving  Sandy  Point  to  the  time  he  left 
tho  ship  at  Mount  Lion  Island,  he  may  recover, 
but  that  after  that  time  he  can  recover  nothing. 

Kennedy,  in  reply. — Whether  there  is  or  is  not  a 
regular  contract  for  a specified  time,  still,  if  the 
dismissal  at  Mount  Lion  Inland  was  wrongful,  the 
plaintiff  is  entitled  to  damages  in  respect  ot  breach 
of  his  contract ; and  those  damages  must  be 
measured  by  the  time  which  it  took  to  complete 
the  voyage : (The  Great  Eastern,  L.  Rep.  1 Adm. 
.’185.)  There  is  no  evidence  to  show  that  any  of 
the  miscondact  alleged  could  be  brought  home  to 
tho  plaintiff.  Tho  plaintiff  had  no  interest  in 
desertion. 

Sir  R.  Puillimore. — This  is  a cause  of  wages 
instituted  on  behalf  of  James  Gordon  against  the 
barque  Roebuck,  to  recover  his  wages  due  and 
earned  during  the  time  he  was  master  of  that  vessel, 
to  the  amount  set  forth  in  tho  schedule  to  that 
petition.  The  history  of  the  case  extends  over  a con- 
siderable period  of  time,  and  I have  hod  very  great 
difficulty  in  ascertaining  the  material  dates,  in 
consequence  of  the  evidence  of  the  principal  wit- 
nesses on  both  sides  having  been  so  badly  given ; 
but  I have,  to  the  best  of  my  ability  and  with  ureat 
pains,  endeavonred  to  extract  from  their  evidence 
those  dates,  which  I will  now  enumerate. 

On  the  17th  July  1871,  the  plaintiff  entered  into 
an  agreement  with  Mr.  Duncan  Macdonald,  the 
then  owner  of  the  Roebuck,  who  subsequently 
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parted  with  bit*  interest  to  the  present  defendant, 
to  serve  as  master  of  that  vessel  on  a voyage  from 
Liverpool  to  South  America  and  back,  and  was 
duly  appointed.  The  first  document  of  importance* 
to  be  consulted  in  this  caso  is  the  bill  of  lading, 
which  in  terms  is  as  follows: 

Shipped,  by  the  grace  of  God  in  good  order  and  con- 
dition,  by  Dunaan  Macdonald,  merchant  and  shipowner, 
Glasgow,  in  and  upon  the  good  ship  or  vessel  called  the 
Roebuck , whereof  is  master  for  the  present  voyage  James 
Gordon,  and  now  lying  in  tho  harbour  of  Liverpool  and 
bound  for  Monte  Video  and  Port  Gallagos,  Patagonia, 
to  sar  : three  crates  crockery,  &o.  (the  other  goods  being 
chiefly  ropos,  hardware,  and  provisions)  marked  and 
numbered  as  in  tho  margin,  and  are  to  lie  delivered  in 
the  like  good  order  and  well  conditioned  at  the  aforesaid 
Port  Gallagos,  Patagonia  (tho  act  of  God,  the  Queen’s  I 
enemies,  fire,  and  ali  and  overy  other  dangers  and  aoai- 
dents  of  the  seas,  rivers,  and  navigation  -of  whatever 
nature  and  kind  soever  excepted),  unto  Louis  Buena, 
merchant,  self  or  his  assigns,  he  or  they  paying  freight 
for  tho  said  goods  so  far,  if  any,  as  not  already  paid  for 
and  charged  in  the  account  of  the  said  goods,  payment 
of  which  account  is  to  be  given  to  the  master  of  the  said 
ship ; bo  shipping  other  goods  on  discharge  or  return  for 
and  to  the  said  merchant  as  the  master  may  purchase  or 
agree  in  absence  of  his  owners,  so  far  as  such  may  cover 
accounts,  with  primage  and  average  accustomed.  In 
witness  whereof  the  master  or  purser  of  the  said  ship 
hath  affirmod  to  two  bills  of  lading,  all  of  this  tenor  and 
date,  tho  one  of  which  two  kills  being  accomplished,  the 
othor  one  to  stand  void.  And  so  God  speed  the  said  good 
■hip  to  her  destined  port  in  safety.  Amen. 

Dated  in  Liverpool,  25th  July  1871. 

Jam  kb  Gordon. 

There  is  no  doubt,  therefore,  from  this  document, 
as  to  the  port  in  which  tho  goods  were  in  the  first 
instance  to  be  delivered. 

The  next  document  is  the  instructions  given  by 
Mr.  Macdonald  to  the  plaintiff  as  to  the  conduct  of 
the  voyage.  It  is  as  follows  : 

Dear  Capt.  Gordon, — The  following  goods,  shipped 
on  board  the  Roebuck  at  Liverpool,  on  acconnt  of 
tho  owner  or  Capt.  Louis  P.  Buena,  of  Santa  Cruz 
and  Sandy  Point,  and  to  be  delivered  to  him  at  Port 
Gallagos  os  conditionally  instructed,  three  crates  of 
crockery  ware,  fourteen  coils  rope,  &.o.  (tho  rest  being 
hardwaro  and  provisions).  The  whole  cost,  freight, 
and  charges  of  the  above  goods  to  Capt.  Lonis  P. 
Buena  come  to  GOOL,  exclusive  of  interest  from  dato 
of  the  goods  being  Bhippod,  and  for  which  you  can 
take  from  him  guano  or  other  produce  ho  may  have 
of  value  in  return,  ho  reserving  his  whole  produce  for 
me  of  whatever  kind  suitable  for  being  brought  to  the 
English  market,  as  formerly  ngreed  to  by  ana  between 
us  when  I was  at  Santa  Cruz  in  January  last. 

^With  regard  to  the  guano  exclusively  belonging  to 
himself,  and  which  no  other  parties  can  touch,  he  wha  to 
work  it  himself  and  keep  all  for  me,  but  only  the  price  at 
which  he  was  to  charge  me  for  guano  was  not  fixed,  but 
that  depends  very  much  on  whore  it  is  got,  tho  expenses 
attending  its  being  tjollected,  cleaned,  and  nutting  it  on 
board  ship.  But  unless  the  guano  is  good,  ary  ami  clean, 
well  freod  from  sand  and  stones,  I would  not  like  to  pay 
more  than  10s.  per  ton  for  it,  and  our  owu  men  taking  it 
off  with  the  ship's  boats  and  loading  it ; 10#.  per  ton 
would  pay  Capt.  Louis  and  his  companion  very  hand- 
comely  for  collecting,  cleaning,  and  drying  and  lordship, 
but,  however,  you  will  soo  what  their  ideas  are  in  this 
respeet ; at  all  ovents — 

And  these  are  very  important  words  : 

Do  not  promise  or  sign  anything  that,  would  make  tho 
cost  exceed  15*.  or  at  the  outside  20n.  free  on  boArd, 
including  all  labour,  boating,  nnd  lordship.  I may  be 
able  to  be  there  with  you  myself,  but  if  I aui  not  yon 
must  do  your  boat  to  uiako  the  best  bargain  with  them 
you  can  for  me — 

And  then  follow  still  more  important  words  : 

You  mu-t  take  care  and  not  part  with  the  goods  until 
you  got  possusKiou  of  tho  guano  from  them,  and  a written 
contract  with  them  for  what  they  are  to  charge  me  for 


everything.  I Uiink  you  will  find  Capt.  Louis  a gen- 
tleman. 

You  proceed  to  Monto  Video  in  the  meantime  with  the 
coals.  You  are  consigned  to  Mr.  C.  L>.  Horne  ; he  will 
sell  the  coals  for  you  for  the  beat  price  that  can  be  got. 
I have  no  doubt  his  commission  for  doing  so.  collecting 
the  money,  and  doing  all  tho  ship's  business  that  you 
require  any  broker  to  do,  is  to  bo  2}  per  cent,  on  the 
gross  price  of  the  coals.  That  was  what  he  told  me  he 
would  charge  when  I saw  him  last,  and  promised  on  theso 
terms  that  1 would  consign  to  him. 

Then  follow  some  immaterial  directions,  and  the 
instructions  continue : 

On  loaving  Monto  Video  you  go  direct  to  Port  Gallagos, 
whore  I showed  you  on  the  chart,  about  52  degrees  »outh 
latitude,  and  where  I ordered  Capt.  Louis  P.  lluona  to 
meet  you.  You  eet  about  200  tons  of  very  good  guano 
there  on  tho  small  island  on  the  north  east  side,  a little 
inside  tho  entrance  to  tho  river.  When  making  the  port, 
keep  to  the  south  in  shore,  and  low  land  to  the  left, 
giving  a wide  berth  to  tho  bar  and  shallow  banks  outside 
tho  mouth  of  tho  river  for  wiles.  See  chart. 

Then  follow  very  minute  directions  how  the  bar 
lay,  and  as  to  the  best  way  in  which  the  entrance 
might,  lie  effected  and  the  ship  securely  anchored, 
which  I need  not  read,  and  the  instructions  pro- 
ceed : 

If  Capt.  Louih  does  not  meet  you  here,  you  will  require 
to  explore  the  coa*t  northward  in  quest  of  guano  your- 
self, calling  at  tho  places  I pointed  out  to  yon  on  the 
chart. 

The  rest  of  the  instructions  are  unimportant  in 
the  present  inquiry.  They  were  signed  by  Mr. 
Macdonald.  Now  the  next  document  to  be  noticed 
is  the  plaintiff's  appointment  as  master  of  the  ship, 
which  was  in  the  form  of  a letter  under  dato  of  the 
17th  July,  and  iB  as  follows : 

Glasgow,  17th  July  1871. 

Capt.  Gordon. 

Dear  Sir, — The  rosnlt  of  our  interview  to-day,  and  the 
recommendations  I have  hud  from  Mr.  George  Paterson 
and  tho  othor  certificates  yon  showed  me,  I hereby  engage 
you  as  master  of  my  barque  Roebuck,  now  in  Livorjtool, 
on  a voyage  from  there  to  South  America,  outward  with 
a cargo  of  coals  to  Monte  Video,  and  thence  southward 
for  guano  and  otherwise,  as  I may  direct  you.  Your 
wages  to  bo  121.  a mouth,  and  I agree  to  pay  to  your  wife 
one- half  of  the  said  wages  monthly,  during  the  time  you 
are  iu  my  omploy.  You  are  to  join  the  vessel  and  enter 
on  your  duties  on  Wednesday  next,  in  Liverpool,  and  to 
follow  what  directions  I may  give  yon  then  and  from 
tirao  to  time  thereafter,  so  far  as  the  same  shall  be  prac- 
ticable, and  do  your  duty  as  master  and  attend  to  my  in- 
terest in  that  capacity  to  tho  best  of  your  abilities,  which 
I trust  will  prove  to  our  mutual  interest  and  satisfaction. 
— I am,  yours  truly, 

Duncan  Macdonald,  Sole  and  Managing  Owner. 

Tho  vessel  sailed  from  Liverpool  on  the  31st 
July  1871,  and  tho  plaintiff  claims  wages  up  to  tho 
time  of  the  vessel's  return  to  Liverpool  in  July 
1873,  and  the  question  in  the  case  before  the  court 
is,  whether  the  plaintiff  is  entitled  to  tho  amount 
he  claims  as  master,  at  121.  ft  month,  or  whether 
he  ought,  in  accordance  with  the  defence  set  up  by 
the  late  owner,  to  bo  held  to  have  wholly  or  par- 
tially forfeited  such  wages. 

There  is  no  doubt  that  a master  may  so  miscon- 
duct himself  as  to  incur  either  of  these  penalties, 
and  this  position  is  to  be  deduced  bot  h from  general 
principles  and  from  the  authority  of  cases  decided 
on  those  principles.  Therefore,  the  question  I have 
to  decide  is,  whether  he  has  misconducted  himself 
at  all,  and  has  thereby  incurred  a forfeiture  of 
wages,  and  to  what  amount,  or  whether  he  is  en- 
titled to  tho  entire  sum  he  claims.  Tho  defence 
contend  that,  there  has  been  a forfeiture  of  wages 
in  whole  or  in  part,  upon  throe  gconnds  ; first,  on 
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the  ground  of  disobedience  to  orders;  secondly,  on 
the  ground  that  the  plaintiff  deserted  his  vessel ; 
and,  thirdly,  on  the  ground  that  he  was  guilty  of 
drunkenness. 

On  the  30th  Sept,  tho  vessel  arrived  nt  Monte 
Video,  and  there  commenced  delivery  of  the  coals 
Bhe  had  on  board,  and  had  not  finished  tho  delivery 
when  Macdonald  arrived,  about  a month  after- 
wards. There  seems  to  be  a doubt  as  to  the  exact 
time  he  actually  did  arrive  on  the  first  occasion  at 
Monte  Video ; but  I think  the  evidence  shows  it 
was  about  a month  alter  the  ship ; at  any  rate, 
when  he  did  arrive,  it  appears  that  he  went  to 
Buenos  Ayres,  and  then  returned  to  Monte  Video 
before  the  ship  sailed.  It  does  not  appear  from 
the  pleadings  that  he  wont  on  a visit  to  Buenos 
Ayres  and  returned;  but  the  fact  that  he  did  so  was 
shown  by  the  evidence.  In  connection  with  this 
fact  it  is  material  to  observe  that,  with  regard  to 
the  question  of  forfeiture  of  wages  by  reason  of 
disobedience,  Mr.  Macdonald  admitted  that  up  to 
the  time  of  his  second  arrival  at  Monte  Video  there 
was  not  any  blame  attaching  to  the  plaintiff. 

Some  time  after  Mr.  Macdonald's  arrival  at 
Monte  Video,  and  whilst  the  couls  wore  still  being 
finally  delivered,  an  important  conversation  took 
place  between  Mr.  Macdonald  and  the  plaintiff.  It 
was  to  this  effect:  Capt.  Gordon  having  heard 
rumours  of  belligerent  relations  arising  between 
the  Chilian  Government  and  the  Argentine  Con- 
federation, told  Mr.  Macdonald  that  it  was  consi- 
dered dangerous,  in  the  opinion  of  persons  whom 
he  had  consulted,  to  take  toe  ship  to  Port  Callages, 
and  also  that  he  had  received  information  that 
there  was  very  bad  harbourage  at  that  place,  and 
upon  that  ground  also  it  would  be  imprudent  to  go 
there.  .Now  I see  no  reason  to  doubt  Mr.  Mac- 
donald's evidence  on  this  important  point,  which 
wa*  to  the  effect  that  he  tola  Gordon  in  answer, 
that  he  had  considered  both  these  matters,  and  that 
he  must,  nevertheless,  give  him  positive  and  pre- 
cise orders  to  take  the  goods  to  Port  GallagoB, 
according  to  his  original  instructions  given  to  him 
at  Liverpool.  There  can  he  no  doubt  whatever  that 
those  instructions  were  perfectly  plain,  precise,  and 
explicit  on  that  point,  so  fur  as  the  written  docu- 
ment goes,  and  that  they  were  confirmed  by  the 
oral  instructions  given  in  the  conversation,  to 
which  I have  referred,  at  Monte  Video. 

The  next  event  of  importance  is  tho  letter  of  the 
30th  Oct.,  from  Mr.  Macdonald  to  Capt.  Gordon. 
This  letter  is  written  from  Buenos  Ayres;  when 
Mr.  Macdonald  left  Monte  Video  I do  not  exactly 
know : 

210J,  Calle  de  la  Filonda,  Btienos  Ayres, 
30th  Oct.  1871. 

Pear  Capt.  Gordon, — I enjoy  the  society  of  my  dear 
nephew  so  much,  and  he  mine,  that  I shaH  not  leave  for 
a few  days  yet.  I also  heard  from  Capt.  Loais  Piedra 
Buena,  of  Sandy  Point,  who  is  not  at  homo.  His  wife, 
who  could  not  write  or  read  English,  got  my  letter  inter, 
nretod  and  wrote  her  brother  here  who  I saw  to-day  ; he 
had  her  letter  with  him  ; he  lives  in  the  country,  or 
rather  out  of  town ; he  invited  rao  to  go  ont  with  him 
this  afternoon,  but.  as  I had  anothor  engagement  to  muet 
other  friends  to-night,  I deferred  my  visit  till  to-morrow, 
when  he  i*  coming  to  town  again,  and  will  bring  Mrs. 
Piedra's  letter.  The  guano  is  waiting,  and  all  secured 
for  mo.  I will  explain  this  more  fully  when  I go  down  to 
sec  you.  Make  all  possible  effort-  to  jjet  Wilson  to  send 
plenty  of  lighters  to  get-  tho  cargo  discharged  with  all 
despatch.  I hope,  as  no  did  nothing  last  week,  he  will 
give  you  plonty  of  lighters  now.  I send  you  this  by 
Capt.  Coal,  who  will  hand  it  to  you.  Tell  Capt  Louis  I 
will  give  him  60*.  for  nitrate  from  the  West  Coast  to  the 


U.  K.  in  case  ho  does  not  get  better  in  the  Plate.  Write 
to  me  to-morrow.— I am,  dear  Sir.  yours  truly, 

Duncan  Macoonald. 

And  here  it  is  not  wholly  unimportant  to  observe 
that  this  let  ter  was  sent  to  Gordon  on  the  30th 
Oct.,  showing  clearly  that  at  tliut  date  the  instruc- 
tions were  still  considered  as  holding  good.  On 
the  30th  Nov.  the  Roebuck  left  Monte  Video,  but 
instead  of  going  to  Port  Gallegos,  five  months 
were  occupied  in  different  voyageB.  According  to 
the  statement  of  Capt.  Gordon,  these  voyages  were 
as  follows : — The  Roebuck  arrived  at  Buenos  Ayres 
on  the  1st  Dec.  1871 ; left  that  port  again  on  the 
23rd  Jan.  1872;  arrived  at  Santa  Cruz  on  the  15th 
Feb.  1872;  left  there  on  the  22nd  March  1872,  and 
arrived  at  Sandy  Point  nbout  the  end  of  March, 
in  the  meanwhile  the  ship  was  earning  freight, 
hut  did  not  go  to  Port  Gallagos  at  all.  The  state- 
ment on  behalf  of  Mr.  Macdonald  was,  that  he  was 
in  pursuit  of  his  ship  for  nearly  five  months,  and 
could  learn  nothing  of  her.  It  is  an  admitted  fact 
that  she  did  not  go  to  Port  Gallagos  for  those  fivo 
months,  and  that  during  that  time  she  was  cruis- 
ing about  as  described ; at  the  same  lime  there  is 
no  doubt  that  she  was  during  those  months  carry- 
ing freight,  as  I understand,  for  her  owner’s 
benefit. 

The  master  set.  up  as  a defence  for  his  conduct 
that  he  thought  he  was  justified  in  so  employing 
the  ship  by  the  danger  of  going  to  Port  Gallagos, 
and  the  bad  state  of  that  port.,  and  by — and  here 
his  excuse  seems  somewhat  mysterious — his  arrest 
and  his  being  compelled  by  Don  Louis  to  go  to 
Buenos  Ayres ; and,  in  fact,  by  reason  of  his  hav- 
ing no  choice  but  to  go  on  the  vognges  and  not  to 
Port  Gallagos,  owing  to  bis  having  been  consigned 
to  and  being  in  the  power  of  Don  Louis.  Hence  it 
appears  that  he  was  keeping  away  from  his  owner 
from  the  beginning  of  November  till  tho  beginning 
of  April.  And  here,  I must  observe,  that  on  being 
asked  why  he  held  no  communication  with  his 
owner,  lie  said  he  thought  his  owner  was  going  to 
England  when  he  left  Monte  Video,  after  his  second 
visit  to  that  place,  and,  accordingly,  he  wrote  to 
him  at  Glasgow.  This  is  obviously  absurd,  as  was 
rightly  observed  by  Mr.  Butt,  on  the  face  of  the 
ordinary  course  of  navigation,  l>ecause  the  master 
knew  that  his  owner  had  gone  iu  the  first  instance 
to  Sandy  Point,  and  the  English  steamers  came 
from  Sandy  Point  to  Monte  video  on  their  way  to 
England.  Indeed,  there  was  no  ground  which 
would  warrant  such  a supposition  Shepherd,  the 
mate  of  the  Roebuck,  sain  that  he  had  heard  Mr. 
Macdonald  give  the  orders  to  Capt.  Gordon  at 
Monte  Video,  and  say  that,  he  was  going  down  to 
Port  Gallagos,  and  that  Cant.  Gordon  was  to  pro- 
ceed down  after  him,  and  that  in  answer  to  these 
instruction*  Gordon  said  that  “ he  would  be  down 
there  before  him,  or  wortls  to  that  effect.”  There 
is  overwhelming  evidence  that  Capt.  Gordon  must 
have  known  that  he  could  have  communicated  with 
his  owner  if  ho  deemed  it  necessary.  The  plain 
truth  seems  to  be,  that  some  intrigue  was  carried  on 
between  Don  Louis  and  Capt. Gordon,  which  induced 
the  latter  to  disobey  his  positive  instructions,  and 
to  make  these  voyages  and  not  to  go  to  Port 
Gallagos.  As  a matter  of  fact,  it  must  he  observed 
that  the  goods  which  were  entrusted  to  Capt. 
Gordon  to  deliver  at  Port  Gallagos  in  exchange  for 
guano, were  actually  delivered  to  Don  Loais  at  Santa 
Cruz,  and  for  these  goods  Mr.  Macdonald  has  not 
received  & farthing  remuneration,  either  in  money 
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or  goods.  He  was  indebted  to  Don  Louis  in  the 
sum  of  502.,  bnt  eren  if  the  debt  bad  been  can- 
celled, he  would  still  have  Buffered  a loss  on  these 
goods,  not  as  to  the  goods  themselves,  but  in  other 
respects,  because  it  must  be  remembered  that  the 
goods  were  not  delivered  at  Port  Gallagos,  as 
ordered,  but  at  Santa  Cruz,  where  the  owner  could 
get  no  guano  in  exchange. 

On  the  5th  April  the  Roebuck  came  into  Sandy 
Point  Harbour.  Mr.  Macdonald  was  there  at  the 
time  the  vessel  arrived,  and  he  says  that  he  went 
on  board  and  rebuked  Cant.  Gordon  for  his  conduct, 
but  that  the  latter  defied  him,  as  he  expressed  it. 
But  it  is  not  necessary  to  go  into  any  further 
details  on  this  point.  Mr.  Macdonald  was  asked 
why  he  did  not  dismiss  C'apt.  Gordon  at  once,  and 
he  answered  that,  considering  the  position  he  was 
in  and  difficulty  of  supplying  his  place,  he  thought 
it  belter  to  make  the  best  of  bad  circumstances, 
admitting  for  the  time  the  master’s  excuse,  namely, 
that  he  had  boen  disappointed  by  Don  Louis.  From 
Saudy  Point  Macdonald  proceeded  in  the  ship  with 
Don  Louis  to  get  guano  on  the  coast  of  Pata- 
gonia. 

I must  now  revert  to  two  documents  which 
would  in  historical  order  come  before  the  above 
facts,  but  which  came  into  the  possession  of  the 
defendant  owing  to  their  having  been  left  in  his 
cabin  after  Capt.  Gordon  left  the  ship.  The  first 
is  an  agreement  betweeeu  Don  LouiB  and  Capt. 
Gordon  as  to  the  terms  of  loading  the  ship,  and  is 
as  follows : 

Monte  Video,  Nov.  30,  1871. 

I,  the  undersigned,  do  hereby  agree  with  Capt.  James 
Gordon,  commanding  British  barque  Roebuck,  now 
anchored  in  the  port  of  Monte  Video,  to  load  the  said 
vessol  with  a full  and  coraploto  cargo  of  guano  off  the 
coast  of  Patagonia,  for  the>sum  of  2t.  sterling  per  ton  of 
22401b. ; said  Cant.  Gordon  also  agrees  to  render  all 
assistance  possible  with  crew,  boats,  bags,  wheolb&r- 
rows  belonging  to  the  said  vessel,  to  facilitate  the  loading 
of  the  said  ship.  Should  said  Louis  Piedra  Buena  require 
to  ship  horses,  mules,  men,  or  anything  for  the  benefit  of 
the  said  cargo,  nothing  in  the  shape  of  charges  are  to  l>e 
mode  against  the  said  Louis  Piedra  Buena. 

Capt.  Jamos  Gordon  agrees  to  deliver  Mr.  Louis  Piedra 
Bnena  all  provisions  on  board  to  his  consignment,  in 
part  payment  of  said  cargo  of  guano. 

Louis  Pikdka  Buena. 

A similar  document  was  given  to  Don  Louis 
Piedra  Buena,  signed  by  Capt.  Gordon.  Now  this 
was  a contract  which  was  entered  into  without  the 
consent  and  in  defiance  of  the  instructions  of  Mr. 
Macdonald.  Then  comes  another  document  of  a 
very  serious  character,  if  it  is  to  be  considered  as 
shown  in  the  evidence  that  Gordon  was  a party  to 
it.  It  is  as  follows  ; 

Monte  Video,  1st  Doc.  1871. 

I,  the  undersigned,  do  hereby  certify  that  all  businoss 
transactions  carried  on  between  mo  and  the  British  i 
barque  Roebuck,  now  under  the  command  of  Capt.  James 
Gordon,  has  nothing  to  do  whatsoever  with  Mr.  Dun- 
can Macdonald,  said  person  having  broken  his  faith 
with  me,  leaving  myself  and  family  in  a state  of  destitu-  j 
tion,  from  supplying  said  Macdonald  with  provisions,  said 
Macdonald  having  at  the  same  timo  promised  faithfully 
to  remit  said  provisions  per  first  steamers,  according  to 
requirement,  but  failed  in  so  doing,  leaving  me  destitute, 
having  supplied  him  with  surplus  stores.  Under  the 
circumstances,  I refuse  having  furthor  business  trans- 
actions with  said  gentleman,  and  only  recognise  the  sig- 
nature of  Capt.  Gordon,  commanding  said  vessel. 

Louis  Piedra  Buena. 

Now  this  document  was  found  among  the 
papers  in  the  captain's  cabin.  Thta  is  a very 
suspicious  circumstance  ; but  I do  not  think  that 
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it  is  enough  of  itself  to  bring  home  complicity  to 
Capt.  Gordon,  and  I think  it  would  be  unfair  to 
make  him  responsible  for  it,  allowor  it  to  affect 
the  mind  of  the  court,  as  there  is  no  further  evidence 
respecting  it.  I have  thought  it  right  to  mention 
it,  to  show  that  it  has  not  escaped  my  attention ; 
but  I must  say  that  I do  not  attach  any  import- 
ance to  it  as  affecting  the  decree  I am  about  to 
make. 

Now  it  appears  l hat  before  leaving  Sandy  Point 
Mr.  Macdonald  thought  it  right  to  enter  into 
another  agreement,  dated  the  10th  April,  1872, 
with  Don  Louis;  and  by  that  document  it  was 
agreed  that  all  previously  existing  contracts 
between  the  parties  thereto,  and  between  Don 
Louis  and  Capt.  Gordon,  should  be  cancelled ; that, 
Mr.  Macdonald  having  purchased  from  Don  Louis, 
which  purchase  the  tatter  agreed  to,  for  the  price 
of  one  pound  sterling  per  English  ton,  the  guano 
situate  near  Santa  Cruz  River,  on  the  coast  of 
Patagonia,  as  then  pointed  out  to  each  of  the 
parties  on  the  Chart,  Don  Louis  agreed  to  assist  in 
loading  the  same,  and  was  to  receive  for  such 
assistance  for  himself  and  five  men  twenty 
patagones  a month  and  food.  Now  this  would 
lead  to  the  observation  that  I had  omitted — that 
among  other  distinct  breaches  of  his  instructions 
of  which  the  master  was  accused,  it  was  said  that 
be  had,  although  it  was  distinctly  stated  in  those 
instructions  that  he  was  under  no  circumstances 
to  give  more  than  12.  for  guano  per  ton;  and  that 
bo  during  five  months,  to  which  I have  already 
referred,  entered  into  an  agreement  to  give  Don 
Louis  22.  per  ton. 

Now  the  vessel  leaves  Sandy  Point  on  the  15th 
April,  and  arrives  at  Santa  Cruz  River  on  the  25th 
April ; and  then  the  history  of  the  case  shows  that 
Don  Louis  having  a settlement  nbout  25  miles  from 
that  river,  went  ashore,  and  sent  some  men  with 
a message  to  request  that  some  person  should  go 
from  the  ship  to  see  the  guano  which  was  to  be 
found  on  Mount  Lion  Island,  which  lay  a little  to 
the  south  of  Santa  Cruz  River.  This  island  was 
described  as  being  separated  from  the  main  land 
by  the  tide  during  a portion  of  the  day,  but 
perfectly  accessible  at  low  water.  Now  Mr.  Mac- 
donald declined  to  go,  and,  according  to  his  state- 
ment, Capt.  Gordon  offered  to  go,  aud  there  is  no 
doubt  that  he  did  go  with  the  full  sanction  and 
permission  of  his  owner.  And  this  brings  me  to 
the  second  charge,  which  is  that  of  desertion.  But 
before  I enter  upon  the  question  of  desertion,  I am 
bound  to  say  that  with  respect  to  the  breach  of 
orders,  I consider  that  so  far  as  relates  to  the  five 
months  during  which  the  ship  was  going  from 
port  to  port  without  the  consent  and  against  the 
orders  of  the  owner,  disobedience  has  been  fully 
established ; and  as  to  that  I must  hold,  looking 
at  decided  cases  aud  principles  to  bo  deduced  from 
thorn,  Capt.  Gordon  has  forfeited  his  wages  for 
those  five  months,  unless  there  are  other  facts 
which  take  this  case  out  of  those  principles. 

Then  I come  to  the  charge  of  desertion  from  the 
ship,  which  originates  in  tho  fact  that  Capt. 
Gordon  went  ashore  in  the  Santa  Cruz  River  to 
see  Don  Louis.  There  can  be  no  doubt  that  he 
went  with  full  consent  of  tho  owner  in  the  first 
instance.  Capt.  Gordon  went  on  shore,  and,  it 
appears,  was  not  seen  till  four  days  had  elapsed, 
although  ho  had  promised  to  return  not  on  any 
particular  day  as  alleged,  but  as  soon  as  possible, 
the  question  of  his  return  being  left  to  bis  dis* 
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crotion.  On  the  fourth  day,  the  ship  having  in 
the  meantime  gone  down  to  Mount  Lion  Island, 
Capt.  Gordon  was  seen  on  the  shore  near  that 
island.  A boat’s  crew  went  off  from  the  ship  to 
the  island,  and  there  was  no  difficulty  in  traversing 
the  space  between  the  mainland  and  the  island  for 
three  or  four  hours  on  that  day.  Then  the  story 
told  is  very  strange  on  both  sides;  but  the  up- 
shot of  it  all  is,  that,  having  been  seeu  talking 
with  the  boatswain,  Capt.  Gordon  did  not,  as 
might  have  been  expected,  go  on  board  his  ship. 
He  could  have  done  so  if  he  had  wished,  and  it  was 
his  duty  to  have  done  so,  if  he  believed,  os  he  said 
he  did,  that  she  was  in  a dangerous  position,  but 
he  rode  away  back  again  with  Don  Louis.  This 
state  of  facts  is  supported  by  the  evidence  of  the 
witness  Shepherd,  and  by  the  statement  of  the 
plaintiff  himself.  I do  not  think  it  necessary  to 
give  the  details  of  the  circumstances  which 
occurred  whilst  the  vessel  remaiued  at  Mount 
Lion  Island,  but  I will  state  the  conclusion  at 
which  I havo  arrived  after  a careful  consideration 
of  the  evidence  on  this  second  point  of  the  defence, 
namely,  that  the  plaintiff’s  wages  are  not  for- 
feited by  desertion. 

There  can  be  no  doubt  that  wages  may  be  for- 
feited by  desertion,  but  the  conclusion  to  which  I 
have  come  with  regard  to  the  second  defence  to 
this  suit  is  that  the  evidence  doeB  not  establish 
what  the  law  would  call  desertion  on  the  part  of 
Capt.  Gordon.  I agree  with  the  opinion  given 
by  my  predecessor  in  the  case  of  The  Two 
Sisters  (2  W.  Rob.  125,  138),  where  that  learned 
judge  said:  "The  facts  pleaded  are  that  the 
mariner  quitted  the  Bhip,  and  remained  absent  for 
nine  or  ten  consecutive  days.  The  facts,  if 
established,  might,  I think,  constitute  a legal 
desertion,  provided  an  intention  really  to  quit  can 
bo  inferred  from  the  res  gestiB  of  the  case.  Without 
such  an  intention  on  the  part  of  the  mariner  there 
can  be  no  absolute  desertion.  If  there  be  an 
absence  from  the  vessel  animo  reverlendi,  what- 
ever its  duration,  it  would  not  be  a desertion 
forfeiting  the  whole  of  the  wages.”  It  is  possible, 
I think,  that  this  principle  in  the  passage  I have 
just  read  inay  be  too  largely  stated,  but  I sub- 
stantially agree  that  thero  can  bo  no  absolute 
desertion  where  there  is  an  animus  revertendi,  and 
I am  of  opinion  that  the  evidence  rather  pre- 
ponderates in  favour  of  there  being  an  animus 
reveriendi  on  the  part  of  Capt.  Gordon. 

There  is  one  circumstance  that  ought  to  be  con- 
sidered at  this  point  of  the  case,  viz.,  that  Capt. 
Gordon  left  every  article  of  clothing  he  possessed 
except  what  ho  was  actually  wearing  on  board  the 
ship. 

The  narrative  then  goes  on  to  show  that  the 
ship  lay  off  Mount  Lion  Island  for  threo  or  four 
days,  but  Capt.  Gordon  made  no  attempt  to  return 
on  beard.  The  vessel  went  there  under  the  charge 
of  the  mate ; and  he  said  that  as  the  anchorage 
was  bad,  and  the  weather  became  stormy,  they 
were  then  obliged  to  leave.  The  ship  then 
returned  to  the  Santa  Cruz  River,  and  after  stay- 
ing there  a short  time  proceeded  to  Buenos  Ayres. 
Mr.  Macdonald  did  not  see  Capt.  Gordon  again 
until  be  was  at  Buenos  Ayres  two  months 
afterwards,  when  his  conduct  was  certainly  not 
that  of  a deserter.  He  went  before  the  Consul 
and  claimed  to  be  restored  to  his  position  as 
master.  It  is  not  necessary  to  state  what  passed 
at  the  Consulate,  but  it  ended  in  Mr.  Macdonald 


being  satisfied  that  he  ought  not  to  take  Capt. 
Gordon  back,  but  ought  rather  to  tako  another 
master.  Capt.  Gordon  went  back  to  England  in 
another  vessel  a few  months  later. 

I pointed  out  to  counsol  that  there  were  two 
Questions  on  the  point  of  desertion : first,  whether 
the  captain  deserted  his  ship;  and  secondly, 
whether  the  ownor  deserted  the  captain.  The 
evidence  does  not  show  that  Mr.  Macdonald  inten- 
tionally deserted  Capt.  Gordon  with  the  intention 
of  preventing  him  from  resuming  command  of  the 
ship,  but  I consider  that  the  acts  of  Capt.  Gordon 
to  be  so  suspicious  that  they  naturally  led  to  the 
supposition  in  the  mind  of  Mr.  Macdonald  that 
Capt.  Gordon  did  not  intend  to  return  ; and  in 
coming  to  this  conclusion  I cannot  forgot  his 
former  unjustifiablo  conduct,  and  his  taking  the 
ship  on  different  voyages  for  five  months  without 
the  consent,  and  against  the  instructions,  of  his 
owner;  and  I have  no  doubt  that  this  greatly 
influenced  Mr.  Macdonald  in  his  estimate  of  Capt. 
Gordon’s  conduct.  Looking  to  all  the  circum- 
stances, while  I acquit  Capt.  Gordon  of  desertion 
of  his  Bhip,  I also  acquit  Mr.  Macdonald  of  any  in- 
tention to  wrongfully  desert  Capt.  Gordon. 

Then  there  is  one  more  question  to  be  con- 
sidered which  was  set  up  in  defence,  namely,  the 
charge  of  drunkenness  made  against  Capt.  Gordon, 
incapacitating  him  from  his  command.  Now  there 
is  a very  early  case  in  which  the  specified  charges 
were  disobedience,  neglect  of  duty,  and  drunken- 
ness, against  the  mate  of  a ship ; and  there  Lord 
Stowell,  with  his  usual  clearness  and  knowledge 
of  law,  stated  his  opinion.  It  was  tho  case  of  tne 
Exeter,  and  it  is  there  said : “ Upon  tho  matter  of 
drunkenness,  tho  court  will  be  no  apologist  for 
that ; it  is  an  offence  peculiarly  noxious  on  board 
ship,  where  the  sober  and  vigilant  attention  of 
every  man,  and  particularly  of  officers,  is  required. 
At  the  same  time  the  court  cannot  entirely  forget 
that  in  a mode  of  life  peculiarly  exposed  to  severe 
peril  and  exertion,  and,  therefore,  admitting  in 
seasons  of  repose  something  of  indulgence  and 
refreshment,  that  indulgence  and  refreshment  is 
naturally  enough  sought  by  such  persons  in 
grosser  pleasures  of  that  kind,  and,  therefore,  that 
the  proof  of  a single  act  of  intemperance  com- 
mitted in  part  is  no  conclusive  proof  of  disability 
for  general  maritime  employment.  Another  rule 
would,  I fear,  disable  many  useful  men  from  the 
maritime  service  of  the  country”  : {The  Exeter 
2 C.  Rob.  261,  269.)  It  is  true  that  in  that  case 
Lord  Stowell  was  considering  the  offence  of  a 
mate,  and  not  of  a master.  But  in  tho  more 
recent  case  of  The  Thomas  Worthington  (3  W. 
Rob.  128, 133),  decided  by  my  learned  predecessor, 

1 see  ho  says:  “ Cases,  indeed,  may  occur  oven  in 
this  court  where  the  misconduct  may  be  of  such  a 
gross  description  that,  independently  of  any  loss 
sustained  by  the  owners,  the  entire  forfeiture  of 
wages  would  ensue;  as,  for  instanoe,  if  a master 
had  attempted  to  commit  barratry  ; or  if  through- 
out a voyage  he  had  shown  gross  incapacity,  or 
had  been  constantly  drunk.  In  either  of  these 
cases  would  this  court  be  justified  in  pronouncing 
for  any  part  of  his  wages  under  the  contract? 
Unquestionably  not;  ana  if  any  Buch  case  should 
come  before  mo  1 should  not  hesitate  for  a single 
moment  in  rejecting  his  claim  in  toto .”  But  I do 
not  think  that  the  evidence  in  this  case  brings  it 
within  tho  scope  of  these  observations.  It  is  true, 
unfortunately,  and  cannot  be  denied  (and,  indeed. 
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I must  do  Capt.  Gordon  the  justice  to  aay  he  did  I 
not  deny  it)  tnat  he  occasionally  took  more  ardent  j 
liquor  than  he  ought,  and  it  affected  him,  but  not  j 
in  the  way  to  disqualify  him  from  the  discharge 
of  his  duties  as  master.  1 do  not  mean  to  say 
that  if  constant  drunkenness  hod  been  proved, 
although  thcro  had  beeu  a failure  to  show  that 
that  drunkenness  had  resulted  in  the  bad  naviga- 
tion of  the  vessel,  or  loss  to  the  owner,  he  could  not 
by  that  means  have  forfeited  part,  or  whole,  of  his 
wages,  but  I do  not  think  that  the  evidence  here 
comes  up  to  that  mark ; and  although  it  was 
proved  that  he  was,  as  is  vulgarly  said,  sometimes 
worse  for  liquor,  there  is  no  evidence  to  sustain 
the  argument  in  the  defence  that  he  was  guilty  of 
constant  drunkenness,  which  would  incapacitate 
him  from  attending  to  the  business  or  navigation 
of  his  ship. 

Havingurrived  at  these  conclusions  on  the  differ- 
ent points  of  the  case,  the  question  is,  what  the  judg- 
ment of  the  court  must  be.  First  lam  of  opinion  that 
the  captain  is  certainly  entitled  to  his  wages  up  to 
the  time  of  the  second  visit  of  Mr.  Macdonald  to 
Monte  Video,  shortly  after  which  the  master  ought 
to  have  proceeded  to  Port  Gallagos.  I think  that 
from  that  time,  and  during  the  time  that  he  was 
navigating  the  Bhip  against  orders  for  five  months, 
he  is  not  entitled  to  any  wages.  During  the  short 
time  that  elapsed  from  the  period  when  he  left 
Sandy  Point  with  the  ship  until  the  vessel  sailed 
away  from  Santo  Cruz  without  him  after  tbo 
transactions  at  Mount  Lion  Island,  he  ib  entitled  to 
his  wages.  But  1 do  not  think  that  after  that 
time  he  is  entitled  to  any  wages.  Looking  to  all 
the  circumstances,  I think  that  Mr.  Macdonald 
was  justified,  as  1 have  already  stated,  in  taking 
the  ship  away  from  Mount  Lion  Island  and  return- 
ing to  Liverpool,  and  taking  the  vessel  out  of 
command  of  Capt.  Gordon  on  her  homeward 
voyage. 

There  is  one  other  point  that  I have  omitted 
to  notice,  which  I have  not  failed,  however, 
carefully  to  consider.  I suggested  myself  that  it 
might  possibly  be  found  by  this  court  that  how- 
ever much  to  blame  Capt.  Gordon  might  he  for 
disobeying  the  instructions  of  his  owner  during 
those  five  months  so  often  alluded  to,  the 
conduct  of  Mr.  Macdonald  in  putting  tho  vessel 
again  under  his  command,  and  going  with  him 
from  Sandy  Point  to  Santa  Cruz,  might  be  held 
to  be  a condonation  of  Capt.  Gordon's  former  mis- 
conduct. But  I think  that,  looking  to  all  the  cir- 
cumstances of  the  case,  it  cannot  be  so  considered. 
Considering  the  position  in  which  the  owner 
then  was  as  to  obtaining  another  master,  I think 
it  mast  bo  taken  that  he  only  intended  to  act 
under  the  circumstances  as  was  best  for  all  con- 
cerned, without  reference  to  the  master's  past 
conduct,  and  without  prejudice  to  any  course  he 
might  afterwards  choose  to  adopt  with  regard  to 
the  master’s  future  dismissal. 

I shall  make  an  ordor  that  tho  master  is  entitled 
to  one  part,  and  disentitled  to  the  other  part  of  his 
wages,  as  I have  expressed  above.  Of  course  I 
shall  order  a reference  to  show  whether  he  is  in- 
debted to  Macdonald,  and  to  settle  the  balance  of 
accounts,  a part  of  tho  case  I have  carefully  ro- 
frnined  from  entering  upon.  I shall  make  no 
order  as  to  costs. 

Solicitor  for  plaintiff,  J.  H.  E.  GUI. 

Solicitors  for  defendant,  Bateson  and  Go. 


COURT  OF  APPEAL  IN  CHANCERY 

Reported  bj  E.  Stewart  Roche  and  U.  Prat,  Eaqn., 
BarrUlorft-at- Lew . 

Tuesday,  April  28,  1874. 

(Before  the  Loros  Justices.) 

Laing  v.  Zedejt. 

Shipowner  an  stakeholder — Shipper  claiming  lien — 
Hosier  of  bill  of  lading — Interpleader — Parties 
— Costs — Undertaking  as  to  damages — Inquiry. 
Where  there  are  two  or  more  claimants  of  goods  in 
the  hands  of  a stakeholder , the  only  way  in  which 
he  can  protect  himself  is  by  filing  a bill  of  inter- 
pleader. If,  instead  of  doing  so,  he  litigates  with 
the  claimants  separately,  he  must  pay  the  costs  of 
the  successful  claimant. 

Goods  in  the  hands  of  a shipowner  were  churned  by 
the  shipper  under  an  alleged  lien,  and  also  by  the 
holier  of  the  bills  of  lading.  The  shipper  filed  a 
bill  to  restrain  the  shipowner  from  parting  with 
the  goods,  and  the  other  clai mant  brought  an  action 
on  his  bills  of  lading  against  the  shipowner.  To 
restrain  this  action  the  shipowner  filed  a bill,  to 
which  he  did  not  make  the  shipper  a party,  and  an 
injunction  was  granted  on  the  usual  undertaking 
as  to  damages.  The  shipper's  bill  was  dismissed 
with  costs : 

Held  {reversing  the  decision  of  Bacon,  V.C.)  that 
the  bill  of  the  stakeholder  to  restrain  the  action 
brought  by  the  holder  of  the  bills  of  lading  must 
be  dismissed  with  costs,  and  that  the  defendant  to 
that  bill  was  entitled  to  an  inquiry  as  to  damages 
under  the  undertaking. 

This  was  an  appeal  from  a decision  of  Bacon,  V.C. 
The  facts  of  the  case  were  as  follows : 

A Buit  of  Hat  he  sing  v.  Laing  {ante,  p.  170; 
L.  Rep.  17  Eq.  92)  was  instituted  by  a firm 
of  cotton  brokers  claiming  an  alleged  equity 
ou  certain  bales  of  cotton,  shipped  from  Bom- 
bay on  board  tho  steamship  Alabama,  to  restrain 
the  shipowners,  James  Laing  and  Mary  Gourley, 
from  delivering  tho  bales  of  cotton  to  the  Comptoir 
d'Escompte  de  Paris,  the  holders  of  the  bills  of 
lading. 

To  that  suit  tho  Comptoir  d'Escompte  dc  Paris 
wore  not  made  parties,  but  on  the  11th  Oct.,  1870, 
the  solicitor  for  the  plaintiffs  in  that  suit  wrote 
them  a letter  inquiring  whether  they  claimed  the 
cotton,  and  expressing  their  readiness  to  enter  into 
any  arrangement  for  the  sale  of  the  cotton  and  tho 
payment  of  the  purchase  money  into  court,  until 
it  should  be  decided  who  was  entitled  to  it,  and 
requesting  an  early  answer,  os  it  would  be  better 
;f  the  Comptoir  d’K*ootnpte  de  Paris  claimed  the 
tttton,  to  make  them  parties  to  the  suit. 

Notwithstanding  this  letter,  the  Comptoir 
d’Escorapto  do  Paris  on  the  29th  Oct.  1870,  com- 
menced an  action  on  the  bills  of  lading  against 
the  shipowners. 

Thereupon  the  shipowners  filed  their  bill  in 
the  present  suit  to  restrain  the  action  at  law, 
making  Zeden,  the  ship’s  agent  and  the  Comptoir 
d’Escompte  de  Paris  defendants,  but  the  plaintiffs 
in  the  suit  of  Jlaihcsing  v.  Laing  were  not  inode 
parties. 

Subsequently  the  Comptoir  d’Escompte  were, 
tinder  an  order  obtained  on  tho  11th  Oct  1870, 
made  defendants  by  amendment  to  the  suit  of 
Hathesing  v.  Laing , the  bill  in  which  was  ulti- 
mately dismissed  with  costs:  (See ante,  p.  170.) 
Immediately  after  tho  decision  of  llathesing  v. 
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Laing,  the  present  suit,  in  which  an  injunction 
had  been  granted,  came  on  for  hearing  on  the 
question  of  costs. 

The  Vice  Chancellor  hold  that  tho  plaintiffs,  as 
stakeholders,  were  entitled  to  their  costs  out  of  the 
fund. 

From  this  decision  tho  Comptoir  d'Escompte  do 
Paris  appealed. 

Kay,  Q.C.  and  B.  B.  Rogers,  for  tho  nppellants. 
— The  bill  ought  to  have  been  dismissed  with 
costs.  [Lord  Justice  James — We  do  not  entertain 
appeals  on  mere  questions  of  costs.  Is  not  this  an 
appeal  for  costs  P]  When  the  injunction  was  granted, 
it  was  on  the  terms  that  the  plaintiffs  should  give 
an  undertaking  against  damages ; and  it  is  open  to 
us  now  to  get  an  inquinr  what  damages  we  have 
sustained  by  reason  of  our  money  having  been 
locked  up  for  over  three  years.  In  Newby  v.  Har- 
rison (5  L.  T.  Rep.  N.  S.  12;  3 De  G.  F.  <fc  G.  287) 
it  was  decided  that  such  an  undertaking  as  to 
damages  remains  in  force,  notwithstanding  the 
dismissal  of  the  bill.  This  suit,  was  purely  one  to 
restrain  an  action  which  we  had  a perfect  right  to  j 
bring,  and  was  not  at  all  in  the  nature  of  an  inter*  I 
pleader  suit.  The  plaintiffs  ought  therefore  to  have 
hud  their  bill  dismissed  with  costs. 

Miller , Q.O.  and  E.  Beaumont,  for  the  respond-  , 
cuts. — We  never  opposed  the  defendants'  claim, 
and  our  solicitor’s  letter  of  the  11th  Oct.  1870 
shows  that  we  were  disposed  to  do  what  was  right. 
After  receiving  that  letter  the  defendants  brought 
their  action,  while  the  whole  dispute  might  have 
been  settled  in  the  suit  of  Hathesing  v.  Laing. 
This  suit  is  virtually  an  interpleader  suit,  and  by 
the  Comptoir  d'Escompte  being  made  parties  by 
amendment  to  the  othor  suit  all  the  parties  were 
brought  together.  We  are  mere  stakeholders,  and 
should  not  be  put  to  any  expense  in  consequence 
of  a dispute  between  two  parties  as  to  the  goods  in 
our  hands.  They  cited  Nelson  v.  Barter  (2  H.  & 
M.  334 ; 10  L.  Rep.  N.  S.  743.) 

Without  calling  for  a reply, 

Lord  J us  t ice  James  said  : I am  of  opinion  that  the 
decision  of  tho  Vice  Chancellor  cannot  be  sustained 
inthiscase.  The  Comptoir  d'Escompte  de  Paris  hud  a 
clear  legal  right  to  a quantity  of  cotton  not  affected 
by  any  equity  whatever.  Having  that  legal  and 
equitable  right,  they  brought  an  action  against  the 
plaintiffs  in  the  present  suit,  to  which  the  latter  had  no 
defence.  Thereupon  the  bill  in  tho  presont  suit 
was  filed,  on  whicn  it  has  been  shown  that  there 
was  no  eauity.  It  ap|>ears  to  mo  that  the 
Comptoir  d'Escompte  have  sustained  damages  by 
reason  of  that  proceeding,  and  that  they  are  en- 
titled to  have  those  dmnages  ascertained.  It  is 
said  that  the  plaintiffs  in  the  present  suit  were 
mere  stakeholders,  and  that  they  were  therefore 
entitled  to  their  costs  against  the  Comptoir 
d’Escompte.  The  latter  have,  however,  done  no 
wrong.  It  is  said  that  they  ought  not  to  have 
brought  their  action  after  the  injunction  had  been 
granted  in  the  first  suit.  But  there  was  no  in- 
junction against  them,  and  I do  not  quit©  under- 
stand how  the  injunction  was  granted.  It  is  said, 
however,  that  Laing  and  his  co-plaintiff  were 
stakeholders,  and  that  it  was  perfectly  immaterial 
to  them  whether  they  delivered  the  goods  to  tho 
Comptoir  d’Escompte  or  to  the  other  claimants. 
But  the  only  way  in  which  a man  can  avail  him- 
self of  such  a plea  is  by  a bill  of  interpleader. 
The  bill  of  interpleader  is  not  a merely  formal 
thing.  It  is  not  a thing  equivalent  to  a bill  of 


interpleader  that  is  required ; he  must  file  a bill 
of  interpleader.  Such  a bill  does  not  always 
work  complete  justice,  but  it  does  so  os  far  as 
possible.  It  gives  relief  between  the  two 
claimants,  and  it  stops  other  litigation.  It  gives 
the  stakeholder  his  costs  out  of  the  fund,  and  tho 
other  party  is  there  to  indemnify  the  defendant 
who  is  entitled.  Here  the  plaintiffs  have  not 
given  the  Comptoir  d’Escompte  any  chance  of 
getting  their  costs  out  of  the  other  party.  'Ihe 
costs  should  come  out  of  the  fund,  with  a remedy 
over  against  the  wrongful  claimant.  But  it  is 
said  that  the  Comptoir  d'Escompte  ought  not  to 
have  brought  the  action  after  an  injunction  was 
grauted.  In  this  suit,  however,  we  know  nothing 
about  that  injunction.  The  bill  must  be  dis- 
missed, and  dismissed  with  costs.  And  we  must 
direct  an  inquiry  as  to  damages. 

Lord  Justice  Mpllish. — I am  of  the  same 
opinion.  I am  quite  clear  that  at  law  the  remedy 
of  the  Comptoir  d'Escompte  was  solely  against 
the  plaintiffs  in  the  present  suit.  The  defendants 
had  a clear  title  on  the  bills  of  lading  against  the 
plnintiffs,  who.  however,  would  not  deliver  tho 
goods  to  them  because  a thin!  party,  who  had  no 
real  title,  asserted  a claim  to  the  goods.  The  only 
remedy  of  a person  in  the  plaintiff's  position  under 
those  circumstances  is  by  a bill  of  interpleader.  If 
he  does  not  choose  to  file  such  a bill,  but  litigates 
with  both  the  claimants  separately,  he  is  liable  to 
bear  the  costs  of  the  party  who  establishes  his  claim. 

| But  it  is  said  that  this  suit  was  as  good  as  an 
! interpleader  bill.  That  is  not  so,  for  it  did  not 
bring  the  parties  together,  and  it  left  tho  de- 
fendants no  remedy  over  against  the  other 
claimant  for  costs.  I am,  therefore,  of  opinion 
that  the  decision  of  the  Vice-Chancellor  cannot  bo 
upheld,  and  that  this  up  peal  must  be  allowed. 
Solicitors  for  the  appellants,  Lyne  and  Holman. 
Solicitors  for  the  respondents,  Lawless,  Nelson, 
and  Jones. 

COURT  OF  QUEEN'S  BENCH. 

Reported  by  J.  Shobtt  nnd  M.  W.  McKkllaa.  Eeqni., 
Utirtihuv-at-Ltw. 

June  11  and  July  6,  1874. 

Ashcroft  v.  Crow  Orchard  Colliery  Company. 

Charter-party — Demurrage — Dock  regulation* — 
Usual  despatch  of  the  port. 

Where  by  a charter-party  it  is  mutually  agreed 
between  shipowner  and  charterer  that  the  ship- 
owner's ship  is  “ to  be  loaded  with  the  usual 
dispatch  of  the  port , or  if  longer  detained  to  be 

Jt aid  *k)«.  demurrage,”  and  that  the  shiv  is  to  be 
otub  d at  a nanu-d  dock,  by  the  rcgub.Uions  of 
which  no  shipper  could  have  more  than  three 
vessels  loading  in  de  ck  at  the  same  time , and,  by 
reason  of  the  charterer  having  more  than  three 
vessels  entered  in  their  books  which  had  to  be 
landed  in  the  dock  before  that  ship,  the  ship  is 
delayed  an  unreasonable  time,  the  contract  to 
loud  with  the  usual  dispatch  of  the  port  must  be 
considered  as  an  absolute  contract  to  load  with  that 
dispatch  and  within  a reasonable,  time,  indepen- 
dently of  any  other  engagements  of  the  charterers, 
even  if  it  can  be  shown  that  at  the  lime  of  the 
making  of  the  charter-party  the  shipowner  knew 
that  such  persons'  engagements  existed,  and  the 
shipowner  can  recover  demurrage. 
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Tapscott  v.  Balfour,  ante,  vol.  1,  p.  501,  distin- 
guished. 

This  was  an  action  by  a shipowner  against  charterers 
tried  before  Quain,  J.,  at  the  Liverpool  Summer 
Assizes,  1873,  when  a verdict  of  60t.  was  entered 
for  the  plaintiff,  leave  to  move  being  reserved  to 
the  defendants.  A rule  nisi  was  obtained  in  pur- 
suance of  the  leave  reserved,  on  tho  ground  that 
the  facts  proved  did  not,  on  the  true  construction 
of  tho  charter-party,  disclose  any  liability  on  the 
part  of  the  defendants. 

The  first  count  of  the  declaration  set  out  the 
charter-party,  which  provided,  amongst  other 
things,  that  the  defendants  should  load  the 
plaintiff’s  ship  “ with  the  usual  despatch  of  the 
port  ” of  Liverpool.  If  detained,  the  plaintiff  “ to 
be  paid  40*.  per  day  demurrage.”  The  alleged 
breach  was  not  loading  with  the  usual  despatch. 

The  second  count  waB  framed  upon  a me- 
morandum at  the  foot  of  the  charter-party,  by  which 
the  vessel  was  to  “load  in  the  Bramley  Moore  or 
Wellington  Docks,  High  Level  Railway.”  The 
breach  was  not  giving,  or  procuring,  within  a 
reasonable  time  an  order  entitling  the  plaintiff’s 
vessel  to  enter  tho  Baid  docks. 

There  were  also  money  counts  for  demurrage. 

The  pleas  merely  denied  the  contracts,  the 
breaches,  and  the  debt. 

The  judgment  of  the  court  contains  a full  state- 
ment of  the  facts  and  arguments. 

Anjnnall , Q.C.  and  life  inner  showed  cause 
against  the  rule,  and 

Russell,  Q.C.  and  Lnpton  supported  it. 

Tho  coses  cited  and  discussed  were 

Tapucott  v.  Balfour,  ante,  voL  1,  p.  501 ; 27  L.  T.  Rep. 

NS.  710 ; L.  Rep.  8 C.  P.  46 : 

Kell  v.  Anderson , 10  M.  & W.  498 ; 

Kearon  v.  Pearson,  7 H-  & N.  386 ; 

Ford  v.  Cotestoorth,  19  L.  T.  Rep.  N.  S.  634 ; L.  Rep. 

4Q.B.  127  ; 

Harris  v.  Drtesman,  9 Ex.  485  ; 

Robertson  v.  Jackson,  2 C.  B.  412  ; 

Shadjorth  v.  Cory,  32  L.  J.,  79  Q.  B. ; in  error,  379. 

Cur.  adv.  vull. 

July  6. — Lush,  J.  delivered  the  judgment  of  the 
court  (Mellor,  Lush,  Quain,  and  Archibald,  J J.). 
This  was  on  action  for  demurrage  tried  before 
my  brother  Quain  at  Liverpool,  when  a verdict 
was  entered  for  the  plaintiff  for  6GZ.,  being  for  30 
days’  demurrage,  with  leave  to  the  defendants  to 
move  to  enter  a nonsuit,  the  court  being  em- 
powered to  draw  all  inferences  of  fact,  and  to 
amend  the  pleadings  if  necessary.  All  questions 
of  reasonableness  were  to  be  for  tho  court. 

By  the  charter-party,  dated  Liverpool,  the  22nd 
Jan.  1873,  the  master  engaged  to  receive  and  load  on 
board  his  vessel  tho  Christiana  Davies,  of  Barrow, 
a full  and  complete  cargo  of  coal,  about  140  tons, 
and  proceed  to  Belfast  and  deliver  the  same  as  per 
bills  of  lading  at  certain  specified  freight,  &c. 
" To  be  loaded  with  the  usual  despatch  of  the 
port,  and  discharged  25  tons  working  days,  or  if 
longer  detained  to  be  paid  40*.  per  day  demurrage." 
The  defendants  thereby  engaged  to  load  the 
vessel  “ on  tho  above  terms.”  By  a memorandum 
at  the  foot  the  vessel  was  to  load  in  tho  Bramley 
Moore,  or  Wellington  Docks,  High  Level  Railway. 
By  tho  published  dock  regulations,  which  it  must 
be  taken  were  known  to  both  parties,  it  is 
ordered,  amongst  other  things,  that  “ no  vessel  is 
to  be  allowed  to  enter  the  Bramley  Moore,  or 
Wellington  Docks,  to  load  coal  from  the  High 
Level  Railway,  except  upon  the  production  of  a 


jerque  note,  or  a certificate  from  the  master  of 
tho  dock  in  which  tho  vessel  is  lying  at  the  time, 
showing  that  she  is  ready  to  commence  loading, 
and  also  a certificate  from  the  coal  agent  that  she 
is  to  load  coal  at  the  High  Level.  No  coal  agent 
to  be  allowed  to  load  more  than  two  flats  at  the 
cranes  at  the  same  time,  nor  to  have  more  than 
three  vessels  in  the  Bramley  Moore,  or  Wellington 
Docks  (both  inclusive),  loading,  and  to  load  at  the 
cranes  at  one  time.”  “ No  vessel  to  be  entered 
in  the  application  or  berthing  book  before  she  is 
in  either  the  Bramley  Moore,  or  the  Wellington 
Dock : each  vessel  to  be  berthed  in  regular  turn 
as  entered,  if  the  specified  quantity  of  cool  is  at 
the  Sandhills  Station ; if  not,  the  next  vessel  in 
turn  having  sufficient  coal  ready  to  take  the 
berth.  Any  vessel  losing  her  turn  in  consequence 
of  coal  for  her  not  being  ready  at  the  Sandhills 
Statiou,  to  be  considered  first  on  turn  when  the 
coals  are  ready.  Flats  and  vessels  to  follow  the 
same  order  as  to  turn  for  loading,  whether  entered 
for  the  cranes  or  the  shoot.”  It  was  admitted 
that  the  master  obtained  in  proper  time  the 
requisite  certificate  from  the  dock  master  in  which 
tho  vessel  was  lying,  and  that  the  defendants  gave 
I their  certificate  in  proper  time;  also  that  the 
vessel  was  regularly  put  on  the  dock  books,  and 
would  have  been  loaded  without  delay,  had  it  not 
been  for  the  fact,  which  fact  was  unknown  to  the 
master  at  the  time  he  entered  into  the  charter- 
party,  that  the  defendants  acted  as  their  own  coal 
agents,  and  that  they  had  at  the  time  three  ships 
loading  in  the  dock,  and  ten  other  charters  in 
their  books  which  had  priority  over  tho  plaintiff. 
In  consequence  of  these  engagements  the  vessel 
was  not  allowed  to  go  into  dock  till  tho  5th  March, 
a period  of  thirty  days  after  she  was  ready  to  do 
so.  The  loading  was  commenced  and  completed 
on  the  following  day. 

It  was  conceded  that  thirty  days  was  an  un- 
usual period  of  detention,  and  that  the  delay 
was  caused,  not  by  the  pressure  of  business 
in  the  dock,  or  any  inability  on  the  part  of  the 
dock  company  to  facilitate  the  despatch  of  the 
vessel,  for  vessels  booked  after  tho  Christiana 
Davies  by  other  coal  agents  were  loaded  and 
despatched  before  her,  but  solely  by  the  incapacity, 
which  the  defendants  had  placed  themselves  under 
by  their  previous  engagements,  of  getting  a berth 
for  her  at  an  earlier  period.  On  the  other  hand 
it  was  conceded  that  the  defendants  were  guilty  of 
no  delay  which  it  was  in  their  power  to  avoid  con- 
sistently with  their  previous  engagements. 

The  question  is,  then,  what  is  tho  contruct  which 
tho  defendants  entered  into  by  the  charter-party  ? 
The  words  are  not  that  the  vessel  is  to  be  “ loaded 
in  turn  according  to  the  charterer’s  books  or  engage- 
mpnts,”  or  to  be  loaded  *'  next  after  a particular 
vessel,”  or  in  any  other  prescribed  order,  but  " to 
be  loaded  with  the  usual  despatch  of  the  port.” 

Tho  defendants’  counsel  contended  that  these 
words  apply  only  to  a delay  in  tho  process  of  load- 
ing when  the  vessel  has  arrived  at  the  berth,  and 
that  they  have  no  reference  to  a detention  outside 
the  loading  place,  though  caused  by  the  act  or 
default  of  the  charterer,  ami  he  relied  upon  the 
case  of  Kearon  v.  Pearson  (7  H.  & N.  386)  in 
support  of  that  position.  That  case,  however,  by 
no  means  justifies  the  argument  liased  upon  it. 
The  words  of  the  charter  there  were  in  substance 
the  same  as  here,  namely,  “ to  be  loaded  with 
usual  despatch.”  The  facts  were  that  the  loading 
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was,  after  it  had  commenced,  interrupted  by  a 
severe  frost,  which  closed  the  canal  through  which 
the  coals  were  to  be  brought  from  the  pit,  and  thus 

firevented  the  charterer  from  getting  thorn  to  the 
oading  place ; and  the  court  held  the  meaning  of 
the  clause  to  be  that  the  vessel  should  be  loaded 
with  the  usual  despatch  of  persons  who  had  a cargo 
in  readiness  at  the  dock  for  the  purpose  of  loading, 
and  therefore  that  the  charterer  was  responsible 
for  the  delay  occasioned  by  the  frost.  So  far  from 
supporting  the  argument  that  the  charterer  is  not 
liable  for  delay  occasioned  by  his  own  act  or 
default,  that  case  establishes  that  the  engagement 
to  load  “ with  the  usual  despatch  ” is  absolute, 
and  admits  of  no  qualification  bo  as  to  dispense 
with  performance,  oven  where  the  performance 
was  hindered  by  a casualty  which  the  charterer 
could  not  prevent.  It  is  true  the  delay  in  that 
case  occurred  during  the  process  of  loaning,  and 
the  court  hud  not  to  consider  what  would  have 
been  the  effect  of  a detention  at  the  dock’s  mouth  ; 
but  we  see  no  reason  for  limiting  tho  obligation  to 
the  mere  process  of  loading.  It  undoubtedly 
includes  that  process,  and  requires  it  to  bo  done 
with  tho  usual  despatch ; but  we  are  of  opinion 
that  it  goes  further,  and  covers  the  whole  period 
from  the  time  when  the  vessel  is  at  tho  port  and 
is  placed  at  the  disposal  of  tho  charterer  there  in 
a condition  to  receive  the  cargo.  The  object  is  to 
provide  agaiust  unusual  delay  on  tho  part  of  tho 
charterer  in  putting  tho  cargo  on  board,  and 
whether  the  delay  occurs  in  the  course  of  loading 
or  before  the  loading  commences,  whetber  it  con- 
sists  in  keeping  tbo  vessel  outside  or  inside  the 
dock,  is  obviously  immaterial.  The  question  is 
whether  the  vessel  is  at  his  disposal,  and  whether 
the  detention  is  his  act.  If  so,  the  contract  is 
broken  as  much  in  the  one  case  os  in  the  other. 

It  was  further  contended  that  the  vessel  could  not 
be  said  to  have  been  ready  to  receive  cargo  so  long 
as  she  lay  outside  tho  dock,  that  it  iB  the  duty  of 
the  shipowner  to  find  his  way  into  the  dock,  aud 
that  he  takes  the  risk  of  any  obstacles  which  occur 
to  prevent  his  getting  there;  and  Tapscott  v. 
Balfour  (ubi  sup.)  was  relied  on  in  support  of 
this  argument. 

In  tne  case  of  Tapacott  v.  Balfour  there  was 
a charter  under  which  the  ship  was  ordered 
to  load  in  one  of  the  docks  mentioned  in 
this  charter — tho  Wellington  Dock — which  was 
governed  by  the  same  regulations  as  the  Bram- 
ley  Moore  Dock.  The  vessel  was  detained  there 
as  in  this  case  outsido  the  dock,  and  for  a 
similar  reason,  namely,  because  the  coal  agent  who 
had  the  loading  for  the  charterer  had  not  only 
three  vessels  in  the  dock  at  the  time,  but  two 
others  booked  to  come  in  before  the  plaintiff’ s. 
The  Court  held  that  the  lay  days  commenced  only 
from  the  time  when  the  vessel  was  admitted  into 
the  dock,  the  loss  arising  from  being  kept  outside 
by  virtue  of  the  dock  regulations  being  a loss,  the 
risk  of  which  was  undertaken  by  the  shipowner. 
At  first  sight  that  case  appears  to  bear  a close 
resemblance  to  the  present  case,  and  it  is  not  to 
be  wondered  at  that  the  defendants’  counsel 
strongly  relied  upon  it  as  an  authority  in  his 
favour.  But  when  examined  the  supposed  resem- 
blance disappears.  The  words  of  that  charter  were 
“the  vessel  shall  proceed  direct  to  any  Liverpool 
or  Birkenhead  dock  as  orderod  by  charterer,  and 
there  load  in  tho  usual  and  customary  manner  a 
full  and  complete  cargo  of  coals.”  The  court  held 


that  this  stipulation  applied  to  the  mode,  and  nob 
to  the  time  of  loading.  “ There  is,”  says  Bovill, 
C.  J.,  “ no  express  stipulation  with  respect  to  tho 
time  at  which  the  loading  is  to  commence,  exoept 
that  it  is  not  to  commence  before  the  1st  July. 
Then  what  is  the  ordinary  rule  under  such  circum- 
stances where  the  port,  but  no  particular  place  in 
the  port, to  which  the  vessel  is  to  proceed  is  named? 
It  means  that  the  time  is  to  commence  from  tho 
arrival  of  the  vessel  at  tho  usual  place  of  loading 
in  that  port.  The  stipulation  is  in  effect  that  tho 
vessel  shall  proceed  to  the  Wellington  Dock,  and 
thore  load  her  cargo.  Therefore  the  lay  days  do 
not  commence  till  she  has  got  into  the  Wellington 
Dock.  If,  by  reason  of  the  dock  regulations,  she 
cannot  enter  into  that  dock  before  a certain  time, 
the  I088  by  such  delay  must  fall  on  the  ship- 
owners.” 

Assuming  this  construction  of  the  clause  in 
that  oharter  to  be  the  correct  one,  the  grounds 
of  the  Judgment  are  inapplicable  to  the  present 
case.  The  intention  of  tne  parties  here  was  evi- 
dently that  the  charterer  should  not,  and  the  words 
bind  him  that  he  will  not,  detain  the  vessel,  for  want 
of  cargo,  beyond  the  usual  and  ordinary  period  of 
delay  at  the  dock.  Evidence  was  given  to  show 
that  the  plaintiff'  might,  if  he  hod  chosen,  have  ob- 
tained information  from  tho  dock  master  before  he 
entered  into  the  contract  as  to  the  number  of 
vessels  which  the  defendants  had  in  the  dock  and 
on  their  books,  but  ho  was  under  uo  obligation  to 
do  so,  and  it  would  have  been  immaterial  if  he  had, 
and  if  it  were  shown  that  lie  know  these  facts.  Wo 
construe  the  stipulation  as  a contract  by  the  char- 
terer that  he  will  load  with  the  usual  despatch,  and 
it  is  no  answer  to  say  that  he  was  unable  to  do 
so;  nor  would  it  be  any  more  an  answer  lo  say 
that  the  plaintiff  knew  it. 

The  groupd  on  which  leave  was  reserved  having 
failed,  the  verdict  stands  for  the  amount  agreed  on 
at  the  trial. 

Rule  discharged. 

Attorneys  for  plaintiff,  Gregory  and  Co.,  for  II. 
Brenner,  Liverpool. 

Attorneys  for  defendants,  Venn  and  Son. 


EXCHEQUER  CHAMBER. 

APPEAL  PROM  TUB  COURT  OP  COMMON  PLEAS. 

Re  ported  by  Juux  Ross,  Esq.,  Barrister-si- Law. 

Feb.  6 and  June  16,  1874. 

RODOCANOCHI  AND  OTHERS  V.  ELLIOTT. 

Marine  policy — Terrene  risk — Goods  in  besieged 
town — “ Restraint  of  princes  ” — Notice  of  aban- 
donment— Total  loss. 

A marine  policy  in  the  ordinary  Lloyd's  form 
against  the  usual  perils,  inchuling  “ arrests, 
restraints , ami  detainments  of  princes on  goods 
which  are  expressed  in  the  policy  to  be  earned  by 
a route,  which  is  ( within  the  knowledge  of  the 
underwriters)  partly  by  sea  and  partly  by  land, 
covers  the  risk  of  transit  both  by  land  and  water , 
and  if  the  goods  are  lost  by  the  perils  insured 
against  whilst  upon  land,  the  assured  are  entitled 
to  recover. 

Where  goods  insured  under  a policy  covering 
terrene  risks,  and  against  (inter  alia)  “ arrests, 
restraints,  and  detainments  of  princes ,”  are  in 
course  of  their  transit  detained  in  a town  by 
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reason  of  that  town  being  regularly  besieged,  the 
detention  is  a “ restraint  of  princes”  within  the 
meaning  of  the  policy,  which  will  give  the  assured 
the  right  to  abandon  and  claim  as  for  a total  loss. 
Plaintiffs  effected  an  insurance  with  the  defendant 
by  a Lloyd' 8 policy  in  the  ordinary  form,  “ lost 
or  not  lost,  at  and  from  Japan  Shanghai  to 
Marseilles  Leghorn  *—  London,  via  Marseilles 
Southampton , and  whilst  remaining  there  for 
transit,”  on  silks,  against  the  usual  perils — 
“ arrests,  restraints,  and  detainment  of  princes” 
and  it  was  agreed  that  the  silks  should  be 
shipped  by  any  of  three,  named  lines  of  steamers, 
one  of  which  was  the  Messageries  Imperiales. 
That  company,  as  was  well  known  to  underwriters, 
always  sent  such  goods  overland  through  France, 
i.e.,  by  the  Lyons  Railway  from  Marseilles  to 
Paris,  and  thence  by  the  Northern  Railway  to 
Boulogne,  and  thence  to  London. 

The  silks  were  shipped  at  Shanghai,  for  London,  on 
board  rt  steamer  of  the  Messagencs  Imperiales, 
and  reached  Marseilles  on  the  27 th  Aug.  1870. 
There  was  then,  and  f nan  the  lbth  July  previously 
had  been,  war  between  France  and  Germany . The 
silks  were  despatched  by  the  Lyons  Railway,  and 
arrived  in  Paris  on  or  before  the  1 '3th  Sept.  The 
German  armies,  which  were  at  that  time  advancing 
upon  and  gradually  surrounding  Paris,  on  the 
1 9th  completely  invested  it,  held  military  pos- 
session oj  all  the  roads  leading  out  of  Parts,  and 
prevented  communication  between  it  and  all  other 
places,  by  reason  whereof  it  teas  impossible  to 
remove  the  silk  from  Paris. 

This  state  of  siege  continued,  and  on  the  29th  Sept., 
while  the  silks  were  detained  in  Paris,  the  plain- 
tiffs gave  notice  of  abandonment  to  the  under- 
writers : 

Held  (affirming  the  judgment  of  the  court  below 
(ante,  p.  21),  that  the  policy  covered  the 
terrene  risk  of  the  land  transit,  that  the  goods 
were  lost  by  the  perils  insured  against,  viz., 
restraint  of  princes ; that  notice  of  abandonment 
was  given  in  reasonable  time ; and  that,  there- 
fore, the  plaintiffs  were  entitled  to  recover  the  sum 
insured  from  the  underwriter 9 as  for  a total  loss. 
Error  from  a decision  of  the  Court  of  Common 
Pleas  in  favour  of  the  plaintiffs  upon  asocial  case, 
which  is  set  out,  with  the  arguments,  in  the  report 
below  (ante,  p.  21). 

Day,  Q.C.  (with  him  J.  C. Mathew),  for  the  de- 
fendants.— The  doctrine  of  abandonment  in  insu- 
rance law  is  that  the  person  abandoning  must  be 
in  a position  to  abandon.  The  plaintiffs,  however, 
had  no  property  in  the  silks  at  the  time  of  the  so- 
called  alxandonmetit.  for  they  had  previously  sold 
the  goods  to  arrive  in  London,  and  therefore  could 
not  pass  the  property  in  them  to  the  underwriters. 
[Qcain,  J. — But  the  sub- vendees  were  interested 
in  the  policy  which  was  no  doubt  made  for  their 
benefit.]  The  sale  of  the  goods  “ to  arrive  ” was 
indeed  contingent,  and  did  not  pass  the  property 
in  them  until  their  nrrival.  But  when  they  did 
arrive  t hey  lwcame  the  property  of  the  purchasers, 
who.  although  not  hound  to  lake  them  when  they 
arrived  so  late,  were  yet  entitled  to  do  so  if  they 
chose.  [Bramwelt.,  B. — This  point,  which  was 
not  made  below,  divides  itself  into  two:  First, 
rouldthe  plaintiffs  abandon?  secondly,  assuming 
that  they  could,  would  the  fact  of  the  vendees  sub- 
sequently taking  possession  alter  the  effect  of  the 


abandonment  P]  On  the  7th  Oct.  1870,  when  tho 
notice  of  abandonment  was  given,  the  vendees 
were  entitled  to  the  silks.  In  Jardine  v.  Leathley 
(7  L.  T.  Rep.  N.  S.  783 ; 3 B.  AS.  700),  it  was  held 
that  the  deposit  of  a policy  of  insurance  on  a ship 
at  sea,  which  is  afterwards  injured  by  perils  insured 
against  and  condemned,  does  not  invest  the  deposi- 
tary with  implied  authority  to  give  notice  to  the 
underwriters  of  abandonment  as  for  a total  loss. 
Quaere,  if  there  were  a mortgage  of  the  ship.  But 
here  the  plaintiffs,  having  given  the  whole  interest 
to  the  sub-vendees,  even  although  the  property 
bad  not  passed,  cannot  give  notice  of  abandonment. 
Secondly,  the  policy  did  not  apply  to  the  goods  in 
Paris,  j Prima  facte,  a policy  of  marine  insurance 
contemplates  sea  and  not  land  risks : ( Harrison  v. 
Ellis,  7 E.  & B.  465.)  Tho  temporary  deposit  of 
the  goods  on  a sand  bank,  in  the  case  of  Petty  v. 
The  Royal  Exchange  Insurance  Company  (1  Burr. 
341)  was  a usual  course  of  proceeding  well  known 
to  the  underwriters.  [Bramwell,  B. — Your  general 
proposition  may  be  correct.  Indeed,  it  is  a truism 
to  say  that  a maritime  policy  is  limited  to  sea  risks, 
but  regard  must  be  had  to  the  words  of  this  par- 
ticular policy.]  (The  argument  below  on  the  terms 
of  the  policy  was  repeated.)  Thirdly,  there  was  no 
loss;  (1),  within  the  terms  of  the  policy;  (21,  by 
restraint  of  princes;  (3),  entitling  the  assured  to 
give  notice  of  abandonment.  As  to  Qeipel  v. 
Smith  {ante  vol.  1,  0.268  ; 26  L.  T.  Rep.  N.  S. 
361 ; L.  Rep.  7 Q.B.  404),  relied  on  wnlra, 
it  is  distinguishable  upon  the  plaiD  ground 
of  the  wide  distinction  between  an  event  operating 
as  an  excuse  lor  nonperformance  of  a charter,  ana 
one  creating  a total  loss  as  against  an  underwriter. 
He  cited  also  Hadkinson  v.  Robinson  (3  Bos.  & P. 
302).  [Qcain,  J.,  referred  to  Anbert  v.  Gray  (3 
B.  & S.  163).]  There  the  vessel  was  actually  taken 
possession  of  by  the  sovereign,  and  the  goods 
compulsorily  put  ashore.  So  long  as  the  goods  are 
under  the  control  of  their  owner  there  is  no  loss; 
there  must  be  un  exercise  of  the  restraining  power 
in  ran. 

Field,  Q.C.  (with  him  Thesiger,  Q.C.)  for  the 
plaintiffs. — [Br  am  well,  B. — Wo  need  not  trouble 
you  upon  the  question  as  to  the  goods  being 
covered  by  the  policy  during  transit  through 
France,  nor  upon  the  point  as  to  whether  the  plain- 
tiffs were  competent  to  abandon  them.]  Then, 
first,  there  was  a restraint  of  princes  of  an  un- 
certain and  indefinite  duration ; secondly,  there 
was  a loss  thereby.  [Qcain,  J. — Do  you  maintain 
that  Hadkinson  v.  Robinson  (sup.)  is  wrong  P]  If 
necessary;  but  we  need  not.  It  is  obsolete,  aud 
moreover  in  ScJnnidt  v.  United  Insurance  Company 
(l  Johns.  249,  §.  896),  Kent,  C.J.,  says,  “As  to 
whether  a blockade  of  the  port  of  destination  be  a 
peril  within  the  policy,  the  only  caso  in  the 
English  books  that  appears  to  have  a bearing  on  the 
question  is  that  of  Hadkinson  v.  Robinson  (3 
Bos.  <fc  Pull.  389).  The  court  there  considered  that 
the  port  of  destination  being  shut,  was  a peril 
acting  collaterally  only,  and  not  directly  upon  tho 
subject.  But  that  case  arose  upon  the  special 
memorandum  in  the  policy,  which  required  a |ieril 
Operating  to  the  total  destruction  of  tlie  article  in- 
sured. It  is  not  an  authority  beyond  the  question 
arising  upon  that  memorandum  ; for  with  respect 
to  the  loss  of  the  voyage,  by  reason  of  a blockade 
of  tho  port  of  discharge,  the  peril  operates  as 
directly  as  any  other  restraint  or  detention”  (p. 
j 264).  That  was  a blockade  at  the  port  of  dcstina- 
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tion.  He  cited  also  the  authorities  relied  on 
below: 

Salt ut  v.  United  Insurance  Company,  15  Johns. 

M3; 

Oliveira  ▼.  The  Onion  Insurance  Company,  3 Wheat. 

183  ; 4 Cart.  193 ; 

Roux  v.  Salvador,  3 Bing.  N.  C.  266; 

Barker  ▼.  Blake  , 9 East,  283  ; 

Bird  ▼.  Jones.  7 Q.  B.  742 ; 

Oeipel  ▼.  Smith,  ante,  vol.  1,  p.  268 ; 26  L.  T.  Rep. 

N.  8.  361 ; L.  Rep.  7 Q.  B.  404. 

And  also 

1 iJoer  on  Insnranoe,  111-114; 

2 Parsons  on  lusaranae,  185  ; 

Wheaton  on  International  Law,  819  ; 

The  Express,  ante,  voL  1,  p.  355 ; 26  L.  T.  Rep.  N.  8. 

956 ; L.  Rep.  3 Adm.  597  ; 

The  San  Roman,  ante,  vol.  1,  pp.  3-47,  603  ; 26  L.  T. 

Rep.  N.  8.  948 ; L.  Rep.  3 Adm.  583. 

Bay,  Q.C.,  in  reply. — Gcipel  v.  Smith  (cup.) 
made  a distinction  between  n restraint  of  princes 
likely  to  last  so  long  as  to  entitle  the  shipowner 
to  say,  “ I cannot  complete  my  contract,"  and 
restraint  which  would  entitle  an  owner  of  goods  to 
claim  insurance  money  lor  a constructive  total  loss. 
The  American  cases  cited  havo  now  become  dis- 
used ; und,  in  America,  the  courts  hold  that  a 
blockade,  whether  by  blocking  a vessel  in  or  out  of 
a port  is  restraint  of  princes ; but  if  thoso  were 
decided  by  analogy  between  a blockade  and  ati 
embargo,  there  is  a wide  difference,  for  an  embargo 
is  in  the  nature  of  a preliminary  declaration  of 
ua*i  war,  whereas  blockade,  on  the  contrary,  no 
oubt  interferes  with  the  liberty  of  the  chip,  but 
not  with  the  goods.  [Quain,  J. — The  enemy  would 
interfere  with  the  goods  also  if  they  were  going 
away.]  The  mere  declaration  of  a blockade  is  no 
declaration  of  war  against  neutral  ships.  [Quain, 
J. — From  p.  656  of  1 Duer  ou  Marine  Insurance, 
the  author  seems  to  think  that  there  is  more  force 
in  a siege  than  in  a blockade.]  In  Roux  r.  Salvador 
(3  Bing.  N.  C.  246),  Abinger,  C.B.,  says,  at  p.  286 : 
“ There  may  be  a forcible  detention  which  may 
speedily  terminate,  or  may  last  so  long  as  to  end 
in  the  impossibility  of  bringing  the  ship  or  the 
goods  to  their  destination,"  when  . . . "if  a pru- 
dent man,  not  insured,  would  decline  any  further 
expense  in  prosecuting  an  adventure  the  termina- 
tion of  which  will  probably  never  bo  successfully 
accomplished,  a party  insured  may  for  bis  own 
benefit,  as  well  as  that  of  the  underwriter,  treat 
the  case  as  one  of  total  loss,  and  demand  the  full 
sum  insured."  Here  there  were  no  such  circum- 
stances as  justified  abandonment.  In  1 Arnould 
on  Marine  Insurance,  p.  676,  tho  difference  between 
the  continental  law  and  our  own  os  to  abandon- 
ment is  pointed  out,  and  it  is  said  that  " In  thiB 
country,  however,  it  has  been  repeatedly  decided, 
and  must  now  be  taken  as  clear  insurance  law,  that 
neither  interdiction  of  trade  at  the  port  of  destina- 
tion after  r<Bk  commenced,  nor  interception  of  the 
voyage  by  blockade,  or  by  the  imminent  and  pal- 
pable danger  of  capture  or  seizure,  amounts  to  a 
risk  for  which  English  underwriters  are  answerable 
under  the  common  form  of  policy,  either  as  an 
* arrest,  restraint,  and  detention/  or  in  any  other 
way  whatever.”  Cur.  adv.  vult. 

June  16.— -Judgment  of  the  court  (Bramwoll  and 
Pigott,  BB.,  Quain  and  Archibald,  JJ.,  and  Amph- 
lett,  B.)  was  now  delivered  by 

Bramwell,  B. — Tho  first  point  made  by  the 
defendant  in  tho  argument  before  us  venr  faintly, 
and  not  at  all  in  the  court  below,  was  that,  sup- 
posing there  was  a loss  within  the  policy,  there 
Yol.  IL,  N.S. 


was  no  right  of  abandonment,  the  plaintiff's  having 
Bold  the  goods  insured,  and  the  vendees  having 
claimed  them  on  their  arrival.  The  answer  is,  that 
if  the  plaintiffs  had  the  right  of  abandonment  they 
did  abandon,  und  the  abandonees,  the  underwriters, 
thereby  acquired  all  the  rights  of  the  assured, 
including  their  right  to  the  price  of  the  goods  from 
the  vendees. 

The  second  point  made  by  tbe  defendant  was, 
that  the  policy  was  limited  to  marine  risks. 
What  was  in  contemplation  of  tho  parties  does 
not  matter,  though  we  do  not  doubt  that  the 
assured  must  have  had  tho  whole  journey  in  view. 
We  muRt  see  what  the  policy  says.  It  seems  to  us 
that  it  very  clearly,  in  words,  includes  the  whole 
transit  by  land  as  well  oa  by  sea.  The  words 
are : “ At  and  from  Shanghai  to  Marseilles  and 
London,  vid  Marseilles."  The  slovenly  mode 
of  saying,  " if  the  words  were  critically 

examined,  might  make  a difficulty,  though  not 
on  this  question ; but  bearing  in  mind  the 
course  of  carriogo  and  transit  found  in  tho 
case,  there  ran  be  no  doubt  that  the  voyage 
or  journey  described  includes  a land  passage 
through  France.  No  doubt  many  of  the  perils 
are  sea  perils  exclusively ; “ perils  of  the  seas  ” are 
named,  but  many  are  common  to  land  and  sea,  as 
“ firo  ” and  "thieves.”  With  respect  to  tbe  argu- 
ment that,  as  all  risks  of  craft  are  mentioned,  it 
follows  that  while  inland  there  is  no  insurance,  the 
answer  is,  that  those  words  are  necessary  to  cover 
the  risk  of  tbe  original  embarkation  and  final  land- 
ing, which  would  not  be  included  in  tbe  words  "at 
and  from,”  and  " shall  bo  arrived  at.”  We  see 
nothing  to  make  us  limit  the  plain  words  of  the 
policy  to  the  sea  part  of  tho  transit. 

There  remains  the  question  of  whether  there  has 
been  a loss  from  a peril  within  the  policy.  For,  if  so, 
it  seems  to  uh  there  was  a right  to  abandon,  there 
being  a loss  of  the  goods ; the  assured  having  lost 
all  control  over  them  for  an  indefinite  time,  which 
might  extend  to  such  a period  as  to  cause  at  least 
a loss  or  failure  of  tbe  particular  adventure,  and 
possibly  a total  loss  of  the  goods,  or  more  or  less 
damago  to  them.  In  such  a case  the  assured  has 
a right  to  throw  the  risk  on  tho  underwriter: 
(Phillips  on  Insurance,  p.  1620.) 

Now  the  facts  found  are,  that  the  goods  safely 
arrived  at  Paris ; that  on  the  10th  Sept,  carriage  by 
railway  from  Paris  to  Boulogne  became,  ana  till 
after  the  commencement  of  this  suit  continued,  im- 
possible, in  consequence  of  tho  German  armies 
having  taken  possession  of  parts  of  the  railway  and 
intercepted  all  communications  thereby  between 
Paris  and  Boulogne.  This  was  the  usual  way  in 
which  such  goods  wore  sent  from  Marseilles,  en 
route  to  London.  It  was  not  said  that  they  could  not 
have  been  sent  to  Havre  or  other  ports,  but  wc  think 
this  immaterial.  For,  supposing  they  could  and 
ought  to  have  been,  but  were  not,  supposing  that 
in  this  the  carriers  were  guilty  of  a breach  of  duty, 
that  would  not  make  the  loss  tho  less  a loss  to  tho 
assured.  It  is  afterwards  found  that  while  the 
silks  remained  at  Paris,  ou  the  19th  Sept,  the 
German  armies  completely  invested  Paris,  and 
that  from  that  day  until  the  commencement  of  the 
action  they  completely  surrounded  and  besieged 
Paris,  and  held  military  possession  of  all  roads 
leading  out  of  Paris,  and  prevented  communication 
between  Paris  and  all  other  places,  by  reason  whereof 
it  was  impossible  to  remove  the  silks  from  Paris. 
The  result  of  this  state  of  things  undoubtedly 
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was,  that  the  goods  were  prevented  from  leav- 
ing Paris,  and  the  whole  adventure  broken  up, 
and  ho  continued  at  the  time  when  the  notice  of 
abandonment  whs  given,  and  up  to  the  commence- 
ment of  the  action. 

We  are  of  opinion  that  this  amounts  to  a con- 
structive total  loss  of  the  goods  by  restraint  of 
kings  and  princes,  within  the  terms  of  the  policy. 
This  is  not  a mere  temporary  retardation  of  the 
voyage,  but  a breaking  up  of  the  wholo  adventure. 

It  is  well  established  that  there  may  be  a loss 
of  the  goods  by  a loss  of  the  voyage  in  which 
the  goods  are  being  transported,  if  it  amounts, 
to  use  the  words  of  Lord  Ellenborough,  “ to  a 
destruction  of  the  contemplated  adventure :”  (.!»- 
demon  v.  Wallin,  2 M.  & S.  210 ; Barker  v.  Blake*. 
9 East,  283.) 

But  it  is  said  that  there  has  been  no  loss 
of  the  goods  by  restraint  of  kings  and  princes 
in  this  case,  because  there  has  been  no  specific 
action  on  the  goods  themselves.  It  is  true  that 
there  was  no  actual  seizure  or  arrest  of  the  goods, 
nor  was  there  any  specific  or  public  order  prohi- 
biting the  transport  of  goods  from  the  besieged 
citjr ; but  the  city  in  which  the  goods  were  was 
besieged  and  completely  invested,  all  commerce  was 
stopped,  and  the  goods  were  as  effectually  pre- 
vented from  coming  out  as  if  they  were  actually 
seized  by  the  German  army.  What  we  have  to  look 
at  is  whether,  by  the  immediate  and  direct  pressure 
of  the  German  army,  the  goods  were  prevented 
from  reaching  their  destination.  A siege  like  the 
present,  which  wna  intend**!  to  reduce  the  besieged 
place  by  famine,  is  a prohibition  of  all  commoreo 
and  intercourse  with  tne  besieged  place.  Neutrals 
would  have  no  right  to  cross  the  German  linos  in 
order  to  bring  out  their  goods,  or  for  nny  other 
purpose  that  would  or  might  in  the  least  interfere 
with  the  military  operations.  In  the  case  of  a 
maritime  blockade,  neither  the  ships  nor  the  goods 
on  board  of  them  within  the  port,  and  which  are 
prevented  from  coming  out,  are  seized  or  arrested, 
or  in  the  actual  possession  of  the  blockading  force; 
there  is  no  specific  action  on  the  ships  or  goods 
beyond  the  prohibition  against  leaving  the  port. 
But  Barely  they  are  “ restrained  ” from  coming  out, 
and  the  prosecution  of  the  adventure  is  thereby 
effectually  impeded.  We  quite  agree  with  the 
opinion  expressed  on  this  subject  by  the  Supremo 
Court  of  the  United  Stntes,  in  Oliveira  v.  Union 
Insurance  Company  (3  Wheat.  183),  and  which  was 
quoted  before  us,  that  the  inhabitants  of  a besieged 
town,  or  the  ships  in  a blockaded  port,  may  be 
properly  said  to  bo  44  restrained  ” from  coming  out 
by  the  action  of  the  besieged  army  or  blockading 
force.  A siege,  where  the  place  is  completely  sur- 
rounded and  invested,  is  a stronger  case  than  a 
mere  maritime  blockade.  In  the  latter  case,  the 
land  communications  are  unaffected,  and  the  com- 
merce by  sea  only  is  interdicted.  But  we  are  un- 
able to  draw  any  material  or  substantial  distinction 
between  the  two,  so  far  as  they  operate  to  prevent 
or  rest  rain  all  intercourse  or  commerce,  or  the  entry 
into  or  exit  of  any  goods  from  the  besieged  or 
blockaded  places.  Grotius,  Book  3,  I.  5,  places 
ovjndum  obsesstim  vel  port  us  clausus,  exactly  on 
the  samo  footing  as  rcgnrdp  the  right  of  neutrals 
to  hold  commerce  with  the  belligerents ; and  Lord 
Stowell’s  definition  of  n blockade  is  still  more  np- 
licahle  to  a siege  like  the  Biege  of  Paris  than  to  a 
lockade  merely  maritime.  “ A blockade,”  he 
says,  " is  a sort  of  circumvallation  round  a place 


by  which  all  foreign  connection  and  correspondence 
is,  as  far  ns  human  forco  can  effect  it,  to  be  entirely 
cut  off.  It  is  intended  to  suspend  the  entire  com- 
merce of  that  place,  and  a neutral  is  no  more  at 
liberty  to  assist  the  traffic  of  exportation  than  im- 
portation (The  Vrow  Judith,  1 C.  Rob.  152.) 

If,  therefore,  the  effect  of  the  siege  of  Paris  was  to 
cut  off  entirely  all  foreign  connection  and  corres- 
pondence, we  think  that  the  goods  in  this  case  were 
restrained  or  prevented  from  leaving  Paris  by  the 
operation  of  that  siege.  It  appears  to  us  that  the 
words,  “restraint  and  detainments  of  all  kings, 
princes,  and  people  of  what  nation,  condition, 
or  quality  Boever,”  are  wider  and  more  compre- 
hensive words  than  those  which  precede  thorn, 
and  that  they  include  and  cover  the  case  now 
under  consideration.  And,  as  a verbal  matter,  wo 
may  observe  that  “restraint”  is  a word  more 
properly  applicable  to  persons  than  to  goods,  so 
that  a restraint  of  goods  means  a restraint  of  thoso 
having  the  custody  of  goods.  We  cannot  help 
thinking  that  the  doubt  arises  through  the  speedy 
arrival  of  these  goods  uninjured.  Had  they  been 
reliable  goods  destroyed  by  the  delay,  it  would 
difficult  to  say  their  loss  was  not  caused  by  re- 
straint of  princes. 

For  these  reasons  we  are  of  opinion  that  the 
goods  insured  by  the  present  policy  were  either 
restrained  from  leaving  Paris,  or  were  detained 
within  Paris  by  the  immediate  and  direct  action 
of  the  German  army,  and  were  therefore  so  lost  by 
one  of  the  perils  insured  against,  as  to  ontitle  the 
assured  to  abandon  them  to  the  underwriters  and 
ciaim  for  a total  loss.  Wc  think,  therefore,  that 
the  judgment  of  the  court  below  ought  to  bo 
affirmed.  Judgment  atfinned. 

Attorneys  for  plaintiffs,  Markby  and  Terry. 
Attorneys  for  defendant,  Bulb,  and 

Walton. 


COURT  OP  ADMIRALTT 

Reported  by  J.  P.  Jlsnxai.l,  Es  j.,  Barrlater-at-Law. 

Thursday,  June  4, 1874. 

. Tns  Meble. 

Collision — Damage  to  pier  by  ship— Harbours, 
Docks , and  Biers  Clauses  Act  1847 — Liability  of 
ship  for  inevitable  accident — Rights  of  under- 
takers— Transfer  by  liquidator  under  Companies' 
Act  1862. 

The  owners  of  a pier , who  are  undertakers  within 
the  meaning  of  the  Harbours,  Docks,  ami  Biers 
Clauses  Act  1847,  acquire,  under  sect.  74  of  that 
Act,  a mantime  lien  in  respect  of  any  damage  done 
to  their  pier  by  a ship,  and  may  proceed  in  rem- 
to  recover  that  damage  in  the  High  Court  of  Ad- 
miralty, and  the  shipowners  are  debarred  by  sect. 
74,  from  setting  up  the  defence  of  inevitable 
accident. 

Dennis  t>.  Tovell  (27  L.  T.  Rep.  N.  8.  482 ; L.  Rep. 
8 Q.  B.  10)  followed.(a) 

(a)  COURT  OF  QUEENS  BENCH. 

Nor.  13, 1872. 

Dennis  (app.)  t*.  Tovell  (reep.) 

This  was  a case  stated  by  the  Justicos  of  Suffolk 
under  20  & 21  Viet  A 43.  A complaint  was  pre- 
ferred before  the  magistrates  against  the  appellant  by 
the  respondent  under  sects.  74  and  75  of  10  Viet.  a.  27 
charging  that  the  appellant  was  owner  of  a certain 
vessel  called  the  Av a,  which  said  vessel  on  the  27th  8ej>t. 
1871  did  damage  to  tho  pier  and  works  of  the  Harwich 
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"Where  a limited  company,  duly  constituted  by  pro- 
visional order  made  under  the  General  Piers  and 
Harbours  Act  1861  and  1862,  as  the  undertakers 
of  a pier,  within  the  meaning  of  the  Harbours, 
Docks,  and  Piers  Clauses  Act  1847,  is  voluntarily 
wound-up , and  its  property  sold  by  the  liquidator, 
a purchaser  of  the  pier  has  transferred  to  him  both 
the  property  and  the  rights  of  the  original  under- 
taker, becomes  the  undertaker , within  the  meaning 
of  the  last-mentioned  Act,  and  can  recover  against 
a ship  for  damage  done  to  his  pier  by  that  ship, 
although  such  damage  le  the  result  of  inevitable 
accident. 

This  was  a cause  of  damage,  instituted  on  behalf 
of  David  Laid  law  and  Robert  Laidlaw,  of  London, 
engineers  and  ironfounders,  owners  of  the  Deal 
Pier,  in  the  county  of  Kent,  ngaiust  the  barque 


Harbour  Conservancy  Board  to  the  amount  of  50 1.  by 
striking  violently  against  the  pier  and  works  and  break, 
ing  parte  of  the  same,  the  vessel  not  being  under  the 
oharge  of  a licensed  pilot. 

Upon  the  hearing  of  the  complaint  it  was  proved  on 
the  part  of  the  respondent  that  the  appellant’s  vessel 
did  the  damage  alleged,  that  the  vessel  was  not  in  ebarge 
of  a licensed  pilot ; and  on  the  part  of  the  appellant  it 
was  proved  that  the  damage  was  the  result  of  inevitable 
accident  caused  by  stress  of  weather,  and  did  not  arise 
from  any  wilful  aot  or  negligence  of  the  master  or  other 
persons  in  the  said  vessel ; it  was  contended,  therefore, 
on  the  part  of  the  appellant  that  he  wsb  not  liable  to  pay 
to  the  said  Harwich  Harbour  Conservancy  Board  the 
amount  claimed  for  the  damage  «o  done. 

The  justices  were  of  opinion  that  the  appellant  became 
liable  under  sect.  74  of  the  above  Aot  to  pay  the  amount 
of  damage,  whether  the  damage  was  the  result  of  inevit- 
able  or  unavoidable  aocident  or  otherwise,  and  ordered  the 
appellant  to  pay  the  501.  accordingly,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  upon  this  case. 

The  question  for  the  opinion  of  the  court  was  whether 
the  damage  to  the  pier  and  works  being  the  result  of  an 
inevitable  accident,  caused  by  stress  of  weather,  and  not 
arising  from  any  wilful  act  or  negligence  of  the  maeter 
or  other  persona  in  the  vessel,  the  appellant  becamo 
liable  to  pay  the  amount  claimed  for  the  damage  done. 

Grantham  for  the  appellant.— No  donbt  the  first  part 
of  sect.  74  is  sufficiently  pneral  to  cover  cases  of  inevit. 
able  accident,  but  it  could  not  have  been  the  intention  of 
the  Legislature  to  make  owners  liable  for  inevitable  acci- 
dent. This  is  indicated  by  the  second  part  of  the  section 
showing  the  real  intention  was  only  to  make  liability 
follow  upon  negligence,  because  it  makes  those  in  oharge 
liable  if  the  damage  occur  through  their  M wilful  aot  or 
negligence.”  [Cockbubn,  C-J- — It  may  seem  strange, 
bnt  the  Legislature  has  said  that  the  owner  of  the  skip 
shall  be  liable  for  the  accident,  however  occurring.  It 
may  have  been  supposed  that  each  a case  would  seldom 
occur.]  The  proviso  of  thp  section  strengthens  my  con- 
tention ; if  the  owner  is  <f It  liable  when  he  has  a pilot 
on  board,  why  should  he  batliable  in  all  other  cases,  even 
for  the  aot  of  God  P 

Philbrick  (H.  Tindal  Atkinson  with  him),  for  the  re- 
spondents,  was  not  called  upon. 

Blackburn,  J.— The  Chief  Justice,  who  has  just  left 
the  court,  has  already  intimated  his  opinion,  and  he 
agrees  with  uh  that  it  is  clear  that  the  Legislature, 
whether  intentionally  or  not,  has  Raid  that  the  owner  ox 
any  vessel  shall  be  answerable  for  any  damage  done  by 
his  vessol  to  a dock,  harbonr,  or  pier.  The  Legislature  has 
put  the  owner  in  the  same  position  as  a man  who  keeps  a 
dangerous  animal,  who  must  do  so  at  his  peril  and  be 
answerable  for  any  injnry  the  animal  may  do.  It  enacts 
simply  that  the  owner  shall  be  liable  for  any  damage  the 
vessel  may  occasion,  whether  caused  by  negligence  or 
wilfnl  neglect,  or  by  inevitable  accident  from  stress  of 
weather.  It  appears  to  mo  th^t  the  Legislature  has 
clearly  said  so,  whether  it  intended  it  or  not. 

Quain,  J. — I am  of  the  same  opinion. 

Attorneys  for  the  appellant,  Patty  and  Whitchouse,  for 
Chapman,  Ipswich. 

Attorneys  for  the  respondent,  J,  L.  Morris,  for  Philbrick 
and  Son,  Colchester. 


Merle,  her  tackle,  apparel,  and  furniture,  and  the 
freight  duo  for  the  transportation  of  the  cargo  now 
or  lately  laden  therein,  and  against  the  owners  of 
the  Merle,  defendants  intervening. 

The  plaintiff’s  petition  was  as  follows : — 

1.  At  the  timo  of  the  happening  of  the  collision  herein- 
after stated,  the  plaintiffs  wore  possessed  of  a certain 
pier  at  Deal,  in  the  county  of  Kent,  called  or  known  as 
Deal  Pier,  and  of  certain  works  connected  therewith,  and 
were  at  anch  time  the  undertakers  of  the  said  pier  within 
thetrne  intent  aud  meaning  of  the  Harbours,  Docks,  and 
Piers  Clauses  Aot  18-17,  and  sect.  71  of  that  Act. 

2.  About  between  3 a.m.  and  4 a m.  on  the  19th  Jan. 
1673,  the  above-named  vessel  Merle  os  me  into  collision 
with  and  did  damage  to  the  said  pier,  and  the  works  con- 
nected therewith,  to  an  amount  far  exceeding  the  sum  of 
50!.  The  Merle  was  not  at  such  tiuic  in  charge  of  a duly 
licensed  pilot,  whom  her  master  or  owner  was  bound  to 
employ  or  pnt  her  in  charge  of. 

3.  By  virtue  of  tho  provisions  of  sect.  74  of  the  said 
Act,  the  owners  of  the  Merle  are  answerable  to  the  plain- 
tiffs for  the  Baid  damage  dono  to  the  said  pier  and  works 
by  the  Merle. 

4.  Before,  and  at  the  timo  of  the  said  collision,  a light 
was  horning  on  tho  head  of  the  said  pier,  and  the  plaintiffs 
allege  that  tho  said  oollision  and  damage  were  occasioned 
by  some  neglect  or  default  on  tho  part  of  the  defendant**, 
or  on  the  part  of  thoeo  on  board  and  in  chargo  of  tho 
Jt«rlf(is  not  sending  hur  to  sea  in  a proper  ana  manage- 
able condition,  or  in  not  supplying  her  with  proper  ground 
tackle,  or  in  not  taking  proper  measures  and  exercising 

roper  care  and  a*  ill  with  regard  to  tending  her,  bringing 
er  up,  sailing  her,  aud  managing  her  so  as  to  keep  her 
dear  of  the  said  pier. 

The  defendants  in  their  answer  pleaded  that  the 
Merle,  whilst  on  a voyage  from  London  to  tho 
West  Indies,  cast  anchor  in  the  Downs  ; that  tho 
weather  becoming  worse,  she  bore  up  for  D Huge- 
ness to  obtain  shelter;  that  whilst  anchored  off 
Dungcness,  she  parted  from  her  cables,  and  was 
compelled  to  run  for  the  Downs,  before  a hurricane 
from  the  S.W.  by  W.;  when  oil  Deal  her  master 
again  cast  anchor,  but  by  reason  of  the  violence  of 
the  weather  the  chain  again  parted,  and  the  barque 
was  driven  ashore  to  wind  ward  of  the  pier, and  then 
became  unmanageable,  drifted  along  the  bench,  and 
was  forced  between  the  columns  of  the  pier.  The 
answer  then  continued  os  follows  : 

5.  Those  on  board  the  Merle  took  proper  measures  and 
exercised  proper  care  and  skill  with  regard  to  tending 
the  Merle,  ana  bringing  her  up  and  sailing  her  and  mana- 
ging her  ; and  everything  was  done  that  could  be  done  by 
them  to  avoid  the  said  disaster,  and  to  keep  tho  vessel 
dear  of  the  said  pier  and  to  prevent  damage  to  the  same. 

6.  The  damage  complained  of  was  not  occasioned  by 
any  negligence  on  the  part  of  the  defendants,  or  those  on 
board  the  Merle,  but  waa,  so  far  os  they  were  ooncernod, 
the  result  of  inevitable  aocident. 

7.  The  defendants  dony  that  the  plaintiffs  were  pos- 
sessed of  the  said  pier  at  Deal  and  of  tho  works  connect'd 
therewith,  and  that  they  were  at  such  timo  thu  under- 
takers of  the  said  pier  as  alleged ; and  tho  defendants 
farther  deny  tho  several  allegations  in  tho  said  petition, 
save  such  as  are  admitted  by  this  answer. 

8.  The  defendants  further  say  that  they  aro  not  answer- 
able to  the  plaintiffs  for  tho  said  damage,  as  allogod  in 
tho  third  article  of  the  said  petition  ; ana  that  the  Har- 
bours, Docks,  and  Piers  Clauses  Act  1847,  does  not  oonfer 
any  right  upon  the  plaintiffs  to  proceed  in  ran  against 
the  Merle,  and  does  not  confer  any  right  upon  tho 
plaintiffs  to  proceed  in  this  Bait  for  damage  resulting 
from  inevitable  accident 

The  pleadings  were  thereupon  concluded. 

At  fcne  hearing,  evidence  was  called  by  plaintiff 
to  establish  negligence  on  the  part  of  tho  defen- 
dants; but  thelcarnod  judge,  assisted  by  two  Elder 
Brethren  of  the  Trinity  House,  ruled  that  tho  col- 
lision with  tho  pier  was  occasioned  by  the  Merle 
becoming  unmanageable  through  stress  of  weather, 
and  was  tho  result  of  inevitable  accident. 
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Thereupon  the  following  facts  were  proved  by 
the  plaintiffs,  or  admitted  by  the  defendants  : 

Toe  Deal  Pier  had  been  constructed  under  a 
provisional  order  of  the  Board  of  Trade,  made  in 
pursuance  of  the  General  Piers  and  Harbours  Act 
1861  (25  & 26  Viet.  c.  57).  The  provisional  order 
authorising  tho  formation  of  the  pier  is  the  second 
order  set  out  in  the  schedule  to  the  latter  Act. 
The  pier  was  duly  constructed  under  the  provisional 
order  by  tho  promoters  named  therein,  tho  Deal 
and  Walmer  Pier  Company  (Limited),  who  were 
registered  as  a company  in  1861,  and  was  worked 
by  them  until  the  11th  May  1866,  when  the  com- 
pany, by  resolution  of  the  shareholders,  went 
into  liquidation  and  was  voluntarily  wound-up  by 
a liquidator  duly  appointed  under  the  Companies’ 
Act  1862  (25  & 26  Viet.  c.  89).  The  pier,  and  all 
the  property  and  goods  appertaining  thereto,  were 
sold  at  public  auction  by  the  liquidator,  by  virtuo 
of  the  powers  given  by  the  last-mentioned  Act, 
and  were  purchased  by  and  duly  transferred  to  the 
plaintiffs  by  deed,  dated  tho  23rd  Aug.  1866,  and 
made  between  the  liquidator  of  the  first  part,  the 
company  of  tho  second  part,  and  the  plaintiffs  of 
the  third  part ; and  the  pier  and  works  thereof 
became  the  property  of  the  plaintiffs,  in  whose 
possession  and  under  whose  management  they 
were  at  the  time  of  the  damage  done.  Except  the 
provisional  order  above  mentioned,  no  provisional 
order  or  Act  of  Parliament  authorising  the  plain- 
tiffs to  become  promoters  or  undertakers  of  tho 
pier  bad  been  obtained,  and  their  title  to  the  pier 
was  entirely  derived  from  tho  sale  to  them  by  the 
liquidator  of  the  company. 

On  these  points  two  questions  were  raised ; first, 
whether  the  Harbour,  Docks,  and  Piers  Clauses 
Act  1847  (10  & 11  Viet.  c.  27),  gives  undertakers 
of  a pier  the  right  to  recover  for  damage  done  to 
their  pier  by  collision  resulting  from  inevitable 
accident;  secondly,  whether  the  plaintiffs  were 
undertakers  withing  the  meaning  ot  that  Act. 

By  the  Harbour,  Piers,  and  Docks  Clauses  Act 
1847,  it  is  enacted  that 

2.  The  expression  “ the  special  Act,”  used  in  this  Act, 
shall  be  construed  to  mean  any  Act  wnioh  shall  hereafter 
be  passed  authorising  the  construction  or  improving  of 
an  harbour,  dook,  or  pier,  and  with  which  thin  Act  shall 
be  incorporated ; . . . , and  the  expression,  “ the  under- 
takers ” shall  mean  tho  persons  by  the  special  Aot  autho- 
rised to  construct  the  harbour,  dock,  or  pier,  or  otherwise 
carry  into  effect  the  purposes  of  the  special  Act  with 
reference  thereto. 

74.  Tho  owner  of  every  vessel  or  float  of  timber  shall 
bo  answerable  to  the  undertakers  for  any  damage  dono 
by  such  vessel  or  float  of  timber,  or  by  any  person  em- 
ployed about  tho  same,  to  tho  harbour,  dock,  or  pier,  or 
the  quays  or  workB  connected  therewith,  and  the  master 
or  person  having  the  charge  of  such  vessel  or  float  of 
timber  through  whose  wilful  act  or  negligenoe  any  such 
damage!  >s  done,  shall  also  be  liable  to  make  good  the 
same  ; and  the  undertaker  may  dotain  any  such  vessel 
or  float  of  timber  until  sufficient  security  has  been  given 
for  the  amount  of  damage  done  by  the  same.  Provided 
always,  that  nothing  herein  contained  shall  extend  to 
impose  any  liability  lor  any  such  damage  upon  tho  owner 
of  any  vessel  where  such  vessel  shall,  at  the  time  when 
such  damage  is  caused  be  in  charge  of  a duly  licensed 
pilot,  whom  such  owner  or  master  is  bound  by  law  to 
employ  and  pat  his  vessel  in  charge  of. 

By  tho  General  Piers  and  Harbours  Act  1861,  it 
is  enacted  that 

Whereas  it  it  expedient  to  encourage  and  facilitate  the 
formation,  management,  and  maintenance  of  piers  and 
harbours  in  threat  Britain  and  Ireland  ; and  whereas,  in 
certain  coses  where  it  is  now  necessary  to  Parliament  for 
special  local  Acts,  tho  expense  of  obtaining  such  special 
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Acts  serves  to  prevent  many  necessary  works  being  un- 
dertaken ; be  it  enacted.  &o. 

3.  Persons  desirous  of  obtaining  authority  to  construct 
any  works  under  this  Act,  or  to  levy  rates  at  any  existing 
or  at  Any  new  works,  may  make  application  by  memorial 
to  the  Board  of  Trade  to  grout  provisional  orders  as  here- 
inafter mentioned. 

15.  After  such  inquiries  os  tho  Board  of  Trade  may 
think  expedient,  and  after  the  consent  of  the  Admiralty, 
Ac. , shall  have  been  obtained,  and  the  same  shall  have  been 
certified  to  the  Board  of  Trod©  in  snch  manner  as  they 
may  require,  the  Board  of  Trade  may  settle  and  make  a 
provisional  order ; and  every  suoh  order  shall  be  made 
and  take  effect  subject  and  according  to  the  following 
provisions : It  shall  specify  who  are  to  oe  the  undertakers 
of  tho  works.  ...  It  may  incorporate  by  reference  The 
Commissioners  Clauses  Act  1847,  The  Companies  Clauses 
Aot  1845,  The  Companies  Clauses  (Seotland)  Act  1845, 
The  Harbours,  Docks,  and  Piers  Clauses  Aot  1847,  The 
Lands  Clauses  Consolidation  Act  1845,  The  Lands 
Clauses  Consolidation  (Scotland)  Aot  1845,  or  any  port 
of  such  Acts,  except  so  mnoh  of  the  said  two  last-men- 
tioned Acts  as  relates  to  the  purchase  of  land  otherwise 
than  by  agreement ; the  expression  44  tho  special  Act,” 
used  in  such  incorporated  Acts,  shall  be  deemed  to  apply 
to  such  provisional  order. 

16.  After  the  making  of  any  order  under  this  Act  the 
promoters  shall  deposit  a copy  of  the  same  at  the  offioe  of 
the  clerk  of  the  peace  of  any  county,  riding,  or  division  in 
England  or  Ireland,  or  in  the  office  of  tho  principal 
sheriff  clerk  of  any  oounty,  district,  or  division  in 
Sootland  in  which  the  proposed  works  referred  to 
in  such  order  are  situate;  and  notice  of  such  deposit 
shall  be  given  by  advertisement  once  in  the  Lon- 
don, Edinburgh,  or  Dublin  Qaxett e,  and  in  some  nows, 
paper  circulated  in  tho  oounty  as  aforesaid , and  after  it 
shall  have  boon  certified  to  the  Board  of  Trade  by  the 
promoters  that  suoh  deposit  and  advertisement  as  last 
aforesaid  have  been  made,  and  that  fourteen  days  have 
elapsed  from  the  date  of  such  advertisement,  the  Board 
of  Trade  shall,  within  three  calendar  months  from  the 
beginning  of  the  session  of  Parliament  in  any  year,  cause 
a Bill  to  d«  introduced  into  either  House  of  Parliament  for 
the  purpose  of  obtaining  an  Aot  for  the  confirmation  oi 
such  order,  and  the  order  to  be  confirmed  shall  be  specified 
in  a schedule  to  the  Bill  introduoed  for  confirming  the 
same,  and  shall  be  set  out  at  longth  therein,  and  until 
such  confirmation,  no  provisional  order  shall  be  of  any 
validity  or  force  whatever  ; and  every  Act  of  Parliament 
confirming  such  order  shall  be  deemed  a Public  General 
Act. 

By  tho  General  Pier  and  Harbonr  Act  1861 
Amendment  Act  (25  Viet.  c.  19),  certain  other  pro- 
visions ns  to  advertisement  are  enacted,  and  it  is 
further  provided  that 

19.  Subject  to  the  provisions  of  the  Principal  Aot,  and 
this  Act  and  any  provisional  order,  the  Harbours,  Docks, 
and  Piers  Clauses  Aot  1847  shall  be  deemed  to  be  incor- 
porated with  every  provisional  order. 

By  the  provisional  order  relating  to  Deal  Pier, 
set  out  in  the  schedule  to  the  Piers  and  Harbours 
Confirmation  Act  1862,  and  by  that  Act  con- 
firmed, it  is  provided : 

1.  The  Deal  and  Walmer  Pier  Company  (Limited), 
hereinafter  called  the  Company,  shall  be  the  undertakers 
of  the  works  authorised  by  this  order. 

MUtoard,  Q.C.  and  E.  C.  Clarkson,  for  tho  plain- 
tiffs.— First,  even  though  tho  collision  was  an  in- 
evitable accident,  the  defendants  are  liable  therefor. 
By  the  Harbours,  Dock,  and  Piers  Clauses  Act 
1847,  the  owners  of  vessels  nro  liable  to  make  good 
to  the  undertakers  of  a pier  any  damage  done  by 
their  vessel,  even  if  it  be  occasioned  by  an  inevi- 
table accident.  This  has  been  decided  by  a court 
of  common  law,  and  is  binding  upon  this  court: 
Dennis  v.  Tovell,  see  note  ante.  p.  402  ; 27  L.  T.  Hop. 

N.  s.  482 ; L.  Bep.  8 Q.  B.  10 : 

River  Wear  Commissioners  v.  Adamson,  ante  p.  145, 
29  L.  T.  Rep  N.  8.  530. 

[Sir  R.  Phillimore. — Those  cases  seem  to  be  bind- 
ing decisions  on  the  construction  of  a statute,  and 
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I must  role  in  accordance  with  them,  unless  the 
defendants  can  distinguish  them  in  any  way.] 

Secondly,  the  plaintiffs  are  “undertakers,” 
within  the  meaning  of  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847.  The  Deal  and  Walmer 
Pier  Company  haring  been  duly  constituted 
an  undertaking  by  the  provisional  order  made 
under  the  General  Pier  and  Harbour  Act  1861, 
and  under  the  confirming  Act  of  1862,  and 
having  duly  made  their  pier  undor  the  powers 
conferred  upon  them,  were  capable  of  transferring 
their  property  and  rightB  in  the  pier  to  other  per- 
sons. This  was  effected  by  the  official  liquidator, 
acting  undor  the  Companies’  Act  1862.  The  liqui- 
dator is  empowered  by  that  Act  (sect.  05)  to 
transfer  to  the  purchaser  all  the  real  and  personal, 
and  hereditable  and  movable  property,  effects,  and 
things  in  action  of  the  company.  This  has  been 
done,  and  tho  transfer  must  be  taken  to  carry  with 
it  all  rights  of  the  company.  The  words,  “ things 
in  action,”  alone  show  that  not  merely  tho  rights 
existing  at  the  time  of  the  transfer,  but  also  those 
which  will  come  into  operation  at  a future  time, 
pass  with  the  property.  Among  these  rights  are  the 
privileges  of  undertakers,  and  we  submit  that  with 
the  transfer  of  the  property  tho  rightB  of  under- 
takers to  recover  against  a ship  doing  damage  to 
their  property,  without  any  exemption  in  the  case 
of  inevitable  accident,  are  transferred. 

Butt,  Q.C.  and  Qairuford  Bruce,  for  the  defen- 
dants.— Assuming  that  the  defendants  would  bo 
personally  liable,  upon  the  authorities  cited,  to  the 
undertakers  of  this  pier,  two  questions  arise  in  the 
case ; first,  whother  the  plaintiffs  are  undertakers 
within  the  meaning  of  the  Harbours,  Piers,  and 
Docks  Clauses  Act  1847,  and  the  subsequent  Acts  ; 
secondly,  whother  those  Acts  apply  so  as  to  render 
the  ship  liable  in  this  court,  this  being  a proceed- 
ing in  ram,  the  damage  having  been  found  to  be 
the  result  of  inevitable  accident. 

First,  are  the  plaintiffs  undertakers  ? The  Har- 
bonra,  Docks,  and  Piers  Clauses  Act  18-17,  defines 
the  persons  who  are  or  may  bo  undertakers,  and 
tho  special  Act  and  the  provisional  order  therein 
appoint  tho  Deal  and  Walmer  Pier  Company  (Li- 
mited), as  the  undertakers  to  make  this  pier.  The 
transfer  took  place  m 1866,  and  although  the 
plaintiffs  would  acquire  any  rights  of  action  then 
existing,  they  cannot  bo  said  to  have  become  pos- 
sessed of  a right  which  has  arisen  sinoe,  and  which 
belongs  only  to  undertakers,  unless  by  the  transfer 
they  have  become  undertakers.  Inis  cause  of 
onion  did  not  arise  until  after  the  transfer.  We 
suomit  that  the  plaintiffs  are  not  undertakers, 
within  the  meaning  of  tho  Act,  and  cannot  recover 
without  showing  negligence  on  the  part  of  the 
defendants.  The  only  persons  appointed  under- 
takers by  the  provisional  order,  are  the  company ; 
oven  the  words,  “or  their  assigns,”  arc  not  in- 
serted. It  is  unreasonable  to  suppose  that  by 
parting  with  their  property  tho  company  are  able 
to  transfer  tbo  exceptional  rights  which  they 
themselvesB  possess.  [Sir  R.  Phillimore. — Sup- 
pose the  original  undertakers  dio  ? Do  their 
rights  as  undertakers  dio  with  them,  or  do  their 
successors  tako  them  P]  That  question  cannot 
urise  in  the  case  of  a corporation  which  need  not 
bo  dissolved  ; it  might  very  well  be  arranged  that 
the  shares  only  should  be  transferred.  If  it  is  dis- 
solved, and  the  grunt  of  the  Hoard  of  Trade  is  to  it 
alone,  then  no  person  or  persons  remain  who  can 
be  called  undertake!  a.  The  purchasers  of  the 


undertaking  do  not  become  undertakers.  [Sir  R. 
Phillimore. — Tho  joint  operation  of  tho  General 
Piers  and  Harbours  Act  1861,  and  the  Companies’ 
Act  1862,  enables  the  original  undertakers  to  part 
with  their  proporty  to  purchasers,  but  do  the  pur- 
chasers in  taking  the  property  parted  with  tako 
also  all  the  rights  of  the  original  undertakers  P] 
We  submit  that  the  purchasers  take  none  of  tho 
rights  of  the  original  undertakers,  qua  undertakers, 
but  only  such  rights  as  belonged  to  them  in  their 
ordinary  capacity  as  owners  of  property.  [Sir  R. 
Phillimore. — lly  tho  Companies’  Act  1862,  sect. 
95,  the  liquidator  may  sell  all  a company’s  property, 
and  “ things  in  action.”  What  is  the  meaning  of 
* things  in  action,”  as  there  used  P Does  it  not 
indicate  that  all  rights  of  action  are  transferred  by 
the  sale  ?]  We  submit  that  it  passes  only  tho 
rights  of  action  existing  at  the  time  of  the  transfer, 
not  rights  of  action  which  accrue  thereafter ; the 
latter  rights  must  be  founded  upon  something 
possessod  by  tho  holders  of  the  property  them- 
selves. The  term  “ undertakers,’1  only  includes 
such  persons  as  are  expressly  authorised,  by  the 
words  of  their  Actor  provisional  order,  to  construct 
or  maintain  a pier  or  harbour:  (see  the  Harbours, 
Docks,  and  Piers  Clauses  Act  1817,  sect.  2 ; the 
Geuerul  Piers  and  Harbour  Act  1861,  sect.  15  ; and 
tho  General  Pier  and  Harbour  Act  Amendment 
Act  1862,  sect.  19.)  The  power  to  construct  or 
maintain  a pier  is  given  under  those  Acts  by  the 
Board  of  Trade,  in  tho  first  instance,  and  by  Par- 
liament confirming  tho  act  of  the  Board  of  Trade ; 
without  that  confirmation  tho  order  of  tho  Board 
of  Trado  would  be  of  no  effect.  The  Board  of 
Trade  have  to  exorcise  a judgment  in  tho  matter, 
and  to  determine  whether  it  is  a proper  thing  that 
a pier  should  be  constructed,  ana  whether  the 
promoters  of  the  scheme  aro  proper  persona  to  bo 
undertakers.  No  doubt  undertakers  may  part 
with  their  property,  and  if  they  form  a company 
and  are  wound-up,  they  will  part  with  it  under  the 
Companies  Act  1862,  but  this  will  not  create  tho 
purchasers  undertakers.  The  purchasers  are  not 
authorised  by  the  Board  of  Trade  to  construct  or 
maintain  the  pier ; their  qualifications  have  never 
been  submitted  to  tho  Board  of  Trade.  We  contend 
that  before  the  plaintiffs  can  become  “ under- 
takers,” they  must  apply  to  the  Board  of  Trade 
for  a provisional  order,  authorising  them  to  main- 
tain this  pier,  and  this  order,  when  obtained,  must 
bo  confirmed  by  Parliament.  Under  the  Piers 
and  Harbours  Acts  of  1861  and  1862,  the  Board  of 
Trade  must  necessarily  inquire  into  tho  persons 
who  are  to  be  undertakers,  and  the  ri^ht  of  peti- 
tion against  confirmation  of  the  order  is  expressly 
preserved  by  tho  17th  section  ot  tho  former  Art. 
In  The  North-Eattem  Railway  Company  v.  The 
Leadgate  Local  Board  (L.  Rep,  5 Q.B.  157),  a rail- 
way, originally  constructed  without  Parliamentary 
powers,  and  afterwards  sold  to  a railway  company 
under  on  Act  of  Parliament,  and  enlarged  and  used 
for  traffic  under  the  provisions  of  that  Act,  was 
rated  to  a general  district  rate  under  tho  Local 
Government  Act  1858,  and  the  railway  company 
objected  to  be  rated  ou  tho  ground  that  tho  rail- 
way must  bo  considered  as  “a  railway  constructed 
within  the  powers  of  an  Act  of  Parliament  for  public 
conveyance,”  within  tho  meaning  of  sect.  55  of  tho 
latter  Act,  ami,  consequently,  rateable  only  at 
one-fourth  tbu  annual  value;  the  Court  of  Queen’s 
Bench,  however,  belli  that  although  tho  Legisla- 
ture might  have  provided  for  such  a case,  if  it  had 


MARITIME  LAW  CASES. 


406 


Autf.] 


Tub  Mkrlk. 


[Adm. 


been  brought  before  it,  the  words  of  tho  Act  did 
not  exempt  the  railway;  it  could  not  be  said  to 
have  been  “ constructed  ” under  any  Act  of  Par- 
liament. So  in  this  case,  the  plaintiffs  cannot  be 
said  to  be  “ persons  by  tho  special  Act  (provisional 
order),  authorised  to  construct  ” this  pier.  They 
havo  derived  no  authority  from  tho  provisional 
order,  ard  are,  consequently,  not  undertakers. 
Undertakers  aro,  by  tho  Act  of  1847,  entitled  to 
make  bye-laws  and  to  enforce  thorn  before  magis- 
trates : (sects.  83,  et  seq.)  We  submit  that  the 
plaintiffs  could  not  make  byelaws  which  would  bo 
enforceable  by  magistrates,  and  are,  consequently, 
not  undertakers. 

Secondly,  a ship  cannot  be  made  liable  in  this 
court  in  a proceeding  i»  rem,  if  it  is  proved  that 
the  damage  done  was  the  result  ot  inevitable 
accident.  Tho  Harbours,  Docks,  and  Piers  Clauses 
Act  gives  in  strictness  no  right  of  action  at  all, 
except  the  right  of  recovery  before  magistrates ; 
it  is  not  intended  to  give  the  right  of  proceeding  in 
rem  in  this  court.  That  depends  upon  the  7th  and 
36th  sections  of  tho  Admiralty  Court  Act  1861, 
and  if  that  right  is  exercised,  it  can  only  bo  exor- 
cised subject  to  the  rules  of  law  prevalent  in  this 
court,  and  by  thoso  rules  proof  of  inevitable  acci- 
dent entitles  a ship  to  dismissal  from  the  suit.  An 
action  m rem  only  lies  for  a collision  where  there 
has  been  a maritime  tort  creating  a maritime  lien. 
Tho  Harbours,  Docks,  and  Piers  Clauses  Act,  sect. 
74,  cannot  be  said  to  create  such  a maritime  tort. 
[Sir  It.  Pm lli more. — Has  not  the  Legislature 
enacted  that  such  an  act  as  this  shall  bo  treated  as 
a tort  P]  Not  bb  a maritime  tort  creating  a lien. 
If  this  had  been  a suit  in  pertonam , other  consi- 
derations might  arise,  but  in  a suit  in  rein,  there 
can  bo  no  liability,  unless  tbo  ship  itself  is  liuble, 
and  that  is  not  tho  case  where  the  defence  of  ine- 
vitable accident  is  established. 

Milward,  Q.C.,  in  reply. — In  the  case  of  The 
North-Eastern  Railway  Company  v.  The  Lead- 
gate  Local  Board  (ufci  sup.),  it  was  contended 
that  the  words,  “ usod  as  a railway  con- 
structed under  the  powers  of  an  Act  of  Par- 
liament," could  be  construed  so  as  to  mean 
“ used  under  an  Act  of  Parliament,’'  only  without 
having  been  so  constructed,  but  the  court  held 
must  give  effect  to  the  word  "con- 
In  this  case,  however,  there  is  a great 
difference ; there  is  good  reason  for  this  special 
right  being  given  to  any  person  or  persons  who 
shall  undertake  to  construct  or  maintain  a pier  ; it 
is  for  the  public  benefit  that  piers  should  bo 
erected  on  dangerous  shores.  [Sir  R.  Puillimore. 
— But  the  argument  is,  that  the  Act  meant  to  give 
the  privilege  only  after  the  Board  of  Trade  had 
had  the  opjiortunity  of  examining  the  qualifica- 
tions of  the  persons  promoting  the  undertaking.] 
In  such  a cano  ns  this  it  would  not  be  possible  lor 
the  Board  of  Trade  to  get  the  plaintiffs  before 
them  ; no  order  to  construct  a thing  already  con- 
structed could  bo  made.  The  Deal  and  Walmer 
Pier  Company  (Limited)  ere  tho  only  undertakers 
named  in  this  order;  but  suppose  a number  of 
individuals  had  been  named,  and  they  were  to  die 
without  assigning  their  rights,  would  the  under- 
taking and  the  rights  under  it  come  to  an  end? 
If  such  were  tho  case,  there  would  be  no  power  to 
take  tolls  or  even  to  block  lip  tho  foreshore  with 
the  pier,  if  its  removal  were  demanded.  The  pier 
might  be  treated  as  an  abandoned  undertaking, 
under  sect.  8 of  tho  Piers  and  Harbours  Act  1861, 


that  they 
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Amendment  Act  1862,  and  be  removed  by  the 
Lords  of  the  Admiralty.  Such  a result  would  be 
absolutely  unreasonable,  and  would  stultify  the 
provisional  order. 

Secondly,  as  to  this  being  a proceeding  in  rent. 
The  74th  section  of  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847,  gives  the  undertakers  a 
lien  for  damage  done  to  their  works,  and  they  may 
detain  a ship  till  security  is  given.  Clearly  tho 
right  court  to  enforco  such  a lien  is  this  court, 
which  by  the  Admiralty  Court  Act  1861  (24  Viet, 
c.  10),  sect.  7,  has  “ jurisdiction  over  any  claim  for 
damage  done  by  any  ship.”  And  by  Beet.  36,  this 
jurisdiction  may  be  exercised  tn  rem. 

Sir  R.  Puillimore. — In  this  case  there  aro  two 
questions  before  tho  court : first,  whether  tho 
presont  plaintiffs,  supposing  them  to  be  en- 
titled to  proceed  as  undertakers  can  recover  the 
damages  sustained  by  their  property,  although 
caused  by  an  inevitable  accident ; secondly, 
whether  tho  plaintiffs,  if  the  defendant’s  vessel  is 
so  liable  under  the  Act,  represent  the  undertakers 
within  the  meaning  of  the  Acts  which  havo  been 
cited  to-day,  so  as  to  acquire  undertakers’  rights 
and  privileges.  Arising  in  connection  with  the 
first  point  there  was  a third  contention,  that  even 
if  tho  plaintiffs  coaid  recover  at  common  law,  this 
is  a proceeding  in  rem,  and  tho  words  of  the 
statute  do  not  apply  to  a proceeding  of  that  nature. 

The  first  statute  referred  to  was  the  Harbours, 
Docks,  and  Piers  Clauses  Act  1847  (10  Viet.  c.  27), 
and  tho  74th  section  of  that  Act  is  as  follows : 
“ Tho  owner  of  every  vessl  or  float  of  timber  shall 
bo  answerable  to  the  undertakers  for  any  damage 
done  by  such  vessel,  Ac./'  [His  Lordship  read  the 
whole  of  the  section,  as  given  above:]  Tho  next 
statute  referred  to  was  the  24  & 26  Viet.  c.  46, 
entitled,  “ An  Act  to  facilitate  the  formation, 
management,  and  maintenance  of  Piers  and  Har- 
bours in  Great  Britain  and  Ireland  j”  and  that 
Act  recites  that  “ whereas,  it  is  expedient  to 
encourage  and  facilitate  the  formation,  manage- 
ment, and  maintenance  of  piers  and  harbours  in 
Great  Britain  and  Ireland ; and  whereas,  in  certain 
cases  where  it  is  now  necessary  to  apply  to  Par- 
liament for  special  local  Acts,  the  expense  of  ob- 
taining such  special  Acts  serves  to  prevent  many 
necessary  works  being  undertaken and  then 
enacts  a number  of  clauses,  the  substance  of  these 
new  provisions  being  that  the  Board  of  Trade  shall 
have  power  to  make  orders  which,  alter  approval 
by  statute,  shall  be  binding  in  law. 

Now,  before  I consider  the  effect  of  this  latter 
statute,  I must  deal  with  tho  firBt  qaestion,  viz., 
whether  the  original  undertakers  had  a right  of 
action  against  a vessel  injuring  their  property, 
although  that  injury  might  have  been  found  to  be 
the  result  of  inevitable  accident.  Tho  words  of 
the  Act  itself  seem  to  be  quite  plain,  and  make  a 
vessel  liable  under  such  circumstances.  Moreover, 
there  are  two  decided  cases  to  which  1 havo 
already  referred  during  the  argument;  ono  is 
Dennis  v.  Tovt-U  (27  L.  T.  Rep.  N.  S.  482  ; L.  Rep. 

8 Q.B.  10),  in  which  the  Lord  Chief  Justice  and 
Blackburn  and  Qunin,  JJ.,  concurred,  saying  that 
tho  Legislature,  whether  intentionally  or  not,  has 
made  tho  owners  of  ships  liable  for  all  damage, 
whether  caused  by  stress  of  weather  or  other- 
wise. The  same  doctrine  seems  to  have  been 
laid  down  in  another  similar  case  following  tho 
previous  decision,  liiver  Hear  Commissioners  v. 
Adamson  (21*  L.  T.  Rep.  N.  S.  620;  2 Asp.  Mar. 
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Law  Cas.  145).  The  effect  of  these  decisions  is  to 
make  a ship  injuring  a pier  or  harbour,  within  the 
meaning  of  the  Act  under  consideration,  liable  to 
make  good  all  such  injury.  In  a recent  case  I laid 
down  that  it  is  the  duly  of  this  court  to  follow  the 
decisions  of  the  courts  of  common  law  on  the  con- 
struction of  a statute.  1 therefore  pronounce  that, 
according  to  the  construction  of  this  section,  so 
far  as  I am  compelled  to  put  a construction  upon 
it,  it  does  mean  that  the  vessel  is  liablo  to  tho 
undertakers  for  tho  damage  which  by  inevitable 
accident  she  has  inflicted. 

Now,  the  second  quostion  arises  out  of  tho  con- 
tention that  the  plaiutiffs  are  not  undertakers 
within  tho  meaning  of  the  Acts  of  1817  and  1861, 
and  ttie  question  whether  tho  plaiiitiff  has  or  has 
not  succeeded  to  the  right  of  the  original  under- 
takers, depends  upon  the  construction  to  be  put 
upon  that  Act,  and  subsequent  statutes  establishing 
and  regulating  the  undertakings. 

I should  stale  here  that  the  original  company 
has  been  dissolved — it  was  admitted  by  the  defon- 
dants— and  that  the  property  has,  subject  to  the 
construction  to  be  put  upon  these  Acts,  devolved 
upon  the  plaintiffs. 

It  has  l>een  contended  that  the  right  of  recovery 
in  coses  of  inevitable  accident  vests  only  in  original 
undertakers,  or  in  such  persons  ns  havo  duly  ob- 
tained a second  order  of  the  Board  of  Trade,  duly 
confirmed  by  statute. 

The  next  statute  to  which  I must  refer  is  the 
Companies  Act  1862  (25  & 26  Viet.  c.  8'.*).  sect.  95, 
by  which  it  is  enacted  that  the  official  liquidator, 
in  the  case  of  a company  being  wound-up  in 
court,  shall  have  power,  by  tho  sanction  of  the 
Court  of  Chancery,  to  do  the  following  things ; 
“ to  sell  the  real  and  personal  property  and  heredi* 
table  and  movable  property,  effects,  and  things  in 
action  of  the  company,  by  public  auction  or  private 
contract,  with  power  to  transfer  tho  whole  thereof 
to  any  person  or  company,  or  to  sell  the  same  in 
parcels.”  In  the  present  case  these  powers  havo 
been  exercised  by  a voluntary  liquidator  winding-up 
the  original  company  out  of  court,  and  that  case 
is  provided  for  by  sect.  134  of  the  Companies'  Act, 
which  provides  that,  among  the  consequences 
ensuing  upon  the  voluntary  winding-up  of  tho 
company,  “ the  liquidators  may,  without  the  sanc- 
tion of  the  ccurt,  exercise  all  tho  powers  by  this 
Act  given  to  the  official  liquidator.” 

Now  the  25  & 26  Viet.  c.  51  has  been  referred 
to  to  show  that  the  persons  who  originally 
undertook  the  erection  of  this  pier  had  proceeded 
regularly,  and  had  had  conferred  upon  them  all 
the  rights  of  undertakers  under  the  Harbours, 
Docks,  and  Piers’  Clauses  Act  1847.  That  was  an 
Act  to  confirm  certain  provisional  orders  modo 
under  the  Act  of  1861,  and  it  providos  that  the 
provisional  orders  in  the  schedule  thereto  should 
bo  confirmed.  The  second  of  the  provisional 
orders  set  out  in  tho  schedule  relate  to  tho  construc- 
tion and  maintenance  and  regulation  of  a pier  at 
Deal  by  the  Deal  and  Walmer  Pier  Company.  Now 
there  is  no  doubt  at  all  that  upon  the  construction 
of  the  various  statutes,  and  upon  the  facts  admitted 
before  me  to-day,  the  present  plaintiffs  are,  under 
ami  by  reason  of  the  transfer  effected  by  the  liqui- 
dator of  that  company,  in  possession  of  all  the 
property  effects  and  dunes  in  action  of  the  Deal 
and  Walmer  Pier  Company,  and  consequently  of 
the  pier  damaged  by  the  defendant’s  ship ; bub  it  is 
said  that,  as  they  arc  not  the  origiual  undertakers. 


and  as  they  have  nob  obtained  from  the  Board  of 
Trade  a provisional  order  confirming  them  in  their 
possession,  and  establishing  them  as  the  actual 
undertakers,  they  must  be  considered  as  proprietors 
of  tho  property  and  chosen  in  action  of  the  pier 
company,  without  being  clothed  with  the  rights  of 
undertakers,  and  that,  consequently,  they  cannot 
claim  the  right  of  recovery  in  this  caae  against  tho 
owner  of  a vessel  damaging  the  pier,  under  sect.  74 
of  tho  Harbours,  Docks,  and  Biers  Clauses  Act 
1817. 

The  construction  of  these  Acts  is  by  no  means 
easy,  and  1 havo  had  considerable  difficulty  in 
coming  to  a decision  upon  them,  but  1 nave 
arrived  at  a conclusion  in  which  I am  justified  by 
the  consideration  of  tho  prcamblo  of  the  General 
Piers  and  Harbours  Act  1861,  which  I havo  before 
quoted.  I consider  that  it  must  have  beou  the 
intention  of  the  Legislature  that  the  privileges  of 
tho  original  undertakers  have  been,  by  the  act  of 
transfer  of  the  liquidator  before  described,  con- 
ferred upon  the  present  plaintiffs,  and  tint  they 
have  in  consequence  the  sumo  right  as  the  original 
undertakers  to  proceed  against  h ship  doing  injury 
to  their  property  under  the  74th  section  of  tho 
Harbours,  Docks,  and  Piers  Clauses  Act  181-7. 
There  remaius  one  other  point  to  bo  considered. 

It  is  said,  however,  that  the  original  undertakers 
would  havo  had  no  right  to  institute  a suit  in  rein 
in  this  court,  and  at  the  same  time  seek  to  avail 
themselves  in  such  a suit  of  the  provisions  of  this 
section.  The  material  words  of  the  section  are, 
that  “ the  owner  of  every  vessel,  &c.,  shall  bo 
answerable  to  the  undertakers  for  any  damage  dono 
by  such  vessel,  Ac.  . . . and  the  undertakers  may 
detain  any  such  vessel,  &c.  . . . until  sufficient 
security  has  been  given  for  the  amount  of  damage 
done  by  the  same.”  Now  it  is  said,  as  1 un- 
derstand Mr.  Butt’s  argument,  that  no  mari- 
j time  tort  has  been  committed  in  this  case, 

■ and  that  there  is  no  lien  upon  the  vessel 
| for  the  damage  done,  because  the  collision, 
having  been  found  to  be  the  result  of  inevitable 
accident,  no  lien  attaches,  according  to  the  rule  of 
this  court;  the  reason  for  this  rule  being  that  a 
lien  is  only  consequent  upon  some  wrongful  act 
dono  by  the  shipowner  or  his  servants.  It  was 
further  contended  that,  even  if  a lien  was  created 
by  the  words  of  the  statute,  it  was  not  a maritime 
Hen,  and  would  not  travel  with  tho  transfer  of  the 
property  to  the  plaintiffs.  This  objection  has  been 
partly  answered  by  what  I havo  ulready  observed, 
but  1 must  express  my  opinion,  however,  that  the 
section  does  place  such  damage  os  this,  even  where 
resulting  from  inevitable  accident,  in  the  category 
of  damage  giving  a maritime  lien  upon  tho  ship 
inflicting  it;  and  more  especially  1 say  so  when 
I read  the  words  by  which  it  is  provided  that  tho 
undertakers  shall  have  the  security  of  the  ship,  and 
may  detain  it  for  tho  payment  of  tho  damage. 

I have  arrivod  at  the  conclusion  that  all  tho 
objections  of  tho  defendants  havo  failed,  and  I 
must  prouounce  that  the  plaintiffs  arc  entitled  to 
recover. 

Solicitors  for  tho  plaintiffs,  Gregory,  Roicclijfe, 
and  Co. 

Solicitor  fur  the  defendants,  Thomas  Cooper. 
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July  16  and  *22,  and  Aug.  6,  1874. 

The  C.  S.  Butler. 

Collision — Lights — 41  Ship ” — Trinity  House  lighter 
— Vessel  employed  exclusively  in  river  navigation, 
propelled  by  sails  and  Oars  — Regulations  for 
preventing  collisions  at  sea — Thames  Conservancy 
byelaws. 

A Trinity  House  lighter,  which  is  a vessel  propelled 
by  sails  as  well  as  oars,  but  is  exclusively  em- 
ployed in  the  navigation  of  the  river  Thames  and 
never  goes  to  sea,  is  not  a “ ship " within  the 
meaning  of  the  Merchant  Shipping  Arts,  and  is 
not  bound  to  carry,  when  under  weigh  in  the 
Thames,  the  lights  prescribed  by  the  Regulations 
for  preventing  Collisions  at  Sea  to  be  carried  by 
all  sailing  vessels ; anti,  as  the  existing  byelaws 
made  under  the  Thames  Conservancy  Acts  1867 
and  1864  (20  ^*21  Vid,  c.  cxlvii ; 27  y 28  Viet . c. 
113)  contain  no  provision  as  to  the  lights  to  be 
carried  by  sailing  vessels  navigating  the  Thames. 
Trinity  House  lighters  are  under  no  obligation  to 
carry  lights  when  under  weigh  in  that  river.{a ) 
This  whs  an  appeal  from  a decree  of  the  City  of 
London  Court  (Admiralty  Jurisdiction)  in  a cause 
of  collision  instituted  on  behalf  of  the  Corporation 
of  the  Trinity  House  of  Deptford  Strond,  the  owners 
of  the  barge  or  lighter  No.  34,  against  the  owners 
of  the  steamship  C.  S.  Butler.  The  cause  was  dis- 
missed by  the  City  of  London  Court  with  costs, 
and  from  this  decree  the  Corporation  of  the  'Trinity 
House  appealed. 

The  ground  of  the  judgment  in  the  court  below 
was  that  the  Trinity  Houro  lighter  did  not,  at  tho 
time  of  tho  collision,  carry  a light.  No  shorthand 
writer  was  employed  in  the  court  below,  and  the 

(a)  The  consequence  of  this  decision  has  been  that  the 
Thames  Conserrancy  Board  have  made  bye-laws  providing 
that  all  vessels  navigating  tho  river  Thames,  whether 
propelled  by  sails  or  oars  only,  shall  exhibit  lights 
between  sunset  and  sunrise. 

| There  were  only  two  questions  in  the  o&se.  First, 
whether  the  barge  was  a “ship”  within  the  moaning  of 
the  Merchant  Shipping  Acta;  secondly,  whether  there 
was  any  Conservancy  rule  requiring  her  to  carry  lights. 
These  being  the  only  questions,  it  is,  perhaps,  to  be 
regretted  that  the  learned  judge  thought  it  necessary  to 
express  an  opinion  as  to  tho  extent  of  the  jurisdiction  of 
the  Conservancy  Board.  To  hold  that  the  Conservancy 
Board  have  no  jurisdiction  to  regulate  the  navigation  of 
the  Thames,  so  far  as  seagoing  vessels  aro  concerned,  if 
their  rules  conflict  with  the  regulations  for  preventing 
collisions  at  sea,  is  to  rule  that  no  regulations  made  by 
harbour  or  river  authorities  are  binding  upon  seagoing 
vessels  unless  they  are  in  conformity  with  the  regulations 
for  preventing  collisions  at  sea.  Yet  it  is  expressly  pro- 
vided by  the  Merchant  Shipping  Act  1862,  sects.. 'll  and  .'12. 
that  rules  properly  made  by  harbour  authorities  shall  be 
binding  *'  notwithstanding  anything  in  this  Act,  or  in  the 
schedule  t hereto  contained.’’  If  this  ruling  is  to  be  given 
its  full  effect,  it  may  have  tho  effect  of  declaring  that  a 
rule  which  has  now  been  in  existence  for  many  years  in 
the  river  Mersey  is  not  binding— namely,  tho  rule  which 
requires  every  vessel  at  anchor  to  carry  two  anchor 
lights.  It  is  true  that  thi«  rule  is  made  under  the 
Merchant  Shipping  Aot  by  Her  Majosty  in  Council ; but 
so  are  the  Thames  Conservancy  rules.  The  effect  of 
having  these  rules  approved  by  the  same  authority  as 
that  which  mak«'S  the  general  rules  is  to  take  away  the 
difficulty  as  to  conflict  of  jurisdictions.  If  the  Board  of 
Trade,  as  Her  Majesty's  Privy  Council,  s*-o  fit  to  approve 
a rule  for  inland  navigation  different  from  that  which 
prevails  at  sea,  there  is  probably  some  good  reason  for 
the  difference,  and  the  attempt  to  reconcile  the  two  seta 
of  rules  is  scarcely  necessary.  The  dictum  of  the  learned 
judge  in  the  present  ease  is  more  likely  to  encourage 
litigation  than  put  a dual  end  to  all  doubt  on  the  matter, 
mors  especially  as  the  new  Conservancy  rules  as  to  lights 
expressly  cover  all  vossoli  —Ed.] 


S.  Butler. 

case,  therefore,  came  before  the  Court  of  Appea^ 
without  any  notes  of  the  evidence  or  judgment. 
The  appellants  applied  to  the  High  Court  of 
Admiralty  to  decide,  os  a preliminary  question,  the 
question  of  law  as  to  tho  obligation  of  Trinity 
House  lighters  to  carry  lights,  and  for  that  pur- 
pose to  hear  sufficient  evidence  to  lay  the  necessary 
facts  before  it.  The  respondents  objected  to  any 
evidence  being  heard  by  the  Court  of  Appeal,  on 
the  ground  that  an  appeal  is  not  a rehearing,  but 
should  he  heard  only  on  the  facts  and  evidence 
produced  in  the  court  below,  and  that  the  appel- 
lants, having  neglected  to  employ  a shorthand 
writer,  under  tho  32nd  Rnlo  of  the  County  Court 
General  Orders  for  Admiralty  Practice,  they  were 
precluded  from  producing  any  evidence  on  the 
appeal.  The  court,  however,  ruled  that  it  had 
power  to  hear  evidence  so  as  to  bring  the  facts 
before  it,  but  that  it  would  only  hear  such  witnesses 
as  had  been  produced  in  tho  court  below.  There- 
upon the^  following  facts  were  admitted  or  were 
proved  by  a witness  called  by  the  plaintiff  : 

Tho  collision  occurred  at  about  4 30  a.m.  on  tho 
27th  Jan.  1874,  in  Galleon's  Reach,  near  Woolwich, 
in  the  river  Thames.  The  lighter  No.  34  was 
coming  up  the  river,  and  tho  steamer  was  goiug 
down.  This  lighter  (like  all  the  other  Trinity 
House  lighters)  is  a barge  with  a fixed  mast  and 
fore  and  aft  sails,  employed  exclusively  in  carrying 
ballast  up  and  down  the  Thames,  and  never  going 
below  Gravesend  ; she  is  propelled  by  sails,  and  is 
regularly  worked  liko  a sailing  vessel  of  similar 
rig  when  there  is  sufficient  wind ; when  there  is 
no  wind  she  is  worked  by  means  of  oars  or  sweeps. 
At  the  time  of  the  collision  she  was  under  sail. 
She  had  no  lights  burning  at  the  time  of  collision, 
nor  do  the  Trinity  House  lighters  eyer  carry  lights 
whilst  under  weigh. 

It  was  admitted  by  the  appellants  that  if  those 
lighters  wero  hound  to  carry  lights  under  weigh, 
they  were  to  blame  for  the  collision. 

Butt,  Q.C.  and  Dixon,  for  the  appellants.— Tho 
question  for  the  consideration  of  the  court  is, 
whether  these  lighters  are  within  any  regulations 
as  to  lights;  if  they  aro  not  bound  to  carry  lights 
by  any  regulation,  the  viow  of  the  Trinity  House 
is  that  they  are  not  entitled  to  do  so.  First,  do 
the  Regulations  for  preventing  Collisions  at  Sea 
apply?  The  only  rule,  if  any,  applicable  is 
Art.  5,  which  provides  that  sailing  snips  under 
weigh,  or  being  towed,  shall  carry  tho  same  lights 
as  steamships  under  weigh,  except  the  white  mast- 
head light.  But  we  submit  that  a Trinity  House 
lighter  is  not  a sailing  ship  within  tho  meaning  of 
that  rule,  which  applies  only  to  seagoing  ships. 
By  the  2nd  section  of  tho  Merchant  Shipping  Act 
1854  (17  A 18  Viet.  c.  104),  the  term  "ship,”  in 
construing  that  Act,  is  defined  to  “ include  every 
description  of  vessel  used  in  navigation  not  pro- 
pelled by  oars.”  The  Merchant  Shipping  Act 
Amendment  Act  1862  (25  & 26  Viet.  c.  63)  is  to  be 
construed  with  and  as  part  of  the  former  Act 
(sect.  1),  and,  consequently,  any  regulations  made 
under  the  second  Act,  and  affecting  44  ships,"  only 
affect  such  vessels  as  aro  “ ships " within  the 
meaning  of  the  Act  of  1854.  The  Regulations  for 
proventing  Collisions  at  Sea  aro  in  force  by  tho 
virtue  of  sect.  *25  of  tho  Act  of  1862,  and  the  Order 
in  Council  of  the  9th  Jan.  1863,  and  these  Regula- 
tions themselves  show  that  they  are  intended  to 
apply  only  to  seagoing  vessels— they  are  headed  as 
"Regulations  for  preventing  Collisions  a ' Sea  " The 
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3rd  article  of  these  regulations  applies  exprossly 
only  to  seagoing  Btearaships ; and,  moreover,  the 
power  which  is  given  by  sect.  30  of  the  Act  to 
enforce  these  regulations,  clearly  points  to  a vessel 
proceeding  to  sea.(a)  It  has  been  hold  that  a 
“ ship  ” within  tho  meaning  of  those  Acts  is  a 
vessel  whose  habitual  business  it  is  to  go  to  sea : 
(Ex  parts  Ferguson  and  Hutchinson,  24  L.  T. 
Rep.  N.  S.  96;  L.  Rep.  6 Q.  B.  200;  1 Asp. 
Mar.  Law  Cas.  8.)  Moreover,  wo  submit  that 
these  regulations  apply  only  to  vessels  when  at 
sea,  and  not  even  to  seagoing  vessels  when  navi- 
gating rivers  or  harbours ; they  are  not  binding 
in  rivers.  This  is  shown,  not  only  by  the  regula- 
tions themselves,  but  also  by  the  31st  and  32nd 
sections  of  the  Merchant  Shipping  Act  Amend- 
ment Act  1862,  which  provide  for  the  making  of 
rules  for  harbours,  rivors.and  inland  navigations. (6) 
If  the  schedule  rules  were  intended  to  be  binding 
in  rivers,  there  would  be  no  necessity  for  these  two 
sections.  Consequently  we  say  that  those  regula- 
tions do  not  apply,  and  that  there  is  no  obligation 
under  them  upon  a Trinity  House  lighter  to  carry 
lights  when  under  weigh. 

Secondly, — Are  there  any  other  regulations 
binding  upon  these  lighters,  and  are  they  bound, 
under  theso  regulations,  to  carry  lights  P There 
are  regulations  made  to  govern  the  navigation  of 
the  Thames,  within  the  meaning  of  sects.  31  and  32 

(a)  Tho  Merchant  Shipping  Act  Amendment  Act  18G2, 
■oct.  30.  Tho  folio  win*  steps  may  be  taken  in  order  to 
enforce  compliance  with  the  said  Regulations,  that  is  to 
say: — 

(1.)  The  surveyors  appointed  under  the  third  port  of 
the  prinuipal  Act,  or  such  other  persons  as  the  Board  of 
Traae  may  appoint  for  the  purpose,  may  inspect  any 
ships,  for  the  purpose  of  seeing  that  such  ships  ore  pro- 
perly provided  with  lights,  Ac. 

(2.)  If  any  such  surveyor  or  person  finds  that  any  ship 
is  not  so  provided,  he  shall  give  to  the  master  or  owner, 
notice  in  writing,  pointing  out  the  deficiency,  and  also  what 
is,  in  his  opinion,  requisite  in  order  to  remedy  the  same. 

(3.)  Kvury  notice  so  given  shall  be  communicated  in 
such  manner  os  the  Board  of  Trade  may  direct  to  tho  col- 
lector or  collectors  of  Customs  at  auy  port  or  ports  from 
which  such  ship  may  seek  to  dear, or  at  which  uer  transire 
is  to  be  obtained  ; and  no  oollector  to  whom  such  oommu- 
nu  ation  is  made,  shall  clear  such  ship  outwards  or  grant 
lier  a transiro  or  allow  her  to  proceed  to  tea,  without  a 
certificate  under  the  band  of  one  of  the  aid  surveyors  or 
other  peri-ouM  appointed  by  the  Board  of  Trade  as  afore- 
said, to  the  effect  that  the  said  ship  is  properly  provided 
with  lights,  Ac. 

(b)  Sect.  31. — Any  rales  concerning  the  lights  and  sig. 
duIn  to  be  carried  by  vessels  navigating  the  waters  of  any 
hartiour,  river,  or  other  inland  navigation,  or  concerning 
the  steps  lor  avoiding  collision  to  be  taken  by  such  ves- 
sels, which  have  been  or  are  hereafter  made  by  or  under 
the  authority  of  auy  local  Act,  shall  continue  and  be  of 
full  force  and  effect,  notwithstanding  anything  in  this 
Act  or  in  tho  schedule  thereto  contained. 

Sect.  32. — In  the  cose  of  any  harbour,  river,  or  other 
inland  navigation  for  which  such  rules  are  not  and  cannot 
b«  made  by  or  under  the  authority  of  any  local  Act,  it 
shall  be  lawful  for  Her  Majesty  in  Council,  upon  applica- 
tion from  the  harbour  trust  or  body  corporate,  if  any, 
owning  or  exercising  jurisdiction  upon  the  waters  of  suoh 
harbour,  river,  or  inland  navigation ; or,  if  there  be  no 
suoh  harbour,  trust,  or  body  corporate,  upon  application 
from  persons  intereeto  1 in  the  navigation  of  such  waters, 
to  make  rules  concerning  the  lighta  or  signals  to  be 
carried,  and  concerning  tho  steps  for  avoiding  collision  to 
be  taken  by  vessels  navigating  each  waters ; and  snch 
rules,  when  so  mode,  shall,  so  far  os  regards  vessels  navi- 
gating snch  waters,  have  the  same  ofTout  as  if  they  were 
regulations  contained  in  Table  (C)  in  the  schedule  to  this 
Act,  notwithstanding  anything  in  this  Act,  or  in  the 
schedule  thereto  contained. 


of  the  Merchant  Shipping  Act  Amendment  Act 
1862;  the  Thames  Conservancy  have  the  control 
of  the  navigation  of  tho  Thames,  and  they  havo 
made,  under  their  local  Acts  (The  Thames  Con- 
servancy Acts  1857  and  186-1,  20  & 21  Viet.  c.  cxlvii 
and  27  & 28  Viet.  c.  113),  byelaws  concerning  tho 
lights  to  be  carried  by  vessels  navigating  tho 
Thames.  These  byelaws  are  entitled  “ Rules  and 
Byclaws  for  the  Regulation  of  the  Navigation  of 
the  River  Thames,*’  and  were  approved  in  accord- 
ance with  sect.  31  of  tho  Thames  Conservancy  Act 
1864,  by  an  Order  in  Council  dated  the  5th  Fob 
1872.  These  byelaws  differ  in  essential  points 
from  the  Regulations  for  preventing  Collisions  at 
Sea;  as,  for  instance,  the  masthead  light  to  bo 
carried  by  a Btearaship  under  weigh,  and  only  be 
visible  for  one  mile,  according  to  the  Conservancy 
Byelaws,  whilst  by  the  Regulations  for  preventing 
Collisions  at  Sea  it  should  be  visible  for  five  miles. 
It  could  not  bo  contended  that  a vessel  would  be 
to  blame  for  carrying  in  the  Thames  a masthead 
light  shining  only  one  mile,  and  if  a vessel  could 
not  be  so  condemned,  it  is  clear  that,  in  matters 
relating  to  the  navigation  of  the  Thames,  tho  Con- 
servancy Byelaws  do,  and  tho  Regulations  for 
preventing  Collisions  at  Sea  do  not,  apply.  If, 
then,  there  were  any  rule  of  the  Thames  Conser- 
vancy, requiring  a sailing  vessel  or  lighter,  such 
as  this,  to  carry  lights,  it  would  be  binding  upon 
us,  but  there  is  no  such  rule  among  the  byelaws. 
There  being  no  such  rule,  it  would  be  wrong  for 
Trinity  House  lighters  to  carry  any  lights,  as  it 
would  only  tend  to  create  confusion. 

The  Owen  Wallis,  ante  p.  206  ; 30  L.  T.  Rop.  N.  8. 

41 ; L.  Hop.  4 Adm.  A Eco.  175. 

E.  C.  Clarkson,  for  the  respondent. — The  Regu- 
lations for  preventing  Collisions  at  Sea,  made  uncier 
the  Merchant  Shipping  Act  Ameudmeut  Act  1862 
were  intended  to  be  substituted  for  the  rules  con- 
tained in  the  Merchant  Shipping  Act  1854  (17  & 18 
Viet.  c.  104).  The  rules  in  tne  latter  Act  undoubt- 
edly applied  to  inland  navigation,  as  was  shown  in 
The  Velocity  (21  L.  T.  Rep.  N.  S.  680;  L.  Rep.  3 
P.  C.  41- ; 3 Mar.  Law  Cas.  O.  S.  308).  If  the  pre- 
sent regulations  were  substituted  for  tho  former 
ones,  it  is  reasonable  to  suppose  that  the  Legisla- 
ture intended  the  present  regulations  to  apply 
equally  to  inland  navigation.  Again,  there  can  bo 
no  doubt  that,  before  making  these  Conservancy 
rules,  the  regulations  under  the  Merchant  Ship- 
ping Acts  were  held  to  apply  to  all  vessels  navi- 
gating the  Thames.  [Sir  R.  Phii.limore. — Tho 
tacitly  received  construction  of  those  Acts  must 
have  been  that  they  applied  only  to  seagoing  ves- 
sels, and  not  to  vessels  wholly  navigating  within 
the  river.  The  conflict  between  the  Regulations 
and  the  Conservancy  Byelaws  might  bo  avoided  if 
it  were  held  that  the  latter  rules  applied  only  to 
vessels  wholly  navigating  within  the  river.]  Up 
to  the  time  ol  tho  passing  of  tho  Conservancy  rules, 
all  vessols  above  Yantlett  Creek  were  governed  by 
the  regulations  in  respect  of  the  lights  they  wero 
to  carry.  [Sir  R.  Phillimore. — The  Conservancy 
Byelaws  (Arts.  29  and  32)  apply  steering  and 
sailing  rules,  and  rules  as  to  lights  for  steam 
vessels,  to  vessels  " navigating  tho  river  Thames.” 
Must  not  those  be  applied  to  vessels  never  moving 
out  of  the  Thames  FJ  No  doubt,  but  coupled  with 
the  general  regulations;  and  if  it  happens  that 
the  Conservancy  Rules  do  not  provide  for  auy 
particular  case,  tho  general  regulations  must  be 
taken  to  bo  binding  in  tliut  case. 
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Secondly,  is  this  lighter  a "ship”  within  the 
meaning  of  the  Merchant  Shipping  Acts,  and  os 
such  bound  to  carry  lights.  A ship  is  defined  by 
these  Acts  (Merchant  Shipping  Act  1854,  sect.  2) 
to  “ include  every  description  of  vessel  used  in 
navigation  not  propellod  by  oars.”  There  is  nothing 
in  these  Acts  which  require*  a vessel  to  be  sea- 
going before  she  is  a “ ship.”  This  vessel  bos  a 
mast  and  sails,  and  is  not  propelled  by  oars  only, 
which  I submit  is  the  meaning  of  the  definition. 
[Sir  R.  Puillimore. — I understand  Blackburn,  J., 
in  Ex  parte  Ferguson  v.  Hutchinson  (uhi  sup.)  to 
define  a ship  within  the  meaning  of  those  Acts  to 
be  a vessel  the  habitual  business  of  which  is  to  go 
to  sea.]  But  it  was  never  decided  in  that  case  that 
a vessel  which  did  not  go  to  sea  might  not  f>e  a 
ship,  and  such  a vessel  as  this  is  clearly  within  the 
apparent  meaning  of  the  definitions ; that  decision 
was  only  as  to  the  meaning  of  the  word  “ ship  ” 
for  the  particular  purposes  of  that  ense  aiul  not  for 
general  purposes.  Assuming  that  the  Conservancy 
Rules  do  not  apply,  the  Regulations  for  preventing 
Collisions  clearly  cover  this  case,  as  this  is  a ship 
although  nover  going  to  sea  ; a yacht  never  going 
out  of  the  Thames  could  not  be  said  to  lx?  other 
than  a " ship,”  and  there  is  no  essential  difference 
for  this  purposo  between  this  lighter  and  a yacht. 
The  decision  in  The  Ouwn  Wallis  (u bi  sup.)  was  in 
respect  of  a dumb  barge,  which  falls  entirely  outside 
all  rules,  because  it  is  propelled  by  oars  only.  So  long 
as  the  regulations  are  not  altered  by  the  Conser- 
vancy Rules  the  rules  as  to  side  lights  in  Art,  5 of 
the  Regulations,  is  binding  upon  all  sailing  vessels 
in  the  Thames.  [Sir  R.  Phillimoek. — Before  I can 
say  that,  I must  hold  that  this  lighter  is  a " ship  ” 
and  she  is  clearly  not  a seagoing  vessel.]  In  Ec 
t>n rte  Ferguson  v.  Hutchinson  ( uhi  sup.),  Black- 
burn, J.,  expressly  says  that  the  definition  in  the 
Merchant  Shipping  Acts  is  not  exclusive,  but  that 
if  a vessel  is  a ship,  although  not  included  within 
the  definition,  the  Acts  would  apply.  [Sir  R. 
Puillimore. — But  that  learned  judge  say*  that  the 
criterion  by  which  a vessel  is  to  be  judged  a ship 
is,  whether  she  goes  to  sea  ] It  is  enough  i?  she  is 
capable  of  going  to  sea.  But  even  if  the  regula- 
tions do  not  apply,  she  still  ought  to  have  carried 
lights,  by  reason  of  the  generalobligntion  upon  all 
vessels  navigating  narrow  waters,  and  for  this 
proposition  I cite  the  Thames  Conservancy  Rules, 
Art.  29  (j.),  where  it  is  laid  down  that  nothing  in 
the  rules  shall  exonerate  any  vessel,  or  the  owner 
or  master  or  crew  thereof,  from  the  consequences 
of  any  neglect  to  carry  lights  or  signals,  <fec.  [Sir 
R.  Puillimore. — It  does  seem  a reasonable  conten- 
tion that  on  general  principles,  and  for  the  interests 
of  navigation,  such  vessels  ought  to  carry  lights.] 
It  being  an  admitted  fact  that  the  absence  of  lights 
on  board  the  lighter  contributed  to  the  collision, 
and  there  being  an  obligation  upon  her  to  do  so, 
eithor  by  regulations  which  apply  when  the  Con- 
servancy Byelaws  do  not  override  thorn,  or  by  the 
general  maritime  law  which  is  expressly  kept 
alive  by  the  byelaws,  I submit  that  the  lighter  was 
to  blame  for  not  carrying  a light. 

Butt,  Q.C.,  in  reply. — There  is  not,  nor  has  there 
ever  been,  any  obligation  by  the  general  maritime 
law  upon  vessels  under  weigh  to  carry  lights,  and 
if  there  is  no  express  provision  in  the  Conservancy 
Byelaws,  nor  in  the  regulations,  binding  upon  this 
vessel,  she  cannot  bo  condemned  for  not  carrying 
a light.  Art.  29  (j)  of  the  Bye-laws  only  applies 
where  there  is  an  obligation  by  law  to  carry  lights. 


July  22. — Sir  R.  Puillimore. — This  case  cc'.ncs 
before  the  court  in  a strange  and  unusual  manner, 
without  evidence  or  a judgment  from  the  court 
below.  A witness  has  been  examined  here,  and  in 
his  examination,  questions  of  law  were  raised  upon 
which  I was  asked  to  decide,  as  preliminary  to  any 
question  on  the  merits. 

The  first  question  is,  whether  the  Trinity 
lighters  are  bound  to  carry  tho  usual  re- 
gulation lights  prescribed  by  the  Order  in 
Council,  made  in  accordance  with  the  Merchant 
Shipping  Act  18(52  (24  & 25  Viet.  c.  63),  to 
be  carried  by  such  vessel.  In  the  definition 
clause  of  the  Merchant  Shipping  Act  1854 
(17  <fc  18  Viet.  c.  104),  incorporated  in  the 
later  Act,  it  is  provided  that  a “ship  shall 
include  every  description  of  vessel  used  in 
navigation  not  propelled  by  oars.”  That  definition 
is  copied  into  the  Admiralty  Court  Act  18(51  (24 
Viet.  c.  10),  sect.  2,  An  Act  for  Extending  tho 
Jurisdiction  of  tho  Admiralty  Court.  Taking  into 
consideration  the  terms  used  in  the  3rd  sub-section 
of  sect.  30  of  the  Merchant  Shipping  Act  18(52, 
" to  proceed  to  sea,”  the  judgment  in  Et  pnrU\ 
Ferguson  v.  Hutchinson  (24  L.  T.  Rep.  N.  S.  fK>; 
L.  Rep.  6 Q.  B.  200 ; 1 Asp.  Mar.  Law  Cas.  8), 
delivered  in  the  Queen's  Bench,  I am  of  opinion 
that  the  criterion  as  to  whether  a vessel  falls  under 
the  category  of  a **  ship,”  mentioned  in  tho  Mer- 
chant Shipping  Act,  is,  that  it  should  be  a vessel 
whose  habitual  business  it  is  to  go  to  sea  ; and  if 
so,  though  propelled  by  oars  as  well  as  sails,  it  is, 
1 think,  a snip  within  the  meaning  of  those  Acts. 
Upon  the  evidence  before  rne,  it  hoes  not  appear 
that  this  vessel  goes  to  sea  at  all,  though  it  has 
sails  as  well  as  oars,  and,  therefore,  does  not  come 
in,  in  my  opinion,  within  the  meaning  of  tho  term 
" ship  ” in  the  statutes. 

Tho  next  question  is,  whother  a vessel  of 
this  kind  be  subject  to  the  rules  laid  down 
by  the  Thames  Conservancy,  if  there  be  any 
rule  laid  down  by  that  body  which  renders 
the  carrying  of  lights  obligatory  by  law  on  this 
vessel.  There  is  certainly  considerable  difficulty 
in  reconciling  the  statutable  authority  conferred 
by  the  Rules  and  Byelaws  of  the  Conservators 
with  the  statutable  authority  conferred  in  tho 
Regulations  for  Avoiding  Collisions  at  Sea.  The 
jurisdiction  of  the  Thames  Conservancy  extends  to 
Yantlctt  Creek,  and  it  never  could  have  been  the 
intention  of  the  Legislature,  considering  the  con- 
flicting authorities,  to  apply  it  only  to  seagoing 
vessels.  It  cannot  be,  for  instance,  that  the  Thames 
Conservators  should  have  the  power,  if  they  choose 
to  exercise  it,  to  order  a port  light  to  be  carried  on 
the  starboard  side  of  a seagoing  ship  coming  within 
the  port  of  London.  The  difficulties  of  construction 
are  great,  but  I think  the  only  approach  to  a 
reasonable  solution  of  those  difficulties  is  to  con- 
sider "vessels  navigating  the  river  Thames”  to 
mean  vessels  whose  navigation  is  confined  to  tho 
river,  and  which  do  not  go  to  sea. 

I ain  of  opinion  that  a Trinity  lighter,  being  a 
vessel  of  tho  latter  class,  is  subject  to  tho  Con- 
servancy Rules,  but  I cannot  find  any  rule  which 
orders  ner  to  carry  a light.  I pronounce  the 
appellants'  vessel  not  to  blame  for  not  carrying 
lights ; and,  therefore,  on  this  ground  she  cannot 
bo  legally  said  to  have  contributed  to  the  collision. 

Aug.  (5.— -The  case  was  heard  on  the  merits,  and 
the  decision  of  tho  court  below  wus  reversed  with 
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UNITED  STATES  SUPREME  COURT. 

IN  ERROR. 

The  Merchants’  Mutual  Insurance  Co.  v.  Baring 


AND  OTHERS. 

Marine  insurance — Insurable  interest — Advances  on 
ship — Maritime  lien — Bottomry . 

B.  and  Co.  lent  money  to  a ship's  captain  to  provide 
necessaries  for  his  ship  at  a foreign  port.  They 
received  a bottomry  bond,  and  insured  the  ship. 
On  an  adjust mtmt  of  average  B.  and  Co.  were 
awarded  a stun  as  due  to  them  under  the  policy 
from  the  underwriters.  Payment  being  refused, 
B.  and  Co.  brought  an  action  to  recover  the  amount 
found  due  by  the  adjustment.  The  bottomry  bond 
was  not  given  in  evidence  at  the  trial. 

II»ld,  that  B.  and  Co.  had  an  insurable  interest, 
and  were  entitled  to  recover  the  amount  found 
due  by  the  adjustment. 

Opinion  by  Clifford,  J. — Advances  were  mode  by 
the  plaintiffs,  os  alleged  in  the  declaration,  to  the 
master  and  owners  of  the  bark,  for  the  purposes  of 
her  equipment  and  to  procure  a cargo  for  tho 
vessel,  in  a voyago  from  Cadiz,  in  Spain,  to  the 
port  of  Now  Orleans ; and  the  plaintiffs  also  allege 
that  they,  through  their  agents,  obtained  a policy 
of  insurance,  dated  6th  Dec.  1867,  and  executed 
by  the  corporation  defendants,  insuring  tho  hull 
of  the  barque  in  the  sum  of  9000  dels.,  in  the 
nome  of  their  agents,  containing  the  clauses,  “ on 
account  of  whom  it  concern  ” and  “ lost  or  not 
lost,”  for  the  protection  of  those  advances.  They 
also  allege  that  the  barque,  though  well  officered, 
manned,  and  equipped,  suffered  so  much  on  the 
voyage,  from  tne  violence  of  the  winds  and  the 
force  of  the  sea,  that  the  master,  with  a view  to 
the  safety  of  tho  officers  and  crew,  and  for  the 
preservation  of  the  cargo,  found  it  necessary  to 
put  into  the  port  of  Saint  Jago  do  Cuba  for  such 
repairs  as  would  enable  him  to  prosecute  the 
voyage ; that  their  agents  gave  due  notice  of  those 
farts  to  tho  president  of  the  insurance  company ; 
that  the  secretary  of  tho  company  subsequently 
informed  the  agents  of  the  plaintiffs  that  the 
insurance  company  bad  decided  to  send  an  ageut 
to  the  port  of  refuge  to  take  charge  of  the 
interests  of  all  concerned,  and  the  pluiutiffs  aver 
that  from  the  moment  the  agent  of  the  insuiance 
company  arrived  there  he  took  exclusive  charge 
of  tne  repairs  of  the  vessel,  aud  caused  such  work 
to  be  performed  as  ho,  the  agent,  thought  to  be 
necessary,  and  that  he  obtained  from  their  agent 
there  the  funds  necessary  to  pay  for  all  such 
repairs.  All  necessary  repairs  were  made  and  tho 
Unique  completed  her  voyage,  and  the  further 
allegation  is,  that  after  her  arrival  at  tho  port  of 
destination  an  adjustment  of  averages  was  made 
by  the  adjusters  of  averages  in  that  port,  for  costs, 
charges,  and  damages  in  making  such  repairs,  and 
that  in  the  said  adjustment  they,  the  plaintiffs, 
were  awarded  tho  sum  of  "3607  dols.  on  the  said 
policy  of  insurance. 

Demand  of  payment  having  been  made,  and 
payment  having  been  refused  tho  plaintiffs  ( 
commenced  the  present  Buit.  Service  was  | 


mode  and  the  defendants  appeared  and  filed 
an  answer,  which  is  equivalent  to  the  geuoral 
issue  iu  an  action  of  assumpsit,  and  a special 
pica  that  the  bark,  at  the  time  of  her  de- 
parture and  throughout  both  the  outward  and 
return  voyages,  was  unseaworthy,  contrary  to  the 
stipulations  of  the  policy  and  iu  violation  of  its 
express  and  implied  warranties.  Subsequently 
the  parties  went  to  trial  and  the  verdict  ana  judg- 
ment wero  for  the  plaintiffs,  for  the  amount 
awarded  by  tho  average  adjusters.  Exceptions 
were  taken  by  the  defendants  to  tho  rulings  of  the 
court  in  refusing  to  instruct  the  jury  as  they 
requested.  Three  prayers  for  instruction  were 
presented  by  the  defendants,  all  of  which  were 
refused : first,  that  if  the  evidence  shows  that  the 
iusurable  interest  of  the  plaintiffs  was  a bottomry 
bond  on  the  barqu  o aud  that  the  vessel  arrived  in 
safety  at  tho  port  of  destination,  the  jury  should 
find  for  the  defendants ; secondly,  that  it  is  only 
when  the  vessel  insured  is  lost  that  tho  assured  on 
a bottomry  bond  can  recover,  and  that  if  the  proof  is 
that  there  was  no  loss  or  destruction  of  the  barque, 
the  jury  should  find  for  the  defendants,  if  tho 
plaintiffs  had  insured  on  a bottomry  bond  ; thirdly, 
that  the  defendants  were  not  bound  to  tender  back 
the  premiums  of  insurance  before  availing  them- 
selves of  any  defence  aguinst  the  validity  of  the  policy 
of  insurance,  or  for  its  avoidance  by  a subsequent 
cause. 

Nothing  appears  in  tho  record  except  the  de- 
claration, the  answer,  the  verdict  and  judgment, 
tho  three  bills  of  exceptions  to  the  rulings  of  tho 
court  in  refusing  to  instruct  tho  jury  as  requested, 
neither  of  which  contains  any  report  of  the 
evidence,  and  the  motion  for  now  trial,  which 
merely  states  that  tho  verdict  of  the  jury  is  con- 
trary to  law  and  the  evidence,  without  giving  any 
statement  whatever  of  the  evidence  which  was 
submitted  to  tho  jury.  Evidence  to  Bhow  that  the 
action  was  fouuded  upon  a bottomry  bond,  or  that 
such  a bond  was  offered  in  evidence,  or  introduced 
at  the  trial,  is  entirely  wanting ; nor  is  there  the 
slightest  evidence,  direct  or  circumstantial,  to 
show  that  any  such  question  as  that  involved  in 
the  third  prayer  for  instruction  did  or  could  have 
arisen  in  the  case,  or  that  the  instruction  was  a 
proper  one,  in  any  view  of  the  controversy,  for  the 
consideration  of  the  jury.  Viewed  in  the  light  of 
these  suggestions,  as  the  case  should  be,  it  is  clear 
that  the  several  rulings  of  the  court  i»*.  refusing 
to  give  tho  throe  prayers  for  instruction,  may 
be  considered  together,  as  they  involve  but  one 
question  in  an  appellate  court. 

Correct  instructions,  if  applicable  to  the  case1 
the  court,  as  a general  rule,  is  required  to' 
give,  unless  the  same  are  in  substance  and 
effect  embodied  in  those  previously  given  by 
the  court  to  the  jury ; but  the  court  is  nover 
required  by  law  to  give  an  instruction  to  tho 
jury  which  is  not  applicable  to  tho  case,  even 
though  it  be  correct  as  an  abstract  principle 
or  rule  of  law ; aud  it  may  be  added  that  no 
prayer  for  instruction,  whether  presented  by  the 
plaintiff  or  the  defendant,  can  bo  regarded  ns 
applicable  to  the  case  when  it  is  wholly  unsup- 
ported by  the  evidence  introduced  to  tho  jury. 
Competent  evidence  may  be  written  or  oral,  direct 
or  circumstantial,  but  when  there  is  uu  legal 
evidence  of  any  kind  to  support  the  theory  of  fact 
embodied  in  a prnyer  for  instruction,  whether 
presented  by  the  plaintiff  or  the  defendant,  tho  in- 


y Google 


412 


MARITIME  LAW  CASES. 


American  Reps.]  Mercu ants’  Mutual  Insurance  Co.  e.  Baring.  [American  Reps. 


struction  should  always  be  refused  ; and  such  a 
ruling  can  never  become  a good  cause  for  reversing 
the  judgment.  It  is  clearly  error  in  a court,  said 
Taney,  C.J.,  to  charge  a jury  upon  a supposed  or 
conjectural  state  of  facts,  of  which  no  evidence 
has  been  offered,  as  the  instruction  presupposes 
that  there  is  some  evidence  before  the  jury  which 
they  may  think  sufficient  to  establish  the  fact  hypo- 
thetically  assumed  in  that  way  by  tho  oourt,  and  if 
there  is  no  evidence  which  they  have  a right  to 
consider,  then  the  charge  does  not  aid  them  in 
coming  to  a correct  conclusion,  but  its  tendency  is 
to  embarrass  and  mislead  them,  as  it  may  induce 
them  to  indulge  in  conjectures  instead  of  weigh- 
ing the  testimony : (17.  8.  v.  Breitling,  20  How. 
254).  When  a prayer  for  instruction  is  pre- 
sented to  the  court,  and  there  is  no  evidence  upon 
the  subject  in  the  case  for  the  consideration  of  the 
jury,  it  ought  always  to  be  withheld,  and  if  it  is 
given  under  such  circumstances,  it  will,  as  a 
general  rule,  be  regarded  as  error  in  the  court,  for  I 
the  reason  that  its  tendency  may  be,  and  often  is, 
to  mislead  the  jury,  by  withdrawing  their  atten- 
tion from  the  legitimate  points  of  inquiry  involved 
in  the  issue:  ( Goodman  v.  Simona , 20  How.,  p. 
359.) 

Attempt  is  made  in  argument  to  maintain  that 
the  plaintiffs  had  no  insurable  interest  in  the 
barque  unless  it  bo  assumed  that  it  was  created  by 
a bottomry  bond,  but  the  court  is  entirely  of  a 
different  opinion,  os  it  is  alleged  in  tho  decla- 
ration that  the  advances  were  made  to  equip  the 
vessel  and  to  procure  for  her  a cargo  in  the  voyage 
from  a foreign  port  to  tho  port  of  destination. 
Founded  as  the  declaration  is  upon  the  policy  of 
insurance  it  must  be  construed  in  connection  with 
tho  policy. 

By  the  terms  of  the  policy  tho  insurance 
is  upon  the  barque,  her  tackle  and  apparel, 
whicn  is  the  proper  language  to  be  employed  in  a 
case  where  the  assured  had  an  interest  in  the 
vessel.  Advances  made  on  the  credit  of  a ship  for 
necessary  repairs  or  supplies  in  a foreign  port 
create  a maritime  lien  upon  the  ship,  and  it  is  well 
settled  law  that  a maritime  lien  is  a jus  in  re,  and 
that  it  constitutes  an  incumbrance  on  the  property 
of  the  ship  which  is  not  divested  by  the  death  or 
insolvency  of  the  owner:  (The  Young  Mechanic, 
2 Curt.  404;  s.  c.,  Ware  Adm.  R.  535 ; 1 Pars.  M. 
Law,  489;  3 Kent,  Com.  170,  11th  edit.;  General 
Smith,  4 Wheat.  438.)  Such  a lien  may  be 
enforced  by  a process  in  rem,  which  is  founded 
on  a right  in  the  thing,  the  object  of  the 
process  being  to  obtain  the  thing  itBelf,  or  a satis- 
faction out  of  it,  for  some  claim  resting  on  a real 
or  quasi  proprietary  right  in  the  thing : (The  Com- 
merce, 1 Bl.  580 ; Buck  et  al.  v.  Ins.  Co.,  1 Pet.  105 ; 
The  Maggie  Hammond , 9 Wall.  450.)  Liens  of  the 
kind  constitute  an  insurable  interest,  and  it  is 
quite  clear  that  enough  is  alleged  in  the  declaration 
to  warrant  the  conclusion  that  the  advances  made 
in  this  caso  are  prcperly  to  be  regarded  as  consti- 
tuting a maritime  lien  upon  the  barque  : (Seamans 
v.  Loring,  1 Mas.  127 ; 1 Phil,  on  Ins.,  5th  edit., 
s.  204 ; Hanwck  v.  Ins.  Co.,  3 Surnn.  132). 

Contracts  ior  repairs  and  supplies  may  be  made  by 
tho  master  to  enable  the  vessel  to  proceed  on  her 
voyngc,  and  if  it  appears  that  they  were  necessary 
for  the  purjM.ise,  and  that  they  were  made  and  fur- 
nished to  a foreign  vessel  or  to  a vessel  of  the 
United  States  in  a port  other  than  a port  of  the 
State  to  which  the  vessel  belongs,  tho  primd  facie 


presumption  is  that  the  repairs  and  supplios  were 
made  and  furnished  on  the  credit  of  tne  vessel, 
unless  it  appears  that  the  master  had  funds  in  hand 
or  at  his  command  which  he  ought  to  have  applied 
to  tho  accomplishment  of  those  oojects,  and  that  the 
material  men  knew  that  fact  or  that  such  facts  and 
circumstances  were  known  to  them  as  were  suffi- 
cient to  put  them  upon  inquiry  and  to  show  that 
if  they  had  used  duo  diligence  in  that  behalf  they 
might  have  ascertained  that  the  master  had  no 
authority  to  contract  for  such  repairs  and  supplies 
on  the  credit  of  the  vessel:  (The  Lulu,  10  Wall. 
197 ; The  Patapsco  13  Wall.  333 ; 2 Pars,  on  Ship. 
322  to  337). 

Whenever  the  necessity  for  the  repairs  and 
supplies  is  once  made  out,  it  is  incumbent 
upon  the  owners,  if  they  allege  that  the  funds 
could  have  been  obtained  upon  their  personal 
credit,  to  establish  that  fact  by  competent  proof, 
and  that  the  material  men  knew  the  same 
or  were  put  upon  inquiry,  as  before  explained, 
unless  those  matters  fully  appear  in  the  evidence 
introduced  by  the  other  party  : ( The  Grapeehot,  9 
Wall.  141 ; Thomas  v.  Osborn,  19  How.  22)^ 

Apply  those  principles  to  the  case,  and  it  is  clear 
that  the  objection  that  the  plaintiffs  had  no  insurable 
interest  in  the  barque  utterly  fails,  and  it  is  not 
controverted  that  the  advances  were  made  to  equip 
the  vessel  and  to  procure  a cargo  for  her  in  the 
described  voyage ; and  it  iB  sufficient  that  such  an 
allegation  affords  a primd  facie  presumption  that 
the  advances  were  made  on  the  credit  of  the 
vessel,  as  the  record  fails  to  disclose  any  fact  or 
circumstance  to  overcome  that  presumption. 
Such  advances  constitute  a lien  upon  the  ship, 
and  such  a lien  gives  the  lender  an  insurablo 
interest  in  the  ship:  (Seaman*  v.  I^oring,  1 Mas. 
127;  I Phil,  on  Insurance,  5th  edit.,  sect.  204 
Godin  v.  Insurance  Company,  1 Burr  489 ; Lucena 
v.  Craufurd,  5 Bos.  & P.  294 ; Wells  v.  Ins.  Co., 
9R.&  R.  103). 

Absolutely  nothing  appears  in  the  record  to 
support  the  theory  that  any  such  defences  as 
those  assumed  in  the  prayers  for  instruction 
were  in  fact  set  up  by  the  defendants  in  the 
subordinate  court,  except  what  is  contained  in 
the  prayers  for  instruction  presented  to  the  court. 
They  pleaded  a general  denial  of  the  allegations 
of  the  declaration,  and  that  tho  barque  was  un- 
; seaworthy  at  the  inception  of  the  risk  and 
i throughout  the  voyage,  but  no  mention  is  made 
I of  any  such  defences  as  those  implied  in  the 
prayers  for  instruction  in  any  other  part  of  the 
record,  nor  is  there  any  evidence  whatever  upon 
tho  subject.  Defences  in  avoidance  of  tho  claim 
made  in  tho  declaration  must  be  proved  in  the 
court  of  original  jurisdiction,  and  if  not  proved 
there  they  cannot  be  successfully  set  up  in  tho 
appellate  court  to  support  an  assignment  of  error. 
Other  matters  were  discussed  at  the  bar,  but  it 
is  not  necessary  to  examine  any  other  of  the  pro- 
positions submitted,  as  these  suggestions  are 
sufficient  to  dispose  of  the  case. 

Judgment  affirmed. 
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Daxiells  v.  Harris. 

Marine  insurance — Policy  on  cargo — Extent  of  im- 
plied warranty  of  seaworthiness — Deck  cargo — 
Jettison  to  save  ship — Risk  to  ship  and  cargo  on 
an  ordinary  voyage. 

The  warranty  of  seaworthiness  implied  in  a policy 
of  marine  insurance  is  to  he  considered  with 
reference  to  each  subject  matter  of  insurance , and 
the  ship  can  only  be  said  to  be  seaworthy  for  the 
purposes  of  that  warranty  if  it  is  seaworthy  in 
reejtect  of  that  subject-matter. 

In  a policy  on  cargo,  the  implied  warranty  that 
the  ship  ts  seaworthy , cannot  be  considered  to  con- 
template the  destruction,  in  order  to  save  the  ship 
on  an  ordinary  voyage,  of  that  very  cargo  which 
is  the  subject-matter  of  insurance. 

Where  a policy  is  effected  on  deck  cargo,  it  is  not  a 
compliance  with  the  warranty  of  seaworthiness 
that  the  ship  can,  without  danger  to  herself, 
should  she  encounter  ordinary  rough  weather,  be 
made  seaworthy  by  the  jettison  of  the  deck  cargo, 
which  is  the  subject-matter  of  the  insurance. 
Semble,  that  if  the  policy  had  been  on  the  ship  and 
under-deck  cargo,  and  not  on  the  deck  cargo, 
the  implied  warranty  of  seaworthiness  would  have 
been  satisfied  by  the  safety  of  the  ship  and  under- 
deck cargo,  and  would  not  have  been  affected  by 
the  peril  to  or  loss  of  the  deck  cargo,  provided  that 
the  latter,  by  reason  of  the  facility  with  which  it 
could  have  been  yot  rid  of,  would  nave  caused  no 
danger  to  the  ship,  or  subject-matter  of  insurance. 
Tills  was  an  action  on  a policy  of  insurance  upon 
wine  shipped  on  board  the  steamer  Murillo,  from 
San  Lucar  to  London,  and  was  tried  before  Brett, 
J.,  at  the  Guildhall. 

The  plaintiffs  obtained  the  verdict,  and  a rule 
nisi  was  granted  for  a new  trial,  on  the  ground  of 
misdirection,  and  also  that  the  verdict  was  against 
the  weight  of  evidence.  The  misdirection  com- 
plained of  was  with  reference  to  the  meaning  of 
seaworthiness. 

One  of  the  questions  left  to  the  jury  was,  Was 
the  shin  unseaworthy  on  leaving  San  Lucar  P and 
the  explanation  the  learned  judge  gave  was  to  this 
effect : that  although  a dock  cargo  which  could  not 
be  got  rid  of  might  render  a ship  unseaworthy, 
yet  the  jury  might  take  into  account  the  facility 
that  existed  of  getting  rid  of  wino  by  staving  in 
the  casks. 

The  facts,  which  are  fully  stated  in  the  judg- 
ment of  the  oourt,  were  shortly,  that  the  ship 
sailed  from  San  Lucar  in  the  month  of  February, 
having  a considerable  number  of  casks  of  wine 
stored  on  deck,  and  on  encountering  woather 
worse  than  the  ordinary  rough  weather  of  that 
time  of  year  in  the  Bay  of  Biscay,  some  of  the 
casks  got  loose  and  endangered  the  safety  of  the 
ship  ro  much  that  the  whole  of  the  deck  cargo 
was  jettisoned  by  means  of  staving  in  the  casks. 

The  jury  were  asked:  First,  was  there  a con- 
cealment of  the  fact  that  all  the  cargo  was  on 
deck?  secondly,  was  there  a concealment  of  the 
number  of  casks  in  which  the  wine  on  deck  was 
contained  P and  if  yes,  was  it  material  ? thirdly, 
was  the  ship  unseaworthy  on  leaving  San  Lucar  ? 
To  all  these  questions  the  answer  was  in  the  nega- 
tive. 


Benjamin,  Q.C.  ( G . Russell,  Q.  C.  and  W.  0. 
Harrison,  with  him),  showod  cause. — The  terms 
of  the  policy  were : “ 7000/.  on  wine  in  casks  on  or 
under  deck,  so  valued  at  10s.  per  cent.,  to  return 
4s.  9d.  per  cent,  for  interest  under  deck  on  arrival." 
This  shows  clearly  that  the  underwriters  were  in- 
formed that  most  of  the  wine  would  be  on  deck. 
And  so  we  say  that  the  implied  warranty  as  to 
seaworthiness  is  modified  by  the  knowledge 
imparted  to  the  underwriters’.  In  Arnould  on 
Marine  Insurance,  4th  edit.,  vol.  2,  p.  766,  it 
is  said : “ Goods  carried  on  deck  are  primd 
facie  not  in  their  proper  place;  besides,  it  is 
nearly  always  true  of  them  that  they  impede 
the  navigation  of  the  Bhip.  On  both  grounds, 
it  is  a received  rale  that  dock  lading  gives 
no  occasion  to  general  average.  But  an  excep- 
tion to  this  general  rule  may  be  created  by 
custom,  as  where  it  i9  the  custom  in  a particular 
trade  to  carry  part  of  the  cargo,  or  articles  of  a 
certain  character  on  deck ; for  by  the  custom  the 
dock  becomes  a proper  place  for  the  goods,  and 
those  who  embark  in  tnat  trade  as  merchants, 
shipowners,  or  insurers,  accept  the  impediment  of 
deck  lading  as  another  peril  of  the  traffic,  with  the 
usual  incident  of  general  average  in  the  case  of 
deck  cargo  attaching  to  the  adventure."  Here  wo 
may  similarly  say  that  the  casks  of  wine  were  in 
tbeir  proper  place,  because  it  was  known  to  all 
parties  that  tney  would  be  carried  there,  and  so 
the  insurers  accepted  that  as  one  of  the  risks.  And 
they  would  know  also  that  it  was  a risk  to  the 
cargo  and  not  to  the  ship,  and  did  not  make  the 
ship  unseaworthy,  though  the  goods  were  more 
exposed  to  loss.  That  this  was  contemplated  is 
Bhown  by  the  return  of  the  rate  of  premium  for  all 
goods  carried  below  deck.  As  the  warranty  of  sea- 
worthiness is  only  an  implied  warranty,  it  is  modi- 
fied by  facts  which  show  that  the  condition  of  the 
ship  and  the  mode  of  loading  were  known  to  and 
in  contemplation  of  the  underwriters. 

Then,  as  to  the  misdirection.  What  the 
learned  judge  said  was,  M Here  again  the  burden 
of  proof  lies  on  the  defendant,"  viz.,  with 
reference  to  the  unseaworthiness  of  the  ship. 
And,  again,  “There  may  be  an  extra  risk  to 
the  goods,  but  if  the  Bhip  is  not  risked  thore 
is  not  unseaworthiness."  But  surely  this  is  a 
perfectly  right  direction ; it  is  proper  to  leave  to 
the  jury  the  consideration  of  the  character  of  tho 
cargo  in  determining  seaworthiness.  In  Foley  v. 
Tabor  (2  F.  & F.  663),  Erie,  C.J.,  says : “ Sea- 
worthiness is  a word  of  which  the  import  varios 
with  the  place,  the  voyage,  the  class  of  ship,  or 
even  the  nature  of  the  cargo.  And  you  are  to 
take  this  os  tho  law  on  the  subject,  that  a ship 
will  be  unseaworthy  if  tho  risk  is  materially  in- 
creased by  reason  of  difficulty  in  navigating  tho 
ship,  caused  either  by  overloading  or  by  bad  stow- 
age of  the  cargo."  This  was  in  nis  summing  up 
to  the  jury,  and  shows  what  may  be  left  for  their 
consideration.  [Lord  Coleridge,  C.J. — Why  are 
you  not  to  consider  the  cargo  in  two  ways?  If 
the  character  of  the  cargo  being  heavy,  and  itB 
being  on  deck  mokes  her  unseaworthy,  why  may 
not  its  being  light  or  easily  got  rid  of,  restore 
her  seaworthiness  ?]  It  seems  only  reasonable 
that  it  should;  the  consideration  is,  whether 
at  the  commencement  of  the  voyage  the  ship  was 
seaworthy  with  reference  to  her  own  safety,  not  as 
to  the  safety  of  the  cargo.  The  caso  of  Burgess  v. 
Wickham  (8  L.  T.  Rep.  N.  S.  47 ; 3 B.  & 9.  669), 
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shows  what  limitation  iB  to  be  fixed  to  the  general 
and  implied  warranty  of  seaworthiness.  Black- 
burn, J.,  says : “ I think  seaworthiness  is  relutire 
to  the  nature  of  the  adventure  in  every  respect 
and  Cockburo,  C.J.,  says  : " The  authorities  which 
bear  upon  the  subject  appear  to  me  fully  to 
establish  that,  while,  by  the  law  of  England,  there 
is  in  every  voynge  policy  an  implied  warranty  of 
seaworthiness,  the  term  * seaworthiness  ’ is  a re- 
lative and  flexible  term,  the  degree  of  seaworthi- 
ness depending  on  the  position  in  which  the  vessel 
may  be  placed,  or  on  the  nature  of  the  navigation 
or  adventure  on  which  it  is  about  to  embark?’  In 
that  case  a ship  which,  as  was  known  to  the  de- 
fendants, had  originally  been  only  a river  steamer, 
woh  strengthened  as  far  as  possible  for  an  ocean 
Yoyago  ; but  even  when  so  strengthened,  she  was 
not  as  fit  for  the  voyage  as  it  would  have  been 
proper  she  should  be  if  she  had  been  an  ordinary 
sca-going  vessel.  Yet  it  was  hold  that,  the  facts 
being  known,  she  was  in  a condition  to  satisfy  the 
warranty  of  seaworthiness,  it  being  limited  to  the 
capacity  of  the  vessel.  So  here,  this  was  a named 
ship,  known  to  the  defendants,  with  a named 
cargo,  and  a named  mode  of  stowing  it,  all  com- 
municated to  the  defendants  ; and  she  was,  there- 
fore, within  the  above  rule,  seaworthy  at  the 
commencement  of  the  voyage. 

Sir  John  Karslake,  Q.O.,  Unit,  Q C.,  and  Cohen, 
Q.C.,  in  support  of  the  rule.— If  the  plaintiff’s  are 
right  their  argument  goes  to  this,  that  as  soon  as 
tho  underwriters  know  that  some  cargo  will  be 
carried  on  deck,  they  must  bo  taken  to  waivo  all 
questions  of  seaworthiness.  The  direction  was  in 
effect  this : if  the  stowing  of  the  vessel  was  such 
that  if  she  encountered  tho  ordinary  weather 
of  tho  time  of  year,  tho  deck  cargo  would  have 
to  be  jettisoned,  but  if  she  had  only  smooth 
weather  she  might  have  got  safely  home,  then  tho 
circumstances  which  would  make  tho  cargo  easily 
jottisonod  would  make  her  seaworthy,  though 
otherwise  she  would  not  be  so.  Now  it  ib  admitted 
that  there  is  a warranty  of  seaworthiness  of  some 
sort  necessarily  to  be  implied,  and  that  being  so, 
the  direction  amounts  to  this,  that  a vessel  being 
unBeaworthy  may  become  seaworthy  by  the  facility 
of  gotting  rid  of  deck  cargo  if  bad  weather  be  en- 
countered. The  learned  juago  adopted  tho  evidence 
of  Bethel,  tho  ongineer,  and  founded  his  direction 
upon  it.  The  witness  said,  “I  should  have  thought 
she  would  labour  very  much,  and  probably  we 
should  havo  to  throw  it  overboard  in  the  Bay  of 
Biscay,  loaded  in  such  a way and  be  added  that 
he  would  not  have  sailed  in  her  if  it  had  not  been 
a cargo  that  could  be  got  rid  of.  It  is  clear,  how- 
evor,  from  this  evidence,  that  she  would  have 
been  called  unseaworthy  at  the  time  she  left  her 
moorings ; and  if  the  doctrine  laid  down  be  upheld, 
it  must  be  carried  to  this  extent,  that  if  Bhe  had 
gone  down  she  was  still  seaworthy.  Supposing 
that  thoy  did  not  sncceod  in  staving  in  the  casks 
which,  in  ordinary  bad  weather,  was  necessary  to 
be  done  to  save  the  ship,  yet  sbo  would  be  sea- 
worthy. Now,  can  it  be  said  that  the  absolute 
necessity  of  throwing  overboard  that  which  is  the 
subject-matter  of  the  insurance,  in  tho  event  of 
that  occurring  which  must  bo  anticipated,  admits 
of  the  ship  being  nevertheless  seaworthy?  We 
may  take  another  illustration  to  show  tho  results 
if  tho  doctrine  bo  carried  to  its  legitimate  conclu- 
sions. The  ship  is  supposed  to  have  sailed  with  a 
sufficient  crew.  In  bad  weather  tho  casks  get 


loose,  and  disable  so  many  of  the  crew  that  the 
rest  cannot  start  tho  casks  and  let  out  the  wine. 
Yet  it  would  have  to  bo  said  that  she  was  sea- 
worthy, because  the  subject-matter  of  the  insu- 
rance was  such  that  if  other  things  had  not  hap- 
pened it  might  have  been  thrown  overboard,  and 
the  immediate  danger  to  the  ship  dispersed,  and 
herself  made  competent  to  get  to  tho  end  of  the 
voyngo.  What  is  the  true  meaning  of  “ ordinary 
perils  of  the  sea?”  Underwriters  ao  not  contract 
to  provide  against  them : as  Brett,  J.,  said  at  the 
trial,  “ rough  weather  must  be  expected  at  the 
time  of  year."  Tho  term  seaworthy  must  include 
ordinary  bad  weather,  though  not  extraordinary, 
and  when  rongh  weather  is  to  be  anticipated,  the 
vessel  must  be  freighted  accordingly.  It  is  never 
a question  whether  a ship  can  encounter  extra- 
ord’iiaiy  bad  weather,  but  ordinary  perils  of  the 
seas.  [Lord  Coleridge,  C.J. — Here  the  loss  was 
occasioned  by  extraordinary  weather.]  Yes  ; and 
if  tho  ship  was  seaworthy  the  underwriters  are 
liable  for  loss  by  jettison;  but  the  learned  judge 
throughout  told  the  jury  that,  in  considering 
whether  the  ship  was  able  to  encounter  ordinary 
perils,  thoy  were  to  take  into  account  the  facility 
of  jettison ; but  it  is  contended  that  he  ought  to 
have  asked  them  whether  the  ship,  when  Hhe  left 
Spain,  was  fit  to  carry  tho  cargo  as  it  was,  and 
without  alteration,  that  is,  without  jettison.  The 
Bhipmustbe  seaworthy  atthe  commencement  of  the 
voyage,  and  it  is  not  enough  that  she  can  be  mado 
so  in  the  course  of  it.  The  Quebec  Marine  I neu- 
ron ce  Company  v.  The  Commercial  Bonk  of 
Canada  (3  Mar.  Law  Cos.,  O.  S.,  414;  22  L.  t*. 
Rep.  N.  S.  559 ; L.  Rep.  3 P.  0.  App.  285) 
clearly  establishes  this:  that  if  a ship  start  with 
a defect,  although  it  be  romedied  before  loss, 
yet  the  warranty  of  seaworthiness  is  not  com- 
plied with,  and  the  contrary  doctrine  which  had 
been  deduced  from  a dictum  of  Lord  Tenterden, 
in  Weir  v.  Aberdeen  (2  B.  & Aid.  820)  is  shown  not 
to  bo  correct,  and  certainly  was  not  the  ratio  deci- 
dendi, even  if  Lord  Tenterden  bo  correctly  reported. 
[Brett,  J. — It  does  not  follow  that  tho  jury  may 
not  say  tho  dofect  is  so  small  as  not  to  amount  to 
unseaworthiness.  Suppose  a ship  starts  with  a 
leak,  but  the  carpenter  stops  it  in  five  minutes,  is 
sho  unsoaworthy  P]  Yos.  In  Phillips  on  Insu- 
rance, sect.  695,  it  is  stated,  “Tho  assured  is 
understood  to  warrant  that  the  ship  is,  at  the 
commencement  of  tho  vovage,  seaworthy,  viz., 
that  the  materials  of  which  the  ship  is  made,  its 
construction,  Ac.,  and  outfit  generally,  are  such  as 
to  render  it  in  every  respect  fit  for  the  voyage  in- 
sured.” [Brett,  J. — Look  at  the  next  paragraph ; 
that  says  that  if  tho  deficiency  be  temporary,  and 
admitting  of  a ready  remedy,  tho  insurance  is  not 
forfeited.]  It  is  not  enough  to  say  that  the  ship 
can  be  made  seaworthy  after  the  commencement 
of  tho  voyage ; for  she  must  at  tho  time  be  fit  to 
carry  cargo  and  earn  freight.  Sect.  723  sayB  that, 
if  the  cargo  has  to  bo  relanded  for  making  repairs, 
the  warranty  is  not  complied  with. 

So  too,  the  ship  must  not  be  oveiloaded,  and 
Foley  v.  Tabor  (ubi  sup.),  cited  by  the  other  side, 
really  shows  that  the  ship  is  unseaworthy  if 
the  difficulty  of  navigating  be  increased  by  fiver- 
loading.  It  becomes,  then,  a question  wlu-ther 
it  is  usual  for  cargo  to  be  stowed  in  such 
a way  as  this.  In  Parsons  on  Marino  Insur- 
ance, vol.  1,  p.  376,  it  is  laid  down  that  the  ship 
must  be  adapted  to  tho  risk  assumed,  and  must 
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be  properly  loaded,  not  only  as  to  the  storage  of 
the  goods,  but  also  as  to  weight  and  quantity  : (see 
IVeir  T.  Aberdeen,  uhi  gup.,  and  Lldgetl  v.  Secretary 
ante,  vol.  1,  p.  95;  24  L.T.  Rep.  N.  S.  942 ; L.  Rep. 
6 C.  P.  616).  The  judgment  of  Lord  Wensleydale 
in  Bieeard  v.  Shepherd  (14  Moo.  P.  C.  471),  snows 
that  a ship,  being  seaworthy,  uiay  become  unsea- 
worthy by  being  overloaded.  There  additional 
cargo  was  taken  on  board  at  an  intermediate  port, 
and  as  such  additional  cargo  made  the  vessel  uu- 
seaworthy,  the  assured  were  held  not  entitled  to 
recover  in  respect  of  the  second  shipment.  See 
also  Gibeon  v.  Small  (4  H.  of  L.  Cas.  353),  and 
Bouillon  v.  Lupton  (15  C.  B.,  N.  S.,  113).  Hut  the 
direction  of  the  learned  judge  in  this  case  is  directly 
opposed  to  all  these  authorities,  for  be  would  say 
that  a ship  may  bo  overloaded  and  yet  seaworthy, 
because  of  the  facility  of  getting  rid  of  the  excess 
load.  We  contend  that  seaworthiness  has  reference 
to  the  cargo  os  well  as  to  the  ship,  for  the  latter 
must  1)0  fit  to  carry  the  former  safely  in  ordinary 
rough  weather.  The  implied  warranty  of  the 
shipowner  is,  in  the  words  of  Lord  Ellenborough 
in  Lyon  v.  Metis  (5  East,  428),  “ that  his  vessel  ia 
tight  and  fit  for  the  purpose  or  employment  for 
which  he  offers  and  holds  it  forth  to  the  public.”  Aa 
between  the  freighter  and  the  shipowner,  (ho  un- 
dertaking of  the  latter  is  shown  to  be  to  have  the 
ship  fit  to  receive  any  reasonable  cargo  of  the 
nature  that  he  undertook  to  carry : (see  Stan- 
ton v.  llichardson,  ante,  vol.  1,  p.  449;  ante, 
p.  228 ; 27  L.  T.  Rep.  N.  8.  513;  L.  Rep.  7 
C.  P.  421.)  No  underwriter  would  insure  at  10s. 
per  ceut.  if  the  vessel  could  not  carry  her  cargo 
through  ordinary  rough  weather.  But  Biceard  v. 
Shepherd  (ubi  sup.)  is  an  authority  that  the  under- 
writer is  not  liable  to  the  assurod  if  she  could  not ; 
and  in  Hare  and  Wallace’s  American  Leading  Cases, 
vol.  2,  p.  753,  in  tbo  caso  of  Prescott,  v.  The  Union 
Insurance  Company  (l  Whart.  Penn.  399),  the 
direction  in  the  following  terms  was  upheld: 

**  The  idea  of  seaworthiness  is  not  limited  to  the 
sufficiency  of  the  vessel  merely  to  save  the  lives 
of  the  persons  who  may  be  on  board,  hut  extends 
also  to  her  sufficiency  for  the  safety  of  the  pro- 
perty on  board  of  her.” 

Cur.  ado.  vult. 

Nov.  2. — The  judgment  of  the  conrt  (Lord  Cole- 
ridge, C.J.,  Brett  und  Denman,  JJ.)  was  delivered 
by 

Brett,  J. — In  this  case  the  action  was  brought 
on  a policy  of  insurance  to  recover  an  alleged  total 
loss  by  jettison  of  wine,  valued  at  700011,  loaded 
on  board  the  steamship  Murillo. 

The  policy  was,  “at  and  from  San  Lucar,  on 
wine  in  casks  or  under  deck.”  The  wine  insured 
was  all  on  deck,  so  loaded  at  San  Lucar,  after  the 
ship’s  hold  had  been  filled  with  other  cargo.  The  , 
insured  wine  was  jettisoned  in  bad  weather  by 
staving  in  the  casks.  The  ship  and  underdock 
cargo  arrived  safe. 

The  defendants  pleaded,  with  other  pleas,  “ that 
the  said  ship,  at  the  commencement  of  the  said  in- 
sured voyago  in  the  said  policy  mentioned,  was  not 
seaworthy.’ 

In  summing  up  the  case  to  the  jury  upon 
this  plea,  Mr.  Jnstico  Brett  commenced  by  tell- 
ing them  “ that  the  question  was,  whether  the 
defendant  had  proved  that  the  ship  was  un- 
scaworthy.  But  that  means,”  he  said,  “ not  only 
whether  the  mere  ship,  as  a built  ship,  was  sea- 
worthy, but  whether  loaded  os  she  was,  with  the 


[ cargo  which  she  had  on  board  stowed  in  the  way  it 
was,  the  ship  was  fit  to  undergo  all  the  ordinary 
risks  of  the  voyage  upon  which  she  was  to  sail  at 
the  time  of  year  at  which  she  was  to  sail.  If  the  ship 
was  not  Beawortby  in  that  sense,  then  the  policy 
fails,  because  the  assured  of  goods  is  taken  to 
warrant  that  the  ship  is  seaworthy.  It  signifies 
not  whether  he  is  innocent,  whether  it  is  not  in  the 
least  degree  his  fault,  if  in  point  of  fact  the  ship- 
owner or  the  master  makes  the  ship  by  etowai^ 
or  otherwise  unseaworthy;  then  in  treating  the 
caso  as  between  the  two  innocent  parties,  the  as- 
sured and  the  underwriter,  it  is  the  assured  and 
not  the  underwriter  who  has  to  lose.  The  question 
is,  not  whether  the  goods  thoraselves  wereatmoro 
than  ordinary  risk ; goods  on  deck  are  always  as- 
sumed to  be  at  more  than  ordinary  risk.  If  the 
fact  of  their  being  on  deck  does  not  affect  the 
safety  of  the  ship,  their  own  additional  risk  is  im- 
material ; the  question  is,  whether  the  putting  the 
goods  on  dock  did  or  did  not  make  the  ship  unsea- 
worthy.  The  question  for  you  is,  whether  the  ship, 
that  is,  including  the  cargo  on  and  under  deck,  was 
in  a fit  condition  on  leaving  San  Lucar  to  en- 
counter with  safety  the  ordinary  perils  of  an  ordi- 
nary voyage  from  Sun  Lucar  Co  England  at  that 
time  of  the  year.  Your  answer  mast  depond  upon 
the  view  you  take  of  the  evidenoe,  and  upon  the 
exercise  of  your  own  knowledge  and  judgment.” 

The  learned  judge,  in  commentingon  the  evidence, 
said : “ No  one  would  be  of  opinion  that,  either  for 
the  cargo  itself  or  for  the  ship,  it  is  as  good  a way 
to  load  cargo  on  dock  as  to  put  it  undor  dock,  but 
does  it  or  does  it  not  make  a great  difference,  in 
your  judgment,  what  kind  of  deck  cargo  there  is  ? 
if  the  deck  cargo  had  boon  stiff  machinery,  heavy 
rigid  machinery,  which  could  not  have  been  got  rid 
of  off  the  deck  in  bad  weather,  if  tho  weight  of 
such  a cargo  had  been  anything  liko  tho  weight  of 
this  wine,  you  would  probably  say  that  with  such 
a weight  on  deck,  and  the  impossibility  of  getting 
rid  of  it,  the  state  of  things  would  havo  boon  very 
dangerous  for  the  ship ; but  then  the  real  point 
for  you  is,  whether  you  think  it  makes  a difference 
in  that  respect  that  tho  cargo  could  be  dealt  with 
as  this  cargo  would  be.  The  weight  of  it  as  weight 
was  liquid,  how  would  you  get  rid  of  wine  en- 
cumbering the  ship  on  deck  ? How  long  would  it 
take  the  ship’s  carpenter  and  his  men  to  stave  the 
casks  ? What  would  be  the  effect  on  the  ship  of 
letting  the  wine  run  out  ? The  question  is,  not  of 
danger  to  the  wine,  but  of  danger  to  the  ship.  I 
apprehend,  myself,  that  you  will  all  be  of  opinion 
that  having  this  dock  cargo  did  add  to  the  difficul- 
ties of  the  ship,  and  that  unless  it  could  have  been 
got  rid  of,  ana  with  tolerable  quickness,  it  would 
nave  been  a danger  to  the  ship  to  the  extent  of 
making  her  uuseaworthy ; but  the  question  is, 
what  is  tho  effect,  in  your  judgment,  of  the  facility 
of  starting  tho  wino  P I cannot  help  thinking  that 
the  effect  of  having  a deck  cargo  does  necessarily 
add  to  the  danger  of  a ship ; but  the  question  is. 
whether  it  puts  her  into  so  much  danger  as  to 
make  her  unseaworthy ; that  is  to  say,  whether  it 
puts  her  in  danger  of  being  unable  to  meet  the 
ordinary  rough  wcathor  of  tho  voyago  on  which 
she  is  Bailing.” 

Speaking  of  what  would  be  an  ordinary 
voyage  in  this  case,  the  learned  judge  said : 
“It  would  not  be  right  to  say  that  for  a ship 
coming  across  the  Bay  of  Biscay  in  Febrnary,  an 
ordinary  voyage  means  a voyago  without  rough 
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weather.  It  is  clear  that  coming  across  the  Bay 
of  Biscay  and  up  the  English  Channel  at  that  sea- 
son, yon  must  meet  with  rough  weather.  There- 
fore, it  is  not  to  be  taken  to  be  sufficient  that  the 
ship  would  be  able  to  encounter  without  danger 
smooth  or  fair  weather  only,  but  the  question  is, 
whether  she  would  bo  ablo  to  encounter  without 
danger  rough  weather  also.  But  there  is  at  every 
season  of  the  year  some  weather  rougher  than  the 
ordinary  rough  weather  of  that  season,  and 
although  the  ship  ought  to  be  able  to  stand,  not 
only  the  smooth  but  also  the  ordinary  rough 
weather  of  the  season  in  which  she  sails,  yet  the 
value  of  insurance  is,  that  it  insures  against  damage 
or  los6,  by  reason  of  the  rougher  weather  than  the 
ordinary  rough  weather  of  the  season.  Therefore, 
ou  are  not  to  consider  whether  this  ship  would 
ave  been  safe  without  rough  weather.  She  was 
bound,  when  she  left  San  Lucar,  to  he  in  Buch  a 
condition,  with  regard  to  herself  and  her  cargo,  as 
to  be  able  to  surmount  the  ordinary  occurrences  of 
an  ordinary  voyage  in  that  season,  including  the 
rough  weather  which  must  be  anticipated  at  that 
time  of  year;  and  the  question  for  yon  is  this — it 
being  a fact  clearly  proved,  os  I think,  that  if  the 
cargo  could  not  have  been  got  rid  of,  the  ship 
would  have  been  in  great  danger  in  a voyage  with 
the  ordinary  rough  weather  of  the  season ; the 
question  is,  whether  your  view  of  that  state  of 
things  is  modified  bv  a consideration  of  what  kind 
of  cargo  it  was  on  deck,  and  the  mode  in  which 
such  a cargo  could  be  got  rid  of.  If  you  are  of 
opinion  that  that  kind  of  cargo,  although  it  was  too 
heavy  for  the  comfort  of  the  ship,  and  as  long  as  it 
existed  of  that  weight,  was  a danger  to  the  ship, 
yet  when  ordinary  danger  came  on,  that  is  ordi- 
nary rough  weather  came  on,  it  could  bo  got  rid 
of  so  quickly  that  practically  it  did  not  endanger 
the  ship,  although  it  endangered  itself,  then  you 
may  say  that  the  ship  was  seaworthy,  notwith- 
standing the  weight  of  the  cargo  on  deck ; but  if 
you  think  that  the  cargo  was  such  that,  with  such 
weather  as  ought  to  have  been  anticipated  on  such 
a voyage,  it  could  not  have  been  got  rid  of  before 
the  ship  would  be  in  danger,  then  I think  you 
would  say  that  the  ship  was  unseaworthy  at 
starting.  If  you  think  the  Bhip  was  not  seaworthy 
at  starting  jfrom  San  Lucar,  within  the  definition 
I have  given,  you  will  find  for  the  defendant, 
otherwise  for  tho  plaintiff.” 

The  jury  having  found  a verdict  for  the  plain- 
tiff, a rule  was  moved  for  and  granted,  on  tho 
ground  of  misdirection,  and  the  case  was  argued 
in  Easter  Term  last. 

The  first  point  to  be  considered  is  what  would  be 
the  exact  import  conveyed  to  tho  jnry  by  this 
summing  up.  In  laying  down  the  propositions  of 
law,  as  such,  we  are  of  opinion  that  the  direction 
was  correct.  The  first  proposition  laid  down  as  to 
seaworthiness  seems  to  us  to  be  entirely  right. 
The  terms  of  the  proposition  as  to  what  is  to  be 
considered  an  ordinary  voyago,  seem  to  us  to  be 
right.  The  question  is,  what  is  the  effect  of  the 
remarks  made  during  the  comment  on  facts.  We 
arc  of  opinion,  upon  consideration,  that  they  would 
lead  the  jury  to  conclude  that  they  were  directed, 
os  matter  of  law  that  although  they  should  find, 
as  matter  of  fact,  that  if  the  aock  cargo  were  not 
ot  rid  of,  the  ship,  with  the  cargo  under  and  on 
er  decks,  would  be  in  danger  of  destruction  in 
the  ordinary  rough  weather  of  the  voyago  insured, 
yet  if  the  deck  cargo  could  in  such  weather  be  got 


rid  of  so  easily  that,  by  reason  of  the  facility  of  its 
destruction,  tho  ship  and  the  rest  [of  the  cargo 
were  in  no  danger  in  an  ordinary  voyage,  they 
might  find  that  the  warranty  that  the  ship  was 
seaworthy  was  satisfied  in  point  of  law.  The  rea 
question,  therefore,  is,  whether  Buch  a proposition 
is  correct  in  point  of  law. 

The  stipulation  as  to  seaworthiness  is  a war- 
ranty, not  express  but  implied.  It  is,  unle^B 
expressly  or  by  necessary  implication  nega- 
tived, to  be  implied  in  every  marine  voyage 
policy  of  insurance,  whether  the  subject-matter 
of  insurance  be  Bhip,  cargo,  freight,  profits, 
commission,  or  other.  The.  warranty  thus  im- 
plied has  always  been  stated  in  all  decided 
cases,  and  in  all  works  of  authority,  in  the 
same  terms.  Those  terms  are : " That  the 
assured  warrants  that  at  the  time  when  the 
policy  attached,  or  should  have  attached,  the 
ship  was  seaworthy.”  It  is  not  “that  the  sub- 
ject-matter of  insurance  would  be  in  no  danger 
on  an  ordinary  voyage;”  tho  terms  which  have 
been  used  nrc  not,  in  a policy  on  cargo,  for  example, 
that  such  cargo  will  be  in  no  danger  if  the  voyage 
l>o  an  ordinary  voyage,  but  they  have  been  that 
for  such  a voyage  “the  ship  was  seaworthy." 
The  same  terms  being  so  used  with  regard  to  all 
policies,  do  they  mean  the  same  thing  in  all  poli- 
cies ? If  they  were  express  words  in  the  policy, 
being  the  same  words  used  in  documents  in  pari 
materia , it  should  seem  that  they  should  bear  tho 
same  meaning  in  all.  Is  it  different,  because  the 
warranty  is  an  implied  one,  and  tho  terms  which 
have  been  used  hove  not  been  the  phraseology  of 
the  parties  to  the  contracts,  but  of  those  who  have 
declared  or  treated  of  the  law  P 

When  one  asks  whether  the  warranty  has  the 
same  meaning  in  all  tho  policies,  the  question 
is,  whether  the  same  warranty  in  extent  and 
effect  is  to  bo  implied  in  every  policy.  In 
considering  this  question,  we  must  proceed,  as 
in  all  tho  other  questions  which  are  for  over 
raised  for  judicial  decision  by  the  never  ceas- 
ing variety  of  commercial  transactions ; we  must 
proceed  according  to  authority,  so  far  as  it  goes, 
and  then,  if  the  case  in  hand  be  outside  and 
beyond  the  authorities,  by  applying  to  it  the  prin- 
ciples to  be  extracted  from  tho  authorities,  that 
is  to  say,  the  principles  which  were  applied  to  them 
in  t heir  time. 

First,  then,  according  to  the  authorities,  has 
the  implied  warranty  been  the  same  in  extent 
and  effect  in  all  policies  P It  has  not.  With 
regard  to  policios  on  the  same  subject-matter, 
as  on  ships,  tho  extent  of  the  warranty,  as  to  tho 
condition  of  the  ship,  has  been  held  to  tie  different 
for  different  voyages,  for  the  same  voyage  ut  dif- 
ferent seasons,  for  tho  same  voyage  at  the  same 
season,  according  to  whether  the  same  ship  was  in 
ballast  or  loaded  with  one  kind  of  cargo,  or  another. 
The  required  condition  of  tho  ship  has  been  held 
to  be  different  when  the  Bhip  was  to  enter  under 
policy  in  port  from  what  it  must  be  when  going  to 
sea  under  the  samo  policy.  It  has  been  held  to  bo 
different  for  a coasting  voyage,  or  lake,  or  river, 
or  canal  voyage,  from  what  it  must  be  for  an  ocean 
voyage  under  the  samo  policy.  It  is  unnecessary 
to  cite  fully  well  known  authorities.  All  are  brought 
forward  and  discussed  in  Phillips  on  Insurance, 
§§605  to  723,  inclusive.  In  § 710:  "Tim  war- 
ranty of  seaworthiness  varies  in  different  places ; a 
vessel  considered  seaworthy  for  a voyage  in  one 


MARITIME  LAW  CASES. 


417 


C.  P.]  Daniells  v.  Harris.  [C.  P. 


place  may  not  be  bo  considered  in  another ; the 
standard  of  seaworthiness  also  varies  from  timo  to 
time  in  the  same  place.”  In  § 720:  “The  requi- 
sites as  to  seaworthiness  depend  upon  the  intended 
nso  and  service  of  the  vessel.  The  requisites  to 
satisfy  this  warranty  for  lying  in  port,  or  for  tem- 
porary purposes,  short  coasting  passages,  or  navi- 
gating a lake,  river,  or  canal,  are  different  from 
those  demanded  for  navigating  the  open  sea  on 
long  voyages.”  If,  therefore,  the  warranty  were 
set  out  in  detailed  terms,  instead  of  in  the  com- 
prehensive description,  “ that  the  Bhip  most  bo 
Beaworthy,”  it  is  obvious  that  the  terms  of  the 
warranty  as  to  each  of  the  voyages,  or  as  it  were, 
parts  of  voyages,  or  conditions  ot  things  mentioned 
in  these  sections,  would  and  must  be  different.  If, 
then,  tho  implied  warranty  is,  as  to  its  extent  and 
effect,  different  in  different  policies  with  regard 
to  the  same  subject  matter,  it  might  be  not 
unreasonably  predicated  that  it  might  be  also  dif- 
ferent in  different  policies  with  regard  to  different 
subjects.  It  might  be  different  with  regard  to  the 
same  voyage,  to  be  made  at  the  same  season,  if 
applied  to  two  different  subject.:  of  insurance. 
There  seems  to  be  authority  for  saying  that  there 
is  a difference.  In  Phillips  on  Insurance,  § 721 : 
“ It  follows,  if  we  apply  tho  same  criterion,  that 
there  may  be  a compliance  with  this  warranty  in 
a policy  on  tho  ship  while  lying  in  port,  and  not 
one  upon  the  cargo  of  the  same  ship.  For  circum- 
stances may  bo  readily  imagined,  and  often  occur, 
in  which  the  vessel  is  in  reasonable  security  in 

r»rt,  though  goods  on  board  would  not  be  so.  In 
723 : *'  There  are  these  two  distinctions  in  the 
insurance  on  tho  ship,  and  that  on  cargo  and 
freight,  first,  in  respect  of  what  is  seaworthiness  in 
port,  and  second,  as  to  the  time  when  the  policy 
attaches : and  these  two  distinctions  have  place, 
though  all  these  interests  are  insured  in  the  same 
policy  mado  or  having  reference  to  tho  time  before 
the  cargo  is  on  board.”  Ho  then  points  out  that, 
in  two  cases  determined  in  Massachusetts,  on  a 
policy  on  ship,  freight,  and  cargo  at  and  from  a 
port,  the  policy  on  the  ship  attached  because  the 
ship  was  seaworthy  in  port,  but  the  policy  did  not 
attach  as  to  the  cargo  or  freight,  because  tho  ship 
was  not  seaworthy  for  the  sea  voyage,  the  warranty 
as  to  seaworthiness  being  as  to  all  the  risks,  the 
warranty  to  bo  implied  in  the  one  policy.  These 
are  authorities  for  saying  that  there  is  a difference 
in  extent  and  effect  in  the  warranty  of  seaworthi- 
ness of  the  ship  in  different  policies  in  which  the 
subject-matter  of  insurance  is  different ; but  there 
is  no  authority  which  decides  what  is  tho  extent 
and  effect  of  that  warranty  in  the  case  of  a policy 
on  goods. 

The  real  question,  therefore,  U what  is  tho 
principle  to  oe  applied ; and  upon  this,  first, 
what  is  the  principle  which  governs  the  court  in 
determining  whether  auy  terms  are  to  be  implied 
in  contracts,  and,  if  so,  what  those  termB  are  to  be. 
When  and  to  what  extent  is  a court  of  law  hound  to 
hold  that  there  is  an  implied  term  in  a contract  P 
Whenever  there  is  something  not  expressed  which 
it  is  clear  to  all  men  of  ordinary  intelligence  and 
knowledge  of  business  must  have  been  either  la- 
tently in  or  palpably  present  to  the  minds  of  both 
forties  to  the  contract  when  it  was  made,  for  other- 
wise their  contract  would  be,  as  a business  trans- 
action, insensible,  or  contrary  to  the  universal 
course. 

Applying  the  authorities  so  far  as  they  go,  and 
Vol.  ft..  N.S. 


this  principle  to  the  present  case,  it  would  soem  that 
if  tho  policy  had  been  on  the  ship.it  might  well  have 
been  held  that  the  extent  and  effect  of  the  implied 
warranty  would  only  have  reached  the  safety  of 
the  ship.  That  is  to  say,  if  the  cargo  on  deck 
would,  however  treated,  have  been  a danger  to  tbo 
skip  in  an  ordinary  voyage,  the  warranty  of  sea- 
worthiness would  not  have  been  satisfied,  but  if 
the  deck  cargo  by  reason  of  the  facility  with  which 
it  could  have  been  got  rid  of,  would  have  caused  no 
danger  to  the  ship,  the  warranty  would  have  been 
satisfied.  The  same  if  the  policy  had  been  on 
cargo  other  than  the  deck  cargo.  For,  in  either 
caBe,  upon  the  assumption,  neither  ship  nor  cargo 
insurea  would  have  been  in  any  practical  danger 
on  an  ordinary  voyage.  The  only  consideration 
against  the  affirmative  of  the  proposition  in  either 
case  is,  that  tho  safety  of  the  subject  insured  is 
made  to  depend  upon  a broach  of  duty  by  the  ship- 
owner to  tho  owner  of  the  deck  cargo.  Yet  that, 
as  between  tho  parties  to  the  contract  of  insurance, 
would  be  as  inter  alios  acta,  and  the  underwriter 
would  not  bo  the  legal  defender  of  the  owner  of  the 
deck  cargo.  Upon  either  of  tho  policies  thuB  sug- 
gested we  should  have  thought  the  direction  whicu 
was  given  in  this  case  would  have  been  correct. 
But  then  arises  the  final  question,  which  is,  can 
the  same  effect  and  extent  be  given  to  the  war- 
ranty with  regard  to  a cargo  which  is  the  subject- 
matter  insured  P Can  it  be  supposed  that  tho 
underwriter  would  insure  at  any  premium  cargo 
which,  upon  the  assumption,  must  be  jettisoned  if 
tho  ordinary  rough  weather  of  the  voyage  should 
occur  P or,  on  the  contrary,  may  it  not  be  said  to 
bo  clear  to  every  man  of  ordinary  intelligence  and 
knowledge  of  business,  that  neither  the  assured 
nor  tho  underwriter  on  such  a policy  could  have 
had  in  his  mind,  when  tho  contract  was  made,  the 
supposition  that  the  underwriter  would  pay  for  the 
loss  by  inevitable  jettison  of  the  subject  insured  ? 
In  other  words,  must  not  the  extent  and  effect  of 
tho  warranty  in  such  a policy  on  goods  be, 
that  the  ship  will  bo  safe  on  an  ordinary 
voyage  without  being  put  to  sacrifice  the  insurea 
cargo  ? 

We  are  of  opinion,  upon  consideration,  that 
the  extent  and  effect  of  the  warranty  that  the 
ship  is  Beaworthy  in  a policy  on  cargo  can 
never  be  implied  to  be  so  great  as  to  be  consi- 
dered to  contemplate  the  destruction,  in  order  to 
save  the  ship,  on  an  ordinary  voyage,  of  that  very 
cargo  which  is  the  subject-matter  of  insurance. 
Such  a supposition  makes  the  contract,  as  a busi- 
ness transaction,  insensible — the  extra  premium 
invariably  paid  in  respect  of  a dock  cargo  applies 
to  the  extra  danger  to  the  cargo  in  case  of  weather 
more  rough  than  tho  ordinary  rough  weather  of 
the  voyage  insured. 

We  are,  therefore,  of  opinion  that  the  direction, 
in  this  case,  was  wrong,  as  applied  to  the  policy 
before  tho  court.  It  was  right  in  saying  that 
tho  question  was  not  whether  the  cargo  would 
be  safe  on  an  ordinary  voyage,  but  whether 
tho  ship,  including  the  cargo,  would  bo  safe. 
It  was  right  in  saying  that,  in  considering 
that  question,  the  jury  should  consider  the  nature 
of  tho  cargo.  But  it  was  wrong  in  leadiug  or 
leaving  the  jury  to  understand  that  if  the  ship 
could  only  be  made  safe  for  or  in  an  ordinary 
voyage  by  the  destruction  of  the  insured  cargo, 
they  might,  nevertheless,  say  that  the  ship  wa« 
seaworthy. 
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Tiik  Imperial  Ottoman  Bank  v.  Cowan. 


[Ex.  Ch. 


Tho  rule  mast  bo  made  absolute  for  a now 
trial.  Rule  absolute. 

Attorneys  for  the  plaintiff,  Arglee  and  Rawline. 
Attorneys  for  the  defendant,  Hollame,  Son,  and 
Coward. 


EXCHEQUER  CHAMBER. 

IU  ported  by  Job*  Boas,  Esq.,  B»rriaUsr-st-L*w. 

Feb.  5,  6,  and  7,  187A 

ERROR  PROM  THR  COURT  OP  COMMON  PLEAS. 

The  Imperial  Ottoman  Bank  v.  Cowan. 

Sale  of  cargo  to  arrive — Supplementary  cargo — One 
bill  of  lading  including  both — Waiver  of  objec- 
tion ta. 

Plaintiffs,  a continental  bank,  having  contracted  to 
tell  and  ship  to  the  defendants  1400  quarters  of 
rye , to  be  paid  for  by  an  acceptance  at  three 
months,  put  the  rye  on  board  the  Agatha.  The 
vessel  proved  to  be  capable  of  containing  from  200 
to  300  quarters  more  grain  than  the  quantity 
shipped,  and  therefore  the  plaintiffs  filled  up  the 
vacant  space  with  maize. 

One  bill  of  lading  only  was  given  for  the  cargo,  and 
the  plaintiffs  wrote  on  the  24 th  April  to  the  defen- 
dants, with  the  invoices  and  drafts : “ The  maize 
is  on  the  same  bill  of  lading  as  the  rye  ...  as 
there  would,  no  doubt,  be  a loss  on  the  maize,  toe 
presume  you  will  wish  to  leave  it  for  account  of 
shippers  ; but  if  you  will  accept  the  bill  we  will 
get  an  undertaking  from  the  oank  to  hold  you 
harmless  for  so  doing.'1 

The  defendants , who  had  made  a subsale  of  the  cargo, 
refilled : “ The  drafts  and  invoices  of  this  cargo 
are  to  hand,  and  we  observe  that  the  bills  of  lading 
at  e in  the  hands  of  the  . . . bank.  We  thinle 
...  we  are  entitled  to  ask  a guarantee  from  the 
bank  that  the  Agatha  shall  deliver  the  weight  spe- 
cified in  the  invoice.  Would  you  have  the  kind- 
ness to  ask  the  bank  for  this,  and  telegraph  to 
us  . . . their  acquiescence,  or  the  contrary.  We 
would  be  obliged  also  by  a copy,  or  the  original, 
of  the  charter-party,  ana  copy  of  the  bill  of  lading 
for  our  Government.  We  leave,  as  you  suggest, 
the  maize  to  the  shippers  ; the.  transaction  in  rye 
is  a very  bad  one.  We  return  you  enclosed  draft 
invoices  of  maize." 

On  the  8 th  May  the  defendants  refused  to  accept  the 
bill  of  exchange  for  the  rye,  upon  the  ground  that 
the  plaintiffs  had  not  given  them  a proper  bill  of 
lading.  In  an  action  for  such  non-acceptance: 
Held  [in  error  from  the  Court  of  Exchequer),  that 
the  defendants  had,  by  a new  agreement,  waived 
any  objection  to  the  bill  of  lading  in  respect  of 
the  maize  being  included  therein,  and  were  there- 
fore liable. 

Error  from  a decision  of  the  Court  of  Common 
Pleas,  upon  a special  case  {ante,  p.  57),  the  sub- 
stance of  which  sufficiently  appears  in  the  judg- 
ment, infra. 

Field,  Q.C.  (with  him  Hull),  for  Messrs.  Cowan. 
— The  decision  below  was  wrong.  The  contract 
was,  that  the  bank  should  deliver  the  rye  ou  board 
a suitable  ship,  which  they  would  find,  and,  within 
a reasonable  time  after  shipment,  hand  to  the  pur- 
chasers a clean  bill  of  lading,  giving  thorn  complete 
control  over  the  goods,  so  that,  iu  exchange  for 
their  acceptance  of  the  bank’s  draft,  the  buyers 
might  obtain  the  master's  undertaking  to  deliver 
to  their  order,  and  be  enabled  to  go  into  the  market 


and  effect  a subeale.  But  tbe  bank  gave  a bill  of 
lading,  including  a shipment  of  maize,  therefore,  the 
buyers  of  the  rye  would  not  get  their  goods  without 
first  discharging  the  shipowners’  lien  on  the  maize. 
Whatever  took  place  subsequently  between  the 
parties  came  too  late.  The  bank  had  no  right 
to  encumber  the  rye  with  the  maize.  [Quain, 
J. — But  they  acted  for  your  benefit ; for  had  they 
not  shipped  the  maize,  you  would  have  had  to 
pay  dead  freight.  Moreover,  you  retained  both 
documents  in  your  hands  for  ten  days,  having 
thereby  all  the  benefit  of  the  change  of  markets!] 
We  did  not  avail  ourselves  of  any  such  benefit, 
and  were  entitled  to  retain  the  documents  for  that 
period.  Had  we  instantly  rejected  the  cargo,  we 
might  have  rendered  ourselves  liable  to  an  action 
by  the  subvendees.  Is  a new  contract  to  be  in- 
ferred from  our  merely  waiting  ten  days  P A 
proper  clean  bill  of  lading  for  the  rye  should  have 
been  delivered  to  us  forthwith  ( Barber  ▼.  Taylor,  5 
M.  A W.  527),  or  at  least  in  reasonable  time.  [Par 
curiam. — If  the  vendor  was  bound  to  deliver  the 
bill  of  lading  in  reasonable  time,  you  on  the  other 
hand,  were  bound  to  reject  it,  if  at  all,  in  reason- 
able time.  It  is  argued  against  you  that  there  was 
an  acquiescence  amounting  to  an  assent  on  your 
part  to  receive  the  bill  of  lading  which  was  seut.j 
The  batik  never  asserted  that  we  had  accepted  the 
bill  of  lading,  aud  they  treated  the  transaction  as 
still  open. 

J.  C.  Mathew  ( Dosanquet  with  him)  for  tbe 
bank. — The  court  below  did  not  deem  a bill  of  ' 
lading  indispensable,  but  thought  that  the  bank 
were  bound  to  procure  tho  delivery  of  these 
goods  to  us,  and  that  in  either  of  two  ways,  viz., 
by  tendering  a bill  of  lading  to  the  very  amount  on 
the  ship,  or,  without  tendering  the  bill  of  lading, 
by  delivering  the  rye  at  the  port  of  destination. 
The  bank  performed  their  duty  when  they  found  a 
ship  reasonably  fit  to  carry  1400  quarters  of  rye, 
and  they  put  that  cargo  ou  board.  [Bra m well,  B. 

— Can  you  oontend  that  the  bills  of  exchange  were 
to  be  given  months  before  either  the  goods  or  the 
bills  of  lading  came  to  hand  P]  In  the  contract 
which  is  constituted  by  the  letters  [he  referred  to 
them]  there  is  no  stipulation  as  to  payment 
against  a bill  of  lading.  The  giving  of  a bill  of 
lading  was  not  a condition  precedent  to  the  accept- 
ance of  the  bill.  Suppose  the  captain  had  refused 
to  give  a bill  of  lading,  and  the  bank  could  only 
forward  a mate’s  receipt,  still  the  buyers  of  the 
goods  would  be  bound  to  tako  and  pay  for  them. 
[Quain,  J. — It  is  somewhat  strong  for  tho  bank  to 
say  to  the  vendees,  “ You  shall  be  liable  upon  your 
bill  of  exchauge  for  20001.,  without  having  either 
cargo  or  documents.”  Such  a contract  might  be 
made,  but  it  would  be  unusual.]  This  contract  was 
unusual.  Tho  danger  of  not  possessing  a bill  of 
lading  would  be  nil . 

Secondly,  assuming  it  to  be  a condition  pre- 
cedent that  the  bill  of  lading  should  be  for- 
warded, this  bill  was  sufficient.  A bill  of  lading 
» not  a technical  document  like  a bill  of  ex- 
change, but  is  a mercantile  instrument  capable 
of  muoh  variation.  The  bank,  as  Cowan’s  agents, 
were  bound  to  do  the  best  they  could  for  him,  and 
did  it.  They  chartered  a ship  of  reasonable  size 
for  tho  rye,  and  in  the  ordinary  course  filled  up  the 
vacant  space  with  maize,  thereby  saving  dead 
freight,  and  gave  Messrs.  Cowan  an  opliou  of 
taking  the  maize  or  of  declining  it,  ana  in  the 
latter  case  offered  to  take  it  themselves.  Then 
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their  conduct  with  regard  to  the  bill  of  lading 
was  also  reasonable,  for  the  captain  would 
naturally  object  to  giving  a separate  bill  of 
lading  and  say,  “If  I hand  you  a separate 
bill  of  lading  for  the  rye,  and  the  maize  is 
left  on  board,  so  that  demurrage  is  incurred,  I 
shall  not  have  a lien  for  it  on  tne  rye.”  It  is  a 
question  of  fact  whether  the  conduct  of  the  bank 
was  or  was  not  reasonable ; and  Ireland  v.  Living- 
stone  (27  L.  T.Rep.  N.  S.  79 ; L.  Rep.  5 H.  of  L.  Cas. 
395)  decides  that  when  a principal  puts  a foreign 
agent  into  a difficulty,  ana  the  latter  acts  reason- 
ably, the  principal  must  abide  by  what  is  done  on 
his  behalf.  [Archibald,  J. — But  what  difficulty 
was  there  hercP  Bramwei.l,  B. — In  that  case  the 
House  of  Lords  seem  to  have  thought  that  the 
agent,  to  whom  a letter  of  dubious  meaniug  was 
sent,  had  only  two  courses  to  adopt.  But  with  all 
reverence  for  the  supreme  tribunal,  I venture  to 
think  that  there  was  a third  open  to  him,  for 
he  might  have  said  to  his  principal,  “ You  have 
sent  me  a letter  which  I cannot  construe.”]  The 
document  tendered  was,  under  the  circumstances, 
a reasonable  one  : (Tamvaco  v.  Lucas , 1 Mar.  Law 
Cas.  O.  S.  <56,  231  ; 4 L.  T.  Rep.  N.  S.  400;  1 B.  & 
S.  185.) 

Thirdly,  there  has  been  a waiver  of  any  ob- 
jection to  this  bill  of  lading.  And  the  position 
of  the  bank  was  altered  by  the  non-repudia- 
tion by  Messrs.  Cowan,  when  the  letter  of  the 
24th  April  was  sent  to  them  (§  15  of  the  case). 
There  was  no  distinct  repudiation  until  the  8th 
May:  (§21.)  [He  referred  to  Kreuger  v.  Blanch 
(23  L.  T.  Rep.  N.  S.  128;  L.  Rep.  5 Ex.  179; 
3 Mar.  Law  Cas.  O.  S.  470).]. 

Fourthly,  assuming  the  bill  of  lading  ought  to 
have  been  corrected,  that  need  not  have  been  done 
at  any  earlier  date.  Messrs.  Cowan  give  a bad 
reason  for  refusing  the  bill  of  lading,  viz.,  that  the 
subvendees  woula  not  take  the  corn. 

Holly  in  reply,  was  requested  by  the  Court  to 
address  his  argument  to  the  question  of  waiver 
alone. — The  circumstances  show  that  it  never  was 
the  intention  of  Messrs.  Cowan  to  accept  this  bill 
of  lading.  They  were  reluctant,  however,  to  reject 
it  until  they  had  satisfied  themselves  that  their 
subvendees  would  not  accept  it,  and  only  kept  the 
matter  open  a reasonable  time,  in  order  to  see  if 
they  would  do  so,  and  to  obviate  the  necessity  of 
acting  on  their  strict  rights.  There  are  two 
material  circumstances  to  be  considered : first, 
that  they  had  not  the  charter-party  before  them ; 
secondly,  that  they  had  not  Been  the  bill  of  lading. 
That  appears  from  the  correspondence.  The  letter 
of  the  27th  April  1868  was  indeed  written  by  our 
agents,  but  they  were  also  agents  of  the  bank. 
No  acts  appear  to  have  been  done  on  either  side 
tending  to  show  that  either  party  considered  that 
there  had  been  an  acceptance  or  waiver  of  the  bill 
of  lading. 

Feb.  7.— Bramwell,  B.— We  are  all  of  opinion 
that  the  judgment  below  must  be  affirmed. 

Thefacts  are,  that  the  defendants  bought,  and  the 
plaintiffs  sold,  1400  quarters  of  rye,  to  be  shipped 
at  Salonica  “ free  on  board.”  The  plaintiffs, 
charterers,  were  employed  on  behalf  of  the  defen- 
dants, to  ship  and  load  the  rye,  and  the  plaintiff's 
were  to  accept  in  payment  of  the  price  a bill  of 
exchange  at  three  months,  no  doubt  meaning 
three  months  from  the  time  of  shipment.  That  is 
clear,  either  from  the  original  letters  or  those  two 
which  Mr.  Mathew  says  constituted  the  contract. 


which  would  be  the  same  as  from  the  date  of  the 
bill  of  lading,  because  the  date  of  the  bill  of  lading 
is  the  date  of  shipment.  Now  the  rye  was  shipped, 
and  the  defendants  might  have  received  it  if  they 
had  thought  fit.  Then  the  plaintiffs  sue  for  the 
price,  saying  that  everything  had  been  done 
necessary  for  them  to  do  to  entitle  them  thereto, 
eeeiug  that  the  rye  had  been  shipped,  and  the  de- 
fendants could  have  had  it  if  they  pleased.  The 
defendants  say  : “Wo  were  bound  to  accept  bills 
of  exchange  as  against  bills  of  lading  for  the 
rye  only ; you  shipped  rye  and  maize,  and  took  one 
bill  of  lading  for  both,  and  wo  are  nob  bound  to 
take  such  shipment  and  such  bill  of  lading.”  The 

Jilaintiffs  reply':  “You  had  no  right  to  any  bill  of 
ading  at  all,  there  was  no  such  stipulation  in  the 
contract,  and  you  could  have  got  tne  rye  separate 
from  the  maize,  by  the  arrangement  which  we 
tendered  to  you.”  To  which  the  defendants  re- 
join that  what  was  done  was  done  in  the  way 
of  specially  indorsing  the  bill  of  lading,  and  ten- 
dering was  too  lato,  but  afterwards  : “ Supposing 
you  had  a right  to  such  a bill  of  lading  as  you  say 
we  ought  to  nave  got,  we  only  were  bound  to  get 
you  such  a bill  of  lading  as  t ce  could ; our  conduct 
was  reasonable.  We  have  chartered  a vessel  which 
would  hold  more  than  1400  quarters  of  rye;  if  we 
had  sent  it  with  rye  only,  you  would  have  had  to 
pay  dead  freight,  so  we,  for  your  benefit,  put  maize 
also  on  board,  which  we  did  not  ask  you  to  take 
on  yourown  account,  but  on  ours,  and  our  conduct 
was  reasonable  in  getting  such  a bill  of  lading  as 
we  could ; but  even  if  it  were  not,  it  is  incorrect  to 
say  that  we  did  not  ship  rye,  but  shipped  rye  and 
maize.  We  made  one  shipment  of  rye  and  one  of 
maize,  and  if  we  did  not  get  you  a proper  bill  of 
lading,  that  would  only  give  a right  of  cross  action, 
and  not  give  a right  to  reject  the  rye  and  tho 
maize,  the  property  in  the  rye  having  vested  in  you 
on  shipment,  and  not  being  divested  by  the  subse- 
quent shipment  of  tho  maizo  under  the  one  bill  of 
lading.”  And  the  plaintiffs  further  say  : “ What- 
ever may  be  the  proper  solution  of  all  these  ques- 
tions on  both  sides,  you  agreed  to  the  shipment  as 
it  was  made  and  to  the  bill  of  lading  as  made  out, 
and  agreed  to  take  to  the  rye  and  accept  the  bill  of 
exchange,  so  that,  supposing  you  had  a right  in 
the  first  instance  to  reject  the  goods  and  not  pay 
for  them,  you  hod  abandoned  that  right,  and  en- 
gaged to  take  tho  rye  as  shipped  under  the  bill  of 
lading,  as  made  out.”  If  that  be  so,  it  is  unne- 
cessary to  determine  the  other  questions.  Then  is 
that  so  ? That  depends  on  two  or  three  letter*. 

But,  first,  what  was  the  position  of  the  parties  ? 
The  ship  had  been  chartered,  no  supposition  ex- 
isting that  it  had  been  unduly  chartered,  and  that 
too  large  a vessel  had  been  taken  for  the  rye.  It 
was  too  large,  but  it  was  to  the  interest  of  the 
defendants  that  something  more  should  be  put  on 
board.  It  is  clear,  therefore,  that  in  putting  tho 
maize  on  board,  the  plaintiffs  did  something,  not 
for  their  own  benefit,  but  for  the  benefit  of  tho 
defendants.  And,  although  I am  not  about  to 
blame  the  defendants,  whose  case  is  rather  un- 
fortunate, for  their  cargo  was  rejected,  probably  if 
the  rye  had  not  gone  down  in  price,  there  would 
have  been  no  practical  difficulty  in  delivery,  under 
the  bill  of  lading,  of  the  rye  to  one  person  and  the 
maize  to  another,  and  no  practical  difficulty  in  the 
bill  of  lading  being  so  indorsed  and  bo  dealt  wiih 
and  such  a guarantee  taken  from  the  plaintiffs  that 
the  defendants  could  have  sold  the  rye  as  conve- 
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nicntlv  as  if  the  bill  of  lading  were  made  out  for 
rye  only.  Bearing  these  facts  in  mind,  let  us  see 
what  the  letters  are. 

The  first,  to  which  I need  hero  refer,  is  from 
Messrs.  Horsley,  Kibble,  and  Co.,  the  agents 
of  the  bank,  and  is  as  follows : — “ Agatha. 
Enclosed  invoices  and  drafts  for  cash.  The  maize 
is  on  the  same  bill  of  lading  as  the  rye,  and 
dated  the  7th  April;  as  there  would  no  doubt 
be  a loss  on  the  maize,  wo  presume  yon  will  wish 
to  leave  it  for  account  of  shippers.”  That  means, 
that  although  yon  take  to  the  bill  of  lading,  you 
will  not  take  to  the  maize  on  your  own  account, 
“ but  if  you  will  accept  the  bill  we  will  get  an  un- 
dertaking from  the  bank  to  hold  you  harmless  for 
so  doing.”  Now,  supposing  the  defendants  had 
said,  in  as  many  words  : " We  agree,  send  us  the 
indemnity.  You  havo  sent  in  the  bill  of  exchange, 
and  wo  will  accept  the  bill,  and  then  when  the  ive 
and  maize  are  delivered,  although  we,  on  our  Biae, 
may  take  the  maize,  it  will  be  understood  that  it  is 
taken,  not  on  our  own  account,  but  on  account  of 
the  shippers.”  That  is  their  meaning.  “ Tho  bill 
of  Inding  is  in  tho  banker’s  hands  ; we  have  sent 
invoices  of  the  rye  only  to  the  buyers.”  But  what 
is  in  fact  the  answer.  “ Agatha.  The  drafts  and 
invoices  of  this  cargo  are  to  hand,  and  we  observe 
that  the  bills  of  lading  are  in  tho  hands  of  the 
Imperial  Ottoman  Bank.  We  think,  after  what 
has  happened  with  the  Charlotte  Ida's  cargo,  we 
are  entitled  to  ask  a guarantee  from  the  bank  that 
tho  Agatha  shall  deliver  the  weight  specified  in 
tho  invoice  . . Does  that  mean.  We  are  not 
going  to  take  the  rye  or  that  wo  are  P There  can 
bo  but  one  answer  given,  viz.,  that  “ we  are  going 
to  take  the  rye  on  the  terms  which  you  have 
offered.”  Then  it  proceeds:  “Would  you  have 
tho  kindness  to  ask  the  bank  for  this,  and 
telegraph  to  us  on  Monday  their  acquiescence 
or  the  contrary.  We  wonld  be  obliged  also  by  a 
copy,  or  tho  original,  of  the  charter-party,  and 
copy  of  the  bill  of  lading,  for  our  government.” 
That  means,  as  we  aro  going  to  take  the  rve,  “ we 
wish  to  have  precise  copies  of  the  document,  in 
order  that  we  may  know  what  our  rights  and  obli- 
gations are.”  Then  they  say  : “ We  leave,  as  you 
suggest,  the  maize  to  the  shippers ; the  transaction 
in  ire  is  a very  bad  one.  We  return  you  enclosed 
drafts  and  invoices  of  maize,  1311.  P*.  llcf.”  It  is 
not  said  in  words,  but  the  implication  is : ” We 
keep  the  bill  and  the  invoice  for  the  rye,  as  we  aro 
going  to  take  to  them,  notwithstanding  the  terms 
in  which  they  are  shipped.” 

Now  that  correspondence  goes  on,  and  for 
my  own  part  I think  that  tho  matter  was 
there  concluded;  I think  that  that  was  a new 
bargain.  I do  not  know  that  it  was  so  much 
a waiver  as  that  it  was  a new  bargain  between 
the  parties  then  concluded.  But,  however,  if 
we  nre  to  look  at  the  whole  of  the  facts,  the  corre- 
spondence proceeds  thus : Wo  have  your  favour  of 
the  -5th,  and  have  returned  the  documents  of  tho 
maize,  per  Agatha,  to  the  Imperial  Ottoman  Bank’s 
agency  here.  We  think  it  may  be  as  well  for  you 
not  to  accept  the  bill  for  the  rye  for  a few  days  at 
least,  as  we  expect  the  buyers  to  take  up  tho  bill  of 
lading,  and  thus  save  tho  trouble,  under  discount." 
Now  it  is  manifest  that  the  understanding  of 
Horsley,  Kibble,  and  Co.  was,  that  the  defendants 
were  bound  to  take  the  rye  as  they  suggest, — “ The 
bill  is  still  in  tho  hands  of  the  bankers  ; let  it  Btay 
so,  because  until  you  get  it  with  the  special  in- 


dorsement and  the  undertaking,  you  are  not  bound 
to  accept  the  bill  of  exchange,  as  the  one  is 
to  be  exchanged  for  the  other” — that  is  to  Bay, 
tho  bill  of  exchange  for  the  bill  of  lading — “ do  not 
you  accept  the  bill  of  exchange  for  the  present, 
and  do  not  require  the  bank  to  give  you  tho  bill  of 
lading  for  the  present.”  Then  they  go  on  to  deal 
with  the  other  matters,  pointing  out  that  “ tho 
bankers  never  undertake  to  deliver  invoice  weight, 
but  only  to  ship  it,  and  their  agency  here  would 
make  no  undertaking  of  tho  kind  you  refer  to.” 
That  was  the  reply  to  tho  defendants’  answer  to 
Horsley,  Kibble,  and  Co.’s  first  letter.  Then  the 
defendants  remain  silent,  not  making  any  objec- 
tions that  they  had  not  got  that  guarantee  from 
the  bank  or  anything  of  the  kind ; they  remain 
silent  until  tho  8th  May,  whon  they  return  the 
bill  for  tho  rye  unaccepted. 

Now,  under  these  circumstances,  the  defen- 
dants, knowing  all  that  had  been  done  had 
been  not  unreasonably  done,  unless  it  was  in 
the  particular  of  taking  one  bill  of  lading 
instead  of  two,  that  everything  elso  bad  been 
properly  and  well  done  lor  their  benefit — that 
there  was  not,  as  I have  no  doubt  there  would 
not  havo  been,  any  practical  difficulty  in  dealing 
with  the  bill  of  lading  for  the  rye,  with  such  an 
undertaking  as  was  offered — or,  looking  at  the 
terms  of  this  correspondence,  and  being  bound  to 
draw  conclusions  of  fact  upon  this  matter,  is  it  not 
the  natural  and  proper  conclusion  of  fact  to  come 
to  that  the  defendants  agreed  to  take  to  the  rye  as  it 
had  been  shipped,  under  the  circumstances  in 
which  it  had  been  shipped,  and  to  accept  tho  hill 
of  exchange  P One  difficulty  arose  from  the  bill  of 
lading  not  being  sent  to  the  defendants.  It  is 
quite  true  that  the  plaintiffs  would  not  be  entitled 
to  the  acceptance  of  the  bill  of  exchange  if  they 
had  sent  tno  bill  of  lading,  notwithstanding  the 
new  agreement  which  was  come  to,  as  I say, 
between  the  parties ; but  the  reason  they  did  not 
send  the  bill  of  lading  was,  in  the  first  instance, 
because  it  was  deemed  expedient  that  they  should 
keep  it,  and  the  reason  they  did  not  send  it  after  the 
parties  were  a little  at  arms’  length  with  each  other, 
was,  because  the  defendants  gave  them  notice  that 
it  was  no  use  sending  them  the  bill  of  lading 
with  tho  undertaking  mentioned  in  Horsley’s 
letter  of  the  25th.  The  reason  it  was  not  sont  in  the 
first  instance,  was  because  it  was  not  thought  expe- 
dient that  it  should  be  sent  to  them,  and  the  reason 
it  was  not  sent  afterwards,  when  the  defendants 
refused  to  accept  the  bill,  was  because  the  defen- 
dants, in  fact,  dispensed  with  any  tender  of  the  bill 
of  lading,  and  the  undertaking  to  hold  them  harm- 
less, by  intimating  that  though  it  were  tendered 
they  would  not  accept  it. 

It  seems  to  me,  therefore,  that  supposing  the 
defendants  were  right  on  all  the  other  points, 
there  is  here  a new  agreement  come  to  by 
which  they  wero  bound,  and  in  respect  of 
which  they  were  liablo  in  this  action.  It  iB 
suggested  that  the  meaning  of  this  expression 
in  Horsley,  Kibble,  and  Co.  s letter  of  the  25th 
April,  41  If  you  will  accept  the  bill,”  is  “ If 
you  will  aocept  the  bill  for  the  maize;”  but  I 
dcclaro  I do  not  think  so.  I think  it  means,  ” We 
presume  you  will  not  take  to  the  maize  ; and  if  you 
will  accept  the  bill  for  the  rye  you  will  be  entitled 
to  the  bill  of  Inding,  and  then  we  will  get  an  under- 
taking from  the  bank  to  hold  you  harmless  in 
respect  of  the  maize.”  However,  I really  do  not 
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think  it  much  matters,  because  either  way  it  is 
an  offer  on  the  part  of  the  bank  to  Horsley  and 
Co.,  which  is  accepted  either  as  it  is  made,  or  with 
a qualification  by  the  defendants,  because,  if  it 
means,  “ If  you  will  accept  the  bill  for  the  maize, 
we  will  get  you  an  undertaking then  they  say, 
**  We  will  not  accept  a bill  for  the  maize,  but  merely 
for  the  rye” — and  that  is  a qualification  of  the 
offer  which  has  been  made  with  the  consent  of  the 
parties. 

In  either  view  it  seems  to  me,  therefore,  to 
have  been  a good  new  agreement  between  the 
parties,  and  therefore  the  defendants  are  liable 
in  this  action.  Of  course  the  cross  action  will 
follow  the  fate  of  the  other.  Thinking,  as  wc  do, 
that  this  action  by  the  bank  against  Cowan  is 
maintainable,  of  course  we  think  the  cross  action 
is  not. 

Pigott,  B.,  Quain  and  Archibald  JJ.,  and 
Amfhlett,  B.,  concurred. 

Judgment  affirmed. 
Attorney  for  the  plaintiffs,  Clements. 

Attorney  for  the  defendants,  Gedge. 

COURT  OF  ADMIRALTY. 

Reported  bj  J.  F.  Asrinxu.,  Esq.,  Barrteter  st-Law. 

Tuesday,  Nov.  10,  1874. 

The  Royal  Family. 

Master — Wages — C osts — Detention  money — Review- 
ing taxation. 

In  calculating,  on  taxation  of  costs  m a cause  for 
the  recovery  of  a master's  wages,  the  amount  due 
to  the  master  for  detention  money  and  board 
whilst  detained  ashore  as  a witness,  the  fact  that 
he  through  his  wife  carries  on  a business  will  not 
deprive  him  of  his  right  to  be  allowed  detention 
money ; but  if  he  lives  at  his  place  of  business 
during  his  detention,  the  fact  that  lie  can  live 
more  cheaply  at  home  than  elsewhere  is  to  be 
taken  into  consideration  in  fixing  the  amount  to 
be  allowed  for  subsistence  money. 

This  was  a cause  of  wuges  instituted  on  the  25th 
April  1874  on  behalf  of  the  master  of  the  ship  Royal 
Family  to  recover  his  wages  and  disbursements. 
The  owners  disputed  the  claim,  and  made  a 
counterclaim  against  the  plaintiff,  and  the  accounts 
were  referred  to  tho  Liverpool  District  Registrar, 
assisted  by  merchants.  The  presence  of  the  mas- 
ter was  required  to  give  evidence  on  his  own  behalf, 
and  he  was  detained  on  this  business  till  12th  Sept. 
1874.  The  registrar  and  merchants  found  that  ne 
was  entitled  to  the  sum  of  3041.  19*.  for  wages 
and  disbursements,  and  also  to  his  costs  of  the 
reference ; and  a decreo  was  made  accordingly  with 
costs.  The  costs  were  taxed  by  the  district  regis- 
trar, and  the  master  was  by  the  taxation  allowed 
the  sum  of  1001.  for  the  detention  and  for  sub- 
sistence money  during  the  time  that  he  was 
detained  ashore  for  the  purposes  of  the  suit.  The 
time  of  his  detention  was  computed  by  the  regis- 
trar from  11th  April,  the  date  of  tho  master's  dis- 
charge, till  12th  Sept.  The  sum  allowed  was 
equivalent  to  rather  loss  than  11*.  a day,  to  cover 
both  board  and  loss  of  wages.  To  this  taxation 
the  defendants  objected  on  the  grounds,  first,  that 
it  was  in  itself  excessive,  being  above  the  rate 
usually  allowed  to  masters  in  the  plaintiff's  position, 
his  wages  being  only  15/.  per  month  ; secondly,  that 
it  ought  not  to  be  allowed  at  all  in  this  particular 
case,  because  the  plaintiff  was  the  owner  of  a pub- 
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’ lie  house,  and  during  the  timo  that  he  was  ashore 
he  had  been  living  at  this  house,  and  bad  been 
exercising  his  trade  as  a publican,  and  had  not, 
therefore,  been  deprived  of  his  means  of  earning  a 
livelihood.  These  facts  appeared  upon  an  affidavit 
of  the  defendants.  In  reply,  the  plaintiff  filed  an 
affidavit,  from  which  he  stated  "that  for  some 
years  past  my  wife  has  been  carrying  on  the  busi- 
ness of  a licensed  victualler  at  Chester  for  her  own 
benefit  and  for  the  maintenance  of  herself  and 
children  while  I have  been  at  sea,  and  that  she 
still  continues  to  do  so  in  tho  same  manner.  That 
during  the  time  aforesaid  I have  carriod  on,  and 
still  intend  to  carry  on,  a seafaring  life,  and  should 
some  months  ago  have  returned  to  sea  as  a master 
mariner  had  not  my  solicitors  required  my  presence 
before  the  registrar  and  merchants  to  rebut  the 
charges  which  were  brought  against  mo  in  the 
defendants'  counter  claim. 

E.  C.  Clarkson,  for  the  defendants,  in  objection 
to  the  taxation,  contended  that  the  amount  was 
excessive,  and  ought  not  to  be  allowed.  The  time 
allowed  was  too  long,  and  could  not  date  from 
before  the  institution  of  the  cause. 

Butt,  Q.C.,  for  the  plaintiff,  submitted  that  the 
plaintiff  was  entitled  to  be  compensated  for  any 
loss  he  might  sustain  by  reason  of  his  detention, 
and  that,  although  his  wife  kept  a public  house, 
he  sustained  loss  of  wages,  and  was  put  to  a 
certain  expense  for  his  keep  daring  the  time  ho 
was  ashore.  It  must  bo  taken  that  he  could  have 
got  employment  at  once. 

E.  C.  Clarkson  in  reply. 

Sir  R.  Phillimokk. — This  is  an  application  to 
the  court  to  review  the  taxation  of  the  plaintiff's 
bill  of  coBts,  upon  the  grounds  which  1 will 
presently  state. 

The  plaintiff  was  a master  mariner,  and  he 
claimed  315/.  18s.  Id.  The  claim  was  disputed  by 
the  owners,  who  claimed  on  tho  other  hand  2500/. 
The  matter  went  before  the  Liverpool  District 
Registrar,  assisted  by  merchants,  and  they  deter- 
mined that  the  matter  required  investigation ; that 
1/  14s.  4 d.  only  was  due  to  the  owners  out  of  the 
2500/.,  and  304 1.  19s.  was  due  to  the  master,  and 
they  allowed  him  tho  costs  of  the  referenoe.  On 
the  taxation  of  costs  the  district  registrar  allowed 
the  master  100/.  for  " detention  and  board,”  and 
against  this  allowance  this  appeal  is  made. 

Two  questions  appear  to  have  been  raised : first, 
whether,  on  principle,  under  the  circumstances, 
any  allowance  at  all  ought  to  have  been  made 
to  the  master;  the  other  whether  the  allow- 
ance made  is  not  upon  an  excessive  scale  ? 
It  has  been  contended  that,  as  tho  master  kept  a 
public-house,  ho  does  not  fall  within  the  principle 
upon  which  allowances  are  always  made  to  wit- 
nesses detained  to  give  evidence  in  a cause,  inas- 
much as  he  has  not  been  debarred  from,  earning 
his  livelihood,  but  has  been  living  by  following  his 
trade.  I am  satisfied  upon  the  affidavit  before  me, 
which  is  not  contradicted,  that  this  was  a trade 
carried  on  by  the  plaintiff’s  wife,  and  that  as  the 

filaintiff  had  been  in  the  habit  of  earning  bis 
ivelibood  as  a master  mariner,  there  was  every 
reasonable  probability  that,  but  for  his  being 
detained  to  give  evidence  in  this  cause,  he  would 
have  been  earning  his  livelihood  in  his  usual 
manner.  Therefore,  upon  principle,  he  is  entitled 
to  some  allowance  ou  account  of  his  detention  as 
a witness. 

But  then  it  is  contended  that  the  allowance 
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made  is  upon  too  high  a scale.  The  question 
is  whether  on  the  taxation  of  costs  the  1001.  is  or 
is  not  an  excessive  taxation. 

I am  of  opinion  that  the  scale  is  excessive.  In 
the  first  place  the  allowance  was  made  to  run  from 
11th  April,  about  a fortnight  before  the  suit  was 
instituted,  till  12th.  Sept.  The  cause  was  insti- 
tuted on  25th  April,  and  he  cannot  claim  before 
that  date ; but  I think  it  reasonable  to  suppose 
that  the  plaintiff  would  have  got  a ship  almost 
immediately  after;  and,  therefore,  if  the  time  is 
made  to  run  from  1st  May,  justice  will  be  done. 
In  the  next  place,  the  scale  is  larger  than  is 
allowed  by  this  oourt,  and  larger  than  the 
circumstances  required,  because,  although  the 
fact  of  his  being  a licensed  victualler  does  not 
deprivo  him  of  Ins  right  to  the  allowance,  the  fact 
that  he  can,  if  at  home,  sleep  and  livo  at  a 
cheaper  rate,  is  to  be  admitted. 

I shall  allow  him  125  days  at  10s.  a day,  and 
ten  days  at  15s.  a day  for  extra  expenses.  That 
brings  the  amount  allowed  to  69 l.  10s.,  and  1 
shall  reduce  the  taxation  by  302.  10s. 

Solicitor  for  the  plaintiff,  W.  W.  Wynne. 

Solicitors  for  the  defendants,  Sharpe,  Parker , 
and  Co. 


NISI  PR1US. 

COURT  OF  QUEEN’S  BENCH,  GUILDHALL. 

Reported  by  P.  Octavius  Crump,  Esq.,  B&rrl*t*r.»t-Law. 

Saturday,  Dec.  19, 1874. 

Before  Cockburn,  C.J.,  and  a Special  Jury.) 

Achard  and  others  v.  Ring  and  others. 

Ship  and  shipping  — Fire  — Extinguishing  by 
scuttling  — General  or  particular  average  — 
Custom. 

Damage  to  cargo  by  scuttling  a ship  to  put  out  a 
fire  is  the  subject  of  general  average  contribution. 

There  is  no  valid  custom  excluding  the  loss  from 
general  average. 

The  plaintiff  chaitcred  a ship  from  the  defendant, 
and  by  the  chatter -party  it  was  provided > “ aU 
questions  of  general  average  to  be  settled  accord- 
ing to  the  custom  of  the  London  underwriters  at 
Lloyd's.” 

A fire  broke  out  on  board,  the  ship  was  scuttled 
to  extinguish  it,  and  the  cargo  was  damaged 
thereby.  The  loss  was  adjusted  as  general 
average,  and  the  plaintiff  brought  his  action  to 
recover  from  the  defendant  the  ship's  contribution. 

The  learned  judge  directed  the  jury  that  the  loss  was 
general  average  according  to  law,  and  the  question 
teas  whether  there  was  a valid  custom  excluding 
such  loss  from  general  average. 

The  jury  found  that  no  such  custom  existed,  and  the 
verdict  was  entered  for  the  plaintiff. 

&•  e Stewart  v.  West  India  and  Pacific  Steamship 
Company,  where  a custom  excluding  damage  to 
cargo  by  water  poured  down  the  hatches  to  extin- 
guish a fire  from  general  average  teas  recognised, 
and  held  to  govern  the  rights  and  liabilities  of  the 
parties : {ante,  vol.  1,  p.  628;  ante,  p.  32  ; L.  Ret). 
8Q.  R.362).  (a) 

The  dicta  of  text  writers  cannot  be  considered  as 
any  evidence,  of  the  existence  of  a custom. 

Tub  facts  of  the  case  were  admitted,  and  the  only 

question  to  be  tried  was  whether  a custom  exists 

(a)  This  practice  has  now  been  abandoned.  See  note, 

ante,  p.  32.— Ed. 
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at  Lloyd’s  excluding  from  general  average  damage 
to  cargo  by  scuttling  to  put  out  a fire. 

The  ship  CosmopoUs  was  chartered  by  the 
plaintiff  from  the  defendant  under  a charter-party 
for  a voyage  from  Akyab  to  London  or  Liverpool 
with  a cargo  of  rice.  There  was  a stipulation  in 
the  charter-party  to  this  effect,  “ All  questions  of 
general  average  to  be  settled  according  to  the  cus- 
tom of  the  London  underwriters  at  Lloyd’s.” 

In  the  course  of  discharging  the  cargo  at  Liver- 
pool a fire  broke  out,  and  in  order  to  extinguish  it 
the  ship  was  scuttled,  and  a large  proportion  of 
the  cargo  much  damaged ; tho  charterer  claimed 
to  recover  from  the  shipowner  a proportion  of  the 
loss  adjusted  as  general  average.  The  question 
was,  dia  the  clause  in  the  charter-party  protect  the 
shipowner — in  other  words  is  there  a custom  at 
Lloyd’s  excluding  such  loss  from  general  average  P 

Cohen,  Q.C.  and  J,  C.  Mathew  were  counsel  for 
the  plaintiffs. 

Benjamin,  Q.C.  and  JBaylis  for  the  defendants. 

A great  deal  of  evidenco  was  taken  with  refer- 
ence to  the  alleged  custom,  the  general  purport  of 
which,  and  of  the  arguments  of  counsel,  appears 
from  the  summing-up  of  the  Lord  Chief  Justice. 

Cockburn,  C.J. — Gentlemen  of  tho  Jury:  I 
think  you  thoroughly  understand  what  is  the 
issue  you  are  to  dispose  of,  namely,  whether 
there  is  this  custom  among  the  underwriters  at 
Lloyd’s  where  a ship  is  scuttled  with  a view  of 
extinguishing  the  fire  that  has  broken  out,  and 
by  reason  of  the  water  which  the  ship  necessarily 
takes  in  when  the  ship  is  scuttled,  the  cargo  is 
damaged,  the  loss  accruing  to  the  merchant  shall 
be  considered  as  particular  average  in  respect  of 
which  he  must  have  recourse  to  the  underwriters, 
and  not  general  average,  in  which  case  he  would 
be  entitled  to  come  upon  the  shipowner.  You 
are  familiar  with  tho  doctrine  that  where  a sacri- 
fice of  the  cargo  takes  place  for  the  preservation  of 
tho  common  venture  of  all  concerned,  owners 
of  good9  and  owners  of  ship,  that  which  is 
saved  must  contribute  to  make  good  the  loss 
which  he  sustains  whose  ship  or  part  of  whose 
ship,  whose  goods  or  part  of  whose  goods  have 
been  sacrificed  for  the  common  benefit. 

Now,  there  is  no  doubt  in  this  case  the  damage 
to  these  goods  would  be  a loss  which  would 
come  under  the  head  of  general  average  if 
it  were  not  for  this  custom  at  Lloyd’s,  that 
is  bo  say,  supposing  the  custom  to  cxiBt.  Here, 
a tire  having  broken  out  in  the  ship,  the 
ship  was  scuttled,  and  by  reason  of  the  ship 
being  scuttled  these  goods  were  damaged.  The 
ship  is  afterwards  got  up  and  is  saved,  but  the 
oods,  although  still  existing  in  specie,  are  so  much 
eteriorated  as  to  be  of  less  value  tliau  the  freight 
to  be  paid  upon  them ; therefore  there  is  a loss, 
and  a very  considerable  loss,  to  the  owner  of  the 
goods. 

Now,  does  this  custom  exist  which  prevents 
him  having  recourse  to  the  shipowner,  as  the 
plaintiff  in  thiB  case  seeks  to  doP  It  is  quite  clear 
that  this  custom  is  in  opposition  to,  and  in  deroga- 
tion of,  the  law  of  the  land  relating  to  insurance, 
and  to  the  mnttor  of  average  as  between  the 
shipowner  and  the  owner  of  the  goods.  It  would 
be  general  uverage  according  to  the  law  of  the 
land  but  for  this  custom,  and  therefore  tho  custom 
militates  against,  and  derogates  from,  the  law  of 
the  land,  and  where  a person  seta  np  a custom  of 
that  sort  in  derogation  of  the  law,  he  U bound  to 
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prove  it,  and  prove  it  fully  to  the  satisfaction  of 
the  jury.  Where  the  law  attaches  certain  conse- 
quences to  any  such  act,  it  is  competent  to  the 
parties  by  agreement  between  themselves  to  insist 
upon  his  foregoing  the  advantage  the  law  gives 
him,  and  it  is  competent  to  the  man  to  whom  the 
law  gives  the  advantage  to  waive  it  if  he  thinks 
proper.  Therefore,  if  the  parties  chose  to  agree 
that  that  which  was  matter  of  general  average 
should  become  matter  of  particular  average,  there 
would  be  nothing  illegal  in  entering  into 
such  an  arrangement,  but  where  the  law 
gives  any  advantage,  and  they  aro  endea- 
vouring to  take  away  that  advantage  by  reference 
to  a particular  custom,  there  that  custom  must  be 
roved  to  the  satisfaction  of  the  tribunal  which 
as  to  administer  justice.  The  question  is 
whether  you  are  satisfied  that  this  custom  has 
been  made  out. 

Now,  a good  deal  of  matter  has  been  brought 
before  you  which,  I think,  strictly  speaking,  is 
inadmissible,  and  ought  not  to  weigh  in  your 
decision.  You  have  been  told  of  a meeting, 
and  some  resolutions  to  which  these  average 
adjusters  came(a).  That  is  not  at  all  binding ; that 
is  not  legitimate  evidence  in  this  cause,  neither 
were  the  passages  read  from  certain  authors  upon 
this  subject,  who  give  you  the  result  of  their 
speculative  opinions,  in  any  way  evidence,  or  ad- 
missible to  bind  you  in  your  decision  of  this  case. 
You  must  look  to  the  evidence,  and  to  the  evidence 
alone. 

Now,  there  is  evidence  certainly  that  where 
water  has  been  admitted  or  thrown  into  the  hold 
of  a vessel  for  the  purpose  of  extinguishing  fire, 
and  thereby  damage  has  been  occasioned  to  the 
goods  contained  in  the  vessel's  hold,  that  has  been 
excluded  from  matter  of  general  average,  and 
made  matter  of  particular  average  ; but  it  appears 
the  average  adjusters  who  come  to  tell  you  this 
was  the  practice  do  not  apply  it  to  the  case  of 
scuttling  vessels,  as  regards  past  experience. 
Now,  the  first  important  witness,  Mr.  Lindley, 
whose  experience  ranges  over  a longer  period 
than  anybody  else’s,  I think,  cannot  tell  you  a 
case  of  a ship  that  was  scuttled,  and  so  the 
learned  counsel  for  the  plaintiff  says  fairly  enough, 
“ If  all  that  is  proved  is  a custom  that  has 
reference  to  the  admission  of  water  into  the 
hold,  by  its  being  thrown  in,  if  that  is  the 
only  case  in  which  this  custom  m proved  to 
have  existed,  you  now  seek  to  apply  it  to  a new 
case,  which  is  not  identically  the  same;  and,  inas- 
much as  it  is  admitted  on  all  handB  that  the 
custom  is  an  irrational  one,  an  objectionable  one, 
an  unjust  one,  do  not  extend  it  one  hair's  breadth 
beyond  the  limit  to  which  it  has  already  been 
carried."  That  is  a fair  argument,  but  1 do  not 
think  that  it  is  admissible  to  the  extent  that  the 
learned  counsel  pushes  it.  I cannot  help  thinking 
that,  although  the  second  case  may  not  be  iden- 
tical with  the  first,  if  the  principle  which  applies 
to  the  first,  and  must  be  taken  to  be  the  founda- 
tion of  the  custom,  applies  in  every  point  of  view 
to  the  second,  he  must  consider  the  second  os  con- 
cluded upon  the  principles  of  the  first ; and  I cer- 

(a)  The  meeting  referred  to  was  a meeting  of  the  prin- 
cipal average  adjusters  who,  in  accordant  with  the  deci- 
sion in  BUtoart  v.  The  West  India  and  Pacific  Steam, 
ahip  Company  (onis  voL  1,  p.  528),  resolved  to  treat 
each  a loss  as  this  as  a general  average  loss : (See  ante, 
p.  32.-JBD.) 


tainly  cannot  see,  nor  has  he  been  able  to  point 
out,  any  substantial  difference  between  the  case  of 
water  admitted  into  the  hold  for  the  purpose  of 
extinguishing  fire,  and  thereby  doing  damage  to 
the  goods  ; and  the  case  of  a ship  being  sunk  into 
the  water  in  order  that  »he  water  may  have  pre- 
cisely the  Bame  effect,  that  of  extinguishing  the 
fire.  The  water  is  admitted  to  the  hold  by  arti- 
ficial means,  such  as  lifting  it  in  buckots,  or  by  the 
use  of  a steam  engine,  or  in  any  way  you  think 
proper,  or  which  your  imagination  can  suggest; 
water  is  cast  into  the  hold  and  puts  out  the  fire, 
and  so  damages  the  goods.  What  does  it  matter 
whether  you  pour  the  water  by  artificial  means 
into  the  ship’s  hold,  or  cut  a hole  in  the 
side  of  the  ship,  and  let  her  down,  and 
so  let  the  water  com9  in  P Practically,  it 
comes  to  the  same,  and  I cannot  help  thinking 
that  if  a custom  is  Bhown  to  exist  in  one  case,  and 
a particular  principle  is  resorted  to,  it  should  be 
resorted  to  in  the  other  case. 

That  leaves  open  the  qnestion  whether  yon 
are  satisfied  a custom  does  exist  as  to  casting 
in  water  through  the  hold  for  the  purpose  of 
extinguishing  fire.  A custom  does  seem  to 
exist  among  certain  adjusters  in  London — I 
may  say  the  majority,  and  there  appears  not 
only  to  have  been  an  opinion  in  such  cases 
as  the  one  we  are  considering  that  the  loss 
should  be  set  down  not  to  particular  average,  but 
to  general  average,  but  it  appears  to  have  been 
their  practice  to  do  so.  How  that  practice  origi- 
nated appears  to  be  matter  of  speculation,  but  I 
cannot  help  thinking  that  the  true  reason  is  the 
one  that  occurred  to  myself,  and  that  is  that  it  is 
so  much  more  convenient.  The  person  who  goes 
to  the  average  adjuster  in  the  first  instance  is  the 
man  who  has  sustained  the  loss.  The  merchant 
whose  goods  have  been  damaged  Becks  an  adjuster 
to  settle  bis  claim,  that  he  may  make  his  claim 
against  whom  ho  may  be  advised,  and  naturally 
enough  it  will  occur  to  the  adjuster,  who  is  his 
adviser  and  friend,  that  it  is  the  far  more  simple 
thing,  if  your  policy  will  cover  the  loss,  to  go  to 
the  underwriter  and  say,  *'  My  goods  havo  been 
damaged  to  such  and  such  an  extent.  Be  so  good 
as  to  pay  me."  And  inasmuch  or  it  is  quite  clear 
that  where  there  is  this  particular  damage  the  under- 
writer must  pay  nineteen  times  out  of  twenty ; the 
underw  riter  pays, and.foraught  we  know,  afterwar  da 
makes  good  nis  loss  by  representation  to  the  goods 
owner,  and  getting  the  contribution  to  which  the 
oods  owner  would  have  been  entitled.  I cannot 
elp  thinking  that  must  have  been  the  origin  of 
this  practice,  bat  that  the  practice  does  appear 
to  have  been  continued  amongst  average  adjusters 
upon  thiB  evidence  cannot  be  contradicted.  The 
learned  counsel  for  the  plaintiffs  says  it  may 
have  existed  among  average  adjusters,  bat  by 
the  terms  of  this  contract  the  eastern,  not  of  the 
average  adjusters,  but  of  the  underwriters  at 
Lloyd's,  is  to  be  the  teat.  The  learned  counsel  for 
the  defendants  says,  “ Do  you  show  it  existed 
among  underwriters  at  Lloyd’s  P ” And  he  says 
fairly  enough,  “ Yon  have  not  called  a single 
underwriter  at  Lloyd's  or  anyone  connected  with 
that  institution,  or  familiar  with  its  practice,  to 
show  the  underwriters  acquiesce  in  this  principle.” 
Well,  1 think  what  I threw  out  in  the  course  of 
the  discussion  to  a certain  extent  affords  an  an- 
swer, because  if  you  are  satisfied  that  this  practice 
has  prevailed  uniformly  and  universally  in  the 
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adjustment  of  averages  by  that  useful  class  of 
persons,  the  average  adjusters,  and  that  under- 
writers have  paid  without  difficulty  and  without 
resistance  the  clnim  as  so  adjusted  and  made  out, 
it  is  very  difficult  indeed  to  suppose  that  the 
underwriters  must  not  have  boen  familiar  with 
and  acquainted  with  this  practice.  Therefore 
the  learned  counsel  for  the  defendants  was  en- 
titled to  soy,  "it  is  enough  for  mo  to  prove 
that  the  average  adjusters  had  uniformly  acted 
on  this  principle  and  practice  to  ask  a jury 
to  infer  that  that  principle  must  have  been 
known  and  acquiesced  in  by  the  underwriters, 
at  Lloyd’s  in  my  case."  Tho  custom  would  be  as 
much  custom  of  the  underwriters  at  Lloyd’s  as  it 
would  be  a custom  with  the  average  adjusters.  So 
the  matter  stood  on  the  ovidenoo  adduced  on  tho 
part  of  tho  defendants. 

Then  the  learned  counsel  for  tho  plaintiffs 
meets  that  by  calling  several  underwriters  or 

Eirsona  familiar  with  insurance  matters  at 
loyd’s,  who  all  Bay,  " We  never  heard  of  such 
a practice."  The  counsel  for  the  defendants 
says,  " Though  you  may  never  have  heard  of 
it,  never  known  of  it,  never  dreamt  of  it,  still, 
if  I can  show  the  practice  has  existed  for  a 
long  time  so  as  to  become  an  established  practice, 
it  is  not  bccauso  particular  individuals  have  never 
f&llon  in  with  cases  of  that  description,  and  there- 
fore never  had  experience  of  the  practice,  that  the 
practice  is  not  to  be  taken  to  exist.”  To  a 
certain  extent  that  argument  is  well  founded ; but 
it  must  be  taken  with  this  exception,  that  it  must 
shako  your  confidence  in  the  evidence  which  goes 
to  show  this  practice,  when  gentlemen  who  have 
been  for  many  years  at  Lloyd’s  never  heard  of  it, 
because  they  would  have  been  in  this  position  if 
any  one  of  them  had  boen  called  upon  to  pay — 
suppose,  for  instance,  he  had  been  called  upon  to 
pay  particular  average,  and  he  had  refused,  and  he 
had  been  told  “Aye,  but  although  yon  knew 
nothing  about  it  you  are  still  liable,  because  of  the 
existence  of  this  custom,"  there  would  have  been 
the  evident  hardship  of  making  a man  liablo 
upon  a custom,  the  existence  of  which  is  not 
universally  known  in  tho  market  or  the  body  to  ! 
which  he  individually  belongs.  Certainly,  therefore, 
oue  would  expect  that  where  it  is  said  and  soaght 
to  be  proved  that  a particular  practice  derogating 
from  tho  ordinary  law  exists  in  a particular  de- 
partment of  business,  it  would  be  so  general 
and  universal  that  the  knowledge  of  it  would 
have  extended  to  all  the  members  of  that  parti- 
cular institution. 

At  tho  same  time,  if  you  are  perfectly  satisfied 
that  this  practice  did  exist,  although  it  has 
now  undergone  a change,  then  although  the 
fact  that  a certain  number  of  the  members 
of  Lloyd's  knew  nothing  about  it,  might  very 
legitimately  tend  to  shake  your  confidence  in 
tho  evidence  by  which  it  is  sought  to  establish 
the  practice  or  tho  custom,  yet  if  tho  evidence  in 
favour  of  tho  custom  so  completely  satisfies  your 
minds  of  the  existence  of  tho  custom,  then  tho 
ignorance  of  a particular  individual  of  its  exist- 
ence would  not  be  an  answer  to  the  affirmative 
evidence  if  that  affirmative  evidence  brought  con- 
viction to  your  mind.  You  must  really  upon  this 
evidence  apply  your  minds  to  tho  question 
whether  this  practice  is  established  or  not.  It  is 
admitted  on  all  hands  to  be  a bad  practice,  it  is 
one  the  abrogation  of  which  we  must  all  be  glad 


of ; but  still,  if  tho  parties  contracted  on  the 
assumption  of  its  existence,  that  is  to  say,  if  the 
defendant  was  perfectly  justified  in  saying,  " I 
have  stipulated  for  the  settlement  of  any  claim  of 
general  average,  according  to  the  custom  of  the 
underwriters  at  Lloyd's,’’  be  may  say,  " I am  per- 
fectly entitled  to  insist  on  that  stipulation  as  the 
basis  and  condition  of  our  contract ; though  that 
custom  may  be  one  which  persons  may  think 
wrong,  that  is  nothing  to  me,  I can  only 
conclude  our  bargain  on  the  terms  that  that 
custom  shall  be  part  of  the  conditions  of  the  con- 
tract." If  he  has  stipulated  for  that  ho  is  entitled 
to  tho  benefit  of  it,  whatever  you  may  think  of 
the  practice.  The  only  question  is,  not  whether 
the  practice  iB  good  or  baa,  but  whether  it  did  in 
point  of  fact  exist  at  the  time  this  contract  was 
entered  into.  The  decision  of  the  Court  of  Queen’s 
Bench  {Stewart  v.  The  West  India  and  Pacific  Steam 
Navigation  Company,  ante  vol.  1,  p.  528;  ante, 
p.  32)  upon  the  case  you  have  heard  mentioned 
nad  the  effect,  and  a very  salutary  effect  it  was,  of 
leading  those  who  wero  in  the  habit  of  making 
these  adjustments  upon  the  principle  in  question,  to 
desist  from  so  doing,  but  that  does  not  in  any  way 
affect  the  question  whether  that  practice  existed 
before. 

Now,  all  I would  Hay  in  conclusion  is,  it  is 
not  enough  to  constitute  a practice  that  a certain 
number  of  individuals  should  entertain  a belief 
that  that  practice  or  custom  exists,  and  act 
accordingly,  because  they  may  be  mistaken ; and 
in  a groat  establishment  like  the  commercial  insti- 
tutions of  this  country,  a practice  in  derogation  of 
the  law,  unless  it  is  ol  general  application  in  that 
particular  department  to  which  it  is  sought  to  be 
applied,  ought  not  to  be  acted  npon.  If  you 
believe  that  throughout  the  great  mass  of  the 
average  adjusters  in  London  there  was  this  par- 
ticular practice  established,  that  the  matter  we 
are  now  considering  should  bo  deemed  matter  of 
particular  and  not  of  general  average,  then  the 
defendant  is  entitled  to  your  verdict.  If  you  think 
that  custom  has  not  been  made  out  so  as  to  applv 
to  the  underwriters  at  Lloyd’s  generally,  as  well 
as  to  tho  average  adjusters,  then  the  plaintiff  is 
entitled  to  your  verdict. 

You  need  not  trouble  about  the  amount, 
Tbocause  that  will  be  settled  out  of  court.  The 
question  is,  did  this  practice  exist  at  Lloyd’s  at 
tno  time  this  policy  was  offocted  ? That  no  such 
practice  exists  now  is  certain,  becauso  all  parties 
havo  agreed  it  shall  not  be  acted  upon.  Whether 
it  existed  before  is  the  question  for  you  to 
determine. 

The  jury  found  for  the  plaintiff. 

Cockburn,  C.J. — You  are  of  opinion,  gentle- 
men, the  custom  is  not  made  out. 

The  Foreman. — Yes,  my  Lord. 


COURT  OF  COMMON  PLEAS. 

Reported  by  Ktheiujuitox  Smith  aud  J.  M.  Lklt,  Kvjrs. 

Barrie  tera-at-  Law. 

April  29,  May  1,  2,  and  <5,  ami  Nov.  2,  1874. 

Andkkson  v.  Morice. 

Marine  insurance — Seaworthiness — Perils  of  the 
sea — Loss  from  unascertained  cause — [ nsnral>l \s 
interest  Cargo  partly  shipped — Appropriation  of 
goods  to  contract — Passing  of  properly. 

A ship  which  had  previously  been  to  ail  appearances 
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staunch  and  sound,  and  had  recently  been  tho- 
roughly repaired,  and  had  a few  days  before  been 
examined  without  any  defects  being  discoverable, 
sank  suddenly  at  her  moorings,  when  she  had 
taken  in  five-sixths  of  her  cargo.  No  direct  evi- 
dence could  be  given  why  she  foundered , nor 
could  any  certain  cause  be  assigned  for  her  doing 
so : 

Held,  that,  these  facts  raised  a presumption  of  un- 
seaworthiness  which  mere  conjectures  and  sug- 
gestions of  a cause  could  not  displace ; but  that  the 
evidence  of  the  ship’s  excellent  conduct  up  to  the 
time  immediately  preceding  the  loss,  of  extensive 
repairs  recently  done,  of  careful  surveys  recently 
made,  and  of  the  localisation  of  the  injury,  was 
properly  left  to  the  jury  on  the  questions  as  to 
seaworthiness  and  loss  by  a peril  insured  against, 
and  was  evidence  on  which  they  were  justified  in 
finding  a loss  from  perils  insured  against,  and  were 
not  bound  to  say  that  the  vessel  was  unseaworthy . 

The  plaintiff  had  made  a contract  in  these  terms  : 
44  Bought  the  cargo  of  new  crop  rice  per  Sunbeam, 
at  9e.  l£d.  per  not.,  cost  and  freight  . . . Pay- 
ment by  seller’s  draft  on  purchaser  at  six  months’ 
sight,  with  documents  attached.”  He  then  effected 
an  insurance  “ at  and  from  Rangoon  by  the  Sun- 
beam on  rice,  as  interest  may  appear,  amount  of 
invoice  to  be  deemed  the  value.”  When  the  Sun- 
beam sank  at  her  moorings  in  the  Rangoon  river 
she  had  nearly  finished  loading ; the  rest  of  the 
rice  necessary  to  complete  the  cargo  was  alongside 
in  lighters.  After  she  sank  bills  of  lading  for  the 
rice  which  had  been  actually  shipped  were  signed 
by  the  captain,  and  the  sellers  drew  bills  of  ex- 
change ichich  were  accepted  and  paid  by  the  pur- 
chaser, Hie  plaintiff,  to  whom  the  bills  of  lading 
had  been  indorsed. 

Held,  in  an  action  on  the  policy,  that  there  was  no 
binding  appropriation  of  the  rice  in  the  lighters 
to  the  contract,  that  the  property  had  not  passed, 
and  the  purchaser  had  no  insurable  interest  in 
such  rice. 

Held,  as  to  the  rice  which  was  on  board  the  ship  when 
she  sank,  that  there  was  such  an  appropriation 
of  the  rice  already  loaded,  the  ship  being  named 
in  the  contract,  as  to  prevent  the  seller  from  with- 
drawing it  without  the  buyer’s  consent ; that  the 
buyer  would  have  had  an  option  of  accepting  or 
rejecting  the  incomplete  cargo,  had  it  arrived  and 
been  tendered  to  him,  and  that  such  option  re - ' 
mained  to  him  after  the  lots,  in  fact ; that  the 
property  in  a full  cargo  would  have  passed  to  him 
at  once  on  the  loading,  and  that  his  option  of 
rejection  could  only  arise  from  the  cargo  being 
deficient,  and  if  he  did  not  exercise  such  option , 
the  terms  of  the  contract  were  applicable  to  the 
lesser  cargo,  and  it  tcould,  therefore,  be  at  his 
risk,  and  the  property  would  have  passed  to  him 
from  the  loading;  that  the  existence  of  this  option, 
ij  he  declined  after  the  loss  to  exercise  it,  did  not 
deprive  the  purchaser  qf  his  insurable  interest  in 
the  rice  to  its  full  value ; that  here,  therefore,  the 
property  was  in  the  plaintiff  at  the  time  of  the 
loss,  and  he  luid  an  insurable  internet. 

Held,  further,  that  even  if  Hu:  property  in  the  rice 
on  board  did  not  pass  legally  to  the  plaintiff,  he 
had  an  insurable  interest  in  if,  because  he  hail  an 
existing  contract  with  regard  to  it  from  the  time 
f its  being  loaded,  by  virtue  of  which  he  had  an 
expectancy  of  benejit  depending  on  the  safe  arrival 
of  the  rice. 

Held,  that  this  was  a valued  policy. 


This  was  an  action  on  a policy  of  insurance  on  a 
cargo  of  goods  and  merchandise  in  a ship  called 
the  Sunbeam,  at  and  from  Rangoon  to  any  port  in 
the  United  Kingdom  or  Continent,  and  was  to 
recover  6000J.  for  the  loss  of  the  cargo  so  insured. 

The  action  was  tried  before  Brett,  J.t  at  the 
Guildhall,  during  the  sittings  alter  Hilary  Term 
1873. 

It  appeared  that  on  the  2nd  Feb.  1871,  the 
plain  till,  a London  merchant,  entered  into  a con- 
tract for  the  purchaso  of  a cargo  of  Rangoon  rice, 
in  these  terms : 

2nd  Feb.  1871. — Bought  for  account  of  Anderson  and 
Co  , of  Borradailc,  Schiller,  and  Co.,  the  cargo  of  new  crop 
Rangoon  rioo,  per  Sunbeam , 707  tone  register,  No.  1254, 
in  veritas,  at  9a.  1 jti.  per  owt.,  cost  and  freight,  expected 
to  bo  March  shipment,  bnt  contract  to  bo  void  ehonld 
vessel  not  arrive  at  Rangoon  before  April  1871.  Payment 
by  seller’s  draft  on  purchaser  at  six  months’  eight,  with 
documents  attached. 

He  then,  on  the  3rd  Feb.  1871,  effected  an  in- 
surance with  the  defendant  in  these  words : 

At  and  from  Rangoon  to  any  port  or  placo  of  discharge 
in  the  United  Kingdom  or  Continent,  by  the  fiun&eam, 
warranted  to  sail  from  Rangoon  on  or  before  the  lat  April, 
on  rice,  as  interest  may  appear.  Amount  of  invoice  to  be 
deemed  the  value  ; average  payable  on  every  500  bags. 
The  laid  merchandise*,  Ac.,  are  and  shall  bo  valued  at 
55001.,  part  of  6000i. 

Tho  ship  sailed  from  Point  de  Gallo  in  ballast 
and  arrived  in  the  Rangoon  river  on  tho  2nd  March 
1871,  and  anchored  in  the  usual  place  at  the  mouth 
of  the  river  Pegu  where  it  runs  into  the  Rangoon, 
about  five  miles  below  Rangoon  itself.  She  was 
anchored  by  two  anchors,  sixty  fathoms  apart,  one 
up  and  one  down  tho  river.  Having  discharged 
her  ballast,  she  began  to  load  rice  on  the  9th 
March,  and  continued  loading  till  the  30th  March, 
at  which  date  there  were  8875  hags  of  rice  on 
board,  and  1600  bags,  which  would  have  completed 
the  cargo,  in  lighters  lying  alongside.  The  ship 
then  suddenly  began  to  leak  very  fast,  and  thero 
was  evidence  that  the  water  was  heard  rushing  in 
near  the  stern ; it  was  found  impossible  to  get  the 
water  under,  and  it  increased  so  rapidly  that  on 
the  31st  March,  the  following  day,  she  sank. 

Evidence  was  given  that  the  Sunbeam  had  been 
thoroughly  overhauled  and  roclassed  in  1869,  that 
in  several  long  voyages  she  had  behaved  very  well, 
that  she  was  quite  tight  and  dry  on  the  voyage 
from  Point  dc  Galle,  and  that  while  lying  in  tho 
Rangoon  river  she  had  been  examined  by  the 
captain  and  some  of  the  scams  recaulked.  Thero 
was  also  evidence  that  heaps  were  sometimes 
formed  in  the  river  by  vessels  throwing  ballast 
overboard,  that  the  tide  is  Blrong,  that  the  draught 
of  the  ship  when  loaded  was  19ft.  6in.,  and  the 
depth  of  water  at  her  anchorage  was  22ft.  at  low 
water. 

After  the  ship  sank,  the  captain  signed  bills 
of  lading  for  the  cargo  which  had  been  actually 
shipped,  which  were  indorsed  to  the  plaintiff.  Tho 
sellers  drew  bills  of  exchange  for  the  price,  which 
the  plaintiff  duly  accepted  and  met.  A claim  was 
then  made  upon  the  underwriters,  all  the  facts 
being  disclosed  to  them. 

At  the  trial,  the  defendant  contended  that  there 
was  no  evidence  of  loss  by  perils  of  the  sea,  that  the 
ship  was  not  proved  conclusively  to  bo  seaworthy, 
and  that  the  plaintiff  hod  no  insurable  interest  in 
tho  cargo. 

Upou  the  above  facts  and  evidence  tho  jury 
found  a verdict  for  tho  pluintiff,  and  leave  was 
reserved  to  the  defendant  to  move  to  enter  a ver- 
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diet  for  him,  if  the  court  should  be  of  opinion  that 
there  was  no  evidence  of  a loss  by  penis  insured 
against,  or  if  the  evidence  showed  that  the  ship 
was  not  seaworthy,  or  if  it  showed  that  there  was 
no  insurable  interest  in  the  plaintiff. 

Accordingly,  a rule  was  obtained  by  Sir  John 
Karslake,  Q.C.,  in  Easter  Term  1873,  upon  these 
grounds,  and  also  for  a new  trial,  on  the  ground 
that  the  verdict  was  against  the  weight  of  evi- 
dence, or  to  reduce  the  damages,  against  which,  in 
Easter  Term  1874, 

Sir  H.  James,  Q.C.,  Watkin  Williams,  Q.C.,  and 
J.  C.  Mathew , showed  cause. — First,  was  this  ship 
lost  by  perils  insured  against,  that  is,  by  perils  of 
the  sea  P It  is  not  necessary  for  the  plaintiff  to 
prove  the  cause  of  tho  loss , but  in  fact  evi- 
deuce  was  given  suggesting  several  causes,  any  of 
which  were  consistent  with  the  fact  of  the  perfect 
seaworthiness  of  the  ship  at  tho  inception  of  the 
risk,  and  which  were,  in  the  opinion  of  competent 
witnesses,  probable  causes  of  the  ship  sinking  so 
suddenly  as  she  did,  and  which  were  perils  of  the 
sea.  To  establish  against  this  evidence  that  .the 
loss  was  not  within  the  perils  insured  against,  the 
defendant  must  prove  that  the  tho  ship  was  un- 
seaworthy, and  so  the  two  first  points  must  bo  in 
effect  argued  together.  It  was  suggested  that  the 
ship  might  at  low  water  have  taken  the  ground 
upon  heaps  of  ballast,  which  it  was  proved  were 
customarily  thrown  into  the  river ; that  she  might 
have  sat  upon  her  anchors,  or  caught  upon  one  as 
she  Bwungwith  the  tide,  and  so  have  damaged  her 
bottom.  Then  there  was  direct  evidence  of  sea- 
worthiness given ; it  was  proved  that  she  had 
mode  several  long  voyages,  and  had  always  be- 
haved very  well ; that  she  was  always  tight  and 
dry  ; that  in  the  immediately  preceding  voyage  she 
was  perfectly  seaworthy,  ana  did  not  leak  at  all 
then,  nor  while  she  was  lying  in  tho  river  waiting 
for  thiB  cargo,  up  to  the  30th  March,  the  day  before 
she  sank.  She  was  overhauled  while  at  Ran  goo  a, 
and  the  caulking  found  to  be  in  good  order.  The 
suggestion  made  by  the  defendant  that  her  seams 
haa  opened,  and  that  as  she  was  loaded  they  came 
below  the  water  line  and  caused  the  leak,  is  contra-  j 
dieted  by  the  distinct  evidenoe  of  the  examination 
of  the  seams ; and  to  make  this  available  t o the 
defence  it  would  be  necessary  to  show  that  on  the 
9th  March,  at  the  time  when  the  loading  began 
and  the  policy  attached,  she  was  unseawortuy. 
But  the  seams  were  examined,  and  where  neces- 
sary recaulked  before  tho  9th,  and  during  the 
loading  she  did  not  leak  at  all,  though  when  tho 
sudden  and  violent  leak  began — too  violent  to  be 
accounted  for  by  gaping  seams  only — she  had  as 
much  as  five-sixths  of  her  full  cargo  on  board,  and 
must  have  been  well  down  in  the  water.  [Brett,  J. 
— Sir  J.  Karslake  suggested  that  it  was  not  the 
duty  of  the  captain  to  go  round  and  examine  the 
ship,  but  of  the  carpenter,  and  yon  only  produced 
the  captain.]  But  if  he  did  in  fact  examine,  that  is 
enougn.  [Denman,  J. — May  not  the  ship  have 
been  unseaworthy  at  the  time  she  was  lost,  though 
not  at  tho  time  she  was  insured  ?]  If  there  were 
defects  which  would  have  been  made  good  before 
her  voyage  sho  was  seaworthy.  The  condition  of 
her  seams  would  not  be  an  unseaworthiness  to 
affect  the  policy.  One  contention  of  the  defendant 
is,  that  tho  captain  improperly  loaded  the  ship  too 
rapidly,  that  having  a motive  to  complete  by  the 
1st  of  April,  he  hurried  the  loading  so  that  the 
seams  had  not  time  to  take  up  as  tne  vessel  got 


down  lower  in  the  water ; but  if  this  were  so,  it 
would  be  a loss  for  which  the  assured  are  entitled 
to  recover,  upon  the  authority  of  Sadler  v.  Dixon 
(8  M.  & W.  895),  where  it  was  held  that  the  under- 
writers are  liable  for  the  consequenoes  of  the  wilful 
but  not  barratrous  act  of  the  master  and  crew  in 
rendering  the  vessel  unseaworthy  before  the  end 
of  the  voyage,  by  throwing  overboard  a part  of  the 
ballast.  Then,  again,  it  is  said,  this,  not  being 
absolutely  proved  to  be  a loss  caused  by  a specific 
cause  capable  of  being  assigned,  is  not  a loss  by 
perils  of  the  sea.  But  Lord  Ellenborough’s  judg- 
ment in  Cullen  v.  Butler  (5  M.  & 8.  461),  shows 
that  although  the  loss  of  a ship  by  being  fired 
into  by  mistake  was  perhaps  not  a peril  of  the  sea, 
yet  it  would  oome  under  the  words  in  the  policy, 
“all  other  perils  and  losses.”  There  the  cause 
assigned  was  expressly  not  a peril  of  the  sea  in 
the  sense  of  its  being  ex  marines  temvestatis  die- 
crimine ; here  no  foreign  cause  can  oe  assigned, 
and  the  presumption,  therefore,  is,  that  it  was  a 
peril  of  tne  sea.  But,  again,  from  the  case  cited, 
it  would  seem  to  be  a material  question  to  ask, 
was  not  this  a peril  within  the  policy,  even  if  it  be 
admitted  not  to  be  a peril  of  the  sea,  strictly  so 
called. 

Then,  on  the  next  point,  the  plaintiff  might 
contend  that  the  property  in  the  rice  passed  by 
the  appropriation  or  the  goods  put  and  to  be 
put  on  board,  but  it  is  enough  to  say  that  he  had 
an  insurable  interest  in  that  which  was  on  board 
at  the  time  of  the  loss.  In  Jovce  v.  Stoan  (17  C.  B., 
N.  S.  84),  where  the  price  had  not  been  definitively 
agreed  upon,  it  was  held  that  the  property  in  the 
goods  passed  by  the  contract,  the  goods  having 
been  shipped  to  order ; aud  Willee,  J.,  goes  even 
beyond  this,  and  Bays : “ I am  inclined  to  go 
further;  for  it  appears  to  me  that,  if  what  was 
done  by  S.  and  Co.  was,  to  put  the  goods  on  board 
with  tho  intention  of  fulfilling  M.’b  order,  even  if, 
by  reason  of  some  special  circumstances,  the  pro- 
perty did  not  pass  on  shipment,  yet,  by  reason  of 
the  risk,  the  buyer  might  insure  the  cargo  in  re- 
spect of  the  interest  he  had  in  it.  It  is  like  the 
case  1 put  of  a tenant  of  a house  bound  by  a cove- 
nant to  insure ; though  be  has  no  lornrer  an  interest 
in  the  house,  yet  by  reason  of  his  covenant,  he  has 
an  interest  in  tho  insurance.”  See  also 

Ireland  v.  Livingston,  ante,  vol.  1,  p.  389  ; 27  L.  T. 
Rop.  N.  8.  79  ; L.  Rep.  5 E.  A I.  App.  395 ; 

Seaarave  r.  The  Union  Marine  Insurance  Company, 
14  L.  T.  Rep.  N.  S.  479 ; L.  Rep.  1 C.  P.  305  ; 2 
Mar.  Law  Cm.  O.  8.  331. 

In  this  case  the  plaintiff  did  incur  a risk  in  rela- 
tion to  the  non-arrival  of  the  cargo.  [Brett,  J. — 
It  is  sufficient  to  say  that  he  would  have  made 
profit  upon  arrival.]  The  cargo  was  sufficiently 
earmarked,  because  it  was  in  the  contract,  “ cargo 
per  Sunbeam,”  aud  it  is  no  valid  argument  that 
the  whole  cargo  was  not  on  board,  because,  sup- 
pose the  captain  hod  been  compelled  by  bad  weather 
to  slip  his  cable  and  run  to  Bea  with  onlv  part  on 
board,  and  the  ship  was  lost  at  soa,  would  not  that 
clearly  be  a loss  of  cargo?  [Brett,  J. — At  what 
moment  do  you  say  the  policy  attaches  P]  At  the 
time  of  shipment.  Ebeworth  v.  The  AUiance 
Marine  Insurance  Company  (ante,  p.  125 ; 29 
L.  T.  Rep.  N.  S.  479;  L.  Rep.  8 C.  P.  596) 
gives  the  general  test  as  to  insurable  interest; 
it  is  when  there  was  an  existing  contract  with 
regard  to  the  goods  byj  virtue  of  which  the 
plaintiff  oad  an  expectancy  of  benefit  and  advantage 
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n rising  oat  of  or  depending  on  their  safe  arrival. 
The  date  of  the  insnrable  interest  accruing  depends 
<n  the  true  construction  of  tho  contract,  and  in  no 
way  on  thepolicy;  it  is  a question  of  purchase 
and  sale.  Tne  contract  is  an  executory  contract, 
inode  on  the  2nd  Feb.  1871,  and  it  says,  “Bought, 
<fcc.,  the  cargo  per  Sunbeam .”  The  cost  and 
Ireight,  but  not  the  insurance,  are  included  ; it  is, 
therefore,  important  to  have  a detin ition  of  cargo. 
As  to  its  not  necessarily  meaning  a whole  cargo, 
and  that  the  court  will  not  take  a mere  dictionary 
definition,  see  Houghton  v.  Gilbart  (7  C & P.  701) ; 
it  is  a question  for  the  jury  to  decide  whether 
cargo  in  the  contract  is  satisfied  by  such  a ship- 
ment as  was  effected  here.  Sargent  v.  Reed  (2 
Strange,  1227)  was  cited  as  the  authority  in  that 
• ase,  but  it  only  goes  bo  far  as  to  say  that  cargo  is 
hq  intelligible  term  as  referred  to  a ship,  and  did 
not  make  a prescription  to  take  three  bushels  out 
of  a cargo  bad  as  being  unreasonable  or  uncertain. 
'Brett,  J. — Your  argument  goes  to  the  length 
that  the  "cargo  of  Sunbeam ” can  exist  before  a 
single  bag  is  put  on  board.]  Yes,  it  exists  as  soon 
as  it  is  appropriated  to  or  put  into  the  custody  of 
tho  ship.  Here  all  but  a few  hundred  bags  was 
loaded,  and  the  remainder  was  in  lighters  alongside 
the  ship,  and  in  the  charge  of  the  people  of  the 
ship.  There  was  here  an  authority  to  appropriate 
the  rice  to  the  contract,  and  so  the  case  comes 
within  tho  rule  in  Aldridge  v.  Johnson  f7  E.  & B. 
885),  commented  on  in  Jenner  v.  Smith  (L.  Rep. 
4 C.  P.  270).  The  vondor  had  sent  down  to  the 
landing-place  a cargo  for  the  Sunbeam , and  there- 
upon there  was  an  insurable  interest  in  the  plain- 
tiff in  that  cargo.  So  that  we  say  that  here  there 
are  all  tho  eloraents  necessary  to  create  an  insurablo 
interest  within  the  definition  of  Lawrence,  J.,  in 
J/ucena  r.  Crawfnrd  (2  B.  & P.  N.  R.  261*),  and  in 
Barclay  v.  Cousins  (2  East,  544).  In  favour  of  tho 
plaintiff  also  is  Sparkes  ▼.  Marshall  (2  Bing  N.  C. 
761).  Is  not  the  meaning  of  the  contract  here 
that  the  risk  of  the  shipment  is  to  be  the  pur- 
chaser's P The  cargo  was  at  tho  purchaser’s  risk, 
although  payment  was  to  be  made  after  arrival. 
Tho  amount  having  to  be  ascertained  by  subsequent 
weighing  on  delivery  does  not  make  it  less  at 
buyer’s  risk : (see  Castle  v.  Plauford , ante,  vol.  1, 
p.  225;  26  L.  T.  Rep.  N.  S.  315;  L.  Rep. 
7 Ex.  98.)  The  purchaser  here  also  would  have 
been  liable  to  pay  for  this  cargo  even  if  it 
had  been  lost.  [Brett,  J. — Would  the  shipowner 
be  liable  for  a loss  if  a barge  had  sunk  ?]  The 
charterer  is  bound  to  load  the  ship,  and  here 
the  whole  cargo  had  been  taken  from  the  shore 
and  brought  to  the  ship,  and  the  mate  was 
directing  the  loading  of  the  last  of  the  bags 
from  the  lighters.  Jones  v.  The  Heptane  Insur- 
ance Company  {ante,  vol.*l,  p.  416;  27  L.  T.  Ren. 
N.  8.  308;  L.  Reo.  7 Q.  B.  702)  will  be  cited 
on  the  other  side,  wnere  " from  the  loading  ” was 
held  to  mean  from  the  complete  loading,  bat  that 
was  a policy  on  freight,  and  was  distinctly  limited 
as  being  “from  the  port  of  loading,”  not  "at  and 
from,”  and  so  had  reference  only  to  the  voyage, 
and  attached  as  soon  as  it  commenced.  So  also 
Kreuger  v.  Blanc  (3  Mar.  Law  Cas.  O.  S.  470 ; 23 
L.  T.  Rep.  N.  S.  128;  L.  Rep.  5 Ex.  170)  which 
is  quite  distinguishable  in  principle  from  the 
present  case.  It  was  a contract  of  sale  of  a cargo, 
which  was  held  (Martin,  B.,  dissentiente)  not  to  dc 
satisfied  by  the  tender  of  a part  of  a cargo,  even 
though  the  quantity  corresponded  with  the  order 


in  tho  contract.  That  case  was  also  discussed  in 
Ireland  v.  Livingstone  ( ubi  sup.)  in  the  Hoqb6  of 
Lords,  and  doubt  thrown  upon  it  in  the  judgment 
of  Blackburn,  J.,  so  that  the  oonrt  will  not  be  dis- 
posed to  press  it  beyond  its  immediate  application, 
and  it  is  submitted  it  has  no  application  to  the 
very  different  circumstances  of  tne  present  case. 
They  referred  also  to 

The  Bank  of  Ireland  ▼.  Perry,  25  L.  T.  Rep.  N.  S. 

US;  L.  Rep.  7 Ex.  14. 

Sir  J.  B.  Kar slake,  Q C.,  Butt,  Q.C.,  and  Cohen, 
Q.C.,  for  the  defendant. — There  are  really  only  tho 
two  questions:  First,  whether  the  loss  was  by 
perils  of  the  sea;  and,  secondly,  whether  the  plaintiff 
had  an  insurable  interest  in  the  cargo  at  the  time  of 
tho  loss. 

It  must  bo  admitted  that  tho  plaiutiff  had 
primd  facie  a case  of  seaworthiness,  that  is  to 
say,  if  there  bad  been  no  evidence,  the  defendant 
would  have  had  to  prove  un seaworthiness.  Bat 
there  was  evidence  which  rebatted  the  primd  facie 
presumption,  and  the  mere  conjectural  suggestions 
are  valueless.  The  probability  of  a hole  being 
knocked  in  the  ship’s  bottom  by  a ballast  heap  is 
rendered  nil  by  the  evidence  that  there  was  an 
active  police  force  at  Rangoon,  which  prevented 
the  discharge  of  ballast  into  the  river,  and  it  was 
admitted  that  such  discharge  was,  as  much  as 
possible,  prevented ; then,  the  stream  runs  six  to 
seven  knots  an  hour,  and  no  heap  could  accumu- 
late. Besides  this  negative  evidenoe,  it  was  proved 
that  ballast  was  a valuable  article  of  sale.  As  to 
the  anchors,  the  ship  was  anchored  up  and  down 
stream,  and  was  thirty  fathoms  from  each  anchor, 
and  never  nearer.  But  she  was  a wooden  ship,  and 
had  not  been  in  dry  dock  since  March  1869,  and  a 
1400-ton  ship  came  into  collision  with  her  a few 
days  before— the  mate  said,  without  damaging  her. 
So,  as  far  as  the  evidence  goes,  it  is  that  she  was 
lost  without  any  cause.  But  peril  of  the  sea  mean* 
some  cause  from  without.  [Brett,  J. — If  the  evi- 
dence of  seaworthiness  was  conclusive,  and  she 
sank  without  any  cause,  how  would  it  bo?]  The 
onus  of  proof  would  be  shifted.  It  is  true  that  a 
ship  may  bo  seaworthy  at  tho  commencement  of 
the  risk  and  become  unseaworthy  an  hour  after- 
wards ; but  in  such  cose  the  presumption  is  that 
she  really  was  unseaworthy  before,  and  the  onus 
probandi  is  on  the  assured  to  show  that  the  in- 
ability arose  from  causes  subsequent.  This  is 
Lord  Eldon's  language  in  Watson  v.  Clarke  (1  Dow, 
336).  To  the  same  effect  is  Parker  v.  Potts  (3 
Dow,  336),  and  even  more  strong  is  Douglas  v 
Scotigall  (4  Dow,  269),  where  in  an  insurance  case 
Lord  Eldon  says  that  the  honest  belief  of  the 
owners  and  carpenters  is  no  certain  answer,  for 
they  may  be  mistaken  in  fact,  and  if  a vessel  sails 
ana  encounters  a storm  and  is  damaged,  unless 
the  damage  done  be  such  as  can  fairly  be  con- 
sidered the  effects  of  the  storm,  the  implied  war- 
ranty is  not  complied  with.  [Brett,  J.,  refers  to 
Prescott  v.  The  Union  Marine  Insurance  Company 
(1  Wharton's  Rep.  Pennsylvania,  399.)]  That  is 
an  authority  that,  upon  facts  similar  to  these,  it 
ought  not  to  be  left  to  the  jury  to  presume 
seaworthiness  or  otherwise.  But  even  assum- 
ing seaworthiness,  there  is  still  the  onns  on 
the  plaintiff  to  show  a loss  by  the  perils  of 
the  sea.  The  case  of  Paterson  v.  Harris  (5  L.  T. 
Rep.  N.  S.  53;  1 B.  & S.  336;  1 Mar.  Law 
Cas.,  O.  S.,  124)  shows  that  the  result  of  ordinary 
wear  and  tear  is  not  a peril  of  the  sea.  Cock- 
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burn,  C.J.,  sayB : 44  The  wear  and  tear  of  a ship, 
the  decay  of  her  sheathing,  the  action  of  worms 
on  her  bottom,  have  been  properly  held  not  to 
be  included  in  the  insurance  against  perils  of 
the  seas,  as  being  the  unavoidable  consequences 
of  the  service  to  which  the  vessel  is  exposed.” 
Then  it  becomes  a question  for  the  jury  whether 
tho  loss  in  the  particular  case  was  caused  by 
perils  of  the  sea,  or  by  tho  unseaworthiness  of 
the  ship : (see  Thompson  v.  Hopper , 6 E.  A B.  172; 
and  1 E.  B.  &,  E.  1038,  and  Faivcus  v.  Sarsficld,  6 
E.  & B.  192.)  In  the  latter  case  Lord  Campbell 
says, 44  Although  she  was  not  seaworthy  when  she 
sailed,  it  must  be  taken,  according  to  my  view  of 
the  case,  that  the  policy  attached ; but,  unless 
thiB  loss  arose  from  perils  insured  against,  it  can- 
not bo  cast  upon  the  underwriters.”  It  would 
seem  that  a peril  insured  against  must  be  the 
efficient  cause  or  occasion  of  the  loss  : (see  Phillips 
on  Insurance,  s.  1131.)  They  cited  also 

Busk  v.  The  Royal  Exchange  Assurance  Company,  2 

B.  A Aid.  73; 

Ionide*  r.  The  Universal  Marine  Insurance  Company, 

1 Mar.  Law  Cm.,  0.  8, 353  ; 8 L.  T.  Rep.  N.  8. 

705;  14  C.  B.t  N.  8,259; 

Giblin  t.  McMullen,  21  L.  T.  Rep.  N.  S.  214 ; L.  Rep. 

2 P.  C.  317  ; 

Davidson  v.  Bumand,  19  L.  T.  Rop.  N.  8. 782;  L.  Rep. 

4 C.  P.  117 ; 13  Mar.  Law  Cm,  O.  8.,  207. 

Next  on  tho  question  of  insurable  interest.  Did 
the  property  in  the  rice  pass  to  tho  plaintiff  ? If 
not,  he  nad  no  insurablo  interest.  A contract  of 
insurance  is  a contract  of  indemnity,  and  a man 
can  only  insure  that  which  he  has  to  lose.  Tho 
plaintiff  here  bought  44  tho  cargo  per  Sunbeam  ” 
— this  means  the  cargo  which  the  ship  parries,  not 
an  amount  varying  as  each  bag  is  put  on  board, 
but  when  the  whole  is  shipped  : the  particular  ship 
was  named  bo  os  to  give  control  to  the  person 
making  the  contract;  she  was  a ship  of  a specified 
tonnage.  The  contract  here  could  not  be  carried 
out  in  its  entirety,  and  the  loading  of  a portion 
was  not  a performance  of  the  contract  so  as  to 
bind  the  parties : ( Kreuger  v.  Blanch,  ubi  sup.)  The 
contract  was  for  unspecified  rice,  to  be  put  on 
board  a specified  ship,  so  that  the  appropriation 
was  not  a mere  matter  of  volition,  some  act  must 
be  done,  and  it  was  not  enough  to  mean  to  appro- 
priate. [Lord  Colekidqe,  C.J. — If  the  purchaser 
were  present  at  the  warehouse,  would  not  that  be 
enough,  on  the  authority  of  Aldridge  v.  Johnson 
{ubi  sup.)  P]  That  is  not  this  case,  for  the  wholo 
cargo  was  the  thing  bought,  and  the  plaintiff 
never  intended  taking  anything  else.  The  drawing 
and  accepting  of  the  bills  had  no  effect  in  passing 
the  property.  That  was  done  after  the  loss,  as 
was  also  the  signing  of  the  bills  of  lading.  It  ia 
submitted  that  the  property  hod  not  passed, 
because  there  was  no  cargo,  therefore  there  was  no 
liability.  Then,  if  the  property  had  not  passed,  did 
theassured  stand  in  such  relation  to  the  goods  as  to 
have  an  insurable  interest  in  them  notwithstanding. 
In  Seagravc  v.  The  Union  Marine  Insurance  Com- 
pang  (ubi  sun.),  Willes,  J.,  says,  “The  general 
rule  is  clear  that,  to  constitute  interest  insurable 
against  a peril,  it  must  be  an  interest  such  that  tho 
peril  would  by  its  proximate  effect  cause  damage  to 
the  assured.”  And  Phillips,  sect.  174,  says : " The 
peril  or  event  insured  against  must  be  such  that 
its  happening  might  bring  upon  the  insured  a 
pecuniary  loss.”  The  case  of  Warder  v.  Horton 
(4  Bing.  529)  is  cited  thero  as  follows:  44  Where 
goods  being  orderod  were  consigned  to  the  agent 


of  the  consignor  to  be  delivered  to  the  party  or- 
dering them  on  payment  of  the  price,  and  were 
lost  in  the  transit,  it  was  held  that  the  party  or- 
dering them  could  not  recover  against  his  under- 
writers for  their  value,  on  the  ground  that  he  was 
not  liable  for  the  price,  and  so  had  sustained  no 
loss  :”  and  sect.  1/8,  “ A purchaser  who  is  liable 
for  the  price  has  an  insurable  interest.”  This, 
therefore,  :s  the  test,  and  the  plaintiff  here  waB  not 
liable  for  the  price.  Again,  44  It  ia  an  every  day‘s 
practice  to  insure  goods  before  they  are  bought, 
yet  if  one  insures  them  on  his  own  account,  the 
property  must  pass  to  him  before  a loss  happens, 
otherwise  he  can  recover  nothing  under  the 
policy.”  See  also  Parsons  on  Marine  Insurance, 
p.  191,  and  the  cases  illustrating  that  the  passing 
of  tho  property  is  always  a subject  of  intention  : 

Crowley  v.  Cohen,  3 B.  i Ad.  478 ; 

Sparkes  v.  Marshall  (u5t  sup.) ; 

Brown  v.  Ears,  4 H.  A N.  822 ; 

The  Calcutta  and  Burmah  Steam  Navigation  Com- 
pany r.  De  Mattos.  10  L.  T.  Rep-  N.  8.  246 ; 33  L.  J. 
24,  4 B. ; 2 Mar.  Law  Cm.,  O.  8..  11. 

It  is  submitted  that  Ireland  v.  Livingstone  ( ubi 
sup.)  is  not  at  all  in  point  in  reference  to  this  case, 
being  a question  between  principal  and  agent 
and  not  vendor  and  vendee.  TP ait  v.  Baker  (2  Ex.  1 ) 
is  expressly  in  favour  of  our  contention  that  the 
property  had  not  passed  ; Parko,  B.  says,  in  words 
which  apply  exactly  to  the  circumstances  of  this 
case : 44  It  is  clear  that  the  original  contract  be- 
tween the  parties  was  not  for  a specific  chattel. 
That  contract  would  be  satisfied  by  tho  delivery  of 
any  500  quarters  of  corn,  provided  the  com 
answered  the  character  of  that  which  was  agreed 
to  be  delivered.”  To  the  same  effect  are  Tamvaco 
v.  Lucas  (1  E.  <fc  E.  581) ; Kreuger  v.  Blanc  ( ubi 
sup.);  Vemede  v.  Weber  (1  H.  A N.  11).  Aldridge 
v.  Johnson  ( ubi  sup  ),  which  has  been  relied  upon 
on  the  other  side,  is  not  really  an  authority  to  the 
extent  for  which  it  has  been  cited.  The  ground  of 
Lord  Campbell’s  judgment  was,  that  there  was  an 
a priori  assent  to  the  act  of  Knight  on  the  part  of 
the  plaintiff ; but  that  is  very  different  from  this 
case,  where  the  vendor  had  absolute  discretion  as 
to  providing  the  rice  until  he  provided  the  cargo, 
which  was  the  subject-matter  of  the  contract  of 
sale.  Nor  does  this  decision  appear  quite  consistent 
with  that  in  Bryans  v.  Nix  (4>  M.  AW.  775).  (See 
Benjamin  on  Sale,  2nd  edit.  269 ; Blackburn  on  the 
Contract  of  Sale,  pp.  127,  151,  152.)  It  cannot 
here  be  contended  that  as  soon  as  each  bag  was 
filled  with  rice,  eo  instanti  the  property  in  the  rico 
in  the  ba^s  vested  in  the  plaintiff;  which  are  Lord 
CampbelpB  words  in  Aldridge  v.  Johnson  {ubi  sup.) 
There  the  sacks  were  the  plaintiff’s  property,  and 
were  sent  by  him  to  be  filled  jut  of  tne  bulk  of  the 
barley  in  Knight’s  warehouse,  and  it  was  held  that 
when  measured  into  the  sacks  the  appropriation 
was  complete,  no  subsequent  assent  being  neces- 
sary. [Brett,  J. — Supposo  the  insurance  to  be  on 
profits,  how  could  the  plaiutiff  iusure  on  profits 
unless  ho  had  an  interest  in  the  goods  ?]  He  could 
not,  and  Chope  v.  Reynolds  (5  C.  B.,  N.  S.,  642)  is 
an  authority  that  under  a policy  indorsed  profit 
on  goods  by  a particular  named  ship,  the  assured 
could  not  recover,  the  ship  having  been  lost,  but 
the  goods  having  been  saved  and  brought  by  other 
vessels,  and  not  delivered  to  him.  This  case  fol- 
lows the  principle  in  M‘Swiney  v.  The  Corporation 
of  the  Royal  Exchange  (14  Q.  B.  634).  Another  test 
is,  whether  a court  of  equity  would  decree  the 
specific  performance  of  the  contract,  or  would  in- 
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tcrfere  by  injunction  to  restrain  tho  breach  of  it. 
The  cases  arc  all  collected  in  Cuddee  v.  Rutter 
(White  & Tudor's  Load.  Oh.  709).  and  tho  Mastor 
of  the  Rolls  in  FolhergiU  v.  Rowland  (L.  Rep.  17 
Eq.  132),  comments  on  them.  This  is  not  a con- 
tract for  the  sale  of  a specific  chattel,  and  could 
not  be  enforced  by  decree.  The  remedy  for  any 
breach  would  bo  by  action  at  law.  The  plaintiff 
here  would  not  have  been  entitled  to  havo  the  rico 
appropriated  to  him  before  tho  cargo  was  complete 
and  tho  vessel  had  sailed.  But  the  rule  is,  that 
the  assured  must  have  an  interest  amounting  to 
property  absolute  or  qualified;  in  other  words, 
such  interest  as  would  in  law  or  equity  entitle  him 
to  have  the  property  appropriated  to  his  own  use. 
A court  of  equity  would  not  have  interfered  here 
to  prevent  the  sellers  from  parting  with  this  rice 
to  any  other  persons  than  the  plaiuliff,  and  within 
the  caso  cited  ho  had  therefore  no  equitable  right 
to  the  specific  rice  to  give  him  tho  necessary  in- 
terest in  it.  The  case  of  Ebsxcorth  v.  The  Alliance 
Marine  Insurance . Company  ( ubi  sup.),  is  in  the 
defendant's  favour  in  this  view.  They  cited  also 
Stockdale  v.  Dunlop,  1 M.  A W.  224. 

Cur  adv.  vult. 

Nov.  2. — The  judgment  of  the  court  (Lord  Colo- 
ridge,  C.J.,  Brett  and  Denman,  JJ.)  was  delivered 

by 

Brett,  J. — In  this  case  the  action  was  brought 
to  recover  upon  a policy  of  insurance  signed  by  tho 
defendant,  an  indemnity  in  respect  of  a cargo  of 
rice  alleged  to  havo  been  lost  by  perils  of  the  sea. 
The  main  defences  were,  that  thoro  had  been  no 
Joss  by  perils  of  the  sea,  that  the  ship  was  uusea- 
worthy  when  the  policy  attached,  and  that  tho 
plaintiff  had  no  insurable  interest  in  the  cargo  at 
the  time  of  tho  loss. 

The  plaintiff,  a merchant  in  London,  entered 
on  the  2nd  Feb.  1871,  into  a contract  with 
Borradaile,  Schiller,  and  Co.,  of  Calcutta  and 
London,  for  the  purchaso  of  a cargo  of  Rangoon 
rice  per  Sunbeam , at  9s.  l|d.  per  cwt.  The 
bought  note  was  in  the  following  terms  : — “ 2nd 
Feb.  1871.  Bought  for  account  of  Anderson  and 
Co.,  of  Borradaile,  Schiller,  and  Co.,  the  cargo  of 
new  crop  Rangoon  price,  por  Sunbeam , 707  tons 
register,  No.  1254,  in  Veritas,  at  Vs.  lid.  per  cwt., 
cost  and  freight,  expected  to  be  March  shipment, 
but  contract  to  bo  void  should  vessel  not  arrive  at 
Rangoon  before  April  1871.  Payment  by  sellers' 
draft  on  purchasers  at  six  months'  sight,  with 
documents  attached."  The  Sunbeam  did  not 
belong  either  to  the  seller  or  the  purchaser. 
She  was  chartered  by  the  sellers’  agents,  “ to 
proceed  to  Rangoon  to  ship  and  carry  a cargo 
of  rice  to  any  port  in  tnc  United  Kingdom 
or  Continent."  On  the  3rd  Feb.  1871,  the 
plaintiff  effected  insurance  with  the  defendant 
"at  and  from  Rangoon  to  any  port  or  place  of 
discharge  in  the  United  Kingdom  or  Continent,  by 
the  Sunbeam , warranted  to  sail  from  Rangoou  on 
or  before  the  1st  April,  on  rice,  as  interest  may 
appear,  amount  of  invoice  to  lie  deemed  the  value  ; 
average  payable  on  every  500  bags.  The  said  mer- 
chandises, Ac.,  are  and  shall  be  valued  at  55001.,  part 
ofGOOOZ.”  ThejS'Hnta'rmarrived  in  the  Rangoon  river 
on  the  3rd  March  1871,  and  anchored  in  the  usual 
anchorage  at  the  junction  of  the  rivers  Rangoon 
and  Pegu,  about  five  miles  below  the  town  of  Ran- 
goon. She  was  anchored  by  two  anchors  in  a 
xomewhat  peculiar  way,  much  discussed  in  argu- 
ment before  the  jury  and  afterwards  before  the 


court.  When  tho  ship  was  first  brought  up,  it  was 
by  one  anchor  with  sixty  fathoms  of  chain ; the 
ship  was,  therefore, then,  and  when  sho  swung  with 
the  next  tide,  sixty  futhoms  from  her  anchors. 
After  she  had  thus  swung,  her  second  anchor  was 
let  go ; it  would  at  that  moment  havo  no  effect ; it 
would  bo  under  tho  bows  of  the  ship,  which  would 
bo  held  by  her  anchor  with  the  sixty  fathoms 
chain.  But  when  the  ship  swung  at  the  next  tide 
she  was  checked  by  this  second  anchor,  to  which 
thirty  fathoms  of  chain  were  then  given,  which 
stopped  the  Bhip  at  thirty  fathoms  from  that 
anchor,  and  when  sho  had  gone  thirty  fathoms 
towards  tho  first  anchor,  the  chain  of  that  first 
anchor  was  then  taken  in  to  thirty  fathoms,  so 
that  the  anchors  were  sixty  fathoms  apart,  one 
being  up  and  the  other  down  the  river,  and  the 
ship  was  held  by  her  bows  mid -way  between  them, 
that  is  to  say,  at  thirty  fathoms  from  each,  held 
by  one  or  the  other,  as  tho  tide  was  on  the  ebb  or 
flood.  The  draught  of  tho  ship  when  most  loaded 
was  19ft.  6in. ; the  depth  of  water  where  she  lay 
was  22ft.  at  low  water;  the  bottom  of  the  river 
generally  was  Boft  mud,  of  some  feet  in  depth;  the 
tide  is  strong  in  the  Rangoon  river.  Tho  ship  dis- 
charged ballast  and  began  to  load  rice  early  in 
March ; the  captain  was  anxious  to  complete  load- 
ing by  tho  1st  April,  on  account  of  the  orders  to 
do  so,  and  to  secure  a gratuity  duo  to  him  if  ho 
should  do  so ; the  rico  was  brought  to  tho  ship  in 
lighters,  from  stores  near  tho  town  of  Rangoon, 
aud  was  carried  on  board  the  Sunbeam  and  there 
stowed  by  coolies.  On  the  30th  March  the  ship 
was  nearly  loaded— there  were  8878  bags  then  on 
board  ; 1400  more  bags  would  have  completed  tho 
cargo,  and  they  were  iu  lighters  alongside.  The 
loading  had  been  much  accelerated  during  the 
latter  days  of  loading.  On  the  evening  of  tho 
30th  March  the  ship  suddenly  made  a great  deal 
of  water ; this,  in  Bpite  of  every  exertion,  increased 
with  great  rapidity,  so  that  in  the  course  of  the 
night  the  ship  sank  at  her  anchors  and  was 
totally  lost,  as  was  also  all  the  cargo  then  on 
board. 

After  the  ship  had  sunk,  and  after  ship  and 
cargo  were  lost,  and  in  order  to  enable  the  plain- 
tiff to  claim  on  the  policy,  the  captain  signed 
bills  of  lading  for  the  cargo  which  had  been 
shipped,  and  the  sellers  drew  bills  of  exchange  for 
the  price  of  such  cargo,  which  were  accepted  and 
mot  by  the  plaintiff.  The  bills  of  lading  were 
indorsed  to  him.  All  this  was  fully  disclosed  to 
the  underwriters  when  tho  claim  was  mode. 

On  the  tfial  at  Guildhall  before  Brett,  J.,  in  Feb. 
1873,  tho  plaintiff  gave  evidence  that  the  ship  was  an 
American  built  ship  of  707  tons  register ; that  she 
was  reclassed  in  New  York  in  1809;  that  she  mado 
several  long  voyages,  behaving  extremely  well ; 
that  she  curried  a cargo  of  coals  in  tho  summer  of 
1870  from  Liverpool  to  Point  de  Galle,  being  on 
that  voyage  perfectly  dry  and  tight.  She  sailed 
from  Point  de  Galle  to  Rangoon  in  ballast,  light, 
and  with  her  topsides  out  of  tho  water.  Sho  sailed 
on  a smooth  voyage,  with  fine  weather,  but  in  tho 
hottest  and  driest  months  of  the  year.  She  did  not 
leak  at  all  on  that  voyage,  neither  did  she  leak  at  all 
os  she  lay  in  the  Rangoon  river  up  to  the  30th 
March.  The  captain  and  mate,  examined  and 
cross-examined  on  a commission,  gave  evidence 
that  tho  caulking  of  the  topsides  of  the  ship  was 
examined  in  the  Rangoon  river  shortly  before  the 
30th  March,  and  was  found  to  be  in  good  order. 
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The  captain  also  gave  evidence  as  to  hearing,  when 
the  ship  began  to  make  water,  a rush  of  water  into 
the  ship  towards  the  stern  of  the  ship,  under  the 
lazaretto,  in  one  place,  and  that  ho  heard  no  sound 
of  the  coming  in  of  the  waterjin  the  forward  parts 
of  the  ship.  The  only  evidence  given  by  any  wit- 
nesses on  board  the  ship,  or  who  were  at  Kangoon 
at  the  time,  either  on  behalf  of  the  plaintiff  or  de- 
fendant, was  that  given  by  the  captain  and  mate. 
But  on  the  trial  witnesses  were  called,  both  on 
behalf  of  the  plaintiff  and  the  defendant,  who  gave 
evidence  as  to  the  Rangoon  river  and  the  customs 
and  habits  therein,  ana  who  gave  opinions  as  to 
how  the  loss  of  the  ship  and  cargo  might  and 
might  not  have  happened.  It  was  suggested  by 
the  witnesses  on  behalf  of  the  plaintiff,  that  the 
ship  was  perfectly  sound,  but  that  she  might  have 
sat  upon  one  of  her  anchors,  or  have  pricked  her- 
self in  passing  over  one  of  her  anchors,  or  might 
have  struck  on  a ballast  heap  formed  in  the  river 
by  an  illegal  practice  of  ships  to  throw  stone  ballast 
overboard  in  the  river,  and  by  so  striking  have 
strained  herself,  or  have  displaced  her  rudder 
post.  The  jury  suggested  that  she  might  have 
taken  the  shelving  side  of  the  river  in  swing- 
ing, and  have  so  been  strained.  Evidence  was  given 
on  behalf  of  the  defendant  that,  in  the  opinion  of 
the  witnesses  who  gave  the  evidence,  none  of  these 
things  conld  have  happened  at  all,  and  certainly 
not  without  the  knowledge  of  those  on  board  the 
ship  who  had  never  suggested  any  of  them.  On 
behalf  of  the  defendant  it  was  suggested  by  wit- 
nesses, that  although  the  ship  was  perfectly  tight 
and  dry  when  she  left  Point  do  Galle,  yot  that  the 
voyage  in  ballast  thence  to  Rangoon,  in  the  hot 
and  dry  weather,  with  her  topsides  out  of  the 
water,  might  have  caused  the  caulking  of  her  top- 
sides  to  Become  dry  and  leave  the  seams  open, 
that  the  caulking  might  not  have  been  repaired  at 
Rangoon,  that  the  quick  immersion  of  the  topsides 
by  the  quick  loading  of  the  later  days  might  have 
caused  the  water  to  come  through  the  dried-up 
seams  before  they  conld  by  the  immersion  take 
np,  and  that  the  insufficiency  of  the  caulking  of 
tno  seams  might  have  been  the  real  causo  of  the 
loss ; they  suggested  that  the  opening  of  the  seams 
existed  at  the  time  when  the  loading  of  ship  com- 
menced and  the  policy  attached. 

Upon  these  facts  and  this  evidence  the  jury 
found  a verdict  for  the  plaintiff,  leave  being 
reserved  to  enter  the  verdict  for  the  defendants, 
if  there  was  no  evidence  of  a loss  by  perils 
insured  against,  or  if  the  evidence  .showed  that 
the  ship  was  not  seaworthy,  or  if  it  showed 
that  thore  was  no  insurable  interest.  On  a 
motion  made  accordingly,  and  for  a new  trial,  on 
the  ground  that  the  verdict  was  against  the  weight 
of  evidence,  or  to  reduce  the  damages,  a rule  was 
granted  and  cause  was  shown. 

It  was  argued  on  behalf  of  the  defendant  that 
tjje  fact  of  the  ship  sinking  in  smooth  water 
so  soon  after  the  commencmont  of  the  risk, 
raised  a presumption  that  the  ship  was  un- 
seaworthy  when  the  policy  attached,  and  tnat 
such  presumption  was  not  removed  by  specu- 
lative suggestions ; and  that,  consequently,  the 
jury  ought  to  have  been  directed  to  find  ac- 
cording to  the  legal  presumption  that  the  ship  was 
unseaworthy.  It  was  farther  contended  that  if 
the  ship  was  seaworthy  at  the  commencement 
of  the  risk,  yet  that  there  was  no  evidence  that  she 
was  lost  by  any  peril  insured  against,  and  that  the 


jury,  therefore,  ought  to  have  been  directed  to  find 
for  the  defendants  that  there  was  no  loss  by  perils 
of  the  sea.  It  was  further  contended  that  there 
was  no  insurable  interest;  first,  because  no  pro- 
perty passed  in  the  rice  which  was  lost,  namely, 
the  rice  which  was  on  board.  The  reasons  given 
for  this  contention  were,  that  the  plaintiff  had 
bought  “ the  cargo  ” of  the  Sunbeam , and  that 
until  the  ship  had  finished  loading,  “ the  cargo  '* 
did  not  exist ; and  if  it  did,  yet  that  the  cargo  had 
not  been  weighed,  and  weighing  was  necessary  in 
order  to  ascertain  the  price  to  be  paid,  and  that 
the  time  of  payment  had  not  arrived,  and  that 
there  was  no  appropriation  of  a cargo  assented  to 
by  the  purchaser  before  the  loss.  Another  reason 
alleged  against  there  being  an  insurable  interest 
was,  that  at  the  time  of  the  loss  no  liability  to  pay 
for  the  rice  attached  to  the  plaintiff,  according  to 
his  contract  with  the  sellers,  and,  therefore,  ho  nad 
nothing  at  risk,  and  ho  sufforod  no  pecuniary  loss 
by  the  destruction  of  the  rice.  It  was  contended  that 
the  damages  ought  to  be  reduced,  on  the  ground 
that  the  policy  was  not  a rained  policy,  and  that, 
the  verdict  included  not  only  the  invoioe  price  of 
the  rice,  bnt  15  per  cent,  added  to  it. 

It  was  contended  on  bobalf  of  the  plaintiff 
that  there  was  more  evidence  as  to  seaworthi- 
ness than  mero  suggestions,  that  there  was 
evidence  of  facts  fit  to  be  left  to  the  jury  on 
which  the  jury  might  properly  find  that  the 
ship  was  seaworthy.  It  was  further  contended, 
that  if  the  jury  should  find  that  the  ship  was 
seaworthy,  they  were  entitled  to  find  that  Bhe 
was  lost  by  a peril  insured  against,  even  though 
they  could  not  determine  what  the  accident  was 
which  caused  the  ship  to  sink.  It  was  urged  that 
there  was  evidence  offsets  which  supported  reason- 
able suggestions  aB  to  the  cause  of  the  ship  sink- 
ing. As  to  the  question  of  insurable  interest,  it 
was  argued  that  the  property  in  the  rice  on  board 
had  passed,  that  if  not,  it  was  not  necessary  that  it 
should,  that  it  was  so  appropriated  to  the  contract 
that  the  plaintiff  might  properly  be  said  to  have 
an  interest  in  a contract  applicable  to  that  rice, 
and  that  such  interest  was  a sufficient  insurable 
interest  in  the  rice  to  enable  him  to  insure  it  as 
rioo.  As  to  the  amount  of  the  verdict,  it  was  con- 
tended that  the  policy  was  in  legal  effect  a valued 
policy,  properly  valued  at  the  amount  of  the  in- 
voice agreed  upon  between  the  buyer  and  seller. 

Dealing  first  with  the  questions  raised  as  to  sea- 
worthiness and  loss  by  a peril  insured  against,  we 
think  that  whoro  the  only  evidence  of  fact  as  to 
either  of  those  questions  is,  that  the  ship  sank  in 
smooth  water  very  soon  after  the  attaching  of  the 
policy,  the  significance  of  such  a fact  cannot  be 
displaifcd  by  mere  opinion  founded  on  mere  con- 
jecture. We  think  that  the  true  significance  of 
such  evidence  is  to  be  termed  a presumption  and 
a shifting  of  the  burden  of  proof,  and  that  where 
Buch  a fact  is  the  only  fact  in  evidence,  there  being 
no  other  evidence  as  to  the  condition  of  the  ship 
or  os  to  a cause  of  loss,  it  is  evidence  on  which  a 
jury  ought  to  find,  and  should  therefore  be  directed 
to  fiud,  if  they  believe  the  evidence,  that  the  ship 
was  unseaworthy  at  the  inception  of  the  risk.  But 
where  there  is  other  evidence  of  the  condition  of 
the  ship,  or  of  a cause  of  the  loss,  then  the  fact  of 
the  ship  sinking  in  smooth  water  becomes  one  of 
several  facta  which  must  all  be  left  to  the  jury.  If 
from  other  facts,  such  as  a large  amount  of  repairs 
recently  done,  careful  surveys  recently  made,  ex- 
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cellent  conduct  of  the  ship  up  to  a time  imme- 
diately preceding  the  loss  or  otherwise,  a jury 
concludo  that  the  ship  was  seaworthy  at  tho  in- 
oeption  of  the  risk,  then  tho  jury  may  further  find 
that  the  loss  was  occasioned  by  a peril  insured 
against,  though  they  are  unable  to  ascertain  or 
safely  conjecture  wluft  it  was  which  caused  the 
ship  to  sink.  The  immediate  visible  cause  of  the 
loss  in  such  a case,  is  tho  foundering  of  the  ship. 
If  that  was  not  tho  result  of  unseaworthiness  ex- 
isting at  the  inception  of  the  risk,  it  is  difficult  to 
see  upon  the  assumption,  which  is,  that  there  is 
no  other  evidence  as  to  the  loss  than  the  fact  of 
the  foundering  of  the  ship,  how  that  could  have 
been  caused  by  anything  but  some  extraordinary 
though  invisible  and  unascertained  accident  cf  the 
seas.  We  do  not  consider  that  the  direction  of 
Lush,  J.,  upheld  by  the  Court  of  Common  Pleas, 
in  the  case  of  The  Merchants’  Trading  Company  (o) 

(a)  COURT  OF  COMMON  PLEAS. 

Nov.  25, 1870. 

Tint  Merchants’  Trading  Cohpant  v.  The  Uni- 
versal Marine  Insurance  Cohpant. 

This  wm  an  action  on  a policy  of  insurance  for  20001. 
effected  by  the  plaintiffs  upon  the  steam  ship  Golden 
Fleece  at  and  from  the  river  Mersey  and  thence  to 
Cardiff,  whilst  there,  and  thence  to  Alexandria,  whilst 
there,  and  theDoe  home  to  o port  in  the  United  King- 
dom, Ac.,  and  the  plaintiffs  sought  to  recover  for  the 
total  loes  of  tho  ship.  The  defendants  pleaded,  amongst 
other  pleas,  that  the  ship  was  not  seaworthy  at  tho 
commencement  of  the  risk,  and  that  tho  loss  did  not  an  so 
from  the  perils  insured  against. 

The  action  was  tried  at  tho  Liverpool  Summer  Assizes 
1870  before  Lush,  J.  *lt  then  appeared  that  the  ship  in 
pursuance  of  her  charter-party  loaded  some  aargo  (ooal*) 
in  the  Mersey,  and  left  that  place  and  arrived  at  Cardiff 
without  anything  remarkable  oocurring.  Evidenoe  was 
given  that  the  ship  before  leaving  the  Mersey  had  been 
thoroughly  repaired.  On  her  arrival  at  Cardiff  she 
shipped  over  2000  tons  of  ooal  for  Alexandria.  8he  left 
Cardiff  docks  on  the  morning  of  10th  Sept.,  18(59  with  a 
full  cargo  in  board,  in  charge  of  her  master  and  a 
licensed  pilot.  The  ship  came  out  of  dock  apparently 
unhurt  and  without  touching  the  quay.  As  she  rounded 
Penarth  Point  her  master  thought  that  the  weather  was 
threatening  and  he  consequently  directed  the  pilot  to 
bring  the  ship  to  an  anchor  near  Barry  island,  where  there 
la  a very  safe  anchorage.  She  steamed  to  a point  be. 
tween  Barry  and  Sally  islands,  and  anchored  there.  The 
weather  cleared  np  in  the  afternoon  ; there  was  not  any 
bad  weather  daring  the  day.  The  ship  had  her  steam 
up  ready  for  going  on.  The  pilot  left  her  at  4 30  p.m. 
and  all  was  then  well.  At  9.30  p.m.  the  master,  who  had 
made  up  his  mind  to  stay  in  his  anchorage  till  the  next 
morning,  had  a report  brought  to  him  that  the  water  was 
ooming  in  somewhere  about  the  starboard  banker.  He 
looked  into  the  bunker,  and  Haw  that  the  water  was 
ooming  in  rapidly,  bat  coaid  not  ascertain  where  it 
ooming  from.  There  was  a sound  inside  the  bunker  as  if 
of  rending  iron.  Her  master  tried  to  get  steam  on  the 
ship  so  as  to  work  her  pumps.  This  was  done  for  a short 
time,  bat  the  water  rose  so  rapidly  that  it  Dot  the  fires 
oat,  and  listed  the  ship  over  to  starboard,  and  in  35 
minutes  from  the  time  toe  alarm  was  given  the  master 
and  orew  had  to  take  to  their  boats,  and  in  abont  half  an 
hoar  afterwards  the  ship  went  down.  No  collision  h d 
occurred  or  other  violence  been  done  to  the  ship,  so  far 
as  was  known  to  her  master  and  o ew,  which  would 
account  for  the  water  rushing  in  as  it  did. 

Upon  these  fact  Lush,  J.  directed  the  jury  as  appears 
by  the  judgment  of  the  court  ana  they  found  a verdict 
for  the  defendants. 

In  Michaelmas  Term  1870,  execution  having  been  in 
the  meanwhile  stayed, 

Milicard,  Q.C.  for  the  plaintiffs,  moved  for  a rale 
calling  upon  the  defendants  to  show  cause  why  there 
should  not  be  a new  trial  upon  the  grounds,  first  of  mis- 
•lireoti  n,  secondly  that  the  verdict  was  against  evidenoe, 
thirdly  surprise.  The  misdirection  alleged  was  that 
Lasb,  J.  had  too  mach  restricted  the  definition  of  tbs 


v.  The  Universal  Marine  Insurance  Company,  is  in 
conflict  with  these  propositions.  It  was  suggested 
that  the  learned  judge  had  directed  the  jury  that, 
even  though  the  ship  were  seaworthy  at  the  in- 

periis  insured  against,  and  that  he  had  wrongly  confined 
the  time  of  the  attaching  of  the  warranty  of  seaworthiness 
to  the  depart uro  of  the  vessel  from  Cardiff  Docks,  whereas 
the  warranty  would  have  been  satisfied  if  sho  was 
seaworthy  when  in  tho  Mersey,  and  he  ought  to  have 
told  the  jury  so.  Cur.  adv.  vn It, 

Nov.  25,  1870. — The  judgment  of  the  Court  (Boviil, 
C.  J.,  Bylee,  J.,  and  Brett,  J.)  was  delivered  by 
Bovill,  C J. — 

In  the  case  of  the  Merchants  Trading  Company  again «t 
tne  Universal  Marine  Insurance  Company.  Tho  motion 
was  rnado  in  this  case  by  Mr.  Mil  ward  for  a new  trial  on 
throe  grounds,  first  misdirection,  secondly  verdict 
against  evidenoe,  and  thirdly  on  tho  ground  of  surprise. 
The  last  ground  was  disposed  of  in  the  oouree  of  the 
argument.  On  the  seoond  ground  it  did  not  appear  to  ue 
there  was  any  sufficient  reason  for  disturbing  the  vordiot, 
but  before  finally  refusing  the  rule  on  that  ground  we 
were  desirous  of  consulting  Mr.  Justice  Lush.  We  have 
done  so,  and  find  that  ho  is  not  dissatisfied  with  the  ver- 
dict, and  as  our  opinion  entirely  oononrs  with  his  there 
will  be  no  rule  on  tho  seoond  ground.  The  first  ground 
remains  to  be  considered,  namely  the  alleged  misdirection 
of  my  brother  Lush,  which  was  stated  to  be  that  he  had 
too  much  restricted  the  definition  of  tho  perils  against 
which  the  polioy  insured,  and  that  he  had  confined  the 
time  of  the  attaching  of  the  warranty  of  seaworthiness 
to  the  departure  of  the  vessel  from  the  Cardiff  Docks. 
Upon  these  questions  it  is  material  to  look  at  the  facts, 
and  ths  points  that  were  raised  at  the  trial.  By  the 
policy  the  vessel  was  insured  on  a voyage  from  the 
Mersey  to  Cardiff,  whilst  there,  and  thence  to  Alexandria, 
whilst  there,  and  then  home  t > a port,  Ac.  As  to  tho 
actual  voyages  the  vessel  having  according  to  her 
ohartor,  taken  on  1>oard  a few  hundred  tons  of  ooal  at 
Liverpool,  proceeded  to  Cardiff,  who  e she  shipped  a 
cargo  of  over  2000  tons  of  ooal  for  Alexandria.  She  left 
the  Cardiff  Doolcs  on  the  morning  of  the  10th  Sept.  18(59 
with  this  full  cargo  on  board,  and  on  the  night  of  the 
same  day  whilst  riding  at  her  anchor  in  Cardiff  Roads 
foundered,  and  went  to  the  bottom  ; there  was  no  stress 
of  weather  or  heavy  sea,  there  were  no  rocks,  and  nothing 
to  aooount  for  her  going  down  ; very  strong,  and  (indeed  it 
was  contended  by  the  plaintiffs’  counsel  at  the  trial)  con- 
clusive evidence  was  given  that  her  coal  ports  (which  at 
one  time  it  was  suggested  had  been  leftopen)  wore  closed, 
and  remained  closed,  and  there  wan  nothing  it  was  argued 
by  the  plaintiffs'  counsel  to  exp  oin  the  cause  of  hsr  loss. 
The  account  given  by  those  on  board  was  that  the  water 
came  in  rapidly  in  one  place  and  in  considerable 
quantities  . that  there  was  a noise  as  of  the  crashing  or 
rending  of  iron  at  or  near  tha.  place,  and  that  the  vessel 
quickly  filled  with  water  and  sunk.  The  substantial 
defence  set  up  by  the  underwriters,  was  that  the  vessel 
was  not  seaworthy,  and  that  the  loss  was  occasioned  by 
the  inherent  weakness  of  the  vessel  caused  by  an  orgin* 
ally  weakly  construction,  or  by  the  deterioration  the 
rosnlt  of  neglect,  and  her  consequent  inability  to  carry 
the  fall  cargo  with  which  she  was  finally  laden,  and  that 
she  broke  up  from  that  cause  alone,  and  not  from  any 
extraordinary  or  unusual  peril.  The  question  was  dis- 
cussed at  tho  trial  and  endeavoured  to  be  solved  by 
evidence  given  on  ooth  sides  as  to  the  cause  of  this 
sudden  irruption  of  the  water  in  Cardiff  Roads.  It  was 
contended  for  the  plaintiffs  that  the  vessel  was  proved  to 
have  been  thoroughly  repaired,  and  to  have  been  sea- 
worthy on  leaving  Birkenhead,  and  that  the  foundering 
or  sinking  of  the  vessel  at  Cardiff,  could  therefore  only 
have  resulted  from  some  inexplicable  and  extraordinary 
aocident  which  must  therefore  be  the  cause  of  the 
foundering  which  was  a peril  insured  against.  It  was 
contended  for  the  defendants  that  no  extraordinary  perils 
were  proved,  and  that  the  fact  of  this  vessel  having  sunk 
without  any  apparent  or  adequate  cause  almost  imme- 
diately after  her  full  cargo  was  on  board,  was  the 
strongest  evidenoe  of  her  not  having  been  fit  to  encounter 
the  ordinary  perils  of  the  voyage ; that  under  tho  circum- 
stances which  were  proved  nothing  whatever  having  been 
shewn  to  aooount  for  the  vessel  sinking  whilst  riding  at 
anchor  in  smooth  water,  and  so  soon  after  she  left  Cardiff, 
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ception  of  the  risk,  yet  she  might  have  foundered 
through  wear  and  tear  caused  by  no  extraordinary 
action  of  the  sea,  and  if  so,  it  was  not  a loss  by  a 
peril  insured  against.  It  is  true  that  a foundering 


the  natural  presumption  would  arise  that  the  vessel  was 
not  seaworthy,  and  that  the  loss  had  arisen  from  that 
cause.  The  warranty  or  oondition  of  seaworthiness  was 
explained  by  the  learned  judge  to  the  jury  as  follows, 
namely  “ that  the  assured  undertakes  in  a voyage  policy 
that  tne  vessel  shall  start  upon  the  voyage*  in  all  res  poets 
fit  to  encounter  the  ordinary  perils  incident  to  such  a 
voyage/’  and  he  told  them  that  if  the  veseal  did  not  start 
upon  the  voyage  in  that  oondition,  then  the  policy  did 
not  att  * ch  at  all,  and  the  underwriters  were  free  from 
responsibility,  and  that  on  the  other  hand  if  tho  ship 
was  seaworthy,  then  the  only  qnostion  was  whether  the 
loss  happened  in  oonsequence  of  the  perils  insured 
against.  Ho  fnrthor  explained  to  the  jury  that  the  terms 
"perils  of  the  sea"  denoted  all  marine  casualties 
resulting  from  the  violent  action  of  the  elements  of 
the  wind  and  waters,  lightning,  tempest,  stranding, 
striking  on  a rook,  and  so  on— all  casualties  of  that 
description  as  distinguished  from  the  silent  natural 
gradual  action  of  the  elements  upon  the  vessel  itself, 
though  the  latter  properly  belonged  to  wear  and  tear, 
and  that  what  the  underwriters  insured  wero  casualties 
that  might  to  the  happen,  not  consequence  which  mast 
happen,  casualties  which  might  occur  and  were  incident 
navigation  arising  from  the  violent  action  of  the 
elements  upon  the  ship.  The  learned  judge  proceeded 
t<-  say  " that  in  the  peculiar  circumstances  of  this  easo 
t>'e  voyage  having  scarcely  commenced,  the  vessel  being 
iu  still  water  at  the.timo  when  [this  casualty  happened,  t his 
case  was  distinguishable  from  the  class  of  cases  in  its 
circumstances,  and  those  two  questions  apparently  differ- 
reut  in  form  appeared  to  him  to  become  merged  in  the 
one  practical  question  whioh  was  this,  Was  the  leak,  tho 
extraordinary  leak  whioh  occurred  while  tho  vessel  was 
lying  at  anchor  attributable  to  injury  aftd  violence  from 
without  or  weakness  within."  The  learned  judge  further 
told  the  jury  that  the  evidence  shut  them  up  to  that 
alternative  one,  or  the  other,  and  that  if  they  found  it 
oould  not  be  attributed  to  perils  of  the  sea,  that  is  tho 
violent  action  of  the  elements  from  without,  or  any  other 
casualty  involved  in  perils  of  tho  sea,  then  that  he  did 
not  see  but  that  it  was  for  tho  jury  to  judge  what  other 
conclusion  they  oould  come  to  than  that  it  must  be  dne 
to  an  inherent  infirmity  in  the  ship  itself.  After  railing 
the  attention  of  the  jury  to  the  details  of  the  evidence,  the 
learned  judge  proceeded  to  address  tho  jury  as  follows 
“ That  is  the  wholo  account  of  what  happenod.  Do  you 
see  in  that  any  evidence  at  all  of  what  I have  described 
to  you  a*  perils  of  the  sea,  any  violent  action  of  tho 
elements  iu  stranding,  collision,  or  anything  of  that  kind, 
which  would  aooount  for  the  vessel  going  down.  If  you 
do,  then  the  loss  is  not  by  tho  perils  of  the  sea  ; if  there 
was  no  peril  as  I have  said  the  silent  natural  action  of  the 
water  on  a floating  body  is  not  a peril  of  the  sea.  bnt  it  is 
wear  aud  tear.  According  to  the  description  given  here 
the  ship  was  unable  to  maintain  herself  afloat  in  still 
water  lying  quietly  at  anchor.  If  so  there  i«  an  end  of 
tho  case.  It  was  no  peril  of  the  sea  at  all  as  I havo  said. 
That  being  so,  and  thero  being  nothing  at  all  to  aooonnt 
for  that  mystery,  what  is  the  oonclusion  P That  she  must 
have  been  in  snob  a oondition  when  Bhe  left  the  dock  as 
sbe  could  not  encounter  'he  ordinary  perils  of  the  voyage, 
she  oould  not  stand  in  still  water  at  anchor."  After  some 
farther  observations  the  learned  judge  concluded  as 
follows ; “As  I have  said  the  two  questions  are  so  mixed 
up  together  that  if  it  was  not  a peril  of  the  sea  tVore  is  an 
end  of  it  in  that  way.  If  not,  this  occurring  so  soon  after 
she  left  the  dock  the  inference  seems  irresistible  that  she 
must  have  been  in  a very  infirm  state,  although  not  known 
»o  the  parties  when  she  left  the  dock,  to  have  been  the 
subject  of  such  a catastrophe  within  twelve  hours  after 
she  sailed."  As  to  the  first  alleged  misdirection  the 
question  at  the  trial  was  whether  the  vessel  sank 
through  unsea worthiness  or  from  some  extraordinary  and 
unaccountable  accident,  and  the  learned  judge  compen- 
diously expressed  this  contention  in  the  question  which  he 
left  to  the  jury  of  whether  the  leak  was  attributable  to 
injury  aud  violence  from  without  or  to  weakness  within, 
jt  is  quite  true  that  the  perils  mentioned  by  the  learned 
judge  do  not  inolude  all  the  risks  and  perils  covered  by 


from  such  wear  and  tear  would  not  be  a loss  by 
a peril  insured  against,  but  it  seems  equally  true 
that  if  a ship  cannot  pass  through  an  insured  voy- 
age without  foundering  from  the  effects  of  wear 
and  tear  occurring  without  extraordinary  action 
of  sea  or  wind,  such  ship  was  unseaworthy  at  the 
inception  of  the  risk ; Bhe  was  then  incapable  of 
sustaining  tho  ordinary  casualties  of  an  ordinary 
voyage.  We  do  not  understand  that  either  the 
learned  judge  or  the  conrt  in  banco  treated  the 
question  of  wear  and  tear  as  different  from  or  inde- 
pendent of  the  question  of  whether  the  ship  was 
seaworthy  or  not,  but  that  the  judge  was  reiterat- 
ing in  another  form  the  alternative  question  which 
he  had  before  stated  was  presented  in  that  case, 
namely,  whether  the  ship  foundered  by  reason  of 
unseaworthiness  or  of  a peril  of  the  sea.  The 
statement  of  the  proposition  os  to  loss  from  wear 
and  tear,  or  by  reason  of  a peril  insured  against, 
contained  in  Thompson  v.  Uopper  (6  E.  & B.  172  ; 
1 E.  B.  <t  E.  1038),  is  in  our  view  entirely  consistent 
with  what  wc  havo  enunciated ; aud  the  proposi- 
tion is  not  inconsistent  with  the  proposition  quoted 
in  argument  from  Fawcus  v.  Sarsfield  (6  E.  B. 
192).  It  becomes  necessary,  therefore,  to  consider 
what  was  the  evidence  in  the  present  case. 

It  is  truly  stated  on  behalf  of  the  defendants  that 
the  greater  part  of  it  on  both  sides  consisted  of 
opinions  founded  on  conjectured  facts.  And  in  our 
judgment  some  of  those  alleged  facts  could  not  have 
existed,  and  of  others  there  was  no  such  evidence 
as  would  entitle  a jury  to  found  a verdict  on  their 


the  policy,  but  from  the  nature  of  the  question  that  was 
raised  in  this  case  whioh  was  an  to  tne  cause  of  the 
sudden  rushing  of  the  water  into  the  vessel  whether  it 
was  the  inherent  weakness  of  tho  vessel  in  consequence 
of  original  defects  and  construction,  or  neglected  rust, 
or  some  unaccountable  aucidont  resulting  in  foundering, 
and  with  reference  to  the  evidenoe  the  attention  of  the 
jury  was  in  our  opinion  properly  called  to  such  of  the 
perils  as  were  material  to  tho  point  raised  for  their 
consideration.  As  to  the  second  alleged  misdirection. 
In  some  parts  of  tho  summing  up  the  learned  judge  no 
doubt  referred  to  the  oondition  of  the  vessel  whon  she  left 
the  Cardiff  Docks,  but  at  the  commencement,  when  he 
was  stating  the  proposition  of  law,  he  told  the  jury  that 
the  undertaking  or  the  assured  was  that  the  vessel 
should  start  on  her  voyage  in  all  respects  fit  to  encounter 
the  ordinary  perils  incident  to  the  voyage  went  to  the 
whole  voyage,  and  further  no  point  or  distinction  had 
been  made,  nor  any  evidenoe  given  to  show  that  if  she 
was  seaworthy  on  leaving  the  Mersey,  she  oould  have 
become  otherwise  so  far  as  her  structure  was  concerned 
between  the  time  of  her  so  leaving  the  Mersey,  aud  her 
starting  from  Cardiff,  or  conversely  if  she  was  un sea- 
worthy when  she  left  Cardiff,  that  she  was  not  equally 
unsea  worthy  when  she  left  Birkenhead.  It  seems  to  have 
been  considered  at  the  trial  that  so  far  as  her  structure 
was  concerned  there  was  no  material  difference  in  her 
state  at  Cardiff,  from  what  it  had  been  at  Birkenhead. 
In  this  case  tho  fact  of  her  sinking  in  smooth  water  and 
calm  weather  so  immediately  after  leaving  Cardiff  Docks, 
was  properly  trf  ated  as  strong  evidenoe  of  inability  to 
carry  her  full  cargo  from  Cardiff,  which  was  evidence  of 
unseaworthiness  at  Cardiff,  and  onder  the  oiroometances 
and  according  to  the  sole  discussion  raised  on  both  sides  of 
the  trial  it  was  equally  strong  evidence  of  nnseaworth- 
iness  at  Birkenhead.  It  therefore  appears  to  us  that  the 
real  and  substantial  questions  raised  between  the  parties 
were  left,  and  properly  left,  to  the  jury,  and  that  the 
direction  of  the  learned  judge  having  regard  to  those 
questions  was  correct,  and  we  think  thero  are  no 
sufficient  reasons  for  granting  a new  trial  on  either  of 
the  grounds  suggested  on  the  motion  for  the  rule,  and 
therefore  no  rule  will  be  granted.  I should  mention  that 
my  brother  By  lea  did  not  hear  the  whole  of  the  argument, 
but  as  far  as  ho  heard  it  he  concurs  in  the  oonclusion  at 
whioh  we  have  arrived.  Rule  refined, — [Ed. 
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supposed  existence  in  fact.  From  the  position  of 
the  anchors,  the  depth  of  water,  the  nature  of  the 
river’s  bottom,  and  the  drought  of  the  ship,  we  are 
strongly  of  opinion  that  the  ship  could  not  have 
passed  over  either  of  her  anchors,  and,  therefore, 
could  not  either  have  sat  upon  her  anchor  or 
pricked  herself  with  her  anchor.  Neither  do  wo 
think  it  possible  that  the  ship  could  have  twisted 
her  anchor  chains  so  as  to  bring  her  anchors 
together,  or  have  lain  fixed  across  a strong  tide,  so 
as  to  have  strained  herself  as  suggested,  without 
her  position  in  either  respect  being  reraarkod  by 
any  officer  or  man  on  board.  We  think  that  such 
suggestions  were  unworthy  of  the  name  of  evi- 
dence. Wo  do  not  think  that  the  existence  of 
ballast  heaps  could  be  properly  relied  ou  by  the 
jury,  if  it  were  necessary  in  order  to  support  their 
verdict  to  rely  upon  the  existence  of  such  heaps 
being  affirmatively  proved.  If  there  were  no 
other  evidence  in  the  case  but  the  opinions  and 
conjectures  of  the  skilled  or  experienced  witnesses, 
and  the  fact  of  the  sinking  of  the  Bhip  at  anchor  in 
smooth  water  so  soon  after  the  inception  of  the 
risk,  we  should  be  of  opinion  that  the  jury  were 
bound  to  find  that  tho  ship  was  unsoaworthy.  But 
there  was  in  this  case  evidence  of  large  repairs 
done  to  the  ship  at  no  distant  period  from  tfye  loss, 
there  was  strong  evidence  of  good  behaviour  of  the 
ship  on  voyages  immediately  preceding  the  insured 
voyage,  and  indeed  on  tho  one  of  which  the  insured 
voyage  might  be  said  to  be  a continuance,  there 
was  evidence  of  inspection  by  the  captain  of  the 
caulking  of  tho  ship  whilst  at  Rangoon,  and  there 
was  evidence  as  to  the  suddenness  and  localisation 
of  a look. 

We  are  of  opinion  that  such  evidence  brought 
the  case  within  the  rule  before  enunciated,  and 
which  obliged  the  judge  who  tried  tho  cause  to 
leave  the  questions  as  to  seaworthiness  and  loss  by 
a peril  insured  against  to  the  jury.  If  the  judge 
who  tried  the  cause  had  had  to  find  the  verdict, 
and  had  been  at  liberty  to  conjecture,  it  is  right  to 
say  that  he  would  have  acted  upon  tho  theory,  as 
the  most  probable,  of  the  seams  of  the  top  sides 
haring  been  generally  opened  on  the  voyage  .from 
Point  de  Gallo,  and  would  havo  found  that  tho  ship 
was  unseaworthy  at  the  inception  of  the  risk,  but 
he  is  of  opinion,  and  in  that  we  agree  with  him, 
that  there  was  evidence  which  made  it  not  un- 
reasonable in  the  jury  to  find  for  the  plaintiff,  and 
that  be  is,  therefore,  not  authorised  to  act  upon  his 
own  opinion  as  against  their  finding,  and  tnat  we 
should  not  be  justified  in  deciding  that  the  verdict 
should  bo  set  aside  as  being  against  the  weight  of 
evidence.  We  are  all  of  opinion  that  the  verdict 
of  the  jury  upon  those  issues  must  stand. 

As  to  the  question  of  insurable  interest,  it  is  this: 
whether,  under  the  circumstances,  tho  plaintiff  at 
tho  time  of  the  loss  of  the  ship  had  a sufficient 
interest,  including  a sufficient  i:isk  of  loss,  in  the 
rice  which  was  ou  board  the  Sunbeam,  to  enable 
him  to  recover  for  the  loss  of  it  under  an  insurance 
of  it  as  rice.  The  question  is  obviously  confined 
to  tho  rice  which  was  on  board  the  ship,  that  being 
the  only  rice  which  was  lost  cr  damaged. 

Now,  we  agree  that  the  granting  of  the  bill  of 
lading  had  no  effect  in  passing  the  property,  because 
it  was  granted  after  the  loss  of  tho  ship  and  cargo. 
We  agree  that  the  acceptance  and  payment  of  the 
drafts  for  the  prico  were  of  no  effect  to  pass  the 
property  for  tho  same  reason,  because  done  and 
made  after  the  loss  of  the  cargo.  We  agree  that 
Vol.  IL,  N.B. 


i there  was  no  binding  appropriation  to  tho  contract 
of  the  rice  on  board  the  barges,  because  we  think 
that  any  barge  load  might  at  any  time  beforo  it 
was  delivered  into  the  control  of  the  ship,  have 
been  withdrawn  and  replaced.  It  seems  to  us  that 
the  purchaser  would  not  have  been  bound  to  accept 
the  rice  which  was  on  board  if  the  ship  had  arrived 
I at  her  proposed  destination  with  only  so  much  of 
u full  cargo  as  was  on  board,  because  we  agree  with 
tho  view  of  tho  defendants’  counsel,  that  by  tho 
[ terms  of  the  contract  of  purchase  and  sale,  tho 
plaintiff  purchased,  and  therefore  undertook  to 
j accept,  “ the  cargo  per  Sunbeam”  and  was  entitled 
to  reject  a part  cargo  If  offered  to  him.  We  think 
that,  inasmuch  as  the  plaintiff  would  not,  if  the 
ship  had  sailed  and  arrived  with  what  was  on  board 
of  her  when  she  sank,  have  boon  obliged  to  nccon* 
what  was  on  board,  the  plaintiff  was  not  bound  to 
pay  for  tho  rice  which  was  ou  board  and  lost  when 
the  ship  sank.  But  from  the  fact  of  the  ship  being 
designated  in  the  contract,  and  thereby  agreed  by 
both  buyer  and  seller  to  be  the  recipient  of  the  rice 
to  be  appropriated  to  the  contract,  wo  are  of 
opinion  that  there  was  such  au  appropriation  of 
the  rice  ou  board  to  the  contract  as  to  prevent  the 
seller  from  withdrawing  the  rice  without  the  con- 
sent of  tho  buyer.  We  think  that  the  executory 
contract  as  to  any  rice  had  become,  as  to  the  rice 
which  was  on  board,  a contract  attaching  to  that 
specific  rice.  We  agree  that  that  does  not  deter- 
mine the  question  whether  tho  property  in  that 
rico  had  passed  to  the  purchaser.  Although  the 
plaintiff  could  not  have  been  forced,  if  the  ship 
hail  sailed  and  arrived  with  only  so  much  of  a full 
cargo  on  board  as  was  shipped  and  lost,  to  have  ac- 
cepted so  mnch  as  was  on  board,  yot  wc  are  of 
opinion  that  ho  would  have  had  the  legal  option 
of  requiriug  actual  delivery  of  it.  The  sellers 
could  not  nave  withdrawn  what  was  on  board 
without  breaking  their  contract  with  the  plain- 
tiff. They  could  not,  if  the  ship  had  arrived,  have 
defended  an  action  for  non-delivery  on  dutnand,  by 
saying  that  they  were  not  bound  to  deliver  what 
had  arrived  on  board  the  Sunbeam , because  their 
agents  had  not  shipped,  or  had  been  prevented 
from  shipping,  an  entirely  full  cargo.  The  pur- 
chasers might  have  elected  to  treat  what  was  on 
board  as  a cargo,  and  have  insisted  upon  its  actual 
delivery. 

It  seems  to  us,  therefore,  that  tho  final  ques- 
tion is,  whether  upon  such  a state  of  factB, 
rights,  and  liabilities,  the  defendants  (tho  under- 
writers) can  allege,  by  way  of  defence,  that  the 
plaintiff  (the  assured)  had  not,  after  the  loss,  the 
same  option  as  he  had  before  it ; and  whether  that 
was  not  the  option  of  saying  that  the  delivery  on 
board  the  designated  and  agreed  ship  was  a deli- 
very to  him ; that  ho  olocted  to  treat  the  quantity 
on  board  as  a cargo ; that  consequently  he  elected 
to  say  that  tho  cargo  was  at  his  risk ; and  that 
tho  property  in  it  had  passed  to  him  directly  it 
was  on  board.  The  solution  of  this  question  seems 
to  us  to  depend  upon  a careful  consideration  of 
what  it  was  which  gave  the  option  of  rejection  to 
tho  plaintiff.  Was  there  unything  to  give  him 
such  an  option,  other  than  the  fact  of  the  cargo 
not  being  a full  cargo  ? In  other  words,  if  there 
had  been  a full  cargo  on  board  would  there  have 
been  any  such  option  ? We  think  not.  By  the 
contract  the  cargo  purchased  by  the  plaintiff  was 
to  bo  shipped  by  the  vendors  on  board  a particular 
, designatea  ship.  It  is  true  that  tho  ship  was  to 
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be  taken  up,  and  the  freight  in  the  first  place  paid, 
by  the  vendors.  But  the  freight  was  specifically 
included  in  the  price  to  be  paid  by  the  purchaser. 
He  was,  in  the  end,  to  pay  the  estimated  cost  of 
the  hire  of  the  ship.  He  agreed  that  the  cargo 
should  bo  shipped  on  board  that  particular  ship, 
and  tho  payment,  so  far  as  an  acceptance  is  pay- 
ment, was  to  be  made,  perhaps,  before  the  arrival 
of  the  ship  at  its  destination.  At  all  events  the 
time  of  such  paymeut  was  independent  of  the  time 
of  the  arrival  of  tho  ship  and  the  delivery  of 
tho  cargo.  Although  tho  price  to  bo  paid  for  the 
cargo  specifically  includes  the  freight,  it  does  not 
include  the  insurance.  The  safer  proposition, 
under  such  circumstances,  is  to  say  that  the  ques- 
tion os  to  which  of  tho  two  parties  was  to  insure, 
depends  upon  the  question  of  construction,  whether 
the  contract  in  its  other  stipulations  discloses  an 
intention  that  tho  cargo  should,  on  tho  voyage  bo 
the  cargo  of  or  at  the  risk  of  the  vendor  o he 
purchaser.  It  may,  however,  not  bo  wrong  to 
observe  that  the  plamtifT,  the  purchaser,  before  : ny 
dispute  as  to  the  interpretation  of  tho  contract 
arose,  insured  the  rice  per  Sunbeam  on  the 
day  after  the  making  of  the  contract  of  pur- 
chase and  sale,  and  that  the  soller  never  in- 
sured it.  Considering  that  the  cargo  was  to  be 
put  on  board  a ship  so  designated  by  the  purchaser 
m the  contract,  that  the  cargo  could  not,  in  accord- 
ance with  the  contract , be  put  on  board  any  other 
ship,  and  that  tho  conditional  payment  by  accept- 
ance was  to  bo  made  independently  of  the  time  of 
the  ship’s  arrival,  although  the  ultimate  price  was 
to  bo  ascertained  by  weighing  the  cargo,  we  are 
of  opinion  that,  in  the  case  of  a full  cargo  having 
been  shipped,  the  property  in  such  cargo  would, 
by  the  manifest  intention  of  the  parties,  have  at 
once,  upon  the  loading,  passed  to  the  purchaser, 
subject  to  the  vendor’s  right  to  stop  in  transitu  in 
case  of  the  purchaser’s  insolvency,  and  to  his  right 
to  resume  dominion  in  case  of  non-acceptance  of 
the  draft  on  presentation,  or  to  his  right  to  with- 
hold actual  delivery  of  the  cargo  until  such  accept- 
ance. 

Tho  stipulations  of  the  contract  which  enabled 
the  vendors  to  take  tho  bill  of  lading  in  their 
own  name,  and  send  it  forward  with  the  draft, 
and  the  fact  that  the  price  was  to  be  finally 
determined  by  ascertaining  the  weight  of  the 
cargo,  are  ]>rimu  facie  evidence  of  an  interest  re- 
maining in  them,  but  they  are  not  conclusive 
(Sea  grave  v.  The  Union  Marine  Insurance  Company, 
L.  Hop.  1 C.  P.  305,  atp.  310),  and  the  other  stipu- 
lations to  which  wo  have  referred  scorn  to  us  to 
show  that  the  profierty  in  the  cargo  was,  never- 
theless, intended  to  pass  on  the  loading  of  it  on 
board  the  designated  ship,  and  that  the  stipula- 
tions as  to  time  and  mode  of  payment  were  only 
for  the  purpose  of  measuring  the  price,  and  securing 
its  payment : (see  per  Cockburn,  C.J.,  in  Castle  v. 
Plat  ford,  in  error,  L.  Rep.  7 Ex.  99.)  The  option, 
therefore,  which  tho  plaintiff  would  have  had  of 
rejecting,  if  it  had  arrived,  the  present  cargo,  arose 
solely  from  the  shipment  not  being  a full  cargo. 
He  might,  on  that  ground,  have  treated  himself 
as  not  bound  by  the  contract  to  accept  or  pay  for 
the  rice  which  was  on  board  ; but  if  he  did  uot  ex- 
ercise such  option,  then  all  the  terms  of  tho  con- 
tract were  as  applicable  to  the  lesser  os  they  could 
have  been  to  the  greater  cargo ; then  the  property 
in  the  lessor  cargo  would  have  passed  to  him  from 
tho  loading,  as  much  os  would  have  the  property 


in  the  larger  cargo.  This  view  may  be  thus 
tested.  Suppose  a lessor  cargo  shipped  and 
despatched,  and  drafts  representing  it  sent  for- 
ward with  notice  that  the  cargo  was  not  a full 
cargo,  and  suppose  that,  thereupon,  tho  plaintiff 
hod  accepted  the  drafts,  or  otherwise  notified  his 
intention  to  consider  tho  contract  binding  on  the 
lesser  cargo,  and  that  after  such  notification  the 
ship  had  boon  lost,  is  it  not  clear  that  the  effect  of 
the  contract  would  have  been  tho  same  as  if  a full 
cargo  had  been  shipped  and  sent  forward,  and  that  if 
a full  cargo  would  nave  boon  at  the  plaintiff’s  risk 
on  the  voyage,  the  lesser  cargo  at  the  time  of  the 
suggested  loss  would  have  equally  been  at  his 
risk  ? Unless,  therefore,  the  plaintiff  chose  to 
disclaim  the  contract  on  the  ground  of  there  being 
a short  shipment,  tho  contract  would  have  had  tho 
same  application  to  a short  as  to  a complete  ship- 
ment, or,  in  other  words,  the  property  and  risk  in 
the  short  shipment  would  have  passed  to  the 
plaintiff  in  just  the  same  manner  and  to  the  same 
extent  as  in  a full  shipment. 

The  question,  then,  is  whether  the  existence 
of  such  an  option  as  we  hold  the  plaintiff  to 
have  had,  and  of  such  only,  prevents  tho 
plaintiff,  if  ho  declines  after  tne  loss  to  exer- 
cise the  option,  from  insisting  successfully  as 
against  the  defendants,  his  insurers,  that  he  had 
an  insurable  interest  in  tho  rice  to  its  full  value. 
We  are  of  opinion  that  it  does  not. 

In  Sparked  v.  Marshall  (2  Bing.  N.  C.  761),  the 
plaintiff,  the  assured,  had  agreed  to  purchaso  oats 
to  be  shipped  for  Portsmouth.  Oats  were  shipped 
for  Southampton  by  tho  seller,  and  offered  to  tho 
plaintiff'  He  might  have  refused,  that  is  to  say, 
ho  had  tho  option  of  refusing  the  oats  so  shipped 
and  so  offered  ; but  the  vendor  could  not,  it  was 
hold,  after  having  appropriated  the  oats  shipped 
for  Portsmouth  to  tho  plaintiff’s  contract,  withdraw 
such  appropriation  without  the  plaintiff's  consent, 
on  the  ground  that  tho  oats  were  shipped  for 
Southampton.  The  plaintiff  insisted,  until  after 
tho  loss  of  the  Bhip  was  suspected,  and  as  it  would 
seem  had  in  fact  occurred,  on  his  right  to  a deL:- 
vory  at  Southampton,  but  eventually  waived  that 
objection,  and  insisted  as  against  the  defendants, 
his  underwriters,  that  the  property  in  the  cargo 
shipped  for  Portsmouth,  ana  appropriated  to  him 
by  tno  vendors,  was  at  his  option  in  him.  This 
contention  waB  held  to  be  a valid  one:  “It  was 
held,”  says  Phillips,  “ that  tho  underwriters  could 
not  object  his  want  of  interest  because  tho  oats  had 
not  been  shipped  to  the  place  designated,  for  he 
had  a right  to  accept  thorn,  and  waive  any  objection 
on  that  account:’1  (Phillips  on  Insuranoo,  vol.  1, 
§ 180.) 

We,  therefore,  hold  that  the  plaintiff  had, 
in  the  present  case,  an  insurable  interest,  to  its 
full  value,  in  the  rice  on  board  tho  Sunbeam  when 
sho  waa  lost,  on  the  ground  that  the  property  in 
such  rice  had  vested  in  him  before  the  loss.  We 
think  that  the  plaintiff  had  an  option,  which  ex- 
isted at  tho  time  of  the  loss,  of  rejecting  the  rice, 
on  the  ground  that  a full  cargo  had  not  been 
shipped ; but  wo  are  of  opinion  that  the  plaintiff 
was  entitled,  as  against  tho  defendants,  to  decline 
to  exercise  that  option,  and  to  insist  that  tho  con- 
tract of  purchase  and  salo  was  fulfilled  by  the 
loading,  on  behalf  of  the  vendors,  on  board  the 
Sunbeam,  of  the  rice  which  was  on  board  when  tho 
ship  foundered,  and  that,  consequently,  the  pro- 
perty in  such  rice  was  in  him,  the  plaintiff,  at  the 
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time  of  the  loss.  Wo  are  further  of  opinion  thnt, 
even  if  the  property  in  the  rico  did  not  legally 
pass  to  the  plaintiff,  yet  he  had  an  insurable  interest 
in  it,  because  ho  had  an  existing  contract  with  re- 
gard to  it  from  the  time  of  its  being  loaded  on 
board,  by  virtue  of  which  he  had  an  expectancy  of 
benefit  and  advantage  arising  out  of  or  depending 
on  the  safe  arrival  of  the  rice. 

As  to  the  suggested  reduction  of  damage,  we 
are  of  opinion  that  the  policy  was  a valued  policy, 
the  valuation  being  the  amount  of  the  proper 
invoice,  according  to  the  contract  between  tho 
plaintiff  and  his  vendors.  That  amount,  according 
to  the  course  of  dealing  between  the  plaintiff  and 
his  vendors,  included  the  disputed  15  per  cent. 

On  the  whole,  therefore,  we  are  of  opinion  that 
the  plaintiff  was  entitled  to  succcca,  that  the 
verdict  was  rightly  entered,  and  that  the  rule 
should  be  discharged. 

Rule  discharged. 

Attorneys  for  tho  plaintiff,  Parker,  Wainey,  and 
Co. ; for  the  defendants,  Hollams , Son  and  Coward. 


EXCHEQUER  CHAMBER. 

ERROR  PROM  THE  COURT  OP  COMMON  PLEAS. 
Reported  by  Etheeisoto*  Smith,  Esq.,  Barrister-at-Law. 

June  18  end  19,  and  Nov.  30, 1874. 

Jackson  r.  Thp.  Union  Marine  Insurance 
Company  (Limited). 

Shipping  — Marine  insurance  — Insurance  on 
chartered  freight — Right  of  charterer  to  abandon 
charter  where  vessel  delayed  on  voyage  to  port  of 
loading — Total  loss  of  freight  by  perils  insured 
against. 

An  insurance  teas  effected  on  9th  Dee.  1871,  by  the 
plaintiff  “ on  chartered  freight  at  and  from 
Liverpool  to  Newport  in  tow,  while  there  and 
thence  to  San  Francisco .”  He  had  previously  on 
22 nd  Nov.  1871,  entered  into  a charter-party  by 
which  the  ship  was  to  proceed  with  all  convenient 
speed  from  Liverpool  to  Newport  and  there  load 
a cargo  of  iron  rails  for  San  Francisco,  the  usual 
perils  excepted.  The  ship  left  Liverpool  on  2 nd  J an. 
bid  got  on  the  rucks  before  reaching  Newport. 
She  was  not  got  off  till  12 th  April,  when  she  was 
taken  back  to  Liverpool  and  sold.  On  15 th  Feb 
the  charterers  threw  up  the  charter  and  hired 
another  ship  to  carry  the  rails,  and  notice  of 
abandonment  of  the  policy  teas  duly  given  to  the 
defendants.  The  plaintiff  sued  for  the  total  loss 
of  the  chartered  freight.  The  jury  found  that  the 
delay  in  getting  the  ship  off  and  in  repairing  her 
was  necessarily  so  great  as  to  make  it  unreason- 
able for  the  charterers  to  supply  the  agreed  cargo 
at  the  end  of  that  time,  and  was  so  great  as  to 
put  an  end,  in  a commercial  sense,  to  the  com- 
mercial speculation  entered  upon  by  the  shipowner 
and  the  charterers. 

Held  by  Bramwell,  B.,  Blackburn,  MeUor,  and 
Lush,  JJ.,  and  Amphlett,  B.,  diss.  Cleasby,  B., 
( affirming  the  majority  of  the  Court  of  Common 
Fleas),  that  there  was  an  implied  condition  pre- 
cedent in  the  charter-party  mat  the  vessel  should 
arrive  at  the  port  of  loading  within  a reasonable 
time,  and  that  on  failure  of  this  the  contract  was 
at  an  end,  and  the  chaiierers  were  discharged. 

Held,  further,  that  the  adventure  having  been 
frustrated  by  the  perils  of  the  seas,  there  teas  a 


total  loss  oj  chartered  freight  within  the  meaning 

of  the  policy,  for  which  the  plaintiff  was  entitled 

to  recover. 

In  this  case  there  wore  originally  two  actions  upon 
two  policies  of  insurance,  one  on  the  ship  Spirit  of 
the  Dawn,  the  other  on  chartered  freight,  valued  at 
29001.,  to  bo  earned  by  that  vessel  on  a voyage 
from  Newport  to  San  Francisco.  Both  actions 
were  tried  togethor  before  Brett,  J.,  at  the  Liver- 
pool Summer  Assizes  1872,  when  it  appeared  from 
the  evidence  that  tho  plaintiff  had,  on  9th  Dec. 
1871,  effected  an  insurance  “ on  chartered  freight 
valued  at  29001.,  at  and  from  Liverpool  to  Newport 
in  tow,  whilst  there  and  thence  to  San  Francisco,” 
and  by  tho  charter-party  it  was  stated  that  tho 
ship  shall  with  all  convenient  Bpeod  proceed  direct 
to  Newport,  and  there  load  a cargo  of  iron  rails 
for  San  Francisco,  “all  and  every  the  daugers  and 
accidents  of  the  seas  excepted.”  On  the  2nd  Jan. 
1872*  the  ship  loft  Liverpool,  but  before  reaching 
Newport  got  upon  the  rocks  in  Carnarvon  Bay, 
and  was  so  muen  damaged  that  the  charterers  on 
15th  Feb.  gave  notice  of  abandonment  of  tho 
charter,  and  hired  another  ship  in  which  to  forward 
their  goods.  The  Spirit  of  the  Dawn  was  with 
difficulty  got  back  to  Liverpool  on  tho  12th  April, 
when,  upon  survey,  the  cost  of  necessary  repairs 
was  estimated  at  36501. 

Notice  of  abandonment  was  duly  given  under 
both  policies  but  not  accepted. 

The  questions  left  to  the  jury  were  first,  whether 
there  was  a constructive  total  loss  of  the  ship  ; 
socondly,  whether  the  time  necessary  for  getting 
the  ship  oft*  and  repairing  her  so  as  to  be  a cargo- 
carrying ship  was  so  long  as  to  make  it  unreason- 
able for  the  charterers  to  supply  tho  agreed  cargo 
at  the  end  of  such  time ; thirdly,  whether  such 
time  was  so  long  as  to  pnt  an  end  in  a com- 
mercial sense  to  the  speculation  entered  upon 
by  tho  shipowners  and  tho  charterers.  The  jnry 
answered  all  these  questions  in  tho  affirmative,  and 
the  learned  judge  directed  a verdict  to  be  entered 
for  tho  defendants,  reserving  leave  to  the  plaintiff 
to  move  to  enter  tho  verdict  for  him  on  cither  or 
both  of  tho  policies.  Upon  the  argument  of  tho 
role  which  was  accordingly  obtained,  an  agroement 
was  come  to  in  respect  of  the  policy  on  the  ship, 
but  with  regard  to  tho  policy  on  tho  chartered 
freight  the  court  below  was  divided,  Keating  and 
Brett,  JJ.,  holding  that  the  charterers  were  ab- 
solved from  loading  the  vessel,  and  that  the  ship- 
owner therefore  might  recover  for  tho  loss  of 
freight,  Bovill,  C.J.,  holding  on  tho  other  hand, 
that  the  charterers  were  not  entitled  to  throw  up 
tho  charter,  and  that  consequently  the  plaintiff 
could  not  recover  against  tho  underwriters. (a) 

(a)  Tho  judgments  of  Brett,  J.  (in  which  Keating,  J., 
concurred),  and  of  Bovill,  C.J.,  were  as  follows  : 

Bbbtt,  J. — Two  actions  wore  brought  on  two  policies 
of  insnr&nce  effected  by  tho  plaintiff  with  the  defendants, 
the  first  being  on  the  ship  Spirit  of  the  Dawn,  of  which 
the  plaintiff  was  owner,  and  the  second  on  chartered 
freight  to  be  earned  by  the  same  ship. 

At  the  trial  before  roe  at  the  summer  assizes  held  at 
Liverpool  in  1872,  on  which  occasion  both  actions  were 
tried  together,  it  was  proved  that  the  plaintiff,  on  the 
22nd  Nov.  1871,  entered  into  a charter-party  with  Messrs. 
Katbbone  and  Co.,  by  whiah  the  ship  Spirt!  of  f Dawn 
was  to  proceed  with  all  convenient  speed  from  Liverpool 
to  Newport,  and  there  ship  a cargo  of  iron  rails  (railways 
iron)  for  San  Francisco,  ordinary  perils  excepted,  and 
the  freight  payable  on  right  delivery  of  the  cargo,  Ac. 

On  the  Dtn  Deo.  1871,  the  plaintiff,  through  his  agents, 
effected  with  the  defendants  tho  freight  policy  sued  on, 
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Upon  the  judgment  of  the  majority  of  the  court 
below  the  defendants  brought  error,  which  was  now 
argued  before  Bramwell,  B.,  Blackburn,  M ell  or, 
and  Lush,  JJ.,  Cleasby  and  Amphlett,  BB. 

bring  “ on  chartered  freight  rained  at  j£2900,  at  and 
from  Liverpool  to  Newport  in  tow,  while  there,  and 
thence  to  San  Francisco,  Ac.M  On  the  12th  Dec.  1871, 
the  policy  on  ship  was  effected  for  the  same  voyage  on 
thirty. four  G4ths  of  ship,  valued  at  .£8000.  After  some 
complaints  from  the  oharterers  as  to  delay,  the  ship 
sailed  in  tow  from  Liverpool  on  the  2nd  Jan.  1872.  On 
the  4th  Jan.  1872,  the  snip,  which  waa  an  iron  ship, 
before  arriving  at  Newport  took  the  rocks  in  Carnarvon 
Bay.  By  authority  of  the  plaintiff  and  the  defendants, 
Captain  Chisholm,  of  the  Salvage  Association,  proceeded 
to  endeavour  to  extricate  and  save  the  ship.  She  got 
into  a place  of  comparative  safety  on  the  rocks  on  the 
18th  Feb.  1872,  and  was  got  off  the  rocks  and  into  Holy- 
head  between  the  21st  and  24th  March,  and  was  by 
consent  of  the  plaintiff  and  defendants  taken  haok  to 
Liverpool,  still  in  charge  of  the  Salvage  Association,  on 
the  12th  April  1872.  The  salvage  charges  for  rescuing 
the  ship  and  bringing  her  to  Liverpool  were  .£4206. 
Upon  survey,  the  estimated  cost  of  repairs  waa  .£-1050. 
Due  notice  of  abandonment  was  given  on  both  policies, 
bnt  not  accepted.  The  ship  was  thereupon  sold  ton  Mr. 
Wilson,  who  proceeded  to  repair  her.  Too  ship  was  still 
nnder  repair  at  the  time  of  the  trial,  which  was  on  the 
ICth  Aug.  1872. 

On  the  10th  Feb.  1872,  Messrs.  Rathbone  and  Co., 
chartered,  without  the  consent  of  the  plaintiff,  another 
ship,  by  which  they  forwarded  the  rails  to  Sau  Francisco. 
The  rails  were  wanted  there  for  the  construction  of  a 
railway. 

Upon  this  evidence,  and  some  other  as  to  the  value  of 
the  ship  when  repaired,  I left  it  to  the  jury  to  say- 
first,  whether  there  was  a constructive  total  loss  of  the 
ship  ; secondly,  whether  tho  time  necessary  for  getting 
the  ship  off  and  repairing  her  so  as  to  bo  a cargo-carry- 
ing  ship  was  so  long  as  to  make  it  unreasonable  for  the 
charterers  to  supply  tho  agreed  cargo  at  the  end  of  such  i 
time ; thirdly,  whether  such  time  was  so  long  as  to  pot 
an  end,  in  a commercial  sense,  to  the  commercial  specu- 
lation entered  upon  by  the  shipowner  and  the  charterers. 
The  jury  answered  all  these  questions  in  the  affirmative. 

I,  upon  the  view  that  there  waa  no  evidence,  according 
to  the  figures,  of  a constructive  total  loss  of  ship,  ana 
no  ovidence  of  a loss  of  freight  by  the  perils  insured 
against,  because  the  shipowner  had  a right  to  repair  his 
ship,  however  long  it  might  take,  and  insist  after  its 
repair  on  the  delivery  of  the  agreed  imperishable  cargo 
■o  as  to  enable  him  to  earn  the  chartered  freight, 
directed  the  verdict  to  be  entered  for  the  defendants, 
reserving  leave  for  the  plaintiff  to  move  to  enter  a verdiot 
on  either  or  both  of  the  policies. 

Mr.  Butt  moved  accordingly,  and  obtained  a rule  nist 
in  Michaelmas  Term  1872;  it  being  agreed  that,  upon 
showing  cause  against  suoh  rule,  the  defendants  should 
be  at  liberty  to  argue,  as  against  tho  application  to  enter 
tho  verdict  for  the  plaintiff,  that  tho  findings  of  the  jury 
on  nil  or  any  of  the  questions  left  to  them  were  against  ! 
tho  weight  of  evidence.  This  rule  was  argued  before  ns 
in  Hilary  Term  of  the  present  year. 

It  was  determined  in  tho  course  of  the  argument  that 
the  verdict  os  to  the  total  loss  of  tho  ship  was  unsatis- 
factory ; and,  by  the  agreement  of  tho  counsel,  that  pari, 
of  the  case  iR  to  bo  referred  ns  an  average  lose. 

In  the  action  on  the  policy  on  freight,  it  was  argned 
for  the  defendant*  that,  unless  there  was  a total  loss  of 
ship,  either  actual  or  constructive,  there  oould  be  no  loss 
of  freight  by  perils  of  tho  sea ; that  the  plaintiff,  the 
shipowner,  in  the  case  of  damage  to  the  ship,  however 
great,  where  such  damage  was  not  caused  by  any  default 
of  his  own,  had  a legal  right  under  such  a charter-party 
as  the  present,  to  repair  his  ship  with  reasonable  dili- 
gence. and  to  tender  hor  when  repaired,  however  long  a 
period  of  time  Buch  repairs  might  take,  to  the  charterer, 
and  to  insist  on  the  leading  of  the  agreed  cargo,  if  the 
cargo  was  of  such  a nature  as  to  be  able  to  be  carried  at 
the  end  of  suuh  period  of  the  agreed  voyage  so  as  to 
earn  freight.  If  the  shipowner,  it  was  argued,  is  in  such 
circumstances  prevented  from  earning  freight  by  the 
refusal  of  tho  charterer  to  supply  cargo,  his  loss  must  be 
recovered  by  action  against  the  charterer;  it  is  a loss 


Benjamin,  Q.C.,  C.  Russell,  Q.C.,  and  Ashland 
for  the  defendants  below.— Can  there  be  a total  loss 
when  both  cargo  and  ship  remain  in  specie,  and 
the  perils  of  the  sea  only  interpose  so  as  to  cause 

caused  by  the  illegal  refusal  of  the  charterer  to  supply 
cargo,  and  not  by  perils  insured  against.  It  was  further 
argued  that  none  of  the  findings  of  the  jury  displaced 
this  position,  and  that  the  findings  of  the  jury  wore 
against  the  woight  of  the  evidence. 

For  the  plaintiff  it  was  urged  that  the  findings  of  the 
jury  were  justifiable,  and  that  on  either  or  both  of  them 
the  shipowner  oeased  to  have  the  power  to  enforce  his 
rights  nnder  the  charter-party  to  earn  freight;  that, 
assuming  cither  or  both  of  the  findings  to  bo  true, 
although  the  ship  was  not  a total  loss,  the  charterer, 
who  had  not  as  yet  received  any  benefit  from  the  charter- 
party,  oould  not  be  obliged  to  supply  any  cargo  ; that  the 
power  of  earning  the  chartered  freight,  wnich  was  the 
freight  insured,  was  consequently  lost  to  tho  plaintiff 
immediately  on  the  happening  of  the  damage  to  the 
ship,  suoh  damage  being  to  the  extent  fonnd  by  the 
jury ; that  such  domago  was  caused  by,  and  therefore 
the  loss  was  the  immediate  result  of,  a peril  insured 
against. 

The  first  point  raised  bjr  these  arguments  is,  whether 
the  findings  aro  so  far  against  the  weight  of  the  evidenoe 
as  to  call  upon  the  Court  to  set  them  aside.  If  it  had 
been  within  my  province  I would  at  the  trial  have  given 
answers  to  both  queetions  different  from  the  answers  re- 
turned by  the  jury.  But  the  amount  of  freight  on  which 
shipowners  will  undertake  charters  depends  very  much 
upon  the  time  at  which  such  charters  are  negotiated  and 

I at  the  time  then  calculated  for  their  fulfilment.  Freights 
rise  and  fall  according  to  the  variations  of  the  freight 
market ; and  so,  on  the  other  hand,  the  expediency  or 
otherwise  of  the  export  of  iron  or  iron  rails  depends  upon 
the  iron  market  and  its  fluctuations  at  different  times. 

| Taking  these  views  into  consideration,  and  paving  con- 
siderable deference  to  the  finding  of  a mercantile  special 
jury  with  regard  to  them,  I am  not  prepared  to  say  that 
the  findings  aro  wrong.  They  must  therefore  be  treated 
ns  correct  and  binding. 

The  question,  then,  is  whether,  assuming  the  findings 
to  be  ourreot,  there  was  a loss  of  freight  by  perils  of  the 
sea.  That  question  divides  itaelf  into  two — first,  did  tho 
injury  to  the  Bkip,  caused,  as  it  undoubtedly  was,  by  sea 
peril,  make  it  impossible  for  the  shipowner  to  earn  the 
chartered  freight  ? Secondly,  if  it  did,  did  suoh  impossi- 
bility, so  caused,  amount  to  a loss  by  perils  of  the  sea 
within  the  meaning  of  a freight  policy  on  chartered 
freight  P The  first  question  depends  upon  what  were 
the  rights,  under  the  circamstauces,  of  the  plaintiff  and 
the  charterers  under  the  charter-party,  the  second  upon 
the  rights  of  the  plaintiffs  and  the  defendants  under  the 
policy. 

As  to  the  first,  the  question  is  whether,  upon  an  injury 
happening  to  a chartered  ship  in  the  voyage  preliminary 
to  that  on  which  the  chartered  ireight  is  to  be  earned, 
happening  before  the  charterer  has  received  any  ad- 
vantage from  the  contract,  where  a injury  is  caused  by 
a peril  excepted  in  the  charter-party,  where  it  is  caused 
without  default  of  tho  shipowner,  where  he  has  not  been 
wanting  in  due  diligence  to  arrive  at  the  appointed  place 
of  loading,  but  where  the  injury  is  so  great  as  to  pro- 
v nt  the  arrival  of  the  ship  or  of  her  presentment  to  the 
charterer  in  a state  fit  to  carry  cargo  within  a reasonable 
time,  having  regard  to  the  business  of  the  charterer,  or 
within  any  time  which  could  have  been  at  the  time  of 
making  the  contract  in  tho  contemplation  of  either  the 
charterer  or  shipower  as  a time  in  any  way  applicable 
U-  the  commercial  hjh*c illation  of  either  of  them — tho 
question  is,  whether  the  contract  is  not  at  end.  in 
the  sense  that  neither  party  to  it  can  enforce  any  obliga- 
tion nnder  it  against  the  other.  In  other  terms  they  may 
bo  stated  to  bo,  whether  in  snch  a contract  there  is  not 
an  implied  stipulation  that  the  shipowner  cannot,  upon 
the  happening  of  such  extensive  injury  to  the  snip, 
though  without  default  of  his,  compel  the  charterer  to 
supply  at  so  remote  a date,  a cargo,  and  that  the  charterer, 
conversely,  cannot  compel  tho  shipowner  at  so  remote  a 
date  to  tender  his  ship— the  reason  being  that  the  con- 
tract is  not  applicable,  and  oould  not  in  the  mind  of  eithor 
party  have  been  considered  os  applicable,  at  the  time  of 
making  it,  to  the  earning  of  profit  either  by  the  ship- 
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delay  in  carrying  out  the  contract  P The  freight 
was  not  lost  nero,  because  the  plaintiff  might  havo 
enforced  the  earning  of  it.  It  is  admitted  that 
there  was  no  condition  precedent  in  this  charter- 

owner  or  the  charterer  by  reason  of  the  transport  of  goods 
at  bo  remote  a period  under  mercantile  contingencies  and 
on  mercantile  considerations  which  must  be  absolutely 
different  from  and  unconnected  with  any  consideration 
then  between  them.  There  being  no  stipulation  that  the 
ship  should  be  at  Newport  at  any  fixed  date,  the  stipula- 
tion being  only  that  she  should  proceed  there  with  all 
convenient  speed,  there  is  no  condition  precedent  that 
■he  should  be  there  at  any  given  time  : (Hadley  v.  Clarke, 
8 T.  R.  250.)  The  casos  of  Ciipaham  v.  Vertue  (5  Q.  B. 
2651,  Hurst  v.  Usbome  (18  C.  B.  144),  and  Jones  v. 
Holme  (L.  Rep.  2 Ex.  335),  seem  to  me  authorities  for  say- 
ing that  there  is  uo  condition  precedent,  though  there  is  a 
contract  that  the  ship  shall  arrive  or  be  fit  to  be  tendered 
within  a reasonable  time  in  regard  to  the  charterer’s 
business.  If  the  finding  of  the  jury,  therefore,  on  the 
second  question  proposed  to  them,  is  immaterial,  the 
question  itself  was  immaterial.  Even  a delay  caused 
by  the  default  of  the  shipowner  will  not  of  itself  release 
the  charterer  from  his  obligation  to  provide  a cargo  : 
( Havelock  v.  Oeddes,  10  East,  555 j Clipsham  v.  Vertue, 

But  in  Havelock  r.  Qeddes  Lord  Ellenborough 

deals  with  the  rights  of  the  parties  where  tho  ship  is  so 
unfit  as  to  take  from  the  charterer  all  the  advantages  he 
can  bo  supposed  to  havo  originally  contemplated  from 
the  contract,  and  where  ho  has  in  fact  had  no  advantage 
whatever  from  it.  **  Hod  the  plaintiff’s  neglect,”  he 
says,  “ hero  precluded  the  defendants  from  making  any 
use  of  the  vessel,  it  would  have  gone  to  tho  whole  eon- 
sidcration.  and  might  have  been  insisted  upon  as  an  entire 
bjw.  In  Freeman  v.  Taylor  (8  Bing.  124),  Tindal,  C J., 
directed  the  jury,  in  an  action  for  not  loading,  “ that 
the  freighter  could  not,  for  an  ordinary  deviation,  put  an 
end  to  the  contract ; but  if  the  deviation  was  so  long 
and  unreasonable  that  in  the  ordinary  oonrao  of  mercan- 
tile concerns  it  might  he  said  to  havo  put  an  end  to  the 
whole  object  tho  freighter  had  in  viow  in  chartering  the 
ship,  in  that  case  the  contract  might  be  considered  at  an 
end/’  Ho  left  it  to  the  jury  to  decide.  The  jury  found 
for  the  defendant,  the  freighter ; and  the  oourt  held  that 
there  was  no  misdirection.  In  Tarrabochia  v.  Hickie 
|l  H 4 N.  183 ; 5 W.  R.,  C.  L.  Dig.  233),  Crcsswell,  J., 
in  an  action  against  the  freighter  for  not  loading,  asked 
the  jury  whether  tho  rossel  sailed  and  prooeoded  to 
Cardiff  with  convenient  speed,  or  in  a reasonable  timo  ; 
and  if  not,  whether  the  object  of  the  voyage  was  thereby 
frustrated.  The  jury  found  that  the  vessel  did  not  with 
all  convenient  speed,  or  in  a reasonable  time,  sail  and 
proceed  to  Cardiff,  but  that  tho  object  of  the  voyage  was 
not  thereby  frustrated.  A verdict  was  entered  for  the 
defendant,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  a verdict  for  him.  The  rule  was  refused.  That 
case  is  a direct  authority  against  the  second  quotation 
and  answer  in  this  case,  but  it  seems  to  assume  the  pro- 
priety and  materiality  of  tho  third  question  and  answer. 

In  Hlascoe  ▼.  Fletcher  (14C.  B.,  N.S.,  147;  1 Mar.  Law  Cos. 
0.8-  380),  it  was  elaborately  argued  that  the  shipowner,  in 
case  of  damage  to  the  ship  by  an  excepted  peril  in  the 
charter-party,  is  entitled  to  any  period  of  time,  however 
long,  to  repair  his  ship,  and  is  entitled  to  insist  on  carry- 
ing the  agreed  cargo  and  on  earning  freight  at  the  end  of 
suck  time.  The  decision  is  pnt  on  other  grounds,  but  it 
is  evident  that  the  court  did  not  acoept  tho  validity  of 
the  argument  urged  on  behalf  of  the  shipowner.  In 
J V Andrew  v.  Chappie  (L.  Rep.  1 C.  P.  643  ; 2 Mar.  Law 
Caa.  0.8.  330),  Willes,  J.,  states  the  present, position  of  the 
sion  to  be  thus  : " It  seems  to  be  now  settled  that  delay 
by  deviation  is  the  same  as  a delay  in  starting  ; and  it 
is  also  settled,  at  any  rate  in  this  oourt,  that  a delay  or 
deviation  which,  as  has  been  said,  goes  to  the  whe  lo 
root  of  the  matter,  and  deprived  the  charterer  of  the 
whole  benefit  of  the  contract,  or  entirely  frustrates  the 
object  of  the  charterer  in  chartering  the  ship,  is  an 
answer  to  an  action  for  not  loading  a cargo  ; but  that  Iobs, 
delay,  or  deviation  short  of  that  gives  an  action  for 
damages,  but  does  not  defeat  the  charter.’'  In  (Jeivel  v. 
Smith  (L.  Rep.  7Q.B.  404  ; ante,  Vol.  I.,  p.  268),  Blackburn, 
J.,  speaking  of  the  contract  of  charter-party,  and  of  the 
parties  to  it,  says  : " The  objeot  of  each  of  them  was  the 


party,  for  no  time  was  specified  within  which  the 
ship  was  to  arrive.  [Blac  kiiurn,  J. — Is  it  your  pro- 
position that  so  long  as  the  delay  is  caused  by  the 
excepted  perils  the  charterer  must  keep  his  goods, 

carrying  out  of  aooromorcial  speculation  within  a reason- 
able timo;  and  if  restraint  of  prinoes  intervened  and 
lasted  so  long  as  to  make  this  impossible,  each  had  a 
right  to  say  * onr  contract  cannot  be  carried  out,’  and 
therefore  the  shipowner  had  a right  to  sail  away,  and  the 
charterer  to  sell  his  oargo,  or  refrain  from  procuring 
one,  and  treat  the  contract  as  at  an  end.” 

In  tho  opinions  given  by  tho  judges  in  the  House  o 
Lords  in  /tonkin  v.  Potter  (L.  Rep.  6 H.  of  L.  83 
ante,  vol.  II.,  p.  65),  Blackburn,  J.,  says : “ I should  have 
added  a further  term,  that  the  repairs  could  bo  done  so 
promptly  that  she  might  arrive  at  Calcutta  within  a 
reasonable  time  as  between  tho  shipowner  and  De  Mat  to*, 
were  it  not  for  the  case  of  Bursf  v.  Fubomc  (cup.), 
which  seems  o me  as  authority  against  this  post  ion. 
And,  though  I should  not  hesitate  toaovise  vonr  Lordships 
to  re-oonrider  that  case,  if  necessary, I think  it  is  not  neoeg 
sary  to  do  so  in  the  present  case  ” And  Brain  well,  H., 
says,  “ I may  observe  in  passing  that  I coaid  not,  acting 
as  a juryman,  find  as  a fact  that  they  could  havo  repuired 
the  ship  in  time  for  it  to  be  ready  for  tho  adventure  for 
which  De  Mattoa  agreed  to  find  the  cargo  ; and  indeed , 
as  the  case  stands.  I should  think  he  might  have  refused, 
on  the  ground  that  the  ship  was  a year  overdue. ” And 
again,  “ No  doubt,  had  tho  owner  repaired  the  ship,  thu 
loss  of  freight  would  not  have  been  total,  supposing  the 
repairs  in  time  for  the  voyage  fer  which  Do  Mattox 
undertook  to  find  a cargo ; which,  if  it  were  in  con- 
troversy, I oould  not  find  in  the  plaintiff’s  favour.” 
And  Brett,  J.,  says,  “Without,  therefore,  relying  upon 
the  other  impediment  aud  prevention  obviously  in  the 
way  of  tho  plaintiff’s  earning  the  charter-party  freight, 
vis.,  the  certainty  from  the  extent  of  damage  that  (he 
ship  could  not  be  repaired  no  as  to  be  seaworthy  within 
any  time  during  which  the  charterer  would  be  hound  to 
wait,  it  seems  to  me  that  the  other  facts  which  I have 
mentioned  show  conclusively  that  thero  was  a loss  of 
freight  by  reason  of  damage  to  tho  ship  caused  by  bcu 
peril  happening  during  thu  voyage  insured.” 

These  authorities  seem  to  support  the  proposition, 
which  appears  on  principle  to  he  very  reasonable,  that, 
where  a contract  is  made  with  reference  to  certain 
anticipated  circumstances,  and  where,  without  any  de- 
fault of  either  party,  it  becomes  wholly  inapplicable  to 
or  impossible  of  application  to  any  such  circumstances, 
it  ceases  to  have  any  application  ; it  cannot  be  applied  to 
other  circumstances  which  oould  not  have  been  in  the 
contemplation  of  the  parties  when  the  contract  was 
made.  Snch  a state  of  things  arises  where  the  third 
question  left  to  the  jury  in  this  case  can  be  properly 
answered,  as  the  jury  have  answered  it  in  this  case. 

In  such  a state  of  things  arising  under  a charter-party, 
such  as  the  charter-party  under  discussion,  where  no 
benefit  of  any  kind  has  occurred  to  the  charterers,  the 
shipowner  has  lost  his  power  of  c-arnii  g any  part  of  tho 
chartered  freight.  The  immediate  enu-o  of  such  a loss 
is  the  extent  of  injury  caused  to  the  ship  by  the  peril 
insured  against  under  the  policy  during  the  voyage 
thereby  insurod.  Such  a loss  is,  therefore,  a loss 
caused  by  a peril  insured  against,  within  the  policy  on 
freight. 

For  these  reasons,  I think  that,  in  the  action  on  the 
policy  on  freight,  the  rule  must  bo  made  absolute  to 
enter  tho  verdict  for  tho  plaintiff  for  a total  loss. 

Bovill,  C.  J- — Tho  first  question  in  these  cases  wa*. 
whether  there  was  a total  loss  of  the  ship  within  the 
meaning  of  the  |K>liey.  Tho  jury  found  that  there  was 
snch  a constructive  total  loss  ; but  my  brother  Brett  w»h 
dissatisfied  with  the  verdict  upon  that  point,  and  dating 
the  argument  it  was  agreed  that  the  court  should  dispose  of 
it,  and  that,  if  in  our  opinion  the  total  loss  could  not  be 
maintained,  the  amount  of  the  average  loss  upon  tho  ship 
should  be  referred  to  an  averugo  stater. 

The  evidence  upon  this  point  was,  no  doubt,  contra- 
dictorv  ; but  it  strongly  preponderated  in  favour  of  the 
defendants  (quite  independently  of  any  liability  of  to*- 
freight  to  contribute  to  the  expenses  of  salvage) ; and, 
although  the  ship  was  upon  the  rooks,  yet,  from  Im- 
position there,  and  the  probability  of  her  being  got 
off,  and  looking  to  the  evidence  of  the  damage  which  she 
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and  Ik?  ready  to  load  when  the  ship  shall  arrive,  Havelock  v.  Geddee  (10  East,  555)  Freeman  v. 

even  if  it  be  t wenty  years.]  The  cases  in  reference  Taylor  (8  Bingh.  121),  Clipeham  v.  Virtue 

to  the  frustration  of  the  object  of  the  voyage  seem  (5  Q.  B.  265)  and  later  Tarrabochia  v.  Uickie 

to  bear  out  that  proposition,  beginning  with  (1  H.  & N.  183)  Bekn  v.  Bumeee  (1  Mar.  Law  Cas. 

Lad  sustained,  and  of  the  probable  expense  of  repairing  navigation,  and  being  upon  the  rocks,  it  was  the  duty  of 

her,  I am  of  opinion  that  the  circumstances  were  not  the  plaintiff , both  as  regards  the  charterers  and  the  under, 

sufficient  to  establish  a total  lose  of  the  ship,  or  to  justify  writers,  to  use  all  reasonable  and  practicable  means  to 

her  abandonment.  got  her  off  and  repair  her  within  a reasonable  time,  and 

An  intimation  to  this  effect  was  given  by  the  court  in  then  to  prosecute  the  voyage  and  fulfil  her  engagements 

the  course  of  the  argument ; and  I concur  with  my  without  any  unreasonable  delay.  The  reasonable  time, 

learned  brothers  in  their  judgment  that  the  plaintiff  however,  would  be  that  which  was  required  for  the  pur* 

cannot  maintain  his  claim  for  a total  loss  of  the  ship.  pose  of  putting  the  vessel  in  a fit  state  to  continue  her 

The  amount  of  the  partial  loss  will  be  ascertained  by  an  voyage ; and  if  the  shipowner  had  mode  default  in  that 

average  stater  as  arranged.  duty,  his  rights  and  liabilities  might  be  very  different  from 

With  respect  to  the  insurance  on  the  freight,  I have  those  which  arise  whore  there  is  no  default  on  his  part, 
the  misfortune  to  diffor  from  my  learned  brothers,  and  There  waa  no  engagement  in  this  charter-party  that 
tli ink  that  the  plaintiff  is  not  entitled  to  recover.  As  the  vessel  should  arrive  at  Newport  by  any  particular 

there  was  no  total  loss,  either  actual  or  constructive,  of  day,  or  within  any  specified  time;  and,  if  it  was  of  im. 

the  ship,  tho  only  loss  of  freight  was  that  which  arose  portance  to  the  charterers  that  the  shij>  should  bo  there 

from  the  refu-al  of  tho  charterers  to  load  tho  vessel,  and  to  receive  the  rails  by  any  particular  time,  they  might 

from  tho  plaintiff  not  having  insisted  upon  their  per-  have  introduced  a stipulation  into  the  charter  to  that 

formance  of  the  contract.  The  plaintiff  contends  that,  effect.  As  they  did  not  do  so,  the  risk  and  consequences 

under  the  circumstances,  and  by  reason  of  the  perils  in-  of  any  justifiable  delay  must,  I think,  reet  with  and  fall 

sored  against,  the  charterers  were  absolved  from  their  upon  thorn.  If  a charter-party  were  altogether  silent  as 

engagement  to  load  the  vessel,  and  that  ho  was  therefore  to  the  time  of  proceeding  to  the  port  of  loading,  the  law 

justitiod  in  adopting  tho  charterers*  refusal  to  load,  and  would  imply  that  it  wig  to  bo  done  within  a reasonable 

may  maintain  this  action  fora  loss  of  tho  freight  against  time  ; bat  in  this  oase,  as  in  most  charter-parties,  the 

tho  underwriters  on  freight.  obligation  of  the  shipowner  was  not  left  to  be  implied. 

The  question  then  is,  whether  the  charterers  weru  but  wo*  made  the  subject  of  express  stipulation  ; and  all 

justified  in  throwing  up  tho  charter.  By  the  charter.  that  the  shipowner  agreed  to  do  was  to  proceed  to  New. 

party  the  vessel  was  to  proceed  with  all  convenient  port  with  all  convenient  speed,  with  an  express  stipula- 

speed  (dangers  and  accident*  of  navigation  excepted)  tion,  in  the  usual  form,  whereby  the  dangers  and  acci- 

from  Liverpool  to  Newport,  and  there  load  a cargo  of  dents  of  tho  seas  were  excepted.  This  stipulation  would, 

iron  rails  for  San  Francisco.  On  the  2nd  Jan.  1872,  tho  in  my  opinion,  equally  apply  to  any  implied  engagement 

vessel  having  been  properly  equipped,  proceeded  on  to  proceed  within  a reasonable  time,  and  to  the  express 

her  voyage  from  Liverpool  to  Newport,  and  on  the  agreement  to  proceed  with  all  convenient  speed,  and 

following  day  took  the  rocks  in  Carnarvon  Bay.  must  govern  the  rights  of  both  parties.  Whore  such  an 

Whilst  she  remained  there  — vix,,  on  tho  loth  Feb.,  exception  is  contained  in  a charter-party,  it  seems  to  me 

tho  charterers  threw  np  tho  charter,  and  the  next  that,  upon  a misfortune  occurring  to  a vessel,  not 

day  hired  another  ship,  by  which  they  forwarded  amounting  to  an  actual  or  constructive  total  1ms,  and 

the  iron  to  San  Francisco.  Tho  plaintiff  on  the  same  for  which  neither  party  is  responsible,  it  is  not  competent 

15th  Fob.  gave  notice  of  abandonment  of  ship  and  either  for  the  charterer  or  the  shipowner,  of  bis  own  will, 

freight  to  tho  underwriters,  which  was  not  accepted.  If  and  without  tho  concurrence  of  the  other  party,  to  put  an 

there  had  been  a total  loss  of  the  ship,  both  the  char-  end  to  the  contract,  and  on  this  simple  ground,  that  by 

terers  and  the  plaintiff  would  have  boon  justified  in  the  the  terms  of  tho  contract  the  parties  havo  expressly 

coarse  which  they  took,  and  tho  underwriters  would  agreed  that  such  an  occurrence  shall  not  affect  its  con. 

have  been  responsible  for  the  loss  of  the  freight ; but,  tinuance.  If  this  were  not  so,  whenever  a vessel  was 

upon  tho  facts  as  they  appeared  at  the  trial,  wo  have  stranded  or  got  npon  rocks,  or  even  when  she  met  with 

already  decided  that  there  was  no  such  total  loss  of  tho  serious  damage  requiring  heavy  repairs  and  a long  time 

ship.  to  complete  them,  it  would  be  in  the  power  of  a charterer 

It  was  probably  a very  convenient  course,  as  well  for  who  fouud  the  delay  inconveuient  or  injurious,  and  likely 

the  charterers  as  for  the  shipowner,  in  tho  then  position  to  frustrate  his  object  in  making  the  charter,  to 

of  the  vessel,  and  looking  to  tho  delay  which  would  abandon  the  charter-party,  which  would  be  contrary  to 

necessarily  bo  occasioned  by  repairing  her,  to  abandon  every  principle  of  law  as  applicable  to  contracts  gene- 

tho charter;  and  the  plaintiff  may  have  been  more  willing  rally  or  to  charter-parties  which  contain  the  usual 

to  acquiesce  in  iti  abandon  meat,  from  tho  hope  of  being  exceptions  of  tho  dangers  and  accidents  of  navigation, 

able  to  claim  the  freight  from  tho  underwriters  ; but  ii  In  cases  where  the  delay,  inconvenience,  or  expense  of 
the  charterers  were  not  entitled  to  abandon  their  con.  repairing  the  vessel  would  materially  affect  and  be  in- 
tract. the  plaintiff  cloarly  cannot  recover  for  a loss  of  jnrious  to  both  parties,  they  would  generally  agree  to 

freight  against  the  underwriters.  cancel  the  contract.  But.  where  it  is  the  interest  of  one 

In  considering  whether  the  charterers  were  absolved  party  only  to  pot  an  end  to  it,  he  must  make  out  his 

from  their  contract,  the  position  of  tho  shipowner  must  right  to  do  so  before  he  can  bo  justified  in  refusing  to 

also  be  borne  in  mind.  When  the  accident  occurred,  wo  perform  it.  In  order  to  excuse  himself  ho  most  bring 
must  assume  that  iu  the  ordinary  co’irse  of  business  the  his  ease  within  some  exception  to  the  contract,  or  there 

shipowner  would  have  incurred  expense  in  equipping  his  must  bo  a breach  by  tho  other  party  of  some  condition 

vessel  and  providing  her  with  some^iortionut  least  of  her  or  warranty,  or  of  some  stipulation  in  it  which  goes  to 

stores  and  supplies,  and  had  made  engagements  with  the  defeat  tho  whole  consideration  ; otherwise,  and  however 

crew,  and  for  having  his  vessel  towed  to  Newport,  as  gr*  ut  the  inconvenience  maybe  to  both  or  either  of  the 

well  as  other  engagements  for  tho  voyage  ; he  would  also  parties  from  some  unforgeon  occurrence  which  is  not 

in  the  ordinary  course  have  probably  insured  her  : and  provided  for,  the  engagements  of  the  contract  must  still 
the  voyage  had  actually  been  commenced.  A shipowner  bo  performed. 

also  constantly  makes  engagements  for  tho  further  cm-  L'pou  a charter-party  where  tho  charterer  does  not 
ploymoul  of  bis  vessel,  dependent  upon  the  completion  stipulate  for  the  arrival  of  the  voaBel  by  any  particular 

of  a previous  voyage.  It  is  important  to  all  parties  to  date,  tho  risk  of  her  non-arrival,  by  reason  of  the 
know  what  their  rights  aud  obligations  are  with  referonco  weather  and  tho  accidents  of  navigation,  always  rests 
to  the  prosecution  of  tho  voyage  on  the  one  hand,  and  the  with  tho  charterer  ; and,  where  the  stipulation  is  simply 
loading  of  the  vessel  on  the  other,  and  it  would,  as  it  that  the  ship  will  proceed  to  the  loading  port  with  all 

se*  ms  to  me,  lead  to  the  greatest  ineunvonienoe  to  ship.  convenient  speed,  the  dangers  of  the  eea  excepted,  the 

owners  with  reference  to  the  engagements  connected  shipowner  performs  his  part  of  the  contract,  and  there 
with  their  ve-«ela  if,  under  such  circumstances,  after  is  no  breach  of  it  by  him,  if  without  his  default,  the 
they  hail  incurred  expense  and  partially  performed  their  arrival  of  the  vessel  is  delayod  only  by  the  accidents 

part  of  the  contract,  and  mode  no  default,  a charterer  and  dangers  of  the  seas,  even  although  that  delay  may 

was  at  liberty  to  throw  up  the  contract.  prevent  the  loading  of  the  vessel  at  tho  usual  time,  or  so 

The  rosstd  having  met  with  mhfortuno  in  the  course  of  as  to  be  profitable  to  tlio  charterer. 
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O.  S.  178,  329  ; 3 B.  & S.  751),  M'Andrexo  v.  27L.T.  Hop.  N.S.  513;  L.  Rop.  7 C.  P.  421).  In 

Chappie  (2  Mar.  Law  Cas.  O.S.  339 ; 8 L.  T.  Rep.  every  one  or  these  cases  one  party  had  been  guilty 

N.S.  207 ; L.  Rep.  1 C.  P.  643),  Sian  ton  v.  of  a breach  of  contract,  and  the  question  was 

RicharJeon  (ante  vol.  1,  p.  449 ; ante  p.  288 ; always  asked  at  Nisi  Prius  whether  the  breach 

The  law  has  no  power  to  make  a contract  different  from  time  unless  pro  vented  bj  the  excepted  perils.  Where 

that  which  a person  has  entered  into  ; and  where  a ship-  each  matters  have  not  been  provided  for  by  the  contract, 

owner  does  not  agree  that  hie  vessel  shall  arrive  at  the  they  have  constantly  led  to  the  greatest  possible  inoon- 

loading  port  by  any  particular  day,  bat  only  that  she  venience  and  serionB  loss  to  one  or  both  of  the  parties, 

shall  proceed  there  with  all  convenient  speed,  or,  what  and  the  occurrence  of  them  has  practically  frustrated  the 

the  law  would  imply,  that  she  shall  prooeed  and  arrive  purposes  and  objects  of  one  or  othor,  and  somotimee  of 

within  a reasonable  time,  and  expressly  stipulates  that  Doth  the  contracting  parties  ; and  yet  it  has,  I believe, 

this  shall  be  snbject  to  the  dangers  and  accidents  of  the  always  been  held  that,  their  occurrence,  unless  provided 

seas  and  navigation  ; I do  not  see  how  that  exception  is  for,  will  not  absolve  either  party,  whilst,  if  they  are  pro- 
to bo  got  rid  of,  or  how  a contract  with  such  an  exception  vidod  for  and  exoepted  in  the  contract,  the  engagements 

can  properly  be  construed  as,  or  converted  into,  an  of  the  parties  must  bo  construed  accordingly,  and  the 

absolute  engagement  on  his  part  that  his  vessel  shall  obligations  of  each  party  will  be  qualified  by  tho  oxoep- 

prooeed  or  arrive  within  a reasonable  time,  as  if  there  tion. 

were  no  exception.  If  the  contract  oonld  be  so  treated,  (Tho learned  judge  then  reviewed  the  cases  of  HatUeyr. 
it  must  be  equally  open  to  the  shipowner  to  put  an  end  Clarke,  3 T.  Rep.  250 ; Toutin'}  v.  Hubbard,  3 B.  & P. 
to  it,  which  in  some  cases  might  Do  productive  of  the  291 ; BUgkt  v.  Page,  3 B.  A I*.  295  N.  ; Hues t v.  Vtborne, 
greatest  inconvenience  to  the  charterer.  18  C.  B.  141 ; 4 lien  v.  The  Mercantile  Marine  Insurance 

I quite  admit  the  great  inconvenience  and  possible  Iobb  Company,  41  New  York  Reps.  437  5 Hlasco  v.  Fletcher 

to  both  shipowner  and  charterer  when  any  sorions  delay  (ufci  sup.),  and  Geipel  v.  Smith  (ubi  sup.),  and  then  con- 

ic caused  by  the  necessity  for  heavy  - repairs  arising  tinned.) 

from  sea  perils  ; bnt  the  answer  to  such  an  argument,  as  There  are,  no  donbt.  cases  where  delay  which  frus- 
it  seems  to  me,  is,  that  if  either  party  desires  to  protect  trated  the  object  of  a oontract  has  been  held  to  absolve  a 
bimself  from  such  risk  or  inconvenience, he  shoula  intro-  party  from  the  further  performance  of  it;  but  that  is 

dnoe  stipulations  into  the  oontract  with  that  object;  only  where  there  has  been  some  default  or  broach  of  con - 

and,  if  instead  of  doing  so,  both  parties  agree  that  the  tract  by  the  othor  party  as  to  a stipulation  which  was 
vessel  is  to  proceed  and  load  subject  to  the  accidents  of  not  in  the  nature  of  a condition  precedent,  and  would 
navigation,  which  they  expressly  exoept,  I think  it  is  not  not,  but  for  such  frustration  of  the  adventure,  havo  gone 
competent  for  either  of  them  afterwards  to  claim  to  be  to  the  whole  consideration  or  have  afforded  an  excuse  in 

absolved  from  his  contract  by  reason  of  an  accident  of  law  for  the  breach  of  oontract  oom plained  of.  Tho  ca«es 

navigation  which  he  has  expressly  agreed  shall  be  ex-  of  Havelock  v.  Gedda  (sup.),  Freeman  v.  Taylor  (sup.), 
oepted.  Tarrabochia  v.  Hickie  (sup.)  were  all  cases  where  thoro 

' If  a man  chooses  to  enter  into  a oontract  to  do  a par-  had  been  a breach  or  default  by  ono  of  the  parties  ; and 

ticnlar  act,  he  is  bound  to  answer  for  it,  a) though  the  the  question  arose  as  to  the  effect  of  suah  breach  if  it  fru«- 

perforznanco  of  the  act  may  be  prevented  by  the  oocur-  trated  the  whole  object  of  the  contract;  bnt  I am  not  aware 

renoe  of  unforneen  circumstances  which  it  was  beyond  of  any  case  in  which  tho  mere  frustration  of  the  voyage 

his  power  to  control,  and  which  have  arisen  from  no  act  by  an  unforeseen  circumstance,  where  there  had  been  no 
or  default  of  bis  own,  because  he  might  and  ought  to  breach  or  default,  has  been  held  to  absolve  cither  party 
have  provided  for  tho  contingency  by  his  contract  : (See  from  hie  engagement. 

Carnitine  v.  Jane,  Aleyn  26.)  The  observations  of  several  of  tho  learned  judges  in 

Where  such  a contingency  is  provided  for,  effect  must  Rankin  v.  Putter  (sup.),  in  the  House  of  Lords,  are  cor- 
be  given  to  snch  provision  as  aff<«ting  tho  rights  and  tainly  deserving  of  great  consideration  with  referent  to 

obligations  of  both  parties  ; and  there  is  no  principle  of  the  obligation  of  a charterer  to  load  a cargo  whore,  upon 

law  that  1 am  aware  of  which  would  excuse  either  party  a ship  becoming  disabled,  the  necessary  repairs  aro 
from  performance  of  % contract,  because  such  perform-  likely  to  cauao  considerable  delay  and  inoonvenieno  to 
anoe  would  bo  highly  inconvenient  or  injurious  to  him-  him.  But,  on  the  other  hand,  the  consequences  to  the 

self,  or  lead  to  extraordinary  expense.  Where  a lessee  shipowner,  if  a charterer  wore  at  liberty  to  throw  np  thu 

had  engaged  to  pay  a proportion  of  the  value  of  coal  to  contract  under  snch  circumstances  might,  and  in  many 
be  raised,  unless  prevented  by  unavoidable  accident  from  instances  would,  be  very  serious  with  reference  not  only 
working  the  pit,  and  the  pit  became  flooded  with  water  to  the  engagements  into  which  the  shipowner  had  entered 
from  an  unavoidable  accident,  which  prevented  tho  coal  with  tho  crew,  and  other  persons  connected  with  the 
being  raised  exoept  at  a oost  exceeding  its  valuo  when  voyage,  but  also  with  reference  to  further  charters  and 
raised,  it  was  held  that  os  all  coalpits  are  liable  to  such  engagements  of  tho  vessel  which  might  be  dependent  on 
accidents,  and  inasmuch  as  the  water  might  have  been  the  first  charter. 

removed,  though  at  a ruinous  cost,  and  after  some  It  seem s to  mo  also  impossible  to  determine  tho  rights 
months  interruption  of  the  working,  tho  lessee  was  not  or  obligations  of  the  parties  npon  any  principle  or 
excused  from  working  the  pit  or  paying  the  stipulated  doctrine  of  convenience,  which  must  vary  in  ulmost 
proportion  of  tho  cool  which  could  have  been  so  raised  : every  case,  and  might  affect  tho  respective  parties  to  tho 

(Morris  v.  Smith,  3 Doug.  279.)  In  all  maritime  con-  contract  so  very  differently ; and  tho  only  safe  rule,  as 
tracts,  tho  performance  of  them  must  necessarily  bo  it  seems  to  me,  is  to  abide  by  the  general  principles  of 
affected  by  the  winds  and  waves,  and  also  by  the  rcgulo-  law  and  the  cases  that  have  been  decided.  Tlie-c  deci- 
sions of  foreign  ports,  which  may  be  wholly  or  partially  sions  have,  as  far  as  1 know,  been  uniform --that  a 
inaccessible  in  consequence  of  sanitary  or  police  regula-  charterer  is  not  discharged  where  tho  delay  arises  from 
tions  or  restrictions  in  time  of  war,  and  they  must  equally  an  accepted  cause,  and  where  there  had  been  no  breach  of 
be  dependent  in  some  parts  of  the  world  upon  frost  and  contract  or  default  by  the  shipowner.  I am  not  aware  of 
ice  and  all  the  accidents  of  the  weather,  as  well  as  upon  any  decision  to  tho  contrary,  althongh  expressions  may  be 
fire,  and  all  contingencies  which  arc  considered  as  the  act  found  in  some  of  the  cases  to  that  effect,  nor  have  1 been 
of  God  ; bnt,  in  tbe  absence  of  express  stipulation,  the  able  to  discover  any  authority  for  saying  that  a ship- 
risks  arising  from  such  causes  would  not  generally  excuse  owner  who  makes  a contract  to  pro  -eod  with  convenient 
tbe  performance  of  the  engagements  of  the  contract  on  speed  (sea  perils  exoepted)  comes  under  any  obligation 
either  sido  : (See,  generally,  Barker  v.  Hodgson,  3 >1.  AS-  that  his  ship  shall  arrive  within  a reasonable  time  with 
279  ; A’earon  v.  Pearson,  7 H.  A N.  36;  10  W.  R.  12  ; and  reference  to  tho  business  of  tho  charterer  : and  I cannot 
Jones  v.  Holme,  L.  Rep.  2 Ex.  335  ; 2 Mar.  Law  Cas.  O.  S.  find  any  dear  ground  of  mutual  convenience  in  such  cases 
551.)  It  is  on  this  account  that,  in  charter-parties,  bills  whiah  would  induce  the  courts  to  lay  down  such  a rule, 
of  lading,  and  other  contracts  of  a similar  description,  It  also  appears  to  me  that,  if  any  each  doctrine  were 
the  dangers  of  the  seas  and  many  other  contingencies  are  allowed  to  prevail,  it  would  give  rise  to  great  confusion, 
usually  provided  against  and  exoepted  ; and,  in  such  and  no  one  wonld  know,  when  onoe  a ship  was  disabled, 
cases,  unless  some  precise  time  be  stipulated  for  the  what  the  effect  would  bo  on  her  engagements,  or  what 
arrival  of  a vessel,  I apprehend  there  is  no  engagement  by  course  ought  to  be  taken  either  by  the  owner  or  the 
a shipowner  that  the  ship  shall  arrive  within  a reasonable  charterer.  Whore  parties  desire  to  protect  them- 
time,  but  only  that  she  shall  arrive  within  a reasonable  selves  against  contingencies,  they  can  always  do  so  by 
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went  to  the  root  of  the  whole  contract,  or  whether 
it  would  merely  givo  a ground  for  a cross  action 
for  damages.  So  here  the  question  is,  is  the 
breach  so  grave  as  to  entitle  the  charterer  to  sue 
the  shipowners  ? But  there  is  also  a series  of 
cases  which  show  that  where  is  no  default,  then  no 
delay  justifies  the  abandonment  of  the  adventure. 
These  are  Hadley  v.  Clarke  fH  T.  R.  259),  Blight  v. 
Page  (3  B.  & P.  205),  Touting  v.  Hubbard 
(3  B.  & P.291),  Barker  v.  Hodgson  (3  M.  & S. 

expresa  provisions ; and  if  they  omit  to  adopt  this  pro 
caution,  and  especially  when  each  contingencies  are  pro- 
vided for  by  being  excepted  from  the  contract,  they  have 
no  good  ground  for  complaint  if  they  suffer  inconvenience 
or  loaa  by  being  held  to  the  terms  of  their  contract. 

Where,  from  the  naturo  of  the  contract,  oircumstances 
occur  which  make  its  provisions  altogether  inapplicable, 
it  may  tie  admitted  that  the  contract  haa  no  longer  any 
effect ; but  that  doctrine,  as  it  aeema  to  me,  does  not 
apply  to  a case  like  the  present,  where  the  vessel  might 
and  ought  to  have  been  repaired,  and  where  the  cargo  of 
iron  could  have  been  loaded  and  carried  to  its  destination, 
and  where  the  contract  might  thus  have  been  fully  per- 
formed  on  both  sides,  and  where  the  contingency  which 
has  occurred,  of  damage  to  the  vessel  by  the  soa  perils 
was  specially  contemplated  and  provided  for  in  tho  con- 
tract itself. 

In  answer  to  questions  put  by  the  learned  judge,  the 
jury  found  that  the  time  necessary  for  getting  the  ship  off 
and  repairing  her  was  so  tong  as  to  make  it  unreason- 
able for  the  charterers  to  supply  the  agreed  cargo  at  the 
end  of  such  time,  and  so  long  as  to  put  au  end,  in  a cam- 
mercial  sense,  to  tho  commercial  speculation  entered  upon 
by  tho  shipowner  and  the  charterers. 

If  the  general  views  which  I have  stated  with  respect 
to  the  law  applicable  to  this  case  bo  oorrect,  then  I 
apprehend  these  findings  by  the  jury  are  wholly  imma- 
terial, and  that  tho  defendant*,  notwithstanding  what 
tho  jury  have  so  found,  would  be  entitled  to  our  judg- 
ment ; bur,  as  such  findings  of  the  jury  seem  to  have 
proceeded  mainly  upon  the  intention  and  object  of  the 
charterers  in  agreeing  to  load  tho  vessol,  it  appears  to 
me  that  they  caunot.  consistently  with  tho  view  of  tho 
law  which  1 have  ventured  to  express,  be  supported  in 
point  of  fact. 

The  underwriters  do  not  insure  against  mere  delay  or 
its  consequences,  nor  against  wrongful  broachos  of  con- 
tract, or  the  voluntary  surrender  of  a charter-party  : 
and.  assuming  that  the  charterers  were  not  justified  in 
their  refusal  to  load  the  vessel  under  the  charter  party, 
then  it  is  clear  there  is  no  loss  of  freight  by  any  of  the 
|ierils  insured  against.  The  vest'd  was  not  wholly  lost 
but  might  and  ought  to  have  been  repaired  ; and  sho 
would  t hen  have  U*vtt  capable  of  completing  the  voyage 
and  earning  the  freight. 

The  probable  delay  in  this  case  was  provided  for  and 
excepted  by  the  express  terms  of  the  charter-party  ; and 
there  was  consequently  no  breach  of  any  condition  or 
warrantry— no  default  or  breach  of  the  oharter- party  by 
the  plaintiff ; and  not  even  a breach  of  any  stipulation 
in  the  contract,  for  which  an  action  for  damage*  could 
have  been  maintained  against  him  ; and,  therefore,  in 
my  opinion,  nothing  to  justify  tho  charterers  on  that 
ground,  or  under  the  provisions  of  the  charter  in  refusing 
to  carry  it  out. 

If  tho  charterers  were  not  entitled— as  I think  they 
were  not — to  throw  up  the  ohar  er,  then  the  remedy  of 
tho  plaintiff  for  the  freight  is  against,  them  {unless  ho 
has  precluded  himself  from  that  remedy  by  asseuting  to 
the  abandonment,  of  the  charter),  and  not  against  the 
underwriters ; and  I think  under  the  circumstances,  that 
upon  this  point  the  view,  which  my  brother  Brett 
original. v took  at  the  trial,  was  correct,  and  that  our 
judgment  ought  to  be  for  the  defendant*. 

My  two  learned  brothers  being  of  a different  opinion, 
the  judgment  of  tho  court  will  be  entered  for  tho 
plaintiff. 

Tho  rule  will,  therefore,  be  absolute  to  enter  the  ver- 
dict for  the  plaintiff  in  the  first  action  for  a partial  loss 
on  the  ship,  the  amount  of  such  loss  is  to  bo  ascertained 
by  an  average  stator,  as  arranged  between  the  parties, 
and  also  to  enter  the  verdict  in  tho  second  action  for  the 
plaintiff  as  for  a total  lose  of  the  freight. 


267),  Hunt  v.  Ushorne  (18  C.  B.  144),  Barker  v. 
hP Andrew  (2  Mar.  Law  Gas.  O.S.  205 ; 12  L.  T. 
Rep.  N.S.  459 ; 18  C.  B.f  N.  S.,  759)  s Blasoo 
r.  Fletcher  (1  Mar.  Law  Cas.  O.  8.  380  ; 9 L. 
T.  Rep.  N.  S.  169  ; 14  C.  B.,  N.  S.,  147). 
The  reason  why  in  no  case  does  the  common 
object  appear  to  have  been  frustrated,  is  that 
under  such  circumstances  no  dispute  arises.  The 
opinion  of  Lord  A1  van  ley  (in  Touteng  v.  Hubbard , 
ubi  tup.),  though  it  must  be  admitted  not  to  be 
the  ratio  deciaendi  of  the  judgment,  is  strongly 
in  favour  of  the  defendants’  contention  ; and  in 
all  the  coses  cited  the  courts  held  that  the  excuse 
roust  have  been  anticipated  in  tho  contract,  and  is 
not  to  he  implied.  A condition  is  not  to  be  im- 
ported into  tno  contract,  for  the  court  will  not  put 
that  in  which  the  parties  themselves  have  not 
inserted.  So  Hurst  v.  Osborne  (ubi  sup.)  is 
directly  in  point.  [Blackuik.n,  J. — Yes,  we  can- 
not aliirm  this  judgment  without  overruling  that 
case  and  Lord  Alvanley’s  dictum.]  Then  Barker 
v.  M* Andrew  ( ubi  sup.)  shows  that  the  exception 
of  perils  of  the  sea  applies  to  a preliminary 
voyage.  But  where  there  is  no  breach,  no  default 
that  is,  by  the  party  asking  that  tho  contract 
should  be  carried  out,  there  is  no  case  to  be  found 
in  which  the  other  party  may  say  it  does  not  suit 
his  convenience.  In  Get  pel  v.  Smith  (ante,  vol.  1, 
p.  268;  26  L.  T.  Rep.  N.  S.  361;  L.  Rep. 
7 Q.  B.  404),  which  was  decided  on  demurrer, 
the  reference  in  the  judgments  to  reasonable 
time  will  be  seen  to  have  ocen  made  in  conse- 
quence of  tho  allegations  in  tho  pleas  to  that 
effect.  In  Potter  v.  Rankin  (ante,  p.  65 ; 29  L.  T. 
Rep.  N.S.  142  ; L.  Rep.  6 H.  L.  83)  there  had  been 
a (iefuult  by  the  shipowner,  and  it  is  on  that 
ground  clearly  distinguishable  from  this  case. 

Then,  secondly,  I say  that  this  wns  a contract 
which  could  have  been  carried  out  if  it  suited  the 
charterer’s  purpose,  and  the  underwriters  do  not 
insure  against  the  purposes  of  tho  charterer.  The 
proximate  cause  of  the  loss  was  the  refusal  of  tho 
charterer  to  wait;  and  therefore  the  underwriters 
are  not  liablo  as  for  a loss  of  freight  by  the  perils 
insured  against — see  Manley  v.  Jones  (4  B.  & C. 
394),  Anderson  v.  Wallis  (2  M.  & S.  240),  Evcrth  v. 
Smith  (2M.  & S.  278),  McCarthy  v.  Abel  (5  East, 
388),  The  Scottish  Marine  Insurance  Co.  v.  Turner 
(I  Macq.  H.  L.  328).  The  loss  here  was  not  by 
perils  of  the  sea,  because,  notwithstanding  them, 
the  ship  could  have  earned  the  freight,  but 
the  perils  of  the  sea  influenced  the  charterer’s 
judgment  ns  to  the  success  of  his  speculation. 
Taylor  v.  Dunbar  (L.  Rep.  4G.  P.  203)  shows  that 
delay  is  an  unknown  cause  of  loss  in  insurance 
law. 

Butt,  Q.C.  and  Gully  for  tho  plaintiff. — The  con- 
tention on  the  pail  of  the  plaint  iff  is  that  you  must 
imply  a term  of  some  sort  which  you  do  not  find 
ordinarily  expressed  in  a charter-party.  Here  no 
| day  is  named  for  the  arrival  of  the  ship  at  New- 
I port,  so  a time  roust  he  implied,  and  that  is  a 
I reasonable  time.  Assuming  that  to  bo  an  implied 
, condition,  then  comes  the  question,  did  she  arrive 
i within  a reasonable  time?  But  it  was  decided  by 
j Potter  r.  Rankin  (ubi.  sup.)  that  in  the  case  of  a 
constructive  total  loss,  there  is  a loss  of  the  freight, 
i and  so  a further  term  comes  to  be  implied  in  the 
| charter-party,  viz.,  that  it  Bhall  be  carried  out  un- 
less it  becomes  unreasonable.  It  was  argued  on 
the  other  side  that,  there  must  have  been  a default, 

* and  also  a frustration  cf  l he  voyage,  but  we  say 
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tbafc  if  by  no  fault  of  anyone  the  vessel  cannot 
arrive  at  the  port  of  loading  within  a reasonable 
time,  both  parties  are  absolved,  and  reasonable 
time  is  Bach  time  as  that  beyond  it  the  object  of 
the  voyage  would  be  frustrated.  That  this  is  a 
necessary  implication  appears  from  a consideration 
of  the  principle  involved.  Suppose  the  cargo  to  bo 
ice  which  melts,  oranges  which  rot,  then  the  char- 
terer is  not  obliged  to  wait,  and  hi9  excuse  can  only 
be  becauso  the  law  implies  a reasonable  time, 
though  none  is  specified  in  the  charter-party. 
Such  indeed  is  the  general  rule  of  law  where  no 
timo  is  specified  in  a contract,  and  there  is  nothing 
here  to  take  this  contract  out  of  the  ordinary  rule. 
Personal  contracts  are  analogous,  because  their 
performance  depends  on  the  existence  of  the  person, 
and  that  of  this  on  the  existence  of  the  thing.  See 
Caldwell  v.  Taylor  (3  B.  «fc  S.  826)  cited  and  followed 
in  Appleby  v.  Myers  (16  L.  T.  Rep.  N S.  660;  L.  Rep. 
2 C.P.  651),  Boast  v.  Firth  (16  L.  T.  Rep.  N.S.  660, 
L.  Rop.  4 C.  P.  1),  Howell  v.  Coupland  (30  L.  T. 
Rep.  N.S.  677 ; L.  Rep.  9 Q.  B.  462).  Then  if 
Geipel  v.  Smith  ( ubi . sup.)  bo  rightly  decided,  the 
plaintiff’s  contention  boro  is  supported,  becauso 
the  only  difference  was  that  there  the  contract  was 
wholly  executory,  and  here  tho  ship  bad  gone  part 
of  the  way  on  her  voyage.  Another  class  of  cases 
where  the  charterer  has  been  held  absolved  because 
there  had  been  a frustration  of  the  object  of  the 
voyage,  shows  that  the  principle  is  according  to 
our  contention,  though  it  is  true  that  in  all  thore 
was  a default  mado.  Of  the  three  authorities  most 
pressed  against  us  we  say  that  first  in  Hadley  v. 
Clarke  (ubi.  sup.),  a substantial  part  of  tho  con- 
tract had  been  performed,  thore  was  no  exception 
as  to  restraint  of  princes,  and  there  was  no  finding 
that  the  object  of  tho  adventnre  wns  frustrated. 

Secondly,  as  to  Touteng  v.  Hubbard  [ubi.  suj>.), 
Lord  Alvauley’s  remark  was  me:  ely  obiter  dictum  ; 
and  thirdly,  in  Hurst  v.  Usbome  {ubi.  sup.)  there 
was  no  finding  of  the  frustration  of  the  adventure, 
and  as  the  charter-party  &aid  “ grain  or  other 
lawful  merchandise,’1  it  would  bo  impossible  to 
have  admitted  evidence  as  to  the  season  being 

t>ast.  Creaswell,  J.  says:  “No  time  is  expressed, 
tut  the  reasonable  timo  which  tho  law  implies,” 
and  tho  judgment  of  Willes,  J.,  in  McAnarew  v. 
Chappie  (ubi.  sup.)  is  contrary  to  the  interpreta- 
tion sought  to  be  put  on  his  words  by  the  other 
side  in  the  case  now  being  cited.  [They  were 
stopped  in  support  of  the  second  contention,  that 
if  the  charterer  had  a right  to  throw  up  the 
charter,  it  was  a total  loss  oi  freight.] 

Arpland  in  reply. — Tho  only  ground  given  for 
the  assumption  that  a reasonable  time  is  implied, 
is  that  in  very  extreme  cases  it  would  work  hard- 
ship if  it  be  not.  But  that  argument  is  as  valid 
tho  other  way.  Then  tho  express  stipulation  in 
this  charter-party  as  to  proceeding  with  all  pos- 
sible dispatch, excludes  any  other  stipulation  on  the 
same  subject,  viz.,  of  time,  being  implied.  The 
report  of  Creaswell,  J.’s  judgment  in  Hurst  v. 
Usbome  (in  25  L.  J.  211,  C.P.),  is  strongly  in  our 
favour  upon  the  point.  Blasco  v.  Fletcher 
(ubi.  sup-)  where  a question  of  reasonableness 
was  left  to  the  jury  was  a cose  where  there 
bad  been  an  authority  to  the  shipowner  to 
do  the  best  for  all  parties.  Again,  it  is 
admitted  that  there  is  no  authority  for  implying 
the  particular  stipulation  hero  required,  unless 
Grip*!  v.  Smith  (uii.  sup.)  be  one  ; but  there  there 
was  an  express  condition  which  actually  bappeuud. 


Surely  os  this  mast  have  occurred  ropoatedly, 
the  fact  of  there  being  no  authority  shows  that  the 
law  has  been  accepted  as  in  accordance  with  the 
cases  in  our  favour  which  are  direct.  A decision 
for  the  plaintiff  merely  on  the  suggestion  of  ex- 
treme cases  of  hardship,  mav  equally  well  produce 
as  great  hardships  the  otlier  way,  and  such  a 
decision  would  throw  all  contracts  into  confusion 
by  importing  an  element  of  uncertainty  into  them 
by  tho  addition  of  some  term  which  the  parties 
themselves  have  not  expressed. 

Cur.  adv.  vull. 

Nov.  30. — The  court  having  differed  in  opiniou, 
the  following  jndgmonts  were  delivered.  Tho 
judgment  of  Bramwell,  B.,  Blackburn,  Mellor,  and 
Lush,  JJ.,  and  Amphlett,  B.,  was  delivered  by 

Bramwell,  B.— Tho  first  Question  in  this  case 
is  whether  tho  plaintiffs  could  have  maintained  an 
action  against  the  charterers  for  not  loading,  for 
if  they  could  thore  certainly  has  not  been  a loss  of 
the  chartered  freight  by  any  of  the  perils  insured 
against. 

In  considering  this  question  the  finding  of 
the  jury,  that  “the  timo  necessary  to  get  the 
ship  off  and  repairing  her  bo  as  to  be  a cargo- 
carrying ship  was  so  long  as  to  put  an  end  in  a 
commercial  sense  to  the  commercial  speculation 
entered  into  by  the  shipowner  and  charterers  ” is 
all  important.  I do  not  think  the  question  could 
have  been  left  in  better  terms,  but  it  may  be 
paraphrased  or  amplified.  I understand  that  tho 
jury  have  found  that  the  voyage  tho  parties  had 
contemplated  had  become  impossible,  that  a voy- 
age undertaken  after  the  ship  was  sufficiently 
repaired,  would  have  been  a different  voyage ; not 
indeed  different  as  to  tbo  ports  of  loading  and  dis- 
charge, bat  different  as  a different  adventure;  a 
voyage  for  which  at  the  time  of  the  Charter  tho 
plaintiff  hod  not  in  intention  engaged  tho  ship, 
nor  tho  charterer  tho  cargo ; a voyage  as  different 
as  though  it  had  been  described  os  intended  to  be 
a spring  voyage,  whilo  tho  ono  after  tho  repair 
would  bo  an  autumn  voyage.  It  is  manifest  that  if  a 
definite  voyage  had  been  contracted  for,  and  became 
impossible  by  perils  of  tho  seas,  that  that  voyage 
would  have  been  prevented,  and  the  freight  to  bo 
carried  thereby  would  have  been  lost  by  the  perils 
of  the  seas.  The  power  which  undoubtedly  would 
exist  to  perform,  say  an  autumn  voyage  in  liou  of 
a spring  voyage,  if  both  parties  were  willing, 
would  be  a power  to  enter  into  a new  agreement, 
and  would  no  more  prevent  the  loss  of  tne  spring 
voyage  and  its  freight,  than  would  the  power 
(which  would  exist  if  both  parties  were  willing)  to 
perform  a voyage  between  different  ports  with  a 
different  cargo. 

But  the  defendants  say  here  tho  contract  was 
not  to  perform  a definite  voyage,  but  was  at 
some  and  any  future  time,  however  distant,  pro- 
vided it  was  by  no  default  in  the  shipowners, 
and  only  postponed  by  jierils  of  the  seas,  to  carry 
a cargo  of  rails  from  Newport  to  San  Francisco. 
That  no  matter  at  what  distance  of  time,  at  what 
loss  to  the  shipowner,  whatever  might  be  the 
ship’s  engagements,  however  freight  might  have 
risen  or  seamen’s  wages,  though  tne  voyage  at  the 
time  when  the  ship  was  ready  might  be  twice  as 
dangerous,  and  possibly  twice  as  long,  from  fogs, 
ice,  and  other  perils,  though  war  might  have 
broken  out  meanwhile  between  the  country  to 
whose  port  she  was  to  sail  and  some  other,  still 
she  wua  bound  to  take  and  hod  the  right  to  de. 
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mand  tho  cargo  of  the  shipper,  who  in  like  way 
had  a right  to  have  earned  and  was  bound  to 
find  tho  agreed  cargo,  or  if  that  had  been 
sent  on  already,  a cargo  of  the  same  descrip- 
tion no  matter  at  what  loss  and  however  useless 
tho  transport  of  the  goods  might  bo  to  him. 
This  is  so  inconvenient,  that  though  fully  im- 
ressed  with  the  considerations  so  forcibly  put 
y Mr.  Aspland,  and  retaining  the  opinion  I 
expressed  in  Tarrabochia  v.  Ilickie , I think  that 
unless  tho  ruleB  of  law  prohibit  it  we  ought  to 
hold  the  contrary. 

The  question  turaB  on  tho  construction  and 
effect  of  tho  charter.  By  it  the  vessel  is  to 
sail  to  Newport  with  all  possible  dispatch, 
perils  of  the  seas  excepted.  It  is  said  this  con- 
stitutes the  only  agreemeut  as  to  time,  and 
provided  all  possible  dispatch  is  used,  it  mat- 
ters not  when  she  arrives  at  Newport.  I am 
of  a different  opinion.  If  this  charter-party  be 
read  a«  a charter  for  a definite  voyage  or  ad- 
venture, then  it  follows  that  there  is  necessarily 
an  implied  condition  the  Bhip  shall  arrive  at 
Newport  in  time  for  it.  Thus  if  a ship  was 
chartered  to  go  from  Newport  to  St.  Michaels  in 
terms  in  time  for  the  fruit  season,  and  take  coals 
out  and  bring  fruit  home,  notwithstanding  the 
opinion  expressed  in  Toufeng  v.  Hubbard- , on 
which  I will  remark  afterwards,  it  would  follow 
that  if  she  did  not  get  to  Newport  in  time  to  get 
to  Sfc.  Michaels  for  the  fruit  season,  the  charterer 
would  not  be  bound  to  load  at  Newport,  though 
she  had  used  all  possible  dispatch  to  get  there, 
and  though  there  was  an  exception  of  perils  of  the 
seas.  The  two  stipulations  to  use  all  possible 
dispatch  and  arrive  in  time  for  the  voyago  arc  not 
repugnant,  nor  is  either  superfluous  or  useless. 
The  shipowner  in  the  case  put  expressly  agrees  to 
one  all  possible  dispatch ; that  is  not  a condition 
precedent;  the  sole  remedy  for  and  right  consequent 
on  the  breach  of  it  is  an  action.  Ho  also  impliedly 
agrees  that  tho  ship  shall  arrive  in  time  for  the 
voyage ; that  is  a condition  precedent  os  well  as 
an  agreement,  and  its  non-pcrformanco  not  only 
gives  tho  charterer  a cause  of  action,  but  also 
releases  him.  Of  course,  if  these  stipulations 
owing  to  excepted  perils  are  not  performed,  there 
is  no  cause  of  action,  but  there  is  tho  same  release 
of  the  charterer.  Tho  samo  reasoning  would 
apply  if  the  terms  were  to  “use  all  possible 
dispatch,  and  further  and  as  a condition  precedent 
to  bo  ready  at  the  port  of  loading  on  Juno  1st.” 
That  reasoning  also  applies  to  the  present  case. 
If  the  charterer  be  ready  as  for  a voyago  or 
adventure  not  precisely  defined  by  time  or  other- 
wise, but  still  for  a particular  voyage,  arrival  at 
Newport  in  time  for  it  is  necessarily  a condition 

frcecdent.  It  seems  to  me  it  must  bo  so  read, 
should  say  reason  and  good-  sense  require 
it.  The  difficulty  is  supposed  to  be  that  there 
is  some  rule  of  law  to  the  contrary.  This  I 
cannot  sec,  and  it  seems  to  me  that  in  this 
case  the  shipowner  undertook  to  use  all  possible 
dispatch  to  arrive  at  the  port  of  loading,  and  also 
agreed  that  the  ship  should  arrive  “ there  at  such 
a time  that  in  a commercial  sense  the  commercial 
speculation  entered  into  by  the  shipowner  and 
charterer  should  not  be  at  an  end  but  in  exist- 
ence." That  latter  agreement  is  also  a condition 
precedent.  Not  arriving  at  such  a time  puts  an 
end  to  the  contract ; though,  as  it  arises  from  an 
excepted  peril,  it  gives  no  cause  of  action.  And 


the  samo  result  is  arrived  at  by  what  is  tho  same 
argument  differently  put.  Whore  no  time  is  named 
for  tho  doing  of  anything,  tho  law  attaches  a 
reasonable  time. 

Now  let  us  suppose  this  charter-party  had 
said  nothing  about  arriving  with  all  poesiblo 
despatch.  In  that  case,  had  the  ship  not 
arrived  at  Newport  in  a reasonable  time,  owing  to 
the  default  of  the  shipowner,  the  charterer  would 
have  had  a right  of  action  against  the  owner,  and 
would  havo  had  a right  to  withdraw  from  tho 
contract.  It  is  impossible  to  hold  that  in  that 
case  the  owner  would  havo  a right  to  say,  I came 
a year  after  the  time  I might  have  come,  because 
meanwhile  I have  been  profitably  employing  my 
ship,  you  must  load  me,  and  bring  your  action  for 
damages.  The  charterer  woula  be  discharged, 
because  the  implied  condition  to  arrive  in  a 
reasonable  time  was  not  performed.  Now  let  us 
suppose  the  charter  contains  as  here,  that  the 
ship  shall  arrive  with  all  possible  dispatch  ; I ask 
aguin  is  that  so  inconsistent  with  or  repugnant  to 
a further  condition  that  at  all  events  she  shall 
arrive  within  a reasonable  time,  or  is  that  so  need- 
less a condition,  that  it  is  not  to  be  implied  P I 
say  certainly  not;  I must  repeat  the  foregoing 
reasoning.  Let  us  suppose  them  both  expressed, 
and  it  will  be  seen  they  are  not  inconsistent  nor 
needless.  Thus,  I will  use  all  possible  dispatch  to 
get  the  ship  to  Newport,  but  at  all  events  Bho 
shall  arrive  in  a reasonable  time  for  the  adventure 
contemplated.  I hold,  therefore,  that  the  implied  con- 
dition of  a reasonable  time  exists  in  this  charter. 

Now  what  is  tho  effect  of  the  exception  of 
perils  of  the  seas,  and  of  delay  being  caused 
thereby  ? Suppose  it  was  not  there,  ana  not  im- 
plied; the  shipowner  would  bo  subject  to  au 
action  for  not  arriving  in  a reasonable  time,  and 
the  charter  would  bo  discharged.  Mr.  Benjamin 
says  the  exception  would  be  implied.  How  that  is 
it  is  not  necessary  to  discuss,  as  tho  words  arc 
there  ; but  if  it  is  so,  it  is  remarkable  ns  showing 
what  may  be  implied  from  the  necessity  of  the  case. 
The  words  are  toere,  what  is  their  effect  ? I think 
this,  they  excuse  the  shipowner,  but  give  him  no 
right.  The  charterer  has  no  cause  of  action,  but 
is  released  from  tho  charter.  When  I say  bo  is, 
I think  that  both  arc.  The  condition  precedent 
has  not  been  performed,  but  by  default  of  neither. 
It  is  us  though  the  charter  were  conditional  on 
pcaco  being  mode  between  countries  A.  and  B., 
and  it  was  not ; or  as  though  tho  charter  agreed 
to  load  a cargo  of  coals,  strike  of  pitmen  excepted. 
If  a strike  of  probably  long  duration  began,  he 
would  bo  excused  from  putting  tho  coals  on  board, 
and  would  have  no  right  to  call  on  the  shipowner 
to  wait  till  the  strike  was  over.  The  shipowner 
would  he  excused  from  keeping  his  ship  waiting, 
and  have  no  right  to  call  on  the  charterer  to  load 
at  a future  time.  This  seems  in  accordance  with 

eneral  principles.  The  exception  is  au  excuse  for 

im  who  is  to  do  the  act;  and  operates  to  save 
him  from  an  action,  and  make  his  non-pcrformanco 
not  a breach  of  contract ; but  does  not  operate  to 
take  away  the  right  the  other  party  would  have 
hud,  if  the  nou- performance  bad  been  a breach 
of  contract,  to  retire  from  the  engagement ; 
and  if  one  party  may,  so  may  the  other. 
Thus  A.  enters  the  service  of  B.  and  i s ill,  and 
cannot  perform  his  work;  no  action  will  lie  against 
him,  hut  B.  may  hiro  a fresh  servant,  and  not  wait 
his  recovery  if  his  illness  would  pul  au  end,  iu  n 
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business  sense,  to  their  business  engagement,  and 
would  frustrate  the  object  of  that  engagement.  A 
short  illness  would  not  suffice,  if  consistent  with 
the  object  they  had  in  view.  So  if  A.  engages  B. 
to  make  a drawing,  say  of  some  present  event  for 
an  illustrated  paper,  and  B.  is  attacked  with  blind- 
ness which  will  aisablo  him  for  six  months,  it  can’t 
be  doubted  that  though  A.  could  maintain  no  action 
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make  the  drawing.  So  of  an  engagement  to  write 
a book,  and  insanity  of  the  intended  author.  So  of 
the  case  I have  put  of  an  exception  of  a striko  of 
pitmen. 

There  is  then  a condition  precedent  that  the 
vessel  shall  arrivo  in  a reasonable  timo.  On 
failure  of  this,  the  contract  was  at  an  end,  and  the 
charterer  discharged,  though  ho  has  no  cause  of 
action  as  the  failure  arose  from  an  excepted 
peril.  The  same  result  follows  thon,  whether  the 
implied  condition  is  treated  as  one  that  the  vessel 
shall  arrivo  in  time  for  that  adventure,  or  one  that 
it  shall  arrive  in  reasonable  time,  that  timo  being 
in  time  for  the  adventure  contemplated ; and  in 
either  case,  as  in  the  express  cases  supposed,  and 
in  tho  analogous  cases  put,  non-arrival  and  in- 
capacity by  that  timo  ends  the  contract ; the  prin- 
ciple being  that  though  non-performance  of  a con- 
dition may  be  excused,  it  does  not  take  away  the 
right  to  rescind  from  him  for  whose  benefit  the 
condition  was  introduced.  On  these  grounds  I 
think  that  in  reason,  in  principle,  and  for  the  con- 
venience of  both  parties,  it  ought  to  be  held  in  this 
case  that  the  charterers  wero  on  tho  finding  of 
the  jury  discharged. 

It  remains  to  examine  tho  authorities.  Tho 
first  in  date  reliod  on  by  tho  defendants  is 
Hadley  v.  Clarke  (8  T.  R.  *259).  Now  it 
may  safely  be  said  that  there  tho  Question  was 
wholly  different  from  the  present.  There  was  no  I 
question  in  that  case  as  to  the  performance  of  a ! 
condition  precedent  to  be  ready  at  a certain  or 
within  a reasonable  time,  or  such  a time  that  the 
voyage  in  question,  tho  adventure,  should  be  ac- 
complished and  not  frustrated.  That  condition  lmd 
boon  performed ; the  ship  had  loaded  and  sailed  in 
due  time — the  plaintiff  had  had  a part  of  the  benefit 
intended — the  defendant  had  in  justice  earned 
art  of  his  freight.  Had  the  plaintiff  demanded 
is  goods  at  Falmouth,  he  ought  to  havo  prid 
something  for  their  carriage  there.  He  could  not, 
therefore,  very  well  have  said  that  he  would  not 
go  on  with  the  adventure,  but  undo  it.  But,  if  I 
am  right,  unless  both  could,  neither  could.  Fur- 
ther, in  that  case  there  was  no  finding,  or  anything 
equivalent  to  a finding,  that  tho  objects  of  the 
parties  wero  frustrated.  This  case  is  therefore  in 
every  way  distinguishable. 

Then  there  is  the  case  of  Touteng  v.  17 ul- 
hard  (ubi  gup.).  The  opinion  thoro  expressed 
was  obiter ; of  weight,  no  doubt,  but  not  of 
the  same  weight  it  would  havo  been  had  it 
been  the  ratio  decidendi.  I cannot  think  that 
it  would  have  been  so  held,  bad  it  been  neces- 
sary to  act  on  it.  To  hold  that  a charterer  is 
bound  to  furnish  a cargo  of  fruit  at  a timo  of  year 
when  there  is  no  fruit,  at  a time  of  year  different 
to  what  he  and  the  shipowner  must  havo  contcm- 
latcd,  the  change  to  tnat  time  being  no  fault  of 
is,  but  the  misfortune  at  best  of  tho  shipowner,  is 
so  extravagant  when  the  consequences  become 
apparent  that  it  could  not  be.  Suppose  a 
charter  to  fetch  u cargo  of  iec  from  Norway, 


entered  into  at  such  a time  that  the  vessel 
would  reach  its  destination  with  reasonable 
dispatch  in  February,  when  there  was  ice, 

ana  bring  it  back  in  June  when  ice  was 

wanted,  and  by  perils  of  the  seas  it  could 

not  get  to  Norway  till  the  ice  was  molted,  nor  re- 
turn till  after  ico  was  of  no  value.  Can  it  be  that 
the  charterer  would  be  bound  to  load,  that  he  had 
agreed  in  those  events  to  do  so  ? 

Another  case  is  Hurst  v.  Usbome.  That  is  a 
case  of  which,  if  I knew  no  more  than  I learn 
from  the  books,  I should  say  it  did  not  decide 
the  question  we  have  before  us.  It  is  true 
that  tho  report  in  tho  Law  Journal,  as  Mr. 

Aspland  pointed  out,  says  that  Mr.  Justice 
Cresswell  said  ho  knew  of  no  time  tho  ship- 
owner was  bound  to,  except  to  use  reasonable 
dispatch.  Still,  I cannot  see  from  tho  reports, 
that  tho  point  now  before  us  was  presented  to  tho 
judges  in  that  case.  My  brother  Blackburn,  who 
was  counsel  in  the  cause,  says  it  was  intended  to 
raise  this  point  by  the  ovidonce  that  was  rejcctod 
at  Nisi  Prius.  No  doubt,  therefore,  that  was  so, 
but  I cannot  think  it  was  so  understood  by  tho 
court;  I soe  no  adjudication  on  it.  Mr.  Butt 
pointed  out  that  the  charter  was  for  barley  or 
other  lawful  merchandise  ; even  if  for  barley  only, 
it  does  not  appear  that  barley  might  not  have  been 
stored  at  Limerick,  nor  that  barley  from  Limorick 
arriving  in  England  at  tho  time  it  would,  had  tho 
defendant  loaded,  would  not  have  been  as  valuable 
as  arriving  earlior.  I cannot  but  think  it  was  a 
hasty  decision  ; a rule  was  refused,  and  certainly 
ono  would  think,  after  the  argument  we  havo 
heard,  that  tho  matter  was  worth  discussing ; at 
the  same  time  its  tendency  is  favourable  to  the  de- 
fendants. I think  it  unsatisfactory,  and,  if  a deci- 
sion on  tho  question  now  before  us,  wrong.  Mr. 
Justice  Willes  did  not  seem  to  be  of  opinion  that 
tho  law  was  as  he  is  supposed  to  have  laid  it  down 
in  that  case ; see  his  judgment  in  JfcAndrmo  v. 
Chappie  (ubi  sup.),  where  indeed  there  had  been  a 
breach  of  his  contract  by  tho  shipowner,  but  tho 
observations  are  general.  I may  also  properly 
refor  to  the  opinions,  if  not  of  myself,  of  my 
brothers  Blackburn  and  Brett  in  Potter  v.  Rankin 
(ubi  sup.).  They  undoubtedly  assumed  the  law  to 
be  as  the  plaintiffs  contend. 

Thcro  is  also  Qeipsl  v.  Smith  ( ubi  gup.), 
nearly,  if  not  quite,  iu  point.  Tho  shipowner 
there  was  excused,  not  merely  for  refusing 
to  take  a cargo  to  a port  which  became 
blockaded  after  the  charter,  but  also  in  effect  for 
refusing  to  do  so  after  tho  blockade  was  removed. 
Restraint  of  princes  not  only  excusod,  but  dis- 
charged him.  The  same,  no  doubt,  would  have  been 
held  as  to  the  charterers. 

Then  there  are  the  cases  which  hold  that 
where  tho  shipowner  has  not  merely  broken 
his  contract,  but  so  broken  it  that  the  con- 
dition precedent  is  not  performed,  the  char- 
terer is  discharged : (sec  Freeman  v.  Taylor, 

8 Bing.  124.)  Why?  not  merely  because  the  con- 
tract was  broken.  If  it  is  not  a condition  prece- 
dent, what  matters  it  whether  it  is  uu  performed  with 
or  without  excuse  ? Not  arriving  with  due  diligence 
or  at  a day  named  is  subject  to  a cross  action 
only— but  not  arriving  in  timo  for  the  voyage 
contemplated,  but  at  such  a time  that  it  is  frus- 
trated, is  not  only  a breach  of  contract  but  dis- 
charges the  charterer ; and  so  it  should  though  he 
has  such  an  excuse  that  uo  actiou  lies. 
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Taulor  v.  Caldwell  ( uli  sup.),  is  a strong  authority 
ill  the  same  direction,  I cannot  but  think  then  that 
the  weight  of  authority,  as  might  be  expected,  is  on 
the  side  of  reason  and  convenience.  On  the  other 
question,  viz.,  whether  though  the  charterer  by 
perils  insured  against  had  a right  to  refuse  to 
load  the  cargo,  there  had  been  a loss  of  freight  by 
perils  of  the  seas,  I am  of  opinion  that  there  has 
been.  It  was  argued  that  the  doctrine  of  causa 
proxima  specletur  non  remota,  applied  : That  the 
proximate  cause  of  the  loss  of  freight  here  was 
the  refusal  of  the  charterer  to  load.  But  if  I am 
right  the  voyage,  the  adventure,  was  frustrated  by 
the  perils  of  the  seas,  both  parties  were  discharged, 
and  a loading  of  cargo  in  August  would  have  been 
a new  adventure,  a new  agreement ; but  even  if 
not  the  maxim  does  not  apply.  The  perils  of  the 
seas  do  not  cause  something  which  causes  some- 
thing else.  The  freight  is  lost  unless  the  charterer 
chooses  to  go  on.  He  does  not.  In  the  case  of 
goods  carried  part  of  the  voyage  and  the  ship  lost, 
out  goods  saved,  the  shipowner  may  carry  them 
on  if  he  chooses,  but  is  not  bound. 

Suppose  he  does  not,  his  freight  is  lost,  so  if 
he  does  not  choose  to  repair  a vessel  which 
remains  in  specie,  but  is  a constructive  total  loss. 
For  these  reasons  1 think  the  judgment  should 
be  affirmed.  My  brothers  Blackburn,  Mcllor,  and 
Amphlctt.  agree  in  this  judgment  as  docs  my 
brother  Lush,  who  however  only  heard  part  of  the 
arguments. 

Cleasby,  B. — The  question  in  this  ease  was 
whether  there  was  a total  loss  by  perils  of  the  sea 
of  the  freight  to  be  earned  under  a charter-party. 
By  the  charter-party  the  vessel,  Spirit  of  the  Jfaunt, 
was  to  proceed  from  Liverpool  to  Newport,  and 
there  take  on  board  and  carry  to  San  Francisco  a 
cargo  of  iron  rails.  The  vessel  sailed  from  Livcr- 
jkxjI  on  the  2nd  Jan.  1872,  got  aground  on  the 
3rd  upon  the  rocks  in  Carnarvon  Bay,  was  got  off 
and  taken  to  a place  of  safety  on  the  18th  Feb., 
then  taken  to  Holyhead,  and  afterwards  to  Liver- 
{>oolt  where  she  was  sold  by  auction  on  tho  13th 
June  for  5300/.  The  purchasers  repaired  her,  and 
it  was  proved  that  on  tho  15th  Aug.  it  would 
take  about  a fortnight  more  to  complete  tho 
rejiairs.  But  in  the  meantime,  after  the  vessel 
got  on  the  rocks,  and  as  soon  as  it  was  plain  some 
time  would  be  required  for  her  repairs,  attempts 
had  been  made  by  the  charterers  to  come  to  some 
arrangements  with  the  plaintiffs  for  taking  up 
another  ship  to  forward  the  rails  which  were 
wanted  for  the  construction  of  a railway.  The 
plaintiffs  refused  so  to  release  the  charterers  from 
their  contract,  and  on  the  16th  Feb.  the  charterers 
chartered  another  ship  by  which  they  forwarded 
the  rails.  Under  the  circumstances  the  plaintiffs 
who  had  effected  an  insurance  for  1500/.  on 
chartered  freight  valued  at  2f>00 /.  upon  the  voyage 
from  Liverpool  to  Newport,  and  thence  to  Kan 
Francisco,  claimed  for  a total  loss,  on  the  ground 
that  they  were  prevented  by  the  perils  from  carry- 
ing the  freight. 

The  cose  was  tried  at  Liverpool  before  Brett,  J., 
and  he  muy  be  considered  for  the  purpose  of 
the  present  case  to  have  left  two  questions  to 
the  jury,  viz.,  first,  whether  tho  time  neces- 
sary for  getting  the  ship  off  and  repairing  her 
was  so  long  as  to  make  it  unreasonable  for  the 
charterers  to  supply  the  agreed  cargo  at  tho  end 
of  tho  time;  and,  secondly,  whether  such  time 
waa  so  long  us  lu  put  uu  cud,  in  a commercial 


sense,  to  tho  commercial  speculation  entered  upon 
by  the  shipowner  and  the  charterers.  The  jury 
found  both  questions  in  the  affirmative,  and  tho 
learned  judge  being  of  opinion,  notwithstanding 
the  finding  of  the  juiy,  that  there  was  no  evidence 
of  a loss  of  freight  by  the  perils  insured  against, 
directed  a verdict  for  the  defendants,  reserving 
leave  to  move  to  enter  a verdict  for  the  plaintiffs. 
A motion  was  made,  and  afterwards  a rale  made 
absolute  to  enter  a verdict  for  the  plaintiffs  as  for 
total  loss  of  freight.  The  question  upon  the  case 
on  appeal  is  stated  to  be  whether  the  plaintiffs  are 
entitled  to  have  the  verdict  entered  for  them,  and 
if  the  court  is  of  opinion  that  they  are  so  entitled, 
the  judgment  is  to  be  entered  for  1500/.,  or  such 
sum  as  the  court  or  an  average  adjuster  appointed 
by  them  shall  direct. 

The  principal  question  argued  before  us  was 
whether  the  necessary  delay  caused  by  the 
getting  the  vessel  off  the  rocks  and  repairing 
her,  and  which  had  tho  effect  found  oy  tho 
jury,  disentitled  the  plaintiffs  to  insist  upon 
the  performance  of  the  charter-party,  by  reasons  of 
its  being  an  implied  term  and  condition  of  the 
charter-party  that  the  vessel  should  arrive  at  New- 
port within  a reasonable  time. 

Another  question  was  also  rnised  by  the  learned 
counsel  for  the  defendants,  viz.,  that  suppos- 
ing there  was  such  an  implied  term,  and  the 
plaintiffs  were  disabled  by  the  delay  from  in- 
sisting upon  the  performance  of  the  charter- 
party,  still  the  loss  of  freight  was  not  the 
immediate  consequence  of  the  sea  damage,  but 
of  the  right  exercised  by  tho  charterer  of 
throwing  up  the  charter- part}',  which  he  might  or 
might  not  have  done,  and  in  doing  which  lie  was 
influenced  by  the  exigency  of  the  particular  ease, 
and  the  necessity  of  getting  the  rails  to  San  Fran- 
cisco as  soon  as  |»ossiblo.  And  it  was  forcibly 
argued  that  if  this  necessity  lmd  not  existed,  and 
freights  had  risen,  the  charterers  would  have 
claimed  tho  performance  of  the  charter,  and  that 
the  underwriters  were  only  responsible  for  the 
necessary  consequence  of  sea  damage,  and  not  for 
the  manner  in  which  any  option  or  right  is  exer- 
cised. This  view  was  rejected  by  the  court  upou 
the  argument,  and  as  I thought  upon  the  ground, 
that  at  the  time  of  the  alleged  loss  the  plaintiff1  s 
interest  was  the  right,  under  the  charter-party,  to 
have  the  rails  loaded,  and  so  to  earn  the  freight, 
and  that  ns  soon  as  that  right  was  destroyed  by 
sea  damage,  there  was  a total  loss  of  his  interest 
by  the  perils  insured  against.  If  the  question  had 
been  a new  one,  I should  have  thought  it  followed, 
from  the  interest  lost  being  the  right  under  the 
charter-party  to  have  the  executory  contract  of  the 
freighters  performed,  that  the  total  loss  could  be 
measured  by  the  value  of  that  right,  and  that  the 
proper  course  would  not  be  to  enter  the  verdict  for 
1500/.,  but  to  resort  to  the  second  alternative  above 
referred  to,  and  have  the  verdict  entered  for  such 
sura  as  an  average-stater  shall  direct.  But  the 
authorities  are  decisive  that  where  there  is  a char- 
ter-patty under  which  the  shipowner  will  be 
entitled  to  certain  freight  so  soon  as  the  voyage 
under  the  charter-party  lias  commenced,  the  right 
to  the  whole  freight  attaches,  ami  as  I cannot  pre- 
sume to  overrule  these  authorities,  so  far  as  the 
question  now  under  consideration  is  concerned,  the 
verdict  is  properly  entered. 

But  this  was  not  tho  principal  question  raised  in 
the  case  argued  before  us.  The  principal  qut>- 
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tion  was  one  of  great  interest,  because  the  deci- 
sion upon  it  not  only  decides  the  case  before  ns, 
but  regulates  the  conduct  of  all  who  enter  into 
charter-parties — a very  numerous  class  of  persons 
of  many  nations,  und  who  ought  to  have  some 
known  rule  to  act  upon.  The  question  is,  whether, 
under  the  circumstances  of  the  present  case,  the 
plaintiffs  were  entitled  to  repair  the  vessel  (using 
all  proper  dispatch  in  doing  so),  and  to  call  upon 
the  charterers  to  fulfil  their  charter. 

I agree  with  the  opinion  expressed  by  my 
brother  Brett  at  the  trial,  and  adopted  by  Bovill, 
C.  J.t  in  the  court  below,  that  the  findings  of  the 
jury  are  immaterial,  and  that  upon  Bnch  facts  as 
the  present,  which  are  free  from  questions,  it  was 
not  for  the  jury  to  put  a construction  upon  those 
facts,  but  for  the  law  to  determine  the  rights  of  the 
parties  upon  them. 

Indeed  I think  the  law  has  already  done  so  | 
by  settled  principles  and  decided  cases.  The 
settled  principle  is  that  when  in  an  agreement 
a pm  vis  ion  is  made  applicable  to  a particular 
subject,  that  provision  forms  the  agreement  on 
that  subject.  The  rule  is  expreatum  faeit  ceseare 
taciturn.  There  is  no  further  qualification  or 
limitation  to  bo  implied.  This  is  essential  to  all, 
certainly  in  the  obligations  which  persons  place 
themselves  under ; or  the  agreement  would  be  the 
uncertain  conclusion  of  a particular  jury,  as  to 
what  was  reasonable  or  convenient. 

In  such  a case  as  that  under  consideration, 
the  charter  relates  to  a voyage  necessarily  ex- 
posed to  disasters  causing  delay,  and  the 
whole  enterprise  is  made  subject  to  tho  conse- 
quences of  these  disasters ; the  voyage  from 
Liverpool  to  Newport,  and  from  Newport  to 
San  Francisco,  equally  so.  It  must  not  bo 
read  os  an  agreement  the  object  of  which  is  pro- 
ceeding from  Liverpool  to  Newport,  the  object  of 
the  agreement  is  carrying  a cargo  of  rails  from 
Newport  to  San  Francisco.  There  is  no  limit  to 
the  time  occupied  in  doing  so  unless  it  be  caused 
by  some  breach  of  duty.  If  the  rails  had  been 
taken  on  board  at  Newport,  and  the  vessel  had 
got  upon  a rock  the  day  after  leaving  Nowport,  no 
matter  how  great  the  delay  tho  shipowner  would 
bavo  been  entitled  to  repair  to  earn  the  freight 
under  the  charter  by  completing  tho  voyago.  No 
one  disputes  this,  and  the  same  thing  may  happen 
over  and  over  again  in  several  parts  of  so  long  a 
voyage  as  from  Newport  to  San  Francisco,  which 
in  tho  result  may  not  be  completed  within  a year 
or  even  possibly  two  years.  Still  the  charter 
would  continue  in  force.  If  the  goods  were 
intended  for  a particular  market  or  a particular 
purpose,  it  would  not  be  a question  whether  an 
unreasonable  tirno  had  been  occupied,  or  whether 
the  commercial  speculation  of  the  charter-party 
was  at  an  end ; so  far  as  the  charterer  was  con- 
cerned, his  commercial  speculation  must  have  been 
ruined  by  the  delay,  and  so  far  as  the  shipowner 
was  concerned,  also  (except  so  far  as  he  was  in- 
demnified by  insurances  or  possibly  by  means  of 
valued  policies  was  making  a profit  of  each 
disaster),  but  still  the  agreement  would  continue 
because  nothing  had  happened  except  what  was 
provided  for.  The  agreement  for  conveying  the 
rails  from  Newport  to  San  Francisco  is  as  much 
acted  upon  by  setting  sail  from  Liverpool  with  the 
ship  equipped  for  the  voyage,  and  prepared  for 
the  cargo  of  rails,  as  if  the  rails  had  been  taken  on 
board,  and  tho  samo  rule  of  course  ought  to  apply. 


It  cannot  properly  depend  npon  the  part  of  the 
voyage  in  which  the  damage  is  sustained.  The 
preliminary  voyago  might  bo  a long  one  to  tho 
other  extremity  of  the  globe,  an  i tho  disaster 
happen  towards  the  end  of  it,  the  rule  must  be  tho 
samo  whether  it  bo  to  Newport  to  carry  out  rails, 
or  to  the  Chincaa  to  bring  home  guano. 

The  principal  argument  addressed  to  us  was  that 
convenience  was  so  much  in  favour  of  the 
charter-party  not  continuing  in  force  after  a delay 
of  unusual  and  unreasonable  length  in  proceeding 
to  the  port  of  lading,  that  a term  or  condition  ought 
to  be  implied  making  the  charter  no  longer  obli- 
gatory upon  the  freighter  after  Buch  dolay.  I have 
already  pointed  out  that  it  is  one  voyage  under 
the  charter-party,  and  the  inconvenience  of  deten- 
tion would  apply  to  all  parts.  It  would  bo  ex- 
tremely inconvenient  that  the  rails  which  were 
wanted  at  San  Francisco  should  be  loaded  and 
detained  at  Monte  Video,  or  Valparaiso,  for  four  or 
five  months,  when  they  might  he  forwarded  at  once 
at  an  easy  freight  to  San  Francisco,  and  yet  this 
would  not  affect  the  charter-party. 

But  independent  of  this,  it  appears  to  me  that 
when  the  mat  ter  ispropei  ly  considered  tho  argument 
of  convenience  is  entirely  against  the  implication 
contended  for.  The  rule  to  be  laid  down  not  only 
settles  the  rights  of  partios  to  such  an  agreement, 
but  regulates  their  conduct  in  a very  important 
matter.  The  question  is  wh?t  are  the  masters  of 
vessels  under  charter  to  do  when  they  have  sus- 
tained damages  P They  are  in  a position  of  trust 
and  great  responsibility,  belonging  to  all  nations, 
and  ought  to  have  a clear  and  definite  rule  of 
conduct  to  go  by.  The  rule  of  conduct,  which  the 
Law  has  hitherto  prescribed  is  repair  your  vessel 
and  proceed  with  your  charter.  But  the  rule  now 
laid  down  would  place  shipowners  and  freighters 
in  a position  of  the  greatest  uncertainty  and  diffi- 
culty. Instead  of  having  a clear  course  to  pursne 
without  delay  and  independent  of  collateral  con- 
siderations, such  as  I have  mentioned,  the  master 
of  a damaged  vessel  is  to  form  a conclusion  upon 
a doubtful  matter,  viz.  tho  time  to  be  consumed  in 
repairs,  and  then  either  by  himself  or  with  the 
assir>fcanco  of  others  to  get  at  the  effect  of  this,  and 
thuB  satisfy  himself  whether  the  dolay  is  likely  to 
make  it  unreasonable  for  tho  charterers  to  wait,  or 
in  the  words  of  the  case  whether  the  delay  would 
put  an  end  in  a commercial  sense  to  tho  commercial 
speculation  entered  into  between  him  and  the 
charterer.  It  would  he  a puzzling  question  for 
him  to  answer  if  ho  understood  it.  The  answer 
would  depend  upon  a variety  of  circumstances.  The 
captain  might  say,  “ The  commercial  speculation 
which  I entered  into  was  and  continues  an  excellent 
ore.  I had  a charter  for  San  Francisco  at  a high 
freight,  and  have  from  my  connections  a good 
expectation  of  finding  a return  cargo  at  San  Fran- 
cisco, and  freights  nave  here  now  fallen.”  The 
charterer,  if  freights  had  fallen,  would  say;  “This 
has  been  a bad  commercial  speculation  for  me,  and 
the  best  thing  I can  do  would  be  to  got  out  of  it,” 
and  hire  a vessel  at  once  at  a lower  rate  of  freight. 
If  on  the  other  hand  freights  had  risen  the 
captain  would  wish  to  get  out  of  the  charter  and 
procure  a high  freight,  and  the  freighter  con- 
trariwise. 

Thus,  while  by  upholding  the  charter  in  its 
terms  you  give  a rule  of  conduct  which  is 
certain,  clear,  and  not  influenced  by  unfair  col- 
lateral considerations  of  interest,  by  introducing 
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the  suggested  implication,  you  mako  the  course  of 
conduct  difficult,  dependent  upon  doubtful  inter- 
vals of  time,  and  results  which  cannot  be  ascer- 
tained, and  expose  it  to  the  influences  which  I 
have  suggested.  In  short,  one  rule  makes  it  the 
duty  of  both  parties  under  all  circumstances  to 
uphold  the  charter;  the  other  in  every  caso  of 
considerable  damage  and  necessary  delay  in 
repairing,  gives  each  party  the  chance  of  getting 
out  of  the  charter  according  as  it  is  his  interest  to 
do  so. 

As  is  usual  in  all  arguments  founded  upon 
consequences,  wo  were  pressed  by  extreme  eases, 
and  it  was  asked  how  long  a man  was  to  keep  a 
cargo,  perhaps  a perishable  one.  Was  he  to  keep 
it  for  months,  a year  P Tho  answer  is,  that  if  the 
cargo  is  of  such  a nature,  or  an  early  shipment  of 
vital  importance,  the  chartcror  should  have  a 
special  clause  in  the  contract ; but  if  he  does  not, 
still  the  contract  is  not  one  upon  which  there  can 
bo  a claim  for  a specific  performance.  As  soon  as 
it  is  plain  that  tne  delay  will  be  really  seriouB  as 
regaraB  tho  condition  of  tho  intended  cargo  or  tho 
purpose  to  which  it  was  destined,  the  charterer 
should  forward  the  cargo  by  another  vossol,  giving 
notice  at  the  earliest  period  to  the  shipowner  of 
his  intention.  He  will  be  liable  in  damages  no 
doubt,  but  not  to  the  freight,  and  the  amount  will 
depend  upon  the  state  of  freights.  If  freights  had 
risen  the  shipowners  would  sustain  but  little 
damage  and  the  charterer  would  himself  be  a loser 
by  forwarding  his  cargo  at  a higher  rate.  If 
freights  had  fallon  there  might  be  a considerable 
liability,  but  the  charterer  would  share  the  ad- 
vantage by  having  his  goods  forwnrdcd  at  an 
easier  rate.  In  the  present  case,  the  damages 
would  probably  not  be  heavy,  for  all  tho  loss  of 
dolay  and  detention  would  not  be  the  fault  of  tho 
charterer,  but  caused  by  perils  for  which  he  was 
not  responsible,  and  the  shipowner  would  be  in  the 
same  state  as  bo  was  before  he  started.  The 
charter-party  might  perhaps  be  framed,  so  as  to 
mako  tho  charterer  liable  for  a specified  amount  of 
stipulated  damages  for  a particular  default.  If 
this  were  so  it  would  be  his  fault  for  entering  into 
such  a stipulation,  when  the  delay  by  sea  perils 
would  be  so  serious.  In  the  present  case,  as  iB 
usual,  the  penalty  for  non-pcrformanco  would  not 
make  the  liability  greater  than  the  damages  sus- 
tained. 

It  appears  to  me,  therefore,  that  too  much 
stress  was  laid  during  the  argument  upon  the 
apparent  injustice  which  would  be  done  in  a par- 
ticular ease  of  extreme  delay  if  the  charter  was 
upheld,  and  not  sufficient  regard  had  to  the  general 
inconvenience  which  would  arise  if  the  charter 
were  defeated  in  such  cases.  So  far  a«  the 
argument  from  convenience  is  concerned,  it  pre- 
ponderates in  favour  of  a construction  which  gives 
a certain  clear  and  honest  rule  of  conduct  to  act 
by  in  all  cases,  upholding  a contract  over  one 
which  introduced  uncertainty  and  difficulty  as  to 
conduct,  and  admitting  of  reasons  for  defeating  a 
contract  which  arc  to  bo  derived  from  considera- 
tions of  interest  at  the  time.  Independent  there- 
fore of  authority,  I should  think  the  goncral  rule 
should  prevail,  of  construing  the  contract  as  to 
all  matters  within  its  provisions,  and  not  intro- 
ducing an  additional  implied  term. 

I have  more  fully  considered  the  case  upon 
principle,  because  although  the  authorities  appear 
to  me  to  preponderate,  and  indeed,  but  for  some 


very  recent  dicta  and  decisions,  to  be  con- 
clusive in  favour  of  this  view,  I do  not 
propose  to  refer  to  them  in  detail,  as  that  has 
been  done  by  tha  late  Lord  Chief  Justice  Bovill  in 
his  judgment  in  the  court  below,  with  which  I 
entirely  agreo. 

The  authorities  apply  to  two  distinct  conditions 
of  things,  viz.,  one  where  delay  has  been  caused 
by  a breach  of  some  stipulation  by  the  shipowner, 
and  tho  other  where  there  has  been  no  such 
breach. 

In  the  former  case,  except  in  a few  cases 
where  tho  stipulation  iB  held  to  be  a condition 
precedent  (Gladholm  v.  Hayes,  5 M.  A G.  257 ; 
Olive  v.  Booker,  1 Ex.  416),  the  breach  is  held 
to  give  a claim  for  damages  only,  and  not  to 
defeat  tho  charter-party — such  stipulations,  for 
instance,  as  to  sail  with  the  first  fair  wind,  or  by  a 
particular  day.  In  such  a contract  as  a charter- 
party,  where  so  many  circumstauccs  may  arise  at 
tho  port  of  departure  to  pi-cvent  an  exact  compli- 
ance, and  which  may  still  not  bo  exensed,  it  would 
bo  most  unreasonable  to  enable  the  freighter, 
because  tho  bargain  turned  out  an  unprofitable 
one,  to  throw  up  the  charter  for  such  a default. 
Accordingly,  if  tho  freighter  relies  upon  the  breach 
of  some  obligation  of  the  shipowner  as  an  answer 
to  an  action  for  not  providing  a cargo,  ho  must 
allege  that  ho  has  lost  nil  benefits  of  the  voyage  by 
the  plaintiff’s  delay.  He  may  fairly  say,  you  have 
broken  the  contract,  and  I have  lost  all  the  in- 
tended benefit  by  your  breach,  and  I ara  thus  dis- 
charged : (see  Freeman  v.  Taylor , 8 Bing.  124 ; 
Olipuham  v.  Vertue,  5 Q.  B.  265 ; Tarrabockia  v. 
Hideie,  1H.&N.  183 ; Whaler  v.  Bavidge,  9 Ex. 
668.)  It  should  bo  observed  that  this  loss  of  benefit 
to  the  charterer  is  a totally  different  thing  from 
what  is  set  up  in  the  present  case,  viz.,  that  the 
delay  was  unreasonable,  and  the  commercial  specu- 
lation of  the  charter-party  itself  at  an  ena.  If 
thero  had  been  any  breach  by  the  plaintiffs  in  not 
setting  sail  and  proceeding  with  convenient  speed 
from  Liverpool,  the  charterer  might  have  saiti  his 
object  was  defeated,  and  he  was  discharged ; not 
because  the  delay  was  of  itself  an  answer  to  the 
charterer,  but  because  the  breach  was  made  an 
answer  by  the  delay. 

In  the  present  case,  tho  second  condition  exists, 
and  there  is  no  breach  of  the  terms  of  tho  charter- 
party  ; but  the  delay  itsolf  is  made  an  answer,  and 
the  authorities  are,  I have  said,  against  it.  I will 
only  refer  to  threo  in  particular,  but  the  language 
of  tne  judges  in  them  is  60  clear,  and  to  the  point, 
that  l cannot  help  referring  to  it. 

Hadley  v.  Clarke  ( ubi  sup.)  wan  the  case  of 
a charter-party,  perils  of  the  sea  being  the  only 
exception.  The  vessel  was  detained  on  the 
voyage  from  Liverpool  to  Leghorn  by  an  embargo 
laid  at  an  intermediate  port,  to  which  the  vessel 
was  driven,  for  the  period  of  two  years.  It  was 
contended  that  the  shipowner  was  excused  by  this 
dolay,  not  caused  by  his  default,  and  no  one  can 
doubt,  I should  think,  that  tho  commercial  specu- 
lation entered  into  by  the  shipowner  and  charterer, 
so  far  as  I understand  the  meaning  of  these  terms, 
had  long  been  defeated  by  such  a misadventure. 
But  tho  language  of  Laurence,  J.,  has  been  always 
referred  to  as  the  authority  on  the  subject: 
“ The  counsel  for  the  defendants  were  driven  to 
the  necessity  of  introducing  into  the  contract 
other  terms  than  those  which  it  contained.  They 
contended  that  the  defendants  were  only  bound  to 
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fulfil  their  engagement  within  a reasonable  timo, 
and  then  argued  that,  as  the  embargo  prevented 
the  completion  of  the  contract  within  a reasonable 
time,  the  defendants  were  absolved  from  the  eu* 
gagement  altogether.  It  was  incumbent  on  the 
defendants,  when  they  entered  into  this  contract, 
to  specify  the  terms  and  conditions  on  which  they 
would  engage  to  carry  tho  plaintiff’s  goods  to  Leg- 
horn. They  accordingly  did  express  the  terms, 
and  absolutely  engaged  to  carry  the  goods,  the 
dangers  of  the  seas  only  excepted.  That,  there- 
fore is  the  only  excuse  which  they  can  make  for 
not  performing  the  contract.  If  they  had  intended 
that  they  shomd  be  excused  from  any  other  cause 
they  should  have  introduced  such  an  exception 
into  their  contract."  There  is  no  doubt  a dis- 
tinction of  fact  between  that  case  and  the  present 
one,  viz.,  that  in  that  case  tho  cargo  remained  on 
board  during  tho  whole  period  of  detention,  and 
was,  as  it  were,  during  all  that  time  detained,  sub- 
ject to  tho  charter-party  ; but  this  does  not  appear 
to  make  any  difference  in  tho  principle,  since  the 
contract  had  been  acted  on  in  the  present  case,  and 
the  vessel  had  been  prepared  and  had  on  board 
all  the  necessary  equipments,  and  had  sot  sail  for 
the  voyage. 

In  tho  case  of  Touteng  v.  Hubbard  ( ubi  tup.) 
the  cargo  had  not  been  taken  on  board,  and 
the  action  was  for  not  providing  a cargo  at  the 
port  of  loading — St.  Michaels.  The  charter  had 
the  exception  of  restraint  of  princes,  and  had  pro- 
ceeded on  tho  voyage  from  London,  bnt  was  de- 
tained at  Ramsgate,  by  an  embargo,  for  six  months, 
and  the  charterer  refused  to  load  a cargo  on  tho 
ground  that  the  season  for  shipping  fruit  had  long 
passed,  aud  the  voyage  would  oe  useless  and  nu- 
gatory, which  may  ho  construed  as  having  tho 
same  meaning  as  that  the  commercial  speculation 
was  at  an  end.  The  case  was  ultimately  decided 
upon  a question  of  nationality.  Tho  judgment  of 
Lord  Alvanley  is  referred  to  at  some  length  in  the 
judgment  of  Lord  Chief  Justice  Bovill  in  the  court 
below.  I refer  to  the  following  passage,  because 
it  bears  also  upon  the  authority  of  lladleij  v. 
Clarks : “ If,  then,  this  had  not  been  the  case  of  a 
Swedish  ship,  hired  by  an  .English  merchant,  the 
merchant  would  havo  been  under  tho  necessity  of 
furnishing  tho  ship  with  a cargo  if  she  had  arrived 
at  St.  Michaels  as  soon  as  she  conveniently  might 
after  tho  embargo  was  taken  off,  although,  by 
arriving  after  the  fruit  season  was  ovor,  tho  object 
of  the  voyage  might  bo  defeated.  Such  is  the 
doctrine  in  Hadley  v.  Clarke,  and  Blight  v.  Page. 
I have  no  difficulty  in  subscribing  to  the  doc- 
trine laid  down  in  Hadley  v.  Clarke,  that  a 
common  embargo  does  not  put  an  end  to  any  con- 
tract between  the  parties,  but  is  to  be  considered 
as  a temporary  suspension  of  tho  contract  only, 
and  that  she  parties  must  submit  to  whatever  in- 
convenience may  arise  therefrom,  unless  they  havo 
provided  against  it  by  the  terms  of  their  contract. 
The  object  of  the  voyage  might  equally  have  been 
defeated  by  the  act  of  God  as  by  the  act  of  the 
State,  as,  if  the  ship  had  been  weather  bound  until 
the  fruit  season  was  over ; and  yet  in  that  case  tho 
merchant  would  have  been  bound  to  fulfil  his 
contract.  The  principle  of  Hadley  v.  Clarke  is, 
that  an  embargo  is  a circumstance  which  it  is 
equally  competent  to  the  parties  to  provide  against 
as  against  the  dangers  of  the  seas,  and,  therefore, 
if  they  do  not  provide  against  it  thoy  must  abide 
by  the  consequences  of  their  contract." 


I shall  only  refer  to  one  other  case  for  the  purpose 
of  quoting  the  opinion  of  the  lute  Mr.  Justice  Willes 
upon  the  question  raised  in  tho  present  case;  Hurd 
v.  Ueborne  { ubi  enp.).  In  that  case  there  had  beon 
a detention  for  15*2  days,  being  perils  of  tho  seas, 
and  tho  charterers  refused  to  load,  partly  on  the 
ground  that  tho  vessel  had  arrived  after  the  time 
when  the  export  trade  usually  took  place  from  tho 
port  of  loading.  Tho  following  is  the  judgment  of 
Willes,  J. : “ As  to  the  other  question,  whether 
the  construction  of  the  charter-party  can  be  af- 
fected by  the  fact  that  the  particular  description 
of  cargo  could  only  be  supplied  at  a certain  season 
of  the  year,  tho  answer  to  that  I apprehend  is, 
that  the  charter-party  was  probably  entered  into 
in  the  hope  that  the  vessel  would  arrivo  at  Lim- 
erick at  that  timo  of  tho  year.  But  the  question 
is,  who  takes  the  risk  whether  she  will  or  not? 
Why  tho  person  who  is  to  ship  the  goods 
tokos  the  risk,  unless  he  stipulates  that  the 
other  party  shall  take  it.  Here  it  is  not  stipu- 
lated that  the  vessel  shall  arrive  at  Limerick  by 
any  particular  day,  but  only  that  she  shall  proceed 
there  with  all  convenient  speed.  The  owner  has 
performed  his  contract  to  proceed  with  all  conve- 
nient speed  when  he  has  done  all  ho  could,  but  has 
been  prevented  by  danger  of  the  seas.” 

The  case  of  Hadley  v.  Clarke  was  decided  in  tho 
year  1791),  and  it  and  the  cases  following  upon  it  have 
been  regarded  as  authorities  over  since,  and  qnoted 
in  all  the  text  books.  They  are  referred  to  os  autho- 
rities by  the  American,  os  well  as  English  writers. 
Lord  Tenterdon,  in  his  work  on  Shipping,  the  first 
odition  of  which  was  published  in  1802,  devotes  a 
paragraph  to  it,  as  giving  the  law  on  the  subject 
(p.  429,  5th  edit.).  And  for  the  American  text 
hooks,  see  Parsons  on  Shipping,  vol.  1,  pp.  318, 330. 
In  tho  latter  passage  the  learned  writer  insists 
upon  the  authority  of  Hadley  v.  Clarice,  and  re- 
ferring to  it  and  other  cases  in  conformity  with  it 
in  the  American  courts  he  says  : “ It  is  very  clear 
that  an  embargo,  though  of  an  indefinite  duration, 
may  suspend  tho  performance  of  the  contract.” 
Kent  also  refers  to  Hadley  v.  Clarke  as  an  autho- 
rity not  questioned:  (vol.  3,  pp.  312,  346,  10th 
edit.)  In  the  latter  reference,  after  referring  to 
matters  which  put  on  end  to  the  contract  by 
breaking  up  tho  voyage,  ho  adds : *'  But  a tempo- 
rary impediment  of  the  voyage  does  not  work  a 
dissolution  of  tho  charter-party,  and  an  embargo 
has  been  held  to  he  such  a temporary  restraint, 
even  though  it  be  indefinite  as  to  time.  (He  here 
refers  to  Hadley  v.  Clarke,  and  tho  American 
cases.)  The  same  construction  is  given  to  tho 
legal  operation  of  a hostile  blockade  or  investineut 
of  the  port  of  departure,  upon  the  contract.  It 
merely  suspends  the  performance  of  it,  and  the 
voyage  must  bo  broken  up,  or  the  completion  of  it 
become  unlawful,  before  the  contract  will  bo  dis- 
solved. If  the  cargo  be  not  of  a perishable  nature, 
and  can  endure  tho  delay,  tho  goneral  principle  ap- 
plies, that  nothing  but  occurrences  which  prevent 
absolutely  tho  performance  of  the  contract  will  dis- 
solve it.  The  parties  must  wait  until  those  which 
merely  retard  its  execution  are  removed.”  But  such 
occurrences  would  causo  unreasonable  delay,  and 
destroy  the  commercial  speculation  of  the  con- 
tract ; still  it  would  subsist. 

Against  this  weight  of  authority  there  are,  no 
doubt,  authorities  entitled  to  great  consideration. 

In  the  case  of  Rankin  v.  Potter  (u&i  *up.),  in  which 
the  j udejnen  t really  was  that  a constructive  total  las* 
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of  the  ship  was  of  itself  a loss  of  chartered  freight, 
without  notice  of  obondonment,  there  are  dicta  of 
several  of  the  judges,  in  their  (minions  delivered 
to  the  House  of  Lords,  to  the  effect  that  whore  a 
vessel  under  charter  was  delayed  for  an  unreason- 
able time,  the  charterer  was  not  bound  to  provide  a 
cargo.  Venturing,  as  I do,  to  differ  from  the 
judgment  of  the  court  below,  I must,  of  course, 
venture  to  differ  from  those  dicta.  And  it  may 
properly  be  noticed  that  those  dicta  are  upon  a 
matter  which  did  not  necessarily  arise  upon  the 
aueBtion  on  which  the  cas**  was  decided,  and  that 
tney  did  not  in  the  slightest  degree  enter  into  any 
of  the  judgments  of  any  of  the  noble  lords  who 
decided  the  case,  and  were  not  noticed  by  them. 
Indeed,  the  judgments  given  exclude  delay  from 
sea  damages,  as  an  answer  to  the  obligation  of  the 
charterer  to  load  a cargo.  The  following  are  the 
words  of  Lord  Chelmsford  in  relation  to  the  right 
of  the  shipowner  under  the  charter,  where  there 
bos  been  damage  requiring  reparation  : “ If  the 
sea  damage  which  the  ship  sustained  in  New 
Zealand  was  such  as  to  reduce  her  to  a state  which 
rendered  her  utterly  incapable  of  performing  the 
voyage  to  England  without  an  expense  which  no 
prudent  uninsured  owner  would  incur,  then  the 
freight  was  totally  lost  from  that  moment,  and 
how  the  owners  chose  to  deal  with  the  disabled 
ship  afterwards  was  wholly  immaterial.  If  tho 
damage  to  the  ship  had  been  such  that  it  might 
have  been  repaired  at  a reasonable  expense  and 
put  into  a condition  to  earn  the  freight,  and  the 
shipowners  hnd  declined  to  take  this  course,  they 
would  have  lost  the  freight,  not  by  the  perils  of 
the  sea,  but  by  their  election.”  The  rule  given  is 
a simple  one : repair  the  damage,  if  it  can  be  done 
at  a reasonable  expense,  and  tender  your  vessel  to 
the  charterer.  Not  a word  about  the  time  which 
it  may  require.  The  same  remark  applies  to  the 
judgment  of  Lord  Colon  say  and  Lord  Hatherley. 
It  may  also  bo  noticed  with  reference  to  the 
dicta  of  the  learned  judges,  that  those  dicta 
had  reference  in  the  particular  case,  not  to 
the  necessary  delay  during  the  time  required 
for  the  repair  of  damage,  but  to  the  unusual  and 
unnecessary  delny  arising  from  the  shipowner,  in- 
stead of  repairing  the  vccscl,  making  use  of  it  and 
letting  it  out  for  months  as  a store  depot  for  cools, 
in  consequence  of  the  want  of  funds. 

Much  reliance  was  placed  in  the  argument 
upon  the  case  of  Qeipel  v.  Smith  {abi  sup.), 
and  if  that  case  could  he  regarded  as  over- 
ruling the  authorities  referred  to,  I should 
have  to  consider  whether  I thought  myself 
bound  by  the  earlier  authorities  or  the  last  one. 
But  that  is  not  the  case  at  all.  Noi  a word  is  said 
in  that  case  about  overruling  any  previous  autho- 
rity ; on  the  contrary,  my  brother  Blackburn  sayB 
that  very  different  considerations  nrosc  in  Hadley 
v.  Clarke.  And  this  was  undoubtedly  so,  for  Qeipel 
v.  Smith  was  not  a case  of  detention  by  embargo 
or  delay  from  necessary  repairs,  but  of  the  per- 
formance of  the  charter  becoming  impossible,  that 
is,  impossible  without  liability  of  forfeiture  of  ship 
and  cargo  by  reason  of  a duly  notified  and  effective 
blockade  at  port  of  delivery.  It  hnd  been  held  in 
the  case  of  Medeiros  v.  Hill  (8  Bing.  231),  that 
when  after  tho  known  existence  of  a blockade  a 
charter-party  was  made  to  convey  a cargo  to  the 
blockaded  port  (the  case  being  clear  from  the  diffi- 
culty which  might  arise  if  the  object  was  to  run 
tho  blockaded  port),  the  existence  of  the  blockade 
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wns  no  answer  to  the  engagement  to  proceed  on 
the  voyage.  Tho  object  of  the  merchant  in  mak- 
ing such  a charter  was,  as  stated  by  the  judgment, 
to  be  in  readiness  to  enter  the  port  so  soon  as  the 
blockade  was  taken  off,  and  so  get  tho  advantage 
of  a good  market.  But  in  Qeipel  v.  Smith,  the 
blockade,  after  the  making  of  the  charter,  inter- 
posed the  impossibility  of  completing  it.  The 
charter  contained  the  exception  of  restraints  of 
princes. 

Now,  according  to  the  law  of  England,  if  a 
person  engages  absolutely  to  do  something,  the 
fact  of  its  becoming  impossible,  or  attended  with 
penalties,  is  in  general  no  answer : (PareuUne  v. 
Jane,  so  often  referred  to,  and  many  subsequent 
cases.)  But  it  would,  perhaps,  be  sufficient  to  say 
that  such  a rule  could  not  apply  to  a contract 
between  the  shipotvner  and  the  charterer,  when 
the  consequence  of  tarrying  the  contract  into 
effect  would  be  to  expose  the  cargo  as  well  as  the 
ship  to  seizure  and  forfeiture.  I take  it  the  ship- 
owner not  only  is  not  bound  to  ran  the  risk  of 
seizure  by  attempting  to  enter  the  blockaded  port, 
but  would  not  be  justified  in  doing  so  without  the 
consent  of  the  charterer ; 1 mean  as  between  them. 
But,  independent,  of  that  consideration,  the  rule  is 
founded  upon  the  presumption,  that  where  the 
engagement  is  absolute,  the  party  takes  upon 
himself  the  risk  of  being  able  to  perform  tho  con- 
tract. But  that  presumption  is  gone  when  by  the 
contract  itself  it  appears  that  the  party  contract- 
ing does  not  take  upon  himself  that  risk,  and  the 
exception  of  the  restraint  of  princes  in  the  charter- 
party  negatives  tho  shipowner  having  takcu  upon 
himself  the  risk  of  blockade.  That  being  ho,  it 
would  indeed  have  been  most  unreasonable  to  hold 
that  the  shipowner  was  bound  by  such  a charter- 
party  after  the  impossibility  of  completing  the 
contract  arose,  to  load  the  cargo  and  carry  it  to  a 
distant  part,  and  there  wait,  perhaps,  until  it  was 
necessary  to  return  home  for  stores  and  provi- 
sions, more  especially  under  the  particular  circum- 
stances appearing  in  the  pleadings  in  that  case. 
The  cases  upon  the  effect  of  blockade  upon  a con- 
tract of  charter-party,  are  few  in  our  courts  ; but 
the  question  lias  arisen  in  America,  and  the  decision 
there  has  been,  that  the  effect  of  a blockado  of  the 
port  of  delivery  after  the  contract,  is  to  justify  the 
shipowner  in  throwing  up  the  charter.  Kent, 
vol.  3,  p.  346, 10th  edit.,  is  very  clear  In  the  dis- 
tinction that  while  embargo  at  the  port  of  loading 
is  only  a temporary  impediment,  and  leaves  the 
contract  continuing,  a blockade  of  the  port  of  deli- 
very makes  the  performance  of  tho  contract  impos- 
sible, and  justifies  the  parties  in  throwing  it 
up.  And  he  refers  to  two  cases,  The  Tutela 
(o  C.  Rob.  181),  and  Scott  v.  Libby  (2  John- 
son’s cases  in  the  Supreme  Court  of  New 
York,  p.  336)  In  tho  first  case,  Sir  W.  Scott 
seems  to  think  it  clear  that  a blockade  of  tho  port 
of  discharge  puts  an  end  to  a charter  previously 
made,  and  in  the  American  case  the  judgment 
begins  thus,  p.  338 : “ It  appears  to  be  conceded 
by  the  counsel  on  both  sidos,  that  by  the  blockade 
of  the  port  of  discharge  the  charter-party  was  dis- 
solved, and  nil  right  to  freight  under  it  gone/’ 
The  great  loss  and  inconvenience  of  equipping  and 
starting  upon  an  enterprise  which  is  at  the  time 
impossible,  seems  a sufficient  reason  for  the  dis- 
tinction. But  without  saying  that  our  courts 
would  at  present  go  that  length,  I think  I may 
say  that  the  case  or  Geipel  v.  Smith  is  no  authority 
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that  detention  for  necessary  reparation  justifies 
the  throwing  np  the  charter,  or  leaves  it  in  force, 
according  as  a jury  find,  that  the  time  taken  was 
reasonable  or  the  reverse. 

Other  oasee  were  referred  to  in  which  im- 
plied terms  had  been  introduced  in  express 
contracts,  but  I do  not  think  that  they  throw 
any  light  upon  the  particular  question  before 
ns.  Indeed  it  would  bo  impossible  to  examine 
all  the  imperfect  analogies  which  may  be  put 
forward.  Such,  for  example,  as  tho  implied  con- 
dition that  a person  who  has  contracted  to  do  some 
piece  of  work  which  no  one  else  can  do,  such,  for 
instance,  as  painting  a picture,  shall  live  long 
enough  to  be  able  to  paint  it;  and  other  similar 
instances.  No  doubt  when  tho  existence  of  a 
rticular  person  or  thing,  or  state  of  things,  can 
regarded  as  tho  very  foundation  of  a particular 
transaction,  it  may  be  implied  that  if  the  founda- 
tion fails,  the  transaction  which  is  founded  upon  it 
ceases  to  be  effectual.  But  upon  this  subject  I 
would  beg  to  refer  to  the  cle:  r and  comprehensive 
judgment  of  my  brother  Blackburn  in  Taylor  v. 
Caldwell  (3  B.  S.  826). 

For  the  reasons  which  I have  now  givon,  it 
appears  to  me'that  the  charter-party  in  the  present 
case  continued  binding  upon  the  charterers,  that 
consequently  there  was  no  loss  of  freight  by  the 
perils,  and  therefore  the  defen  danls  are  entitled 
to  judgment,  which  would  be  a reversal  of  the 
judgment  already  given. 

Judgment  affirmed. 

Attorneys  for  the  plaintiff,  Norris,  Allen*,  and  , 
Carter. 

Attorneys  for  the  defendants,  Field,  Roscoe,  and 
Co.,  for  Bateson  and  Co.,  Liverpool. 

COURT  OP  ADMIRALTY 

Reported  by  J.  P.  AinxtlL,  Eaq.,  Barrister-at-Law. 

Tuesday,  Nov.  3,  1874. 

H.  M.  S.  Bellekofhon. 

Inspection  of  documents — Collision  — Report  by 
captain  of  11.  If.  Ship  to  Admiralty — Privilege 
— Public  policy . 

Where  a collision  occurs  between  one  of  II.  M. 
ships  and  a ship  belonging  to  a private  owner, 
and  the  captain  of  H.  M.  ship  makes  ({» 
accordance  with  the  usual  practice)  a report  to 
the  Lords  of  the  Admiralty,  the  High  Court  of 
Admiralty  will  not,  in  a cause  against  the  captain 
of  H.  M.  ship,  in  which  an  appearance  has  been 
entered  by  the  Queens  Proctor  by  order  of  the 
Lords  of  the  Admiralty,  order  it  to  be  produced  for 
inspection  by  the  opposite  parties  if  the  Secre- 
tary to  the  Lords  of  the  Admiralty  makes  an  affi- 
davit to  the  effect  that  such  production  would  be 
prejudicial  to  the  public  service. 

This  was  a cause  of  damage  instituted  on  behalf  of 
the  Liverpool,  Brazil,  and  River  Plato  Steam  Navi- 
gation Company,  the  owners  of  the  steamship  Flam- 
steed, against  the  Hon.  George  G.  Wellesley,  C.B., 
Vice- Admiral  in  Her  Majesty’s  Navy,  command- 
ing the  fleet  on  the  North  American  Station,  and 
Richard  Wells,  Esq.,  captain  of  H.  M.  S.  Belle- 
rophon,  to  recover  damages  for  the  loss  of  the 
Flamsteed,  which  occured  in  consequence  of  a 
collision  with  the  Bellerophon.  An  appearance 
was  entered  on  behalf  of  the  defendants  by  the 
Admiralty  Proctor,  by  the  directions  of  the  Lords 
Commissioners  of  the  Admiralty. 

You  II..  N.S. 


The  case  first  came  before  the  court  on  8th  July 
1874,  when  a motion  was  made  on  behalf  of  the 
plaintiffs  “ for  liberty  to  inspect  and  take  copies 
of  and  extracts  from  the  entries  in  the  log  books 
of  JI.  M.  S.  Bellerophon  relating  to  the  collision, 
and  of  all  reports  made  to  the  Admiralty  prior  to 
tho  institution  of  the  cause  by  the  defendants  or 
either  of  them  rotating  to  the  collision.”  The 
plaintiffs  filed  an  affidavit  by  one  of  the  managers 
of  tho  plaintiff  company  in  support  of  their 
motion,  and  it  was  thero  stated  that  it  was 
believed  that  the  plaintiffs  would  obtain  material 
evidence  in  support  of  their  case  from  an  inspec- 
tion of  tho  log  books  of  H.  M.  S.  Bellerophon, 
and  ulso  from  an  inspection  of  certain  despatches 
or  reports,  which  had  been  received  by  the 
Admiralty  from  tho  defendants,  one  or  both  of 
them  in  consequence  of  or  relating  to  the  collision. 
Tho  application  was  not  opposed  on  behalf  of  the 
defendant.9  so  far  as  it  related  to  tho  log  books,  but  in 
so  far  as  it  related  to  the  reports  or  despatches  it 
was  objected  by  counsel  for  the  defendants  that 
the  production  of  such  reports  might  bo  pre- 
judicial to  the  public  service,  and  that  they  were 
m consequence  privileged.  The  court,  however, 
intimated  that  tne  mero  statement  of  objection 
by  counsel  was  not  enough,  but  that  if  the  defon- 
dants could  show  upon  affidavits  their  grounds 
lor  objecting  to  produce  the  reports  he  would 
entertain  the  objection ; the  court  accordingly 
made  an  order  that  the  plaintiff’s  or  their 
proctors  be  at  liberty  to  inspect  and  take  copies 
of  or  extracts  from  the  log  books  of  H.  M.  S. 
Bellerophon,  relating  to  the  collision  in  question 
in  this  cause,  but  made  no  order  for  the  present 
upon  the  remainder  of  the  plaintiffs’  motion,  but 
directed  tho  defendants  to  tile  an  affidavit  as  to 
their  reasons  for  objecting  to  the  inspection  of  any 
reports  relating  to  the  Baid  collision  made  by  them 
or  either  of  them  prior  to  the  institution  of  the 
cause. 

In  obedience  to  fchi9  order  the  Admiralty 
Proctor  filed  an  affidavit  in  which  Mr.  Vernon 
Lushington,  the  permanent  secretary  to  the  Lords 
Commissioners  of  tho  Admirality,  stated  as 
follows : 

I,  Vernon  Lushington,  of  the  Admiralty,  Whitehall,  in 
the  oounty  of  Middlesex,  one  of  Her  Majesty’s  counsel, 
make  oath  and  say  as  follows  : 

1.  I am  secretary  to  tho  Lords  Commissioners  of  the 
Admiralty  of  England. 

2.  When  any  collision  of  importance  oconrs  between 
one  of  Her  Majesty's  ships  and  any  other  ship  or 
vessel,  it  is  the  duty  of  tne  offioer  in  command  of 
Her  Majesty's  ship  forthwith  to  report  each  collision 
to  his  senior  officer  or  Commander-in-chief,  and  of  suoh 
senior  offioer  or  commander • in-  chief  to  forward  the 
same,  with  or  without  remarks,  as  he  may  think  fit,  to 
the  Lords  Commissioners  of  the  Admiralty. 

3.  Such  reports  ore  designed  solely  for  tne  information 
of  the  reporting  officers,  naval  superiors,  and  the  Lords 
Commissioners  of  the  Admiraly,  and  are  in  the  nature  of 
confidential  communications.  It  will  be  prejudicial  to  the 
pnblio  service  to  allow  suoh  reports  to  become  liable  to 
inspection  by  litigants  in  any  proceedings  at  law  touching 
the  matters  therein  reported. 

4.  On  the  above  ground,  I object  on  behalf  of  the  Lords 
Commirsioners  to  the  report*  of  the  Honourable  Geo. 
G.  Wellesley,  C.B.,and  Richard  Wells,  Esq.,  touching  the 
collision  in  question  in  this  cause  being  inspected  by,  or 
copies  thereof  furnished  to  the  plaintiffs  in  this  cause, 
or  any  one  on  their  behalf. 

A renewed  notice  of  motion  having  been  filed 
and  served  for  the  present  date,  the  motion  again 
came  on  upon  the  question  of  the  obligation  to 
produce  the  reports. 

. - G 
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Bull,  Q.C.,  Cohen,  Q.C.  (Clarkto n with  them), 
for  the  plaintiffs,  in  support  of  the  motion.  This 
action  is  nominally  against  the  officers  command- 
ing II.  M.  ship,  but  in  reality  it  is  against  the 
Admiralty,  who  have  diiccted  their  proctor  to 
enter  an  appearance ; the  Grown  is  consequently 
a party  to  this  cause,  and  this  application  is  to 
compel  the  production  of  documents  relating  to 
the  question  at  issue  which  arc  in  the  possession 
of  one  of  the  parties.  If  this  suit  were  against 
a prixatc  owner,  reports  by  his  master  would  not 
be  privileged.  Can  it  be  said  that  they  are 
privileged  simply  because  they  are  made  to  the 
Crown?  The  allegation  in  the  affidavit  of  the 
Secretary  to  the  Admiralty  is  that  the  production 
of  documents  of  this  nature  would  be  prejudicial 
to  the  public  service.  That  we  submit  is  not 
enough  to  exempt  them  from  the  ordinary  rule ; 
there  ought  at  least  to  be  an  allegation  that  the 
production  of  these  particular  reports  would  bo 
prejudicial,  even  if  the  Crown  as  parties  to  thesuit 
are  in  a position  to  object  at  all.  The  Crown  could 
have  discovery  against  the  plaintiff.  Can  it  bo 
right  that  the  Crown  should  have  discovery  and 
not  give  it?  The  question  whether  the  production 
of  a class  of  documents  is  prejudicial  is  clearly 
not  for  the  head  of  a Government  department, 
but  for  the  judge  to  decide.  The  bead  of  a de- 
partment may  decide  if  a particular  document 
ought  to  be  produced,  but  here  that  is  carefully 
avoided.  If  there  is  any  pari  of  this  document 
which  ought  not  to  be  mude  puplic  let  it  be  sealed 
up,  and  Tet  the  plaintiff  have  inspection  of  the 
rest.  The  true  way  in  which  the  character  of 
the  document  should  be  ascertained  is  by  laying  it 
before  the  court,  which  should  decide  on  seeing  it 
whether  it  ought  or  ought  not  to  be  produced. 

Ji.  E.  Webstar,  as  amicus  curies. — In  the  case  of 
Dixon  v.  The  Small  Arms  Company,  which  was 
before  the  Court  of  Queen’s  Bench  hist  term,  the 
action  was  brought  to  recover  royalties  from  the 
defendants  in  respect  of  certain  rifles  which  they 
hud  manufactured  for  the  Government,  of  a pattern 
which  had  been  patented  by  the  plaintiff.  The 
defendants  defended  on  the  ground  that,  as  they 
were  acting  for  the  Government,  they  were  not 
bound  to  pay  royalties.  The  plaintiff  applied  for 
inspection  of  the  contract  between  themselves 
and  the  Government,  which  was  in  the  possession 
of  the  War  Office.  The  Attorney- General  ali- 
en red  in  court  and  objected  to  produce  the 
ocument  on  the  ground  that  its  production 
might  be  prejudicial  to  the  public  service.  The 
Court  of  Queen’s  Bench  said  that  this  was  a mode 
of  taking  the  objection  that  was  wholly  without 
precedent,  and  that  they  could  not  allow  the 
objection  in  that  form,  but  that  if  the  Attorney- 
General  would  bring  in  an  affidavit  by  the  proper 
officer,  stating  that  the  production  of  the  par- 
ticular document  would  be  actually  prejudicial 
that  would  be  the  proper  course,  and  the  case  was 
adjourned  to  give  the  Attorney-General  time  to 
consider  the  course  he  would  pursue.  Subse* 
ueutly,  however,  the  Government  produced  the 
ocument  without  further  action  being  taken. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.)  and 
IT.  G.  Stokes  for  the  defendants. — In  lfeatson  v. 
Skene  (2i*  L.  J.  430,  Ex.),  an  action  was  brought  by 
the  plaintiff,  an  officer  in  the  English  forces  dur- 
ing the  Turkish  war  against  the  defendant,  his 
commanding  officer,  for  libel.  The  libel  was  al- 
leged to  have  been  contained  in  a rejiort  sent  by 


the  defendant  to  the  War  Office,  and  at  the  trial 
the  Secretary  for  War  was  called  upon  to  produce 
the  report,  but  declined,  upon  the  ground  that  the 
production  would  be  prejudicial  to  the  public 
service,  and  B ram  well,  B.,  who  tried  the  case, 
declined  to  order  its  production.  This  ruling  was 
Upheld  by  the  Court  of  Exchequer,  and  it  was 
there  laid  down  that  the  person  who  is  to  judge 
whether  a document  is  to  be  produced  or  not  is 
the  official  who  has  charge  of  it,  and  not  the  judge 
who  tries  tho  case.  It  is  contended  that  if  the 
production  of  part  is  objectionable  and  the  rest 
not,  the  document  ought  to  be  produced,  subject 
to  the  sealing  up  of  the  former  part,  but  this  is 
not  in  accordance  with  the  decisions.  Tho  docu- 
ment can  only  bo  treated  na  a whole,  and  if  its 
official  character  is  established,  the  person  in 
whose  custody  it  is  may  object  to  produce  it. 

IFtoitfcr  r.  t he  East  India  Company , 8 De  G.  M.  <4 
G.  152 ; 

Smith  v.  The  East  India  Company,  1 Phillips  50. 

In  the  latter  case  Lord  Lyndhurst  says,  “ Now  it 
is  quite  obvious  that  public  policy  requires,  and 
looking  nt  the  Act  of  Parliament,  it  is  quite  clear 
that  the  legislature  intended  that  the  most  unre- 
served communication  should  take  place  between 
tho  East  India  Company  and  the  Board  of  Control, 
and  that  it  should  oe  subject  to  no  restraints  or 
limitation ; but  it  is  also  quite  obvious,  that  if  at 
the  suit  of  & particular  individual,  those  communi- 
cations should  he  subject  to  be  produced  in  a court 
of  justice,  the  effect  would  be  to  restrain  the  free- 
dom of  the  communications,  atid  to  render  them 
more  cautious,  guarded,  and  reserved.”  Taylor  on 
Evidence,  paragraph  866,  after. speaking  of  the  privi- 
leges of  witnesses,  says,  “Upon  similar  grounds, 
the  official  transactions  between  the  heads  of 
departments  of  Government,  and  their  subordi- 
nate officers  are,  in  general,  treated  as  secrets  of 
Stato.  . . . The  President  of  the  United 

States,  the  Governors  of  the  several  States,  are 
not  bound  in  America  to  produce  papers  or  dis- 
close information  communicated  to  them,  when,  in 
their  own  judgment,  the  disclosure  would,  on 
public  considerations,  be  inexpedient.  And  the 
same  doctrine  it  would  seem,  prevails  iu  England, 
whenever  Ministers  of  State  are  called  as  witnesses 
for  the  purpose  of  producing  public  documents.” 
The  proceedings  in  this  court  differ  entirely  from 
petition  of  right,  as  they  are  not  agaimd;  the 
Crown,  and  even  in  a petition  of  right  it  is  only 
bv  special  Act  of  Parliament  that  the  Crown  is 
placed  in  anything  like  the  same  position  as  a 
private  individual  as  to  evidence,  &o. 

Butt,  Q.C.  in  reply. — Iu  Boolean  v.  Skene  (uM 
sup.)  there  was  an  express  statement  that  the  pro- 
duction of  the  particular  document  sought  would 
be  prejudicial,  and  that  is  not  stated  here.  More- 
over, in  that  case  the  Crown  was  not  a party,  and 
the  Secretary  of  War  was  not  a suitor,  and  was 
not  deciding  in  a matter  in  which  he  might  be  pre- 
judiced. If  this  objection  is  allowed  the  Secretary 
of  the  Lords  of  the  Admiralty  will  bo  setting  himself 
upasajudgeinhis  owuca.se.  In  Taylor  on  Evidence, 
paragraph  368,  it  is  further  said  that,  “ If,  how- 
over,  the  Minister,  instead  of  attending  personally 
at  the  trial,  should  send  the  required  papers  by 
the  hands  of  a subordinate  officer,  the  judge  would 
probably  examine  them  himself,  and  would  compel 
their  production,  unless  he  were  satisfied  that 
they  ought  on  public  grounds  to  l>e  withheld.” 
It  is  nowhere  held  that  the  affidavit  of  the  secrc- 
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tary  of  a Minister  is  enough  to  excuse  production. 
The  court  ought  to  see  tho  document  itsolf. 

Sir  Ruukht  Philumohk. — This  is  a cause  of 
damage  which  is  instituted  on  behalf  of  the  Liver- 
pool,  Brazil,  and  River  Plate  Steam  Navigation 
(Company,  tho  owners  of  the  steamship  Flam  aired, 
against  the  Vice-Admiral  George  G.  Wellesley, 
C.B.,  commanding  the  fleet  on  the  North  American 
Station,  and  Richard  Wells,  captain  of  H.  M.  S. 
Bellerophon.  The  action  is  entered  in  the  sum  of 
40,000*. 

The  cause  has  not  yet  been  tried  upon  the 
merits,  but  an  application  has  been  made  to 
the  court  to  order  “ that  the  plaintiffs  may  be  at 
liberty  to  inspect  and  take  copies  of  and  extracts 
from  entries  in  tho  log  book  of  H.  M.  S.  Belle- 
rophon  relating  to  the  collision  in  question  in  this 
cause ; ” and,  according  to  the  best  of  my  recollec- 
tion, that  part  of  the  motion  has  already  been 
granted.  But  the  application  goes  on  further,  and 
prays  “ for  liberty  to  inspect  nil  reports  made  to 
the  Admiralty,  prior  to  the  institution  of  tho  muse, 
by  the  Hon.  Geo.  G.  Wellesley,  C.B.,  and  Richard 
Well*,  or  either  of  them,  in  consequence  of  and 
relating  to  the  said  collision.’* 

It  occurred  to  me  when  this  matter  was 
brought  before  me  on  a former  occasion,  that 
the  second  part  of  tho  application  ought,  to 
stand  over  in  order  that  the  Lords  of  the  Admi- 
ralty might  take  such  course  with  respect  to 
it,  as  they  should  be  advised  was  proper ; and  I 
have  before  me  now  the  affidavit  of  Mr.  Vernon 
Lushington,  the  secretary  to  the  Lords  Commis- 
sioners of  the  Admiralty,  in  which  he  states  as 
follows : “ When  any  collision  of  importance 
occurs  between  one  of  Her  Majesty’s  ships  and 
any  other  shiptir  vessel,  it  is  the  duty  of  the  officer 
in  command  of  Her  Majesty’s  ship  forthwith  to 
report  such  collision  to  his  senior  offieor  or  com- 
mander- in-chiof,  and  of  such  senior  officer  or  com- 
mander-in-chief to  forward  tbe  same,  with  or  with- 
out remarks  as  he  may  think  fit,  to  the  Lords 
Commissioners  of  the  Admiralty.  Such  reports 
are  designed  solely  for  the  information  of  the  re- 
porting officer’s  naval  superior  and  the  said  Lords 
Commissioners  of  tbe  Admiralty,  and  are  in  tho 
nature  of  confidential  communications.  It  will 


be  prejudicial  to  tho  public  service  to  allow  such 
reports  to  become  liable  to  inspection  by  litigants 
in  any  proceedings  at  law  touching  tho  matters 
therein  reported.’* 

It  is  obvious  that  if  communications  contained 


in  reports  of  the  nature  mentioned  in  this  affidavit 
should  be  held  liable  to  inspection  there  would  be 
greut  danger  of  producing  a result  which — to  use 
the  words  of  Lord  Lyndhurst  in  Smith  v.  The  Eaal 
India  Company  (1  Phillips,  50) — would  be  “to 
restrain  the  freedom  of  the  communications,  and 
to  render  them  moro  cautious,  guarded,  and  re- 
served ” than  they  otherwise  would  be  between  the 
officers  of  Her  Majesty,  and  thereby  do  “injury 
to  the  public  interest.” 

It  is  contended  by  the  plaintiffs  that  the  affi- 
davit is  faulty  in  various  respects,  the  prin- 
cipal objection  taken  by  them  being  that  it  is 
not  for  tbe  Secretary  of  the  Admiralty  to 
judge  whether  the  inspection  would  or  would 
not  be  prejudicial  to  tbe  public  service,  but  that 
it'  is  a matter  upon  whicii  the  court  is  to  form 
and  express  its  own  opinion.  And  it  is  also  con- 
tended that  if  it  would  be  prejudicial  to  the  public 
service  to  allow  inspection  of  any  particular  por- 


tion of  the  document,  that  part  of  it  ought  to  bo 
scaled  up,  and  tho  other  part  left  open  for  inspec- 
tion. It  has  moreover  been  argued  that  the  affi- 
davit is  also  deficient  in  this  respect,  that  it  does 
not  state  that  in  this  particular  case  the  production 
of  these  reports  would  be  prejudicial  to  the  public 
service,  but  places  tho  present  case  in  a category 
of  cases,  of  which  it  may  bo  predicated  that  in  such 
cases  the  production  of  such  reports  would  be 
prejudicial  to  the  public  service. 

Now,  it  ap|>e&rs  to  me  that  the  principle  upon 
which  this  case  ought  to  be  decided  has  been 
laid  down  in  the  caso  of  Beatson  v.  Skene 
(5  H.  & N.  838;  29  L.  J.  m,  Ex.),  which 
was  referred  to  by  the  learned  advocate  for 
the  Admiralty.  That  was  a caso  in  which  a 
single  judge,  Baron  BnumveU,  bud  held  at  Nisi 
Prins,  that  a communication  in  answer  to  the 
Secretary  of  War  was  a privileged  communication, 
and  could  not  be  produced  in  evidence  without  the 
consent  of  the  Government.  Upon  motion  for  a 
new  trial  tho  matter  came  before  tho  full  court,  aud 
the  opinion  of  Baron  Bramwell  was  sustained 
by  the  Court  of  Exchequer.  During  tho  course  of 
the  judgment  I find  the  following  passage  : — “ We 
are  of  opinion  that  if  the  production  of  a State 
paper  would  be  injurious  to  the  public  service,  tho 
general  public  interest  must  be  considered  para- 
mount to  tho  individual  interests  of  a suitor  in  a 
court'  of  justice.”  Then  follow  these  important 
words : — “ And  tho  question  then  arises,  how  is 
this  to  be  determined  ? It,  is  manifest  it  must  be 
determined,  either  by  the  presiding  judge  or  by 
the  responsible  servant  of  the  Crown,  in  whose 
custody  tho  paper  is.  The  judge  would  be  unable 
to  determine  it  without  ascertaining  what  the 
document  was,  and  why  the  publication  of  it  would 
bo  injurious  to  the  public  service,  an  inquiry  which 
cannot  take  place  in  private,  and  which,  taking 
place  in  public,  may  do  all  the  mischief  which  it  is 
proposed  to  guard  against.  It  appears  to  us, 
therefore,  that  the  question,  whether  tho  pro- 
duction of  tho  document  would  be  injurious  to 
the  public  service,  must  be  de:ermined,  not 
by  the  judge,  but  by  the  head  of  the  depart- 
ment having  tho  custody  of  the  paper,  and  if  lie  is 
in  attendance,  and  states  that,  in  his  opinion,  the 
production  of  that  document  would  be  injurious 
to  the  public  service,  we  think  the  judge  ought 
not  to  compel  production  of  it.” 

It  appears  to  me  that  nothing  has  been 
urged  before  me  which  is  sufficient  to  take  the 
present  case  out  of  the  operation  of  the  prin- 
ciple here  laid  down.  It  is  true  that  in 
this  case  Mr.  Vernon  Lushington  has  made 
a statement  in  an  affidavit  instead  of  orally.  I 
cannot  sec  that  that  makes  any  difference  as  to 
the  principle  to  be  applied  to  the  case;  and  in  this 
case  the  heads  of  the  department  —for  so  1 read  the 
affidavit  of  Mr.  Lushington  —that  is  to  say,  the 
Lords  of  tho  Admiralty  nave  distinctly  suited  that 
it  will  be  prejudicial  to  the  public  service  to  allow 
such  reports  to  become  liable  to  inspection  by 
litigants  in  any  proceedings  at  law  touching  the 
matters  therein  reported. 

I do  not  see  on  what  evidence  the  court,  acted 
in  the  case  referred  to  of  Beatson  v.  Skene,  when  it 
came  to  the  conclusion  that  the  bead  of  tho  depart- 
ment objected  to  produce  tbe  document  asked  for. 
It  is  not  one  therefore,  which,  on  the  question 
of  what  evidence  will  justify  me  in  refusing 
to  order  the  production  of  the  document 
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forma  a precedent  for  the  case  now  before  me; 
but  agreeing  as  I do  with  the  principles  laid  down 
in  that  case,  and  feeling  it  to  bo  ray  duty  to  follow 
the  opinion  of  the  Court  of  Exchequer  on  such  a 
question  as  the  admissibility  of  evidence ; upon 
these  grounds  I must  reject  the  application  now 
made  to  me — that  is,  that  part  which  relates  to  the 
inspection  of  the  reports  made  by  the  defendants 
or  either  of  them,  to  the  Lords  Commissioners  of 
the  Admiralty. 

I have  already  granted  the  'application  as  far  as 
the  inspection  of  the  lo/j  is  concerned,  and,  there* 
fore,  there  is  no  necessity  for  repeating  anything 
upon  that  point. 

Solicitors  for  the  plaintiffs,  Pritchard  and  Sons. 

Proctor  for  the  defendant.  The  Admiralty 
Proctor. 


Saturday,  Nov.  21,  1874. 

Tub  Dannebrog. 

Admiralty  Court  Ad  1861,  sect.  6 — Jurisdiction — 
Breach  of  contract  before  goods  loaded. 

The  High  Court  of  Admiralty  has  no  jurisdiction 
to  entertain  a suit  for  breach  of  contract  under 
the  Admiralty  Court  Act  1861  (24  Vid.  c.  10), 
sect.  6,  where  the  breach  occurs  before  the  goods 
are  Uulen  on  board  the  vessel  which  under  the 
contrad  afterwards  carries  the  goods  into  a port 
in  England  or  Wales. 

This  was  cause  of  damage  to  cargo  arising  out 
of  breach  of  contract  or  duty  instituted  under 
the  6th  section  of  the  Admiralty  Court  Act  1861, 
on  behalf  of  Messrs.  John  S.  De  Wolff  and  Co., 
of  London,  merchants,  against  the  foreign  ship 
Dannebrog,  and  it  now  came  before  the  court 
upon  motion  on  behalf  of  the  defendants  “ to 
reject  the  2nd  and  3rd,  and  to  direct  the  amend- 
ment of  the  6th  and  9th  articles  of  the  petition, 
on  the  ground  that  the  court  has  no  jurisdiction 
to  try  the  claim  made  by  the  said  2nd  and  3rd 
articies.”  The  petition  was,  so  far  as  is  material, 
as  follows : 

1.  By  charter-party,  dated  the  29th  May  1874,  between 
H.  Jorgensen,  the  master  of  the  above  named-foreign 
vesnel  Dannebrog  and  the  plaintiffs  (charterers) ; it  was 
mutually  agreed  that  the  said  vessel  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  should 
with  all  convenient  dispatch  proceed  to  Moses  River, 
county  of  Halifax,  Nova  Scotia,  or  eo  near  therennto  as  she 
might  safely  get,  and  there  load  always  afloat  from  the 
charterers'  agents  a foil  and  oomplete  cargo  of  birch 
timber,  deals,  boards,  other  woods,  goods,  lawful 
merchandise,  deal  ends,  lath-wood  palings,  laths  for 
broken  stowage,  which  the  charterers  bound  themselves 
to  ship,  not  exceeding  what  she  could  reasonably  stow  or 
carry  over  and  above  her  tackle,  apparel,  provisions  and 
furniture,  and  being  so  loaded  should  therewith  proceed 
to  Liverpool,  Clyde?  or  Bristol  Channel,  a direct  port, 
orders  on  signing  bills  of  lading  and  discharge  at  a dock 
as  ordered  on  arrival  by  charterers'  agent,  or  so  near 
thereunto  as  she  might  safely  get,  and  deliver  the  same 
on  being  paid  freight  as  therein  mentioned  ; and  by 
indorsement  on  the  said  charter-party,  dated  the  27th 
June  1874,  it  was  mutually  agreed  between  the  said 
master  and  the  plaintiffs  that  the  Dannebrog  should  if 
required  call  at  Penarth  Roads  for  orders,  and  also  give 
option  of  discharging  at  Gloucester ; and  that  should 
vessel  require  to  lighter  port  cargo  to  enable  her  to  go 
up  to  Gloucester,  the  charterers  should  pay  the  expenses 
of  said  lighterage  and  other  expenses  as  therein  men- 
tioned. 

2.  Ip  accordance  with  the  said  charter-party  tho 
plaintiffs  provided  a full  and  complete  cargo  of  birch 
timber,  and  other  wood  goods  ready  to  be  shipped  on 


board  tho  Dannebrog  at  the  usual  loading  place  in 
Moees  River  ; and  it  became  and  was  the  duty  of  the 
master  of  the  Dannebrog  to  proceed  with  the  said 
vessel  to  Moses  River  and  to  the  usual  loading  place 
there,  and  to  load  the  said  cargo ; but  although  all  con. 
ditions  were  fulfilled,  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  have  the  said  charter-party 
performed  and  to  have  the  said  vessel  proceed  to  Moees 
River  and  to  the  usual  loading  place  there,  and  to  load 
the  said  cargo  and  although  she  ooold  have  safely 
proceeded  to  Moses  River,  and  to  tho  said  usual  loading 
pUce,  and  could  have  there  loaded  the  said  cargo  always 
afloat,  the  said  master  proceeded  with  the  said 
vessel  to  Necum  Tanok  Bay,  which  is  a plane  not  in  but 
short  of  Moses  River,  and  there  anchored  the  said 
vessel,  and  neglected  and  refused  to  proceed  with  the 
said  vessel  to  Moses  river  and  to  the  said  usual  loading 
place. 

3-  The  agents  of  the  plaintiffs  thereupon,  under  pro- 
test, loaded  the  said  vessel  in  Necum  Tanok  Bay,  with  a 
full  and  complete  cargo  of  birch  timber  and  other  wood 
goods,  as  specified  in  the  said  charter-party  ; but  by 
reason  of  the  Baid  refusal  the  plaintiffs  were  put  to 
expenses  in  lightering  the  said  cargo  and  other  expenses 
which  they  would  not  have  incurred  if  the  said  vessel  had 
proceeded  to  Moses  River  and  there  loaded  her  cargo  ; and 
by  reason  of  snch  refusal  andof  the  said  vessel  having  been 
driven  oshoreowingtoN4cum  Tanck  Bay  beingan  exposed 
anchorage,  a ranch  longer  time  was  consumed  in  loading 
tho  said  cargo  than  would  have  been  consumed  in  load- 
ing the  same  had  the  said  vessel  proceeded  to  Moses 
River  and  there  loaded  her  said  cargo  in  accordance 
with  the  said  charter-party  ; and  'the  said  vessel  did  not 
sail  on  and  complete  her  voyage  and  deliver  cargo  so  soon 
ss  she  would  nave  done  had  she  proceeded  to  Moses 
River. 


4.  When  the  said  cargo  had  been  so  loaded,  as  afore- 
said, on  board  the  Dannebrog , her  said  roaster  signed 
and  delivered  to  the  plaintiffs  four  bills  of  lading  of  the 
samo  tenour  and  date  whioh  were  and  are  in  the  words 
and  figures  following,  that  is  to  say  : 

“ Shipped  in  good  order  and  condition  by  J.  and  E.  de 
Wolff  and  Co.,  Halifax,  in  and  upon  the  good  ship  or 
vessel  called  the  barque  Dannebrog , whereof  Jorgensen 
is  master  for  this  present  voyage,  or  whoever  else  may  go 
as  master  in  the  said  ship,  and 
now  lying  in  the  port  of 
Moses  River,  N.  8.,  and 
bound  for  Penarth  for  orders 
to  discharge  in  port  in  the 
Bristol  Channel,  including 
Gloucester,  444  pisoos  of  birch 
timber  227JI  tons,  2800  pull- 
ings, 613  deal  ends,  216  boards, 
5435  pieces  of  deals  being 
marked  and  numbered  as  per  margin,  and  are  to  be 
deliyered  in  the  like  good  order  and  condition  at  the  afore- 
said port  in  Bristol  Channel  (all  and  every  tho  dangers 
and  accidents  of  the  seas  and  navigation  of  whatsoever 
nsturo  or  kind  excepted)  unto  Mesnrs.  John  S.  de  Wolff 
and  Co.,  or  [to  their  assigns,  freight  for  the  said  goods  to 
be  paid  st  freight  and  a11  other  terms  as  per 

charter  party  with  average  accustomed.  In  witness 
whereof  tne  master  or  agent  of  the  said  ship  or  vessel 
hath  affirmod  to  four  bills  of  lading  all  of  this  tenour  and 
date,  one  of  whiah  bills  being  accomplished,  the  rest  to 
stand  void.  Dated  in  Moses  River,  N.  S-,  23rd  July, 
1864. 

" Signed  under  protest, 

“ Measure  and  quality  unknown. 

H.  Joroinsbw.” 


444  pcs.  birch  timber 
2271$  tons, 

5435  pcs.  deni,  containing 
194,57  superficial  feet. 
613  deal  ends,  contg. 

7519  feet. 

2161  spruce  boards, 
containing  23128ft. 

2800  pailiags. 


5.  The  said  vessel  subsequently  sailed  with  the  said 
cargo  to  and  in  pursnanoe  of  orders  which  were  duly 
given  by  or  on  benalf  of  the  plaintiff,  arrived  with  the 
said  cargo  at  Gloucester,  but  although  one  of  the  said 
bills  of  lading  was  dnly  presented  to  the  said  master,  and 
delivery  of  the  Raid  oargo  wap  demanded  on  behalf  of  the 
plaintiffs  and  the  freight  for  the  carriage  of  the  said 
cargo  was  duly  paid  to  the  said  master,  ana  all  conditions 
were  fulfilled,  and  all  times  elapsed  and  all  things  hap- 
pened neceaoary  to  entitle  the  plaintiffs,  and  although 
the  plaintiffs  became  entitled  to  have  all  the  said  cargo 
delivered  in  accordatioe  with  the  terms  of  the  said  bill  of 
lading,  the  master  of  the  said  ship  refused  and  neglected 
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to  deliver  a large  portion  of  the  said  cargo  in  accordance 
with  the  aaid  bills  of  lading. 

6.  The  plaintiffs  were  at  the  time  of  the  said  refusal  of 
the  said  master  to  go  to  Moses  River,  and  thenceforth 
down  to  and  at  the  time  when  they  became  entitled  as 
aforesaid  to  have  the  said  cargo  delivered  at  Gloucester, 
the  owners  thereof  within  the  meaning  of  sect.  6 of  the 
Admiralty  Court  Act,  1861. 

7.  By  reason  of  the  several  breaches  of  duty  and 
breaches  of  oontraot  hereinbefore  stated,  the  nlaintiffs 
have  sustained  damage  by  loss  of  market  for  their  Baid 
cargo,  have  lost  the  said  portion  of  cargo,  and  have  other- 
wise incurrod  great  losses  and  ezponses. 

Cohen,  Q.  C.  and  \V.  0.  F.  PkiUimore  for  the 
defendants  in  objection  to  the  petition. — The  court 
has  no  jurisdiction  over  a claim  of  this  nature. 
The  breach  of  contract  complained  of  is  a breach 
of  charter-party  in  not  proceeding  to  the  agreed 

lace  of  loading  before  the  goods  were  put  on 

oard,  and  before  the  bills  of  lading  were  signed. 
The  bill  of  lading  being  a contract  to  perform 
something  after  the  goods  are  put  on  board  can 
have  and  has  no  reference  to  the  terms  of  the 
charter-party  relating  to  acts  to  be  done  before  the 
loading,  and  consequently  this  breach  cannot  iu 
any  way  be  said  to  be  a breach  of  the  contract 
contained  in  the  bill  of  lading.  The  jurisdiction  is 
wholly  conferred  by  the  Admiralty  Court  Act 
1801  (24  Viet.  c.  10),  sect.  6,  and  the  question  is 
whether  the  breach  comes  within  that  section 
which  enacts  that  this  court  “ shall  have  jurisdic- 
tion over  any  claim  by  the  owner  or  consignee  or 
assignee  of  any  bill  of  lading  of  any  goods  carried 
into  any  port  in  England  or  Wales  in  any  ship  for 
damage  done  to  the  goods  or  any  part  thereof  by 
the  negligence  or  misconduct  of  or  for  auy  breach 
of  duty  or  breach  of  contract  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship."  The  claim 
made  by  tho  second  and  third  acts  of  the  petition 
is  not  for  " damage  done  to  tho  goods,"  but  is  for 
“ breach  of  contract  on  the  part  of  the  owner, 
master,  or  crew."  These  words  are  wide,  but  they 
must  have  some  limit.  It  has  been  laid  that  the 
court  has  no  jurisdiction  over  a claim  brought 
exclusively  on  charter-parties,  although  it  lias 
jurisdiction  over  actions  upon  bills  of  lading  and 
tor  breaches  of  duty  on  the  part  of  tho  shipowner 
in  relation  to  the  goods  carried  by  him  in  Englund 
or  Wales.  In  The  Kusan  (Br.  & Lush.  1)  the 
contract  was  by  one  charter-party  to  carry  an 
outward  cargo,  deliver  it  abroad,  and  carry  back 
to  this  country  a homeward  cargo;  the  outward 
cargo  was  not  delivered  according  to  contract ; the 
homeward  cargo  was  carried  into  an  Euglish  port, 
but  it  was  held  that  there  was  no  jurisdiction  over 
the  breach  of  contract  as  to  the  outward  cargo,  as 
the  breach  to  give  jurisdiction  must  relate  to  the 
goods  carried  into  the  Euglish  port.  In  The  St. 
Cloud  (Bro.  A Lush,  4,  14;  8 L.  T.  Rep.  N.  S. 
54;  1 Mar.  Law  Cas,  O.  S.  309)  Dr.  Lushington 
says,  “ The  statute  is  remedial.  The  short  delivery 
of  goods  brought  to  this  country  in  foreign  ships 
or  their  delivery  in  a damaged  state,  was  frequently 
a grievous  injury  for  which  there  was  no  practical 
remedy ; for  the  owners  of  such  vessels  being 
resident  abroad,  no  action  could  be  successfully 
brought  against  them  in  a British  tribunal."  This 
shows  the  object  of  the  statute,  and  that  it  refers 
entirely  to  the  goods  brought  into  this  country, 
and  to  tho  contract  under  which  they  are  brought; 
and  tho  jurisdiction  must  be  taken  to  be  limited 
by  the  subject-matter  in  relation  to  which  the 
statute  was  intended  to  supply  a remedy  (Simpson 
v.  Blues,  ante  voL  1,  p.  326 ; L,  Rep.  7 C.  P.  290, 


294;  26  L.  T.  Rep.  N.  S.  697.  In  The  Pieve 
Superiore  ( ante  p.  319 ; 30  L.  T.  Rep.  N.  S.  97), 
the  Privy  Council  say,  44  The  Legislature  has 
used  the  words  * carried  into  any  port  in 
England  or  Wales,’  and  may  have  done  so 
designedly  to  meet  cases  of  the  kind  to  which 
reference  has  just  been  made  (refusal  to  carry  on). 
It  has  said  nothing  of  delivery,  nor  of  the  purpose 
for  which  the  goods  may  be  carried  into  port.  The 
eneral  words  of  the  clause  * any  claim  for  any 
reach  of  contract  on  the  part  of  the  owner  Ac.,  of 
the  ship  * must  undoubtedly  be  construed  to  have 
relation  to  the  contract  in  the  bill  of  lading." 
The  statute  refers  only  to  the  bill  of  lading,  and 
not  in  any  way  to  the  charter  party ; the  charterer 
therefore,  as  charterer,  can  have  no  locus  standi  in 
this  court.  The  word  44  contract  ” does  not  include 
every  coutract,  but  only  such  as  is  in  the  bill  of 
lading,  and  therefore  one  which  is  entered  into 
after  the  goods  are  put  on  board.  Iu  no  case  cau 
there  be  a claim  under  a charter-party  unless  the 
charterer  is  also  holder  of  the  bill  of  lading.  [Sir 
R.  Piiillimore. — In  the  cases  arising  out  of  the 
German  War  the  claims  were  nearly  all  mado  by 
the  consignees  or  assignees  of  the  bills  of  lading, 
aud  arose  under  charter-parties  : See  The  H enrich, 
ante  vol.  1,  p.  79 ; L.  Rep.  3 Adm.  A Ecc.  424  ; 24 
L.  T.  Rep.  N.  S.  915;  The  Wilhelm  Schmidt,  ante 
vol.  1,  p.  82  ; 25  L.  T.  Rep.  N.  S.  34;  The  Express, 
ante  vol.  1,  p.  355 ; L.  Rep.  3 Adm.  A Ecc.  597 ; 
26  L.  T.  Rep.  N.  S.  956.]  In  those  cases  the 
damage  arose  after  tho  goods  were  shippod, 
not  before,  as  iu  this  case.  Moreover,  the  suits 
were  really  brought  in  these  cases  on  the  bills 
of  lading,  because  the  terms  of  the  charter- 
parties  which  bad  beeu  broken  were  by  reference 
incorporated  in  the  bills  of  lading ; here  no  such 
incorporation  could  take  place,  as  the  bills  of 
lading  did  not  exist  when  the  breach  occurred. 
The  breach  of  contract  complained  of  does  not 
relate  to  goods  carried  into  England  or  Wales, 
but  to  a broach  of  au  agreement  by  which 
the  shipowner  was  to  proceed  to  Moses  River 
before  the  goods  were  put  on  board.  Ii  the  vessel 
had  not  only  broken  her  charter-party  by  not  going 
to  Moses  River  at  all  but  hud  loaded  no  cargo,  this 
court  would  have  had  no  jurisdiction.  It  cannot 
be  contended  that  because  events  havo  happened 
after  the  breach  complained  of,  which  give  tho 
court  jurisdiction  over  other  breaches,  it  can  take 
jurisdiction  over  the  earlier  event.  Simpson  v. 
Blues  (uhi  sup.)  and  Cargo  Ex  Argos  (ante 
vol.  1,  p.  579;  L.  Rep.  5 P.  C.  148;  28  L.  T.  Rep. 
N.  S.  745),  although  conflicting  decisions  as  to  the 
jurisdiction  of  the  County  Courts,  agree  as  to  the 
fact  that  the  Admiralty  Court  has  no  jurisdiction 
over  clauses  arising  out  of  charter-parties  only. 
It  is  clear  that  the  construction  of  the  words 
"breach  of  contract”  iu  the  6th  section  of  the 
Admiralty  Court  Act  1861,  must  be  limited ; and 
we  submit  that  the  true  construction  is  that  the 
contracts  over  which  this  court  has  jurisdiction  are 
such  as  are  contained  in  bills  of  lading,  or  such  as 
might  bo  contained  in  a bill  of  lading.  In  so  far 
as  a charter-party  contains  stipulations  to  bo  per- 
formed prior  to  the  loading  of  cargo,  it  is  not 
cognisable  here ; but  those  terms  of  a charter- 
party  or  bill  of  lading,  under  which  goods,  after 
they  have  been  loaded,  are  to  be  carried  into  au 
English  port,  may  be  enforced  in  this  court. 

C.  llassvil,  Q.C.  and  E.  C.  Clarkson  for  the 
plaintiffs  in  support  of  the  petition. — Tho  cases 
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cited  are  not  in  point,  and  the  question  must  be 
decided  upon  the  construction  of  the  statute 
itself.  If  the  plaintiffs  can  bring  the  case  within 
the  words  of  the  Act  he  is  cntided  to  his  remedy 
at  the  hands  of  tho  court.  Tfceaefeudants  under- 
took by  their  charter-party  to  load  the  cargo  at  a 
specified  place,  ho  does  not  load  it  at  that  place 
hut  at  another  place,  and  so  breaks  his  contract ; 
this  contract  so  broken  was  a contract  relating  to 
goods  which  have  been  carried  into  a port  in 
Knglaud  or  Wales.  [Sir  R.  Phillimore. — If  the 
breach  had  occurred,  and  the  contract  had  not 
been  carried  out  further,  should  I have  had 
jurisdiction  ?]  We  must  admit  that  you  would  not. 
[Sir  R.  Ph iu.1  more. -“Then  this  is  in  reality  a 
claim  in  relation  to  the  carriage  of  goods  which 
at  the  time  the  claim  arose  had  never  been 
carried.}  Such  a claim  is  within  the  words  of  the 
statute.  It  may  well  he  that  the  jurisdiction 
conferred  by  the  statute  is  to  be  taken  with 
certain  limitations;  but  the  conditions  required  by 
statute  clearly  express  that,  the  question  for  the 
court  to  consider  is  not  the  time  when  they  were 
complied  with,  but  whether  they  have  in  fact  been 
complied  with.  At  the  time  of  the  breach  tho 
court  would  have  no  jurisdiction,  it  is  true,  and 
could  have  acquired  no  jurisdiction  if  the  goods 
had  not  been  carried  into  a port  in  England  or 
Wales;  but  they  have  been  so  carried,  and  hence 
within  the  express  words  of  the  statute  there  is 
jurisdiction.  [Sir  R.  Piiillimoke. — Only  three 
persons  can  claim  under  this  section,  the  ownors, 
the  consignees,  or  the  assignees  of  the  bill  of 
lading.  The  claim  of  the  two  latter  ran  only 
nri.-c  under  a bill  of  lading,  as  nobody  becomes 
either  consignee  or  assignee  uutil  the  bill  of  lading 
i«  signed.]  The  plaintiff  claims  as  owner  of  the 
goods,  and  his  contract  is  contained  in  the 
charter-party.  [Sir  R.  Phillimore. — All  refer- 
ence to  the  charter-party  is  omitted  in  the 
section.  Does  not  this  appear  to  be  inten- 
tional?] Iu  The  Danzig  (Bro.  & Lush,  102), 
Dr.  Lushington  said,  M I think  the  intent  of  the 
^atute  is  to  give  a remedy  to  the  owner  or  con- 
signee whenever  the  ship  arrives  in  a British  port, 
and  the  cargo  is  unduly  delivered  in  consequence 
of  a breach  of  contract  or  duty  on  the  part  of  the 
owner,  master  or  crew  of  the  ship.  The  intention 
is  sufficiently  expressed;  the  term  4 carried'  means 
‘carried  or  to  bo  carried.’”  A charter-party  is 
just  as  much  a contract  to  carry  goods  as  a bill  of 
adiug,  and  if  a charterer  were  to  put  his  own 
goods  on  board,  the  bill  of  lading  would  be  nothing 
more  than  a rccoipt  for  the  goods  ; in  point  of  fact, 
there  need  be  no  bill  of  lading  at  all;  still,  in  such 
a case,  this  court  would  have  jurisdiction  if  the 
goods  were  damaged.  Any  contract  relating  to  the 
carriage  of  goods  must  necessarily  relate  to  the 
loading  of  the  goods.  A charter-party  may  con- 
tain stipulations  as  to  ventilation,  Ac.,  ntid  these 
are  never  contained  in  a bill  of  lading,  and  yet  the 
owner  of  the  goods  could  recover  for  damage  done 
by  breach  of  these  stipulations  in  this  court,  and 
he  must  sue  under  the  charter-party.  In  contem- 
plation of  law,  the  contract  to  carry  is  complete 
when  the  charter-party  is  entered  into;  and  any 
breach  of  that  contract,  resulting  in  damage  to  the 
got  ds  or  lass  in  respect  thereof,  may  be  proceeded 
for  in  this  court,  provided  that  conditions  of  tho 
statute  arc  complied  with. 

Cohen,  Q.C.  in  reply. 

SirR.  Piiillimoke. — This  is  a question  relating 
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to  pleading,  but  it  raises  a very  difficult  point  in  the 
construction  of  a statute,  which  the  court,  if  it  had 
the  option,  would  be  unwilling  to  decide. 

The  second  and  third  articles  of  the  petition  state 
in  substanco  a breach  of  contract,  upon  the  ground 
that  the  cargo  was  uot  put  on  bourd  at  a place 
called  Moses  River,  whore  it  was  contracted  to  bo 
put  on  board,  and  it  is  said  that  under  the  Admi- 
ralty Court  Act  1861  I have  authority  to  enter- 
tain the  claim.  The  words  of  sect.  6 of  tho  statute 
are  44  by  the  negligence  or  misconduct  of,  or 
from  any  breach  of  duty  or  breach  of  contract 
on  tho  part  of  tho  owner,  master,  or  crew  of  the 
ship.” 

It  is  not  denied  that  these  words,  “breach  of 
contract,”  must  be  construed  with  some  reasonable 
limitation.  It  cannot  be  a breach  of 44  any  conti  act.” 
The  question  the  court  has  to  decide  is  whether 
these  words  will  include  a case  in  which  the  breach 
of  contract  took  place  before  the  goods  were  put  ou 
board.  I do  not  deny  that  there  is  great  difficulty 
in  arriving  at  any  satisfactory  conclusion  upon  tho 
construction  of  this  statute,  but  I do  not  think 
that  in  the  sense  in  which  the  statute  ought  to  be 
interpreted  for  the  purposes  of  this  case,  there  i* 
here  a breach  of  contract  arising  out  of  the  car- 
riage of  goods,  but  rather  a breach  arising  out  of 
an  obligation  to  be  performed  befure  the  goods 
were  shipped ; and  my  opinion  is  that  the  breach  of 
such  an  obligation  is  not  the  breach  of  contract  the 
statute  refers  to. 

I must  therefore  order  the  petition  to  lie  per- 
formed by  striking  out  the  second  and  third 
articles. 

Solicitors  for  the  defendants,  IngUdew , Ince,  and 
Greening. 

Solicitors  for  the  plaintiffs,  Gregory,  Roiccliffe, 
and  Co. 
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Dec.  4 and  5,  1874. 

OX  APl’EAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

(Present:  The  Right  Hons.  Sir  James  W.  Colvile, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  and 
Sir  Robert  P.  Collier.) 

The  Hibernia. 

Collision — Lights  — Regulation*  for  preventing  col - 
lision  — Effect  of  infringement  of  — Merchant 
Shipping  Act  1873  (36  87  Viet.  c.  85),  s.  17. 

Where  a collision  occurs  at  night,  and  the  lights  of 
one  of  the  ships  are  not  burning  at  the  time  when 
the  vessels  come  in  sight,  and  the  court  is  not  satis • 
Jicd  that  the  want  of  those  lights  is  occasioned  by 
circumstances  over  which  the  crew  of  the  ship 
had  no  control,  she  must,  even  if  the  want  of 
the  lights  did  not  contribute  to  the  collision, 
he  held  to  blame  under  the  Merchant  Shipping 
Act  1873,  sect.  17,  which  provides  that  “ If  in 
any  case  of  collision  it  is  proved  to  the  court 
before  which  the  case  is  tried  that  any  of  the 
Regulations  for  Preventing  Collisions,  contained 
in  and  made  under  the  Merchant  Shipping 
Acts  1851  to  1873,  have  been  infringed,  the  ship 
by  which  such  regulation  shall  be  inf  ringed  shall 
be  deemed  to  be  in  fault,  unless  it  is  shown  to 
the  satisfaction  of  the  court  that  the  circumstance* 
of  the  case  made  a departure  from  the  regulations 
necessary 
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The  Merchant  Shipping  Act  1873,  $.  17,  renders  it 
necessary  for  the  court , in  every  cause  of  collision, 
to  inquire  whether  there  has  been  an  infringement 
of  a regulation,  and,  if  so,  whether  the  circum- 
stances rendered  a departure  from  the  regulations 
necessary. 

Although  a ship  must  be  deemed  in  fault  for  an 
infringement  of  the  regulations  preceding  but 
not  occasioning  the  collision  under  'The  Merchant 
Shipping  Act  1873,  s.  17,  she  is  not  necessarily 
wholly  in  fault;  but  if  the  other  ship  has  been 
guilty  of  negligence,  or  a breach  of  the  regula- 
tions, the  latter  will  also  be  held  to  blame,  and 
the  damages  divided  between  them. 

This  was  an  appeal  from  a decree  of  the  High 
Court  of  Admiralty  of  England,  in  a cause  of 
damage  promoted  by  the  owners  of  the  cargo  lately 
laden  on  board  the  British  Banner,  the  respon- 
dents, against  the  steamship  Hibernia  and  her 
owners,  the  appellants,  in  respect  of  the  loss  of  the 
cargo  belonging  to  the  respondents  by  reason  of  a 
collision  between  the  two  vessels. 

The  case  of  the  respondents,  as  set  out  in  their 
petition,  filed  in  the  High  Court  of  Admiralty 
was  substantially  as  follows  : 

The  barque  British  Banner  left  the  Commercial 
Docks,  in  the  Port  of  London,  on  the  22nd  Oct. 
1873,  with  a crew  of  ten  hands  and  laden  with  a 
cargo  of  iron,  bound  for  Nowcastle-on-Tyne. 

About  8 p.m.  of  the  next  day,  the  23rd,  she,  in 
the  course  of  her  voyage,  was  in  about  midchannel 
between  the  Ship  Wash  Light  and  Orfordncss. 
The  wind  was  about  west.  The  weather  wns  very 
fine  and  clear,  the  tido  was  flood,  of  the  force  of 
between  two  and  three  knots  an  hour.  Too 
British  Banner  was  under  two  topsails,  foresail, 
mainsail,  and  mizen,  and  foretopmast  staysails, 
sailing  about  nor  h-:ast  by  north,  making  about 
seven  knots  an  hour,  with  a good  look-out.  The 
respondents  then  proceeded  to  plead  in  these 
words : 

3.  The  regulation  lights  of  the  British  Banner  bad 
been  duly  exhibited  on  board  her  between  5 and  l*  p.m.  of 
the  same  day,  and  burnt  brightly  then  and  thenceforth 
until  within  a frw  minutes  from  the  time  of  the  collision 
hereinafter  stated,  an  1 the  plaintiff*  believe  and  aver 
that  they  continued  in  thoir  places  burning  brightly  from 
th#  time  when  they  were  first  exhibited  &a  aforesaid  till 
the  time  of  the  raid  collision.  The  plaintiffs  farther  say 
that,  even  if  they  did  not  continne  so  burning,  the  weather 
was  such  that  the  British  Banner  could  bo  clearly  noen 
for  a distanco  of  upwards  of  a mile. 

The  caso  of  the  respondents  was  further  that,  in 
the  circumstances  above  stated,  those  on  board 
the  British  Banner  observed  a white  and  a green 
light  (the  lights  of  the  Hibernia)  about  a mile  off, 
and  about  two  points  on  the  starboard  bow.  That 
the  British  Banner  kept  her  course,  while  the 
Hibernia  came  on,  continuing  to  exhibit  her  green 
light  for  some  time,  and  then  suddenly  showed  her 
red  light,  and,  though  loudly  hai'ed  by  those  on 
board  the  British  Banner,  utmost  directly  after 
came  at  a great  rate  of  speed  into  and  very  violently 
struck  her  with  the  stem,  near  her  starbourd  cat- 
head, doing  her  such  damage  that  she  sank  at 
once,  and  her  master  and  five  others  of  her  crew 
were  drowned. 

The  respondents  charged  the  Hibernia  with  not 
keeping  a good  look-out,  with  improperly  porting, 
and  with  not  complying  with  the  16th  article  of 
the  Regulations  for  Preventing  Collisions  at  Sea. 

The  case  of  the  appellants,  the  owners  ol  the 
Hibernia,  as  set  forth  iu  their  answer,  was  that  the 


Hibernia,  a screw  steamship  of  about  512  tons 
register,  with  her  master  and  a crew  of  twenty-nine 
hands,  a general  cargo,  and  nineteen  passengers, 
left  Dundee  on  the  22nd  Oct.,  bound  for  London. 

Their  answer  then  alleged  as  follows : 

About  7.50p.m.  of  the  23rd  Oct.  the  said  steamship  was 
nearly  abreast  of  the  Ship  Wath  Light  Ship.  The  wind 
waa  about  north  -west,  blowing  a fre&h  breeze,  the  night 
was  dark  but  clear,  and  the  tido  was  about  one  hour 
flood  and  of  tho  force  of  from  two  to  throe  knots  an 
hour.  The  Hibernia  was  steaming  about  south-west,  and 
making  about  eleven  and  a half  knots  an  hour,  and  carried 
her  proper  regulation  eido  and  masthead  light*,  whioh 
were  properly  placed  and  fitted  and  burning  brightly,  and 
a good  lookout  wan  kept  on  board  her.  About  this  time 
tbe  look-out  forward  reponed  a vessel  ahead  with  no  light. 
The  chief  officer,  who  w;\«  on  the  bridge  at  the  time,  saw 
the  vchhcI  no  reported  right  ahead,  but  without  any  light 
visible  on  board  of  her.  The  said  vessel  afterwards 
proved  to  be  the  barnuo  British  Banner,  the  cargo  of 
which  tho  plaintiffs  alb  go  themsolve*  to  be  tho  owners 
of.  In  conieqtioncu  of  the  durkue*s,  and  tho  absence  of 
ar.y  light  on  board  of  the  said  barque,  tho-e  on  board  the 
Hibernia  supposed  that  the  barnue  tus  going  in  the  samo 
direction  as  the  Uibsmia,  and  tho  chief  oiK  -er  of  the 
Hibernia  had  tho  i-toamoi's  helm  put  to  port  in  order  to 
pa?*  clear  of  the  barque.  It  was  not  known  that  tho 
BritUh  Banner  was  approaching  tho  steamer  until  the 
vessels  were  very  m-ar  t-gether,  when  the  steamer's  holrn 
was  put  hard  to  i>ort,  aud,  seeing  that  there  was  then 
danger  of  collision,  her  enginos  were  stopped.  The  British, 
Banner  starboarded  her  holm  and  the  two  ves*eU 
came  into  collision,  the  stem  and  port  bow  withal  of 
the  steamer  striking  the  starboard  bow  of  the  British 
Banner. 

The  appellant  s charged  the  British  Banner  with 
not  having  proper  regulation  lights  duly  exhibited, 
with  not  keeping  a proper  look-out,  and  with  star- 
boarding, and  further  with  being  **  in  fan  ltwithin 
tbe  meaning  of  the  17th  clause  of  56  & 37  Viet.  c. 
85,  for  infringing  the  Regulations  for  Preventing 
Collisions  at  Sea  by  neglecting  to  carry  proper 
side  lights.” 

On  tho  20th  April  1871  the  cause  came  on  for 
hearing  upon  oral  evidence  Indore  tho  Vurned 
judge  of  the  Court  of  Admiralty,  aswi>fed  liy 
Trinity  Masters.  The  evidence  ami  facts  proved 
are  sufficiently  shown  in  the  judgment  of  the  High 
Court  and  of  the  Judicial  Committee. 

The  learned  judge,  with  the  concurrence  of  his 
nautical  assessors,  found  tho  Hibernia  alone  to 
blame  for  the  collision. 

The  judgment  of  tho  learned  judge  wns  as 
follows  : 

Sir  R.  Phillimore:  In  ibis  case  the  collision 
happened  about  eight  o’clock  on  tho  evening  of 
the  23rd  Oct.  1873,  and  somewhere  about  midway 
between  the  Ship  Wash  Lightship  and  Orfordness. 
The  vessels  that  came  into  collision  were  the 
barque  the  British  Banner,  with  a crew  of  ten 
hands,  laden  with  a cargo  of  iron,  and  bound  for 
Newcastle-upon-Tyne,  and  she  was  a very  small 
vessel,  408  tons — the  tonnage  is  not  pleaded,  hut 
tliat  is  the  evidence — and  tho  Hibernia,  a screw 
steamship  of  512  tons  register.  The  case  of  tho 
British  Banner  is,  that  the  weather  was  fine  and 
clear,  the  tide  flood,  of  the  force  of  between  two 
and  three  knots,  and  she  was  under  two  topsails, 
foresail,  mainsail,  and  mizen,  und  foretopmast  stay- 
sail, sailing  about  X.E.  by  N.,  making  diout  seven 
knots  an  hour.  The  third  article  pi* aids,  in  rather 
a remarkable  manner,  the  foetus  to  her  reg  darion 
lights.  It  pleads  as  follows:  (The  learned  judge 
then  set  out  the  third  article  of  the  respondents’ 
petition,  as  given  above.)  They  therefore  take  up 
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these  two  positions:  first,  that  their  lights  were 
certainly  burning  within  a very  Bhort  time  of  the 
collision,  and  the  presumption  must  be  that  they 
were  burning  at  the  time  of  the  collision;  ami, 
secondly,  that  if  they  were  not  so  burning,  still 
that  tho  barque  was  visible  at  the  distance  of  up- 
wards ol  a mile.  The  defence  is,  that  the  Hibernia 
screw  steamship  was  steaming  about  S.W.,  and 
going,  according  to  the  evidence,  at  not  leas  than 
fifteen  knots  over  the  ground;  that  the  look-out  re- 
portedavessel  ahead  with  no  light.  The  chief  officer 
saw  the  vessel  without  any  light  visible;  that  in  con- 
sequence of  the  darkness  and  absence  of  any  light 
the  Hibernia  supposed  that  the  barque  was  going 
in  the  same  direction  as  herself,  and  it  was  not 
known  she  was  approaching  the  steamer  till  the 
vessels  were  very  close  together,  when  the  Hiber- 
nia's helm  was  put  hard  a port  and  the  engines 
stopped ; and  slie  ascribes  tho  collision  to  two 
causes,  viz.,  that  the  British  Banner  had  not  her 
regulation  lights  duly  exhibited,  and  she  impro* 
erly  starboarded  her  helm,  and  that  under  the 
7th  section  of  tho  36  A 37  Viet.  c.  85— the  statute 
passed  last  year — she  was  in  fault  for  neglecting 
to  carry  her  proper  side  lights.  Now  upon  this 
question  ns  to  whether  the  British  Banner  had 
not  her  6ide  lights  burning  at  the  time  of  col- 
lision, the  evidence  is  certainly  to  a ereat  extent 
embarrassing  and  doubtful.  These  facts,  indeed, 
are  proved,  that  the  British  Banner  had  proper 
lights,  properly  placed,  and  certified  by  tho  Board 
of  Trade.  It  is  proved,  too,  that  it  was  her  habit 
to  carry  these  lights,  for  she  had  put  them  out 
the  flight  before  the  collision  happened;  it  is 
proved  that  they  were  put  up  that  very  night,  and 
were  burning  within  ten  minutest  of  the  collision. 
The  evidence  mainly  relied  upon  on  behalf  of  the 
defendants  it*  by  one  of  the  crew  of  the  British 
Banner,  stating  that  just  before  the  collision  ho 
ascertained  that  the  port  and  starboard  lights  had 
both  simultaneously  gone  out,  from  what  cause  is 
not  known  ; and  it  is  further  urged  in  support  of 
this  position  that  a vessel  called  the  Thames  was 
in  the  vicinity  of  this  collision,  so  that,  though  the 
master  and  the  second  mate  both  say  that  they 
saw  the  bnrque  a mile  off  quite  distinctly  upon  the 
water,  and  a mile  and  a half  through  their  glasses, 
yet  they  do  not  say  anything  with  respect  to  her 
currying  lights,  which  is  true.  As  I have  already 
said,  tho  evidence  upon  this  point  is  embarrassing 
and  conflicting;  hut  I am  of  opinion  that,  assum- 
ing that  these  lights  had  becomo  accidentally 
extinguished  just  before  tho  collision,  being  of  a 
proper  character,  and  properly  burning,  and  pro- 
perly put  up  that  night,  tho  17th  section  of  the 
36  A 37  Viet,  would  not  apply,  which  enacts  that, 
“ If,  in  case  of  any  collision,  it  is  proved  to  the 
court  before  which  the  case  is  tried  that  any  of  tho 
regulations  for  preventing  collision  contained  in  or 
made  under  the  Merchant  Shipping  Acts  1854  to 
1*73,  has  been  infringed,  the  ship  by  which  such 
regulation  hus  been  infringed  shall  be  deemed  to 
bo  in  fault,  unless  it  is  shown  to  tho  satisfaction 
of  the  court  that  the  circumstam:es  of  the  case 
made  departure  from  the  regulation  necessary." 

I am  not  disposed  at  present  to  hold  that  this 
clause  of  the  statute  would  apply  to  a case  where 
the  lights  had  been  properly  put  up,  were  of 
a proper  character,  and  were  properly  burn- 
ing, nnd  accidentally  extinguished.  But  I do 
not  think  it  necessary,  after  a conference  with 
the  Elder  Brethren,  to  come  to  any  decided  con- 


clusion as  to  which  side  the  court  ought  to 
believe  with  respect  to  the  fact  of  these  lights 
being  burning  and  extinguished  at  the  time  of 
collision ; ana  for  this  reason,  the  steamer  in  her 
caso  states  the  wind  to  have  been  N.W.,  and 
all  her  witnesses  agree  that  the  barque  was  seen 
right  ahead,  upon  which  the  steamer  alleges  6he 
immediately  ported  and  hard-a-ported,  and  it  roust, 
have  been  done,  according  to  her  own  showing,  at 
the  least  of  from  a quarter  to  half  a mile  off,  and 
at  a speed  of  fifteen  knots,  which  she  was  going  at 
that  time.  The  Elder  Brethren  are  of  opinion 
that,  upon  this  statement,  it  is  physically  impos- 
sible the  collision  could  have  taken  place  as  here 
described,  viz.,  by  tho  stem  of  the  steamer  striking 
the  British  Banner  upon  her  starboard  cathead. 
Now  if  the  wind  was,  as  the  Hibernia  states  it  to 
have  been,  N.W.,and  the  barque’s  course  was  N.E. 
by  N.,  she  had  the  wind  only  one  point  free,  and, 
therefore,  it  was  impossible  she  could  have  star- 
boarded to  the  extent  to  have  brought  about  the 
collision ; and  I must  odd  to  this,  that  I am  satis- 
fied by  the  evidence  that  the  barque  did  not  star- 
board at  all ; bat  taking  the  case  as  the  steamer 
uts  it,  and,  under  the  advice  of  the  Elder  Brethren, 
find  it  impossible  the  collision  could  have  taken 
place  in  the  way  she  describes.  In  our  judgment 
the  British  Banner,  even  if  she  had  not  lights,  was 
seen  at  a sufficient  distance,  and  in  circumstances 
which  ought  to  have  led  the  Hibernia  to  execute 
the  proper  manoeuvre  for  getting  out  of  her  way, 
instcud  of  which  she  ported  her  helm,  and  brought 
about  the  collision.  I therefore,  find,  up<>u  the 
steamer’s  own  showing,  that  her  story  is  not  to  be 
maintained,  and  I am  of  opinion  that  she  alone 
is  to  blame  for  this  collision. 

From  this  decree  the  owners  of  the  Hibernia 
appealed,  for  the  following  amongst  other  reasons  : 

1.  Because  the  judgment  is  contrary  to  the  hurts 

f moved,  and  ought  to  be  reversed,  aud  is  wrong  in 
aw. 

2.  Because  it  is  clearly  established  by  tho  evi- 
dence that  the  British  Banner  had  not  her  regula- 
tion lights  duly  exhibited  at  the  time  of  the  colli- 
sion, and  because  the  absence  of  such  lights 
contributed  to  and  caused  the  collision. 

3.  Because  the  British  Banner  was  in  fault 
within  the  meaning  of  the  17th  section  of  the  36  A 
37  Viet.  c.  85. 

4.  Because  the  fair  inference  to  be  drawn  from 
the  whole  of  the  evidence  is,  that  tho  Hibernia  was 
navigated  with  all  due  care  and  skill,  and  that 
there  was  no  neglect  or  default  on  the  part  of  thoso 
in  charge  of  her. 

5.  Because  the  British  Banner  had  no  proper 
look-out  and  improperly  starboarded  her  helm. 

Day,  Q.C.  and  Oainsford  Bruce,  for  the  appel- 
lants.— The  court  below  has  omittod  to  find 
whether  the  British  Banner  had  or  had  not  her 
regulation  lights  burning  at  the  time  of  tho  colli- 
sion, and  has  said  that  the  Uibemia  could  have 
avoided  the  collision  even  if  the  British  Banner 
had  no  lights.  We  submit  that  the  court  was 
bound  to  find,  as  a question  of  fact,  whether  the 
British  Banner  had  lights  or  not.  The  Merchant 
Shipping  Act  1873  (35  A 36  Viet.  o.  55),  s.  17, 
renders  a ship  absolutely  to  blame  for  a collision 
if  proof  is  given  of  a neglect  of  the  Regulations 
for  Preventing  Collisions,  even  if  that  neglect 
does  not  contribute  to  the  collision,  unless  the 
circumstances  of  the  case  -warrant  a departure 
from  the  rule  infringed.  Consequently,  the  court 
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below  was  bound  to  consider  whether  the  regula- 
tions had  been  complied  with  by  the  barque,  and, 
if  not,  whether  there  was  any  valid  excuse.  If  the 
barque  did  not  carry  lights  when  she  ought  to  have 
dooe  so,  she  must  be  held  to  blame.  [Sir  M. 
Smith. — To  give  effect  to  that  section,  ought  there 
not  to  be  an  inquiry  in  every  case  of  collision  as  to 
whether  the  regulations  have  been  complied  with  ? 
otherwise  the  section  would  be  inoperative.]  As 
we  submit,  the  section  was  intended  as  an  addi- 
tional mode  of  enforcing  the  regulations,  and  to 
decide  that  a ship  can  escape  condemnation  in 
damages  because,  although  she  breaks  the  regula- 
tions, her  infringement  of  them  did  not  contribute 
to  the  collision,  would  destroy  the  effect  of  the 
Act  The  Merchant  Shipping  Act  Amendment 
Act  1862  (25  A 26  Viet.  c.  63),  sect.  21)  is  sufficient 
to  meet  the  case  where  the  infringement  of  the 
regulations  complained  of  occasions  or  contributes 
to  the  collision;  such  a cose  is  there  expressly  pro- 
vided for.  But  this  Act  was  not  found  sufficiently 
stringent,  and  the  Legislature,  to  enforce  the  ob- 
servance, has  made  vessels  responsible  for  infringe- 
ment of  the  rules  independently  of  these  lufriugo- 
tneuu  having  occasioned  the  damage.  [Sir  M. 
Smith. — If  a vessel  for  some  time  before  she  came 
into  collision  were  in  such  a position  that  she 
could  show,  aud  did  show  nothing  but  her  red 
light,  and  it  should  turn  out  that  during  thut  time 
her  starbourd  light  was  not  burning,  would  she  bo 
liable  to  condemnation,  even  if  her  starboard  light 
(if  lighted)  could  not  have  been  seen,  aud  there- 
fore could  not  have  affected  the  collision  in  any 
way  ?J  Such,  we  submit,  is  the  true  construction 
of  the  statute.  On  the  facts  it  is  distinctly  shown 
that  the  barque’B  lights  were  not  burning  for  some 
time  before  the  collision;  not  is  the  Hibernia  in 
any  way  to  blame. 

Butt,  Q.C.,  and  W.  G.  F.  Phillimore  {Stokes,  with 
th>.m),  for  the  respondents. — If  the  statute  is  con- 
strued literally  and  strictly,  os  contended  for  by  the 
appellants,  it  will  work  enormous  hardship.  Suppose 
a case  where  a vessel  has  her  lights  washed  out  in 
very  bad  weather;  has  she  infringed  the  regula- 
tions, or  ia  she  within  the  last  words  of  sect.  17  of 
the  last  Act,  that  is  to  say,  “ the  circumstances  of 
the  case  make  a departure  from  the  rule  neces- 
sary.” [Sir  R.  P.  Collier. — It  would  rather  bo 
that  the  rules,  in  such  a case,  hud  never  been  in- 
fringed. The  last  words  of  that  section  must 
be  taken  to  apply  to  the  meeting  and  sailing 
rules,  and  not  to  lights.  It  can  never  be  “ neces- 
sary ” to  depart  from  the  regulations  as  to  car- 
rying lights.]  In  another  view,  a ship  ought  in 
such  a case  to  be  exempt  from  the  obligation ; the 
mere  absence  of  a light  cannot  be  said  to  be  neces- 
sarily au  infringement  of  the  regulations  within 
the  meaning  of  the  statute,  aud  if  it  is  an  infringe- 
ment an  cxcuso  may  be  shown.  [Sir  Baunks 
Peacock. — The  statute  throws  tho  onus  of  showing 
that  excuse  upon  the  person  not  complying  with 
the  regulations.]  That  we  must  admit.  Then, 
assuming  that,  if  the  lights  of  the  barque  had 
ceased  to  burn  through  no  fault  of  the  respondents 
shortly  before  the  collision,  they  woula  not  be 
to  blame,  can  we  show  sufficient  excuse  for  their 
nut  being  alight  P [Sir  R.  P.  Collier. — That  is  a 
question  of  fact.  Before  going  to  that,  I should 
like  to  know  what  vour  contention  is  on  tho  con- 
struction of  the  statute,  supposing  it  is  found  that 
the  lights  were  extinguished  through  your  neglect.] 
We  must  admit  that  the  Legislature  bus  enacted 


that  we  must  be  held  to  blame  for  on  infringement 
of  the  regulations,  although  not  causing  the  col- 
lision. Then,  can  we  show  good  cause  ? [Sir  M. 
Smith. — Primd  facie,  the  fact  of  your  light  being 
out  is  evidence  of  negligence.  There  is  no  evidence 
in  this  case  that  there  was  any  accidental  cause 
which  would  havo  put  the  lights  out.l  It  is  shown 
that  they  were  properly  trimmed  and  lighted,  and 
were  looked  to  shortly  before  the  collision.  There 
is  a presumption  that  they  were  proper  lights,  and 
would  burn  the  usual  time.  No  negligence  has 
been  shown,  and  it  ought  to  be  presumed  that  they 
went  out  bv  accident,  unless  shown  otherwise. 
[Sir  Barnes  Peacock. — What  are  the  circumstances 
shown  to  the  satisfaction  of  the  court  which  made 
a departure  from  the  rule  necessary  ?]  The  fact  of 
their  going  out  through  no  explaiuable  cause  is 
a circumstance  showing  that  the  not  having 
them  burning  at  the  time  of  collision  was  an  acci- 
dent. 

We  submit,  howover,  that  in  fact  the  lights  were 
burning  at  the  time  of  collision.  The  judgment 
of  the  court  below  must  be  taken  to  mean  that  tbe 
judge,  without  deciding  the  question  whether  the 
lights  were  or  were  not  burning  at  the  time  of 
collision,  assumes  that  they  were  not  burning,  and 
finds  that  if  they  were  not  they  had  gone  out 
through  some  cause  which  was  not  an  infringe- 
ment of  the  statute.  [Sir  Barnes  Peacock. — The 
learned  judge  expressly  declines  to  find  whether 
they  were  burning  or  not.]  His  judgment  would 
seem  to  be  that  he  considers  it  unnecessary  to  de- 
termine whether  tho  lights  were  burning  or  not, 
because  ho  says  that  if  they  were  out  at  the  time  of 
collision,  they  went  out  accidentally.  [Sir  Barnes 
PEACOCK. — Then  you  say  that  his  finding  is,  that 
there  was  no  infringement.  Sir  R.  P.  Collier. — Is 
not  the  finding,  that  because  the  lights  had  been 
properly  trimmed  and  lighted  in  the  first  instance, 
they  must  have  gone  out  by  accident ; and  is  not 
the  true  inference  that,  because  they  went  out, 
they  were  not  properly  trimmed  ?]  The  finding 
in  substance  is,  there  was  no  negligence,  and  con- 
sequently no  infringement  of  tbe  regulations,  and 
that  is  what  the  statute  reallv  refers  to;  the  statute 
is  intended  to  meet  cases  of  negligonco,  not  acci- 
dent. 

The  Hibomia  is  to  blame  upon  tho  facts,  for  not 
keepiug  a good  look-out,  ana  for  not  slackening 
speed  in  proper  time. 

Day,  Q.C.,  in  reply.  Cur.  adv.  vull. 

Dec.  5,  1874. — The  judgment  of  the  court  was 
delivered  by 

Sir  Barnes  Peacock. — This  was  a suit  instituted 
in  the  High  Court  of  Admiralty  on  behalf  of  tho 
owners  of  certain  cargo  which  nad  been  shipped 
on  board  a barque  called  the  British  Banner,  and 
which  cargo  was  lost,  together  with  the  vessel,  in 
consequence  of  a collision  which  took  place  on  tho 
23rd  Oct.  1875,  between  tho  barque  and  a steam 
vessel  called  the  Hibernia. 

It  appears  that  the  collision  took  place  about 
eight  o clock  in  the  evening.  The  British  Banner 
states  that  her  course  was  N.E.  by  N.  The  course 
of  the  steamer  was  S.W. ; so  that  tho  vessels  were 
in  fact  going  in  opposite  directions.  The  allega- 
tion in  the  petition  on  the  part  of  the  plaintiff  w&i 
“ The  regulation  lights  of  the  British  Banner  had 
been  duly  exhibited  on  board  her  between  5 and  6 
p.in.  of  the  same  day,  and  burnt  brightly  then 
aud  thenceforth  until  within  a few  minutes  from 
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the  time  of  the  collision  hereinafter  stated.  And 
the  plaintiffs  beliovo  and  aver  that  they  continued 
in  their  places  burning  brightly,  from  the  time 
when  they  were  first  exhibited  as  aforesaid,  till 
the  time  of  the  said  collision.”  Then  there  follows 
a very  romarkablo  statement:  “The  plaintiffs 
further  say,  that  oven  if  they  did  not  continue  so 
burning,  the  weather  was  such  that  tho  British 
Banner  could  be  clearly  seen  for  a distance  of 
upwards  of  a mile.”  They  do  not  state  that  if  the 
lights  did  not  continuo  burning,  tho  cause  of  their 
not  continuing  to  bum  was  a circumstance  over 
which  they  had  no  control.  One  of  tho  answers  on 
behalf  of  the  Hibernia  was,  “Tho  British  Banner 
was  in  fault  within  the  meaning  of  the  17th  clause 
of  the  36  A 37  Viet.  c.  85,  for  infringing  the  regu- 
lations for  preventing  collisions  at  sea  by  neglect- 
ing to  carry  proper  side  lights."  There  was 
conflicting  evidence  in  the  cause  ns  to  whether 
tho  lights  were  or  were  not  burning  at  the  time 
of  the  collision,  or  at  the  time  when  the  vessels 
came  within  tho  distance  of  sight.  The  learned 
Judge  of  the  Court  of  Admiralty  who  tried  the 
case  said  that  the  evidence  was  embarrassing,  but 
that  ho  did  not  consider  it  necessary  to  come  to 
any  decided  conclusion  as  to  which  side  the  court 
ought  to  believe  with  respect  to  the  fact  of  the 
lights  being  burning  and  extinguished  at  the  time 
of  tho  collision.  The  meaning  of  that  is,  that  he 
thought  it  unnecessary  to  decide  whether  the  alle- 
gation of  the  one  side  who  said  that  tho  lights 
were  burning,  or  the  allegation  on  tJio  part  of  the 
other,  that  the  lights  were  extinguished  was  true. 

It  appears  to  their  Lordships  to  lx*  a subject  of 
regret  that  the  learned  judge  who  heard  the  wit- 
nesses and  saw  their  demeanour  did  not  decide 
tho  question  of  fact,  whether  at  the  time  of  the 
collision,  or  when  the  vessels  first  came  within 
sight,  the  lights  were  or  were  not  burning.  Their  I 
Lordships  consider  it  very  important  in  deciding 
whether  the  Hibernia  was  wholly  in  fault,  and  the 
jndgraent  right  in  that  respect  to  consider  whether 
the  lightB  were  or  were  not  burning  at  the  time 
when  the  vessels  came  in  sight. 

The  Merchant  Shipping  Act  of  1862  (25  A 26 
Viet.  c.  63)  enacted,  “ If  in  any  case  of  collision  it 
appears  to  the  court  before  which  the  case  is  tried 
that  such  collision  was  occasioned  by  the  nou-ob- 
servance  of  any  regulation  made  by  or  in  pur- 
suance of  this  Act,  the  ship  by  which  such  regula- 
tion has  been  infringed  shall  be  deemed  to  be  in  1 
fault,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  the  circumstances  of  the  case  made  a 
departure  from  the  regulation  necessary.”  That 
section  applies  only  to  a case  in  which  it  appears 
t-o  tho  court  before  which  the  case  is  tried  that  the 
collision  was  occasioned  by  the  non-observance  of 
any  regulation.  But  by  a subsequent  statute, 
which  was  passed  in  the  last  session,  to  prevent 
the  necessity  of  deciding  upon  conflicting  evidence 
whether  tho  collision  was  caused  by  the  non-ob- 
servance of  the  regulation,  it  was  enacted  that, 

“ If  in  any  case  of  collision  it  is  proved  to  tho  court 
before  which  the  case  is  tried  that  any  of  the  regula- 
tions for  preventing  collision  contained  in  or  made 
tinder  the  Merchant  Shipping  Act  have  been  in- 
fringed,” not  that  the  collision  has  been  caused  by 
the  infringement,  but  simply  if  it  shall  appear  to 
tho  court  that  the  regulation  has  been  infringed, 

“ the  ship  by  which  such  regulation  has  been  in- 
fringed shall  be  deemed  to  bo  in  fault,  unless  it  be 
shown  to  tho  satisfaction  of  the  court  that  the 


circumstances  of  the  case  made  a departure 
from  the  regulation  necessary:”  (36  A 37  Viet, 
c.  85,  8.  17.)  If  it  turns  out  that  these  lights  were 
not  burning  at  the  time  when  the  vessels  came  in 
sight,  and  there  was  no  excuse  for  the  lights  hav- 
ing been  extinguished,  it  appears  to  their  Lord- 
ghips  that  the  case  falls  within  that  soction ; that 
the  regulation  which  enacts  that  tho  lights  shall 
be  carried  was  infringed,  and  that  the  barque  must 
be  deemed  in  fault,  unless  it  is  shown  to  tho 
satisfaction  of  the  court  that  the  circumstances  of 
tho  case  made  a departure  from  tho  regulation 
necessary.  It  is,  therefore,  nece.-sary  to  inquire 
first,  whether  the  regulation  was  infringed,  and  if 
so,  whether  the  court  is  satisfied  that  tho  circum- 
stances of  the  cose  made  a departure  in‘cessnry. 

Now,  with  reference  to  tho  question  as  to  whether 
the  lights  were  burning,  the  evidence  of  the  chief 
mate  of  the  British  Baniirr  is  important.  At 
page  8,  line  11.  of  the  record,  the  question  is  put 
to  him  : “ Q.  Now  had  or  had  not  your  regulation 
lights  been  put.  out  that  evening?  A.  They  had 
been  put  out.  Q.  By  * put  out.,’  you  do  not  mean 
4 blown  out,'  but  put  in  their  proper  positions  ? 
A.  Yes.  Q.  What  time  were  they  put  out?  A. 
A little  before  six.  Q.  Had  you  given  instruc- 
tions with  regard  to  them?  A.  Yes,  I superin- 
tended the  lighting  of  them  myself,  and  ;-aw  that 
they  were  properly  trimmed.  Q.  Who  trimmed 
them  ? A.  The  steward.  Q.  I believe  the  steward 
was  drowned  in  the  collision?  A.  Ho  is  drowned. 
if.  Did  you  yourself  do  anything  to  them  before 
thov  were  put  out?  A . I lighted  the  lamps.  Q. 
Did you  manipulate  them  in  any  way  ? A.  T screwed 
them  down  to  the  proper  focus.  1 was  with  them 
before.  I was  afraid  to  trust  him,  at)d  did  it 
myself.  Q.  You  knew  what  trim  they  required  ? 
A.  Yes.  Q.  What  did  you  hum  in  them?  A. 
Paraffin  oil.  Q.  Were  they  old  or  new  lights? 
A.  New  lights.  Q.  When  you  say  4 new,’  how 
long  had  they  been  in  tho  ship?  A.  Six  months. 
Q.  Had  they  been  passed  by  the  Board  of  Trade 
Surveyor?  A.  In  July,  in  the  Hull  Docks  at 
Shields.  (/.  How  long  would  these  lights,  in  the 
ordinary  course  of  things,  burn  without  trimming? 
A.  From  six  at  night  to  four  in  the  morning.”  So 
that,  according  to  his  account,  without  fresn  trim- 
ming, the  lights  which  were  put  up  at  six  ought 
to  have  been  burning  till  four  o'clock  in  the 
morning.  '*  Q.  That  is  ten  hours  ? A.  Ten  hours. 
(J.  You  say  you  saw  them  up  a little  before  six; 
did  you  see  them  again  at  all  before  the  collision  ? 
A.  Between  five  ami  ten  minutes  before  eight ; I 
could  not  say  exactly,  but  as  near  as  possible  five 
minutes  before  eight.  Q.  How  long  was  that 
before  tho  collision  ? A.  About  ten  minutes, 
perhaps  not  so  much.  Q.  Where  did  you  see  them 
from?  A.  [went  forward  to  examine  them.  Q. 
How  were  they  burning?  A . Brightly.  Q.  I bo- 
lieve  you  did  not  see  them  again  ? A.  I did  not 
see  them  again.  Q.  Arc  you  certain  that  ten 
minutes  before  the  collision  they  were  burning? 
A.  Well,  1 am  quite  certain  they  were.”  Then  he 
is  asked,  “ Had  you  any  other  lights  at  all ; l do 
not  mean  coloured  ? A.  Yes,  we  had  relieving 
lamps  on  board.  Q.  What  were  they  for?  A.  They 
were  for  putting  out  if  the  others  wanted  to 
be  taken  in  for  trimming.  Q.  And  were  they 
always  kept  trimmed?  A.  Always  ready.  (J. 
Were  they  ready  this  night  ? A.  They  wore  ready 
that  sumo  night.”  Then  at  p.  11  he  is  cross- 
examined;  14  Q.  You  say  tho  steward  was  tho  man 
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who  trimmed  the  lamps  on  this  occasion  ? A.  He 
trimmed  them."  Now  it  is  to  be  remarked  that 
this  steward  waB  a man  whom  he  could  not 
trust,  ho  had  stated  so  in  the  previous  part  of 
his  evidence.  The  man  whom  he  could  not 
trust  is  stated  to  have  trimmed  them.  “ Q.  Ho 
had  charge  of  the  lamps?  A.  No.  Q.  Who  had 
on  board  the  ship  ? A.  When  we  were  going  down 
1 had  charge  oi’  them.  Q.  You  were  going  up? 
A.  We  were  going  dowu  the  river;  the  steward 
was  a stranger  on  board.  He  was  a black,  and  1 
took  full  charge  of  them  by  the  captain’s  order. 
Q.  You  did  not  trim  them?  A.  I did  not  trim 
them,  but  lighted  them.  Qi  Who  would  have 
charge  of  the  lamps  ? A.  I had.  (J.  What  was 
the  steward's  name  ? A.  Joe  ; I think  he  was  an 
old  man."  It  appears,  then,  that  these  lamps  were 
lighted  at  six  o'clock,  and  this  witness  says  in  his 
evidence  ho  saw  them  not  later  than  ten  minutes 
before  the  accident  happened.  If  they  had  gone 
out  during  that  space  of  ten  minutes,  and  before 
the  time  when  the  vessel  came  in  sight  of  the 
Hibernia,  it  became  necessary  to  consider  whether 
they  were  extinguished  by  unavoidable  circum- 
stances, or  under  circumstances  over  which  the 
owners  of  the  vessel  had  no  control.  Now,  the 
evidence  of  the  master,  the  male,  the  second  mate, 
and  all  the  evidence  on  the  part  of  the  Hibernia 
was  that  when  they  first  saw  this  vessel  at  a dis- 
tance they  saw  no  lights,  that  there  were  no  lights 
burning  at  that  time.  The  master  and  mate  of 
the  Thames  were  also  called  as  witnesses  in  the 
cause.  They  were  independent  witnesses,  and 
they  were  not  asked  with  respect  to  the  lights  as 
to  whether  they  saw  them  or  not. 

John  Littlefield,  one  of  the  crew  of  the  barque, 
was  also  called  as  a witness,  and  he  proved  dis- 
tinctly, if  his  evidence  is  to  be  believed,  that  the 
lights  were  not  burning  nt  the  time  when  the 
vessels  came  in  sight.  He  was  asked,  Going  on 
deck,  did  you  observe  anything  yourself?  A.  I 
walked  straight  away  forward  on  the  starboard 
side,  and  when  I got  forward  I heard  a man, 
called  * Curly*  by  nickname,  say,  * Why,  this  port- 
light’s  out!'  When  I heart!  him  say  that,  as  I 
was  on  the  stai  board  side,  I looked  over  the  rail  in 
this  position,  and  looked  aft,  and  I said,  ‘ Why, 

* the  starboard  light  is  out  too!’  Then  I heard 
4 Curly’  say,  4 One  of  you  take  this  lamp  from  mo, 
and  1 will  hand  it  down  to  you.’  I said, 4 I will 
take  this  here  lamp  down,’  that  was  the  starboard 
lamp.  As  I was  going  to  take  the  starboard  lamp 
down,  I see  tbo  man  who  had  been  on  the  look-out 
from  six  to  eight  with  it  in  his  right  hand.  Q.  By 
the  Court,  Who  was  that  ? A.  The  man  that  had 
been  on  the  look-out  from  six  to  eight.  Q.  Took 
it  down  ? A.  Hud  it  in  his  right  hand,  and  his 
left  hand  hold  of  the  lanyards  of  the  rigging — 
starboard  rigging.  From  there  I slewed  round 
and  went  across  to  the  forchatch,  and  as  1 was 
stopping  off  the  fore-hatch  I looked  forward  and 
see  the  .steamboat’s  three  lights."  So  that  at  that 
time,  when  he  saw  the  steamer’s  lights,  he  has 
proved  as  a fact  that  the  lights  were  not  burning 
on  board  tho  British  Banner.  It  is  said  that 
this  witness  is  not  to  bo  believed.  Their  Lordships 
see  no  reason  to  discredit  his  evidence.  There 
seems  to  be  no  reason  why  he  should  have  invented 
this  story.  Then  it  is  said  that  he  came  for  tho 
purpose  of  proving  the  case  of  tho  Hibernia,  and 
that  he  went  ou  to  say  he  saw  tho  sails  of  the 
barque  flapping,  which  is  not  the  case,  and  thut  he 


is  not  to  be  believed.  It  should  be  remarked  that 
the  chief  mate  was  asked  whether  he  did  not  re- 
member having  a conversation  with  this  man, 
John  Littlefield,  after  he  was  picked  up  and  taken 
on  board  tho  steamer.  He  was  asked, 44  Q.  Do  you 
remember  having  a conversation  with  John  Little- 
field on  board  the  steamer  ? A.  I merely  said  to 
him,  4 Say  nothing  here,’  as  they  would  bo  asking 
him  questions,  but  to  wait  till  he  got  to  London. 
He  said  he  told  him  this,  because  he  was  stiff  when 
he  got  on  board  : but  why  his  being  stiff  and  cold 
should  be  a reason  for  his  not  answering  any 
questions,  or  his  being  likely  to  answer  them  in 
the  wrong  way,  or  not  according  to  truth,  with 
reference  to  whether  tho  lamps  were  lighted  or 
not,  their  Lordships  aro  unable  to  see.  44  Q.  You 
mean  when  he  was  picked  up  out  of  the  water  ? 
A.  Yes.  Q.  That,  was  after  tho  collision  ? A.  After 
tho  collision?  Q..  Do  you  remember  asking  John 
Littlefield  whether  he  was  stiff  or  not;  wnether 
he  said  anything  about  the  lights  on  board  tho 
steamer?  A.  I said  so  to  him  because  the  captain 
of  the  boat  asked  mo  about  them,  and  I thought 
he  might  say  something  to  him,  and  I warnod 
him  and  said,  4 Be  careful  what  you  say  until  you 
get  to  London,’  and  I said  no  more  to  him.”  It 
seems  certainly  reasonable  to  suppose  that  he  was 
speaking  to  John  Littlefield,  and  cautioning  him 
against  giving  any  answer  with  reference  to  the 
lights,  because  he  himself  was  aware  that  tho 
lights  were  not  burning  at  the  time  of  tho  collision. 
He  was  asked,  44  Did  he  tell  you  that  he  had 
relieved  the  lookout,  and  unshinpod  the  port  light 
to  havo  it  retrimmed  ? to  winch  he  answered, 
14  That  I do  not  know. 

Their  Lordships  havo  come  to  the  conclusion 
upon  the  whole  of  this  evidence  that  the  lights 
were  not  burning  at  the  time  when  the  vessel  first 
came  iu  sight  of  the  Hibernia. 

Then  comes  the  question,  what  was  the  cause  of 
the  lights  not  burning?  It  is  unnecessary  for 
their  Lordships  to  corne  to  any  definite  conclusion 
as  to  what  was  the  cause  of  their  not  burning, 
becnn.so  the  Act  of  Parliament  requires  it  to  bo 
proved  to  the  satisfaction  of  the  court  that  tbo 
circumstances  of  tho  case  made  departure  from 
the  regulation  necessary.  The  onus  lies  upon 
those  who  avor  that  the  British  Banner  was  not 
in  fault,  to  satisfy  the  court  that  the  circumstances 
under  which  the  lights  went  ont  rendered  a 
departure  from  the  regulation  necessary.  No 
evidence  upon  that  point  was  given,  and,  if  one 
may  conjecture  upon  the  subject,  there  seoms  to 
be  very  little  douDt  but  that  the  lights  went  out 
because  there  was  not  sufficient  oil  to  supply 
them.  It  appears  that  they  had  been  burning  tho 
night  before,  that  they  ooght  to  have  u1  en 
trimmed  by  the  steward,  Joe,  a black  man,  new  on 
board,  in  whom  they  had  no  confidence.  All  thut 
the  mate  can  soy  as  to  their  having  sufficient  oil, 
is  from  turning  them  down,  as  he  says,  to  the 
proper  focus.  He  did  not  examine  the  reservoir  of 
the  lamps  to  see  whether  there  was  sufficient  oil 
in  them. 

Their  Lordships,  on  the  whole  of  the  evid(  ncc, 
are  of  opinion  that  the  British  Banner  wa*  not 
carrying  her  regulation  lights  at  the  time  when 
the  vessels  first  camo  in  sight,  and  they  are  not 
satisfied  that  the  want  of  those  lights  was  oct  a- 
sioned  by  circu  in  stances  over  which  the  crew  of 
tho  British  Banner  had  no  control ; and  that  it  was 
not  from  an  unavoidable  accident.  Tbo  caso 


460 


MARITIME  LAW  CASES. 


Pair.  Oo.] 


The  Ameriqub. 


therefore  falls  within  the  statute,  and  their  Lord-  ] 
ships  consider  that  they  are  bound  to  pronounce 
that  the  British  Banner  was  in  fault. 

But  the  statute  does  not  say,  that  under  those 
circumstances  the  defaulting  ship  shall  be  con- 
sidered the  vessel  wholly  in  fault,  and  it  becomes 
necessary  to  consider  whether  the  Hibernia  in  any 
way  contributed  to  the  collision.  Now  the  learned 
judge,  who  heard  the  witnesses,  arrived  at  the 
conclusion,  with  the  assistance  of  the  Elder 
Brethren  of  the  Trinity  House,  that  tho  Hibernia 
was  wholly  in  fault.  He  says,  “ In  our  judgment 
the  British  Banner , even  if  she  had  not  lights,  was 
seen  at  a sufficient  distance,  and  in  circumstances 
which  ought  to  have  led  the  Hibernia  to  execute 
the  proper  manoeuvre  for  getting  out  of  her  way, 
instead  of  which  she  ported  her  helm  and  brought 
about  the  collision  * It  is  important,  then,  to 
consider  whether  the  learned  judge  was  wrong  in 
arriving  at  the  conclusion  that  the  Hibernia  was 
in  fault.  Now,  so  far  from  thinking  that  he  was 
wrong,  their  Lordships  are  entirely  of  that  opinion. 
According  to  the  evidence  of  independent  wit- 
nesses, the  master  and  the  chief  mate  of  the 
Thames,  the  Hibernia  passed  them,  and  after  they 
got  clear  from  the  smoke  of  the  Hibernia  they  saw 
the  British  Banner , and  they  could  make  out 
through  their  glasses  that  Bhc  was  approaching 
them,  that  she  was  coining  in  an  opposite  direction. 
Now  if  they,  notwithstanding  the  darkness  of  tho 
night,  could  see  that  tho  British  Banner  was 
coming  in  that  direction,  their  Lordships  think 
that  if  the  Hibernia,  which  at  that  time  had  ap- 

firoached  nearer  to  the  barque,  had  kept  a proper 
ook-out  she  must  have  seen  that  tho  other  vessel 
was  coming  iu  an  opposite  direction  in  sufficient 
time  to  enable  them  to  keep  out  of  her  way.  They 
say  they  had  a right  to  assume,  not  seeing  the 
▼ ssel’s  lights,  that  she  was  going  in  the  same 
direction  as  themselves,  in  which  case  they  would 
not  have  seen  the  lights  even  if  they  had  been 
burning.  But  their  Lordships  aro  of  opinion  that, 
by  the  uso  of  their  glosses,  they  might  have  made 
out  in  sufficient  time  that  the  vessel  was  an  ap- 
proaching vessel,  and  not  one  going  iu  the  same 
direction  as  themselves.  According  to  their  evi- 
dence, they  did  not  discover,  until  the  vessel  came 
within  150  feet,  that  is  withiu  50  yardB  of  them, 
whether  she  was  on  approaching  vessel  or  not.  If 
Mich  were  the  case  their  Lordships  arc  of  opinion 
that  there  could  not  have  been  a proper  look-out 
on  board.  The  evidence  of  the  master,  JameB 
Finlay,  is  this : He  says  he  took  charge  of  the  ship 
at  the  Ship  Wush  Light,  at  10  minutes  to  8 o'clock. 
He  was  asked,  “ How  long  was  it  before  the  col- 
lision you  went  on  deck  ? A.  About  15  seconds 
before  the  collision  happened.  Q.  Were  you  about 
going  on  deck  before  you  heard  any  orders  given  P 
A.  I was  about  going  on  deck,  I was  opening  my 
room  door  nnd  I heard  4 port !’  My  house  is  in 
front  of  the  poop,  and  I heard  4 port and  4 hard 
aport !’  as  I went  forward,  and  the  collision  juBt 
happened  as  I went  on  the  bridge.  Q.  When  yon 
opened  your  room  door  you  heard  * port !’  ? A. 
Yes,  heard  4 port !’  ? when  1 got  on  the  top  of  the 
poop,  on  the  top  of  the  ladder  I heard  4 hard  a- 
port !’  Then  he  was  asked  “ you  heard  4 port,’  nnd 
by  the  time  you  got  to  the  ladder,  you  heard  hard 
a-port?  A.  Yes.  Q.  You  did  not  see  anything 
of  the  barque  just  before  the  collision  P A.  No. 
Q.  Who  had  charge  of  the  deck  ? A.  The  chief 
offioer.  Q.  Did  you  stop  your  engines  P A.  Whon 
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I went  on  the  bridge,  I see  the  vessel,  and  I said 
4 God  help,  that  vessel  sinks,’  and  she  (meaniug  the 
Hibernia]  was  stopped.”  The  engineer  says  the 
vessel  was  stopped  about  two  socouds  only  before 
the  collision  took  place.  It  appears  that  the  blow 
was  such  that  the  British  Banner  was  sunk  almost 
immediately. 

It  appears  to  their  Lordships,  upon  the  whole  of 
tho  evidence,  that  the  learned  judge  came  to  a 
right  couclusiou  upon  the  evidence,  that  the 
Hibernia  was  iu  fault.  Their  Lordships  are  of 
opinhn  that  the  want  of  the  regulation  lights  on 
board  the  British  Banner  contributed  to  the 
accident,  and  that  at  all  events  the  British  Banner 
must,  under  the  provisions  of  the  36  & 37  Yict. 
c.  85,  s.  17  be  deemed  to  be  in  fault. 

Under  these  circumstances  their  Lordships  will 
feel  it  their  duty  to  recommend  to  Her  Majesty 
that  the  judgment  of  tho  court  below  be  reversed, 
and  that  it  be  pronounced  that  both  vessels  were 
in  fault,  and  that  each  party  do  pay  his  own  costs 
in  the  court  below,  and  the  costs  ol  this  appeal. 

Appeal  allowed.  Judgment  below  reversed. 

Solicitors  for  the  appellants,  Beacon,  Son,  and 
Rtn jers. 

Solicitors  for  the  respondents,  Stokes,  Saunders, 
and  Stokes. 


Bee.  9.  10,  and  19,  1874. 

Tub  Amerique. 

Salvage — Quantum  uj  reward — How  arrived  at — 
Appeal 

The  Judicial  Committee  will  nul  reduce  an  award 
of  the  High  Court  of  Admiralty  in  a cause  of 
salvage,  unless  the  amount  awarded  is  so  exorbitant, 
and  so  manifestly  excessive  that  it  toould  be  un- 
just  to  confirm  it. 

The  value  of  property  salved  is  to  some  extent  to  be 
treated  as  an  ingredient  in  the  calculation  of  the 
quantum  of  salvage  remuneration,  but  that  value 
must  not  be  aWnval  to  raise  the  quantum  to  an 
amount  altogether  out  of  proportion  to  the  services 
actually  rendered. 

An  award  of  30,0002.  on  a value  of  190,0002.  in  the 
case  of  a derelict  ship  reduced  to  18,0002.  on  the 
ground  that  the  reward  was  out  of  proportion  to 
the  services  rendered. 

These  were  appeals  from  decrees  of  the  High 
Court  of  Admiralty  in  two  causes  of  salvage  insti- 
tuted by  the  respondents  against  tho  French  steam- 
ship Amerique.  The  one  cause  was  a consolidated 
cause  instituted  on  behalf  of  the  owners,  masters, 
and  crews  of  the  steamship  F.  T.  Barry  and  tho 
barque  Auburn ; the  other,  a cause  instituted  on 
behalf  ol  the  owners,  master,  and  crew  of  the 
steamship  Spray. 

The  Amerique , a very  large  iron  screw  steamer  of 
4000  tons  register,  employed  in  conveying  goods 
and  passengers  between  Havre  and  New  York  and 
back,  was,  when  on  a voyage  from  New  York  to 
I Havre,  abandoned  by  her  master,  crew,  and 
passengers,  about  4.30  p.m.  of  the  14th  April  1874, 
when  about  seventy  or  eighty  miles  west  of 
Ushant. 

At  the  time  the  Amerique  was  abandoned  she 
hud  eucountered  heavy  weather  for  about  two 
days,  and  through  some  unexplained  carelessness 
a great  deal  of  water  had  been  allowed  to  get  into 
her,  which  had  risen  high  enough  to  put  out  the 
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engine-room  fires,  and  some  of  her  pumps  were 
choked.  She  was,  however,  perfectly  sound  in  hull, 
having  no  leak  which  could  be  afterwards  discovered 
in  her. 

About  4.30  a.m.  of  the  15th  April  the  barque 
Auburn,  which  was  the  first  vessel  to  come  up  with 
the  Amerique,  came  up,  and  about  10.45  a.m.  a 
boat’s  crew  from  her  boarded  the  Amerique. 

About  10.30  a.m.  the  8pray  came  up,  and  about 
11  a.m.  a boat's  crew  from  her  boarded  the 
Amerique, 

The  Spray  is  a steamshiD  of  303  tons  net  register, 
with  engines  80  horse-power  nominal,  working  up 
to  300,  and  having  a crew  of  sixteen  bauds.  She 
was  outward  bound  for  Gibraltar. 

The  mate  of  the  Sjaray  who  commanded  the 
boat's  crew  went  all  over  the  Amerique.  She  had 
then  a list  to  port,  and  about  a foot  of  water  in  the 
lower  saloon,  which  apparently  came  from  one  of  the 
glass  side  ports  being  out,  into  which  the  water 
camo  as  the  vessel  rolled.  He  stopped  this  side 

Sort  with  bedding.  He  found  no  other  damage 
own  to  the  fourth  deck  or  m the  foro  or  main 
holds  except  two  other  side  ports  broken  on  the 
starboard  side,  a considerable  height  above  water. 
In  the  stoke-hole  he  found  six  feet  of  water  from 
the  bottom  of  the  Bhip,  and  the  pumps  choked. 

Some  further  hands  were  sent  from  the  Spray, 
and  it  was  arranged  that  two  of  the  crew  of  the 
Auburn  should  remain  on  board  the  Amerique,  and 
the  Spray  began  towing  the  Amerique.  During 
the  course  of  the  towing  the  chain  to  which  the 
hawser  was  attached  on  board  tho  Amerique  ran 
out  and  could  not  be  unshackled  or  got  rid  of. 

The  Spray  began  to  tow,  and  towed  during  the 
rest  of  that  day  and  the  night.  Those  on  board  the 
Amerique,  however,  in  the  uncertainty  of  the 
weather  and  their  position,  thought  it  safe  to  go  on 
board  the  Spray  for  the  night. 

In  the  morning  they  returned,  and  began 
to  cut  tho  cable,  which  they  succeeded  in  doing 
after  some  work.  About  this  time  the  F.  T.  Barry, 
another  steamship,  came  up. 

The  F.  T.  Barry,  a steamship  of  545  tons  net 
register,  with  enginos  of  9U  horse-power,  working 
up  to  400,  having  a crew  of  twenty-three  hands  all 
told,  and  being  homeward  bound,  did  not  come  up 
with  the  Amerique  till  about  6 a.m.  of  tho  16th 
April.  The  Amerique  was  then  lying  with  the 
Spray  alongside  of  her,  and  the  crew  of  the  Spray 
were  cutting  with  cold  chisels  a large  chain  hanging 
out  of  the  hawspipo  which  had  run  out  in  the 
process  of  towing  the  Amerique  the  day  before. 
After  some  conversation  between  the  mate  of  the 
Spray  who  was  in  charge  of  the  Amerique,  in  tho 
course  of  which  the  mate  of  tho  Spray  offered  the 
F.  T.  Barry  1000/.  to  assist  in  the  towage,  which 
was  refused,  an  arrangement  was  made  between 
the  two  masters.  After  the  chain  had  been  severed 
both  vessels  began  to  tow  the  Amerique,  and  con- 
tinued to  tow  towards  Plymouth  with  some  not 
unusual  casualties,  such  as  the  tow  ropes  occasion- 
ally breaking  and  tho  towing  vessels  occasionally 
getting  out  of  position,  till  the  18th  April. 

On  one  occasion  the  F.  T.  Barry,  during  the 
coarse  of  the  towage,  got  in  such  a position  that 
she  came  into  collision  with  tho  Amerique  in  two 
places,  and  sustained  damage. 

About  2 p.m.  of  the  18th  April  the  Amerique 
arrived  off  the  Eddystone  Lighthouse.  About  3.30 
p.m.  the  Spray  let  go  of  her.  The  F.  T.  Barry  con- 
tinued towing  her,  and  after  a short  time  a tug  came 


out  and  assisted.  About  5 p.m.  the  Amerique  was 
brought  to  a safe  anchorago  in  Plymouth. 

No  further  sorvices  were  done  by  the  F.  T. 
Barry. 

There  was  some  difficulty  in  the  towing  on 
account  of  the  great  size  of  the  Amerique , and  she 
settled  down  iu  tho  water  to  some  extent  during 
the  towage;  but  she  steered  very  well,  the  weather 
was  fine,  and  there  was  no  danger  of  her  sinking 
when  she  got  into  Plymouth. 

A claim  was  preferred  on  behalf  of  tho  F.  T. 
Barry  for  the  damages  occasioned  to  her  by  the 
collision  with  the  Amerique,  and  evidence  was 
given  that  it  cost  600/.  to  make  this  damago  good. 
A claim  was  also  made  in  respect  of  anticipated 
liability  to  the  owners  of  the  cargo  on  board  the 
F.  T.  Barry  by  reason  of  delay. 

50/.  was  paid  for  the  tug  by  the  owners  of  tho 
Spray.  After  the  Amerique  came  to  anchor  about 
twenty  men  and  some  force  pumps  were  sent  on 
board  by  the  agents  of  the  Spray  to  pump  her  out. 
On  tho  morning  of  the  19th  it  was  found  that  there 
had  occurred  during  the  night  sorao  derangement 
of  tho  machinery  of  one  of  tho  water  closets,  and 
that  a good  deal  of  water  was  coming  into  tho  ship 
thereby.  Home  more  men  and  a fire-engine  were 
Hent  on  board  her,  and  in  the  afternoon  she  was 
towed  by  tho  tug  which  had  first  taken  her  in  tow 
and  two  Government  tugs  to  the  Cutwater,  where 
she  was  given  up  to  the  collector  of  enstoms,  and 
tho  services  of  tne  Spray  ceased. 

A claim  was  preferred  on  behalf  of  the  Spray  for 
60/.  for  loss  and  damage  to  ropes  and  hawsers,  and 
130/.  expenses  or  loss  occasioned  by  her  going  into 
Plymouth,  but  no  evidence  was  given  that  her 
owners  had  been  put  to  expenses  at  all  equal  to 
this  amount.  A claim  was  farther  made  for 
379/.  6*.  10d.,  expenses  incurred  by  the  agent  of 
tho  Spray  at  Plymouth.  A claim  in  respect  of  loss 
in  consequence  of  inability  to  fulfil  the  charter- 
party  under  which  the  Spray  then  was  also  was 
pleaded. 

The  value  of  the  Amerique  was  agreed  at  155,000/. 
and  her  cargo  and  freight  at  35,000/.  Charges  of 
misconduct  were  made  agaiust  the  salvors  by  tho 
appellants,  who  accused  them  of  pillaging  tho  Ame- 
nque. 

On  the  16th  July  1874,  the  two  causes  came  on 
for  hearing  before  tho  learned  judge  assisted  by 
Trinity  Masters;  and  the  learned  judge  decreed  to 
the  whole  of  tho  plaintiffs  the  sum  of  30,000/.  with 
costs,  and  out  of  this  sum  he  awarded  15,500/.  to 
the  owner,  master,  and  crow  of  tho  Spray,  to  tho 
owner,  master,  and  crew  of  the  F.  T.  Barry  14,000/., 
and  to  the  owner,  master,  and  crew  of  the  Auburn 
500/. 

The  judgment  of  tho  High  Court  of  Admiralty 
after  setting  out  the  facts  was  as  follows : 

Sir  R.  Pulllimore. — And  now  I must  deal  with 
the  charge  against  the  salvors,  which  I regret  was 
not  fully  withdrawn,  but  I think  substantially,  as 
far  as  the  present  parties  before  the  court  are 
concerned,  it  may  be  said  to  be  retracted,  and  it 
was  in  my  judgment  hastily,  unduly,  and  unjustly 
made.  The  deck  of  this  vessel  appears  to  have 
been  strewed  with  property  of  all  descriptions,  as 
one  might  expect  in  u vessel  of  this  enormous  size, 
carrying  passengers  and  being  suddenly  deserted, 
and  sorao  few  of  those  articles  appear  to  have  been 
taken  possession  of — as  it  would  seem  to  me — for 
the  purpose  of  custody  and  not  for  tho  purpose  of 
improper  appropriation  by  those  on  board  the 
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Spray  and  those  on  board  the  F.  T.  Barry ; and 
there  was  an  averment,  which  showed  an  extrava- 
gant pieec  of  recklessness  in  this  case,  that  by 
taking  possession  of  these  articles  and  not  imme- 
diately returning  them,  the  salvors  were  deprived 
of  their  right  of  salvage,  which  of  coarse  could  not 
bo  entertained  by  the  court.  Looking  to  the  whole  of 
the  circumstances  of  the  case,  I am  satisfied  that  no 
blame  attaches  on  this  score  to  the  salvors  in  this  case. 
Well,  then,  this  enormous  vessel  was  saved  by  tho 
exertions  of  these  salvors.  The  cargo  and  the  vessel 
arrived  comparatively  uninjured.  One  of  the  ques- 
tions I have  had  to  put  to  the  Elder  firethen  of  the 
Trinity  House  is — What  would  have  happened  if 
tho  vessel  had  not  met  with  the  salvors  at  tho  time 
when  she  did  ? In  their  judgment  she  might  have 
floated  some  time  longer,  which  is,  of  course,  an 
uncertain  conjecture,  or  would  probably  have  gone 
ashore  or  on  the  rocks.  There  is  one  circumstance 
to  which  Sir  John  Karslakc  (for  the  Spray)  adverted 
most  properly,  namely,  that  nothing  could  be  more 
dangerous  to  the  general  interests  of  navigation  in 
this  part  of  the  world  than  that  a vessel  of  4000 
tons  without  lights  and  without  anything  to 
indicate  which  course  she  was  pursuing  should 
be  floating  about  in  the  water.  We  all  know  that 
the  Peninsular  and  Oriental  Steamers  come  in  that 
track,  but  without  alluding  to  their  ])articular  case, 
every  vessel  would  have  been  subject  to  the 
possibility  of  very  great  danger  if  the  vessel  bad 
not  been  taken  in  tow  at  the  time  when  she  was. 
I have  already  said  that  there  was  considerable 
danger  to  the  salvors,  and  on  consultation  with  the 
Elder  Brethren  they  are  perfectly  satisfied  that 
nothing  more  could  nave  been  done  than  was  done 
with  regard  to  the  navigation  of  tho  Amerique,  and 
that  she  had  not  strength  of  hands  enough  to 
reduce  the  water  to  enable  the  fires  to  be  lighted, 
which  it  appeared  might  have  been  effected  by  a 
sufficient  crew,  but  that  was  not  done.  Now,  seeing 
that  this  was  a French  vessel,  and  that  Brest  was 
not  very  far  distant  from  the  place  whore  tho 
desertion  took  place,  I was  anxious  to  know  what 
the  French  law  would  have  awarded  by  way  of 
compensation  in  a case  of  this  description,  not  that 
that  information  could  lead  the  court  to  follow 
precisely  the  French  law,  hut  that  it  might  afford 
to  it  some  guide  in  regard  to  a property  of  this 
enormous  value,  towards  making  up  its  mind  os  to 
what  the  English  law  ought  to  award,  because  there 
being  no  fixed  sum,  according  to  our  jurisprudence, 
it  must  always  remain  in  the  breast  of  the  court, 
exercising  the  best  judgment  it  can,  after  receiving 
nautical  advice,  to  fix  an  equitable  remuneration. 
And  I do  not  think  it  wholly  irrelevant  to  say  that 
the  French  law,  as  lam  able  to  ascertain  it,  is  to  he 
found  in  tho  well-known  work,  the  Ordon nance de 
la  Marine  of  Louis  XIV.  Although  I have  no 
evidence  as  to  the  immediate  modern  practice,  still 
I am  justified  in  saying  that  the  French  law,  as  a 
rule,  gives  always  one  third  of  tho  property  salved 
of  a derelict  to  the  salvors.  I am  to  award  that 
remuneration  according  to  the  hjr  fori,  but.  after 
weighing  carefully  all  the  circumstances  of  the 
case,  to  the  principal  of  which  I think  I have 
adverted— and  there  arc  others,  no  doubt,  which  if 
the  court  were  to  take  a longer  time  before  deliver- 
ing its  judgment  it  might  advert  to — I think  that 
I shall  act  in  accordance  with  the  principles  and 
the  decisions  of  the  English  cases  and  the  proper 
equitable  and  legal  considerations  which  present 
themselves  to  tho  mind  of  the  court  on  the  facts 


which  are  proved  before  it,  if  I uwnrd  out  of  this 
190,000?.  saved  entirely  from  utter  destruction  by 
the  salvors,  after  the  crew  and  the  master  bad 
abandoned  her  as  hopelessly  lost,  the  sum  of 
no, 000/.  I shall  give  the  Auburn  &OOL  T shall 
give  the  Spray  15,500 because  she  had,  it  appears 
to  me,  the  greatest  labour,  and  is  entitled  to  that 
sum,  notwithstanding  she  was  not  the  first  in 
possession  ; and  the  F.  T.  Barry  14,000/.,  making 
in  tho  whole  30,000/.  I intend  that  sum  to  include 
all  charges  whatever — the  injury  done  to  the  F.  T. 
Barry , the  injuries  done  to  the  hawsers,  and  all 
the  different  items  that  were  mentioned  in  the 
course  of  this  inquiry’.  I would  rather  not  proceed 
to  a distribution  of  this,  unless  I am  especially 
asked  to  do  so.  I would  rather  think  that  the 
owners  would  be  of  opinion  that  it  is  a case  in 
which  the  men  ought  to  be  most  liberally  rewarded, 
and  certainly  I wish  to  say  now  that  the  mate  of 
the  Spray,  who  was  put  on  board  first,  ought  at 
least  to  receive  a double  portion.  1 direct  the 
amount  awarded  to  ho  paid  by  the  ship  and  cargo 
in  proportion  to  their  value.  The  plaintiffs  are,  of 
course,  entitled  to  their  costs. 

From  these  decrees  the  owners  of  the  AmSrique 
appealed  upon  the  ground  that  the  amount  awarded 
was  excessive. 

Bait,  Q.O.  and  TV.  G.  Phillimore  (Stubbs  with 
them),  for  the  appellants— The  amount  awarded 
in  the  court  below  is  excessive.  The  learned  judge 
has  taken  into  consideration  two  elements  which 
he  ought,  not  to  have  considered  at  all;  first,  the 
French  law  as  to  derelict  property  ; secondly’,  the 
value  of  the  property  salved.  Whatever  the  French 
law  may  he,  an  English  tribunal  ought  not  to 
consider  it  in  awarding  an  amount  of  compensation; 
such  amounts  are  clearly  to  be  measured  by  the 
rules  in  force  in  the  tribunal  in  which  the  case  is 
tried.  Moreover,  there  was  no  mention  in  the 
pleadings  of  French  law.  Then  as  to  the  value  of 
the  property.  Not  many  years  back  there  were  no 
such  large  steamers  and  no  vessels  of  such  enor- 
mous value.  In  those  days  it.  occasionally  happened 
that  half  the  value  of  a derelict  was  awarded,  but 
thut  practice  has  long  been  abandoned,  and  the 
amount  of  award  depends  upon  the  circumstances 
of  each  case.  Wo  submit  that  the  value  of  tho 
property  salved  ought  not  to  be  considered  on 
assessing  the  reward.  The  true  elements  of  sal* 
vage  reward  are  a sum  to  compensate  the  salvors  for 
the  risk  and  trouble  they  have  undergone,  and  a 
further  sum  to  render  similar  salvage  services  on 
another  occasion  if  required.  In  The  Syrian  (2 
Mar.  Law.  Cas.  O.S.  p.  387)  the  vessel  salved  was 
not  a derelict,  but  the  principles  there  laid  down 
apply  equally  to  the  ease  of  a derelict;  it  is  there 
said  : **  In  dealing  with  the  present  case,  the  court 
also  bears  in  mind  that  there  i«  a large  amount  of 
property  salved,  but  for  the  single  purpose  of 
remembering  that  it  is  enabled  out  of  an  ample 
fund  fitly  to  remunerate  meritorious  services  well 
performed;  and  the  court  does  not  hold  the  large 
value  of  the  property  salved  as  a ground  for 
attempt  ing  to  extort  from  the  owners  of  that  pro- 
perty, or  from  the  underwriters,  as  the  case  may  be, 
more  than  a full  recompense  for  such  services.’*  In 
that  case  the  salvage  was  the  more  meritorious 
because  there  was  salvage  of  life.  The  true  inter- 
pretation of  that  decision  is  that  if  the  court  has 
not  enough  to  reward  salvors  adequately  for 
their  services,  let  them  have  a large  proportion, 
even  up  to  one-half ; but  il  tho  property  salved 
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is  so  largo  that  salvors  can  bo  adequately  re- 
warded, reward  them  liberally,  but  without  refer- 
ence to  the  value  of  the  property  salved.  The  rate 
of  salvage  reward  ought  not  to  bear  any  pro|»ortion 
to  the  value  of  the  property  salved  so  long  as  there 
is  enough  to  reward  the  salvors.  The  main  con- 
siderations are  the  services  rendered  and  the 
danger  run,  and  the  reward  should  bear  a proportion 
to  these  and  not  to  the  value.  In  The  Blendenhall 
(1  Duds.  414,  421),  it  is  said,  **  In  fixing  a proportion 
of  the  value,  the  court  is  in  the  habit  of  giving 
a smaller  proportion  where  the  property  is  largo 
and  a higher  proportion  where  tne  value  is  small ; 
and  for  this  obvious  reason,  that  in  property  of 
small  value,  a small  proportion  would  not  holdout 
n sufficient,  encouragement;  whereas  in  cases  of 
of  considerable  value,  a smaller  proportion 
would  afford  no  inadequate  compensation ; " 
and  an  award  was  mode  of  one-tenth  of 
7*2,0001.  in  the  case  of  a derelict  ship.  Some  such 
proportion,  if  the  reward  is  so  calculated,  would 
be  ample  hero.  In  the  judgment  of  the  court  below 
it  is  found  that  the  salvors  did  not  improperly 
appropriate  certain  things  on  board  the  Americas, 
and  so,  finding  on  what  he  considered  was  an  im- 
proper charge,  he  has  awarded  a larger  sum  than 
lie  would  otherwise  have  done. 

Mihcard,  Q.C.  and  R.  E.  W fitter,  for  the  respon- 
dents, the  owners,  masters,  and  crews  of  the  Au- 
burn and  the  F.  T.  Barry. — The  amount  awarded  is 
not  excessive,  considering  the  danger  to  the  salvors 
and  the  property  salved  and  is  not  out  of  proportion 
to  the  awards  shown  to  have  been  mode  in 

Pritchard's  Admiralty  Digest,  p.  841 ; 

The  Thetis,  8 Hagg.  14;  2 Knapp  P.  C.  300. 

Sir  11.  James  and  Pritchard  (E.  C.  Clarkson 
with  them),  for  the  respondents,  the  owners, 
master,  and  crew  of  the  Spray. — Since  the  deci- 
sion in  The  Chetah  (15>  L.  T.  Rep.  N.  S.  621 ; 
L.  Rep.  2 P.  C.  205  ; 3 Mar.  Law.  Cas.  O.  S. 
177)  there  can  be  no  doubt  that  this  court  can 
reduce  the  amount  of  salvage  awarded  by  the 
High  Court  of  Admiralty,  but  they  will  not  inter- 
fere with  the  amount  awarded  if,  as  was  said  in  the 
Carrier  Dove  (2  Moore  P.  C.  C.  243,  254),  “ there 
has  been  nothing,  to  use  a familiar  expression,  to 
shock  the  conscience— -nothing  gross,  nothing 
extravagant.”  If  it  should  appear  upon  the  fnee 
of  the  judgment  of  the  court  below  that  the  ingre- 
dients going  to  make  up  the  amount  are  improperly 
used,  this  court  will  no  doubt  remove  those  ingre- 
dients and  reduce  the  amount  accordingly,  but  not 
otherwise.  Arc  there,  then,  any  improper  ingre- 
dients ? The  only  two  suggested  are,  first  that  the 
judge  was  influenced  by  improper  charges  made 
against  the  salvors;  secondly,  that  he  took  into 
consideration  the  French  law.  As  to  the  first, 
there  is  no  trace  of  it  ill  his  judgment.  As  to  the 
second,  the  judgment  expressly  proceeds  upon  the 
lex  fori  and  not  upon  French  law.  But  even  if  the 
judge  did  consider  the  French  law,  why  should  he 
not  do  so  ? The  amount  to  be  awarded,  is  a matter 
of  discretion,  and  in  such  a matter  it  is  not  im- 
proper to  consider  the  amount  that  would  have 
been  awarded  in  the  country  to  which  the  ship 
belongs.  There  can  be  no  doubt  that  the  rule  laid 
down  by  the  Ordon nance  de  la  Marine,  Liv.  IV., 
Tit.  IX.,  Art.  27,  is  still  in  force  and  that 
salvors  of  a derelict  are  entitled  to  one-third : 
(Dalloz,  Jurisprudence  G«?nen»lc,  Tit.  Propriety, 
No.  223,  ct  sea.)  'Phis  court  will  not  interfere  with 
a discretion  founded  upon  such  a consideration. 


Salvors  are  to  Ik*  rewarded  not  merely  for  the  actual 
services  rendered,  but  the  general  interests  of 
navigation  and  commerce,  the  fatigue  and  anxiety, 
the  spirit  of  adventure,  and  the  skill  and  dexterity, 
whicn  are  required  by  the  exercise  of  that  spirit, 
are  all  to  l>e  taken  into  consideration : (The 

William  Beekfnrd,  3 C.  Rob.  355.)  And  again  not 
only  the  risk  of  salvors,  their  labour  and  the  state 
of  tne  weather  are  to  be  considered,  but  also  the 
value  of  the  property  salved  : 

The  Industry,  3 Hag)?.  204; 

The  liaikes,  1 Hu??.  246; 

The  Rector,  3 Hagf.  93. 

The  interests  of  commerce  require  the  highest 
possible  reward,  and  salvage  services  can  only  be 
secured  in  the  expectation  of  receiving  a high 
reward.  The  Syrian  ( ubi  sup.)  does  not  overrule 
any  of  the  former  cases  as  to  the  ingredients  of 
salvage  reward,  and  the  judgment  there  must  bo 
taken  os  applicable  only  to  that  particular  case.  A 
derelict  at  sea  is  certain  to  become  a total  loss 
unless  salvors  interfere. 

W.  G.  F.  PhiUimore  in  reply.-— In  the  present 
case  there  was  no  danger  to  life  or  property  of  the 
salvors  which  was  tho  case  in  the  BlendennaU (ubi 
sup.).  It  has  been  expressly  laid  down  that  the 
amount  of  salvage  docs  not  Jepcnd  on  the  value  of 
the  property  salved  when  the  property  is  large; 
when  the  property  is  large,  the  reward  ought  to  be 
adequate,  not  measured  according  to  the  value  of 
the  property,  but  chiefly  according  to  the  service, 
and  especially  with  reference  to  the  risk  of  life. 

The  James  Dizon,  2 L.  T.  Rep.  N.  8.  696  ; 

The  Salada,  2 Hagg.  263, 264. 

Cur.  ado.  vult. 

Dec.  10,  1874.— The  judgment  of  the  court  was 
delivered  by 

Sir  James  W.  Colvile. — These  appeals  are  upon 
a question  of  salvage.  The  vessel  Balved,  the  Amen- 
qtte,  was  a very  large  iron  screw  steamer  of 4600  tons 
register,  running  habitually  os  a passenger  vessel 
between  Havre  and  New  York.  In  the  afternoon 
of  the  14th  April  1874,  being  on  her  return  voy- 
age from  Now  York,  with  eighty-three  passengers 
and  a very  valuable  cargo  of  merchandise,  she  was 
abandoned  by  her  master,  crow,  and  passengers, 
under  the  apprehension  that  she  was  sinking,  and 
left  to  the  mercy  of  the  wind  and  waves,  when 
about  seventy  or  eighty  miles  west  of  Ushant. 

In  that  condition  she  was  first  seen  early  in  the 
morning  of  the  15th  by  the  barque  Auburn,  which 
having  made  for  her,  sjeceedcKi  in  putting  four 
men  on  board  of  her  abont  10.30  a.m.  V ery  shortly 
afterwards  she  was  also  boarded  by  a boat's  crew 
from  the  crew  steamship  Spray,  consisting  of  the 
mate  of  that  vessel  aud  two  other  men,  who  were 
afterwards  joined  by  the  engineer  and  a fireman 
from  tho  Spray.  The  Ameriq tie,  when  first  boarded, 
was  found  to  be  on  the  starboard  tack,  with  two 
close- reef  topsails;  the  foot  of  her  mizen  was 
out,  and  she  lmd  a strong  list  to  port.  On  examin- 
ation it  was  found  that  she  had  a good  deal  of  water 
in  her,  coming  partly  through  a port  of  which  the 
glass  was  out ; that  the  pumps  were  choked  ; and 
that  tho  water  was  too  high  to  allow  the  mate  and 
engineer  to  get  at  the  machinery.  From  what  they 
observed,  and  from  tho  fact  that  her  own  master 
and  crew  bad  abandoned  her,  those  who  made  the 
examination  might  fairly  conclude  that  the  con- 
dition of  this  derelict  vessel  was  far  worse  than  it 
afterwards  proved  to  be.  The  master  and  crew  of 
the  Spray , with  tho  aid  of  two  men  whom  tho 
master  of  the  Auburn  agreed  to  leave  for  that  pur- 
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pose,  nevertheless  undertook  the  task  of  taking 
the  Amerique  to  a port  of  safety.  It  is  unnecessary 
to  state  in  detail  the  measures  which  they  adopted 
for  this  purpose.  It  is  sufficient  to  say  that  the 
Spray,  having  towed  tho  Amerique  during  the 
whole  of  the  night  of  the  15tb,  at  the  mto  of  about 
two  knots  an  hour,  sighted  the  F.  T.  Barry  early 
in  the  morning  of  the  16th,  made  signals  to  her, 
and  ultimately  agreed  with  her  that  she  should 
assist  in  towing  tho  Amerique  to  a safe  port.  Tho 
two  steamers,  with  more  or  less  of  misadventure, 
succeeded  in  getting  tho  Amerique  safely  into 
Plymouth  on  the  evening  of  the  18th  April ; bnt  aho 
continued  to  be  under  charge  of  the  master 
and  crew  of  the  Spray  until  7 p.m.  of  the  following 
day,  when  she  was  taken  in  charge  by  the  col- 
lector of  customs. 

The  admitted  value  of  tho  vessel  and  cargo 
thus  salved  is  190,000/. 

The  Spray  was  a screw  steamship  of  303  tons 
net  register,  manned  by  a crew  of  sixteen  hands, 
all  told,  with  engines  of  80  horse-power  nominal, 
but  working  up  to  300  horse-power.  She  had  left 
Newport  on  the  12th  April  laden  with  coals  and 
bound  for  Gibraltar.  And  it  is  pleaded  that  at  the 
time  of  the  services  she  was  of  tho  value  of  about 

15.0001.  ; her  cargo  being  of  the  value  of  650/. ; and 
her  freight  ont  and  home  being  of  the  value  of 
1270/.  She  does  not  appear  to  have  sustained  any 
serions  damage  during  the  service,  beyond  break- 
ing her  hawser,  and  having  two  butts  on  the  port 
side  torn  out.  In  fact,  by  her  pleading  she  assesses 
this  damage  at  only  00 1. ; the  loss  incurred  by  the 
owners  by  reason  of  the  deviation  from  her  voyage 
at  1301. ; and  the  extraordinary  expenses  incurred 
by  them  at  3791.  6s.  9<I. 

Tho  F.  T.  Barry  is  an  iron  screw  steamship  of 
the  burthen  of  545  tons  net  register,  valued  at 
about  20,0001.,  and  propelled  by  two  compound 
direct  acting  engines  of  99  horse-power,  working 
lip  to  400.  Her  crew  at  tho  time  of  tho  salvage 
service  consisted  of  her  master  and  twenty-two 
hands.  Sho  was  homeward  bound,  having  left 
Villa  Real  in  Portugal,  with  a cargo  of  mineral  ore 
and  fruit  of  the  value  of  4,0001.  for  Newcastle 
on  tho  9th  April  1874.  She  seems  to  have  sus- 
tained damage  to  the  amount  of  6001. ; and  to 
have  been  delayed  on  her  voyage  for  repairs  for 
about  twenty-ono  dnys.  There  were  two  distinct 
suits  for  salvage.  The  one  by  the  owners,  master, 
and  crew  of  the  Spray  ; the  other  by  the  owners, 
masters,  and  crews  of  both  the  F.  T.  Barry  and  of 
the  Auburn.  These  suits  were  heard  together 
before  the  Judge  of  the  Admiralty  Court,  who 
awarded  by  way  of  salvage  the  gross  sum  of 

30.0001.  which  he  divided  in  the  following  propor- 
tion, vi*. : — 15,5001.  to  the  Spray,  14,000 1.  to  the 
F.  '1\  Barry  ; and  5001.  to  the  Aufmrn — these  sums 
to  be  taken  in  full  satisfaction  of  all  damages  and 
expenses,  as  well  as  in  compensation  for  the  sal- 
vage services. 

The  present  appeal  is  against  that  decision. 

That  the  vessel  salved  was  a derelict,  and  that 
she  and  her  cargo  were  saved  by  the  exertions  of 
the  respondents,  that  their  services  were  in  a high 
degree  meritorious,  and  deserved  a large  measure 
of  remuneration,  are  propositions  which  are  not 
disputed  by  the  appellants.  But  they  contend  that 
the  suin  awarded  by  the  learned  judge  is  out  of all 
proportion  to  those  services,  and,  on  the  ground 
of  its  exorbitancy,  ought  to  be  reduced  by  this 
tribunal  sitting  as  a court  of  appeal. 


The  jurisdiction  thuB  invoked  is  one  which  this 
committee,  and  also,  ns  would  appear  from  The 
Cuba  (Lushington,  p.  14),  the  Court  of  Admiralty, 
when  sitting  as  an  appellate  court,  has  always  been 
slow  to  exercise.  The  general  rulo  of  non-inter- 
ference has  been  within  the  last  few  years  stated 
and  enforced  at  this  board  in  The  Claris*?  and  The 
Neptune  (both  reported  in  12  Moo.  P.  C.  Reps. 
340,  34G) ; The  Carrier  Dove  (2  Moo.  P.  C.,  N.  3., 
p.  243) ; The  Fusilier  (3  Moor.  N.  S.,  269) ; and 
The  England  (5  Moo.  P.  C.  344).  The  object  of 
the  appeal  was  in  The  Clariese  and  The.  England 
to  increase,  in  theothor  cases  to  reduce,  the  amount 
awarded.  The  general  rule  is  nowhere  better 
stated  than  in  The  Clarisse,  in  which  Lord  Justice 
Knight  Bruce  said  : — “ It  is  a settled  rule,  and  one 
of  great  utility  with  reference  to  cases  of  this  de- 
scription, that  the  difference  (that  is  the  difference 
between  the  sum  awarded,  and  which  the  appellate 
court  may  think  ought  to  hnve  been  awarded)  must 
ho  very  considerable  to  induce  a court  of  appeal  to 
interfere  upon  a question  of  mere  discretion.”  And 
in  The  Neptune  Lord  Kingsdown,  after  citing  this 
passage  from  the  judgment  in  The  Clarisse, 
observed  that  the  same  rulo  must  apply  in 
diminishing  the  amount  of  compensation  which  is 
applied  in  increasing  it. 

The  cases  which  establish  and  illustrate  the 
exception  to  the  general  ruloaro  The  Thttis{'2  Knapp, 
390);  The  Seinaia  and  True  Blue  (4  Moo.  N.  o. 
101),  and  The  Glenduror  (8  Moo.  N.  S.  22)  in 
which  the  amount  awarded  was  increased ; and 
The  Inca,  (12  Moor.  P.C.  189)  and  The  Chetah 
(5  Moo.  N.  S.  178),  in  which  it  was  reduced.  It 
may  be  observed  that  in  delivering  judgment  in  The 
Chetah,  Lord  Chelmsford  stated  that  it  had  been 
agreed  by  the  counsel  on  both  sides  that  no  case 
was  to  be  found  where,  upon  on  appeal  from  a 
decree  for  salvage  services,  the  amount  awarded 
had  ever  been  reduced.”  But  this  statement  of 
the  authorities  was  obviously  inaccurate,  since  the 
the  case  of  The  Inca,  in  which  the  amount  awarded 
was  largely  reduced,  and  iu  which  the  judgment  of 
this  board  was  delivered  by  Dr.  Lushington,  was 
decided  in  1858.  Upon  the  authorities  it  cannot 
be  doubted,  nor,  indeed,  was  it  denied  at  the  bar, 
that  the  amount  awarded  may  be  reduced  if  the 
appellnto  court  is  satisfied  (to  uso  tho  words  of 
Dr.  Lushington  in  The  Cuba),  that  it  “ is  so  exor- 
bitant, so  manifestly  excessive,  that  it  would  not 
be  just  to  confirm  it-” 

To  establish  a case  for  the  exercise  of  this  ex- 
ceptional and  delicate  jurisdiction  it  would  obvi- 
ously be  material  to  show  that  the  judge  of  first 
instance,  in  estimating  the  amount  of  remuneration 
to  be  awarded,  had  miscarried,  by  allowing  his 
judgment  to  be  influenced  by  something  which 
ought  not  to  have  influenced  it  at  all ; or  else 
either  by  giving  undue  consideration,  or  by  failing 
to  give  due  consideration,  to  some  circumstance 
fairly  within  his  consideration.  And  accordingly 
the  learned  counsel  for  the  appellants  have  laboured 
to  show  some  such  miscarriage  in  the  judgment 
under  appeal. 

Their  arguments  were  founded  first,  on  the  obser- 
vations made  by  the  learned  judge  in  pronouncing 
a gains:  the  defence,  founded  on  alleged  acts  of 
pillage  on  the  part  of  the  salvors,  which  was 
originally  set  up  by  the  appellants.  Their  Lord- 
ships,  however,  cannot  see  the  slightest  ground  for 
supposing  that,  whatever  the  lenrned  judge  may 
have  felt  touching  this  plea,  he  allowed  that  feeling 
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in  any  degree  to  affect  hia  judgment  in  estimating 
the  amount  of  remuneration  which  awarded. 
Another  argument  was  more  plausibly  founded  on 
the  reference  made  by  the  learned  judge  to  the 
French  law,  and  to  the  compensation  which  a 
French  court  would  have  awarded  to  the  salvors 
had  they  carried  this  derelict  vessel  into  Brest. 
It  must,  in  their  Lordships’  opinion,  be  admitted 
that,  if  the  judgment  of  the  learned  judge  was 
influenced  by  that  consideration,  it  was  not  properly 
so  influenced.  The  consideration  how  the  courts 
of  another  country,  and  that  the  country  of  the 
owners  of  the  vessel  salved,  would  deal  with  a 
subject  communis  juris,  like  salvage,  might  be 
legitimate,  and  even  useful,  if  the  courts  of  that 
country  proceeded  upon  the  same  principles  as 
those  which  govern  our  courts.  But  where  it 
appears  that  the  French  courts  are  governed  by  a 
positive  rule  of  law  which  prescribes  that  a fixed 
proportion  of  the  value  of  a derelict  is  to  be  awarded 
to  the  salvors,  and  that  our  courts  have  for  nearly  two 
centuries  repudiated  that  hard  and  fast  rule  of  pro- 
portion, it  is  obvious  that  nothing  can  be  deduced 
from  the  French  law  except  an  inference  that  the 
appellants  might  have  been  in  a worso  case  if  their 
ship  had  been  carried  into  a French  port.  It  affords 
no  ingredient  which  can  legitimately  be  imported 
in  the  calculation  of  the  sum  to  be  decreed  against 
them  in  an  English  court. 

Their  Lordships  however,  though  unable  to 
account  altogether  for  this  reference  to  the  law  of 
France,  find  that  in  the  paragraph  in  the  judgment 
which  immediately  follows  it,  the  learned  judge 
expressly  stated  that  the  case  was  to  be  decided 
by  the  lex  fori ; and  thoir  Lordships  are,  therefore, 
not  satisfied  that  he  did  not  intend  to  decide  it  upon 
the  principles  by  which  his  own  court  is  habitually 
governed  without  reference  to  the  French  law. 
They  will,  therefore,  deal  with  the  question  before 
them  as  Bimply  one  of  alleged  excess  or  exorbitancy. 

It  seems  to  be  indisputable  that  the  amount 
awarded  in  this  case  is  larger  than  any  that  was 
ever  awarded  by  an  English  court  of  admiralty, 
except  that  given  in  the  case  of  the  Thetis.  The 
services  in  that  case,  however,  were  of  the  highest 
merit.  They  lasted  during  many  months ; they 
involved  the  uBe  of  ingenious  and  complicated 
machinery ; actual  loss  of  life  in  at  least  one  case  ; 
actual  loss  of  health  in  many  cases ; great  hard- 
ships, exposure,  and  privations  to  all  actively  con- 
cerned in  them.  In  the  present  cases  their  Lord- 
ships,  without  wishing  in  the  slightest  degree  to 
detract  from  the  courage  with  which  the  salvors 
undertook,  and  the  ability  with  which  they  per- 
formed, the  services  in  question,  cannot  but  observe 
that  those  services,  considered  with  reference  to 
their  duration,  to  the  danger  to  life  incurred  by  the 
men,  to  the  damage  or  risk  of  damage  incurred  by 
the  vessels  employed,  and  to  the  consequences  or 
probable  consequences  of  their  deviations  from  tho 
voyages  on  which  they  were  employed,  fall  far 
Bhort  of  services  which  in  other  cases  and  even 
in  cases  of  derelict,  have  been  remunerated  by  much 
smaller  sums.  It  follows  than,  that  the  value  of  the 
property  is  the  consideration  on  which,  if  at  all,  this 
exceptional  award  of  remuneration  is  to  be  justified. 
And  this  raises  the  question  to  what  extent,  if  any, 
undue  effect  has  been  given  to  that  consideration. 

It  was  argued  on  the  authority  of  a case  decided 
by  Dr.  Lushingion  in  1886  (The  Syrian , 
reported  in  2 Mar.  Law  Cas.  O.  S.  387)  that 
the  value  of  the  property  salved  is  material  only  in 
Vol.  IL,  N.8. 


so  far  as  it  supplies  a fund  adequate  to  the  payment 
of  a liberal  remuneration  for  tho  services  rendered ; 
and  it  ought  not  further  to  affect  the  measure  of 
that  remuneration.  The  passage  in  Dr.  Lushing- 
ton’s  judgment  which  is  relied  upon  is  as  follows : 
" In  dealing  with  tho  present  case,  the  court  also 
bears  in  mind  that  there  is  a large  amount  of  pro- 
perty salved ; but  for  the  Bingle  purpose  of 
remembering  that  it  is  enabled  out  of  an  ample 
fund  fitly  to  remunerate  meritorious  services  well 
performed  ; and  the  court  does  not  hold  the  largo 
value  of  the  property  salved  as  a fund  for  attempting 
to  exort  from  the  owners  of  that  property  or  from 
the  underwriters,  as  the  case  may  be,  more  than 
full  recompense  for  such  services.’"  Their  Lordships 
do  not  think  that  this  passage  can  fairly  be  taken 
to  import  a ruling  that  the  quantum  of  remuner- 
ation is  not  in  any  degree  to  bo  affected  by  the 
value  of  the  property  salved.  Such  a ruling  would 
be  hardly  consistent  with  what  the  same  learned 
judge  has  laid  down  in  his  judgment  delivered  by 
him  at  this  board  in  the  case  of  The  True  Blue 
(4  Moo.  N.  S.  104)  in  1866.  Ho  then  cited  what 
Lord  Stowell  had  laid  down  in  The  Aquila  (1  C. 
Rob.  p.  37)  to  tho  effect  that  “ the  proper  mode  of 
considering  the  question  is,  what  is  the  fit  and 
proper  amount,  with  reference  to  all  the  circum- 
stances, including  the  valuo  of  the  property  salved, 
and  the  risk  to  the  property  of  the  salvors  ? ” 
And  at  p.  106  he  assigns  the  value  of  the  vessel 
salved  os  a ground  on  which  their  Lordships  ought 
to  increase  the  sum  awarded  by  way  of  salvage 
remuneration  by  the  court  below.  That  the  value 
of  the  property  Balved  is,  to  some  extent,  to  be 
treated  as  an  ingrediont  in  the  calculation  of  tho 
quantum  of  salvage  remuneration  is  a proposition 
which  might  bo  supported  by  a long  series  of 
decisions  beginning  with  those  of  Lord  Stowell  in 
The  William  Bedford,  (3  C.  Rob.,  356)  and  Sir 
John  Nicholl  in  The  Industry  (3  Hagg.  208),  and 
coming  down  to  the  present  time.  And  their 
Lordships  do  not  conceive  that  it  was  the  intention 
of  the  learned  judge  who  decided  the  case  of  The 
Syrian  to  run  counter  to,  or  even  to  qualify  the 
decisions  of,  his  predecessors  on  this  point.  The 
rule  seems  to  be  that  though  the  value  of  the  pro- 
perty salved  is  to  be  considered  in  the  estimate  of 
the  remuneration,  it  must  not  be  allowed  to  raise 
the  quantum  to  an  amount  altogether  out  of  pro- 
portion to  tho  services  actually  rendered.  And 
this  is  consistent  with  what  is  said  by  Lord  Stowell 
in  The  Blenden  Hall  (1  Dodson,  p.  421) : “ In  fixing 
a proportion  of  the  value  the  court  is  in  the  habit 
of  giving  a smaller  proportion  where  the  property 
is  large,  and  a higher  proportion  where  the  value 
is  small,  and  for  this  obvious  reason,  that  in  pro- 
perty of  small  value  a small  proportion  would  not 
bold  out  a sufficient  consideration ; whereas  in 
cases  of  considerable  value  a smaller  proportion 
would  afford  no  inadequate  compensation.” 
Applying  these  principles,  their  Lordships,  with 
the  most  anxious  desire  not  to  infringe  the  whole- 
some rule  which  allows  great  latitude  to  the 
discretion  of  tho  court  of  first  instance  in  cases  of 
this  description,  have  been  unable  to  resist  the 
the  conclusion  that  the  learned  judge  has  given 
undue  weight  in  this  case  to  the  value  of  the 
property  salved,  and  has  consequently  awarded  a 
sum  which,  having  regard  to  the  services  rendered, 
their  Lordships  must  pronounce  to  be  excessive. 
Taking  into  consideration  all  the  circumstances  of 
the  case,  the  nature  and  duration  of  the  services, 
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and  also  the  fact,  dwelt  upon  by  the  learned  judge, 
that  tho  merit  of  the  salvors  was  enchauced  by 
their  removing  what  might  havo  proved  a danger- 
ous obstacle  to  navigation,  and  giving  the  utmost 
weight  due  to  the  value  of  the  property  salved, 
their  Lordships  are  of  opinion  that  18,0001.  is 
the  utmost  amount  that  can  be  given  consistently 
with  justice  to  the  owners  of  the  Amerique,  and  the 
rules  which  govern  the  ordinary  practice  of  courts 
of  admiralty  in  England.  And  tney  will  humbly 
advise  Her  Majesty  that  the  sum  awarded  be 
reduced  to  thut  amount.  Following  the  precedent  8 
of  the  Inca  and  tho  Chelah,  they  think  that  each 
party  should  bear  their  own  costs  of  this  appeal. 
They  do  not  propose  to  alter  the  proportions  in 
in  which  the  judgment  under  appeal  has 
apportioned  the  Bum  awarded  amongst  the  different 
classes  of  salvors,  and  the  result  of  their  Lord- 
ships’  judgment  will  be  that  the  Bum  awarded  to 
eacn  class  will  be  diminished  by  two-fiftbs. 

Appeal  allowed ; amount  reduced. 

Solicitors  for  tho  appellants,  Stoke*,  Saunders, 
and  Stokes.  Solicitor  for  the  Auburn  and  F.  T. 
Barru,  Thomas  Cooper.  Solicitors  for  the  Spray, 
Pritchard  and  Sons. 


Dec.  3 and  12, 1874. 

( Present  the  Right  Honourable  Sir  J.  "W.  Colvilr, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  and 
Sir  R.  P.  Collier.) 

The  Henry  Morton. 

Collision — Tune  bye-laws — Vessels  crossing  river — 
Vessel  overtaking  another. 

By  the  bye-laws  in  force  regulating  the  navigation 
of  the  river  Tyne  ( clause  17)  all  vessels  proceeding 
to  sea  must  keep  to  the  south  side  of  mid  Channel 
and  (clause  20)  “ vessels  crossing  the  river,  and 
vessels  turning  take  upon  themselves  the  responsi- 
bility of  doing  so  safely  with  reference  to  the  pass- 
ing traffic under  these  bye-la  ws  a vessel  outward 
bound  coming  at  full  speed  out  of  the  Tyne  dock 
(on  the  south  side  of  the  river  Tyne),  and  crossing 
the  river  to  the  north  side  whether  intentionally, 
in  violation  of  clause  17,  or  unintentionally  by 
reason  of  the  force  of  the  tide,  is  bound  to  use 
the  utmost  caution  to  avoid  the  passing  traffic,  and 
to  contemplate  before  attempting  to  come  out  any 
contingencies,  such  as  tide,  stoppage  of  the  traffic, 
Sfc.,  which  may  arise,  and  she  should  only  cross  if 
it  can  be  done  without  risk  to  that  traffic ; if  a 
collision  occurs  by  want  of  such  caution  the  ship 
will  be  responsible. 

Semble,  that  the  2 1st  clause  of  the  above  bye-laws, 
providing  that  '*  when  steam  vessels  are  proceeding 
in  the  same  direction  but  with  unequal  speed,  the 
vessel  which  steams  slowest  shall  when  over- 
taken M take  certain  measures  to  allow  the  over- 
taking steamship  to  pass  her,  applies  only  to  a 
vessel  overtaking  ana  passing  another  actually 
upon  the  same  course  with  itself. 

These  were  appeals  from  decrees  of  the  High  Court 
of  Admiralty  of  England  in  cross  causes  of  damage 
brought  respectively  by  the  respondents  as  owners 
of  a screw  steam  ship  called  the  Harefield,  against 
a screw  steam  ship  called  the  Henry  Horton, 
owned  by  tho  appellants,  for  the  recovery  of  dam- 
ages in  respect  of  a collision  between  tho  two  ships, 
and  by  the  appellants  against  tho  Harefield  in 
respect  of  the  damages  sustained  by  tho  Henry 
Morton . 


The  collision  happened  at  about  a quarter-past 
four  p.m.  on  the  afternoon  of  the  21st  Jan.  1874, 
a little  below  the  entrance  of  the  Tyne  dock,  in 
the  river  Tyne.  The  tide  was  flood,  and  the 
weather  was  fine.  The  Henry  Morion  was  proceeding 
slowly  down  the  Tyne  in  about  mid-river  and  was 
following  another  steamer  called  the  Elemore, 
which  was  also  going  down  at  the  distance  of  about 
three  times  the  length  of  the  Henry  Morton  ahead 
of  her.  When  the  Henry  Morton  was  nearly  off 
the  entranoe  of  the  Tyne  dock,  which  is  on  the 
south  or  Durham  side  of  the  river,  the  ELemors 
stopped  on  account  of  a sailing  vessel  which  waa 
in  her  way,  and  the  engines  of  the  Henry  Morton 
were  also  stopped. 

The  Harefield,  which  was  proceeding  to  b«l 
came  out  of  the  Tyne  dock  and  crossed  over  from 
the  south  to  the  north  side  of  the  river,  and 
although  the  engines  of  tho  Henry  Morton  were 
reversed  and  her  helm  put  hard  a-starboard,  the 
Harefield,  with  her  port  side,  between  her  bridge 
and  forerigging,  came  into  collision  with  the  star- 
board side  of  the  stem  of  the  Henry  Morton.  The 
Harefield  then  went  on,  and  with  her  stem  struck 
the  Elemore  in  the  centre  of  her  stern. 

The  following  clauses  of  the  bye-lawB  for  the 
regulation  of  the  navigation  of  the  river  Tyne  were 
admitted  to  be  in  force  at  the  time  and  place  of 
the  collision  in  question  in  this  cause : — 

Clause  17. — All  vessels  navigating  the  river  when 
proceeding  towards  sea  shall  keep  to  the  south  of  mid 
channel ; and  when  coming  from  seaward,  shall  keep  to 
the  north  of  mid  channel,  so  that  the  port-helm  may 
always  be  applied  to  clear  vceeelB  proceeding  in  the 
opposite  direction. 

Clause  19.— All  vessels,  when  under  weigh,  requiring 
to  pass  over  a part  of  the  channel  which  is  not  within 
that  half  reserved  for  their  navigation,  for  the  purpose  of 
proceeding  to  or  from  landings,  moorings,  or  other  places, 
must  take  upon  themselves  the  responsibility  of  doing  so 
in  safety  with  reference  to  the  passing  traffia  ; and,  any 
vessel,  continuing  its  navigation  after  reaohing  such 
landing,  mooring,  or  other  place,  must  again  proceed  to 
tho  side  of  tho  river  specified  as  the  proper  side  for  its 
navigation,  so  soon  as  practicable,  and  take  upon  itself 
the  responsibility  of  doing  so  in  safety,  with  respeot  to 
the  passing  t rathe. 

Clause  20. — Vessels  crossing  the  river,  and  vessels 
turning,  must  take  upon  themselves  the  responsibility  of 
doing  so  safely,  with  reference  to  the  passing  traffic. 

Clause  21  .—When  steam  vessels  are  proceeding  in  the 
same  direction,  but  with  unequal  speed,  the  vessel  which 
gtiwmE  slowest  shall,  when  overtaken,  keep  sufficiently 
to  the  left,  or  port  side,  and  shall  offer  no  obstruction 
whatever,  by  crossing  the  channel  or  otherwise,  to  the 
free  passage  of  the  faster  vessel ; and  shall  e»ae,  and,  if 
necessary,  stop  tho  engine  as  soon  as  a faster  vessel 
oomes  within  thirty  yards  ; and  in  like  manner  the  faster 
vessel  shall  ease  its  engine  when  it  comes  within  thirty 
yards  of  the  slower  vessel,  until  it  has  passed  the  vessel 
so  overtaken  ; and,  that  ignorance  of  the  approach  of  the 
faster  vessel  may  not  bo  pleaded  by  the  master  of  the 
slower  vessel,  it  shall  be  snfficient  intimation  of  snoh 
approach  if  the  steam  whistle  of  the  faster  vessel  be  three 
times  sounded,  but  no  vessel  overtaking  any  other  vessel 
will  be  justified  in  passing  snob  vessel  at  any  of  tho  points, 
or  other  dangerous  turnings  of  the  river,  or  at  the  dock 
entrances. 

On  the  part  of  the  appellants,  it  was  contended 
that  the  Harefield  was  to  blame  for  coming  out  of 
the  Tyne  dock  when  she  did,  regard  being  had  to 
the  positions  of  the  Henry  Morton  and  Elemore, 
and  other  vessels,  and  that  tho  Harefield  could  and 
should,  in  accordance  with  the  said  bye-laws,  and 
with  careful  navigation,  have  been  kept  on  the 
south  side  of  the  river,  and  that  her  engines 
ought  to  have  been  stopped  and  reversed  before 
the  collision,  in  timo  to  have  prevented  the 
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collision.  For  the  respondents  it  was  contended 
that  the  Henry  Mortem  neglected  to  stop  and  reverse 
and  improperly  attempted  to  pass  the  Harefield 
contrary  to  the  bye-lawB  of  the  river  Tyne. 

The  cause  was  heard  in  the  court  below  on  oral 
evidence  before  the  learned  judge,  assisted  by 
Trinity  Masters. 

The  learned  judge  of  the  court  below,  however, 
pronounced  the  collision  to  have  been  solely 
occasioned  by  the  improper  navigation  of  the 
Henry  Morton,  and  made  decrees  condemning  the 
appellants,  and  their  bail,  in  the  damages  proceeded 
for  and  in  costs,  and  dismissing  the  cross  suit  of 
the  appellants.  The  reasons  for  the  judgment  and 
the  evidence  sufficiently  appear  in  the  judgment  of 
the  Judicial  Committee. 

From  this  decree  the  appellants  appealed  for  the 
following,  amongst  other  reasons. 

1.  Because  those  in  charge  of  the  Harefield  did 
not  keep  a proper  look-out,  and  the  collision  was 
thereby  occasioned. 

2.  Because  the  Harefield  proceeded  to  leave  the 
Tyne  dock  at  an  improper  time  and  in  an  improper 
manner,  without  due  regard  to  the  positions  of  the 
Henry  Morton  and  the  Elemore,  ana  the  collision 
was  thereby  occasioned. 

3.  Because  the  Harefield  did  not  take  proper 
measures  to  keep  on  the  south  side  of  the  river  in 
accordance  with  the  bye-laws  as  to  navigation  of 
Tyne  and  with  careful  navigation,  and  improperly 
neglected  to  keep  on  the  south  side  of  the  river, 
ana  the  collision  was  thereby  occasioned. 

4.  Because  the  Harefield  did  not  duly  stop  and 
reverse  her  engines,  and  the  collision  was  thereby 
occasioned. 

5.  Because  the  said  collision,  if  not  wholly 
occasioned  by  the  several  acts  and  defaults 
hereinbefore  stated,  was  contributed  to  thereby  or 
by  some  of  them. 

6.  Because  the  judgment  and  decree  of  the  oonrt 
below  were  in  favour  of  the  respondents,  whereas 
they  ought  to  have  been  in  favour  of  the  appellants. 

Butt,  Q.C.  and  E.  C.  Clarkeon,  for  the  appellants. 

Milward,  Q.C.  and  Oaimford  Bruce,  for  the 
respondents. 

Dec.  12,  1874. — The  judgment  of  the  court 
was  delivered  by 

Sir  Barnes  Peacock. — This  is  a case  of  collision 
between  two  scrow  steamers  which  took  place  in 
the  river  Tyne  at  about  4.15  on  the  21st  Jan.  last, 
a little  above  what  is  known  as  Whitehill  point  on 
the  northern  bank  of  the  river.  The  weather  was 
clear  aid  fine ; the  wind  westerly ; and  the  tide 
about  two-thirds  flood,  and  running  pretty 
strongly.  Tho  Henry  Morton  had  come  from  a 
place  called  Jarrow,  higher  up  the  river.  As  she 
approached  the  entrance  of  the  Northumberland 
dock,  which  is  on  the  northern  bank  of  the  river, 
she  had  to  give  way  to  a third  Bteamer,  the  Elem- 
ore,  also  outward  bound,  which  came  out  of  that 
dock ; and  afterwards  continued  her  course  down 
the  river  in  tho  wake  of  that  vessol  somewhat  to 
the  north  of  mid-channel.  Shortly  before  the 
collision  the  Elemore  stopped  her  engines  in  order 
to  avoid  a brig  running  up  the  river  in  tow  of  a tug. 

About  the  same  time  tne  Harefield  came  out  of 
the  Tyne  dock,  which  is  on  the  southern  bank, 
crossed  the  river  at  full  speed  in  a transvere  direc- 
tion intending  to  straighten  her  course  for  her 
passage  down  tho  river ; nnd  in  so  doing  ramn  in 
contact  first  with  the  Henry  Morton,  and  after- 
wards with  the  Elemore. 


So  far  the  facts  are  undisputed.  Upon  the  other 
parts  of  the  case  the  evidence  is  very  conflicting. 

The  case  of  the  Harefield  is,  that  she  was  hauling 
out  of  the  Tyne  dock,  and  was  in  the  act  of 
straightening  down  the  river,  her  engines  going 
a-head,  and  hor  helm  being  hard  a- port,  when  the 
Henry  Morton  came  down  the  river  at  a rapid  speed, 
and  with  her  stem  struck  the  Harefield  a violent 
blow  on  her  port  side,  nearly  amidships  ; and  that 
having  got  clear  she  came  on  again,  striking  the 
Harefield  a second  blow  on  the  port  side  further 
aft ; and  by  means  of  this  second  blow  forced  the 
Harefield  into  collision  with  the  Elemore. 

The  case  of  the  Henry  Morton  is,  that  shortly 
before  the  collision  she  was  about  or  nearly  off  tho 
entrance  of  the  Tyne  dock,  and  nearly  in  mid- 
stream ; that,  having  previously  stopped  in  order 
to  allow  the  Elemore  to  come  out  of  tne  Northum- 
berland dock,  she  was  following  the  vessel  at  the 
rate  of  about  2 knots  an  hour,  when  the  Elemore, 
having  to  stop  on  account  of  a sailing  vessol  in  hor 
way,  she  also  stopped  her  engines.  That  in  those 
circumstances,  the  Harefield,  having  oome  ont  of 
tho  Tyne  dock,  was  seen  coming  athwart  the  river 
towards  the  Henry  Morton,  causing  danger  of 
collision ; that  the  Henry  Morton  thereupon 
reversed  hor  engines  and  took  other  means  to 
avoid  the  collision  or  break  its  force;  but  that  the 
Harefield  with  hor  port  side,  between  tho  bridge 
and  the  fore-rigging,  came  into  collision  with  tne 
starboard  side  of  the  stem  of  the  Henry  Morton, 
passed  on  and  struck  tho  Elemore  on  her  stern, 
and  coming  astern  again  came  into  oollision  with 
the  Henry  Morton.  And  the  chief  fault  which  the 
pleading  of  the  Henry  Morton  imputes  to  those  on 
board  the  Harefield  is,  that  they  improperly 
neglected  so  to  navigate  her  as  to  enable  her  to 
keep  to  the  south  of  mid-channel. 

The  learned  judge  of  tho  Admiralty  Court  came 
to  the  conclusion  that  the  Harefield  was  not  to 
blame  for  coming  out  of  dock  at  tne  time  when  she 
did  come  ont ; that  it  was  the  duty  of  tho  Henry 
Morton,  not  only  by  the  law  of  the  river,  but  also 
by  the  common  rules  of  navigation,  having  the 
tide  assisting  her  for  this  purpose,  to  stop  to  let 
the  Harefield  come  out,  in  the  same  manner  as  the 
Henry  Morton  had  stopped  just  before  to  allow  the 
Elemore  to  come  out  of  the  Northumberland  dock ; 
that  the  collision  was  due  to  the  want  of  a proper 
and  careful  look-ont,  and  to  tho  Harefield  not 
having  been  seen  until  it  was  too  late  on  the  part 
of  tho  Henry  Morton  to  avoid  the  collision ; and 
that  the  Henry  Morton  was  alone  to  blame  for  that 
oollision." 

Their  Lordships,  in  dealing  with  the  appeal  from 
this  decision,  propose  to  consider  first,  how  far  tho 
evidence  justifies  the  finding  that  the  Henry 
Morton  was  at  all  to  blame  for  this  collision. 

In  order  to  arrive  at  a just  conclusion  upon  this 
point  it  is  necessary  to  determine  with  more  or  less 
precision  two  questions  which  were  much  debated 
at  the  bar,  viz.,  what  was  the  position  of  the  Ilenry 
Morton  when  the  Harefield  was  coming  out  of 
dock  P and,  at  what  speed  she  was  then  proceeding 
down  tho  river  ? 

The  witnesses  for  the  Harefield  place  tho  Henry 
Morton  considerably  above  the  entrance  of  the 
Tyne  dock  at  tho  time  when  their  own  vessel  came 
out  of  the  dock.  Some,  as  e.g.  John  Wood,  the 
second  mate,  p.  22,  and  William  Bird,  p 37,  place 
her  as  high  up  the  river  ns  tho  Northumberland 
dock.  In  this  their  Lordships  consider  there  is 


468 


MARITIME  LAW  CASES. 


Priv.  Co.]  Tub  Hsnry  Morton.  [Priv.  Co. 


some  exaggeration.  It  is  admitted  that  tho 
Elemore  was  then  below  the  entrance  of  the  Tyne 
dock.  It  iB  Bworn  on  the  part  of  the  Henry  Mortun 
that  she  had  stopped  in  order  to  allow  the  Elemore 
to  come  out  of  the  Northumberland  dock ; and  the 
fact  that  she  had  so  stopped  seems  to  have  been 
found  by  the  Judge  of  the  Admiralty  Court.  The 
witnesses  on  her  side  also  depose  that  she  after- 
wards followed  the  Elemore  at  a distance  of  about 
three  ships'  length ; she  would  naturally  keep  os 
near  the  Elemore  as  she  could  with  safety ; and 
the  distance  between  them  can  hardly  have 
exoeeded  that  at  which  the  pilot  of  the  Elemore 
puts  it,  viz.,  six  ships'  length.  On  the  other  hand, 
it  iB  to  be  observed  that  in  their  preliminary  act 
the  owners  of  the  Henry  Horton  have  stated  that 
“ the  Harefield  was  firstseen  comingout  of  the  Tyne 
dock  board  on  tho  starboard  bow  of  tho  Henry 
Morton,  which  was  a little  above  the  Tyne  dock 
entrance , and  about  or  near  mid-channel.”  And 
upon  the  whole  evidence  on  this  point  their  Lord- 
ships  have  come  to  the  conclusion  that,  when  the 
Harefield  carao  out  of  dock,  or  was  seen  by  the 

ilot  of  the  Henry  Morton  as  about  to  come  out  of 

ock,  the  latter  vessel  was  still  above  the  entrance 
of  the  Tyne  dock. 

As  to  the  speed  at  which  the  Henry  Morton  was 
going  down  tne  river  when  the  Harefield  was  first 
seen,  their  Lordships  see  no  reason  to  doubt  that 
it  was  that  stated  in  tho  prelimiminary  act,  viz., 
about  two  knots  an  hour.  It  is  part  of  her  caao 
that  when  the  Elemore  stopped  in  order  to  avoid 
the  steam  tug  and  the  brig  Isabel  in  tow  of  her, 
tho  Henry  Mortun  did  the  same.  Tho  time  at 
which  this  manoeuvre  was  executed  is  material. 
Her  captain's  evidence  as  to  the  different  orders 
given  to  the  engineer  is  confused,  and  almost  in- 
explicable. That,  howover,  of  Robert  Brown,  the 
pilot  in  charge  of  the  Henry  Morton,  makes  it  clear 
that  it  was  not  until  after  ho  had  seen  the  masts  of 
the  Harefield  coming  through  the  piers  that  this 
second  stoppage  of  the  Henry  Morton's  engines 
took  place  ; and  that  between  that  and  the  provioos 
stoppage,  in  order  to  let  the  Elemore  out  of  tho 
Northumberland  dock,  they  had  gone  slowly 
a-head.  The  engines  were  not  reversed  and  put 
full  speed  astern  until  the  collision  was  imminent. 
And  upon  tho  whole  evidence  their  Lordships  have 
come  to  the  conclusion  that  tho  Henry  Morton, 
after  passing  tho  Northumberland  docks,  and  when 
the  Harefield  came  through  the  piers,  was  going 
at  the  rate  of  two  knots  an  hour  ; that  she  after- 
wards Btoppcd  her  engines,  and  immediately  before 
tho  collision  reversed  them  ; but  that  up  to  and  at 
the  time  of  the  collision  she  continued  to  have 
some  way  upon  her. 

Another  question  which  was  debated  at  the  bar 
was  whether  the  collision  between  the  Elemore  and 
the  Harefield  took  place  before  or  after  the  second 
collision  between  the  latter  vessel  and  the  Henry 
Morton.  There  is  a direct  conflict  of  evidence  on 
this  point;  but  their  Lordships  ore  of  opinion  that 
the  account  given  by  those  on  board  tho  Harefield , 
confirmed  as  it  is  by  those  on  board  the  Elemore, 
and  other  independent  testimony,  iB  more  credible 
than  that  of  the  witnesses  for  the  Henry  Morton ; 
and  that  the  Henry  Morion  and  the  Harefield  were 
in  collision  twice  before  the  latter  struck  the 
Elemore.  They  are  also  disposed  to  think  that, 
before  striking  the  second  blow,  the  Henry  Morton 
muBt  have  begun  to  go  a-head  again,  probably  in 
the  hope  of  getting  clear,  and  so  proceeding  to  sea. 


And  this  is  consistent  with  what  one  of  the  wit- 
nesses has  sworn  as  to  the  cry  from  the  Henry 
Morton  to  tho  Harefield  to  put  out  tho  cork  fender. 

The  bye-laws  which  govern  the  navigation  of 
the  river  Tyne  have  been  invoked  by  both  parties. 
The  particular  clauses  insisted  upon  are  the  3rd, 
which  requires  all  vessels  proceeding  to  sea  to  keep 
to  the  south,  and  those  coming  from  seaward  to  the 
north  of  mid-channel ; the  19th  and  20th,  which 
throw  upon  vessels  requiring  to  pass  over  a part 
of  the  channel  which  is  not  within  the  half  reserved 
for  their  navigation,  and  upon  vessels  crossing  the 
rivor,  or  turning,  the  responsibility  of  doing  so 
safely,  with  reference  to  the  passing  traffic ; and 
the  21st,  which  contains  the  following  passage, 
viz.,  “ but  no  vessel  overtaking  any  other  vessel 
will  be  justified  in  passing  such  vessel  at  any  of 
tho  points,  or  other  dangerous  part  of  the  river,  or 
at  the  i ock  entrances.” 

Upon  the  facts  as  proved  above,  their  Lordships 
are  of  opinion  that  the  judgment  under  appeal,  m 
so  far  as  it  finds  that  the  Henry  Morton  was  guilty 
of  culpable  negligence,  is  correct.  Looking  to  the 
position  of  the  Ilenry  Morton  when  her  pilot  first 
saw  the  Harefield,  they  think  that  the  collision 
might  have  been  avoided  if  the  Henry  Morton  had 
either  ported  so  as  to  pass  astern  of  the  Harefield 
to  the  southern,  which  it  is  to  he  observed  was  the 
proper,  side  of  the  river ; or  had  stopped  and 
reversed  her  engines.  Their  Lordships  think  that 
either  measure  was  within  the  power  of  those  on 
hoard  that  vessol,  and  that  it  was  their  duty  to 
adopt  one  of  them.  Instead  of  doing  this  they 
appear  to  have  assumed  that  the  Harefield  would 
not  come  so  far  across  the  river,  and  to  have  paid 
no  attention  to  her  movements  until  the  collision 
was  imminent.  In  this  their  Lordships  think  they 
were  not  justified,  whether  the  Harefield  was  or 
was  not  to  blame  for  coming  so  far  across  tho  river, 
a point  to  be  considered  presently.  The  evidence 
of  the  different  pilots  examined  in  the  cause 
satisfies  their  Lordships  that  the  practice  of  so 
crossing  the  river,  whether  right  or  wrong,  is  so 
frequent,  that  the  contingency  of  tho  Harefield 
doing  so  was  one  which  those  on  hoard  the  Henry 
Morton  ought  to  have  contemplated,  and  therefore 
that  they  wore  not  justified  in  neglecting  to  take 
the  means  in  their  power  of  avoiding  its  probabio 
consoquences.  It  is  further  to  be  observed  that 
her  master  himself,  and  her  chief  mate,  admit 
that  the  collision  might  havo  been  avoided 
if  tho  course  of  the  Harefield  had  been  ob- 
served in  time.  Their  Lordships  think  it  right 
to  say  that  they  havo  come  to  tho  conclusion  that 
the  Henry  Morton  was  in  fault,  independently  of 
tho  21st  clause  of  the  bye-laws,  which  they 
are  disposed  to  think  applies  only  to  a vessel  over- 
taking and  passing  another  actually  upon  the  same 
course  with  itself. 

Their  Lordships  have  now  to  consider  whether 
there  was  not  also  contributory  negligence  on  the 
part  of  the  Harefield. 

It  is  admitted  that  the  proper  course  for  an  out- 
ward hound  steamer  leaving  the  Tyne  dock  is  to 
straighten  her  courso  as  soon  as  possible,  so  as  to 
proceed  down  the  river  on  the  southern  side  of  mid- 
channel. There  is  a strong  body  of  evidence 
corroborated  by  proof  of  what  tho  Anns  Webster 
did  to  show  that  this  may  be  done  without  running, 
like  the  Harefuld,  across  tho  mid-channel. 

The  judgment  under  appeal  assumes  that  it  was 
the  duty  uf  the  Harefield  to  get  to  the  south  side 
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as  soon  as  possible,  bat  finds  that  she  wns  delayed 
in  doing  so  by  accidental  circumstances,  of  which 
one  was  the  presence  of  the  raft  of  which  mach 
was  said  in  the  argument.  This  raft,  notwithstand- 
ing what  was  urged  to  the  contrary  by  Mr.  Bruce, 
their  Lordships  must  take  upon  the  evidenco  to 
have  ultimately  gone  up  the  river.  It  is  not  likely 
that  it  should  have  been  towed  against  the  tido 
down  the  river.  Their  Lordships,  however, 
conceive  it  to  be  possible  that,  in  order  to  allow 
the  Harefield  to  pass  it,  it  may  in  the  first  instance 
have  been  towed  towards  the  eastern  pier  of  the 
basin  into  the  slack-water  there.  If  this  be  so  it 
would  not  very  materially  affect  the  subsequent 
movements  of  the  Harefield,  which  is  pretty  well 
proved  to  have  come  out  from  between  the  piers 
with  her  head  N.E.  by  E.  Had  the  raft  really 
altered  the  course  of  the  Harefield  it  would,  their 
Lordships  apprehend,  have  been  a gravo  question 
whethor  she  ought  not  to  have  waited  until  that 
obstacle  was  out  of  the  wav.  But  on  the  whole 
their  Lordships  are  disposea  to  think  that  the  raft 
had  little  or  nothing  to  do  with  what  subsequently 
happened. 

Then  it  is  said  she  came  out  with  her  head  in 
the  right  direction,  but  the  action  of  the  tide  on 
her  starboard  how  gave  her  a fling,  which  canted 
her  more  to  the  northward,  and  impeded  the  action 
of  her  port  helm.  There  does  not,  however,  seem 
to  have  been  anything  exceptional  in  the  strength 
of  the  tide  on  that  day. 

Either  she  intended,  or  she  did  not  intend,  to 
go  as  far  across  tho  river  as  she  went.  In  either 
case  the  bye-laws  seem  to  cast  upon  her  the 
responsibility  of  crossing  the  river,  or  of  going  out 
of  her  prescribed  ground  without  danger  to  the 
passing  traffic.  If  Bhe  did  this  intentionally  (and 
the  fact  that  all  three  steamers  are  found  on  the 
northern  instead  of  the  southern  side  of  mid-channel 
begets  a suspicion  that  vessels  may  intentionally 
viotate  the  17th  clause  iu  this  part  of  tho  river  in 
order  to  escape  tho  strength  of  tide)  she  was  doubly 
bound  to  caution.  If  she  were  forced  into  that 
position  by  the  tide,  Bhe  ought  to  have  contem- 
plated that  contingency.  But  in  either  case  it 
seems  to  their  Lordships  that  those  in  charge  of 
her  ought  to  have  watched  their  opportunity  for 
crossing  the  river  at  full  speed,  and  to  have 
observed  carefully  what  passing  traffic  was  likely 
to  come  in  her  way.  Had  they  done  this  they 
would  have  seen  that  the  Elemore  was  but  a little 
below,  and  the  Henry  Marlon  bat  a little  above  the 
opening  of  the  dock ; and  they  ought  further  to 
have  contemplated  the  contingency,  which  actually 
happened,  of  the  downward  course  of  these  vessels 
being  arrested  by  vessels  ascending  the  river,  as 
they  ought  to  ascend  it,  on  the  northern  side.  Upon 
the  evidence,  those  on  board  the  Harefield  seem  to 
have  paid  very  little  attention  to  the  movements  of 
the  other  two  vessels.  And  their  Lordships  cannot 
acquit  them  of  having  recklossly  crossed  the  river 
at  the  risk  of  collision  with  one  or  both.  Nor  are 
they  satisfied  that  if  the  Harefield  bad  carefully 
observed  the  movements  of  the  two  other  steamers, 
and  seen  that  they  had  been  Btopned  by  the  brig, 
she  might  not  have  extricated  herself  from  the 
position  in  which  she  had  placed  herself  without 
further  danger  by  reversing  her  engines.  Upon 
the  whole,  therefore,  their  Lordships  cannot  acquit 
the  Harefield  of  blame,  and  they  have  come  to  the 
conclusion  that  it  will  be  their  duty  to  advise  Her 
Majesty  to  reverse  both  tho  judgments  under 
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appeal,  and  in  each  suit  to  pronounce  both  vessels 
to  blame,  and  to  direct  that  each  party  shall  bear 
their  costs,  both  in  the  Court  of  Admiralty  and  on 
this  appeal. 

Judgments  reversed  and  appeals  allowed. 

Solicitors  for  the  appellants,  Oellatly,  Son,  and 
Warton. 

Solicitor  for  the  respondent,  H.  C.  Coote. 


COURT  or  QUEEN’S  BENCH. 

Reported  bj  J,  Suoktt  and  M.  W.  McKti.ua,  Eaqrs., 
Barrie  ters-at*  Law. 

Tuesday  Jan.  19, 1875. 

Edwards  v.  Aberayron  Mutual  Ship  Insurance 
Society  (Limited). 

Policy  of  marine  insurance — Risk  or  adventure — 
Time  policy — Member  by  estoppel — Agreement  to 
decide  disputes — Condition  precedent — 30  Sf  31 
Viet.  c.  23. 

Plainliff  had  an  equitable  interest  in  a ship, 
and  afterwards  received  a transfer  of  the  legal 
interest  from  the  registered  owner,  who  was 
a member  of  the  defendants * society.  The 
oumer  insured  the  ship  with  the  defendants  in 
the  plaintiff  s name  by  a policy  incorporating 
the  rules  of  the  society,  and  providing  among  other 
things  that  every  insurance  effected  should  be  valid 
and  binding  from  noon  on  that  day  until  noon  of 
the  1st  Jan.  then  next  following ; by  the  rules,  per- 
sons became  members  only  by  signing  the  articles, 
and  none  but  members  could  insure  their  ships. 
The  rules  also  required  certain  notice  upon  sale  of 
a ship  or  shares  thereof.  The  plaintiff  had  never 
signed  the  articles,  nor  given  notice  of  the  transfer 
to  him  of  tho  legal  interest , but  had  paid  contri- 
butions claimed  from  him  as  owner  by  the  society. 
It  was  also  provided  by  the  rules  that  the  directors 
should  decide  claims  and  disputes  of  members,  and 
that  aggrieved  members  might  appeal  for  recon- 
sideration of  decisions,  first  to  the  directors  them- 
selves, and  then  to  the  whole  society ; and  also 
that  no  member  should  be  allowed  to  bring  or  have 
any  action,  suit,  or  proceeding,  or  other  remedy 
against  the  society  for  any  claims  or  demands 
upon  or  in  respect  of  the  society  or  the  members 
thereof,  except  as  therein  provided. 

Upon  loss  of  the  ship  plaint  if  was  refused  his  claim 
upon  this  policy  by  the  directors  twice , but  made 
«/>  appeal  to  the  whole  society. 

Held : That  the  above  clause  in  the  policy  was  a suffi- 
cient compliance  with  sect.  7 of  the  Stamp  Act 
1867 ; that  the  defendants  were  estopped  from  dis- 
puting the  plaintiff ’ s interest  in  the  policy,  and 
his  right  as  member  to  sue  upon  it ; but  that  the 
clause  for  settlement  of  disputes  rendered  a resort 
to  all  the  appeals  provided  therein  a condition 
precedent  to  an  action  against  the  society  by  a 
member. 

This  was  an  action  brought  to  recover  tho  sura  of 
1000 1.  in  respect  of  a total  loss  of  a vessel  called 
the  Hermione,  alleged  to  have  been  insured  for 
that  amount  by  the  defendants.  The  cause  came 
on  for  trial  at  the  sittings  after  Hilary  Terra  1873, 
before  the  Lord  Chief  Justice  Cockburn  and  a 
special  jury,  when  by  the  consent  of  the  parties, 
and  by  order,  the  following  case  was  stated  for  the 
opinion  of  the  court. 

The  plaintiff  is  a farmer  residing  at  Troedyr- 
hiw,  between  Aberayron  and  Aberystwith,  in 
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Cardiganshire,  and  the  defendants  are  a mutual 
society,  incorporated  under  the  Joint  Stock  Com- 
panies’ Acts,  and  established  at  Aberayrou  in  the 
same  county.  A copy  of  the  memorandum  and 
articles  of  association  accompanied  the  case,  and 
was  to  be  taken  as  part  thereof.  In  the  month  of 
December  1868,  the  plaintiff's  brother-in-law 
Daniel  Davis,  was  about  to  purchase  the  vessel 
Hermione,  and  the  plaintiff  agreed  to  make  him 
advances  to  enable  nira  to  purchase  and  repair 
the  vessel.  The  terms  upon  which  the  advances 
were  agreed  to  be  and  were  afterwards  made  were 
embodied  in  a written  agreement,  dated  22nd 
Dec.  1868  : a copy  of  thiB  agreement  accompanied 
the  case,  and  was  to  be  taken  as  part  thereof,  but 
it  is  not  material  to  the  questions  raised.  The 
vessel  was  insured  for  the  first  timo  with  the 
defendants’  society  in  January  1869.  The  insurance 
was  effected  by  Daniel  Davies,  who  gave  directions 
to  the  defendants’  secretary  that  the  policy 
should  be  made  out  in  the  plaintiff’s  name  and 
bo  handed  to  him.  Davies  did  not  inform  tho 
defendants  of  the  arrangement  made  with  the 
plaintiff.  The  document,  a copy  of  which  accom- 
panies this  case,  marked  “ C.,  was  afterwards 
forwarded  by  post  by  the  defendants  to  the 
plaintiff.  It  is  the  usual  form  of  policy  issuod  by 
the  defendants  to  their  members. 

In  Jan.  1870  the  vessel  was  on  a foreign  voyago 
under  the  command  of  Daniel  Davies,  and  tne 
plaintiff  in  his  absence  applied  for  a renewal  of  the 
insurance  with  the  defendants.  Tho  premium  of 
172.  10s. | was  paid  by  the  plaintiff,  and  in  March 
1870  the  defendants  forwarded  by  post  to  tho 
plaintiff  the  document  a copy  of  which  marked  “D,” 
accompanied  this  case,  and  was  to  be  taken  as  part 
thereof.  No  copy  of  the  rules  or  articles  of  the 
association  was  furnished  to  the  plaintiff,  and  it  is 
to  be  taken  for  the  purposes  of  this  case  that  he 
had  not  read,  and  did  not  know  of  the  provisions 
contained  in  them  until  after  the  loss  of  the  vessel. 
In  March  1870  an  application  was  made  to  the 

laintiff  for  a sum  of  172.  10s.,  being  the  oonfcri- 

ution  to  tho  losses  of  the  year  1869,  payable  in 
respect  of  the  vessel  Hermione.  This  amount  was 
paid  by  the  plaintiff  on  the  31st  March  1870. 
Copies  of  the  notice  of  call,  and  of  the  receipt, 
marked  E and  P,  respectively,  accompanied  this 
case,  and  were  to  be  taken  as  part  thereof,  but  need 
not  be  further  referred  to.  In  Oct.  1870  a further 
call  was  made  on  the  plaintiff  for  the  losses  in  1870, 
and  the  plaintiff  paid  the  amount  and  obtained  a 
receipt.  The  notice  of  call  bad  been  mislaid,  and 
a copy  of  the  receipt,  marked  “ H,”  accompanied 
the  case,  and  was  to  be  taken  as  part  thereof,  but 
need  not  be  further  referred  to.  On  14th  May  1870 
Daniel  Davies,  by  bill  of  sale,  which  was  soon 
afterwards  registered,  transferred  the  Hermione  to 
the  plaintiff.  No  notice  of  this  transfer  was  given 
to  the  defendants.  In  June  1870  Daniel  Davies 
made  a claim  upon  tho  society  for  the  amount  of 
the  loss  of  an  anchor  and  chain  of  the  Hermione. 
The  claim  was  for  2002.,  and  was  resisted  by  the 
society  on  the  ground  that  the  loss  was  one  which 
should  be  contributed  for  in  general  average,  and 
that  the  ship’s  proportion  was  only  72.  A copy  of 
the  rules  was  then  furnished  to  Daniel  Davies  by 
tho  defendants’  secretary,  and  the  sum  of  72.  was 
ultimately  received  by  the  plaintiff  in  payment  of 
the  claim. 

The  Hermione  was  wrecked  and  became  a 
total  loss  Pernambuco  in  Nov.  1870.  On  the 


2nd  Dec.  1870  the  plaintiff  sent  in  to  the  defendants 
a claim  for  the  amount  of  the  insurance  of  the 
Hermione,  viz.,  10002,  and  soon  after  Daniel  Davies 
was  requested  to  attend  a meeting  of  the 
board  of  directors  on  the  6th  Jan.  1871.  He 
attended  accordingly,  and  was  questioned  as  to  the 
circumstances  of  the  loss  of  the  vessel.  The 
directors  expressed  to  Davies  their  opinion  that 
his  account  of  tho  wreck  was  not  satisfactory,  and 
that  the  loss  was  not  shown  to  have  been  caused 
by  perils  of  the  seas.  When  he  had  withdrawn 
from  the  room  they  came  to  the  resolution  “ That 
the  owners  of  the  Hermione  had  no  claim  upon 
the  society.”  The  plaintiff  had  no  notice  of  the 
meeting,  aad  neither  Davies  nor  the  plaintiff  had 
notice  of  this  resolution,  or  was  required  to  attend 
the  directors  ou  any  subsequent  occasion.  On  the 
6th  April  1871  a notice,  signed  by  ten  members 
of  the  association,  but  not  signed  by  the  plaintiff 
or  Davies,  was  sent  to  the  defendants^  office.  This 
notice  was  submitted  to  the  next  quarterly  meet- 
ing of  the  directors.  No  notice  to  attend  was 
given  either  to  the  plaintiff  or  Davies,  and 
in  their  absence  the  directors,  without  further 
inquiry,  came  to  the  same  resolution  as  beforo,  viz., 
that  the  owners  of  the  Hermione  had  no  claim 
upon  the  society.  The  defendants  now  admit  the 
total  loss  of  the  vessel  by  perils  of  the  seas,  but 
contend  that  they  are  not  liable  in  this  action  on 
several  grounds — amongst  others,  upon  the  ground 
that  the  documont  upon  which  the  plaintiff  brings 
this  action  does  not  specify  the  risk,  and  is  there- 
fore void  os  a policy  of  insurance  under  30  A 31 
Viet.  c.  23,  ss.  7 & 9.  They  also  contend  that  the 
rules  aad  articles  of  association  are  to  be  treated 
as  incorporated  with  the  policy,  and  that  under  the 
rules  the  plaintiff  is  not  a member  of  tbo  de- 
fendants’ society,  and  is  not  entitled  to  recover  in 
respect  of  any  loss.  There  was  no  evidence  to 
show  that  persons  insuring  with  the  society  wore 
always  requirod  to  sign  the  articles  of  association, 
and  neither  Davies  nor  the  plaintiff  had  been  re- 
quested to  do  so,  either  before  or  after  the  regis- 
tration of  the  society.  The  defendants  also  contend 
that  the  resolution  come  to  by  the  directors  was  a 
decision  upon  tho  plaintiff’s  claim,  and  that,  not 
having  been  appealed  from  in  the  manner  pointed 
oat  by  rule  84,  the  decision  has  become  final  and 
binding. 

It  was  agreed  that  the  court  should  have  power 
to  draw  all  such  inferences  of  fact  a3  might  have 
been  drawn  by  a jury.  It  was  also  agreed  that  the 
court  should  nave  power  to  make  all  such  amend- 
ments as  may  be  made  under  the  Common  Law 
Procedure  Acts,  and  to  amend  the  particulars  if  the 
court  should  think  fit,  so  as  to  enable  the  plaintiff 
to  recover  all  or  any  of  the  moneys  paid  by  him  to 
the  defendants. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  plaintiff  has  any  cause  of  action 
against  the  defendants.  If  the  court  should  be  of 
opinion  in  the  affirmative,  the  judgment  was  to  be 
entered  for  the  plaintiff  for  such  amount  as  the 
court  should  direct,  with  costs  of  suit.  If  the 
court  should  be  of  opinion  in  the  negative,  then 
judgment  of  nonsuit  was  to  be  entered  with  costs. 

The  memorandum  and  articles  of  association 
were  printed  together,  and  it  appeared  from  the 
third  paragraph  of  the  former  that 

The  objects  for  which  the  company  is  established  are 
tho  mutual  insurance  of  ships  belonging  to  members  of 
the  company,  and  the  doing  of  .all  such  other  things  aa 
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are  incidental  or  conducive  to  the  attainments  of  the 
above  objects. 

By  Article  3, 

Every  person  shall  be  deemed  to  have  agreed  to 
become  a member  of  the  company  who  insures  any  ship 
or  share  in  a ship  in  pursuance  of  the  regulations  herein- 
after  contained. 

By  Article  4, 

Tbit  no  person,  except  the  persons  who  have  signed 
the  copy  of  these  articles  kept  for  that  porpose  at  the 
office  of  the  oompany,  previously  to  the  complete  regis- 
tration of  the  society,  shall  become  a member  of  the 
society,  until  his  admittance  shall  have  been  consented 
to  by  a board  of  directors,  and  he  shall  have  signed  the 
copv  of  these  articles  kept  for  that  purpose  at  the  office 
of  the  company. 

By  Article  39, 

That  the  directors  shall  have  full  power  to  enter  into 
and  execute,  and  also  to  modify,  alter,  or  release  any 
contract  or  agreement  respecting  sny  matter  in  which 
the  society  may  be  interested  ; and  to  adjust,  settle,  and 
decide  all  olaims  and  demands  upon  the  society  by  the 
members  thereof ; or  to  decide  and  determine  all  dis- 
putes, controversies,  and  matters  arising  between  the 
society  and  members  of  the  society  concerning  insur- 
ances or  claims  upon,  or  liabilities  by  and  to  the  society, 
and  concerning  the  laws,  rules,  regulations  and  bye- 
laws of  the  society ; and  the  decision  of  the  directors 
■hall  be  final  and  conclusive,  as  well  upon  the  society  as 
the  members  thereof ; and  no  member  of  the  aooiety 
shall  be  allowed  to  bring  or  have  any  action,  suit,  or  pro- 
ceeding or  other  remedy  against  the  society  or  the  mem- 
bers thereof,  for  any  claims  or  demands  upon  or  in  re- 
spect of  the  society  or  the  members  thereof,  except  as  is 
provided  by  .these  presents  ; but  no  director  who  shall  be 
interested  in  the  particular  matter  which  shall  be  referred 
to  the  directors,  further  or  otherwise  than  a general  mem- 
ber of  tbo  society,  or  whose  claims  upon  the  society  shall 
be  submitted  to  the  decision  of  the  directors,  shall  bo 
allowed  to  vote  or  interfere  in  such  matter  or  claims ; 
and  in  oase  any  question  shall  arise  as  to  any  director 
being  allowed  to  vote  in  such  matter  or  claim,  such 
question  shall  be  finally  decided  by  the  directors 
present  at  any  board,  exclusive  of  the  director  whose 
vote  shall  be  questioned  ; and  the  directors  may,  if  they 
shall  think  fit,  oaase  any  of  snah*  claims  and  demands, 
and  the  amount  to  be  paid  to  any  member  of  the  society, 
to  be  submitted  and  referred  to  the  decision  of  any 
person  practising  as  an  average  adjuster  of  marine 
assurances,  who  shall  be  attended  by,  and  hare  the  same 
powers  of  calling  for,  and*  enforcing  the  attendance  of 
claimants  and  other  evidence,  as  the  directors  would ; 
and  the  directors  or  any  person  on  the  part  of  the  society, 
and  the  claimant,  or  any  person  on  hia  behalf,  shall  be 
at  liberty  to  attend  and  produce  any  evidence  before 
such  average  adjuster;  and  in  every  suoh  case  the 
decision  or  award  of  suoh  average  adjuster  shall  be  final 
and  conclusive  on  the  society  and  claimant,  and  every 
person  interested  in  such  claim,  and  no  appeal  shall  be 
allowed  therefrom. 

By  Article  63, 

That  if  any  membor  of  the  eociety  shall  sell  any 
▼easel,  or  shares  of  any  vessel  insured  by  the  society, 
his  olaims  upon  the  society,  and  liability  to  contribute 
to  the  losses  or  damages  of  other  member*  of  the  society 
in  respect  of  suoh  vessel  or  shares  shall  ooaeo  as  soon 
as  the  possession  of  snch  vessel  or  shares  shall  be 
delivered  to  the  purchaser  thereof,  or  the  sale  shall  be 
otherwise  completed,  aud  notice  in  writing  of  the  sale 
shall  have  been  given  by  the  member  so  selling  to  the 
secretary,  but  not  before ; and  the  purohasor  of  such 
vessel  or  shares,  if  not  a member  of  the  society,  shall 
hare  no  claim  upon  the  soaiety  in  respect  thereof  ; and 
if  the  purchaser  be  a member  of  the  society,  such 
member  shall  have  no  claim  upon  the  society  in  respect 
thereof,  until  ho  shall  have  entered  such  vessel  or  share 
in  his  own  name  in  the  books  of  the  society,  and  in  all 
respects  have  conformed  to  the  laws,  rules,  and  regu- 
lations of  the  society  in  respect  of  such  vessel  or  shares. 
By  Article  74, 

That  every  v easel  insured  in  the  society  shall  have  an 
agent  or  ship’s  husband,  whose  name  and  address  shall 
be  delivered  by  the  owner  or  owners  thereof  to  the  sec- 
retary, and  be  entered  by  him  in  tho  books  of  *Ke  society ; 


and  every  such  agent  or  ship's  husband  shall  have 
full  power  to  transact  and  settle  all  matters  of  business 
with  the  society  relating  to  suoh  vessel,  and  to  pay  and 
receive  and  give  discharges  for  all  moneys  which  shall  be 
payable  from,  or  receivable  by,  the  owner  or  owners  of 
such  vessel  to  or  from  the  society  ; and  to  whom  all 
notices  and  demands  affecting  the  owner  or  owners  of 
snch  vessel  may  be  delivered,  and  when  delivered  shall 
be  binding  on  such  owner  or  owners. 

By  Article  88, 

That  in  all  cases  of  any  vessel  or  shares  thereof 
insured  by  the  society  being  lost,  wrecked,  stranded, 
burnt,  abandoned,  captured,  damaged,  or  injured,  by 
being  run  down,  or  otherwise  injured  by  any  other  vessel, 
the  owner,  master,  or  mate,  or  some  of  the  crew,  shall  as 
soon  as  circumstances  will  permit,  give  notice  thereof  to 
the  secretary  of  the  eociety,  who  shall  thereupon,  by 
letter  to  the  several  directors,  summon  a board  of 
directors  on  the  first  convenient  day,  not  exceeding  seven 
days  from  the  receipt  of  suoh  notice ; and  the  directors 
shall  proceed  to  examine  tho  owner,  master,  and  mate, 
and  such  of  the  crew  as  they  shall  think  necessary,  as  to 
the  cause  of  suoh  loss  or  damage,  and  shall  make  suoh 
further  inquiries,  and  take  saoh  measures  and  make  such 
decisions  and  regulations  thereon,  as  in  their  judgment 
the  caee  shall  require ; and  tho  owner  or  master  of  anv 
vessol  so  lost,  wrecked^  stranded,  burnt,  abandoned, 
captured,  damaged,  or  injured,  shall  not  commence  any 
repairs  except  suoh  as  shall  be  deemed  necessary  for  the 
immediate  safety  of  suoh  vessel,  or  settle  or  compromise 
any  claims  or  disputes,  or  prosecute  or  defend  any  action 
or  suit  in  relation  thereto,  without  tho  previous  consent 
of  the  directors. 

By  Article  84. 

That  if  any  membor  of  the  society  shall  bo  dissatisfied 
with  the  decision  of  the  directors  as  to  tho  settlement  of 
any  loss  or  damage  sustained  by  suoh  member,  or  as  to 
any  claim  or  other  matter  settled  or  adjusted,  or  decided 
by  the  directors  ; and  suoh  member  so  dissatisfied  shall 

rocure  ton  other  members  of  the  society,  not  being 

irectors,  to  join  with  him  in  a written  requisition  to  the 
directors  to  reconsider  and  revise  their  decision.  The 
directors  shall  thereupon  call  a Board  of  Directors  of  not 
less  than  ten,  and  reconsider  and  revise  suoh  decision ; 
and  in  caso  such  member  shall  be  dissatisfied  with  the 
further  decision  of  such  Board  of  Directors,  such  mem- 
ber so  dissatisfied,  together  with  twenty  other  members 
of  the  society,  may,  by  writing  under  their  hands,  require 
the  secretary  to  summon  a Special  General  Heetin?  of 
the  Society,  to  be  held  at  any  time  not  exceeding  four- 
teen days  from  tho  reoeipt  of  such  writing  by  the  secre- 
tary, aud  such  Special  General  Meeting  shall  have  full 
power  to  oonfirra  or  vary  the  decision  of  the  dire  tors, 
and  whatever  shall  be  decided  by  the  Speolal  General 
Meeting  shall  be  final  and  binding,  as  well  upon  tbs 
society  as  upon  all  the  parties  interested  in  the  decision. 

The  policy  marked  C.,  referred  to  the  articles 
of  association,  but  contained  no  specification  of  the 
particular  risk  or  adventure  other  than, — 11  That 
every  insnranoe  effected  shall  be  valid  and  binding 
from  twelve  o’clock  of  the  noon  on  that  day  on 
which  the  insurance  shall  be  effected  until  twelve 
o’clook  of  the  noon  of  the  first  day  of  January 
then  next  following.” 

The  document  marked  D.  was  the  same  printed 
policy  as  C.  The  part  following  the  printed  sen* 
tences  was,  when  filled  up,  as  follows : — 

No.  1.  Offices,  Qnay-perade,  Aberayron, 

Feb.  24,  1870. 

This  is  to  certify  that  Mr.  Evan  Edwards,  as  ship's 
husband  for  tho  Hermione,  162  tons,  A lf  red,  whoreof  is 
master  at  the  present  time  Daniel  Davies,  has  this  day 
paid  171.  10*.  for  the  insurance  of  fifty-two  shares,  1000L 
on  the  said  vessel. 

Value  of  whole  ship,  as  per  rule  for  this  class,  171. 10*. 
per  ton,  121.  IS*.  10001. 

fj.  N.  Evans,  Chairman. 

Signature  of  Directors.  -<  W.  J.  Runs. 

(David  Jones. 

Premium  171.  10*.  Secretary,  John  James. 

Duty  6*.  Treasurer,  Thomas  Jones. 


171.  15*. 
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The  following  were  the  plaintifT s points  of 
argument : First,  that  the  vessel  Hermione  was 
in  fact  insured  by  the  defendants ; secondly,  that 
the  plaintiff  had  a sufficient  interest  in  the  vessel 
to  sue  on  the  contract  of  insurance ; thirdly, 
that  the  plaintiff  is  entitled  to  sue  on  the  con* 
tract  of  insurance  on  behalf  of  Daniel  Davies ; 
fourthly,  that  the  defendants  are  estopped  from 
denying  that  they  had  insured  the  ship,  or  that 
the  plaintiff  or  Daniel  Davies  had  an  insurable 
interest ; fifthly,  that  the  plaintiff  is  a member  of 
the  defendants’  association,  and  is  entitled  to  re- 
cover; sixthly,  that  there  is  nothing  in  the  rules  or 
articles  of  the  defendants’  association  disentit- 
ling the  plaintiff  to  recover ; seventhly,  that  there 
has  been  no  such  proper  and  final  decision  of  the 
directors  as  disentitles  the  plaintiff  to  recover. 

The  following  were  the  defendants’  points  of 
argument : First,  that  the  document  upon  which 
the  plaintiff  sues  in  this  action  is  void  as  a policy 
of  insurance,  because  it  does  not  specify  the  risk 
insured  against  (30  & 31  Viet.  c.  23,  ss.  7 and 
9) ; secondly,  that  the  alleged  policy  was  issued 
subject  to  the  rules  and  articles  of  defendants’ 
society,  and  that  the  plaintiff,  not  having  been  a 
member  of  the  said  society,  is  not  entitled  to 
recover  in  this  action  (see  Article  3 of  Memo- 
randum of  Association,  and  Rules  3,  4,  and 
63) ; thirdly,  that  the  defendants  never  re- 
ceived notice  of  any  assignment  of  Daniel 
Davies’  interest  in  the  vessel  to  the  plaintiff,  and 
that  the  plaintiff,  after  such  assignment,  never 
having  become  a member  of  the  society,  is  not 
entitled  to  recover,  (see  Rule  63) ; fourthly  that  the 
defendants  dealt  with  the  plaintiff  as  ship’s  hus- 
band, and  never  as  the  owner  of  the  vessel,  or  as  a 
member  of  the  said  society,  (see  form  of  alleged 
policy,  and  rule  74) ; fifthly  that  tho  decision  of  the 
directors  given  in  this  matter  against  the  claim 
for  tho  loss  of  the  Hermione  made  upon  tho 
society,  not  being  appealed  against  in  the  way 
provided  by  the  rules,  is  conclusive,  (see  Rules 
39,  83,  and  84.) 

Kenelm  Digby  argued  for  the  plaintiff. — The 
words  of  the  7th  section  of  the  Stamp  Act  1867, 
upon  which  the  defendants’  first  objection  is  based 
are : — “ No  contract  or  agreement  for  sea  insurance 
shall  be  valid  unless  the  same  is  expressed  in  a 
policy ; and  every  policy  shall  specify  the  parti- 
cular risk  or  adventure,  the  names  of  the  sub- 
scribers or  underwriters,  and  the  sum  or  sums  in- 
sured, and  in  case  any  of  the  above  mentioned 
particulars  shall  be  omitted  in  any  policy,  such 
policy  shall  be  null  aud  void  to  all  intents  and 
purposes.”  This,  however,  is  a time  policy,  and  it 
cannot  be  maintained  that  more  than  the  descrip- 
tion of  tho  exact  time  covered  by  tho  insurance  is 
required  by  this  section.  If  the  particular  voy- 
age were  required,  it  would  be  impossible  generally 
to  enter  into  time  policies,  and  the  following 
section  shows  that  it  was  not  intended  to  abolish 
them.  [Blackburn,  J. — This  policy  soems  clearly 
to  satisfy  that  enactment.  At  all  events,  you  need 
say  no  more  on  that  point  until  we  have  heard  the 
other  side.]  As  to  the  defendants’  second  point  of 
argument,  I do  not  dispute  the  assertion  that  tho 
policy  was  issued  subject  to  the  rules  and  articles 
of  the  defendants’  company,  but  I contend  thero  is 
nothing  in  them  to  prevent  tho  plaintiff  recover- 
ing in  this  action.  The  defendants  are  estopped 
from  denying  his  being  a member  of  their  com- 
pany. By  the  3rd  rule,  “ Every  person  shall  be 


deemed  to  have  agreed  to  become  a member  of  the 
company  who  insures  any  ship  or  share  in  a ship, 
in  pursuauoe  of  the  regulations  hereinafter  con- 
tained.” Although  the  plaintiff  had  not  signed 
the  articles  as  required  by  Rule  4,  yet  the  defend- 
ants twice  called  upon  him  to  pay  contributions, 
and  he  was  accepted  by  them  as  the  insurer  of  the 
ship.  Lindley,  in  summing  up  the  cases  on 
estoppel,  says  (p.  139  of  The  Law  of  Partnership, 
Vol.  1) : — “These  cases  show  conclusively  that 
companies  cannot,  any  more  than  individuals,  take 
advantage  of  the  non-observance  of  formalities 
which  tney  have  not  insisted  upon,  and  have 
tacitly  at  least  dispensed  with;  and  they  show 
further,  that  if  the  directors  of  a company,  in 
transacting  such  business  of  the  company  as  they 
are  authorised  to  transact,  necclect  to  observe  the 
formalities  prescribed  by  the  regulations  of  th© 
company,  and  treat  an  informal  act  as  a formal 
one,  and  thereby  induce  others  to  do  tho  same,  the 
company  is  estopped  from  afterwards  disputing 
the  validity  of  what  has  been  treated  as  valid  by 
all  parties.”  [Lush,  J. — Besides,  if  the  defen- 
dants enter  into  a policy  of  insurance  with  a non- 
member, why  should  they  not  pay  ?]  Another  de- 
fence is  based  on  Rule  63  of  the  articles,  which  re- 
quires certain  formalities  upon  the  Bale  of 
a ship.  What  was  done  in  this  case  was  a mere 
transfer  of  tho  legal  interest,  the  equitable 
interest  being  in  the  plaintiff  before.  [Blackburn, 
J. — That  rule  doeB  not  seem  to  touch  this  tran- 
saction.] Another  defence  is  raised  upon  Rules 
39,  83,  and  84,  and  it  is  contended  that,  however 
right  the  plaintiff  may  be,  he  cannot  enforce  his 
claim  by  action,  bat  in  the  first  place  tho  case  finds 
that  the  plaintiff  had  no  notice  of  the  directors' 
meetings.  [Blackburn,  J. — Notice  to  Davies  was 
notice  to  plaintiff,  and  Davies  was  present.]  In 
the  next  place,  no  contract  is  valid  which  ousts  the 
jurisdiction  of  the  Superior  Courts.  [Black- 
burn, J. — Is  not  the  adoption  of  the  course  pro- 
vided merely  a condition  precedent  to  an  ac- 
tion P]  Tho  words  of  Rule  39  are  absolute ; **  the 
decision  of  the  directors  shall  be  final  aud  con- 
clusive as  well  upon  the  society  as  the  members 
thereof ; and  no  member  of  the  society  shall  be 
allowed  to  bring  or  have  any  action,  suit,  or  pro- 
ceeding, or  other  remedy  against  the  society  or  the 
members  thereof,  fbr  any  claims  or  demands  upon 
or  in  respect  of  the  society  or  the  members 
thereof,  except  as  is  provided  by  these  pre- 
sents.” The  principle  of  law  was  laid  down 
in  Scott  v.  Avery  (5  H.  L.  Cas.  811),  that  parties 
cannot  by  contract  oust  the  courts  of  their  juris- 
diction ; but  any  person  may  contract  that  no 
right  of  action  shall  accrue  till  a third  person  has 
decided  on  any  difference  that  may  arise  between 
himself  and  the  other  party  to  the  covenant.  In 
that  case  the  decision  of  arbitrators,  who  wore  to 
ascertain  tho  sum  to  be  paid  to  an  insurer  for 
loss,  was  declared  a condition  precedent  to  the 
maintaining  of  an  action ; and  it  was  held  that 
was  a lawful  conditiou.  Subsequent  cases  have 
also  gone  to  increase  the  exceptions  to  the  prin- 
ciple, but  none  of  them  have  been  decided  on 
words  so  clearly  ousting  the  jurisdiction  as  these 
do.  The  strongest  case  of  exception  is  Elliott  ▼. 
The  Royal  Exchange  Ansurance  Company  (L.  Rep. 
2 Ex.  237),  where  a covenant  in  a policy  of  fire 
insurance  provided  that  “ in  case  any  difference 
shall  arise  touching  any  loss  or  damage,  such 
difference  shall  be  submitted  ' to  arbitrators. 
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whose  award  in  writing  shall  be  conclusive  and 
binding  on  all  parties ; but  if  there  shall  appear 
any  fraud'  or  false  swearing,  the  claimant  shall 
forfeit  all  benefit  of  his  claim.”  Bramwell,  B., 
dissented  from  the  conclusion  of  the  majority, 
that  this  was  only  a covenant  to  pay  the  adjusted 
Iosb,  and  that  the  plaintiff  had  no  cause  of  action. 
The  article  in  this  case  goes  further  than  that; 
aud  if  it  prevents  this  action,  it  will  render  the 
decision  of  the  directors  final  on  the  question  of 
whether  the  ship  was  lost.  Before  Scott  v.  Avery, 
the  cases  are  still  more  opposed  to  any  effect  being 
given  to  such  an  answer  to  an  action  as  this.  In 
Thompson  v.  Chamock  (8  T.  Rep.  139),  it  was  held 
that  to  a covenant  in  a deed,  made  for  the  per- 
formance of  several  matters,  the  defendant  cannot 
plead  that  in  the  deed  there  is  a covenant  that  in 
case  any  difference  should  arifee  betwoen  the  parties 
respecting  any  part  of  the  agreement,  it  should  be 
settled  by  three  arbitrators,  and  that  he  offered  to 
refer  the  matter  in  dispute,  but  that  the  plaintiff 
refused.  The  previous  cases  were  all  discussed, 
and  Lord  KenyDn  afterwards  said  : “ It  is  not 
necessary  now  to  say  how  this  point  ought  to  be 
determined  if  it  were  res  Integra , it  having  been 
decided  again  and  again  that  an  agreement  to 
refer  all  matters  in  difference  to  arbitration  is  not 
sufficient  to  oust  the  courts  of  law  or  equity  of 
their  jurisdiction.”’  The  covenant  in  Horton  v. 
Sayer,  (4  H.A  N.  643),  was- held  to  be  an  absolute 
agreement  to  onBt  the-  Superior  Courts  of  tbeir 
jurisdiction,  and  therefore  void;  the  form  of  it 
was  very  similar  to  this,  except  that  it  did  not  con- 
stitute so  absolute  an  agreement  to  oust  tho  juris- 
diction ; it  was  that  if  any  difference,  variance, 
controversy,  doubt,  or  question  should  arise  be- 
tween the  parties  touching  or  concerning  any 
covenant,  clause,  proviso,  matter,  or  thing  in  the 
Ba.d  indenture  of  lease  contained,  then  all  and 
every  Bucb  matter  in  difference  should  be  dis- 
cussed, resolved,  and  finally  ended  by  arbitrators 
choeem  as  therein  provided,  and  that  the  parties 
should  not  prosecute  any  suit  or  seek  any  remedy 
either  in  law  or  equity  for  relief  in  the  premises 
without  first  submitting  to  such  arbitration  and 
reference.  In  Roper  v.  Tendon  (1  E.  <fc  E.  825),  an 
agreement  to  resort  to  arbitration  was  held  to  be 
merely  collateral  to  the  agreement  to  pay.  Lord 
Campbell  said : ” The  court  will  not,  therefore, 
treat  the  agreement  to  refer  as  ousting  their  juris- 
diction until  there  has  been  a reference.  The 
distinction  between  the  present  case,  and  cases 
like  Scott  v.  Avery  is  plainly  pointed  out  in  the 
judgment  there  delivered  in  tne  House  of  Lords. 
The  present  case  does  not  fall  within  that  decision, 
and  the  defendant  coaid  have  enforced  the  agree- 
ment to  refer  only  by  an  application  under  the 
Common  Law  Procedure  Act  1854,  s.  11.”  Here 
the  words  of  the  39th  erticle  neither  express  a 
collateral  agreement  nor  make  a reference  a con- 
dition precedent  to  an  action;  they  absolutely 
oust  the  jurisdiction  of  the  courts.  [Blackburn, 
J. — Tredwen  v.  Holman  (1  H.  A C.  72),  seems  to 
be  very  like  this  case.  That  was  an  action  for  a 
total  loss  against  a Mutual  Marine  Insurance 
Association,  one  of  the  rules  of  which  was  that  all 
average  claims  and  claims  of  abandonment  should 
bo  adjusted  and  settled  by  arbitration,  the  award 
to  be  final,  and  that  no  action  at  law  should  be 
brought  until  the  arbitrators  had  given  their  deci- 
sion. It  waa  held  that  no  action  could  be  main- 
tained on  the  policy  for  a total  loss  until  the  claim 


had  been  adjusted  and  settled  by  arbitration  in 
pursuance  of  the  rule.]  That  clause  made  arbitra- 
tion a condition  precodent  to  an  action,  bat  here 
all  actiou  is  excluded  entirely.  If  this  article  is 
hold  to  be  a bar  to  legal  proceedings,  the  court 
will  be  going  beyond  any  case  hitherto  decided. 
At  all  events  the  resolution  of  the  directors  to  be 
a binding  decision  must  have  been  upon  notioe  to 
the  plaintiff.  [Blackburn,  J.— If  resort  to  the 
directors  and  the  general  company  is  a condition 
precedent,  it  cannot  matter  to  you  whether  there 
was  an  improper  decision  or  none  at  all.  At  all 
events  there  has  been  no  appeal  to  a general 
meeting.] 

D.  T.  Williams  (with  Lush)  for  defendants.™ 
No  interpretation  has  bden  put  upon  these  words, 
“ risk  or  adventure,"  in  the  Stamp  Act  1867 ; but 
if  the  court  oonsider  this  form  of  policy  sufficient 
I will  not  press  the  objection.  [Blackburn,  J. — 
It  is  manifestly  a dishonourable  point  to  take,  and 
the  proceeding  is  aggravated  by  the  point  being 
untenable.]  With  regard  to  the  plaintiff  being 
entitled  to  recover,’  the  case  finds  that  his  name 
appears  on  all  the  documents  issuing  from  fcho 
company  only  as  ship’s  husband  : until  after  the 
loss  the  defendants  had  no  information  of  any  other 
interest  he  had  in  the  ship.  The  insurance  was 
effected  by  Davies.  [Blackburn,  J. — But  two  con- 
tributions were?  claimed  upon  and  made  by  the 
plaintiff ; the  defendants  are  therefore  estopped 
from  denying  his  interest,  and  from  taking  advan- 
tage of  any  informality.]  The  important  point, 
no  doubt,  is  as  to  the  decision  of  the  directors. 
This  39th  article  contains  an  important  condition 
of  the  formation  of  tho  society ; it  would  "be  im- 
possible to  transact  their  business  without  an 
arrangement  for  settling  the  claims  and  disputes 
of  the  members.  [Blackburn,  J. — Yon  may  take 
it  that  the  policy  and  the  rales  are  to  be  read 
together,  and  also  that  it  was  in  the  defendants’ 
power  to  make  their  mode  of  reference  a condition 
precedent  to  this  action ; the  question  is  whether  it 
is  so  made  by  this  rule.]  By  section  84  two  appeals 
are  given  to  a member  dissatisfied  with  the  first 
decision  of  the  directors,  and  for  this  reason  the 
cases  relied  on  by  the  plaintiff  have  no  applica- 
tion. Further,  Tredwen  v.  Holman  is  exactly  in 
point. 

Diohy  in  reply. — In  all  the  cases  where  arbitra- 
tion has  been  held  to  be  a condition  precedent  to 
an  action,  it  has  boen  so  stated  in  the  agreement, 
e.  g.,  Braunstein  v.  Accidental  Death  Assurance 
Company  (1  B.  & S.  782).  Here,  on  the  contrary, 
the  39th  rule  distinctly  provides  that  thore  shall 
be  no  appeal  to  any  other  tribunal  thau  the 
directors. 

Blackburn,  J. — I think  in  this  case,  on  the  whole, 
onr  judgment  must  bo  in  favour  of  the  defendants, 
aud  a nonsuit  must  be  entered.  There  are  four 
points  which  have  boon  raised. 

As  to  the  first,  we  think  this  is  a time  policy, 
which  is  not  affected  by  this  provision  of  the 
Stamp  Acr.  The  point  ought  not  to  have  been 
raisea  by  the  defendants,  aud  is,  moreover,  a bad 
one. 

The  second  point  is  raised  upon  the  articles 
of  association,  which  are  incorporated  into  the 
contract,  by  the  references  to  them  on  the 
policy.  The  memorandum  of  association  states 
the  objects  for  which  the  company  was  estab- 
lished to  be  the  mutual  insurance  of  ships 
belonging  to  members  of  the  company;  and  tne 


au 
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fourth  article  requires  persons,  before  thoy  become 
members,  to  sign  the  articles.  Now,  it  appears 
that  the  plaintiff  had  an  equitablo  interest  in  the 
■bip,  but  his  name  was  not  entered  on  the  register ; 
Davies,  tho  registered  owner,  acting  for  the  plain- 
tiff, effected  this  insurance  with  the  defendants  in 
his  own  name.  The  company  made  calls  yearly 
upon  the  members,  and  twice  the  plaintiff 
was  asked  for  and  made  payments  for  calls. 
The  second  point  was  that  the  plaintiff  never 
aaviug  signed  tho  articles  of  association  was 
not  a momber,  and  therefore  bad  no  contract 
with  the  defendants ; but  tho  answer  is,  the  defen- 
dants by  their  claiming  calls  upon  the  plaintiff, 
and  receiving  payment  from  him  as  owner  of  the 
ship,  are  estopped  from  saying  that  he  is  not  a 
member. 

The  third  point  is  that,  by  the  63rd  article, 
even  if  the  plaintiff  were  at  any  time  a member 
of  the  society,  he  forfeited  his  rights  by  the 
transfer  of  the  legal  interest  in  the  ship  to  him  by 
Davies,  and  his  neglect  afterwards  to  take  the  steps 
required.  That  article,  however,  only  relates  to 
when  any  member  of  the  society  shall  sell  any 
vessel,  or  shares  of  any  vessel,  insured  by  the 
society ; and,  to  my  mind,  this  transfer  of  the 
legal  interest  was  no  such  sale  of  the  ship. 

These  three  points  we  determine  in  favour  of 
the  plaintiff,  but  the  fourth  must  go  the  other 

mongst  the  rules  of  the  society  incorporated  in 
the  contract  are  the  39th,  83rd,  and  84tn  ; by  the 
first  of  those  the  directors  are  empowered  to  exe- 
cute contracts,  “and  to  adjust,  settle  and  decide 
all  claims  and  demands  upon  the  society  by  the 
members  thereof ; or  to  decide  and  determine 
all  disputes,  controversies  and  matters  arising 
between  the  society  and  members  of  the  society 
concerning  insurances  or  claims  upon,  or 
liabilities  by  or  to  the  society,  and  concern- 
ing the  laws,  rules,  regulations,  and  bye-laws 
of  the  society ; and  the  decision  of  the  directors 
shall  be  final  and  conclusive,  as  well  upon  the 
society  aa  the  members  thereof then  comes  the 
clause,  the  effect  of  which  we  must  decide  aa 
bearing  upon  this  fourth  objection  — “and  no 
member  of  the  society  Bhall  be  allowed  to  bring 
or  have  any  action,  suit,  or  proceeding,  or  other 
remedy  against  the  society  or  the  members 
thereof  for  any  claims  or  demands  upon  or  in  re- 
spect of  tho  society  or  the  members  thereof,  ex- 
cept aa  ia  provided  by  these  presents.”  Further 
on  the  article  provides  that  “ the  directors  may, 
if  they  shall  think  fit,  cause  any  of  such  claims 
and  demands,  and  tho  amount  to  bo  paid  to  any 
member  of  the  society  to  be  submitted  and  re- 
ferred to  the  decision  of  any  person  practising  as 
an  average  adiuster  of  marine  assurances,”  who 
shall  hear  evidence ; “ and  in  every  such  case  the 
decision  or  award  of  such  average  adjuster,  shall 
be  final  and  conclusive  on  the  society  and  claimant, 
and  every  person  interested  in  such  claim,  and  no 
appeal  shall  be  allowed  therefrom.”  Article  83 
provides  for  the  investigation  of  any  loss  by  the 
directors,  and  their  decision  thereon.  And  by  the 
following  Article  84,  if  any  member  be  dissatisfied 
with  a decision  of  the  directors,  he  may  procure 
ten  members  of  the  society  to  join  in  a written  re- 
quisition to  the  directors  to  reconsider  and  revise 
such  decision,  and  if  dissatisfied  with  the  directors’ 
further  decision,  he  may,  if  twenty  members  will 
join  him  in  a requisition,  obtain  the  decision  of  a 


special  general  meeting  of  the  society,”  which 
snail  be  final  and  binding  as  well  upon  the  society 
as  upon  all  parties  interested  in  the  decision.” 

Taking  these  provisions  together,  what  did  the 
parties  who  formed  the  society  really  mean  by 
them  ? 8cott  v.  Avery  decided  that  an  agreement 
to  refer  a disputed  amount  of  claim  did  not  neces- 
sarily mean  to  oust  the  courts’  jurisdiction,  and  was 
not,  therefore  void ; but  if  it  was  intended  that  no 
action  should  lie  except  for  the  amount  which 
must  be  previously  fixed  by  an  arbitrator,  a refer- 
ence was  made  a condition  precedent  only,  and 
the  agreement  was  valid;  in  which  case  the  action 
most  fail  unless  the  amount  of  claim  has  been 
fixed  by  arbitration.  Here  the  articles  say  an 
aggrieved  member  may,  with  the  help  of  ten 
others,  go  to  the  directors  a second  time,  and  if  he 
likes  he  may,  with  the  help  of  twenty  others,  take 
the  opinion  of  a general  meeting.  It  seems  to 
me  that  the  members  of  this  Mutual  Insurance 
Society  have  agreed  that  all  these  steps  Bhall  be 
taken  before  a member  shall  resort  to  law  or 
equity.  I think  the  case  of  Tredwen  v.  Holman  is 
very  near  this,  and  the  decision  is  applicable  here. 
The  special  case  finds  that  the  plaintiff  has  not 
exhausted  all  the  powor  to  appeal  provided  by  the 
84th  article,  and  therefore  tne  present  action  will 
not  lie.  I see  nothing  to  prevent  the  plaintiff 
from  now  going  to  a general  meeting  of  the 
society,  nor  from  obtaining  a reconsideration  of 
what  is  now  admitted  to  have  been  a wrong  deci- 
sion of  the  directors. 

Mellor,  J. — I am  of  the  same  opinion.  Mr. 
Digby  baa  disposed  successfully  of  all  points 
except  the  last.  Tredioen  v.  Holman  is,  I think, 
applicable  to  that  point,  and  rightly  decided.  It 
is  quite  competent  to  a society  for  mutual  insurance 
to  agree  to  do  their  utmost  to  settle  their  own 
differences.  Tho  language  of  these  rules  is  some- 
what obscure,  and  there  is  some  difficulty  in  col- 
lecting its  meaning ; but  I think  the  members 
must  nave  intended  to  require  a reference,  first  to 
the  directors  again,  and  then  to  a general  meeting, 
as  a condition  precedent  to  action.  The  plaintiff 
was  bound  to  abide  by  those  rules,  and  therefore  a 
nonsuit  must  be  entered.  I agree  with  my  brother 
Blackburn,  that  now  it  has  been  discovered  there 
really  was  a loss  of  the  ship,  the  decision  of  the 
directors  ought  to  be  reconsidered. 

Lusu,  J. — I am  of  the  same  opinion.  I agree 
with  what  has  been  said  on  the  first  three  points, 
and  I have,  especially,  no  doubt  that  after  what 
has  occurred,  the  defendants  are  estopped  from 
disputing  the  plaintiff's  being  a member  of  the 
company.  The  real  question  in  the  case  is  what 
was  the  nature  of  the  contract  concerning  tho 
settlement  of  differences.  I think  that  the  articles 
do  not  form  an  absolute  agreement  to  oast  the 
jurisdiction  of  the  courts,  but  merely  impose  the 
condition  of  appealing  first  to  the  two  tribunals  of 
their  own,  before  a member  can  resort  to  litigation 
against  the  society.  I agree  that  there  seems  to 
be  nothing  to  prevent  now  the  appeal  to  a general 
meeting  which  the  plaintiff  has  omitted. 

Jtidgmentfor  defendants. 

Attorneys  for  plaintiff,  Pater  eon,  8 now,  and 
Burney. 

Attorneys  for  defendants,  Hayes,  Txcisden, 
Parker,  aid  Co. 
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Reported  bj  J.  P.  AairiALL,  Esq.,  Barrister-afc-Law. 

Monday,  Nov.  30,  1874. 

Tub  Lexington. 

Collision  —Shij}  wholly  under  control  of  charterers 
— Proceeding  in  rem — Liability  of  the  res. 

A ship,  chartered  by  her  owners  so  that  the  whole 
control  and  management  of  ship  ami  crew  are 
vested  m the  charterers,  is  liable  in  a proceeding 
in  rem  for  damage  done  to  another  ship  by  the 
negligence  of  her  crew , although  they  are  the 
charterer’s  servants.(a) 

This  was  a cause  of  collision  instituted  on  bebalf 
of  the  owners  of  the  steamship  Consei-vator  against 
the  steam  wherry  Lemington,  and  her  owner  inter- 
vening. The  petition,  so  far  as  is  material,  was  as 
follows : — 

1.  At  a little  after  4 a.m.,  on  the  23rd  July  1874,  the 
•crew  steamship  Conservator,  of  580  tons’  register,  was 
lying  in  the  looks  of  the  Tyne  Dock,  moored  fore  and  aft 
to  the  quay. 

2.  At  such  time  the  above-named  vessel  Lemington 
drove  against,  and  with  her  stern  struck  the  Conservator 
on  her  starboard  side,  between  the  bridge  and  the  fore 
rigging,  and  did  her  considerable  damage. 

3.  The  said  collision  was  occasioned  by  the  Lemington 
having  been  insufficiently  and  insecurely  moored  or 
fastened,  and  otherwise  by  the  neglect  of  those  in  charge 
of  her,  to  take  proper  measures  for  keeping  her  clear  of 
the  Conservator. 

The  answer  filed  by  the  defendants  alleged  that 
the  Lemington  was  a screw  wherry  of  about  forty 
tons,  and  was  manned  by  a crew  of  two  hands,  one 
Joseph  Forster  being  master,  and  one  Edward 
Forster  engineer;  that  the  collision  was  occasioned 
by  neglect  of  the  dock  master  of  the  Tyne  Dock  in 
casting  off  the  Lemington  s mooring  ropes  and 
opening  the  sluioes  of  the  dock,  and  that  the  dock 
master  was  in  charge  under  the  Harbour,  Docks, 
and  Piers  Clauses  Act  1847,  and  so  far  as  the 
Lemington  was  concerned,  the  collision  was  an  in* 
evitable  accident ; the  second  and  sixth  articles  of 
the  answer  were  as  follows : 

2.  At  th«  time  of  the  said  collision,  end  for  some  time 
previooaly,  the  Lemington  was  and  had  been  let  by  the 
defendants  to,  and  hired  from  the  defendants,  by  the 
said  Joseph  Forster,  for  the  purpose  of  carrying  cargo  on 
the  rivor  Tyne,  under  an  agreement  by  which  the  said 
Joseph  Forster  agreed  to  and  did  pay  to  the  defendants 
ono-nfth  part  of  the  gross  earnings  of  the  said  wherry, 
and  all  dinbursemente  and  expense#  incurred  and  con- 
nected with  the  management,  working,  employment,  and 
navigation  of  the  said  wherry  ware  agreed  to  be  and  were 
paid  by  the  said  Joseph  Forster,  and  the  aaid  Joseph 
Forster  had  absolute  oontrol  over  the  management,  work- 
ing, employment,  and  voyages  of  the  said  wherry,  and 
over  the  navigation  of  the  said  wherry  daring  the  said 
voyages  ; and  the  wherry  was  not  in  any  way  under  the 
oontrol  of  the  defendant#  during  the  said  letting  and 
hiring,  and  the  said  Joseph  Forster,  in  the  said  manago- 


(a)  It  being  a fact  in  the  oaae  that  the  Lemington  was 
not  a seagoing  vessel,  it  was  contended  on  behalf  of  the 
defendants  that  no  maritimo  lien  attached  for  damage 
done  by  her,  because,  previous  to  3 A 4 Viet.  o.  65,  a 6, 
the  High  Coart  had  no  jurisdiction  within  the  body  of  a 
county,  and  that  consequently  there  wae  no  maritime 
lien  enforceable  by  the  law  of  England  for  damage  done 
within  the  body  of  a county,  ana  that  the  above  Act 
gave  no  maritime  lien  for  such  damage,  and  if  there  were 
no  such  lieu  there  was  only  a personal  liability,  and  the 
owners  were  not  personally  responsible  for  tho  negligent 
acts  of  other  persons’  servants.  The  learned  judge,  how. 
ever,  held  that  the  point  was  not  sufficiently  raised  npon 
the  pleadings,  and  refused  to  entertain  it.  He  at  the  same 
time  declined  to  express  any  opinion  npon  it  either  one 
way  or  the  other.— Ed. 


mont,  working,  employment,  and  navigation  acted  on  his 
I own  behalf  as  principal,  and  not  in  any  way  as  agent  or 
servant  of  the  defendants  in  that  behalf. 

6.  The  Lemington  wae  not  under  the  management  or 
oontrol  of  the  defendants,  so  ae  to  render  them  liable  for 
anv  loss  or  damage  sustained  by  the  plaintiffs  in  tho  said 
collision. 

Tho  plaintiffs  now  moved  the  court  to  reject  the 
second  and  sixth  articles  of  the  answer,  upon  the 
ground  that  they  disclosed  no  ground  of  defence 
to  the  action,  and  were  irrelevant. 

E.  C.  Clarkson,  in  support  of  the  motion. — As- 
suming the  facts  stated  in  the  second  article  of  the 
answer  to  be  true,  the  Lemington  was  in  effect 
chartered  to  Joseph  Forster  so  as  to  he  actually 
demised  to  him  for  the  time  being.  The  question 
then  arises,  does  a ship  so  chartered  continue  to 
be  responsible  for  damage  done  negligently  whilst 
she  is  in  the  possession  of  the  charterer.  I admit 
that  the  owners  would  not  be  personally  responsible, 
but  I submit  that  the  demise  of  the  ship  does  not 
take  away  the  re*ponsibility  of  the  res.  A maritime 
lien  attaches  to  a ship  for  damage  done  through 
the  negligence  of  those  who  are  in  charge  of  tho 
ship,  unless  they  areactingunlawfully  or  out  of  the 
scope  of  their  authority.  Ttois  lien  cannot  be  dis- 
placed by  means  of  chartering  the  ship,  otherwise 
every  owner  would  entirely  avoid  liability  by  de- 
mising his  vessel  to  another  person.  Although 
this  question  has  never  been  decided  formally,  Dr. 
Lushington  has  clearly  intimated  hiB  opinion  on 
it  in  The  Ticonderoga  (Swab.  215);  that  case  was 
a cause  of  damage  instituted  against  a vessel  which 
was  chartered  to  tho  French  Government  during 
the  Crimean  war,  aud  by  the  terms  of  the  charter- 
party  she  was  bound  to  employ  a particular  tug 
for  towage  purposes,  and  the  tug,  whilst  towing 
her,  negligently  brought  her  into  collision  with  the 
plaintiff's  vessel,  and  the  owners  of  the  Ticonderoga 
sought  to  contest  the  liability  of  their  ship,  npon 
the  ground  that  the  negligence  was  not  that  of 
those  on  board  the  Ticomleroga.bai  of  the  steamer 
attached  to  her,  which  was  not  in  any  sense  her 
servant ; Dr.  Lushington  there  said : “ Supposing 
a vessel  is  chartered  so  that  the  owners  have 
divested  themselves,  for  a pecuniary  consideration, 
of  all  power,  right,  and  authority  over  the  vessel 
for  a given  time,  and  have  left  to  the  charterers 
tho  appointment  of  the  master  and  crew,  and  sup- 
pose in  that  case  the  vessel  had  done  damage  and 
was  proceeded  against  in  this  court — I will  admit, 
for  tne  purpose  of  argument,  that  the  charterers 
and  not  the  owners  would  be  responsible  elsewhere, 
although  I give  no  opinion  upon  that  point — but 
still  I should  say  here  to  the  parties  who  had  re- 
ceived the  damage,  that  they  had  by  the  maritime 
law  of  nations,  a remedy  against  the  ship  itself;” 
and  it  was  held  that  the  Ticonderoga  was  liable  for 
the  acts  of  the  tug.  Again,  in  The  Ruby  Queen 
(Lush.  266),  a yacht,  doing  damage  through  the 
negligence  of  tue  servants  of  a yachting  agent  in 
whose  hands  she  had  been  placed  for  sale,  was  held 
liable  in  rem.  Owners  cannot  divest  their  ships  of 
liability  by  any  voluntary  acts  of  their  own,  and 
the  possession  of  charterers  is  the  possession  of  the 
owners  where  a question  of  liability  for  acts  of  negli- 
gence occurring  in  the  ordinary  course  of  the  ship's 
employment  arises.  When  a maritime  lien  once 
attaches  to  a ship,  it  cannot  be  got  rid  of  by  change 
of  ownership;  consequently,  when  the  owners 
resume  possession  of  their  ship  ont  of  the  hands  of 
the  charterers — as  they  have  done  for  the  purposes  of 
this  case  by  appearing  as  owners  absolutely— they 
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take  it  back  subject  to  the  lien  which  attaches  to 
it.  The  charterers  are  nothing  else  but  pro  hdc 
vice  owners,  and  their  acts  as  owners  bind  the  ship. 
The  charterers  must  be  in  the  position  either  of 
agents  for  the  owners  or  of  absolute  ownors  for  the 
time  being,  and  in  either  case  their  acts  will  render 
the  ship  responsible. 

James  P.  AspinaU,  for  the  defendants,  in  support 
of  the  answer. — It  being  admitted  that  the  defen- 
dants would  not  be  liable  in  an  action  in  personam 
for  the  damage  sustained  by  the  plaintiffs,  the  only 
question  is,  whether  their  ship  is  liable  in  a pro- 
ceeding in  tern  in  respect  of  that  damage.  To  give 
a right  of  proceeding  in  rem  against  the  ship,  as 
apart  from  the  right  of  proceeding  in  personam 
against  the  owners,  the  plaintiffs  must  have  a 
maritime  lien  upon  the  ship  for  the  damage  done ; 
otherwise  the  proceedings  in  rem  would  be  a mere 
process  of  the  court  to  enforce  a personal  liability 
which  docs  not  exist.  It  was  decided  in  The  Bold 
Buccleugh  (7  Moore  P.  C.  C.  267).  that  a ship 
damaging  another  in  collision  is  subject  in  respect 
of  that  damage  to  a maritime  lien,  which  travels 
with  the  thing  into  whosesoever  possession  it  may 
eome,  but  that  decision  only  applies  to  cases  where 
the  lien  has  attached.  In  this  case,  I submit,  that 
no  lien  has  attached  upon  this  ship.  No  lien  at- 
taches upon  a vessel  for  damage  done,  unless  that 
damage  is  done  by  the  default  of  persons  who 
are  at  the  time  of  the  damage  the  owners  or  their 
servants,  and  so  done  that  the  owners  would  be 
-personally  responsible  for  what  is  done.  A lien 
which  has  attached  to  a vessel  before  it  comes  into 
the  possession  of  owners,  no  doubt  continues  whilst 
in  their  possession  ; bnt  if  damage  be  done  whilst 
they  are  owners,  their  ship  is  only  responsible  if 
they  themselves  would  be  responsible  in  an  action 
in  personam.  In  The- TJruid  (1  W.  Rob.  3£>2,  3t»8), 
Dr.  Lushington  says : “ Now  in  some  cases  it  is 
obvious  that  a ship  may  be  liable  where  the  owners 
would  not  be  personally  responsible,  as,  for  in- 
stance, in  cases  of  lien  upon  a ship  for  seamen’s 
wages  or  bottomry  bonds,  when  the  lien  baa  been 
acquired  lief  ore  the  existing  owners  made  their 
purchase.  Against  such  liabilities  the  purchasers 
must  protect  themselves  by  caution  or  by  contract 
at  the  time  of  sale,  as  against  the  enforcement  of 
the  outstanding  lien  in  a proceeding  against  the 
ship,  in  this  court  they  would  have  no  legnl  de- 
fence upon  the  plea  that  the  existence  of  the  lien 
was  unknown  to  them  at  the  time  the  purchase 
was  effected.  Again,  it  might  possibly  be  that  an 
innocent  purchaser  may  bo  liable  to  have  his  ship 
arrested  and  sold  for  the  payment  of  damages  in  a 
case  where  the  former  owners  would  have  been 
responsible,  and  the  damage  was  occasioned  before 
the  purchase  was  made;  but  upon  this  point  I 
give  no  opinion  whatever.  In  the  case  above  men- 
tioned, it  iB  to  be  remembered  that  the  liability 
must  be  assumed  to  have  attached  upon  the  ship 
prior  to  the  time  when  the  ownership  rested  in  the 
existing  owners.  In  all  the  causes  of  action  which 
may  arise  from  circumstances  occurring  during 
the  ownership  of  the  persons  whose  ship  is  pro- 
ceeded against,  I apprehend  that  no  suit  could  ever 
be  maintained  against  a ship  where  the  owners 
were  not  themselves  personally  liable,  or  where 
their  personal  liability  had  not  been  given  up,  as  in 
bottomry  bonds,  by  taking  a lien  on  the  vessel. 
The  liabilty  of  the  ship,  and  the  responsibility  of 
the  owners  in  such  cases,  are  convertible  terms. 
The  ship  is  not  liable  if  the  owners  are  not  respon- 


sible ; and  vice  versa,  no  responsibility  can  attach 
upon  the  owners  if  the  ship  is  exempt,  and  not 
liable  to  be  proceeded  against.”  The  collision  here 
complained  of  occurred  during  the  ownership  of 
the  defendants,  and  it  is  conceded  that  they  are 
not  personally  liable;  hence  it  follows  from  The 
Druid  that  their  ship  is  not  liable.  It  is  true  that 
in  the  case  of  The  Druid  tho  master  was  acting 
illegally,  as  well  as  out  of  the  scope  of  his  autho- 
rity ; but  in  The  Orient  (3  Mar.  Law  Cas.  O.  8. 
321)  it  was  held  that  an  agent  for  the  completion 
and  sale  of  a ship,  who,  acting  out  of  the  scope  of 
his  authority,  had  placed  the  ship  into  a certain 
position  to  assert  his  own  right  to  foreshore,  and 
nad  so  damaged  another  vessel,  was  not  the  agent 
of  the  owners  for  that  purpose,  and  did  not  by  his 
act  render  the  vessel  liable  ; in  that  case  there  was 
no  illegality;  simply  an  unauthorised  act  of  an  agent, 
and  yet  the  ship  was  not  responsible,  and  clearly 
upon  the  ground  that  there  was  no  personnl  respon- 
sibility on  the  part  of  the  owners.  The  cases  cited 
by  the  plaintiff  cannot  be  taken  as  overruling  the 
considered  judgment  in  The  Druid  and  the  judg- 
ment in  The  Orient.  Moreover,  they  are  distin- 
guishable upon  two  grounds : First,  that  they 
are  really  not  decisions  upon  the  point  now  under 
discussion  ; secondly,  because  they  relate  to  cases 
in  which  the  person  doing  the  damage  was  an 
agent  of  the  shipowner,  whilst  in  the  present  case 
there  was  no  such  agency.  The  Ticonderoga 
(Swabey,  217)  is  not  a decision  in  point ; what 
was  said  in  that  case,  as  to  ships  in  the  hands  of 
charterers,  was  entirely  an  obiter  dictum,  and  had 
nothing  to  do  with  the  decision  which  proceeded 
upon  tho  ground  that  the  shipowner,  by  entering 
into  the  charter-party,  had  undertaken  voluntarily 
to  emplov  as  his  servant,  and  to  assist  him  in  per- 
forming his  contract,  a tug  named  by  the  French 
Government,  and  that  the  Bhip  was  responsible 
for  the  negligence  of  that  tug.  But  I submit  that 
even  that  ground  of  decision  is  erroneous ; tho 
mere  voluntary  entering  into  an  agreement,  which 
obliges  a shipowner  to  obey  the  orders  of  another 
person,  will  not  render  him  responsible  for  the  acts 
of  that  other  person  ; an  ofrner  whose  ship  is  char- 
tered to  the  British  Government  as  a transport,  and 
is  bound  to  obey  the  orders  of  theofficer  in  command 
of  a transport  fleet,  is  not  responsible  for  damage 
done  through  obeying  tho  orders  of  that  officer : 
(Hodgkinson  v.  Femie,  2 C.  B.,  N.  S.t  415.)  The 
Ticonderoga  does  not  apply  in  any  way  to  the  pre- 
sent case,save  in  so  far  as  it  expresses  an  unneces- 
sary opinion,  and  that  opinion  is  in  direct  contra- 
diction to  the  considf  red  judgment  in  The  Druid 
( ubi  sun.)  The  Ruby  Queen  (Lush.  266)  is  wrong 
upon  the  same  grounds,  and,  moreover,  the  ques- 
tion of  liability  in  rem  was  not  raised  npon  the 
pleadings,  and  only  arose  incidentally,  and  the 
court  declined  to  entertain  it  at  tho  hearing  upon 
that  ground. 

Tho  charterers,  in  such  a case  as  the  pre- 
sent, are  not  in  any  sense  the  agents  of  the 
shipowners,  but  they  rather  hold  the  position 
of  independent  contractors  who  undertake  tho 
whole  management  and  working  of  the  ship, 
free  from  the  control  of  tho  owners ; for  such 
contractors  the  shipowners  cannot  be  held  respon- 
sible, even  through  their  ship.  In  the  case  of  tow- 
age contracts  the  general  rule  in  this  country  is 
that  the  tow  is  responsible  for  the  negligence  of 
the  tug,  but  that  proceeds  upon  the  ground  that 
the  tug  remains  during  the  performance  of  the 
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service  under  the  control  of  the  master  or  pilot  of 
the  tug,  and  is  obliged  to  obey  his  orders.  But  in 
a case  where  a tug  is  voluntarily  employed  by 
shipowners  to  tow  their  vessel  under  such  cir- 
cumstances that  the  tug  has  the  absolute  control 
over  the  navigation  of  both  tug  and  tow,  and  in  fact 
acted  as  both  tug  and  pilot,  I submit  that  the  tow 
would  not  be  liable  for  the  negligence  of  the  tug. 
In  The  American  and  The  8yria  (31  L.  T.  Rep. 
N.  S.  42 ; 2 Asp.  Mar.  Law  Cos.  350)  it  was  held 
that  a disabled  steamship,  towed  by  another  in 
such  a manner  that  the  “ governing  power  ” was 
wholly  in  tho  towing  ship,  was  not  liable  for  the  neg- 
ligence of  the  towing  ship,  and  several  American 
cases  holding  this  doctrine  wero  approved.  In 
The  Owners  of  the  brig  James  Gray  v.  The  Owners 
of  the  ship  John  Fraser  and  the  steamer  General 
Clinch  (21  Howard  U.  S.  Sup.  Cf.  Rep.  184)  it  ap- 
peared that  the  brig  was  at  anchor  in  harbour,  and 
the  ship  coming  into  harbour  in  tow  of  tho  steam 
tug  ran  into  her,  and  it  was  found  that  the  collision 
was  occasioned  by  the  sole  default  of  the  steamer, 
and  that  the  steamer  was  not  under  the  control  of 
the  ship ; the  proceedings  were  in  rem  against  the 
Bhip  and  steam  tug.  It  is  there  said  by  tho  court : 
“ It  is  true  that  the  John  Fraser  was  the  res,  or 
thing  which  struck  the  James  Gray,  and  did  the 
damage.  But  the  mere  fact  that  one  vessel  strikes 
aud  damages  another  does  nob  of  itself  make 
her  liable  for  the  injury ; the  collision  must  in 
some  degree  be  occasioned  by  her  fault.  . . . 
And  as  this  collision  was  forced  upon  the  James 
Fraser  by  the  controlling  power  and  mismanage- 
ment of  the  steam  tug,  and  nob  by  any  fault  or 
negligence  on  her  part,  she  ought  not  to  be  answer- 
able  for  the  consequences.”  In  Sturgis  v.  Boyer 
(24  Howard,  110, 121),  which  was  also  a proceeding 
t»  rem,  it  appeared  that  a ship  was  negligently 
towed  into  a lighter  by  a tug,  which  had  the  sole 
control  over  her  for  the  purpose  of  removing  her 
from  one  part  of  a harbour  to  another,  the  crew  of 
the  Bhip  not  being  on  board ; it  is  there  said : 
u Cases  arise,  undoubtedly,  where  both  the  tow 
and  tug  are  jointly  liable  for  the  consequonces 
of  a collision;  as  when  those  in  charge  of  tho 
respective  vessels  jointly  participate  in  their 
control  and  management,  and  tho  master  or 
crew  of  both  vessels  are  either  deficient  in 
skHl,  omit  to  take  due  care,  or  are  guilty  of 
negligence  in  their  navigation.  Other  cases  may 
well  be  imagined  when  the  tow  alone  would  be 
responsible,  as  whero  tho  tug  is  employed  by  the 
master  or  owners  of  the  tow  as  the  mere  motive 
power  to  propel  their  vessels  from  one  point  to 
another,  and  both  vessels  are  exclusively  under  the 
control,  direction,  and  management  of  the  master 
and  crew  of  the  tow.  Fault  in  that  case  canuot  be 
imputed  to  the  tug,  provided  she  was  properly 
equip(>ed  and  seaworthy  for  the  business  in  which 
she  was  engagod ; and  if  she  was  tho  property  of 
third  persons,  her  owners  cannot  be  held  respon- 
sible for  the  want  of  skill,  negligence,  or  mis- 
management of  the  master  and  crew  of  the  other 
vessel,  for  the  reason  that  they  are  not  the  agents 
of  the  owners  of  the  tug,  and  her  owners  in  the 
cas  e supposed  do  not  sustain  towards  those  in- 
trusted with  the  navigation  of  tho  vessel  the 
relation  of  principal.  But  whenever  the  tug,  under 
the  charge  of  her  own  master  and  crew,  and  iu  the 
ordinary  course  of  such  employment,  undertakes 
to  transport  another  vessel,  which,  for  the  time 
being,  has  neither  her  master  nor  crew  on  board, 


from  one  point  to  another  over  waters  where  such 
accessory  motive  powor  is  nocossary  or  usually 
employed,  she  must  be  held  responsible  for  the 
proper  navigation  of  both  vessels ; and  third  per- 
sons suffering  damago  through  the  fault  ol  those 
in  charge  of  the  vessels  must,  under  such  circum- 
stances, look  to  tho  tug,  hor  masters  or  owners, 
for  the  recompense  which  they  are  entitled  to 
claim  for  any  injuries  that  vessels  or  cargo  may 
receive  by  such  means.  . . . Vessels  engaged  in 
commerce  are  held  liable  for  damage  occasioned  by 
collision,  on  account  of  the  complicity,  direct  or 
indirect,  of  their  owners,  or  the  negligence,  want 
of  care  or  skill  on  the  part  of  those  employed  in 
their  navigation.  Owners  appoint  the  master  and 
employ  the  crew,  and,  consequently,  are  held  re- 
sponsible for  their  conduct  in  tho  management  of 
the  vessel.  Whenever,  therefore,  a culpable  fault 
is  committed,  whereby  a collision  ensues,  that  fault 
iB  imputed  to  the  owners,  and  the  vessel  is  just  as 
liable  for  the  consequences  as  if  it  had  been  com- 
mitted by  the  owner  himself.  No  such  consequences 
follow,  however,  when  the  person  committing  the 
fault  does  not,  in  fact  or  by  implication  of  law, 
stand  in  relation  of  agent  to  the  owners.  Unless 
the  owner  and  the  person  or  persons  in  charge  of 
the  vessel  in  some  way  sustain  towards  each  other 
the  relation  of  principal  and  agent,  tho  injured 
party  cannot  have  his  remedy  against  the  colliding 
vessel.  By  employing  a tug  to  transport  their 
vessel  from  one  point  to  another,  the  owners  of  the 
tow  do  not  necessarily  constitute  the  master  and 
crew  of  the  tug  their  agents  in  performing  the 
service.  They  neither  appoint  the  master  of  the 
tag  or  ship  the  crew ; nor  can  they  displace  either 
the  one  or  the  other.  Their  contract  tor  the  ser- 
vice, even  though  it  was  negotiated  with  the 
master,  is,  in  legal  contemplation,  made  with  the 
owners  of  the  vessel,  and  the  master  of  the  tug, 
notwithstanding  the  contract  was  negotiated  with 
him,  continues  to  bo  the  agent  of  the  owners  of 
his  own  vessel,  and  they  are  responsible  for  hia 
acts  in  her  navigation : ( Sproul  v.  Hemmingwuy, 
14  Pickering,  1 ; F Parsons  on  Maritime  Law,  208; 
The  brig  James  Gray  v.  The  John  Fraser,  et  at., 
21  How.  184).  . . . Without  repeating  the  testi- 
mony, it  will  be  sufficient  to  say  that  it  clearly 
appears  in  this  case  that  those  in  charge  of  the 
steam  tug  had  the  exclusive  control,  direction,  and 
management  of  both  vessels,  and  there  ib  not  a 
word  of  proof  in  tho  record  either  that  tho  tug 
was  not  a suitable  vessel  to  perform  the  service 
for  which  she  was  employed,  or  that  anyone 
belonging  to  the  ship  either  participated  in 
tho  navigation  or  was  guilty  of  any  degree 
of  negligence  whatever  in  the  premises.”  If, 
then,  a tug  having  the  sole  control  of  a ship 
she  is  towing  is  not  tho  agent  of  tho  ship- 
owners so  as  to  render  their  ship  liable  for 
damage  done  by  the  ship  through  the  negligence  of 
the  tug,  charterers  having  the  sole  control  of  the 
ship  they  hire  are  equally  not  the  agents  of  the 
owners  of  the  Bhip,  and  cannot  by  their  negligent 
acts  render  the  ship  responsible.  There  can  be  no 
distinction  between  persons  controlling  a ship  by 
a motive  power  outside  of  her,  and  persons  con- 
trolling her  by  means  of  her  own  motive  force;  if 
owners  by  their  ship  are  not  responsible  for  the 
acts  of  persons  thoy  employ  to  render  towage  ser- 
vices they  cannot  be  responsible  for  the  acts  of 
persons  who  are  in  no  way  employed  by  them, 
but  who  are  wholly  independent  of  their  control. 
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I submit  that  the  second  paragraph  of  the  answor 
bIiows  a good  defence  to  the  action. 

E.  C.  Clarkson  in  reply. — The  Druid  (uhi  sap) 
was  a decision  proceeding  upon  the  peculiar  cir- 
cumstances of  the  case;  besides  when  Dr.  Lush, 
mgton  spoke  of  “owners”  he  must  be  taken  to 
have  meant  not  merely  the  actual  owners,  but  pro 
tide  vice  owners,  that  is  to  say,  persons  whom  the 
owners  allow  to  be  in  position  of  owners  for  a 
reward  to  themselves.  If  the  owners  are  damnified 
by  this  suit  they  will  have  their  remedy  over  against 
the  charterers.  The  American  tug  cases  are  dis- 
tinguishable because  there  either  tug  or  tow  was 
responsible,  and  there  was  therefore  a res  to  satisfy 
the  damage  done ; here,  however,  if  the  ship  is 
not  liable  for  the  act  of  the  charterers  there  will 
bo  no  ret  as  security  for  the  plaintiffs  and  the 
defendant  cannot  to  deprive  the  plaintiffs  of  their 
security  by  chartoring  their  vessel. 

Sir  It.  Puillimorr. — I think  the  law  was  cor- 
rectly laid  down  by  Dr.  Lushington,and  the  elabo- 
rate and  ingenious  argument  of  Mr.  Aspinall  has 
not  availed  to  convince  me  that  I ought  to  come  to 
a decision  at  variance  with  that  given  in  the  case 
of  The  Ticonderoga  ( ubi  sup). 

The  words  of  Dr.  Lushington  in  that  case 
are  those : — *'  We  must  recollect  that  this  is 
a proceeding  in  rem.  I am  not  aware,  where 
there  has  been  any  proceeding  in  rem , and  the 
vessel  so  proceeded  against  has  been  clearly 
guilty  of  damage,  that  any  attempt  has  been 
made  in  this  court  to  deprive  the  party  com- 
plaining of  the  right  he  has  by  the  maritime  law 
of  the  world  of  proceeding  against  the  property 
itself  P”  This  is  the  language  in  the  year  1857  of 
that  learned  and  experienced  judge,  and  must  be 
taken  to  be  his  deliberate  opinion  upon  the  law 
applicable  to  the  subject.  lie  goes  on  to  say  as  if 
anticipating  this  very  case : “Supposing  a vessel 
is  chartered  so  that  the  owners  have  divested 
themselves,  for  a pecuniary  consideration,  of  all 
power,  right,  and  authority  over  the  vessel  for  a 
given  time,  ana  have  left  to  the  charterers  the 
appointment  of  the  master  and  crew,  and  suppose 
in  that  case  the  vessel  had  done  damage,  and  was 
proceeded  against  in  this  court — I will  admit,  for 
the  sake  of  argument  , that  the  charterers,  and  not 
the  owners,  would  be  responsible  elsewhere,  al- 
though I give  uo  opinion  upon  that  point but 
still  I should  say  to  the  parties  who  had  received 
the  damage,  that  they  had,  by  the  maritime  law 
of  nations,  a remedy  againBt  the  ship  itself.”  Then 
Dr.  Lushington  refers  to  the  case  of  compulsory 
pilotage  as  being  the  only  case  in  which  a vessel 
is  exempt  from  the  damage  he  has  inflicted,  on  the 
ground  that  the  pilot,  being  forced  on  the  owners  by 
compulsion,  is  by  implication  of  law  not  the  lattcra 
servant ; and  then  he  says : “ It  is  impossible  to 
contend  that  hecauso  a person  has  entered  into  a 
voluntary  contract,  by  which  he  is  finally  led  into  mis- 
chief, that  that  can  relievo  him  from  making  good 
(he  damage  ho  has  done.” 

It  is  true  that  in  The  Druid  (uhi  tup.), 
Dr.  Lushington  said,  “the  liability  of  the  ship 
and  the  responsibility  of  the  owners  are  con- 
vertible terms.  The  ship  is  not  liable  if  the 
owners  are  not  responsible.  And  vice  versa  no  re- 
sponsibility can  attach  upon  the  owners  if  the  ship 
is  exempt  and  not  liable  to  be  proceeded  against.” 
In  that  case  however  it  should  bo  remembered  that 
the  learned  judge  was  dealing  with  damage  done  by 
the  ship  through  the  act  of  a mere  servant  or 


agent  acting  not  only  without  authority  but  unlaw- 
fully. And  moreover  tho  true  interpretation  of 
the  general  proposition  of  law,  there  laid  down, 
depends  very  much  upon  the  sense  in  which  the 
word  “ owners”  is  used.  A vessol  placed  by  its 
real  owners  wholly  in  the  control  of  charterers  or 
hirers,  and  employed  by  the  latter  for  the  lawful 
purposes  of  the  hiring,  is  held  by  the  charterers 
as  pro  hdc  vim  owners.  Damage  wrongfully  done 
by  the  res  whilst  in  possession  of  tho  charterer* 
is,  therefore,  damage  done  by  “ owners”  or  their 
servants,  although  those  owners  may  he  only  tem- 
porary. Vessels  suffering  damage  from  a chartered 
ship  are  entitled  vrinui  facie  to  a maritime  lien 
upon  that  ship,  ana  look  to  the  res  as  security  for 
restitution.  I cannot  see  how  the  owners  of  the 
res  can  take  away  that  security  by  having  tem- 
porarily transferred  the  possession  to  third  parties. 
A maritime  lien  attaches  to  a ship  for  damage  done, 
through  the  negligence  of  those  in  chargo  of  her, 
in  whosesoever  possession  she  may  be,  if  that 
damage  is  inflicted  by  her  whilst  in  tho  course  of 
her  ordinary  and  lawful  employment,  authorized 
by  hor  owners.  Whether  the  damage  is  done 
through  the  default  of  the  servants  of  the  actual 
owners,  or  of  tho  servants  of  the  chartering 
owners,  the  res  is  equally  responsible,  provided 
that  the  servant  making  default  is  not  acting  un- 
lawfully, or  out  of  the  scope  of  his  authority.  I 
am  of  opinion  that  the  second  and  sixth  articles  of 
the  answor  must  be  Btruck  out. 

Solicitors  for  the  plaintiffs,  QeUatly , Son , and 
Warlon. 

Solicitor*  for  the  defendants,  Clarkson,  Son,  and 
Greenwcll. 


Dec.  19  1874,  Jan.  15, 16,  and  19, 1875. 

The  Magnet. 

Thb  Duke  op  Sutherland. 

The  Fanny  M.  Carvill. 

Collision — Merchant  Shipping  Act  1873  (36  37 

Viet  c.  85)  *.  17 — Infringement  of  regulation 
for  preventing  collision  at  sea  — Materiality  to 
case  — Lights  — Visibility  of — Obstruction  of — 
Screens. 

A shiv,  to  be  deemed  in  fault  under  the  Merchant 
Shipping  Act  1873  (36  Sf  37  Viet-  c.  85)  sect  17, 
for  having  infringed  any  of  the  regulations  for 
preventing  collisions,  must  have  infringed  those 
regulations  in  such  a manner  that  the  infringe- 
ment is  material  to  the  case  before  the  court,  and 
is  such  as  might  by  possibility  have  caused  or 
contributed  to  the  particular  collision;  a mere 
infringement  tchich  by  tut  possibility  could  have 
anything  to  do  with  the  collision , will  not  render 
the  ship  liable. 

A ship  carrying  side  lights  which  are  visible  only  at 
the  distance  of  about  a mile,  instead  of  at  a dis- 
tance of  two  miles,  as  required  by  the  regulations , 
infringes  those  regulations  so  as  to  make  her 
liable  to  be  deemed  in  fault  under  the.  statute. 

Sernble,  that  a ship  carrying  such  lights  must  b$ 
deemtd  in  fault,  whether  the  deficiency  of  the  light 
did  or  did  not  contribute  to  the  collision. 

Semble,  that  where  liglUs  are  so  fixed  that  they  are 
partly  obscured  from  a particular  point  right 
ahead  bu  the  catheads  of  a ship  carrying  them,  oul 
ore  visible  both  above  and  below  the  catheads, 
there  is  no  such  infringement  within  the  statute  as 
will  render  the  ship  liable  in  a collision  with 
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another  ship  approaching  broa  \ on  the  starboard 
bow  of  the  former . 

The  regulation  as  to  the  length  of  the  screens  of  the 
ship’s  side  lights , being  for  the  purpose  of  pre- 
venting those  lights  from  being  seen  across  the 
botes  of  the  ship  carrying  them,  and  being  merely 
subsidiary  for  the  purpose  of  securing  the  visibility 
of  each  distinct  light,  a ship  carrying  screens 
shorter  than  these  required  by  the  regulations , is 
not  guilty  of  any  infringement  within  the  mean- 
ing of  the  Act,  if  the  lights  are  not,  in  fact,  seen 
across  her  bows,  and  it  is  shown  that  by  reason  of 
the  construction  of  the  ship,  she  could  not  have 
carried  larger  screens  with  safety . 

A steamer  seeing  lights  close  ahead  of  her,  carried 
by  some  shin,  and  being  unable  to  make  out  those 
lights,  or  the  course  of  the  ship  carrying  them, 
should  slacken  speed  until  she  is  able  to  ascertain 
the  meaning  of  the  lights,  and  to  avoid  the  vessel 
carrying  them. 

These  were  three  causes  of  collision,  in  which  the 
main  question  was  the  construction  of  the  17th 
section  of  the  Merchant  Shipping  Act  1873  (36  & 
37  Viet.  c.  86).  By  that  Act  (sect.  33),  the  29th 
section  of  the  Merchant  Shipping  Act  1862  (25  & 
26  Viet.  c.  63),  the  section  which  enforces  the  ob- 
servance of  the  regulation  for  preventing  collisions 
at  sea,  is  repealed,  and  the  following  enactment  is 
substituted  therefor : — 

Sect  17.— I!  in  any  case  of  collision  it  is  proved  to  the 
oourt  before  which  the  case  is  tried,  that  any  of  the  regu- 
lations for  prorenting  collision,  contained  or  made  under 
the  Merchant  Shipping  Acta,  1851  to  1873,  haa  been  in- 
fringed, the  ship  by  which  each  regulation  has  been 
infringed  shall  be  deemed  to  be  in  fault,  unless  it  is 
shown  to  tho  satisfaction  of  the  ooort  that  the  oircum- 
• tan oes  of  the  case  made  a departure  from  the  regulation 
necessary. 

The  Magnet. 

This  was  a cause  of  damage  instituted  on  behalf 
of  the  owners  of  the  Swedish  bark  Eugenie,  against 
the  British  steamship  Magnet  and  her  owner  inter- 
vening. 

The  case  on  behalf  of  the  barque  was,  as  appeared 
by  their  petition,  as  follows : — At  about  12.30  a.m. 
on  the  15th  Nov.  1874,  the  Eugenie , a barque  of 
398  tons  English  measurement,  bound  upon  a voy- 
age from  Liverpool  to  Buenos  Ayres  with  cargo, 
was  about  four  or  five  miles  to  the  eastward  of  the 
north-west  lightship,  off  the  entrance  of  the  river 
Mersey.  The  wind  was  about  N.W.  by  \V.,  a 
strong  breeze,  the  tide  was  flood,  the  weather  was 
dark  and  rainy,  and  the  Eugenie  was  close  hauled 
on  tho  port  tack,  heading  N by  E,  and  going  about 
eight  knots  an  hour.  Her  proper  regulation  lights 
were  dulv  exhibited  and  burning  brightly,  and  a 
good  look  out  was  kept.  At  such  time  the  mast- 
head and  green  lights  of  two  steam  ships,  about  a 
quarter  of  a milo  apart,  were  seen  at  the  distance 
of  about  two  miles  from  tho  Eugenie,  and  bearing 
broad  on  her  port  bow.  The  Eugenie  was  kept 
close  hauled  on  the  port  tack,  and  the  headmost  of 
the  two  steamers  passed  clear  ahead  of  her,  but  the 
sternmoat  one,  which  proved  to  be  the  Magnet , in- 
stead of  taking  proper  measures  for  keeping  out  of 
the  way  of  the  Eugenie,  improperly  attempted  to 
pass  ahead  of  her,  and  rendered  a collision  inevit- 
able, and,  although  the  helm  of  the  Eugenie  was 
ut  up  to  ease  the  blow,  the  Magnet  with  her  star- 
oard  side  came  into  violent  collision  with  the 
port  bow  of  the  Eugenie.  The  Magnet  subse- 
quently towed  the  Eugenie  into  the  Mersey.  The 
allegations  of  negligence  against  the  Magnet  were 
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that  sho  improperly  neglected  to  keep  ont  of  the 
way  of  the  Eugenie  ; that  she  improperly  attempted 
to  go  ahead  ot  the  Eugenie  ; and  that  the  Mag  AM 
did  not  duly  observe  and  comply  with  the  provi-  * 
sions  of  Article  16  of  the  Regulations  for  Prevent- 
ing Collisions  at  Sea. 

The  case  on  behalf  of  the  Magnet  appeared  in 
tho  defendant’s  answer,  which,  so  far  as  U material, 
was  as  follows  : — 

1.  The  Magnet  ia  a screw  steamer  belonging  to  the 
port  of  Dublin,  of  the  registered  tonnage  of  378  tons.  A 
little  before  0.40  a.m.  on  the  15th  day  of  November,  1874, 
the  Magnet,  navigated  by  a crew  of  20  hands,  all  told, 
was  proceeding  in  the  prosecution  of  a voyage  from  Dub- 
lin to  Liverpool  between  the  North-West  Lightship  and 
the  Bar  Lightship. 

2.  There  wm  fresh  breeze  from  the  West  North  West, 
with  thick  cloudy  weather  and  showers  of  rain,  and  a 
heavy  sea  was  running.  The  Magnet  was  proceeding  at 
full  speed,  heading  about  East  South  East,  having  her 
regulation  lights  duly  exhibited  and  burning  brightly, 
and  a good  look-out  being  kept  on  board  her. 

3.  At  the  time  and  nndor  the  circumstances  aforesaid, 

those  on  board  the  Magnet  observed  a faint  glimmer  or 
reflection  of  a ship’s  light  a little  on  the  starboard  bow 
of  the  but  it  immediately  disappeared.  The 

master  of  the  Magnet  supposed  the  light  to  be  tbe  light 
of  a vessel  proceeding  in  the  same  direction  as  the 
Magnet,  and  yawing  in  the  heavy  sea,  and  he  ordered 
the  helm  of  the  Magnet  to  be  starboarded,  and  tbe  course 
of  the  Magnet  was  altered  about  a point  under  the  star- 
board helm. 

4.  When  this  had  been  done,  the  port  light  of  a vessel, 
which  proved  to  be  the  Eugenie,  suddenly  opened  out 
olose  to  the  Magnet  on  her  starboard  bow.  The  helm  of 
tho  Magnet  was  immediately  put  hard  a-starboard,  but  it 
was  too  late  to  avoid  a oollision,  and  the  two  vessels  came 
into  contact,  the  bowsprit  of  the  Eugenie  striking  the 
Magnet  on  her  starboard  side  at  the  fore  part  of  ths 
bridge.  The  Eugenie  dragged  along  the  starboard  side 
of  the  Magnet,  tearing  away  the  rails,  bulwarks,  and 
davits  of  the  Magnet,  and  causing  other  damage  to  her. 

5.  The  Eugenie  neglected  to  have  her  side  lights  pro- 
perly exhibited,  aooording  to  the  regulations  in  force  for 
preventing  collisions  at  sea,  and  was  in  faolt  for  suoh 
neglect. 

6.  The  said  oollision  was  occasioned  by  the  negligence 
of  those  on  board  the  Eugenie. 

7.  The  said  oollision  was  not  occasioned  or  contributed 
to  by  any  negligence  of  those  on  board  the  Magnet. 

8.  The  allegations  contained  in  the  petition  save  as 
admitted  by  this  answer  are  denied. 

Dec.  19,  1874. — The  cause  came  on  for  hearing 
before  tho  Judge,  assisted  by  Trinity  Masters. 
The  case  stated  by  the  plaintiffs  in  their  petition 
was  substantiated  by  their  evidence.  The  plaintiffs' 
witnesses  were  chiefly  cross-examined  with  a view 
to  show  that  their  lights  were  defective. 

The  defendants’  witnesses  proved  the  facts  stated 
in  their  answer.  In  cross-examiuation  the  master 
and  mate  of  the  Magnet  admitted  that  the  glim- 
mer of  the  lights  of  the  Eugenie,  mentioned  in  the 
pleadings,  was  seen  from  half  to  three  quarters  of 
a mile  away  on  the  Magnet's  starboard  bow,  and 
that  no  step,  except  starboarding  a point,  was  then 
taken  to  got  out  of  the  way  of  tho  Eugenie,  the 
master  of  the  Magnet  believing  the  Eugenie  to  be 
going  in  tho  same  direction  as  himself,  and  yawing 
aboat.  As  the  Magnet  was  going  ten  knots  and 
the  Eugenie  eight  knots,  and  the  vessels  going 
nearly  at  right  angles  to  each  other,  the  time 
between  the  sighting  of  the  Eugenie’s  light  and 
the  collision,  was  not  more  than  three  minutes. 
The  defendants  called  two  Board  of  Trade  survey- 
ors who  had  inspected  the  Eugenie's  lights  after 
the  collision  ; they  gave  evidence  as  to  the  position 
and  as  to  the  visibility  of  the  lights.  As  to  tbe 
visibility,  they  said  that  the  lights  were  deficient ; 
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the  lamps  themselves  were  of  a proper  size,  bnfc 
by  reason  of  the  Rmalhiess  of  the  wicks  and  tho 
want  of  proper  reflectors,  the  lights  would  not  show 
at  a greater  distance  than  one  mile  from  the  ship  ; 
as  to  the  position  of  the  lights  they  said  that  tne 
lights  were  fixed  abaft  the  broadest  part  of  the 
ship,  and  were,  in  consequence  thereof,  obscured 
partly  by  the  dead  eyes  of  the  foremast  backstays, 
and  partly  by  the  body  of  the  ship,  aud  could  not  be 
seen  right  ahead  of  the  barque;  when  lights  are  so 
fixed,  the  Board  of  Trade  regulations  always  re- 
quire them  to  be  removed ; they  also  said  that  the 
screons  were  too  short  by  six  inches.  The  effect 
of  this  evidence  ia  sufficiently  stated  in  the  judg- 
ment hereafter. 

It  was  objected  on  behalf  of  the  plaintiffs  that 
the  fifth  article  of  the  defendant’s  answer  did  not 
sufficiently  apprise  them  that  any  Question  as  to 
the  smallness  or  non- visibility  of  tne  Eugenie' a 
light  would  be  raised,  and  that  the  Eugenie  being 
a foreign  vessel,  was  not  subject  to  the  new  enact- 
ment. The  court  desired  the  question  of  the 
liability  of  the  two  vessels,  apart  from  the  Mer- 
chant Shipping  Act  1873,  to  be  argued  before  going 
into  the  construction  of  that  statute. 

Dec.  18  and  19,  1873. — Butt,  Q.C.  (E.  C.  Clarkson 
with  him)  for  the  plaintiffs,  contended  that  the 
lights  of  the  Eugenie  were  visible  to  the  Magnet 
at  a sufficient  distance  to  have  enabled  that  vessel 
to  keep  out  of  the  way  of  tho  Eugenie , and  that 
she  was  solely  to  blame  for  having  neglected  to 
keep  out  of  the  way. 

Mihcard,  Q.C.  ( Gains/ord  Bruce  with  him)  for 
the  defendants,  contended  that  tbe  Eugenie  was 
solely  to  blame,  apart  from  the  statute,  because 
those  on  board  the  Magnet  were  entitled  to  have 
the  lights  of  the  Eugenie  visible  for  at  least  two 
miles,  and  the  collision  was  occasioned  by  the  de- 
fault of  the  Eugenie  in  not  giving  the  Magnet  the 
opportunity  of  seeing  the  light  distinctly  at  a 
greater  distance  than  three  quarters  of  a mile, 
when  owing  to  faintness  of  the  light  and  tho  speed 
of  tho  two  vessels,  sufficient  time  did  not  elapse 
before  the  collision  to  enable  the  Magnet  to  take 
the  necessary  steps  to  keep  out  of  the  way  of  the 
Eugenie. 

Butt,  Q.C.,  in  reply. 

Sir  R.  Puillimore,  after  shortly  stating  the 
facts : — The  steamer  was  clearly  bound  to  keep 
out  of  the  way  of  the  sailing  vessel.  The  steamer 
has  admitted  that  she  saw  the  glimmer  of  a light 
about  two  points  on  her  starboard  bow,  about  half 
a mile  or  three-quarters  distant,  and  she  seems  to 
have  continued  tier  course  and  to  have  gone  at  the 
same  speed  without  taking  any  precaution  to 
ascertain  what  the  glimmer  was  by  easing  or 
stopping,  or  taking  any  precautions  at  all  to  get 
out  of  tbe  way  on  seeing  the  glimmer,  as  she 
says,  about  half  a mile  off  on  her  starboard  bow. 
But  upon  the  evidence  I am  satisfied,  first  of  all, 
that  the  barqne  carried  a perfectly  good  port  light 
—that  is  to  say  so  far  as  concerns  this  part  of  the 
case — and  that  it  was  visible  at  least  a mile  off. 
Upon  that  point  I think  that  there  can  bo  no 
doubt  at  all,  because  the  master  of  tbe  steamer 
boa  himself  very  properly  admitted  that  when  ho 
saw  the  light  it  wub  a very  good  light;  ond  (he 
master  alpo  Baid,  “The  light  looked  very  well.  I 
saw  no  difference  between  that  and  any  other 
light.”  Whether  the  light  came  within  tbe  pre- 
scription of  the  regulations  in  the  sailing  rules  is 
another  question  which  will  have  to  be  hereafter 


discussed.  At  present  I am  satisfied  upon  the 
evidence,  and  tho  Elder  Brethren  agree  with  me, 
that  the  red  light  of  the  vessel  ought  to  have  been 
visible  at  least  a mile  off  on  the  starboard  bow  of 
the  steamer,  and  that  she  ought  to  have  ported 
ond  got  out  of  the  way.  I must  therefore  pro- 
nounce, so  far  as  this  part  of  the  case  is  concerned, 
that  the  steamer  is  to  blame  for  thiB  collision. 
Whether  the  subsequent  argument  may  convince 
me  in  regard  to  the  statute  and  the  sailing  rules, 
that  the  other  vessel  is  also  to  blame,  I say  nothing. 
At  present  I pronounce  under  the  advice  of  the 
Trinity  Masters,  that  the  steamer  is  to  blame  for 
not  getting  out  of  tbe  way  of  tho  barque. 

The  question  of  tho  liability  of  the  Eugenie  under 
the  statute  then  came  on  for  argument. 

Mihcard,  Q.C.  and  Gains/ord  Bruce  for  the 
defendants. — The  question  of  fact  to  be  considered 
here  is  not  whether  these  lights  were  in  accordance 
with  tbe  Board  of  Trade  instructions,  but  whether 
they  ware  in  accordance  with  the  regulations  for 
preventing  collisions  which  alone  are  of  binding 
authority.  By  Arts.  3 & 5 of  the  regulations, 
sailing  ships  under  weigh  must  carry  side  lights 
“ so  constructed  as  to  show  an  uniform  and  un- 
broken light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass ; so  fixed  as  to  throw  the 
light  from  right  ahead  to  two  points  abaft  the 
beam ; and  of  such  a character  as  to  be  visible  on 
a dark  night,  with  a clear  atmosphere,  at  a dis- 
tance of  at  least  two  miles ; " and  that  the  side 
lights  “ shall  be  fitted  with  inboard  scrocns,  pro- 
jecting at  least  three  feet  forward  from  the  light, 
so  as  to  prevent  these  lights  from  being  seen 
across  the  bow.”  The  Merchant  Shipping  Act, 
1862  (25  A 26  Viet.  c.  63),  sect.  20,  enacted  that  if 
it  should  appear  that  a collision  “ was  occasioned 
by  the  non-observance  of  any  regulation,”  the 
snip  by  which  snch  regulation  has  been  infringed 
should  be  deemed  to  be  in  fault.  This  enactment 
is  repealed,  and  the  Merchant  Shipping  Act  1873 
has  substituted  for  it  sect.  17,  by  which  the  mere 
infringement  of  the  regulation,  although  not 
occasioning  the  collision,  renders  a ship  to  blame. 
The  Legislature  has  imposed  a penalty  on  vessels 
infringing  the  sailing  rules,  the  effect  of  which  is 
that  although  their  infringement  does  not  contri- 
bute to  the  collision,  they  cannot  recover  anything 
at  common  law,  and  in  this  court  can  only  recover 
half  the  damage  done,  if  the  other  vessel  is  also 
to  blame.  An  infringement,  however  small  or 
minute,  entails  the  penalty.  According  to  the 
evidence,  these  lights  were  not  visible  from  ri^ht 
ahead  in  consequence  of  their  position  in  the  ship; 
although  the  Magnet  was  broad  on  the  port  bow 
of  the  Eugenie,  and  this  infringement  could  not 
in  any  way  havo  occasioned  the  collision,  we 
submit  that,  it  being  an  infringement,  the 
Eugenie  must  be  held  to  blame  therefor.  But  in 
addition  to  this  the  lights  were  not  so  constructed 
as  to  show  a light  for  a distance  of  two  miles ; a 
milo  was  the  longest  distance  they  would  show 
This  is  an  infringement  of  the  regulations  bearing 
upon  thiB  very  case  In  The  Hibernia  [ante  p.  454; 
31  L.  T.  Rep.  X.  S.  805)  the  Privy  Council  found 
as  a fact  that  the  sailing  vessel’s  lights  were  not 
burning,  but  that  the  steamer  ought  to  aud  could 
have  avoided  her,  and  consequent! y that  the  want  of 
lights  did  not  contribute  to  the  collision ; it  was 
nevertheless  held  that  the  sailing  vessel  was  liable 
to  be  condemned,  because  she  had  no  lights,  and 
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the  tendency  of  the  decision  is  to  show  that  any 
infringement  is  enough  to  cause  a vessel  to  be 
found  in  fault.  It  is  admitted  here  that  the 
screens  aro  not  too  short.  [Sir  R.  Phillimore. — 
Suppose  this  rule  is  not  complied  with,  and  yet 
the  lights  are  not  seen  across  the  bow,  what 
follows  P]  Even  if  they  were  an  inch  too  short, 
that  would  be  an  infringement  making  the  ship  in 
fault.  It  is  absurd,  however,  to  suppose  that  these 
screens  must  be  parallel ; if  they  were,  there 
would  be  some  point  between  the  lights  frojn 
which,  however  far  off  a person  might  Btand,  he 
could  not  see  the  lights;  the  screens  must  incline 
inwards  so  as  to  allow  the  rays  of  light  to  meet  at 
some  point  well  ahead  of  the  bow.  [Sir  R. 
Phillimore. — But  even  granting  that  there  is  an 
infringement  of  the  regulations  which  would  be 
enough  to  condemn  an  English  ship,  can  this  affect 
a foreign  ship  P]  The  plaintiffs  have  come  to  this 
court;  they  have  chosen  their  own  forum,  and 
must  therefore  be  bound  by  the  lex  fori.  The 
court  is  not  asked  to  condemn  tho  plaintiffs  for 
the  breach  of  a rule  which  the  Legislature  has  made 
and  can  make  binding  only  on  British  ships  when 
outside  British  waters,  but  it  is  asked  to  condemn 
the  ship  for  tho  broach  of  a rule  which  is  of  inter- 
national obligation.  The  breach  of  tho  rule  is  not 
contested,  but  it  is  said  that  the  consequences  of 
that  breach  ought  not  to  be  visited  on  a foreign 
ship ; the  consequences  of  a breach  of  the  law  are 
essentially  such  as  we  prescribed  by  the  lex  fori, 
and  this  law  the  court  must  administer. 

The  Amalia , 1 Moore,  P C C.  N.8.  484 ; 

The  Halley,  L.  Kep.  2 P.U.  198;  18  L.  T.  Rop.  N.S. 

879  : 3 Mar.  Law  Ca*.  O.S.  131 ; 

The  Child/ cure,  L.  Rep.  2 Adm.  & Ecu.  325  ; 19  L.  T. 

Rep.  N.S.  741  ; 3 Mar.  Law  Caa.  0.8.  201 ; ' 

The  Explorer , L.  Rep.  3 Adm.  & Eoc.  289  ; 3 Mar. 

Law  Caa.  O.S.  501. 

Butt,  Q.C.  and  E.  C.  Clarkson  for  the  plaintiff. — 
First,  the  section  does  not  apply  to  foreign  vessels. 
Sect.  17  of  tho  Merchant  Shipping  Act  1873  was 
substituted  for  the  29th  sect,  of  tho  Merchant 
Shipping  Act  Amendment  Act  1862,  which  was 
incorporated  with  the  Merchant  Shipping  Act 
1854,  and  became  part  of  the  fourth  part  of  that 
Act;  by  sect.  291  of  the  latter  Act,  the  fourth 
part  of  the  Act  applies  to  all  British  ships ; no 
mention  is  made  of  foreign  ships.  In  the  Mer- 
chant Shipping  Act  1873,  wherever  it  is  intended 
that  a section  shall  apply  to  foreign  ships,  the 
w'irds,  “any  vessel  British  or  foreign”  are  used. 
Moreover,  this  iB  a statutory  penal  clause,  and  it 
is  out  of  the  power  of  the  British  Legislature 
to  impose  a penalty  upon  a foreign  ship  for  an  act 
committed  out  of  British  jurisdiction.  [Sir  R. 
Phillimore. — The  clause  imposes  a penalty,  no 
doubt,  but  it  is  a penalty  for  the  breach  of  a rule 
binding  by  international  arrangement.  The  plain- 
tiff has  chosen  to  come  to  a court  which  enforces 
that  international  rule  in  a manner  peculiar  to 
itself.  Must  not  the  plaintiff  submit  to  the  lex 
fori  ? In  The  Halley  ( ubi  sup.)  it  was  held  that 
although  the  obligation  to  omploy  a pilot  in 
foreign  waters  was  coupled  by  the  foreign  law  with 
liability  for  his  acts,  the  foreign  law  did  not  apply, 
but  that  the  lex  fori , which  exempted  owners  from 
the  conseqfiences  of  his  act,  did  apply.  If  the  con- 
sequence of  the  act  or  omission  in  the  case  of 
pilotage  is  to  be  governed,  not  bv  the  law  applic- 
able to  the  particular  ship  by  the  universal  law, 
but  by  the  lex  fori,  the  conBequenoe  of  the  breach 
of  the  sailing  rule  must  be  governed  by  the  lex  fori.] 
Vot.IL.  N.S. 


The  Halley  was  a mere  question  of  agency  ; a 
question  of  responsibility  for  the  acts  of  a third 
person ; this  case,  however,  turns  upon  the  ques- 
tion whether  a foreign  ship  can  be,  under  a British 
statute,  held  liable  for  an  act  for  which  she  would 
not  be  responsible,  either  by  the  common  law  of 
England,  or  by  the  maritime  law  of  nations. 

Secondly,  there  has  been  no  such  infringement 
of  the  rules  as  will  render  the  plaintiff’s  ship  in 
fault  within  the  meaning  of  tue  statute.  It  is 
impossible  to  comply  absolutely  with  tho  regu- 
lations as  to  lights ; by  the  rules  the  lights  must 
be  seen  from  right  ahead  to  two  points  abaft  the 
beam,  and  at  the  same  timo  they  must  bo  so 
screened  as  not  to  show  across  the  bows ; if  this 
latter  regulation  as  to  screens  is  strictly  complied 
with  the  screens  ought  to  be  parallel,  so  as  to 
prevent  the  lights  showing  across  the  bows,  but  if 
the  screens  are  parallel  there  will  be  some  point 
right  ahead  of  the  vessel  at  which  neither  light 
can  be  seen,  and  however  far  off  you  go  from  the 
vessel,  keeping  that  point  and  the  vessels  bows  in 
a line,  the  lights  will  be  invisible;  hence  it  is 
clear  that  tho  screens  must  converge  on  some 
point  ahead  of  the  vessel  in  order  that  the  lights 
may  be  seen  from  right  ahead,  but  this  is  not  a 
strict  compliance  with  the  regulations,  hence  wo 
contend  that  the  act  requires  only  a substantial 
compliance  with  the  regulations.  An  infringement 
to  bring  a vessel  within  sect.  17  of  tho  last  Act 
must  be  a breach  of  tho  regulations  which  is 
immaterial  to  the  cause  being  tried,  and  is  material 
in  fact  or  substantial;  an  infringement  which 
might  possibly  have  contributed  to  the  collision. 
The  section  ought  to  be  read  with  the  former 
enactments.  By  the  Merchant  Shipping  Act 
1854  (17  & 18  Viet.  c.  104),  sect.  298,  it  was 
provided  that  if  it  should  be  proved  to  the  oourt 
that  the  collision  was  occasioned  by  a non- 
observance  of  a rule,  the  owner  of  the  ship  by 
which  such  rule  was  infringed  should  not  be 
entitled  to  recover  any  recompence  for  the  damage 
sustained  unless  it  was  shown  to  the  satisfaction 
of  the  court  that  the  circumstances  of  the  case 
rendered  a departure  from  the  rule  necessary. 
This  was  repealed,  and  the  29th  section  of  the 
Merchant  Shipping  Act  Amendment  Act  1862, 
substituted  thorefor,  and  it  was  enacted  that  if 
the  collision  was  occasioned  by  the  non-observi.noe 
of  any  regulation,  the  ship  by  which  such  regu- 
lation was  infringed  should  be  deemed  in  fault, 
unloss,  Ac.  The  last  enactment  was  unnecessary, 
as  it  was  only  expressive  of  the  common  law,  and 
tho  17th  section  of  the  Act  of  1873  was  no  doubt 
intended  to  more  strongly  enforce  the  regulations, 
but  it  was  not  intended  to  render  a ship  to  blame 
for  a breach  of  the  regulations  which  could  by  no 
possibility  have  occasioned  the  collision.  For 
instanoe,  a vessel  approaching  another  in  such  a, 
way  that  she  could  only  show  her  port  light, 
could  not  be  to  blame  for  not  carrying  a proper 
starboard  light.  If  there  has  been  a material 
infringement  which  might  have  contributed  to 
the  particular  collision  in  question,  then  the 
ship  would  be  within  the  terms  of  the  Act,  but  not 
otherwise.  In  this  case  the  light  itself  could  not 
have  contributed  to  the  collision  as  it  was  visible 
a mile  away,  nor  could  its  position  os  the  defen- 
dant’s ship  approached  the  plaintiff's  ship  broad  on 
her  port  bow,  nor  could  the  screens  for  the  same 
reason.  In  the  Hibernia  («5i  »up.),  the  want  of 
lights  did  contribute  to  the  collision,  and  tho  case 
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did  not  rule  that  where  there  was  an  infringe- 
ment not  contributing  a vessel  is  to  blame.  The 
pleadings  do  not  raise  the  question  of  inefficiency 
of  the  L'ugenie'e  lights  as  to  give  us  due  notice. 

Miltcard,  Q.C.,  in  reply. — There  are  no  words 
in  tho  Act  which  Hay  that  the  infringement  must 
be  material  or  contributing  to  the  collision.  I 
submit  that  it  was  intended  to  lay  down  a hard 
and  fast  rule,  that  if  a ship  did  not  comply  with 
the  regulations  she  must  take  the  consequence. 

Cur.  adv.  vult. 

The  Duke  of  Sutherland. 

This  was  a cause  of  collision  instituted  on  behalf 
of  the  owners  of  the  sailing  ship  Maggie  Trimble 
against  tho  steamship  Duke  of  Sutherland  and  the 
Loudon  and  North-Western  Railway  Company, 
her  owners  intervening. 

According  to  the  plaintiff's  petition,  the  Maggie 
Trimble  was  an  iron  ship  ot  786  tons  register. 
She  left  Liverpool  on  the  23rd  Aug.,  1873, 
bound  for  Valparaiso  with  a cargo  of  coal,  and 
at  about  12.30  a.m.  on  the  24th  Aug.  she  was 
off  Holyhead,  proceeding  on  her  voyage,  her 
regulation  lights  being  duly  exhibited  and 
burning  brightly,  and  a good  look  out  on  board 
her.  The  wind  was  a moderate  breeze  from  the 
south-east,  and  the  night  was  fine,  but  dark,  with 
a slight  haze.  At  such  time,  those  on  board  the 
Maggie  Trimble  observed,  about  four  points  on  her 
starboard  bow,  at  a distance  of  about  three  miles, 
a bright  light,  which  proved  to  be  the  masthead 
light  of  the  Duke  of  Sutherland,  and  soon  after- 
wards the  red  side  light  of  the  Duke  of  Sutherland 
came  into  view.  The  Maggie  Trimble  was  kept  on 
her  course,  but  tho  Duke  of  Sutherland  approached 
her  under  a port  helm,  so  as  to  render  a collision 
inevitable.  The  helm  of  the  Maggie  Trimble  was 
thereupon  put  hard  down  in  order  to  ease  the  blow, 
but  the  Duke  of  Sutherland  with  her  port  paddle 
box  struck  with  great  violence  the  starboard  side 
of  the  stem  and  starboard  bow  of  the  Maggie 
Trimble , and  did  considerable  damage.  The  Duke 
of  Sutherland  was  charged  with  neglect  in  not 
keeping  a proper  look-out,  and,  as  a steamer,  in 
not  keeping  out  of  the  way  of  tho  Maggie  Trimble. 

According  to  the  answer  of  the  defendants,  the 
Duke  of  Sutherland  was  a paddle-wheel  steamer, 
of  409  tons  register,  and  270  horse-power  nominal ; 
she  carried  goods  and  passengers  between  Dublin 
and  Holyhead,  and  left  Dublin  on  Aug.  23rd,  1873, 
bound  for  Holyhead.  At  about  12.60  a.m.  on  Aug. 
24th  the  Duke  of  Sutherland  was  in  St.  George’s 
Channel,  the  South  Slack  bearing  about  S.E.  by  E., 
five  or  six  miles  distant.  The  wind  was  then  blow- 
ing a fresh  breeze  from  the  E.  by  S.  The  Duke  of 
Sutherland  was  then  steering  her  course  for  Holy- 
head,  S.E.  by  E.  k E.,  her  speed  being  about 
twelve  knots  ; her  regulation  lights  were  burning 
brightly.  In  those  circumstances,  those  on  board 
the  Duke  of  Sutherland  observed  three  bright 
lights  about  four  points  on  the  port  bow  of  the 
Duke  of  Sutherland,  and  took  them  to  indicate  a 
vessel  in  tow  of  a steamer  going  the  other  way, 
and  while  examining  them,  made  out  that  they 
were  being  carried  by* a ship  under  sail,  which 
turned  out  to  be  tho  Maggie  Trimble.  The  Maggie 
Trimble  was  then  close  under  the  port  bow  of  the 
Duke  of  Sutherland,  but  no  other  lights  were 
sighted  on  board  tho  Maggie  Trimble,  which  was 
heading  S.S.W.,  or  thereabouts.  The  helm  of  the 
Duke  of  Sutherland  was  put  hard-a-port.  a«  scon 


as  the  Maggie  Trimble  was  seen  to  be  a sailing 
vessel,  but  immediately  afterwards  tho  Maggie 
Trimble  ran  into  the  Duke  of  Sutherland,  the  cut- 
water of  the  Maggie  Trimble  striking  the  spring 
beam  of  the  after  port  sponson  of  the  Duke  of 
Sutherland,  and  doing  considerable  damage  to  the 
latter  vessel.  The  engines  of  the  Duke  of  Suther- 
land were  thereupon  stopped,  and  an  order  was 
given  to  reverse,  but  the  master  of  the  Duke  of 
Sutherland  finding  that  the  Maggie  Trimble  was 
doing  still  further  damage,  ordered  his  engines  to 
o ahead  to  get  clear,  and  this  was  immediately 
one.  The  defendants  charged  the  Maggie  Trimble 
with  not  carrying  the  lights  required  by  law,  with 
carrying  lights  other  than  those  allowed  and  re- 
quired Dy  law,  and  with  neglecting  to  take  the 

Cper  measures  in  duo  time  to  warn  those  on 
rd  the  Duke  of  Sutherland  of  the  proximity  of 
tho  Maggie  Trimble. 

Jan.  15,  1876. — The  cause  came  on  for  hearing 
before  the  Judge,  assisted  by  Trinity  Masters. 
Tbe  facte  alleged  in  both  the* petition  and  answer 
were  substantially  proved  and  thoro  was  little 
dispute  about  the  facts  save  as  to  the  Maggie 
Trimble'e  lights.  All  the  plantiffs’  witnesses 
positively  swore  that  the  Maggie  Trimble'e 
regulation  lights  were  burning  and  that  they  had 
no  other  lights  on  deck  or  in  use  before  and  at 
the  time  of  the  collision.  Tbe  defendants  proved 
that  they  hod  a good  look  out,  but  none  of  the 
crow  on  board  of  the  Duke  of  Sutherland  ever  saw 
any  lights,  except  the  three  white  lights  mentioned, 
on  board  the  Maggie  Trimble.  A passenger  on 
board  the  Duke  of  Sutherland  spoke  of  seeing  the 
green  light  of  the  Maggie  Trimble  as  the  Duke  of 
Sutherland  approached  her.  A ship's  surveyor 
in  the  employ  of  the  ship’s  husband  of  the 
Maggie  Trimble,  was  called  by  the  plaintiffs,  and 
asserted  that,  although  the  Board  of  Trado 
surveyor  had  ordered  the  position  of  the  lights  to 
be  altered,  he  considered  they  were  in  a proper 
position  before  the  alteration,  but  he  could  not 
say  positively  that  they  would  show  an  unbroken 
light  from  right  ahead  to  two  points  abaft  the 
beam  on  either  side.  The  defendants  called  the 
Board  of  Trade  surveyor,  who  ordered  the  position 
of  the  lights  to  be  altered  after  the  accident ; he 
said  that  he  had  surveyed  the  ship  and  that  he 
had  found  that  the  lamps  were  right,  but  that 
they  were  bo  fitted  on  the  break  of  the  forecastle  that 
they  were  obscured  from  right  ahead  to  about  a 
point  and  a half  on  either  bow  by  the  catheads, 
which  stood  in  front  of  them  ; the  lights  would 
only  be  observed  by  any  person  right  ahead  of 
the  ship  and  in  a line  with  the  catheads ; they 
could  be  seen  above  and  below  the  catheads.  Tbe 
Duke  of  Sutherland  was  approaching  the  Maggie 
Trimble  four  points  on  the  latter’s  starboard  bow, 
and  therefore  there  was  no  obstruction  to  prevent 
those  on  board  the  Duke  of  Sutherland  from  seeing 
tho  barque’s  lights. 

The  defendants  contended  that  the  Maggie  Trim- 
ble had  no  regulation  lights  burning  at  the  time  of 
the  collision,  but  that  she  was  carrying  some 
white  lights  on  deck  to  enable  the  ship’s  decks  to 
be  put  in  order  and  that  these  lights  deceived 
those  on  board  the  Duke  of  Sutherland;  but  that 
oven  if  tho  Maggie  Trimble  did  carry  her 
regulation  lights,  they  were  so  placed  that  the 
Maggie  Trimble  was  a ship  infringing  the  regula- 
tions for  preventing  collisions  at  sea  within  the 
moaning  of  the  Merchant  Shipping  Act  1873 
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(36  & 37  Viet.  o.  85.)  b.  17.  The  arguments  were 
the  same  as  in  the  last  case. 

Mihoard,  Q.  C.  and  Qaintford  Bruce  for  the 
plaintiffs. 

Butt,  Q.  C.  and  James  P.  AepinaU  for  the 
defendants. 

Sir  R.  Philumore  (after  setting  out  the  facts  as 
given  above). — There  is  no  disputing  that  it  was 
the  duty  of  the  steamer  to  get  out  of  the  way  of 
the  Maggie  Trimble.  The  collision  took  place, 
however,  by  the  port  paddle  box  of  the  steamer 
coming  in  contact  with  the  starboard  side  and  port 
bow  of  the  Maggie  Trimble . The  defence  which 
the  Duke  of  Sutherland  sets  np,  is  that  the  Maggie 
Trimble  carried  no  Bide  lights,  and  that  she  ought 
to  have  shown  a green  light  in  the  position  in 
whidi  she  then  was.  I am  of  opinion  that  this 
defence  entirely  fails,  as  it  is  proved  upon  the 
evidonoe,  to  the  satisfaction  of  myself,  and,  I be* 
lieve,  of  the  Elder  Brethren  of  the  Trinity  House, 
that  the  light  was  ther£.  I should  observe  besides, 
that,  taking  the  defenoe  shown  in  the  evidence  of 
the  master  of  the  Duke  of  Sutherland,  namely,  that 
he  saw  some  bright  lights  on  his  port  bow,  and  did 
not  understand  what  they  were,  it  became  his  duty, 
whilst  be  was  in  that  state  of  indecision,  to  have 
taken  steps  to  get  out  of  the  way  of  the  vessel 
carrying  those  lights,  and  to  give  her  a wider 
berth ; if  he  was  uncertain  whether  he  ought  to 
have  ported  or  starboarded,  he  Bhonld  have  slowed 
his  engines  until  he  had  ascertained  what  course 
the  vessel  carrying  the  ambiguous  lights  was  upon ; 
the  evidence  shows,  beyond  all  possibility  of  con- 
tradiction, that  he  took  no  steps  whatever,  that  he 
did  not  port — the  mode  he  adopted  of  getting  out 
of  her  way — until  he  was  close  upon  her.  Upon 
this  evidence,  there  is  no  question  that  he  did  not 
execute  the  manoeuvre  which  the  law  required  him 
to  do,  and  that  the  Duke  of  Suthei-land  is  therefore 
alone  to  blame  for  this  collision,  unless,  indeed, 
the  construction  of  the  Merchant  Shipping  Act 
1873  (36  & 37  Viet,  c,  85),  sect.  17,  should  render 
the  Maggie  Trimble  liable  to  be  also  condemned. 
That  is  a question  which  depends  upon  the  con- 
struction the  court  may  put  the  statute  in  the  case 
of  The  Magnet,  heard  last  sittings,  and  in  which 
judgment  will  be  given  on  Tuesday  next.  If  I 
should  be  of  opinion  that  there  has  been  no  in- 
fringement on  the  part  of  the  sailing  vessel  in 
respect  of  the  position  of  her  lights,  such  as 
under  the  statute  properly  construed  will  pre- 
vent the  Duke  of  Sutherland  from  being  held 
alone  to  blame,  it  will  not  be  necessary  to  go  into 
this  part  of  the  case.  Therefore,  for  the  present, 
I pronounce  that  the  Duke  of  Sutherland  is  to 
blame  for  the  collision,  reserving  the  question  of 
law  as  to  the  liability  of  the  other  ship. 

Cur.  adv.  vult. 
The  Fanny  M.  Carvill. 

This  was  a cause  of  damage  instituted  on  behalf 
of  the  owners  of  the  Swedish  barque  Peru,  against 
the  British  barque  Fanny  M.  Carvill  and  her 
ownors  intervening. 

According  to  tbe  case  sot  up  in  the  plaintiffs’ 
petition,  the  Peru,  a barque  of  580  tons  register, 
was,  shortly  before  9.30  p.m.,  on  tbe  18th  Nov.  1874, 
about  fifteen  miles  from  Bcachy  Head,  which 
bore  about  N.N.W.,  and  was  proceeding  on  a voy- 
age from  the  Tvne  to  Moute  Video  with  a 
cargo  of  coals.  The  wind  was  about  W.N.W., 
the  weather  was  fine  and  clear,  and  the  Peru 
under  easy  sail,  was  Bailing  close  hauled 


on  tho  starboard  tack,  heading  S.W.,  and  mak- 
ing about  three  knots  an  hour,  with  her  proper 
regulation  lights  duly  exhibited  and  burning 
brightly.  At  the  time  and  under  these  circum- 
stances, the  green  light  of  a vessel,  which  after- 
wards proved  to  be  the  Funny  M.  Carvill,  was  seen 
at  the  distanoe  of  about  a mile  and  a half,  and 
bearing  about  two  points  on  the  port  bow.  The 
Fanny  M.  Carvill  was  on  the  port  tack,  and  the 
Peru  was  kept  close  hauled  on  the  starboard  tack  in 
the  expectation  that  the  Fanny  M.  Carvill  would 
keep  out  of  her  way  as  she  ought  to  have  dono ; 
but  the  Fanny  M.  Carvill  approached,  and  al- 
though loudly  hailed  from  the  Peru,  ran  into  and 
struck  the  Peru  upon  the  port  side,  about  amid- 
ships, and  did  her  so  much  damage  that  she  was 
compelled  to  proceed  to  tho  Downs,  and  after- 
wards to  be  towed  to  London  for  repairs.  The 
plaintiffs  charged  those  on  board  the  Fanny  M. 
Carvill  with  neglecting  to  keep  a good  look  out, 
and  with  improperly  neglecting  to  take  in  duo 
time  proper  measures  for  getting  out  of  the  way 
of  the  Peru. 

According  to  the  defendants’  answer  tho  Fanny 

M.  Carvill  was  a barque  of  about  592  tons  regis- 
ter ; and  at  about  9.540  p.m.,  on  the  13th  Nov.  1874, 
whilst  on  a voyage  from  London  to  Barcelona  with 
a cargo  of  deals  was  about  fourteen  miles  off 
Beachy  Head.  At  such  time  there  was  a strong 
breeze  from  W.  to  W.  by  N.,  the  weather  was 
clear,  the  Fanny  M.  Carvill  was  close  hauled  on 
the  port  tack  under  easy  sail,  heading  about 

N. N.W.,  and  sailing  at  the  rate  of  two  and  a half 
* knots  per  hour,  her  regulation  lights  were  duly 
exhibited  and  burning  brightly,  and  a good  look- 
out was  being  kept.  Under  these  circumstances 
the  red  light  of  a vessel,  which  afterwards  proved 
to  be  the  barque  Peru,  was  seen  about  four  points 
on  tho  starboard  bow  of  the  Fanny  M.  Carvill, 
and  distant  about  two  miles.  Almost  immediately 
afterwards  the  green  light  came  into  view.  Those 
on  board  the  Fanny  M.  Carvill  continued  to 
watch  the  Peru  whicn  approached,  showing  both 
lights,  broad  on  the  starboard  bow  of  tho  Fanny 
M.  Carvill.  About  ten  minutes  after  the  lights 
had  been  first  seen,  and  while  the  two  vessels 
were  a considerable  way  apart,  those  on  board  the 
Fanny  M.  Carvill  showed  a flash  light,  and 
shortly  afterwards  the  red  light  of  the  Peru  wsb 
shut  in,  and  the  two  vessels  would  have  passed 
clear  of  each  other,  starboard  side  to  starboard 
side;  but,  when  within  a short  distance  of  the 
Fanny  M.  Carvill,  the  Peru  shut  in  the  green 
and  again  opened  the  red  light,  causing  imme- 
diate danger  of  collision.  Thereupon  the  helm  of 
the  Fanny  M.  Carvill  was  put  hard  aport,  and 
her  main-yard  squared,  but  she  was  unable  to 
clear  the  Peru,  and  the  two  vessels  came  into 
oollision,  the  bluff  of  the  port  bow  of  the  Fanny 
M.  Carvill  striking  the  Peru  amidships  on  the 
port  side,  doing  considerable  damage  to  both 
vessels.  The  defendants  charged  those  on  board 
the  Peru  with  neglecting  to  keep  a good  look-out, 
and  with  improperly  neglecting  to  keep  their 
course;  that  the  lights  of  the  Peru  were  impro- 
perly fixed  and  screened ; that  tho  collision  was 
occasioned  by  the  improper  and  negligent  naviga- 
tion of  those  on  board  the  Peru,  and  by  the  defec- 
tive condition  of  the  side  lights  of  the  Peru ; and 
that  the  Peru  was  in  fault  within  the  true  intent 
and  meaning  of  the  17tb  section  of  the  Merchant 
Shipping  Act  1873,  for  infringing  the  regulations 
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for  preventing  collisions,  by  neglecting  to  carry 
proper  side  lights. 

Jan.  16,  1875. — The  canse  carao  on  for  hearing 
before  the  judge  assisted  by  Trmity  Masters. 
There  were  only  three  points  in  dispute  in  this 
case;  first,  whether  the  Pern  continued  her  course 
on  approaching  the  Fanny  Jf.  Carvill ; secondly, 
whether  the  green  light  of  the  Peru  was  seen  by 
those  on  board  the  Fanny  M.  Carvill,  and  led  to 
the  collision ; thirdly,  whether  the  lights  of  the 
Peru  were  fixed  and  screened  in  accordance  with 
the  regulations.  Evidence  was  given  upon  all 
these  points ; upon  the  first  two  there  is  an 
express  finding  on  the  part  of  the  court  appearing 
in  the  judgment  below ; in  the  third  point  there 
were  witnesses  called  on  both  sides.  For  the 
plaintiffs  it  was  proved  that  the  lamps  of  the  Peru 
were  fixed  8ft.  forward  of  the  foremast,  ou  the  top 
of  the  covering  board  at  the  break  of  the  forecastle 
on  each  side,  and  just  on  the  bluff  of  the  bows ; they 
were  on  a level  with  the  rail ; the  screens  wero 
2ft.  5in.  long  and  17in.  high,  and  ran  as  nearly  as 
possible  parallel  to  the  middle  line  of  the  snip; 
the  length  of  the  lamps  from  aft  to  forward  was 
5in. ; the  lights  could  not  have  been  put  further 
aft  than  whore  they  were  unless  they  bad  been 
put  abaft  the  foremast,  and  they  would  then  have 
been  obscured  by  the  foresail  and  the  forerigging ; 
and  the  screens  could  not  have  been  made  longer 
without  either  placing  the  lamps  further  inboard, 
or  allowing  the  fore  end  of  the  screen  to  project 
over  the  side  of  the  ship;  and  in  the  first  case 
the  lamps  would  have  been  obscured  by  the  cat- 
bead,  and  in  the  second  case  there  would  have 
been  risk  of  the  screens  being  washed  away  in  bad 
weather.  After  the  arrival  of  the  ship  in  the 
Thames  the  lights  were  tested  at  night  on  behalf 
of  the  plaintiffs,  and  it  was  then  proved  that  at 
the  distance  of  a mile  aud  a half  away  the  green 
light  of  the  Peru  showed  at  half  a point  across  the 
port  bow  of  that  vessel,  but  that  neither  light 
would  show  at  a greater  bearing  than  half  a point 
across  the  opposite  bow.  The  defendants  called 
some  Board  of  Trade  Surveyors,  who  stated  that 
they  had  inspected  the  Peru  after  the  collision,  and 
that  they  were  able  to  see  the  Peru's  starboard  light 
from  the  port  sido  of  her  bowsprit,  which  would 
make  the  light  visible  about  a point  and  a half  to 
two  points  across  the  bows  of  the  Peru  at  a dis- 
tance of  a mile  and  a half. 

Butt  Q.C.  {B.  E.  Webster  with  him)  for  the 
defendants,  applied  to  the  court  to  order  an  in- 
spection by  the  Elder  Brethren  in  order  that  it 
might  be  ascertained  whether  it  was  or  was  not 
true  that  the  lights  of  the  Peru  could  bo  seeu 
across  her  bow  and  whether  the  light  could  be  seen, 
as  stated  by  the  Board  of  Trade  surveyor,  cutting 
the  bowsprit ; that  was  the  whole  point  in  the 
case,  and  the  vessel  was  still  in  the  port  of  Lon- 
don ; the  court  had  before  it  the  sworn  evi- 
dence of  the  surveyor,  who  stated  that  he  had 
inspected  the  ship,  and  had  found  the  light 
showing  across  her  bows,  and  if  so  the  light  would 
be  visible  to  the  other  vessel  considerably  across 
her  bows ; that  was  the  main  question  in  the 
cause  and  it  was  important  to  have  it  settled. 

Milward,  Q.C.  (E.  C.  Clarkson  with  him),  for 
the  plaintiffs,  opposed  the  application  on  the 
ground  thot  the  defendants  had  had  ample  oppor- 
tunity of  inspecting  the  ship  before  the  hearing. 

8ir  R.  Phillimore. — I think  it  is  a very  incon- 
venient practice  for  the  Board  of  Trade  surveyor* 


to  be  sent  down  to  inspect  vessels,  and  afterwards 
to  be  examined  as  witnesses  in  this  court;  it  seems 
to  me  very  questionable,  and  worthy  of  the  con- 
sideration ot  the  Board  of  Trade,  whether  they 
should  be  allowed  to  inspect  a ship  on  the  appli- 
cation of  a party  to  the  canse,  and  afterwards 
be  called  by  bin  as  witnesses.  I don’t  think  any 
injustice  has  been  done  in  this  case,  bat  it  is  an 
inconvenient  practice  that  the  functions  of  the 
Board  of  Trade  should  be  put  in  action  by  a party 
to  a cause.  But,  however,  I think  this  is  a case 
in  which  I ought  not  to  accede  to  the  present 
application.  It  appears  upon  the  evidence  already 
given  by  the  look-out-man  of  the  Fanny  il. 
Carvill  that  tnese  vessels  were  allowed  to  come 
within  five  ships’  lengths  of  each  other  before  the 
Fanny  M.  Carvill  made  any  attempt  to  bear  away. 
He  says  he  saw  the  green  light  for  the  first  time 
within  five  ships'  lengths;  even  if  he  is  speaking 
the  truth  on  that  point,  in  my  opinion  that  was 
an  improper  navigation  of  the  ship;  but  if  I am 
called  upon  also  to  pronounce  at  this  stage  as  to 
whether  the  green  light  was  visible  or  not,  I am 
ready  to  do  so,  but  I would  rather  hear  Mr.  Butt 
upou  that  point  first.  There  remains  also  the 
question  of  the  liability  of  the  Peru  under  the 
statute,  if  she  has  infringed  any  regulation.  That 
is  a question  of  law  that  must  be  reserved  till  next 
Tuesday,  when  I shall  give  judgment  in  the  other 
cases.  I refuse  the  present  application.  I don’t 
think  it  is  a proper  case  for  doing  what  is  very 
rarely  done  by  this  court.  I must  call  upon  Mr. 
Butt  upon  the  two  questions  I have  indicated. 

• Butt,  Q.C.,  for  the  defendants. — I submit  that, 
upon  the  facts,  the  Peru  improperly  altered  her 
course;  that  she  showed  her  green  light  in  such  a 
way  as  to  deceive  the  Fanny  M.  Carvill  as  to  her 
course,  and  that  she  so  contributed  to  the  collision. 
Upon  the  question  of  law  I submit  that,  even  if 
the  light  was  not  in  this  case  visible,  the  Peru  was 
to  blame  upon  the  facts  proved,  because  she  had 
screens  too  short  by  nearly  a foot,  and  her  side 
lights  showed  to  some  extent  at  any  rate  across 
her  bows.  This  is  a breach  of  the  regulations 
which  will  bring  her  within  the  Merchant  Ship- 
ping Act  1873.  By  the  Regulations  for  Prevent- 
ing Collisions  at  Sea,  Arts.  3 aud  5,  certain  side 
lights  are  provided  for  sailing  vessels;  and  by 
Art.  3 (d),  these  side  lights  must  be  fitted  “ with 
inboard  screens,  projecting  at  least  three  feet 
forward  from  the  light,  so  as  to  prevent  these 
lights  from  being  seen  across  the  bow.”  This  is  a. 
positive  regulation  as  to  the  length  of  the  screens* 
they  must  be  3ft.  in  front  of  the  light ; the 
screens  of  the  Peru  were  only  2ft.  5in.  long 
altogether,  and  only  about  2ft.  in  front  of  the  lights. 
Moreover  it  was  .proved  by  the  defendants’  wit- 
nesses, and  in  effect  admitted  by  the  plaintiff, 
that  the  lights  would  show  acruss  the  bows  of  the 
Pern,  and  this  again  is  expressly  contrary  to  the 
regulation.  On  this  ground  I submit  that  the 
Peru  must  be  held  to  blame,  even  though  she  did 
not  contribute  to  the  collision. 

Milward,  Q.C.,  for  the  plaintiff. — I submit  that 
tho  Peru  did  not  in  any  way  contribute  to  this 
collision  by  reason  of  her  course  or  her  lights. 
On  the  question  of  law,  I submit  that  the  object 
of  Art.  3 (d)  is  simply  to  prevent  a ship’s  lights 
from  being  visible  across  the  bow,  and  if  this 
object  is  substantially  attained,  there  is  no  infringe- 
ment that  will  bring  the  ship  within  the  statute. 
The  evidenoo  sufficiently  shows  that  the  lights 
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would  only  be  slightly  visible  across  the  bows,  and 
this  must  always  be  the  case  in  every  ship  at  some 
point  ahead  of  her,  otherwise  there  woula  be  some 
space  right  ahead  where  no  lights  could  be  seen  at 
all.  If  the  screens  were  exactly  parallel,  there 
would  be  a certain  space  between  them  in  which, 
however  far  ahead  of  the  ship  a person  might  be, 
the  rays  of  light  could  not  be  seen.  The  ocreens 
must  be  slightly  inclined  inwards,  so  that  at  some 
point  both  lights  may  be  seen  at  the  same  time. 
If  the  screens  are  so  fitted  that  the  lights  cannot 
be  seen  across  the  bows  in  such  a way  as  to  deceive 
an  approaching  vessel,  there  is  a substantial  com- 
pliance with  the  regulations.  The  mere  length  of 
the  screens  is  immaterial ; the  only  question  to 
be  considered  is  whether  they  prevented  the  light 
from  b^ing  improperly  seen  across  the  bows,  and 
I submit  that  in  this  case  they  did  so. 

Sir  R.  Phillimokk. — I am  of  opinion  that  the 
Pefu,  the  starboard  tack  vessel,  continued  her 
course  without  alteration  up  to  the  time  of  the 
collision,  and  it  is  untrue  ns  stated  by  the  wit- 
nesses for  the  defendants,  that  the  Peru  came  up 
into  the  wind  two  and  a half  points,  with  her  sails 
aback.  I am  of  opinion  that  the  green  light  of  the 
Peru  was  not  Been  by  those  on  board  the  Fanny 
M.  Carvill,  and  did  not  lead  to  the  collision.  The 
Fanny  M.  Cnrvill  was  aware  that  the  Peru  was  a 
starboard  tack  vessel,  and  the  Fanny  M.  Carvill 
waited  too  long  before  she  got  out  of  the  way  of 
the  Peru . Whether  on  account  of  the  deficiency 
in  the  length  of  the  screens  of  the  Pern  she  is  also 
to  blame,  although  she  never  altered  her  bearings, 
is  a question  I reserve  until  I give  judgment  in* 
the  other  cases  on  Tuesday. 

Cur.  adv.  vult. 

Jan.  19. — Sir  R.  Pixillimore. — The  first  Ques- 
tion which  I have  to  decide  as  affecting  all  tnese 
cases  is  the  true  construction  of  a clause  in  the 
last  Merchant  Shipping  Act,  and  to  do  so  it  is 
necessary  to  consider  the  previous  enactments  on 
the  subject. 

By  the  Merchant  Shipping  Act  1854  (17  & 18 
Viet.  c.  104),  sect.  298,  it  is  enacted : **  If  in  any 
case  of  collision  it  nppears  to  fcho  court  before 
which  the  case  is  tried  that  such  collision  was 
occasioned  by  the  non-observance  of  any  rule  for 
the  exhibition  of  lights,  or  the  use  of  fog  signals 
issued  in  pursuance  of  the  power  hereinbefore 
contained,  or  of  the  foregoing  rule  as  to  the  pass- 
ing of  steam  and  sailing  ships,  or  of  the  foregoing 
rule  as  to  a steamship  keeping  to  that  side  of  a 
narrow  channel  which  li'.s  on  the  starboard  side, 
the  owner  of  the  Bhip  by  which  such  rule  has  been 
infringed,  shall  not  be  entitled  to  recover  any  re- 
compense whatever  for  any  damage  sustained  by 
such  ship  in  such  collision,  unless  it  is  shown  to 
the  satisfaction  of  the  court  that  the  circumstances 
of  the  case  made  a departure  from  the  rulo  neces- 
sary.” This  was  repealed. 

The  next  enactment  on  the  subject  was  the  Mer- 
chant Shipping  Act  Amendment  Act  1862  (25  & 
26  Viet.  c.  63)  sect.  29,  which  provided  that  “ if  in 
any  case  of  collision  it  appears  to  the  court  before 
which  the  case  is  tried  that  such  collision  was 
occasioned  by  the  non-observance  of  any  regula- 
tion made  by  or  in  pursuance  of  this  Act,  the  ship 
by  which  such  regulation  has  been  infringed  shall 
be  deemed  to  be  in  fault  unless  it  is  shown  to  the 
satisfaction  of  the  court  that  tho  circumstances  of 
the  case  made  a departure  from  the  regulation  ne- 
cessary." 


The  next  enactment  on  the  subject  was  The 
Merchant  Shipping  Act  1873  (36  and  37  Viet.  c. 
85),  which  repealed  the  last-mentioned  enactment, 
and  (sect.  17)  provided  as  follows : “ If  in  any  case 
of  collision  it  is  proved  to  tho  court  before  which 
the  case  is  tried  that  any  of  the  regulations  for 
preventing  collision  contained  in  or  made  under 
The  Merchant  Shipping  Acts  1854  to  1873  has 
been  infringed,  the  ship  by  which  such  regulation 
has  been  infringed  shall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  court 
that  the  circumstances  of  tho  case  made  departure 
from  the  regulation  necessary.” 

It  has  been  contended  that  any  infringement  of 
any  regulation  made  under  the  authority  of  the 
Btatute  compels  tho  court  to  pronounce  the  vessel 
which  is  guilty  of  such  infringement  to  be  in  fault 
unless  the  infringement  was  in  the  circumstances 
necessary  ; that  is  to  say,  to  give  an  instance,  that 
a vessel  carrying  a perfect  starboard  light,  and  run 
into  on  the  starboard  side  by  a vessel  which  ought 
to  have  avoided  her,  is  nevertheless  in  fault,  if  she 
havo  no  port  light,  or  a deficient  - one ; or  that  a 
vessel  directly  ahead  of  another,  which  overtakes 
her  and  runs  into  her  stern,  is  nevertheless  in 
fault  if  she  has  deficient  or  no  side  lights,  which 
lights  could  not  possibly  have  been  seen  by,  or 
have  in  any  way  affected  tho  overtaking  vessel.  I 
say  nothing  as  to  the  injustice  of  applying  such  a 
construction  of  an  English  statute  to  foreign 
vessels ; but,  irrespective  of  any  such  considera- 
tion I decline  us  at  present  advised  to  put  a con- 
struction which  appears  to  me  fraught  with 
absurdity  and  injustice  upon  the  statute,  even  with 
respect  to  British  vessels.  I think  the  infringe- 
ment spoken  of  mast  mean  an  infringement  not 
indeed  necessarily  causing  tho  collision,  but  con- 
nected with  it — an  infringement  material  to  the 
case,  and  by  possibility  causing  or  contributing  to 
the  collision ; not  an  infringement  wholly  im- 
material to  the  case,  and  which  by  no  possibility 
could  have  anything  to  do  with  the  collision.  I 
do  not  think  that  tnis  construction  of  the  statute 
is  at  variance  with  the  decision  of  the  Privy  Council 
in  The  Hibernia  (ante,  p.  454;  31  L.  T.  Rep.  N.  S. 
805),  which  I have  carefully  perused. 

And  here  it  may  be  convenient  to  say  a word  on 
the  legal  effect  of  instructions  given  by  the  Board 
of  Trade  to  their  surveyors,  a matter  much  dis- 
cussed before  me  in  cases  of  this  description. 
Such  instructions  may  he  prudent  and  proper, 
though  it  appears  that  they  are  frequently  changed, 
but,  except  in  so  far  as  they  are  authorised  by 
Btatute,  they  can  have  no  binding  effect  upon 
English,  much  less  upon  foreign  vessels.  The 
regulations  for  preventing  collisions  are  of  a dif- 
ferent character,  and,  being  adopted  by  foreign 
states,  have  by  virtue  of  treaties  or  conventions, 
an  international  obligation. 

There  are  three  cases  now  before  the  court  in 
which  I have  reserved  for  consideration  the  con- 
struction of  this  statute,  and  I now  proceed  to 
apply  to  them  the  provisions  of  the  statute  con- 
strued upon  the  principles  which  1 have  stated. 
The  first  is  The  Magnet ; the  second  The  Duke  of 
Sutherland i the  third  The  Fanny  M.  Carvill. 

In  each  of  these  cases  I have  condemned  ono 
vessel ; tho  question  as  to  the  culpability  of  the 
other  being  reserved. 

The  Magnet  was  a case  of  collision  between 
the  Swedish  barque  the  Eugenie  and  the  Magnet , 
an  Irish  screw  steamer,  which  happened  off  the 
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entrance  to  the  Port  of  Liverpool  somewhere 
between  the  north-west  and  the  Bar  Lightship, 
between  twelve  and  one  on  the  night  of  the  15th 
Nov.  last.  The  Eugenis  was  heading  N.  by  E., 
close  hauled  on  the  port  tack,  going  at  a speed  of 
about  eight  knots  an  hour.  The  Magnet  was  pro* 
ceeding  at  full  speed,  about  ten  knots  an  hour, 
beading  E.S.E.  They  were  crossing  ships.  The 
pilot  of  the  Eugenie  saw  the  white  light  of  the 
Magnet  four  or  five  miles  off  five  points  on  her 
port  bow,  and  then  he  saw  the  masthead  and 
green  light  of  two  vessels  both  on  the  port  bow  a 
quarter  of  a mile  apart.  He  kept  on  his  course. 
The  foremoBt  of  the  steamers  passed  clear  ahead 
of  him,  but  the  sternmost,  which  was  the  Magnet, 
starboarded  shortly  before  the  collision,  and  came 
with  her  starboard  side  into  the  port  bow  of  the 
Eugenie . 

The  defence  of  the  Magnet  is  that  she  only  saw 
the  faint  glimmer  of  a ship’s  light  two  points  on 
her  starboard  bow.  It  did  not  continue  in  sight, 
and  a red  light  opened  almost  alongside  of  her. 
The  master  of  the  Magnet  supposed,  he  says,  the 
vessel  to  be  going  in  the  same  direction  as  he  was, 
ahead  of  him,  and  by  yawing  to  have  shown  her 
light.  He  ordered  first  starboard  a little,  and  then 
hard  a starboard.  The  answer  on  behalf  of  the 
Magnet  states  that  the  Eugenie  neglected  to  have 
her  side  lights  properly  exhibited  according  to  the 
regulations. 

At  the  hearing  two  points  were  discussed.  First, 
whether  the  reel  light  of  the  barque  was  visible  at 
a sufficient  distance  to  apprise  the  steamer  that 
she  ought  to  get  out  of  the  way.  This  point  I 
decided  in  the  affirmative,  and  adversely  to  the 
Magnet,  which  I,  therefore,  held  to  be  in  fault  for 
the  collision.  The  second  point  was,  whether  the 
Eugenie  was  not  also  in  fault  under  the  provisions 
of  the  36  A 37  Viet.  c.  85,  s.  17,  for  having  violated 
the  regulations  in  not  carrying  proper  lights  pro- 
perly placed.  It  was  not  denied  by  the  counsel 
for  the  Magnet  that  the  lamps  were  of  the  proper 
size,  but  it  was  contended  that  they  were  not  fitted 
with  proper  magnifying  and  reflecting  power,  and 
that  they  were  not  of  proper  capacity.  Scientific 
evidence  was  produced  on  this  point,  but  the 
captain  of  the  Magnet  admitted  that  when  ho  saw 
the  red  light  it  was  a very  good  light,  and  that 
both  lights  burnt  well.  The  second  mate  said  he 
saw  no  difference  between  them  and  any  other 
lights,  and  the  captain  of  the  Eugenie  swore  that 
when  on  board  the  Magnet  after  the  collision  he 
saw  them  more  than  two  miles ; while  none  of  the 
witnesses  produced  on  behalf  of  tho  Magnet  were 
interrogated  as  to  whether  the  lights  of  the 
Eugenie  were  not  barning  brightly  after  the 
collision. 

It  was  further  contended  that  the  lights  which 
were  in  the  fore  part  of  the  mizen  rigging  on  the 
channel  boards  and  level  with  the  rail  were  not 
bq  placed  so  as  to  be  visible  according  to  the  regu- 
tions,  because  they  were  abaft  the  broadest  parts 
of  the  ship,  because  they  were  obscured  by  the 
foretopmast  backstay,  and  a dead  eye  came 
before  the  lens  of  the  lamp.  There  was  some 
argument  respecting  the  length  of  the  screens, 
which  I think  was  not  insisted  upon. 

With  regard  to  the  obscuring  of  the  lights  there 
was  a conflict  of  scientific  and  positive  testimony, 
and  after  some  consideration  and  conference  with 
the  Trinity  Masters,  I determined  on  putting  into 
execution  the  authority  which  the  statute  (24  Viot. 


c.  10),  s.  18,  gives  me  of  requesting  them  to 
j inspect  the  ship,  and  make  the  proper  experiments 
for  ascertaining  whether  the  lamps  were  of  a 
proper  character  to  be  visible  at  a proper  distance, 
and  whether  they  were  not  obscured  by  any  part 
of  the  rigging.  In  taking  this  coarse,  I may  have 
given  too  favourable  a construction  to  the  pleading 
of  the  Magnet,  in  which  the  question  as  to  the 
position  of  the  lamps  was  perhaps  not  raised  with 
sufficient  distinctness- 

The  Elder  Brethren  have  reported  that  having 
been  requested  by  me  to  report  on  the  sufficiency 
of  the  side  lights  of  the  Eugenie,  and  to  examine 
the  said  vessel  for  the  purpose  of  ascertaining 
whether  there  is  anything  in  hor  construction  or 
in  the  position  of  her  tackle  or  furniture  which 
would  prevent  the  said  lights  from  being  seen 
when  placed  in  their  respective  positions  : 

“ We  proceeded  to  Long  Reach  on  the  afternoon 
of  the  30th  alt.  (Dec.  1874),  and,  anchoring  a vessel 
abreast  the  lower  mile  mark,  made  arrangements 
whereby  wo  could  accurately  fix  the  range  of  the 
lights.  The  evening  was  starlight,  clear  overhead, 
and  perfectly  calm,  but  hazy  over  the  water.  At 
6 p.m.,  it  being  quite  dark,  the  Eugenie ’$  lights 
were  placed  on  each  quarter  of  the  vessel  so  sta- 
tioned. We  proceeded  in  a boat  up  the  Reach, 
with  the  reflectors  of  the  lights  turned  directly 
upon  us,  thereby  giving  every  advantage  to  the 
Eugenie,  when  the  green  light  disappeared  to  the 
naked  eye  at  half-a-mile,  and  the  red  light  at  a 
cable’s  length  short  of  the  mile.  Upon  a perfectly 
clear  night  we  are  of  opinion  that  the  green  light 
might  have  been  seen  a quarter,  aud  the  red  light 
half-a-mile  farther.  “ The  lights  of  the  Eugenie 
have  been  tested  as  to  their  photomotxic  power 
with  the  following  results  : — 

Naked  flame  31  Gandies. 

Ditto,  aided  by  the  refloctor 9 0 „ 

Power  of  light  with  red  shade IT  „ 

Ditto,  with  green  ditto  0 2 „ 

which,  in  our  opinion,  is  considerably  less  than 
the  lanterns  now  in  use,  and  perfectly  insufficient. 
“ Having  received  information  lrom  the  Regis- 
trar that  tho  Eugenie  would  be  ready  for  our  in- 
spection on  the  12th  inslant,  we  proceeded  to 
Liverpool  on  the  11th,  and  visited  that  vessel  on 
the  following  morning;  when  the  screens  were 
placed  in  their  regular  positions,  and  the  distance 
across  the  ship  from  lignl  to  light  was  found  to  be 
exactly  24ft. ; at  a corresponding  height  above  the 
water,  abreast  the  fore  topmast  backstays,  the 
width  across  the  ship  from  backstay  to  backstay 
was  found  to  be  24ft.  6in.,  showing  that  an  obBtrno- 
ton  of  3in.  intervenes  on  each  side  directly  in  front 
of  the  lights.” 

Adding  to  the  evidence  already  before  me,  this 
report  of  the  Trinity  Masters,  ana  considering  the 
whole  evidence  together,  I must  pronoanoe  the 
Eugenie  to  be  also,  in  the  language  of  the  statute, 
in  fault  for  non-observance  of  tho  regulations 
respecting  the  sufficiency  of  lights. 

With  respect  to  the  case  of  the  Duke  of  Suther- 
land, it  was  not,  I think,  contended  that  tho  lamps 
were  not  “ so  constructed,”  and  of  such  a character 
as  to  comply  with  the  regulations.  The  dispute 
was  as  to  their  position.  The  Board  of  Trade 
Surveyor  required  their  position  to  be  altered ; 
this  may  have  been  prudent,  but  1 am  not  satisfied 
upon  the  evidence  that  the  lights  were  previously 
” bo  fixed"  as  to  infringe  the  regulation  with  re- 
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spect  to  their  visibility.  I pronounce,  therefore, 
the  Duke  of  Sutherland  alone  “ in  fault.” 

With  respect  to  the  case  of  The  Fanny  if.  CarvUl, 
the  evidence  was  that  the  Bcreens  projected  2ft. 
6in.  instead  of  3ft.  The  object  of  the  regulations 
with  respect  to  screens  is  to  prevent  the  aide 
lights  from  being  seen  across  the  bow ; for  this 
purpose  it  directs  the  screen  to  project  at  least 
3ft.  It  is,  so  to  speak,  a subsidiary  regulation  for 
the  purpose  of  securing  the  visibility  of  the 
distinct  light,  the  general  visibility  of  the  light 
being  already  provided  for  in  the  former  regula- 
tions. 

I have  stated  in  my  former  judgment,  at  the 
hearing  of  the  last  case,  that  I am  satisfied  the 
green  light  was  not  Been  across  the  bow  by  thoso 
on  board  the  Fanny  If.  CarvUl,  and,  according  to 
the  evidence,  if  the  length  of  the  screens  in  this 
ship  had  extended  further  outside  of  the  bow,  a 
sea  might  have  washed  them  away.  Upon  the 
whole  I think  that  I am  not  compelled  to  say  that 
the  deficiency  in  the  length  of  the  screens  was  an 
infringement  of  the  regulations  according  to  my 
construction  of  the  statute,  and  that  therefore 
the  Peru  is  legally  in  fault  for  a collision  which 
her  non-observance  of  the  regulation  certainly  did 
in  no  way  occasion.  I pronounce  the  Fanny  if. 
CarviU  alone  in  fault. 

Solicitors  in  The  Magnet : for  the  plaintiffs, 
Bateson  and  Co. ; for  the  defendants,  Jenkine  and 
Roe. 

Solicitors  in  The  Duke  of  Sutherland : for  the 
plaintiffs,  Wood  and  Tinkler ; for  the  defendants, 
R.  F.  Roberts. 

Solicitors  in  The  Fanny  M.  CarvUl : for  the 
plaintiff,  Thomas  Cooper ; for  the  defendants, 
Stokes,  Sanders,  and  Stokes. 


COURT  OF  QUEER'S  BENCH, 

Reported  by  J.  Ssobtt  and  M.  W.  McKblulb,  Eaqra., 
H*rriater*-at~L*w. 

Jan.  12  and  25, 1875. 

Smith  u.  Steele. 

Negligence  by  servants  — Pilot  compulsorily  ew- 
ployed — Liability  of  owners  for  injury  to  pilot — 
17  Sf  18  Viet.  c.  104. 

A pilot  was  engaged  by  the  defendants  under  the 
compulsory  clauses  of  the  Merchant  Shipping  Act 
1854,  for  a voyage  in  a vessel  of  which  they  were 
owners.  Whilst  giving  directions  on  board  for 
coming  out  of  dock,  before  the  voyage  commenced, 
the  pilot  was  killed  by  the  fall  of  a boat,  in  con- 
sequence of  the  negligence  of  defendants'  ser- 
vants. 

Held,  in  an  action  by  the  personal  representatives, 
that  there  is  no  implied  contract  that  a pilot 
under  such  circumstances  shall  take  upon  himself 
the  risk  of  injury  by  the  shipowners’  servants ; 
and  that,  therefore,  the  action  lay  against  the 
defendants. 

This  was  an  action  triod  before  Lush,  J.,  at  the 
Sussex  Spring  Assizes  1874.  The  verdict  was 
found  for  the  plaintiffs,  leave  to  the  defendants 
being  reserved  to  enter  a verdict  or  nonsuit. 

The  plaintiff  sued  as  executrix  of  one  J.  G. 
Smith,  deceased,  formerly  a Thames  pilot.  The 
declaration  stated  that  the  defendants  were  pos- 
sessed of  a certain  sailing  vessel,  and  of  a certain 
boat  slung  upon  the  same,  which  sailing  vessel 
and  boat  wore  then  under  the  care  uud  manage- 


ment of  certain  servants  of  the  defendants,  and 
that  J.  G.  Smith  then  was,  by  the  consent  and  in- 
vitation of  the  defendants,  and  by  virtue  of  their 
retainer,  upon  the  sailing  vessel  for  the  purpose  of 
piloting  the  same  down  the  River  Thames.  Never- 
theless the  defendants,  by  their  servants,  so  care- 
lessly, negligently,  and  improperly  slung,  sus- 
pended, and  managed  the  boat,  that  through  their 
carelessness,  negligence,  and  unskilful  conduct 
whilst  J.  G.  Smith  was  upon  the  vessel  under  the 
circumstances  and  for  the  purpose  aforesaid  the 
boat  fell  upon  J.  G.  Smith  and  injured  him,  inso- 
much that  he  in  a few  days  afterwords  died. 

Tho  defendants  pleaded  : First,  not  guilty  ; and, 
secondly,  that  J.  G.  Smith  was  on  board  the  vessel 
in  tho  defendants’  employment  as  pilot,  for  the 
purpose  of  piloting  the  vessel  down  the  River 
Thames,  for  which  he  was  so  retained  for  reward 
payable  to  him,  and  the  injury  to  J.  G.  Smith  was 
not  in  any  way  occasioned  by  any  act,  neglect,  or 
default  of  tho  defendants  personally,  but  waH  solely 
occasioned  by  the  negligence  of  tho  servants  of  the 
defendants;  and  the  servants  of  the  defendants 
were  persons  of  reasonable  skill  and  care,  and 
reasonably  competent  to  sling,  suspend,  and  ma- 
nage the  boat,  and  the  servants  of  the  defendants 
and  J.  G.  Smith  were  engaged  in  one  common  em- 
ployment with  a common  object,  to  wit,  in  the  navi- 
pition  and  management  of  the  vessel ; and  tho 
injury  to  J.  G.  Smith  was  one  of  the  risks  incident 
to  the  employment  of  J.  G.  Smith  as  such  pilot ; 
and  tho  alleged  carelessness,  negligence,  unskilful, 
and  improper  conduct  of  the  servants  of  the  de- 
fendants woro  wholly  unauthorised  by  the  defen- 
dants. 

At  tho  trial  it  appeared  that  a vessel  belonging 
to  the  defendants  was  lying  in  a dock  in  the  River 
Thames  ready  to  proceed  to  sea.  and  that  she  was 
within  a district  within  which  pilotage  is  compul- 
sory upon  her  under  the  Merchant  Shipping  Act 
1854  (17  & 18  Viet.  c.  104),  s.  376,  viz.,  the  London 
district  of  the  Trinity  House.  It  was  also  shown 
that  it  was  customary  for  a pilot  to  go  on  hoard  the 
vessel,  which  he  is  engaged  to  pilot  outwards, 
whilst  she  is  in  dock  in  order  that  he  may  give 
instructions  to  the  crew  whilst  getting  the  vessel 
out  of  dock,  and  that,  whilst  the  deceased  was 
so  giving  orders,  one  of  the  ship’s  boats,  which 
had  been  negligently  slung  by  the  crew,  fell  upon 
him  and  killed  him. 

A rale  nisi  was  obtained  by  the  defendants  in 
pursuance  of  the  leave  reserved,  on  the  ground  that 
they  were  not  responsible  for  the  negligenoe  of 
their  servants  under  the  circumstanoes  proved. 

WiUis  showed  cause. 

Thesiger,  Q.C.  and  Wood  HiU  supported  tho 
rule. 

The  several  clauses  of  the  Merchant  Shipping 
Acts  1854  and  1872,  relating  to  pilots,  and  the  fol- 
lowing cases  were  cited  and  fully  discussed  : 

Indermaurv.  Dames,  14  L.  T.  Hop.  N.  S.  4M  ; L.  Rep. 
1 C.  P.  274;  in  error,  16  L.  T.  Rep.  N.  8.  293; 
L.  Rep.  2 C.  P.  311 ; 

Morgan  r.  Vale  of  Neath  Railway  Company , 5B.  AS. 
670 ; in  error,  13  L.  T.  Rep.  N.  S.  5&4 ; L.  Rep.  1 
Q-  B.  140  ; 

fPitson  ▼.  Merry,  19  L.  T.  Rep.  N.  S.  30  ; L.  Rep.  1 
So.  App.  326 ; 

Deyy  v.  Midland  Railway  Company , 1 H.  A N.  773  ; 

General  .Steam  Na vigation  Company  v.  British  and 
Colonial  Navigation  Company,  19  L.  T.  Rep.  N.  8. 
357 ; L.  Rep.  4 Ex.  238  ; 3 Mar.  Law.  Cas.  O-  8. 
168,  237. 

Cur.  adv.  vult. 
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Jan.  25. — The  judgment  of  the  court  (Cockburn, 
C.J.,  Blackburn,  Mellor,  and  Lush,  JJ.),  was 
delivered  bj 

Blackburn,  J. — This  was  an  action  under  Lord 
Campbell’s  Act  to  recover  damages  in  respect  of 
the  death  of  the  plaintiff’s  testator,  who  was  her 
husband. 

At  the  trial  before  my  brother  Lush,  the  fol- 
lowing facts  were  proved : The  defendants  were 
the  owners  of  a vessel  lying  in  dock  about  to 
proceed  on  a voyage  in  which  the  employment  of  a 
pilot  was  compulsory.  The  testator  was  a pilot 
who  was  engaged  for  that  voyage.  He  (in  com- 
pliance with  what  it  was  proved  was  always  the 
practice  of  pilots)  went  on  board  the  vessel  iu  dock 
to  give  directions  to  the  crew  when  getting  the 
vessel  out  of  dock.  Whilst  doing  so,  a boat  which 
had  been  negligently  slung  fell  on  him  and  killed 
him.  The  defendants  did  not  personally  interfere 
in  the  matter.  From  the  way  the  case  comes 
before  us  on  a point  reserved,  wc  must  take  it  as  a 
fact  that  the  accident  was  occasioned  by  tbo  negli- 
gence of  the  servants  of  the  defendants  in  slinging 
the  boat,  without  contributory  negligence  on  the 
pert  of  the  deceased. 

Leave  was  reserved  to  enter  the  verdict  for  the 
defendants,  or  a nonsuit,  on  the  ground  that  the 
defendants  were  not  responsible  for  the  negligence 
of  their  servants  under  the  circumstances  proved 
in  evidence.  A rule  nisi  was  obtained  accordingly, 
against  which  cause  was  shown  in  this  Term 
before  my  Lord  Chief  Justice,  my  brothers  Mellor, 
Lush,  and  myself,  when  the  case  was  very  ably 
argued  by  Mr.  Willis  for  the  plaintiff,  and  by  Mr. 
Thesiger  and  Mr.  Wood  Hill  in  support  of  the 
rule,  and  the  court  took  time  to  consider  its 
judgment. 

Tho  law  is  to  a certain  extent  determined  by 
the  case  of  Indermatir  v.  Dame s {ubi.  tup.)  There 
is  an  obligation  on  the  part  of  the  occupier  of 
property,  whether  fixed  or  movable,  to  those  who 
at  his  invitation,  express  or  implied,  oome  on 
that  property  to  take  by  himself  and  servants 
reasonable  care  that  the  person  so  coming  shall 
not  be  exposed  to  unusual  danger;  and  that  obli- 
gation extends  to  the  workmen  sent  by  a trades- 
man to  repair  part  of  the  machinery.  Mr.  Justice 
Willes,  in  delivering  judgment  in  that  case,  after 
referring  to  the  undisputed  law  that  there  was 
such  an  obligation  on  the  part  of  a shopkeeper  to 
his  customer,  and  that  there  was  no  such  obliga- 
tion to  a servant,  proceeds  to  give  the  reasou  of 
the  judgment  in  these  terms  : “The  class  to  which 
the  customer  belongs  includes  persons  who  go  not 
as  mere  volunteers,  or  licensees,  or  guests,  or 
servants,  or  persons  whose  employment  is  such 
that  danger  may  be  considered  as  bargained  for, 
but  who  go  upon  business  which  concerns  the  oc- 
cupier, and  upon  his  invitatiou  express  or  implied.” 
In  Morgan  v.  Vale  of  Neath  hailway  Company, 
(ubi  sup.)  which  was  earlier  in  date  than  lnder- 
maur  v.  Dames,  the  reason  why  a servant  cannot 
sue  his  master  for  negligence  of  a fellow  servant 
was  put  on  the  ground  that  it  was  an  implied  part 
of  the  contract  between  master  and  servant  that 
the  servant  should,  as  between  them,  take  upon 
himself  such  risks.  In  the  more  recent  case 
of  Wilson  v.  Merry  ( ubi  sup.),  the  House  of 
Lords  in  a Scotch  case  decided  that  the  owners 
of  a colliery  were  not  responsible  to  their  ser- 
vants for  an  injury  occasioned  by  tbo  negli- 
gence of  the  general  superintendent  of  the  mine 


to  whom  the  defendants  had  delegated  their 
whole  power  and  authority.  It  does  not  appear 
from  the  report  that  the  cases  of  Morgan  v. 
Vale  of  Neath  Railway  Company  {tibi  sup.),  and 
lndennaur  v.  Dames  («6i  sup.),  were  Drought 
to  their  Lordships'  notice ; but  the  Lord  Chan- 
cellor (Lord  Cairus)  seems  to  us  to  have  arrived, 
by  independent  reasoning,  at  the  principle  that 
tho  exemption  from  liability  was  derived  from 
tho  contract  between  the  master  and  hiB  ser- 
vant, and  to  baso  bis  judgment  upon  it.  He 
says  (p.  332),  “The  master  is  not  and  cannot 
be  liable  to  bis  servant  unless  there  be  neg- 
ligence on  the  part  of  the  master  in  that 
which  he  (the  master)  has  contracted  or  under- 
taken with  his  servant  to  do.  The  master 
has  not  contracted  or  undertaken  to  execute 
in  person  the  work  connected  with  the  busi- 
ness ...  At  all  events,  a servant  may  choose 
for  himself  between  sorving  a master  who  does 
and  a master  who  does  not  attend  in  person  to  his 
business.” 

In  the  present  case,  the  accident  happened 
before  the  actual  commencement  of  the  voyage; 
but  it  is  clear  that  the  deceased  was  on  board 
only  because  he  was  going  on  that  voyage  as 
a pilot,  and  under  the  same  terms  as  to  risk  as  if 
the  voyage  had  begun.  We  think,  therefore,  that 
the  question  in  the  present  case  is  reduced  to  this, 
whether  there  is  between  tbe  owners  of  a ship  and 
the  pilot  whom  they  are  compelled  to  employ,  an 
implied  contract  that  the  pilot  shall  take  upon 
himself  tho  risk  of  injury  from  the  negligence  of 
the  shipowners’  servants.  Indermatir  v.  Dames 
decides  that  there  is  no  such  implied  contract 
between  the  owner  of  machinery  and  those  who 
are  sent  by  their  masters  to  repair  it.  And  we 
think  that  there  is  no  such  implied  contract  in  the 
case  of  a pilot.  The  law  as  to  pilots  is  now  regu- 
lated by  the  Merchant  Shipping  Acts.  The  pilot 
is,  by  17  & 18  Viet.  c.  104,  s.  365,  subject  to  a 
penalty  if  he  refuses  to  take  charge  of  the  ship. 
The  master  is,  by  sect.  353,  bound  under  a penalty 
to  employ  the  pilot.  The  rate  of  remuneration  is, 
by  sect.  358,  neither  to  be  more  nor  less  than  the 
fixed  rate,  though  both  parties  should  agree.  And 
by  sect.  388,  the  owner  is  not  to  be  liable  for  the 
pilot  as  his  servant.  By  a subsequent  enactment 
(35  & 36  Viet.  o.  73,  s.  9),  power  is  given  by  bye- 
laws to  modify  sect.  358,  so  far  as  to  allow  any 
pilot  or  class  of  pilots  any  rate  less  than  tho  rate 
tor  tbe  time  being  demandable  by  law,  but  no 
power  is  given  to  enable  a pilot  to  demand  more. 
Ho  cannot,  therefore,  make  any  special  bargain  to 
reoeive  larger  nay  in  consideration  of  his  taking 
this  risk  upon  nim.  An  ordinary  servant  has,  as 
Lord  Cairns  points  oat  (at  least  theoretically),  the 
power  of  choosing  whether  be  will  enter  into  the 
employment  of  a master  who  does  not  agree  to  act 
personally  iu  the  management  of  his  business,  or 
as  an  alternative,  to  be  responsible  for  the  negli- 
gence of  those  he  employs.  Tbe  pilot  has  no  such 
choice,  he  muBt  conduct  the  ship  on  the  terms 
fixed  by  tbe  statutes  which  regulate  pilotage,  and 
we  can  find  nothing  in  those  statutes  to  justify  the 
conclusion  that  the  pilot  is  to  take  upon  himself 
the  risk. 

We  therefore  think  that  the  rule  should  be  dis- 
charged. Rule  discharged. 

Ai  torncy  for  plaintiff,  0.  Hebbell. 

Attorneys  for  defendants,  Edwards,  Layton,  and 
J agues. 
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I'lowisb  v.  Bradley. 


[Ex. 


Ex.] 


COTTBT  OF  E3CCHEQUEE. 

K« ported  by  T.  W.  S*ubtd*iui  and  H.  Lkioh,  Eaqr*., 
Barrister*- at-  L iw. 


Thursday,  Nov.  19,  1874. 

Flower  v.  Brad  let. 

Negligent  navigation  by  a pilot  — Action  for  — 
County  Court  Jurisdiction — Admiralty  cause — 31 
$ 32  Viet.  c.  71 ; 32  33  Viet.  c.  51. 

An  action  against  a pilot  for  negligence  in  navi- 
gating a vessel  whereby  it  came  in  collision  with 
another  vessel  which  it  damaged,  is  not  an  ad- 
miralty cause  within  the  meaning  of  “ The  County 
Courts  Admiralty  Jurisdiction  Act  1868  ” (31  Sf  32 
Viet,  c.  71)  sect.  3,  sub-sect.  3,  and  may  therefore 
be  brought  in  ant/  County  Court , though  such  court 
be  not  one  appointed  under  the  Act  for  the  trial  of 
admiralty  causes. 

This  was  a rule  calling  upon  the  County  Court 
Judge  of  Kent,  sitting  at  GraTesend,  and  upon 
the  defendant,  to  show  cause  why  a mandamus 
should  not  issue  to  the  former  commanding  him 
to  hear  and  determine  this  caso  on  the  ground 
that  it  was  properly  brought  in  the  said  County 
Court.  The  plaint  was  a common  law  plaint  in 
tho  before  mentioned  court,  and  the  particulars 
were  as  follows  : 

“The  plaintiff  claims  the  sum  of  14?.,  being 
damages  and  loss  sustained  by  him  to  his 
Bailing  barge  Janus , which  said  barge  was  run 
foul  of  and  damaged  by  the  ship  or  vessel  Sunny- 
side,  on  the  7th  Aug.  last  off  Deptford  Creek,  in 
the  river  Thames,  such  damage  having  been  caused 
by  the  negligence  of  the  defendant,  who  was  then 
in  charge  of  the  said  ship  or  vessel  by  law,  as  a 
licensed  Trinity  House  pilot.” 

Upon  the  plaint  coming  on  for  hearing  at  the 
Gravesend  County  Court,  and  tho  fnaintiff's 
attorney  having  opened  his  facts,  the  County 
Court  judge  interposed,  saying,  that  upon  the 
particulars  and  facts  stated,  the  cause  was  an 
admiralty  cause,  and  that  he  had  no  jurisdiction 
sitting  at  Gravesend  to  hear  it,  although  he  had 
jurisdiction  at  Rochester  in  admiralty,  and  the 
place  where  the  damage  occurred  was  for  admiralty 
purposes  within  the  district  of  the  Rochester 
County  Court.  The  attorney  contended  that  the 
cause  was  a Wraraon  law  and  not  an  admiralty 
cause,  but  the  jndge  held  to  hiB  opinion,  and  there* 
fore  nonsuited  the  plaintiff  (a). 


(<*)  By  the  County  Courts  Admiralty  Jurindiction  Aet, 
1868  (31  A 32  Viet.  e.  71)  power  is  given  to  the  Crown,  by 
•act.  2.  to  appoint  certain  County  Court*  court*  for 
admiralty  purposes ; and  under  this  enactment  the 
Rochester  County  Court  was  appointed  for  the  district 
within  which  the  collision  in  qneation  took  place. 

Sect.  3 enacts  that  “ Any  County  Court  having  ad- 
miralty jurisdiction  shall  have  jurisdiction  and  all  powers 
and  authorities  relating  thereto,  to  try  and  determine, 
subject  and  according  to  the  provisions  of  this  Act,  the 
following  causes,  in  this  Act  referred  to  os  admiralty 
causes.  . . . 

**  (3)  As  to  any  claim  for  damage  to  cargo,  or  damage 
t>y  collision— any  cause  in  which  the  amount  claimed 
does  not  exceed  4J300.” 

Sect.  5 enacts  that  no  County  Court  other  than  that 
appointed  is  to  have  jurisdiction. 

Bv  the  County  Courts  Admiralty  Jurisdiction  Amend- 
ment Act  1869  (32  A 33  Viet.  o.  51)  it  is  enaated  by  sect. 
4 that  " the  third  section  of  the  County  Courts  Admiralty 
Jurisdiction  Act  1868  shsll  extend  and  apply  to  all  claims 
for  damage  to  ships,  whether  by  collision  or  otherwise, 
when  the  amount  claimed  does  not  exceed  £300.” 


Holland  showed  cause. — The  County  Court  judge 
was  right  in  refusing  to  try  tho  cause,  and  in  non- 
suiting the  plaintiff,  for  the  Gravesend  County 
Court  had  no  admiralty  jurisdiction,  and  the 
suit  being  an  admiralty  one  it  should  have 
been  brought  in  tho  Rochester  County  Court. 
The  nature  of  tho  causes  over  which  certain  County 
Courts  have  acquired  admiralty  jurisdiction,  and 
the  extent  of  that  jurisdiction,  appears  from  tho 
County  Courts  Admiralty  Jurisdiction  Acta  (31  A 
32  Viet.  c.  71,  and  32  & 33  Viet.  c.  51).  The  Qaoeu 
in  council  is  empowered  (sect.  2 of  the  former  Act) 
to  appoint  any  County  Court  to  have  admiralty 
jurisdiction,  and  to  define  tho  area  of  its  jurisdic- 
tion, and  to  include  in  that  area  the  district  of  any 
other  County  Court.  Tho  Rochester  County 
Court  for  admiralty  purposes  has  jurisdiction  over 
the  district  of  the  Gravesend  County  Court — the 
latter  having  no  admiralty  jurisdiction.  The 
County  Courts  having  admiralty  jurisdiction  have 
ower  to  try  (infer  alia)  “ as  to  any  claim  for 
amage  by  collision — any  cause  in  which  the 
amount  claimed  does  not  exceed  3001.”  (sect.  3, 
sub-sect.  3) ; and  it  is  further  enacted  (sect.  5) 
that  “no  County  Court  other  than  the  County 
Court  so  appointed  shall  havo  jurisdiction  within 
that  district  in  any  admiralty  cause.”  The  juris- 
diction so  conferred  may  be  exercised  either  in 
rem  or  in  personam  (32  33  Viet.  c.  51,  s.  3),  and 

by  the  4th  section  of  that  Act  the  jurisdiction  con- 
ferred by  tho  former  Act  is  extended  to  “ all  claims 
for  damage  to  ships  whether  by  collision  or  other- 
wise.” This  is  a cause  of  damage  by  collision 
occurring  by  the  negligence  of  the  defendant,  and 
is  therefore  au  admiralty  cause  within  the  very 
words  of  these  Acts.  Over  such  a cause  the 
common  law  jurisdiction  of  the  County  Courts 
has  been  taken  away.  [Kelly,  C.B. — Is  this  an 
admiralty  cause  P If  it  is  a cause  over  which  the 
Admiralty  Court  would  have  no  jurisdiction,  has 
the  Couuty  Court  sitting  in  admiralty  jurisdic- 
tion? It.  E.  Webster,  for  the  plaintiff. — It  has 
been  expressly  decided  in  the  Alexandria  {ante, 
vol.  1,  p.  464;  L.  Rep.  3 Adm.  & Ecc.  575),  that 
there  is  no  admiralty  jurisdiction  in  a cause  against 
a pilot  in  personam.  C leas  by,  B. — In  that  case  ib 
was  held  that  the  Court  of  Passage  had  not  juris- 
diction to  entertain  a suit  agaiust  a pilot  in  ad- 
miralty, and  hence  it  follows  that  the  Admiralty 
Court  has  no  such  jurisdiction.]  But  the  judge  of 
the  Admiralty  Court  said  that  if  the  matter  were  res 
Integra  be  should  be  disposed  to  hold  the  contrary, 
but  that  he  was  bound  by  the  decision  iu  The 
Urania  (1  Mar.  Law  Cas.  0.  S.  156;  10  W.  R.  97), 
supported  as  it  was  by  Euerard  v.  Kendall  (3  Mar. 
Law  Caa.  391 ; L.  Rep.  5 C.  P.  428),  and  Simpson 
v.  Blues  (ante,  vol.  1,  p.  326;  L.  Rep.  7 C.  P.  290). 
But  these  cases  are  practically  overruled  by  Cargo 
ex  Argos  (ante,. , vol.  1,  p.519;  L.  Rep.  5Priv.  Oo.  134), 
in  which  the  Privy  Council  holds  that  the  County 
Court  Admiralty  Jurisdiction  is  not  confined  to 
the  jurisdiction  possessed  by  the  High  Court  of 
Admiralty.  Whatever  is  fairly  within  the  words 
of  tho  above  Acts  must  be  held  to  be  within  the 
admiralty  jurisdiction  of  the  County  Courts ; and 
it  is  only  reasonable  to  presume  that  the  Legis- 
lature intended  to  enlarge  the  jurisdiction  of  cer- 
tain County  Courts  in  admiralty  or  nautical 
matters,  so  that  all  small  causes  of  that  nature 
might  be  tried  before  a tribunal  competent  to  try 
them;  and  the  provision  for  nautical  assessors 
makes  these  County  Courts  fully  competent,  which 
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they  would  scarcely  be  if  the  judge  sat  alone  at  | 
common  law. 

Webster,  in  support  of  the  rule,  was  not  called 
upon. 

Kelly,  C.B. — I am  of  opinion  that  we  ought  to 
make  this  rule  absolute.  Were  it  not  for  the 
cases  cited,  which  are  directly  in  point,  I should 
have  difficulty  in  thus  deciding  npon  a mere  rule 
to  set  aside  a nonsuit  in  the  County  Court,  there 
being  no  appeal  from  our  judgment;  especially  as 
it  cannot  oe  denied  that  to  a great  extent  our 
decision  may  appear  to  conflict  with  that  of  a court 
of  high  authority,  although  its  decisions  are  not 
strictly  binding  on  us.  In  Bverard  v.  Kendall, 
Simpson  v.  Blues,  and  Smith  v.  Brown  ( ubi  sup.), 
the  struggle  wob  to  extend  the  admiralty  jurisdic- 
tion, and  not  to  give  the  County  Courts  an  entirely 
new  jurisdiction.  These  cases  were  all  discussed 
in  The  Alexandria  ( ubi  suiO,  which  was  an  ad- 
miralty suit  instituted  in  tne  Court  of  Passage  in 
Liverpool  against  a pilot  for  collision,  and  Sir  R. 
Phillitnore,  upon  the  high  authority  of  ihe  deci- 
sion of  Dr.  liushington  in  the  Urania  ( ubi  sup.), 
held  that  the  court  had  no  jurisdiction  as  a court 
of  admiralty  to  entertain  such  a suit.  We  have, 
therefore,  a direct  decision  upon  the  point — The 
Alexandria  in  the  Admiralty  Court;  and  against 
this  decision  we  havo  only  a suggestion  of  a 
different  opinion  expressed  by  the  Jadicial  Com- 
mittee of  the  Privy  Council,  in  the  case  of  Cargo 
ex  Argos  {ubi  sun.),  which  is  certainly  not  upon 
all  fours  with  the  present  case;  and,  moreover, 
whilst  we  show  great  respect  for  the  Privy  Council 
decisions,  they  are  not  binding  upon  us  even  when 
in  point,  and,  under  these  circumstances,  wo  must 
give  effect  to  the  weight  of  authority,  showing 
that  the  cause  in  question  was  not  an  admiralty 
cause,  and  was,  therefore,  maintainable  in  the 
court  and  in  the  manner  in  which  it  was  insti- 
tuted. If  we  make  this  rulo  absolute,  it  will  be 
competent  to  the  defendant  to  move  for  a prohi- 
bition to  the  County  Court  if  it  proceeds,  ana  then 
another  court  may  review  the  decisions;  whilst, 
if  wo  discharge  it,  there  will  be  no  means  of  doing 
so. 

Cleasby,  B. — I am  of  the  same  opinion.  And 
although  I think  that  the  County  Court  judge 
ought  to  have  heard  the  evidence,  I am  not  sur- 
prised that  he  refused  to  do  so,  for  the  case  in  the 
Privy  Council  is  strongly  in  favour  of  his  view. 
The  question  is,  what  is  the  proper  course  for  us 
to  pursue  ? In  some  cases  good  reasons  may  be 
Bhown  on  both  sides,  but  in  such  a case  as  the 
present,  where  the  question  might  be  perpetually 
raised,  there  is  no  other  solution  but  that  which 
is  derived  from  authority.  Now  we  have  two 
decisions  in  support  of  the  plaintiff’s  contention 
— The  Alexandria  in  the  Admiralty  Court,  and 
that  in  tho  Common  Pleas  {Bverard  v.  Kendall ) 
both  precisely  in  point.  We  cannot  in  the  face  of 
those  decisions  do  otherwise  than  make  this  rale 
absolute. 

Amp  n Lett,  B.,  concurred. 

Rule  absolute. 

Attorney  for  the  plaintiff,  J.  A.  Farnfield. 

Attorneys  for  the  defendant,  Walter,  Son,  and 
Field. 


FeL  9 and  10,  1875. 

Mackenzie  v.  Whitworth. 

Marine  insurance — Re-insurance — Insurable  inte- 
rest— What  necessary  to  be  stated  in  policy — 
Interest  in  subject-matter — Fact  of  re-insur- 
ance — Concealment — Material  fact — 19  Geo.  2, 
c.  37,  s.  4—27  Sp  28  Viet.  c.  56  s.  1—30  % 31  Viet, 
c.  59. 

An  assured  may  effect  reinsurance  directly  on  the 
subject-matter . of  insurance  against  the  risks  or 
any  part  thereof  insured  against  in  the  original 
policy,  without  being  bound  to  disclose  in  the 
policy  or  otherwise  that  it  is  a reinsurance. 

The  plaintiff,  an  underwriter,  in  effecting  with 
another  underwriter  an  ordinary  policy  on 
certain  goods,  on  board  a named  vessel,  for  a 
specified  voyage,  omitted  to  state,  as  the  fact  was, 
that  it  was  a re-insurance  of  a risk  already  taken 
by  the  plaintiff  as  an  assurer;  and  the  jury,  in  an 
action  oy  him  on  the  policy,  having  found  that  the 
fact  of  its  being  a re-insurance  was  immaterial , 
and  that  there  had  been  no  concealment,  the 
verdict  was  entered  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  the  verdict  for  him, 
on  the  ground  that  the  plaintiff  being  only  inte- 
rested as  a re-insurer , was  not  entitled  to  recover 
on  the  policy  sued  on  ; and  it  was 
Meld,  that  an  underwriter,  when  he  effects  a policy 
of  assurance  on  a risk  already  assured  against  by 
him,  is  not,  in  law,  bound,  unless  challenged  so 
to  do,  to  disclose  the  fact  of  its  being  a re-in- 
surance, and  that  the  plaintiff,  therefore , was 
entitled  to  recover. 

The  case  of  Glover  r.  Black  (3  Burr.  1394)  dis- 
cussed, expkiined,  and  distinguished. 

This  was  an  action  upon  a policy  of  marine  in- 
surance for  50001.  upon  a cargo  of  cotton  on  board 
a vessel  called  tbe  Southampton,  on  a voyage  from 
New  Orleans  to  Revel,  and  it  was  brought  by  the 
plaintiff,  tho  assured,  against  the  defendant,  the 
assurer,  to  recover  the  sum  of  2001.,  being  the 
amount  for  which  the  defendant  had  underwritten 
tho  Baid  policy.  The  first  count  in  the  declaration 
set  out  the  policy  (dated  21th  April  1873)  in 
extonso,  and  proceeded  to  aver  that  the  defendant, 
in  consideration  of  a certain  premium  paid  to  him, 
became  an  insurer  to  the  plaintiff,  and  duly  sub- 
scribed the  said  policy  as  such  insurer  to  the  plain- 
tiff, in  the  sum  of  2001.  upon  the  said  goods  in  the 
said  policy  mentioned ; and  the  said  goods  were 
shipped  on  board  the  said  Bhip  at  New  Orleans 
aforesaid,  to  be  carried  therein  on  the  said  voyage. 
And  the  United  States  Lloyd’s  and  individual 
underwriters  of  New  York,  wero  then,  and  until 
and  at  the  time  of  the  loss,  thereinafter  men- 
tioned, interested  in  the  said  goods  to  a large 
value  and  amount,  to  wit,  to  the  value  and 
amount  of  all  the  moneys  insured  thereon ; 
and  the  said  insurance  was  made  for  the  use 
and  benefit,  and  on  account  of  the  persous  or 
companies  bo  interested ; and  tho  said  ship  with 
the  said  goods  on  board  thereof  sailed  on  the  said 
voyage,  and  afterwards,  whilst  tbe  said  ship  with 
the  said  goods  on  board  thereof,  was  proceeding 
on  the  said  voyage,  and  during  the  continuance 
of  the  said  risk,  the  said  goods  were,  by  tho  perils 
so  insured  against  as  aforesaid,  and  not  by  any 
of  tho  excepted  perils,  wholly  lost ; and  all  condi- 
tions, <kc.  Yet  tho  defendant  has  not  paid  the 
said  sum  of  2001.  The  second  count  was  the 
ordinary  money  count 
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The  defendant  pleaded  various  pleas  in  answer 
to  the  action,  on  all  of  which  issue  was  taken  and 
joined;  but  the  only  pleas  which,  at  the  trial, 
became  material  were — 

Flea  1.  Denying  that  the  defendant  became  an 
insurer  or  subscribed  the  said  policy. 

Plea  8.  Which  alleged  that  at  the  time  of  the 
defendant’s  allegod  subscribing  the  said  policy, 
and  becoming  such  insurer  os  alleged,  that  is  to 
say,  on  the  20th  April  1873,  the  plaintiff  and 
his  agents  and  the  said  United  States  Lloyd’s, 
and  underwriters  of  New  York  respectively, 
wrongfully  and  improperly  concealed  from  the 
defendant  certain  material  facts  and  information 
whioh  the  defendant  did  not  know,  and  had  not 
received,  and  could  not  be  presumed  to  know 
or  have  received,  and  had  not  the  means  of 
knowing  or  receiving,  and  which  the  plaintiff 
and  his  agents,  and  the  said  Lloyd’s  and  under- 
writers respectively,  before  then  and  there 
knew,  and  had  received,  that  is  to  say,  that  the 
said  insurance  in  the  said  first  count  men- 
tioned, was  and  is  only  a re-assurance;  that  is  to 
say,  a re-assurance  made  by  the  plaintiff  and  his 
agents,  and  the  said  Lloyd’s  and  underwriters 
respectively,  and  that  the  plaintiff  and  the  said 
Lloyd’s  aud  underwriters  respectively  before  and 
at  the  time  of  the  defendant  becoming  such  in- 
surer and  subscribing  the  said  policy,  had  become 
and  were  insurers  for  the  said  sum  of  2001.  upon 
the  said  goods  and  against  tbe  identical  porils  aud 
risks  in  the  said  policy  mentioned, to  other  persons; 
which  said  matters,  and  the  circumstances  and 
facts  which  induced  the  plaintiff  and  the  said 
Lloyd’s  and  underwriters  to  make  such  re- 
assurance were  material  to  the  said  perils  and 
risks  in  the  said  policy  mentioned,  and  wore  con- 
cealed by  the  plaintiff  and  his  said  agents,  and  the 
Baid  Lloyd’s  and  underwriters  from  the  defendant, 
and  would  have  otherwise  raised  the  rate  of 

Premium  at  which  the  Baid  policy  could  and  would 
ave  been  effected  by  the  defendant,  or  which 
would  have  otherwise  deterred  the  defendant  from 
entering  into  or  making  tbe  said  policy,  and 
accepting  the  said  risks,  and  which  ought  to  have 
been  communicated  by  the  plaintiff,  his  agents, 
and  Lloyd's  and  underwriters,  to  the  defendant. 

The  facts  of  the  case  as  they  appeared  at  the 
trial,  before  Pollock,  B.  and  a special  jury,  at  the 
lost  summer  assizes,  1874,  at  Liverpool,  were 
shortly  as  follows : 

The  plaintiff  is  a merchant  at  Liverpool,  who 
also  acts  as  agent  for  certain  New  York  under- 
writers. The  defendant  is  one  of  the  firm  of 
Messrs.  B.  Whitworth  and  Brothers,  who  carry  on 
business  at  Manchester  as  merchants,  and  who 
have  a department  there  called  tbe  Insurance 
Department,  in  which  the  business  of  an  under- 
writer is  carried  on.  MessrB.  Pickford  Brothers, 
who  are  insurance  brokers  at  Liverpool,  having  an 
agent  in  Manchester  of  the  name  of  Forrester, 
have  been  in  the  habit  of  introducing  insurances  on 
ships  and  cargoes  to  the  defendants,  from  whom 
they  reoeived,  on  effecting  such  introduction,  a 
commission  beyond  the  usual  broker's  commission, 
which  they  retained  to  themselves,  handing  over 
to  the  broker  who  introduced  the  insurance  to  them 
his  usual  fee.  Messrs.  Tyson  and  Co.  are  also 
insurance  brokers  at  Liverpool. 

It  appeared  from  the  admissions  signed  between 
the  parties  before  the  trial : First,  that  Messrs. 
Pickford,  in  whose  name  the  polioy  was  made  oat, 


as  the  brokers  or  agents  of  the  defendant,  by 
letter  of  the  14th  Jan.  1878,  effected  with  Messrs. 
Tyson  and  Co.,  an  insurance  policy  for  5000£.f  on 
cotton,  per  ship  Southampton,  from  New  Orleans  to 
Revel,  particulars  to  be  afterwards  declared ; 
secondly,  that  Tyson  and  Co.,  who  acted  on  behalf 
of  the  plaintiff,  who  was  acting  in  the  matter  for 
and  on  behalf  of  the  United  States  Lloyd’s  and 
the  indiviiiual  underwriters  of  New  York,  subse- 
quently (to  wit)  on  a day  and  time  to  be  proved, 
declared  the  particulars;  thirdly,  that  on  24th  April 
1873,  tbe  defendant  subscribed  the  policy  in  the  de- 
claration sot  out  for  200£. ; fourthly,  that  the  name 
of  Pickford  Brothers  was  inserted  in  the  policy  as 
representing  the  plaintiff  who  was  the  agent 
of  the  said  Lloyd’s  and  underwriters,  the  persons 
interested  in  causing  the  said  policy  in  the  decla- 
ration set  out  to  be  made ; fifthly,  that  the  insur- 
ance referred  to  by  tho  above-mentioned  letter  of 
the  14th  Jan.  1873,  was  intended  by  tbe  plaintiff  to 
be  a re-in.Hurance  for  aud  on  behalf  of  the  United 
States  Lloyd’s  and  the  individual  underwriters  of 
New  York,  being  part  of  an  insurance  or  insur- 
ances by  them  on  cotton  to  the  value  of  80,000£., 
to  be  shipped  by  Messrs.  Fatman  and  Co.,  of  New 
Orleans,  on  board  the  ship  Southampton,  on  the 
said  voyage  in  the  declaration  mentioned  ; and  the 
said  Lloyd’s  and  underwriters,  at  the  time  of  the 
said  insurance,  and  of  the  said  loss  in  the  said 
declaration  mentioned,  bad  a very  largo  interest  os 
insurers  in  respect  of  the  said  original  insurance  or 
insurances  over  and  above  all  the  re-insurances 
(including  that  mado  or  intended  to  be  made  by 
[ the  policy  in  the  declaration  set  out),  made  or 
caused  to  be  made  on  their  behalf ; sixthly,  that 
the  total  amount  of  re-insurances  on  the  said 
cotton  for  the  said  voyage  made  or  caused  to  be 
made  by  or  on  behalf  of  the  said  Lloyd's  and  under- 
writers, including  the  re-insurance  made  or  in- 
tended to  be  made  by  the  policy  in  the  declara- 
tion mentioned,  was  24,0001;  seventhly,  that  the 
said  cotton  of  the  said  value  so  insured  by  the 
said  Lloyd’s  and  underwriters  as  aforesaid,  wus 
shipped  on  board  tho  said  ship  Southampton  at 
New  Orleans,  and  the  said  ship,  with  ine  said 
cotton  on  board,  Bailed  from  New  Orleans  on  the 
said  voyage  on  the  28ih  Feb.  1873,  and  the  said 
ship  was,  together  with  the  said  cotton,  afterwards 
(to  wit)  on  the  19th  March  1873,  burnt  and 
destroyed,  and  the  said  companies,  by  reason 
thereof,  sustained  a total  loss  in  respect  of  their 
original  insurances,  amounting  to  40001,  which 
they  have  paid,  and  part  of  which  was  re-insnred, 
as  aforesaid ; eighthly,  that  it  was  not  disclosed 
that  the  said  re-insuranoe  was  a ro-insu ranee, 
except  by  the  receipt  by  Messrs.  Piokford  of  the 
memorandum  (B)  hereunto  annexed. 

The  following  is  the  letter  of  Messrs.  Pickford, 
of  the  14th  Jan.  1873,  referred  to  in  the  above 
admission  (No.  1.) : — 

Liverpool,  14th  Jan.  1873. 
Messrs.  J.  D.  Tyson  and  Co., 

Dear  8iw,— We  have  opened  on  your  account  a 
provisional  policy  for  50001.  on  cotton,  average  ton  bales 
“ F.  G.  A.,’  per  Southampton,  from  New  Orleans  to 
Bevel,  at  5 per  oent.  (Particulars  to  be  declared  bore- 
after.)  Yours  truly,  Pickvobd  Broth ebs. 

The  following  letter  was  from  Pickfords*  agent, 
Forrester,  at  Manchester,  to  the  defendant : — 
Messrs.  B.  Whitworth  and  Brothers, 

Manchester,  24th  April  1873. 

Particulars  for  dosing. 

ricaac  insure  5000?.  on  cotton  valued  l.t  premium 
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5 per  cent,  average  ten  bales  “ F.  G.  A.,”  name  of  vewel 
Southampton,  at  and  from  New  Orleans  to  Bevel.  When 
to  Bail.  Your*  truly,  S.  P.  M.  Forrkhtkk. 

. On  the  25th  April,  1873,  Pickfords  wrote  to 
Forrester,  returning  the  stamp,  and  requesting 
the  policy  to  be  altered  in  accordance  with  a “ press 
cony,”  which  they  inclosed  in  their  letter,  and 
which  copy  was  the  memorandum  (B)  referred  to 
in  the  above-mentioned  admission  (No.  8),  and  was 
as  follows : — 

(B) 

Copy  of  policy  asked  for.  For  full  particulars  see 
usual  printed  oopy. 

Colin  Mackenzie,  agent. 

50001.  Pickford. 

New  Orleans  to  Bevel. — Southampton. 

Being  a re-insurance,  subject  to  tbe  same  clauses  and 
oonditions  as  the  original  policy  or  policies,  and  to  pay 
as  may  be  paid  therein.  On  ootton  valued  as  per 
original  policy  or  policies.  Average  payable  on  each  ten 
bales,  running  landing  numbers,  general  average  as  per 
foreign  statement  if  claimed. 

On  the  20th  April  1873,  tho  defendant  wrote  or 
telegraphed  to  Pickfords,  saying : “ The  South- 
ampton looks  queer,  sailed  Feb.  24tb,  declaring 
now,  object  to  moke  our  interest  a re-insurance, 
and  shall  wait  proof  of  interest  before  we  admit 
any  claim.”  It  was  not  until  after  the  loss  that 
the  defendant  became  aware  that  it  was  a re- 
insurance which  the  plaintiff  had  meant  t-o  effect, 
and  be  then  objected  to  being  held  liable,  and 
wrote  as  above-mentioned  to  Pickfords.  Subse- 
quently, in  March  1874,  the  defendant  delivered  a 
policy  in  tho  terms  of  tho  original  slip  (see  the 
before- mentioned  letters  of  14th  Jan.  and  24th 
April  1873),  with,  at  the  same  time,  a distinct  inti- 
mation that  he  did  so  under  protest,  and  that  the 
policy  was  not  delivered  ub  a binding  and  valid  in- 
strument, but  only  in  order  to  euable  tbe  plaintiff 
to  assert  any  right  he  might  have  without  any 
difficulty  being  raised  under  the  Stamp  Acts. 

Merchants  and  underwriters  were  called  as 
witnesses  on  both  aides.  Thodfe  for  the  plaintiff 
said  that  tbe  fact  of  its  being  a re-insurance  was 
immaterial  to  be  known,  and  more  particularly 
when,  as  in  the  present  case,  the  Bhip  had  not 
sailed,  and  that  it  would  make  no  difference  in  the 
rate  of  premium.  Tbe  defendant's  witnesses, 
on  the  other  hand,  declared  it  to  be  a material 
fact;  and  some  of  them  said  that  they  would  not 
themselves  have  accepted  the  risk  bad  they  known 
it  to  be  a re-insurance.  The  witnesses,  however, 
on  both  sides,  and  the  plaintiff  himself,  admitted 
that  it  was  usual  in  practice  to  state  the  fact  of  its 
being  a re-insurance  in  the  slip  and  in  the  policy. 

The  learned  Baron  in  his  summing  up  to  the 
jury,  after  stating  the  issue  to  be  determined,  and 
the  evidence  on  both  sides,  said,  “ It  is  a matter 
entirely  for  you  whether  you  think  there  has  been 
a withholding  by  the  plaintiff  and  those  who 
effected  tbe  insurance  for  him,  of  that  which  was 
substantially  a material  fact,  which  he  was  bound 
to  disclose  to  the  underwriter  or  his  agent.  If  it 
was  material,  he  was  bound  to  tell  it  in  point  of 
law.  The  laws  of  insurance  are  exceptional.  A 
person  is  not  only  bound  to  answer  questions,  but 
to  come  forward  and  toll  all  that  be  himself  knows, 
or  that  bis  agents,  who  are  putting  forward  tbe 
insurance,  know  ; to  tell  all  that  is  material  to  tho 
risk,  or  calculated  to  affect  the  mind  of  the  person 
to  whom  it  is  offered  in  tho  sense  which  I have 
stated.  If  you  think  that  the  plaintiff  has  told  all 
that  is  material,  and  tliat  this  fact  is  immaterial, 
the  plaintiff  is  entitled  to  recover.  If  on  the  other 


hand  you  think  it  was  material  to  the  risk,  or  would 
have  altered  the  amount  of  the  premiums,  and  was 
withheld,  then  this  policy  would  bo  defeated  and 
the  plaintiff  would  not  be  entitled  to  recover.” 

The  jury  found  that  the  fact,  that  it  was  a re- 
insurance, was  not  material, and  that  there  was  no 
concealment ; and  thereupon  the  verdict  was 
entered  lor  the  plaintiff,  for  21  If.  5 with  interest ; 
and  leave  was  reserved  to  the  defendant's  counsel 
to  move. 

HerscheU,  Q.C.,  accordingly,  in  Michaelmas 
Term  last,  moved  for  and  obtained  a rule  nut  on 
behalf  of  the  defendant,  to  set  aside  the  above- 
mentioned  verdict  for  the  plaintiff,  and  to  enter  a 
verdict  for  the  defendant,  on  tho  ground  that  the 
plaintiff  being  only  interested  as  a reinsurer,  was 
not  entitled  to  recover  on  the  policy  sued  on,  and 
against  that  rule, 

Benjamin,  Q.C.,  and  Mi/hurgh,  for  tho  plaintiff, 
now  showed  cause. — The  question  for  the  decision 
of  the  court  was  whether,  upon  a re-insurance 
being  effected  by  an  underwriter  or  insurer,  it  is 
requisite  or  necessary,  as  a matter  of  law,  that  the 
fact  of  its  being  a re-insurance  should  be  stated 
or  declared  by  him  to  the  insurer  at  tho  time 
when  the  policy  of  re-insurance  is  executed  by 
him  ? It  is  contended  on  behalf  of  the  plaintiff,  in 
opposition  to  that  which  will  be  argued  on  tho 
other  side,  that  it  is  not  necessary  oi  requisite  so 
to  do,  and  more  especially  is  it  not  so  in  the  pre- 
sent case,  where  the  jury  have  expressly  found 
that  the  fact  was  not  a material  one  to  bo  known 
by  the  insurer,  thus  negativing  tbe  fact  that  there 
was  any  concealment,  so  that  the  question 
now  is  purely  one  of  law.  Undoubtedly,  the 
fact  of  its  being  a re-insnranoe  of  the  risk  already 
insured  was  not  mentioned  by  the  plaintiff ; and 
though  it  may  be  admitted  that  it  is  usual  to 
mention  tbe  fact  on  such  an  occasion,  it  is  not 
such  a necessary  legal  obligation  as  that  tbe 
omission  to  mention  it  would  render  the  policy 
void.  It  is  immaterial  to  the  risk,  because  tbe 
risk  means  the  arrival  in  safety  of  the  ship  with  the 
goods,  which  would  not  and  could  not  in  any  way 
be  affected  by  the  fact  that  it  was  a re- insurance. 
The  19  Geo.  2,  c.  37,  s.  4,  prohibited  all  re-assur- 
ances with  a certain  exception,  namely,  “ unless 
the  insurer  shall  be  insolvent,  become  a bankrupt, 
or  die;  in  either  of  which  coses  such  assurer,  bis 
executors,  administrators,  or  assigns,  may  make 
re-assurance  to  the  amount  of  the  sum  before  by 
him  assured,  provided  it  shall  bo  expressed  in  the 
policy  to  be  a re-assurance.”  But  of  recent  years 
tbe  old  restrictions  on  re-assurance  have  been 
removed;  thus  the  27  A 28  Viet.  c.  56,  8.  1,  after 
reciting  that  it  was  expedient  to  remove  the  re- 
striction imposed  by  tbe  Act  of  Geo.  2,  enacted 
that  notwithstanding  anythingoontained  in  the  said 
Act  of  Geo.  2,  it  should  be  lawful  **  to  make  re- 
assurance upon  any  ship  or  vessel,  or  upon  any 
goods,  merchandise,  or  other  property,  on  board 
of  any  ship  or  vessel,  or  upon  the  freight  of  any 
ship  or  vessel,  or  upon  any  other  interest  in  or 
relating  to  any  ship  or  vessel,  which  may  lawfully 
be  insured;  and  such  re-assurance  shall  be  deemed 
to  bo  the  insurance  of  interests  which  may  be 
lawfully  insured  within  the  meaning  of  tbe  Acts 
imposing  stamp  duties  on  policies  of  sea  insurance.” 
It  is  true  that  the  proviso  in  sect.  4 of  19  Geo.  2, 
requiring  the  fact  of  its  being  a rc-insurancc  to  be 
expressed  in  the  policy,  was  left  untouched  by  the 
2,  A 2,  Viet.,  and  bul  for  the  Act  next  mentioned. 
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would  still  be  now  in  force ; but  by  “ The  Statute 
Law  Revision  Act  18<57  ” (30  & 31  Viet.  c.  59) 
sect  4 of  19  Geo.  2,  c.  37,  iB  wholly  repealed,  and 
therefore  re-assurance  iB  now  lawful  under  the  27 
& 28  Viet.,  whilst  the  necessity  for  stating  it  to  be 
so  on  the  policy  no  longer  exists.  As  a matter  of 
course,  the  fact  always  was  stated  during  the 
period  that  the  proviso  in  sect.  4 of  the  Act  of 
Geo.  *2  was  in  force ; but  the  stating  it  was  not  the 
result  of  a custom,  but  simply  a compliance  with 
the  statutory  injunction.  The  case  of  Glove r v. 
Black  (3  Burr,  1394),  on  which  the  defendant  relies 
strongly,  is  distinguishable  from  the  present  one. 
That  was  a case  of  interest  on  respondentia  and 
bottomry,  and  although  it  was  held  that  such  an 
interest  must  be  expressly  mentioned  in  the  policy, 
Lord  Mansfield,  at  p.  1402  of  the  report,  declared 
the  ground  of  that  decision  to  be  that  “ the  law  and 
practice  of  merchants  hod  established  that  respon- 
dentia and  bottomry  must  be  mentioned  in  the 
policy  j”  but  he  declared  at  the  same  time  that  the 
court  did  not  mean  to  determine  generally  that,  no 
special  interest  in  goods  might  be  given  in  evi- 
dence in  other  cases  if  the  circumstances  admitted 
of  it.  [Bramwell,B. — Hasapersonwho  guarantees 
the  payment  for  goods  to  the  vendoran  insurable  in- 
terest*] There  is  nodoubt  that  he  has.  It  was  found 
by  the  jury  that  it  was  not  material  to  state  the  fact 
here,  and,  therefore,  since  the  not  stating  it  was  found 
to  be  no  undue  concealment  of  a material  fact,  its 
statement  was  clearly  not  necessary.  The  motive 
of  the  party  insured  in  effecting  an  insurance  iB 
not  material  to  the  underwriter,  who  look  only 
to  the  goods  and  the  vessel  containing  them,  and 
the  voyage  on  which  the  insurance  is  proposed  to 
be  effected.  The  law  on  the  subject  is  well  and  cor- 
rectly stated  by  Mr.  Arnould  in  his  Law  of  Marine 
Insurance,  4lh  edit.,  by  Maclachlan,  vol.  1,  p.  4(3, 
where  he  says,  “ although  a policy  must  in  all 
cases  state  correctly,  and  in  some  specifically, 
what  is  insured,  there  is  no  authority  for  saying 
that  the  reason  why  the  party  insures  should  also 
be  expressed  in  the  policy.  The  true  proposition 
is,  that  although  the  subject  matter  of  the  in- 
surance must  be  properly  described,  the  nature 
of  the  interest  may  in  general  be  left  at  large,”  and 
he  cites  as  authority  for  that,  per  Lord  Tcnterden 
in  Crawley  and  others  v.  Cohen  (3  B.  & Ad.  478 ; 
1 L.  J.,  8.,  158,  K.B.).  That  was  the  case  of 

carriers  on  a canal,  and  it  was  held  by  the  Court 
of  King’s  Bench  that  an  insurance  on  goods  was 
sufficient  to  cover  the  interest  of  carriers  in  the 
property  under  their  charge  belonging  to  other 
persona.  So  Mr.  Phillips  (American),  in  his 
treatise  on  the  same  subject,  says  (vol.  1,  par.  424, 
p.  220,  5th  edit.)  “ The  interest  of  carriers  in  con- 
sequence of  their  liability  to  the  own  rs  of 
the  goods  carried,  may  be  insured  under  a 
general  description  or  the  goods,  without 
specifying  the  particular  interest  intended  to 
be  covered.”  And  further  on,  in  the  same  vol., 
at  p.  254,  par.  498,  he  discusses  the  subject 
of  re-insurance,  and  the  question  “ whether  an 
insurer  may  effect  reinsurance  on  the  insured 
Bubject  generally,  without  specifying  his  interest 
in  the  policy ;”  and  after  stating  various  cases,  and 
the  opinions  of  text  writers  on  both  sides  of  the 
ueation,  he  says  that  he  “considers  the  better 
octrine  to  be  that  an  assured  may  effect  rein- 
surance directly  iu  the  insured  subject  against  the 
risks  insured  againBt  in  the  original  policy, 
withont  any  disclosure  in  the  policy  or  otherwise 


. Whitworth.  [Ex. 

that  it  is  a reinsurance.”  There  is  another  case 
also  in  3 Burr.  (Heed  v.  Cole,  at  p.  1512),  which  is 
an  authority  in  favour  of  the  present  plaintiff. 
[Bkamwell,  B. — In  that  case  the  plea  was  that  the 
lain  tiff  had  parted  with  all  his  interest  in  the  Bhip 
efnre  the  loss,  and  so  had  none  at  all;  but  in  the 
case  now  before  us  the  plea  substantially  is  this, 
that  the  plaiutiff  bad  no  interest  in  the  goods  or  in 
their  arrival,  but  solely  the  risk  which  he  had  pre- 
viously insured,  and  that  ho  ought  to  have  insured 
that  previous  risk  in  bo  many  words  expressly.] 
No  doubt  the  defendant  will  so  contend,  but  the 
authorities  are,  it  is  submitted,  not  in  his  favour. 
The  “ nature  of  his  interest  may  be  left  at  large,” 
as  was  expressly  said  by  Lord  Tonterden,  in 
Crawley  v.  Cohen  (ubi  sup.).  [Amphlett,  B. — 
That  was  not  a case  of  reinsurance,  which  was 
not  then  permitted,  but  a mere  question  of 
interest.]  An  insurance  by  a carrier  is  equiva- 
lent in  point  of  fact  to  a reinsurance.  There 
are  various  cases  in  which  persons  having 
special  or  qualified  interests  may  insure.  A cre- 
ditor with  a lien  on  property  for  his  claim  has  an 
insnrable  interest  to  the  extent  of  his  claim ; and 
therefore  the  mortgagee  of  a ship  or  goods  may 
insure  the  mortgaged  subject  generally  with- 
out specifying  his  interest  to  consist  in  a mort- 
gage ; ana  he  may  recover  on  a policy  effected  for 
his  benefit,  averring  the  interest  to  be  in  himself; 
whilst  the  equitable  title  of  the  mortgagor  is  at 
the  same  time  an  insurable  interest  in  him, 
which  he  may  protect  by  a separate  policy,  and  to 
the  full  value  of  the  mortgaged  property;  for, 
notwithstanding  its  loss,  he  is  still  liable  for  the 
mortgage  debt:  (see  1 Arnould,  pp.  75,  76;  1 
Phillips,  ch.  5.)  Very  little  will  serve  to  create 
an  insurable  interest,  as  is  shown  by  the  case  of 
Anderson  v.  Morice,  in  the  Common  Pleas  (ante,  p. 
424;  31  L.T.  Rep.  N.  S.  605;  L.  Rep.  10  C.  P. 
68 ; 44  L.  J.  10,  C.  P.).  On  all  these  grounds  the 
plaintiff  is  entitled  to  recover,  and  the  defendant’s 
rule  should  be  discharged. 

Herschell,  Q.C.  and  Baylis  for  the  defendant, 
contra,  contended  that  their  rule  should  be  made 
absolute. — In  the  first  place,  the  policy  did  not 
contain  a proper  description  of  the  subject  matter, 
or  indeed  any  description  of  it  at  all ; for  it 
cannot  be  contended  that,  under  the  words  “ on 
goods”  in  a policy,  a contract  of  indemnity 
would  be  understood,  or  could  be  held  to  have 
been  effected.  Re-insurance  is  altogether  a 
separate  and  distinct  matter  from  the  original 
insurance,  and  has  always  been  so  treate  d by 
merchants  and  others  desiring  to  be  insured, 
and  also  by  the  underwriters  who  insure  them ; 
and  indeed  some  underwriters,  as  was  proved  in 
evidence  here,  will  have  nothing  to  say  to  a re- 
insurance. Again,  the  intention  of  the  parties 
must  be  taken  into  consideration  in  construing  the 
contract  between  them,  and  it  is  clear  that  the 
defendant  never  contemplated  re-insuring  a pre- 
viously insured  risk.  It  is  no  mere  formal  or  fan- 
ciful objection,  for  there  are  substantial  difficulties 
in  practice  involved  in  the  question ; as.  for 
instance,  the  fact  that  others  tlian  the  defendant 
will  have  the  settling  and  adjusting  of  the  loss  in 
their  hands.  [Bramwkll,  B. — Why  did  not  the 
defendant  protect  himself,  as  he  might  easily  have 
done,  by  inserting  in  the  policy  the  words  “ war- 
ranted not  a re-insurance  P ”]  The  fact  of  its 
being  a re-insnrance  may  not  be  material  to  the 
risk  in  oue  sense,  but  it  is  material  to  the  under- 
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writer  to  know  it.  It  may  reasonably  be  very  im- 
portant to  him  to  be  acquainted  with  the  character 
of  the  party  originally  insured,  and  with  all  the 
circumstances  connected  with  the  insurance,  and, 
it  being  the  usual  practice,  both  in  England  and  in 
foreign  countries,  to  mention  the  fact,  he  might  be 
well  misled  by  the  statement  of  the  fact  being  with- 
held from  him ; and  moreover  the  knowledge  might 
have  increased  the  rate  of  premium.  The  autho- 
rities are  not  so  entirely  in  favour  of  the  plaintiff 
as  has  been  contended  on  the  other  side.  For 
instance,  in  1 Arnould,  p.  225,  chap.  5,  part  1, 
sect.  3,  it  is  said,  “ It  is  a rule,  founded  on  very 
sound  principles,  that  every  contract  of  insurance 
ought  distinctly  to  specify  the  subject  intended 
to  be  insured,  whether  it  be  ship,  goods,  freight, 
rofit,  money  advanced  on  bottomry  and  respon- 
entia,  or  other  interest,”  thuB  showing  that  the  fact 
of  its  being  a re-insurance  ought  to  be  mentioned. 
The  conclusion  drawn  by  Mr.  Phillips,  in  par. 
498,  that  " the  bettor  doctrine  is  that  the  fact  need 
not  be  mentioned,”  is  relied  on  by  the  plaintiff ; but 
it  is  submitted  that  the  cases  cited  by  the  writer 
do  not  fully  bear  out  or  support  his  conclusion. 
In  a former  part,  too,  of  that  same  section  (498)  he 
quotes  Mr.  UhriHtian  as  Baying  (2  Blackst.  Com. 
460  n.),  “arc-assurance  muBt  be  expressly  men- 
tioned to  be  a re-assurance  in  the  policy  ” : (Andree 
and  others  v.  Fletcher , 2 T.  Kep.  161).  [Bham* 
well,  B. — Supposing  goods  in  charge  of  a carrier 
are  destroyed  by  means  which  relieve  him  from  all 
liability,  would  he  be  able  to  recover  their  value 
on  an  insurance  effected  by  him  P]  Certainly  he 
would.  He  could,  without  setting  up  the  special 
defence,  recover  the  value  and  pay  it  over  to  the 
owners.  Carriers  have  a special  property  and 
possession  as  bailees  in  goods  intrusted  to  them 
for  carriage,  and  as  suen  bailees  may  maintain 
trover,  and  it  is  as  such  bailees  that  they  may 
insure  the  goods : {The  London  and  North  Western 
Railway  Company  v.  Olyn,  1 El.  A El.  652;  28 
L.  J.  188,  Q.  B.)  The  case  of  Anderson  v.  Morice, 
cited  on  the  other  side,  is  merely  a decision  that 
there  was  an  insurable  interest  in  the  plaintiff 
in  that  particular  case.  [Pollock,  B— Here  the 
plaintiff  contends  that  if  the  subject  matter  of  the 
insurance  is  fairly  stated  to  the  underwriter,  it  is 
immaterial  to  him  who  the  owner  is,  or  whether  he 
knows  who  he  is  or  not.]  There  is  a plain,  broad, 
and  well  recognised  distinction  between  a first 
insurance  on  goods,  and  a re-insurance  of  the  pre- 
vious risks,  and  the  latter  amounts  to  an  indemnity 
on  an  indemnity.  The  case  of  Glover  v.  Black  in 
3 Burr.,  is  strongly  in  favour  of  the  principle  con- 
tended for  by  the  defendant,  as  is  also  the  American 
case  of  New  York  Bowery  Insurance  Company 
v.  New  York  Fire  Insurance  Company  (17  Wendell 
Rep.  359).  It  would  be  monstrous  to  hold  a man 
bound  when  be  never  meant  to  be,  and  would  not 
have  entered  into  the  contract  at  all  had  he  known 
the  real  fact.  The  plaintiff  is  not  the  owner  of  and 
has  no  interest  in  the  goods  themselves;  but  the 
language  of  the  policy  means,  and  all  merchants 
and  underwriters  would  understand  it  to  mean,  by 
usage  and  cuBtom,  an  interest  in  the  goods  them- 
selves, and  not  a mere  interest  in  the  safe  arrival 
of  the  ship.  The  learned  judge,  in  construing  the 
words  “ material  to  the  risk,”  said  that  **  the 
risk  ” meant  anything  affected  by  the  question  of 
the  completion  of  the  adventure  in  safety ; but  the 
defendant  contends  it  was  material  to  the  risk  in 
this  way,  that,  without  affecting  the  defendant’s 


mind  with  respect  to  the  risk  whether  the  goods 
arrived  in  safety  or  not,  yet  it  might  be  material 
in  this  Bense,  that  persons  are  unwilling  to  take  re- 
insurances owing  to  the  practical  difficulties  which 
arise  in  settling  the  claim. 

Cur  adv.  mdt. 

Subsequently,  in  the  course  of  the  day,  the  fol- 
lowing oral  judgments  were  delivered: 

B ram  well,  B.— We  think  that  the  defendant’s 
rule  should  be  discharged.  It  is  undoubtedly  a 
case  in  which,  if  we  took  a longer  time  to  consider 
our  judgment,  a considerable  amount  of  research 
and  learning  might  be  expended  upon  it ; bnt  we 
think  it  better,  having  made  up  our  minds  upon 
the  question,  and  believing  that  further  inquiry 
and  research  would  not  alter  the  conclusion  at 
which  we  have  arrived,  to  express  our  opinion  at 
once,  which  is,  as  I have  already  said,  that  this 
rule  should  be  discharged. 

It  must  be  admitted,  as  a general  rule,  that 
what  should  be  contained  in  a policy  of  marine 
insurance  ib,  the  subject  matter  insured,  the 
risk,  the  voyage,  and  the  perils  insured  against, 
and  then  the  assured,  if  challenged,  must 
show  what  his  interest  is.  Now  a policy  of 
insurance  is  a document  which  is  said  to 
have  a meaning  attached  to  it  only  by  custom  ; 
but  if  one  were  to  prepare  a new  document  of 
the  kind,  one  would  Hay  that  on  consideration 
of  so  much  paid  by  the  assured  to  the  under- 
writer, the  latter  undertakes  that  if  certain 
goods  do  not  arrive  in  safety  he  will  pay  1001.,  or 
that  to  the  extent  of  1001.  he  will  be  an  assurer  to 
the  assured  for  the  amount  of  his  loss  against  cer- 
tain perils.  That  means,  as  I said  before,  that 
there  should  be  stated  in  the  policy  the  sub- 
ject matter  insured,  the  risk,  tne  voyage,  and 
the  perils,  insured  against.  Now  that  has 
been  done  in  this  case,  because  the  plaintiff 
says  “ What  I want  to  be  guaranteed  against  is  the 
non-arrival  of,  or  danger  to,  certain  goods  upon  a 
certain  voyage,  in  respect  of  certain  perils.” 

It  is,  therefore,  rather  for  the  defendant  to 
make  out  that  in  this  case  there  ib  some  cause  for 
an  exception  to  that  general  rnle,  than  for  the 
plaintiff  to  make  out  that  he  has  done  all  that  is 
necessary.  It  is  a presumption  that  the  plaintiff 
has  in  his  favour,  and  it  is  for  the  defendant  to 
make  ont  the  exception.  The  defendant  seeks  to 
make  it  out  upou  the  grouud  which,  if  it  exists, 
is,  to  my  mind,  rather  a ground  which  goes  to 
the  proof  of  interest  than  anything  else.  He  seeks 
to  make  the  exception  ont  in  this  case  by  saying 
that  the  plaintiff  ought  to  have  stated  what  the 
assurance  was  on,  ana  that  goes  to  the  question  of 
concealment.  He  says  “ It  is  true  that  you,  the 
plaintiff,  were  interested  in  the  safe  arrival  of 
these  goods,  and  that  you  would  be  damagod  by 
their  non-arrival,  or  their  arrival  in  a damaged 
condition  ; bnt  yon  have  concealed  from  me  a 
material  fact — namely,  that  your  interest  was  not 
what  I supposed  it  to  be — namely,  that  you  were 
the  owner  of  the  goods ; but  that  your  interest 
was  that  of  a re-insurer  of  them." 

Now,  I cannot  help  thinking  that  the  case  is 
in  this  sort  of  dilemma  : If  that  iB  a good  rea- 
son for  the  underwriter  to  advance,  then  the 
jury  ought  to  have  found  for  the  defendant 
upon  the  ground  of  concealment,  and  I can 
certainly  imagine  that  there  may  be  some  very 
good  reasons  why  a jury  should  so  find,  and 
find  that  it  was  material  for  an  under- 
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writer  to  know  that  he  was  insuring  not 
the  value  o!  the  goods  in  which  the  assured 
was  solely  interested,  but  that  the  plaintiff  was 
the  underwriter  himself,  and  already  the  assurer 
of  the  goods.  If  it  is  immaterial,  then  clearly  one 
cannot  very  well  see  why  it  should  be  stated  in 
any  shape,  and  we  ought  not  to  be  ready  to  intro* 
duce  another  anomaly  into  the  law  of  assurance, 
when  the  withheld  fact  is  an  immaterial  ono ; and 
more  especially  that  ought  not  to  be  done  when  it 
is  borne  in  mind  that  the  underwriter,  if  ho  thinks 
fit,  for  wHat  may  be  called  a whim,  or  for  a con- 
sideration which  a jury  may  think  to  be  immaterial 
or  unimportant,  may  insert  in  the  policy  the  words 
" Warrauted  not  a re-insurance.”  The  case  then 
stands  thus: — If  it  is  material  the  jury  ought  to 
have  found  against  the  assured,  on  the  ground  of 
concealment;  aud  if  it  is  immaterial  an  anomaly 
ought  certaiuly  not  to  be  introduced,  as  confessedly 
this  would  be  ono,  into  the  law  of  insurance,  espe- 
cially when  the  underwriter,  if  he  saw  fit  to  do  so, 
might  have  guarded  against  what  he  chooses  to 
take  either  a real  or  fanciful  objection  to. 

But  now,  what  is  the  state  of  the  authorities  on 
this  subject  P It  appears  to  me  that  they  aro 
strongly  in  favour  of  the  plaintiff.  Wo  have  the 
case  of  a carrier,  who  is  at  liberty  to  insure  goods 
without  stating  the  nature  of  his  interest  in  the 
things  insured,  in  the  same  way  that  the 
owner  of  them  would  do,  and  without  stating 
his  insurance  to  be  in  respect  of  his  liability  over 
to  the  owner  of  the  goods.  I say  that  the  insur- 
ance is  in  respect  of  that,  because  I have  not  for- 
gotten the  ingenious  argument  addressed  to  us 
first  by  Mr.  Baylis,  and  then  by  Mr.  Herschell, 
that  he  iB  a bailee  of  the  goods,  and  has  property 
in  them,  and  may  maintain  trover,  and  all  that, 
sort  of  thing.  I think  tho  answer  to  that  is  this, 
that  if  he  insured  nothing  but  what  might  be 
called  his  proprietory  or  possessory  interest  in 
the  goods,  and  if  he  did  sustain  damage,  he  could 
recover  a nominal  amount  only  ; but  the  fact  that 
he  is  entitled  to  recover  a substantial  amount 
shows  that  lie  is  insuring  in  respect  of  his  interest 
as  insarer  himself,  and  as  a person  liable  over  to 
the  owner  of  tho  goods.  Then  there  are  the 
other  authorities  that  have  been  cited.  Thero  are 
the  cases  of  mortgagor  and  mortgagee  of  a ship. 
They  are  not  both  owners.  In  truth  the  mort- 
gagee of  a ship  is  only  interested  in  having  lent 
money  on  the  ship,  ana  having  a sufficient  title  in 
him  to  enable  him  to  insure.  It  is  not  necessary 
to  multiply  cases.  It  must  be  admitted  that  the 
general  rule  is  that  which  I have  stated,  namely, 
to  specify  the  subject-matter  in  the  safety  of 
which  you  are  interested,  and  not  your  interest  in 
it.  Then  there  are  the  authorities  which  Mr. 
Benjamin  referred  to,  and  particularly  the  autho- 
rity of  Phillips;  where  it  is  said  that  this  is 
the  general  law,  as  undeniably  it  is  the  law 
in  America.  Now  the  only  authority  relied 
upon  by  the  defendant  to  the  contrary  of  that 
proposition  is  a cose  that  we  must  treat  with 
great  respect ; but  the  principle  of  the  deci- 
sion in  which,  I declare  I do  not  quite  see  or 
rightlv  understand.  I can  see  the  convenience  of 
it,  as  I can  see  the  convenience  of  the  statement 
here;  but  I do  not  see  or  rightly  understand  its 
principles.  I rneau  the  case  of  Glover  v.  Black 
(3  Burr.  1394),  where  it  was  held  that  respondentia 
must  be  insured  to  nomine,  and  that  it  is  not 
sufficient  to  insure  the  goods.  That  was  so  held 


under  very  peculiar  circumstances,  namely,  in 
consequence  of  there  being  an  understanding 
amongst  merchants  that  when  one  insured  re* 
spondentia,  it  was  done  to  nomine,  and  it  was  not 
said  that  it  was  tho  safe  arrival  of  the  goods  that 
was  insured.  The  court  there  held,  and  Lord 
Mansfield  said  (I  believe  my  brother  Pollock  has 
looked  into  that  case  more  minutely  than  I have 
done)  that  after  consulting  with  many  merchants 
it  was  so  understood ; and  I dare  say  that,  at 
that  time  of  day,  if  it  was  thought  that  a wrong 
bad  been  done,  they  were  not  so  particular  in 
looking  at  the  issues  raised.  But,  however,  I do 
not  see  how  the  practice  of  merchants  made  the 
statement  in  the  policy  an  erroneous  one.  How- 
ever, thero  it  is.  If  this  were  a case  of  respondentia, 
we  should  be  bound  by  that  decision,  and  we 
should  act  upon  it,  and  leave  a court  of  error  to  deal 
with  it ; but  this  is  not  a question  of  respondentia, 
and  Lord  Mansfield  himself,  in  that  case,  ex- 
pressly stated  that  it  was  not  to  be  supposed  that 
they  were  laying  down  any  general  rule ; and  that 
case  certainly  has  not  been  acted  upon  as  laying 
down  any  general  rule ; for,  if  it  had  been,  the  case 
of  a carrier  insuring  must  have  been  cited. 

It  seems  to  me  that  we  are  now  invited  to  intro- 
duce what  Lord  Mansfield  in  that  case  called  a 
second  anomaly,  and  1 do  not  see  any  sufficient 
reason  for  our  so  doing ; and,  therefore,  in  my 
judgment,  the  defendant's  rule  ought  to  be  dis- 
charged. 

Pollock,  B. — I aUo  am  of  opinion  that  the 
plaintiff  is  entitled  to  our  judgment  in  this  case. 

The  finding  of  the  jury  was  that  there  was  no  con- 
cealment on  the  part  of  tho  plaintiff,  whose  clerk 
put  forward  the  insurance,  by  reason  of  his  not 
stating  that  it  was  a re-insurance ; and  this  carries 
with  it  considerable  weight,  because  it  excludes 
any  argument  that  might  arise,  in  fact  or  in  sub- 
stance, on  the  part  of  the  plaintiff,  which  would 
tend  to  show  that  there  was  any  substantial  in- 
crease of  the  risk  or  anything  to  increase  the  rato 
of  insurance  in  consequence  of  that  fact  being 
withheld.  That,  therefore,  is  a starting  point. 
Then  comes  the  real  question,  which  has  been 
argued  very  fully  in  this  case,  whether,  by  the 
known  practice  of  underwriters,  or  by  the  law  of 
England,  a person  who  is  going  to  re-insnre 
goods  that  be  himself  has  already  insured,  is  bound 
to  state  that  it  is  a re-insurance.  It  is  said  that 
he  ought  to  state  that  fact.  Now,  is  there  any 
authority  for  so  saying  F So  far  as  I have  been  able 
to  find  there  is  none. 

Be-inburanoe  certainly  is  a thing  which  must 
have  been  known  from  the  time  that  in- 
surance itself  was  first  known,  and,  with 
the  exception  of  our  municipal  law,  which,  for 
some  reason,  for  a certain  peridd  of  time,  pro- 
hibited re-insurance,  re-insur&nces  have  taken 
place  all  over  the  mercantile  world.  Now,  so  far 
as  1 know,  the  necessary  parts  of  a contract  of 
insurance  on  the  part  of  the  assured  are,  that 
be  shall  state  tho  subject  matter,  or,  as  it  is  called 
by  the  old  French  writers,  the  “ aliment  ” of  the  in- 
surance, which,  I suppose,  means  the  subject 
matter;  and,  before  he  can  proceed  to  recover  the 
fruits  of  his  insurance,  he  is  bound  to  go  further 
and  Bhow  wh&t  the  interest  is.  Now  l bud  it  laid 
down  in  vol.  1 of  Emerigon’sTraitddes  Assurances, 
chap.  8,  Beet.  14t,  tit.  " Re-assurance,”  that  it  shall 
be  lawful  for  the  assurers  to  re-assure  with  others 
the  effects  which  they  shall  already  have  assured. 
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The  learned  author  does  not  say  to  assure  their 

interest,  but  to  assure  “ the  effects  ” already  in- 

sured ; and  he  cites  for  that  proposition  old  French 
and  Spanie-h  “ ordinances,”  and  several  old  French 
authorities,  as  Guidon  do  la  Mer  (ch.  2,  art.  19), 
Valin,  and  Pothier’s  Traits  du  Contrat  d’Assu- 
rance.  The  same  law  is  laid  down  also  in  the 
Code  de  Commerce,  art.  342,  “ Des  Assurances” ; 
and  the  same  authorities  and  others  are  there 
referred  to.  In  the  English  law  we  have  many 

illustrations  of  this.  We  have,  as  my  brother 

Bramwell  has  mentioned,  the  case  of  carriers, 
who  bavo  a special  interest ; the  cases  of  vendor 
and  vendee,  of  whom  it  might  be  predicated  that 
only  one  could  be  the  real  possessor  of  the  goods, 
but  as  to  whom,  substantially,  there  might  be  a very 
great  question  who  was  in  possession  of  the  real 
property  of  the  goods  at  the  time.  No  such  point 
has  been  taken  as  that  the  vendor  or  the  vendee 
ought  to  have  insured  according  as  the  property 
was  in  the  one  or  the  other.  Then  there  is  the 
case  of  mortgagor  and  mortgagee.  These  are  not 
conflicting  but  independent  interests.  And  further 
than  this,  we  have  the  case  of  Qlover  v.  Black 
(ubi  sup.),  and  the  case  cited  by  Mr.  Benjamin  ! 
of  Reea  v.  Cole  (3  Burr.  1512),  in  which  a person 
who  was  a member  of  an  insurance  club,  had 
actually  parted  with  hiB  vessel.  It  was  held  that 
he  was  entitled  upon  the  re-insurance  to  recover 
because  he  was  still  a member  of  the  club,  and, 
therefore,  was  nn  insurer ; but  hiB  interest  was 
that  he  himself  had  undertaken  and  agreed  to  pay 
500/.  if  a loss  happened  within  three  months. 
Now,  in  that  sense,  he  was  no  more  the  owner  of 
the  vessel  than  any  other  person ; he  was  a perfect 
stranger.  He  had,  at  the  timo  of  the  sale,  under- 
taken to  pay  500/.  if  the  vessel  was  lost.  Lord 
Mansfield,  who  was  then  a member  of  the  court, 
and  it  was  a very  short  time  after  the  earlier 
decision  in  Glover  v.  Black,  came  to  the  conclusion 
that  he  was  entitled  to  recover,  although  there 
was  no  mention  in  the  policy  of  anything  except 
the  ship.  That  satisfies  mo  that  in  the  present 
caBe  there  was  properly  set  forth  the  subject- 
matter  of  the  insurance,  and  that  that  was  all 
that  was  required. 

Our  attention  was  called  to  the  earlier  deci- 
sion of  Lord  Mansfield  in  the  case  of  Qlover 
v.  Black , and  in  that  case,  no  doubt,  it  was 
held  that  persons  who  advanced  money  on 
respondentia  could  not  insure  without  stating 
who  was  the  lender  of  the  money  upon  re- 
spondentia, nor  by  merely  stating  the  fact 
that  it  was  upon  goods.  It  is  worth  while, 
perhaps,  to  observe,  with  all  respect  to  a deci- 
sion like  thiB,  that  long  before  that  there  had 
been  great  jealousy,  apparently  not  unnatural, 
with  regard  to  ifisurance,  both  by  those  who  bor- 
rowed and  thoso  who  lent  money  on  bottomry  and 
respondentia,  because  it  was  a very  common 
thing,  not  merely  to  borrow  money  for  the  exi- 
gencies of  the  voyage,  but  a merchant  would  very 
often  ship  goods  as  a mere  adventurer,  and  bor- 
row money  which  he  was  able  to  take  advantage 
of,  and  would  then  insure  himself,  having  all  the 
while  no  interest  in  the  voyage.  And  then  very 
often,  too,  the  lender  of  the  money  insured,  not 
only  the  money  which  he  had  lent,  but  also  the 
maritime  interest  that  would  be  added  to  it  if 
the  voyage  were  successfully  accomplished.  All 
the  writers  seem  to  have  set  their  faces  against 
this.  It  is  discussed  in  the  works  of  both  Emeri- 


gon  and  Pothicr,  and  forms  the  subject  of  Article 
347  in  the  Codo  de  Commerce.  That  being  so  the 
case  came  before  one  of  our  courts,  and  it  was 
very  fully  discussed,  and  undoubtedly  it  was  found 
then  to  be  the  custom  and  general  usage  of  mer- 
chants. All  that  Lord  Mansfield  said  was,  that 
he  was  very  much  inclined  at  first  to  support  the 
policy ; and  in  conclusion  he  said  that  the  ground 
of  the  present  resolution  of  the  court  was,  that 
it  was  established  now,  as  the  law  and  prac- 
tice of  meirhants,  that  respondentia  and  bot- 
tomry must  be  mentioned  and  specified  in  the 
policy  of  insurance  ; but  at  the  same  time  ho 
declared  that  the  court  did  not  mean  to  determine 
generally  that  no  special  interest  in  goods  might 
be  given  in  evidence  in  other  coses  than  those  of 
respondentia  and  bottomry,  if  the  circumstances  of 
the  case  should  admit  of  it.  It  BeemB  to  me  that 
Lord  Mansfield  intended  to  make  that  exception ; 
and  it  is  somewhat  remarkable  that  some  years 
after  a case  occurred  of  insurance  on  respondentia 
interest,  in  which  the  words  were  merely  on 
“ goods,  specie,  and  effects.”  I allude  to  the  case 
of  Gregory  v.  Christie  (3  Doug.  749  ; cited  also  in 
1 Park  on  Marine  Insurance,  7th  edil.  pp.  14  and 
33).  In  that  case  it  was  held  that  the  assured, 
having  insured  in  general  words,  “ goods,  specie, 
and  effects,”  was  entitled  to  recover.  There  is  no 
doubt,  therefore,  that  those  cases  depended  upon 
what  was  the  practical  interpretation  of  respon- 
dentia and  bottomry  ; and  they  mean,  as  it  seemB 
to  me,  that,  respondentia  and  bottomry  rested  on 
somo  peculiar  ground.  To  my  mind,  no  special 
or  peculiar  ground  attaches  to  the  present  case. 

Wo  come,  then,  to  the  consideration  of  the  more 
open  question  here,  whether  it  was  or  not  material 
to  be  knowu,  and  then  directly  that  is  so,  cadit 
ucestio,  because  that  fact  is  found  by  the  jury,  and 
ound  in  favour  of  the  plaintiff. 

Upon  these  grounds  I think  the  plaintiff  is 
entitled  to  our  judgment,  and  that  the  defendant’s 
rule  must  be  discharged. 

Amphlett,  B. — I am  of  the  same  opinion,  al- 
though 1 admit  that  in  the  course  of  the  argument 
my  mind  has  varied  considerably,  and  tbat  I have 
had  much  doubt  upon  the  question  ; but  from  all 
tbat  has  appeared  auring  the  course  of  the  case, 
and  from  the  opinions  of  my  learned  brothers,  I 
am  now  satisfied  that  my  doubts  were  not  well 
founded,  and  I therefore  agree  that  this  rule 
should  be  discharged. 

But  the  difficulty  which  I felt  was  really 
upou  tbo  only  question  before  us,  namely,  whe- 
ther the  subject  matter  of  the  insurance  was 
sufficiently  described  in  this  policy.  It  ap- 
peared to  me  at  first,  and  it  is  a common  appre- 
hension, that  there  is  a great  difference  between  an 
insurance  on  good*  ana  an  iusuranoe  against  the 
risk  which  the  first  insurer  has  to  run.  Cases 
might  be  put  in  wbich  the  two  things  are  not  by 
any  means  identical ; as,  for  instance,  if  the  first 
po’icy  had  been  for  any  reason  void,  for  fraud,  or 
anything  of  that  sort,  undoubtedly  the  second 
policy  could  not  be  recovered  upon,  because  the 
matter  insured  was  the  risk  which  the  first  in- 
surer ran.  However,  I think  that  the  proper  answer 
to  that  iB  that  it  is  merely  a limitation  of  the 
liability  to  the  second  insurer,  and  does  not 
make  his  insurance  less  upon  the  goods  them- 
selves. 

Then  comes  the  question,  and  the  more  serious 
one,  whether  or  not  the  custom  that  is  said  to 
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prevail  that  it  should  always  be  mentioned  in 
the  policy  that  it  is  a re-insurance  would  affect 
the  case ; and  I agree  with  what  iny  learned 
brothers  have  said,  that  a very  great  deal  may  be 
said  in  favour  of  that  view,  not  upon  the  question 
whether  as  a matter  of  law  the  policy  would  bo 
void,  but  whether  there  had  been  a concealment 
on  the  part  of  the  insurer  in  not  mentioning  the 
fact.  I say  that  there  is  a good  deal  to  be  said, 
because  it  is  impossible  not  to  see  that  there 
would  be  great  convenience  in  mentioning  it ; and 
although,  with  reference  to  the  second  insurer  the 
risk  may  be  the  same,  the  convenience  of  the 
second  insurer,  with  regard  to  various  things  that 
may  occur,  such  as  adjusting  and  other  circum- 
stances, would  be  very  much  more  consulted  if  he 
knew  that  he  was  insuring  against  the  risk  of  the 
first  insurer,  and  not  upon  the  goods  themselves. 

It  was  also  attempted  to  be  argued,  and  with 
great  force  before  the  jury,  that  there  is  a notion 
very  generally  prevailing, that,  it  would  be  right  and 
proper  that  the  fact  of  a second  insurance  should  be 
mentioned.  We  have  the  Act  of  Geo.  2,  by  which 
re-insurance  was  prohibited  generally,  though 
certain  instances  in  which  it  may  be  done  are 
there  specified ; but  it  is  said  that  where  it  so 
arises  it  should  be  mentioned  in  the  policy.  Then 
we  find  from  the  text  books  that  such  a law  (and  I 
think  T inay  put  it  as  far  as  that)  prevails  in  the 
civilised  world ; and  I do  not  except  New  York 
from  the  expression  “ civilised  world;  ” but  then 
we  find  that  in  America  there  are  decisions  both 
ways  ; at  least  in  New  York  one  way,  and  another 
way  in  Massachussets.  No  doubt,  therefore,  there  is 
a very  general  notion  prevailing  that  it  is  right  and 
proper  that,  where  there  is  a re-insurance  it  should 
be  mentioned  in  the  policy. 

But  then  we  have  that  which  is  equivalent 
to  the  finding  of  the  jury,  because  it  is  ad- 
mitted by  Mr.  Benjamin,  and  it  was  not  pressed 
to  its  ultimate  result  at  the  trial  and  tho 
opinion  of  the  jnry  taken  upon  it,  that  there  is  a 
usage  and  general  custom  in  England  to  mention 
the  fact  of  its  being  a rc-insnranee.  All  these  were 
topics  for  the  jury,  and  no  doubt  operated  on  their 
minds,  and  they  found  that  there  was  no  undue 
concealment.  No  rule  was  obtained  upon  that 
part  o?.  the  case,  and  we  most,  therefore,  I think, 
assume  the  finding  of  the  jury  to  be  correct. 

Upon  the  whole,  however,  notwithstanding  the 
doubts  which  I have  entertained  during  tho  greater 
part  of  the  argument,  I agree  with  my  learned 
brothers  that  this  rule  ought  to  be  discharged. 

Rule  discharged. 

Attorneys  for  the  defendant,  Gregory,  liowcliffe, 
Rowcliffe,  and  Rawle,  agents  for  Sale  and  Co., 
Manchester. 

Attorneys  for  the  plaintiff,  Norris  and  Allen, 
agents  for  Simpson  and  North,  Liverpool. 


Wednesday,  Feb.  10,  187.r>. 

Stuart  and  another  v.  The  British  and  African 
Steam  Navigation  Company. 

Carriers  by  sea — Vessel  with  goods  on  board  lost 
whilst  assisting  another  vessel  in  distress — Lia- 
ahilty  of  shipowner  to  owner  of  goods — Bill  of 
lading — Clause  in  bill  of  lading  giving  “ liberty 
to  tow  and  assist  vessels  in  all  situations  — 
Transshipment  of  goods  on  voyage  from  one  vessel 
Vo l.  IL,  N.  8. 


to  another — "Goods  to  b*  transshipped  and  for- 
warded at  ship's  expense  but  shipper's  risk" — 
Meaning  of  the  clause  — Deviation 
The  plaintiffs  shipped  j foods  at  Liverpool  on  board 
the  Liberia,  a steam  vessel , belonging  to  the  de- 
fendant company,  to  be  carried,  for  freight,  pay- 
able by  the  plaintiffs  to  the  defendants , to  Benin, 
on  the  coast  of  Africa,  which  goods,  on  the  arrival 
of  the  Liberia  at  Bonny,  were,  in  the  usual  course 
of  the  defendants'  business,  and  according  to  the 
terms  of  the  bill  of  lading,  transshipped  on  board 
the  Kwara,  a small  branch  steamer  belonging  to 
the  defendants,  to  be  forwarded  thereby  to  their 
destination  at  Benin.  'l'he  Kwara,  with  the 
plaintiff ’ s goods  on  board,  left  Bonny,  and  pro- 
ceeded on  her  voyage  to  Benin,  calling  on  her  tray 
at  Brass,  where  she  had  both  to  discharge  and  to 
take  in  cargo.  Whilst  lying  in  tho  harbour  at 
Brass,  and  after  having  discharged  and  taken  in 
cargo , and  within  two  or  three  hours  of  bring 
ready  to  proceed  on  her  onward  voyage  to  Benin, 
the  Kwara  was  taken  by  her  captain,  at  the  re- 
quest of  the  captain  and  owners  of  another  vessel, 
to  the  month  of  the  Brass  river,  some  three  miles 
from  the  harbour,  for  the  purpose  of  towing  off 
such  other  vessel  which  h*ul  got  stranded  on  tho 
breakers  in  attempting  to  cross  the  bar  at  the 
entrance  of  the  river,  and  in  her  efforts  to  tow  that 
vessel  off,  the  Kwara  herself,  in  consequence  of  her 
screw  getting  fouled  with  a rope,  was  wrecked, 
and  the  plaintiff' s goods  were  lost.  It  did  not 
appear  that  human  life  was  in  any  imminent 
danger,  or  that  the  assistance  of  the  Kwara  was 
sought  for , except  to  save  property. 

The  bill  of  lading,  given  by  the  defendants  on  re- 
ceiving the  goods  at  Liverpool,  contained  a clause 
giving  to  their  vessels  " liberty  to  tow  and  assist 
vessels  in  all  situations ; ” and  also  a memoran- 
dum in  the  margin  as  follows:  "The  within 
goods  to  be  transshipped  at  Bonny,  and  forwarded 
to  destination  by  branch  steamer  at  ship's  expense 
but  shipper’s  risk." 

In  an  action  by  the  plaintiffs  to  recover  the  value  of 
their  goods  they  obtained  a verdict,  with  leave 
to  the  defendants  to  move  to  enter  it  for  themselves, 
and  on  argument  it  was 

Held,  by  the  Court  of  Exchequer  (Bramwell,  Pol- 
lock, and  Amphlett,  B.B.),  making  absolute  the 
mle  to  enter  the  verdict  for  tho  defendants:  First, 
that,  under  the  express  words  of  the  clause  in  the 
biU  of  lading  giving  liberty  " to  tow  and  assist 
vessels,"  §‘c.,  the  Kwara  was  justified  and  pro- 
tected in  going  to  the  assistance  of  the  other  vessel 
in  the  manner  and  under  the  circumstances 
stated ; and. 

Secondly,  that  the  words  in  (he  margin  of  the 
bill  of  lading  "at  shipper  s risk,"  applied,  as 
did  also  the  words  “ at  ship’s  expense,  to  the 
transshipment  only  of  the  goods  from  the  one 
vessel  to  the  other  at  Bonny,  and  not  to  the  "for- 
warding of  them  from  Bonny  to  Benin.” 

This  was  an  action  brought  by  the  plaintiffs 
against  tho  defendants,  to  recover  the  valuo  of 
certain  goods  shipped  by  the  plaintiffs  for  Benin, 
by  the  steamships  Liberia,  Congo , Senegal,  and 
Kwara,  respectively,  belonging  to  the  defendants, 
and  which  goods  were  lost  or  damaged  in  the 
steamship  Kwara,  uuder  tho  circumstances  here- 
inafter stated. 

The  declaration  contained  four  counts.  Tho  first 
count  charged  that  the  plaintiffs  delivered  lo  tho 
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defendants  certain  good?  of  the  plaintiffs,  to  bo  by 
the  defendants  safely  and  securely  shipped  and 
carried  from  Liverpool  to  Benin,  certain  perils 
and  casualties  only  excepted,  for  froight  therefor 
payable  by  the  plaintiffs  to  the  defendants,  the 
said  goods  to  be  shipped  at  Liverpool  as  aforesaid 
on  board  a certain  snip  called  the  IAberia,  to  be 
carried  thereon  to  Bonny  and  to  be  forwarded  and 
sent  from  Bonny  aforesaid  to  Benin  aforesaid  by 
branch  Rteamer;  and  that  the  defendants  were 
not  prevented  from  so  shipping,  carrying,  trans- 
shipping, and  delivering  the  said  goods  by  any  of 
the  perils  or  casualties  aforesaid  ; and  that  all  con- 
ditions, Ac.,  to  eutitle  the  plaintiffs  to  have  the 
said  goods  safely  and  securely  carried  and 
delivered  by  the  defendants  as  aforesaid ; yet  the 
defendants  did  not  safely  and  securoly  carry  and 
deliver  the  said  goods  as  aforesaid,  bat  so  negli- 
gently and  improperly  conducted  themselves  in 
the  premises  that  thereby  divers  of  the  said  goods 
became  and  were,  during  the  said  voyage,  wholly 
lost  to  the  plaintiffs ; and  tho  plaintiffs  were 
obliged  to  pay  salvage  in  respect  of- the  remainder 
of  tho  said  goods,  and  such  remainder  were 
greatly  damaged  and  rendered  of  little  or  no  use 
or  value  to  the  plaintiffs.  The  Becond  and  third 
counts  were  similar  with  respect  to  goods  shipped 
on  board  the  Bteamships  Congo  and  Senegal  re- 
spectively. 

The  fourth  count  charged  that  in  consideration 
of  tho  plaintiffs  causing  to  bo  shipped  on  board 
the  Bhip  Kwara , in  parts  beyond  tne  seas,  to  wit 
in  tho  port  of  Bonny,  certain  goods  of  tho  plain- 
tiffs in  good  order  and  well  conditioned  for  the 
purpose,  and  on  tho  terms  thereinafter  mentioned, 
the  defendants,  by  a bill  of  lading  made  on  the 
16th  June  1873,  by  the  defendants,  by  their  agent 
in  that  behalf  and  delivered  to  tho  plaintiffs, 
promised  the  plaintiffs  that  the  goods  of  the  plain- 
tiffs in  the  said  hill  of  lading  mentioned,  and  then 
so  shipped  as  aforesaid,  should  be  delivered  in 
like  good  order  and  condition  at  Benin,  oertain 
perils  and  casualties  only  exoepted,  to  the  plain- 
tiffs, they  paying  freight  for  the  same  as  in  the 
said  bill  of  lading  mentioned.  Averments  that 
the  delivery  of  the  said  goods  was  not  prevented 
by  any  of  tho  perils  or  casualties  aforesaid,  and 
tnat  all  conditions,  Ac.  Breach  assigned,  the 
non-delivery  of  tho  said  goods,  Ac.,  to  tho  plain- 
tiffs at  Benin,  in  such  good  order,  Ac.,  and  loss 
and  damage  to  tho  plaintiffs,  Ac.,  as  in  the  first 
count. 

Pleas  to  all  the  snid  counts. — First,  denying  the 
delivery  of  the  goods  by  the  plaintiffs  to  tho  de- 
fendants upon  the  terms,  or  for  the  purposes  in 
the  said  counts  respectively  alleged ; secondly, 
denying  the  breaches  in  tne  same  counts  re- 
spectively alleged ; thirdly,  that  the  defendants  were 
precluded  from  carrying  and  delivering  the  goods 
ny  the  excepted  perils  and  casualties ; fourthly, 
that  the  goods  were  delivered  to  the  defen- 
dants, as  in  the  said  counts  respectively  men- 
tioned, upon  the  terms  of  a bill  of  lading 
whereby  it  was  provided  amongst  other  things, 
that  the  goods  should  bo  transshipped  at  Bonny 
and  forwarded  to  their  destination  by  branch 
steamer  at  ship’s  expense,  but  at  shipper's  risk. 
And  the  defendants  say  that  tho  loss  and  damage 
to  the  said  goods,  in  the  said  counts  respectively 
mentioned,  were  occasioned  without  tho  neglect  or 
default  of  the  defendants  after  the  transshipment 
of  the  same  at  Bonny,  and  while  tho  same  were 


being  forwarded  to  Benin  at  the  shipper's  risk, 
within  the  true  intent  and  meaning  of  the  said  bill 
of  lading  in  that  behalf. 

Upon  all  the  above  pleas  respectively  issue  was 
taken  and  joined. 

At  the  trial  before  Pollock,  B.,  and  a special 
jury,  at  the  Liverpool  Summer  Assizes,  1874,  a 
verdict  was  found  for  the  plaintiffs  for  the  damages 
in  the  declaration ; leave  being  given  to  the  de- 
fendants to  move  to  enter  a verdict  for  them,  if 
the  court  should  be  of  opinion  that  the  defendants 
are  liable,  tho  question  of  damages  to  be  referred 
to  a legal  arbitrator  (named),  who  in  his  discretion 
might  state  a spociul  case  as  to  the  proper  measure 
of  damages  and  the  principle  of  assessing  them,  at 
tho  request  of  either  party. 

The  following  appeared  to  be  the  admitted  facts 
of  the  case  as  agreed  between  the  parties  to  be 
taken  as  on  the  learned  judge’s  notes. 

The  plaintiffs  are  African  merchants  carrying 
on  their  business  at  Liverpool  and  on  the  West 
Coast  of  Africa,  at  Bonny,  Brass,  Benin,  and  else- 
where on  that  coast,  under  the  firm  of  Stuart  and 
Douglas.  The  defendant  company  are  tho  owners 
of  a line  of  steamers  trading  between  Liverpool 
Glasgow  and  the  West  Coast  of  Africa,  and  they 
conduct  their  trodo  in  the  following  manner : 

All  goods  shipped  in  England  are  sent  by  the 
large  mail  steamer  as  far  as  Bonny,  and  there  the 
company  have  floating  warehouses  and  bulks,  into 
which  all  goods  for  towns  and  ports  up  the  shallow 
rivers  are  stored.  A branch  steamer  belonging  to 
the  defendants  plies  between  Bonny  and  the 
smaller  ports,  and  by  it  the  goods  are  forwarded 
to  their  ultimate  port  of  destination.  In  June 
1873,  this  branch  steamer  was  the  steam  ship 
Kwara, 

The  goods  mentioned  in  the  first  three  counts 
of  tho  declaration,  were  shipped  by  the  plaintiffs, 
by  the  defendants’  steamers  from  Liverpool  for 
Benin  direct,  and  for  such  shipments  the  plaintiffs 
received  from  the  defendants  bills  of  lading  dated 
as  follows  : 5th  April  1873,  per  Liberia  ; 17th  April 
1873,  per  Congo ; and  6th  May  1873,  per  Senegal. 
Tho  plaintiffs  on  the  24th  April  1873,  made  a 
fourth  shipment  of  goods  to  Bonny  by  the  African 
Steamship  Company's  steamer,  Calabar,  and  such 
fourth  shipment  was  transshipped  at  Bonny  on 
board  the  defendants'  steamer  Kxoara,  to  bo  carried 
from  Bonny  to  Benin,  for  which  shipment  the  plain- 
tiffs received  from  the  defendants  a bill  of  lading 
dated  the  16th  June  1873.  The  fourth  count  is  in 
respect  of  these  last  mentioned  goods.  The  goods 
per  Liberia,  Congo,  and  Senegal,  arrived  safely  at 
Bonny,  and  were  there  transshipped  on  board  the 
Kwara  on  or  about  the  16th  of  June  1873,  as 
appears  from  the  Kwara' 8 manifest,  and  log.  No 
bills  of  lading  wore  riven  by  tho  Kwara  for  the 
goods  so  transshipped,  no  now  bills  of  lading  being 
ever  given  on  the  transshipment  at  Bonny  on  board 
tbe  branch  Bteamcr  of  goods  shipped  in  England  on 
through  bills  of  lading  for  Benin. 

Tho  Kwara  left  Bonny  on  or  about  the  18th 
June  1873,  and  about  seven  p.m.  of  tho  same  day 
she  brought  up  outside  the  liar  of  the  Brass  Kiver. 
On  the  following  morning,  the  19th  June,  the 
Kwara  crossed  the  bar  and  proceeded  to  discharge 
what  cargo  she  had  for  HraBB  at  the  factories  there. 
The  cargo  is  discharged  there  with  lighters  be- 
longing to  the  consignees  of  cargo.  On  the  next 
day,  the  20th  June,  the  Kwara,  which  had  dis- 
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charged  her  Brass  cargo,  and  would  have  proceeded 
on  her  voyage  to  Benin  in  an  hour  or  two,  went  to 
assist  a steamer  called  the  Monrovia,  belonging  to 
the  African  Steamship  Company,  which  had  got 
aground  on  the  previous  day  in  attempting  to  croes 
the  bar  of  the  Brass  River,  and  in  so  doing  the  Kwara 
was  wrecked  with  the  plaintiffs’  goods  on  board. 
The  circumstances  under  which  such  assistance 
was  rendered,  and  the  wreck  of  the  Kwara  took 
place,  are  described  in  the  following  documents 
which  form  part  of  this  case,  namely,  the  bills  of 
lading  per  Liberia , Congo,  Senegal,  and  Kicara,  and 
the  log,  protest,  manifest,  and  letters  of  Capt.  Tate 
of  the  Kwara,  of  the  27th  June  1873,  to  the  owners, 
the  protest  of  the  Monrovia  and  the  examination 
of  the  captain  of  the  Monrovia,  are  to  be  taken  as 
forming  part  of  the  case,  and  the  court  are  to  draw 
all  inferences  of  fact. 

Each  of  the  four  bills  of  lading  in  this  case  con* 
tainod  the  following  clause  : “With  liberty  in  the 
event  of  the  said  steamer  putting  back  into  any 
port,  or  otherwise  being  prevented  from  any  cause 
from  proceeding  in  the  ordinary  course  of  her  voy- 
age, to  transship  the  goods  by  any  other  steamer, 
and  with  liberty  to  sail  with  or  without  pilots,  and 
to  tow  and  assist  vessels  in  all  situations.  And  in 
each  of  the  three  bills  of  lading  by  the  Liberia,  the 
Congo,  end  the  Senegal,  mentioned  in  tho  first 
three  counts  respectively,  there  was  contained  the 
following  memorandum:  “The  within  named 
goods  to  be  transshipped  at  Binny,  and  forwarded 
to  destination  by  branch  steamer  at  ship’s  expense 
but  shipper’s  risk.” 

The  following  is  a copy  of  so  muoh  of  tho  letter 
of  Capt.  Tate,  the  master  of  the  Kwara,  of  the 
27th  June  1873,  from  Benin  to  Messrs.  Elder  and 
Co.,  of  Liverpool,  detailing  the  circumstances 
under  which  the  loss  of  the  Kwara  occurred,  as  is 
material  to  tho  report: — 

On  the  morning  of  the  19th  Jane,  having  been  informed 
that  the  steam)* hip  Monrovia  was  on  the  western  breakers, 
entrance  to  Brass  River,  the  Kwara  being  in  Brass  at  the 
time,  I was  requested  by  H.  O.  Carey,  Esq.,  agent  for 
company  of  African  merchants,  to  take  steamship  King 
Massala  ont  tho  following  morning  to  render  assistance 
to  the  steamship  Monrovia,  if  possible,  which  I complied 
with,  and  took  the  King  Mass  ala  ont,  and  anchored  in 
two  and  a quarter  fathoms  water.  Went  on  board  the 
Monrovia  in  company  with  Messrs.  Carey,  Minns,  and 
Brodis,  also  the  recognized  Brass  pilot  Cameroon  a,  saw 
Capt.  Man  eel,  master  of  the  Monrovia,  and  made  an 
agreement  with  him,  before  Carey  and  Minns,  to  take  the 
King  Mass  ala  back  into  the  harbour,  as  that  vessel  had 
not  power  enough  to  tow  him  off,  and  to  bring  the  steam- 
ship Kwara  out  to  try  and  tow  the  Monrovia  off  the 
breakers,  all  claim  for  such  service  to  be  settled  between 
the  two  oompanies  at  home.  1,  accordingly , took  the 
King  Massala  into  the  harbour,  and  went  out  with  the 
steamship  Kwara,  anchored  in  two  fathoms  water,  astern 
of  the  Monrovia,  and  got  that  vessel’s  rope  on  board  the 
Kwara,  hove  op  the  anchor,  and  turned  the  engine  astern. 
The  Monrovia  having  a rope  ont  astern,  oar  propeller 
pioked  it  up,  and  the  chief  engineer  reported  to  me  that 
the  engines  were  immovable.  I immediately  lowered  the 
quarter- boat,  and  went,  with  five  Kroomen,  to  try  and 
see  the  fan,  having  first  let  go  the  anchor  again.  The 
■well  being  too  strong,  I could  not  got  near  the  ship’s 
■tern ; the  boat  got  a broadside  to  the  swell,  and  turned 
over,  throwing  us  all  into  the  water,  when  the  Monrovia’s 
lifeboat  came  and  picked  us  up,  and  put  us  on  board  the 
Kwara.  I then  took  the  ohain  to  tho  capstan  to  heavo 
the  anchor  np  and  make  sail  into  tho  harbour,  but 
was  unable  to  heave  the  chain  in,  the  capstan  gear 
carrying  away  at  this  time ; the  ship  bumping  on 
the  breakers,  I slipped  the  chain  at  forty-five 
fathoms,  and  made  all  sail  for  the  river.  The  ebb 
tide  then  coming  ont,  I let  go  the  anohor  in  twr 
fathoms  water,  port  anchor  veered  out  to  fifty  fathoms, 


when  tho  chain  parted ; bent  tho  kedue  on  to  the  Gin. 
hawser,  and  let  it  go,  but  the  hawser  pirtod  as  soon  as 
a strain  came  on  it.  Made  all  sail  again,  but  found  the 
ship  driving  onf  the  west  point  of  Bra^s  River,  and  after 
striking  heavily  for  some  time,  she  stuck  foot. 

At  low  water,  endeavoured  to  clear  the  fan,  bat  only 
partially  snnoeed<'d,  os  a heavy  surf  waa  then  vanning 
in  ; 1 then  ran  tho  cargo  anchor  out  with  the  remainder 
of  the  hawser  bent  on  to  it.  At  high  wator  again  tried 
with  tho  engines,  bnt  fan  still  foul,  was  unable  to  do  any- 
thing, although  heaving  on  tho  hawser  at  the  same  timn  ; 
we  then  hove  all  cargo  overboard.  At  low  water  again 
tried,  aud  succeeded  in  olearing  the  fan.  At  the  rising 
tide  tried  again  with  the  engines,  and  heaving  on  the 
hawser,  bnt  the  anchor  came  home  and  the  engines 
stopped,  all  tho  sea  connections  being  ohoked  with  sand. 
At  dark  wo  abandoned  the  ship,  she  being,  from  the 
first  moment  of  going  on  the  beach,  surrounded  with 
armed  natives,  who,  as  soon  as  wo  were  ont  of  the  ship, 
rushed  on  board,  and  commenced  plundering  and  breaking 
up  the  fittings.  Messrs.  Curphy  and  Wbitohnuso,  tho 
agents  for  Stuart  and  Donglas,  were  down  on  tho  beauh 
with  their  Kroomen,  and  rescued  a large  quantity  of  the 
oargo,  and  kept  tbs  natives  at  bay  until  dark,  bnt  they 
now  refuso  to  give  up  the  cargo. 

The  ac.ount  of  the  transaction,  as  it  appeared 
from  the  log  of  tho  Kwara,  the  protest  of  Captain 
J.  O.  Tate,  the  master,  and  J.  F.  Brown,  tho 
chief  officer  of  the  Kwara,  concerning  the  loss  of 
that  vessel,  and  the  declaration  of  Francis  Wilkin- 
son, the  chief  engineer  of  the  Kwara,  as  well  as  from 
the  protest  of  John  Coward,  the  master,  and  T. 
W.  Norman,  the  chief  officer  of  the  Monrovia,  and 
the  examination  of  tho  said  J.  Cavard,  taken  in 
pursuance  of  a judge’s  order,  respecting  the 
stranding  of  tho  Monrovia,  was  substantially  the 
same  as  that  detailed  in  the  before  mentioned 
letterof  Captain  Tate.  From  all  of  these  documents 
it  appeared  clear  that  the  Monrovia  was  in  a very 
dangerous  position,  though  not  in  such  an  one 
thAt  there  was  any  immediate  danger  to  the 
life  of  anyone  on  board ; and  that,  had  not  the 
accident  of  the  Kwara's  screw  becoming  fouled 
in  the  Monrovia's  ropes  occurred,  the  Kwara 
would  undoubtedly  have  succeeded  in  towing  the 
Monrovia  off  the  breakers,  and  would  then  nave 
returned  into  harbour,  completed  the  getting 
her  cargo  on  board,  and  have  proceeded  on  her 
voyage  to  Benin.  Tho  Monrovia,  it  appeared, 
was  afterwards  gotten  off  the  breakers,  and,  her 
damages  being  repaired,  she  returned  to  England. 

In  Michaelmas  Term  last,  Benjamin,  Q.C.,  on 
the  part  of  the  defendants,  in  pursuance  of  leave 
reserved,  moved  for  and  obtained  a rule  nisi  to 
set  aside  tho  plaintiffs'  verdict,  and  to  enter  the 
verdict  for  the  defendants,  on  the  ground  that 
the  admitted  facts  showed  that  the  plaintiffs  had 
no  legal  claim  to  recover  any  damages  against  tho 
defendants,  and  against  that  rule 

Herschcll,  Q.C.  and  Jtt.  Thompson,  for  tho  plain- 
tiffs, now  showed  cause. — Throe  questions  were 
raised  on  this  rule.  The  first  was  whether,  apart 
from  the  terms  of  the  bill  ot  lading,  the  defen- 
dants were  justified  at  common  law,  as  against  the 
plaintiffs  the  owners  of  the  goods,  in  deviating  as 
they  did  for  the  purpose  of  assisting  the  ship 
Monrovia.  Secondly,  whether,  if  they  were  not 
justified  at  common  law  in  so  doing,  they  were 
justified  under  the  following  words  of  tho  clause 
m the  bill  of  lading,  “ with  liberty  to  tow  and  assist 
vessels  in  all  situations ; ” and,  thirdly,  whether 
those  words  would  apply  in  a case  like  the  present 
where,  at  the  time  of  the  deviation,  the  goods 
were,  in  a<cordance  with  tho  memorandum  in 
the  margin  of  the  bill  of  lading  being  carried  “ at 
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shipper' a risk."  It  is  contended  on  the  part  of  the 
plaintiffs  that  tho  defendants  were  not  authorised 
in  what  they  did,  either  by  the  terms  of  tho  bill  of 
lading,  or  at  common  law ; and  further,  that  the 
words,  **  at  shippers*  risk,”  apph  only  to  the 
ordinary  course  ot  the  voyage.  This  was  not  done 
in  the  course  of  the  voyage,  nor  was  it  a deviation 
for  the  purpose  of  saving  life.  What  the  defen- 
dants did  aoes  not  come  within  the  terms  of  the 
contract  . They  were  not  to  be  at  liberty  to  assist 
oilier  ships  in  all  possible  situations,  ana  under  all 
possible  circumstances;  they  would  not  be  justified, 
under  the  terms  of  the  bill  of  lading,  in  going  out 
of  their  course  to  help  a vessel  in  distress.  If 
they  met  with  one  in  the  course  of  their  voyage 
the  case  would  bo  different.  [Amimiiett,  B.— It 
must  be  a reasonable  deviation.  Buamwell,  B. 
Supposo  the  Mi/nr o via  had  been  lying  only  a 
hundred  yards  off,  do  yon  say  the  Kwara 
could  not  have  gone  to  her  assistance  ?]  It 
iB  a matter  admitting  of  very  much  doubt 
whether  she  could  havo  done  it.  It  is  nn  exception 
which  must  be  construed  most  strictly  against 
tho  shipowner  as  it  is  one  in  his  favour.  There 
must  be  some  limitation  put  upon  it,  otherwise  it 
would  be  competent  to  the  shipowner  to  take  the 
cargo  owner’s  goods  into  extreme  peril,  to  tho 
latter’s  loss,  the  shipowner  himself  being  benefited 
by  receiving  a largo  sum  of  money  for  salvage, 
and  it  is  obviously  unfair  that  goods  should  be 
exposed  to  peril  without  any  prospect  of  sharing 
in  the  salvage.  There  is  a plain  distinction 
between  tho  case  of  a vessel  on  her  voyage  seeing 
another  ship  in  distress  and  going  to  her  aid,  and 
tho  way  in  which  the  present  act  of  assistance  was 
rendered.  Then,  with  regard  to  the  clause  as  to 
tho  goods  being  11  transshipped  at  Bonny  and 
forwarded  to  destination  by  branch  steamer  at 
ship's  expense , but  shipper's  risk."  These  latter 
words  import  a new  bargain  as  to  the  transshipped 
goods,  it  is  an  entirely  new  and  independent 
contract.  The  words  mean  all  risk  quoad  tho 
general  voyage,  and  not  any  risk  which  the  ship- 
owner may  choose  to  put  upon  the  shipper. 
Where  goods  are  carried  at  the  shipper’s  risk  the 
shipowner  has  no  right  to  put  any  extrarisk  on  him. 
[Buamwell,  B. — Tho  words  “ At  ship’s  expense,’* 
cannot,  I think,  apply  to  the  forwarding,  for  that 
tho  defendant  had  already  undertaken,  but  to  tho 
transshipment,  and  if  so,  do  not  the  words  “ at 
shipper’s  risk  ” also  apply  only  to  that  and  not 
to  tlie  forwarding.')  It  is  submitted  that  the 
words  would  bo  needless  if  they  do  not  apply  in 
the  way  in  which  it  is  contended  on  tho  plaintiff’s 
behalf  that  they  do  apply.  The  case  of  Lawrence 
and  others  v.  Sydebotham  (6  East,  45),  and  parti- 
cularly the  judgment  of  Lawrence,  J.,  at  p.  53, 
shows  how  strictly  the  courts  will  construe  a 
power  of  deviation  of  this  kind.  See  also  the 
case  of  The  True  Blue,  and  tho  judgment  of  the 
judicial  committee  of  the  Privy  Council,  delivered 
by  Dr.  Lushiiigton  (L.  Rep.  1 P.  C.  C.  254),  where 
it  is  stated  that  the  American  courts  draw  a dis- 
tinction between  a deviation  to  save  life  and  one 
for  tho  ordinary  salvage  of  goods  only.  [Pollock, 
B. — Human  life  is  beyond  all  price;  but  the 
salvage  of  goods  is  a different  matter,  and  the 
saving  of  property  is  the  earning  a profit  to  the 
Balvors.]  In  the  face  of  the  American  cases  and 
in  the  absence  of  any  express  English  authorities, 
wo  will  not  ask  the  court  to  hold  that  thero  is  no 
distinction,  but  then  the  defendants  are  bound  to 


make  out  expressly  that  there  was  in  the  present 
case  imminent  danger  to  human  life  at  the  moment. 
Now  here  it  is  plain  that  the  object  of  the  Kwara's 
going  out  was  not  to  save  life,  but  to  earn  money 
by  getting  tho  ship  and  cargo  off  the  bar,  and  it 
is  submitted  that  os  against  the  plaintiffs,  the 
defendants  had  no  right,  under  the  bill  of  lading, 
to  do  what  was  done  on  that  occasion. 

Benjamin,  Q.C.  and  Crompton,  for  the  defen- 
dants, contra,  supported  their  rule. — [Bramwell, 
B.— We  should  like  to  hear  you,  Mr.  Benjamin,  on 
the  point  relating  to  this  clause  in  the  bill  of 
lading  giving  liberty  to  the  vessel  “ to  tow  and 
assist  ” vessels  in  distress,  and,  if  you  can  give  it 
to  us,  wo  should  like  to  have  a definition  of  the 
power,  showing  when  and  how  far  a vessel  may  go 
to  tho  assistance  of  another  ?]  These  words  “ with 
liberty  to  tow  and  assist  vessels  in  all  situations  ” 
were  put  in  here  on  purpose  to  render  a deviation, 
in  order  to  save  property  lawful,  and  to  render 
untenable  any  objection  such  as  that  which  has 
been  taken  by  the  cargo  owners  in  the  present 
case.  The  clause  expressly  enables  the  ship  to  do 
what  the  Kwara  has  here  done,  and  for  doing 
which  she  would,  but  for  this  clause,  have  been 
answerablo.  (lie  was  here  stopped.) 

Bramwell,  B.-Wo  will  not  trouble  you  any 
further,  Mr.  Benjamin,  although  we  should  have 
been  glad  if  you  would  have  given  us  a rule  for  tho 
application  of  this  clauso  in  the  bills  of  lading, 
i “ with  liberty  to  tow  and  assist  vessels  in  idl 
situations,”  telling  us  to  what  cases  it  would  and 
would  not  extend  ; but  you  have  declined  to  do  so, 
and  probably  with  good  reason,  thinking,  no 
doubt,  that  it  would  not  be  an  easy  thing  to  do. 

As  to  one  question  which  has  been  raised  here, 
namely,  whether  the  ship  would  have  been  justi- 
fied, supposing  thero  had  been  no  such  clauso  in 
the  bill  of  lading,  on  the  ground  of  its  being  an 
effort  to  save  human  life,  I do  not  propose  to  ex- 
press any  opinion,  because  I think  the  hill  of 
lading  protects  the  defendants.  I am  satisfied, 
upon  the  evidence,  that  this  service  was  not  per- 
formed with  any  view  or  intent  to  save  human  life, 
and  that  human  life  was  not  in  danger.  One  need 
only  read  the  captain’s  letter  of  the  27th  Jan.  to  be 
satisfied  of  this.  [His  Lordship  here  read  the 
letter,  which  is  set  out  above  in  extensn,  and  then 
proceeded  as  follows:]  Now,  there  is  not  a word 
in  that  letter  about  rescuing  the  passengers  or 
crew,  or  as  to  its  being  an  effort  made  for  the  pur- 
pose of  saving  human  life,  or  anything  to  lead  us 
to  suppose  that  human  life  was  in  any  danger, 
that  is  to  say  in  any  immediate  danger.  No 
doubt,  if  the  Monrovia  had  remained  where  she  was 
long  enough  Bhe  would  have  been  knocked  to 

{liecos  by  the  action  of  the  surf  and  the  breakers, 
mt  there  is  no  ground  for  supposing  that  any  such 
catastrophe  was  immediately  imminent,  or  that 
waat  was  done  was  done  with  the  view  of 
saving  life. 

But  it  is  not  necessary  to  determine  that 
question,  because,  as  I said  before,  I think 
that  this  clause  in  tho  bill  of  lading  must 
be  hold  to  protect  the  defendants  under  tho 
, circumstances.  Thcso  words  were  mainly  relied 
upon  by  Mr.  Benjamin,  namely,  " with  liberty 
to  sail  with  or  without  pilots,  and  to  tow 
and  assist  vessels  in  all  situations.'*  But  it 
was  said  on  the  other  sido,  that  the  defendants’ 
vessel  was  not  at  liberty  to  assist  tho  Monrovia. 
It  certainly  is  within  tho  words ; but  then,  as  was 
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admitted  by  Mr.  Benjamin,  and  as  Mr.  Xlerechel 
contended,  these  words  must  have  some  limitation 
put  upon  them.  It  would,  I imagine,  be  absurd  to 
contend  that,  if  a vessel  were  on  a whaling  expe- 
dition to  the  North  Sea,  she  would  be  at  liberty 
under  this  clause  to  go  off  to  tho  Cape  of  Good 
Hope  to  assist  a vessel  which  she  heard  was  ashore 
in  that  part  of  the  world.  There  would  then  no 
doubt  be?  some  limitation  and  qualification  put  upon 
the  words.  But  Mr.  Herschefl  endeavoured  to  put 
this  qualification  upon  them,  that  it  must  be  exclu- 
sively something  which  the  vessel  meets  with  in 
the  course  of  her  voyage.  That  cannot  possibly 
bo  literally  true,  because,  supposing  her  on  hor 
voyage  to  have  passed  another  ship  and  to  have 
gone  some  three  or  four  miles  onward  from  the 
spot  where  the  two  vessels  passed  each  other,  and 
then  that  a signul  had  been  given  that  the  ship 
which  she  had  so  passed  was  on  fire,  is  it  con- 
conceivable  that,  under  such  circumstances  as 
those,  she  would  not  have  been  at  liberty  to 
turn  back  to  the  assistance  of  the  burning  vessel  ? 
It  is  not  possible  that  such  can  be  the  proper 
meaning  and  construction  of  this  clause. 

Now  the  present  case  is  really  almost  as  strong  as 
the  case  which  I have  put.  The  defendants’  ship,  as 
I understand  it,  is  at  anchor  close  to  the  wharf  or 
landing  place  at  Brus^,  she  has  got  her  steam  up, 
though  Bhe  is  not  quite  ready  to  start  in  con- 
tinuation of  her  voyage.  This  is  manifest,  because 
Bhe  was  taking  her  curgo  on  board,  but  the  whole 
tenor  of  the  argument  is  that  she  had  not  gone 
out  of  the  harbour,  and  if  she  had  succeeded  in 
getting  the  Monrovia  off  the  bar,  she  would  have 
gone  back  to  her  position  alongside  the  wharf 
again.  But  nevertheless  she  was  in  truth  on  her 
voyage.  She  was  at  anchor  no  doubt,  but  she  was  ! 
on  her  outward  voyage  from  the  port  of  Bonny 
to  Benin,  though  at  the  moment  she  was  at  anchor 
at  Brass.  She  went  a distance  of  some  three  miles  to 
assist  tbo  other  vessel,  and  might  have  successfully 
assisted  her  in  the  easiest  way  in  the  world,  but  lor  l 
the  unfortunate  fouling  of  the  rope  in  her  screw. 
If  she  could  have  given  one  good  tug  at  the 
Monrovia , the  latter  would  in  oil  probability  have 
come  off. 

Then  it  is  said  that  this  proceeding  on  tho 
part  of  the  Kwara  is  not  protected  by  this  ! 
clause  in  the  bill  of  lading.  It  seems  to  me,  how- 
ever, to  be  impossible  to  say  that  it  is  not.  I 
think  Mr.  Benjamin  might  have  said  for  himself 
that,  though  it  is  difficult  to  draw  the  precise  line, 
yet  that  he  is  a long  way  on  tho  right  side  of  it. 

Then  the  ouly  remaining  question  to  which  we  are 
called  upon  to  address  our  attention  is  this  : What  I 
is  the  meaning  of  this  clause  in  the  bill  of  lading 
— “The  within  named  goods  to  be  transshipped  I 
at  Bonny  and  forwarded  to  destination  by  branch 
steam  or,  at  ship's  expense  but  shipper's  risk?”  | 
Mr.  Herschell  very  ingeniously  suggested  that  : 
these  words,  " but  shipper’s  risk,”  would  in  some  ■ 
way  or  the  other  make  the  defendants  better  off  than 
if  they  had  not  been  there.  Mr.  Benjamin  pointed  | 
out  that  the  original  bill  of  lading  was  a through  i 
one  from  Liverpool  to  Benin,  aud  that  no  new  bill  ] 
of  lading  was  given  when  the  goods  were  put  on 
board  the  Kwara  at  Bonny  at  all,  but  that  tho  I 
original  bill  was  still  the  governing  one.  Then  it 
is  said,  What  meaning  can  be  given  to  these  ' 
words  ? The  meaning  which  1 give  to  them  is 
this, — that  the  goods  were  to  be  transshipped  at  j 
Bonny  at  the  shipper’s  risk,  but  they  were  to  be  I 


so  transshipped  at  the  expense  of  the  ship ; and  I 
think  that  tho  mentioning  of  the  goods  being  for- 
warded to  their  destination  by  the  branch  steamer 
is  only  for  the  purpose  of  explaining  why  they  are 
going  to  be  transshipped  at  all.  It  seems  to  me 
manifest  that  that  is  so,  not  only  from  tho  good 
sense  of  tho  thing,  but  also  from  this,  that  it  is 
impossible  to  say  that  they  would  be  forwarded  to 
their  destination  by  the  branch  steamer  “ at 
the  ship's  expense,”  because  they  had  already 
undertaken  to  carry  them  to  that  place,  and 
therefore  they  could  not  be  stipulating  that 
the  foncarding  was  to  bo  “at  tho  ship’s  expense 
but,  inasmuch  as  the  bill  of  lading  mentions 
that  they  are  to  be  transshipped,  it  goes  on  to  say 
that  the  transshipment  is  to  bo  at  our  (the  ship's) 
expense  indeed,  but,  in  the  same  way  as  the 
lauding  them  in  the  boats  or  lighters,  it  is  to  bo  at 
your  (the  shipper’s)  risk.  I think  that  that  is  the 
meaning  of  those  words. 

In  the  result,  it  api>ears  to  me  that  the  case  is 
governed  by  tho  original  bill  of  lading,  that  that 
justified  the  shipowner  in  what  he  did  on  thiB 
occasion,  and  that  the  memorandum  in  tho  margin 
does  not  in  any  way  qualify  that  bill  of  lading. 
Consequently  the  defendants  are  entitled  to  our 
judgment  that  this  rule  to  enter  tho  verdict  for 
tbo  defendants  should  be  made  absolute. 

Pollock,  B.— I quite  agree. 

The  first  conclusion  which  we  have  to  arrive 
at  is,  what  is  the  character  of  tho  services 
rendered  by  this  vessel,  and  those  who  had  the 
management  of  her,  to  the  vessel  in  distress  P 
Now,  we  have  here,  by  the  case,  power  to  draw 
inferences  of  fact ; and  the  inference  which  I 
draw  is  that  this  was,  although  of  a very  im- 
portant character,  still  but  an  ordinary  salvago 
service,  and  not  a service  specially  for  the  saving 
of  life. 

That  being  so,  tbe  next  question  that  we  have 
to  determine,  tho  case  being  removed  from  any 
common  law  right,  and  brought  within,  as  it 
can  be  brought  within,  the  terms  into  which  tho 
parties  had  entered,  is,  what  is  the  fair  construc- 
tion to  be  put  upon  the  words  that  the  vessel 
is  to  be  “ at  liberty  to  tow  and  to  assist  vessels  in  all 
situations.”  Now,  it  is  no  doubt,  as  it  often  is  in 
many  of  these  cases,  extremely  difficult  to  Iny 
down  any  general  definition  which  shall  answer  all 
circumstances  that  may  arise.  The  first  rule  I 
think  in  these  cases  is  this  : to  say  that  that,  con- 
dition must  be  one  that  comes  reasonably  within 
the  first  and  great  object  of  tiie  contract.  In  tbe 
words  sometimes  used  by  the  older  writers  oti  the 
subject,  “ you  must  not  so  construe  a condition  as 
to  make  it  eat  up  the  contract.”  Was  then  tho 
going  to  the  assistance  of  the  Monrovia  in  this  case, 
under  the  circumstances,  more  than  one  would 
expect  to  have  been  in  the  contemplation  of  tho 
jwirties  when  they  used  these  words,  “ to  tow  and 
assist  vessels  in  all  situations.”  In  considering 
that  question  there  are  a great  many  points,  no 
doubt,  to  be  looked  at.  We  must  look  at  the  situa- 
tion, the  peril  of  the  vessel  which  is  assisted,  and 
also,  at  what  other  means  of  assistance  were  avail- 
able; tho  sort  of  place  where  she  may  happen  to 
be,  and  nt  the  position  also  of  the  vessel  which 
performs  the  salvage  service.  Now,  with  regard  to 
the  latter  point,  1 think  it  would  be  safe  to  say 
that,  if  the  voyage  were  actually  ended,  then  this 
contract  between  the  two  parties  would  be  ex- 
hausted ; and  the  contract  being  at  an  end,  the 
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condition  which  was  only  a part  of  the  contract, 
con  Id  not  be  prayed  in  aid  by  the  salving  vessel. 
But  in  the  present  case  the  Kwara'a  voyage  was 
not  at  an  end.  That  the  vessel  assisted  was  in  great 
distress  there  can  ho  no  manner  of  doubt ; that 
there  were  no  other  boats  or  vessels  at  hand, 
except  the  one  -he  Kina  Massala,  which  did  go  out 
to  the  assistance  of  the  Monrovia,  and  in  doing  so 
ot  into  trouble  and  ultimately  upon  the  rocks 
erself,  I think  also  there  can  be  no  doubt  about. 
It  seems  to  me,  therefore,  that  in  doing  what  she 
did,  the  Kwara  did  what  was  reasonably  within 
the  contemplation  of  the  parties  to  this  contract, 
and  that  it  comes  within  the  terras  into  which 
they  had  entered. 

With  regard  to  the  other  question,  viz.,  whether, 
when  this  took  place  at  that  portion  of  tho  voyage, 
the  parties  were  acting  under  the  bill  of  lading, 
I have  nothing  to  add  to  that  which  has  been 
said  by  ray  brother  B ram  well.  It  is  a very  well 
known  clause  that  the  transshipment  of  goods 
is  to  be  “at  shipper’s  risk,”  and  it  appears  to 
mo  only  to  extend  the  rights  and  liabilities  of 
the  parties  undor  the  bill  of  lading  to  the  rest 
of  the  voyage  with  this,  that  any  expense  that 
is  incurred  muBt  be  paid  by  the  ship,  the  risks 
remaining  the  same. 

On  these  grounds  I agree  with  my  brother 
Bramwell,  in  making  the  defendants'  rule  abso- 
lute. 

Amphlett,  B. — I entirely  agree  with  the  judg- 
ment of  my  learned  brothers ; and  really  I should 
have  nothing  to  add  but  for  one  argument,  which 
was  pressed  upon  us  by  the  learned  counsel  for 
the  plaintiffs,  namely,  that  a provision  of  this  sort 
was  entirely  for  the  benefit  of  the  ship  which 
would  have  made  all  she  could  get  for  salvage. 
It  was  said  that  the  owner  of  the  goods  would 
receive  none  of  that  consideration,  and  that  it  was 
hardly  right  for  the  goods  to  be  put  in  peril  with- 
out sharing  in  the  salvage  earnings.  But  l really 
must  tako  a rather  different  view  of  the  matter. 
I consider  thata  clause  of  this  sort  is  for  the  general 
benefit  of  the  whole  body  of  merchants  and  others 
who  are  having  tbeir  goods  carried  upon  that  dan- 
gerous coast.  It  is  not  because  in  the  present 
case  the  gfXKls  have  been  lost  that  therefore  they 
can  be  considered  to  receive  no  benefit  from  a 
clause  like  this.  It  might  have  been  their  fate 
to  have  been  stranded  upon  this  bar,  nnd  to 
haue  been  assisted  by  tho  other  vessel  in  tho 
same  way  as  this  vessel  tho  Monrovia  was  assisted, 
and  subsequently  saved.  I think,  therefore,  en- 
tirely agreei;  g with  all  that  my  learned  brothers 
Bratnweli  and  Pollock  have  said,  that  the  justico 
of  the  case,  as  well  as  the  law,  requires  that  we 
should  give  our  judgment  in  favour  of  the  defen- 
dant steamship  company. 

Rule  absolute  to  enter  the  verdict  for  the  defen- 
dants. 

Attorneys  for  the  pluintilTs,  W.  IP.  Wynne,  agent 
for  Forshaw  and  Hawkins,  Liverpool. 

Attorneys  for  tho  defendants.  Field,  Roscoe , 
Field,  Francis,  and  Ovbaldistone,  agents  for  Bate- 
son and  Co.,  Liverpool. 


HOUSE  OF  LORDS. 

Ueported  bj  C.  E,  Malden,  Esq.,  Barrutor-at-Law. 

March  9 and  11, 1875. 

(Before  the  Lord  Chancellor  (Cairns),  Lords 
Hatiierley  and  O’Hagan.) 

The  Lord  Advocate  v.  The  Clyde  Steam  Navi- 
gation Company. 

ON  APPEAL  FROM  THE  SECOND  DIVISION  OP  THE 
COURT  OP  8ESSI0N  IN  SCOTLAND. 

Merchant  Shipping  Act  185+ — Measurement  of  ship 
— Tonnage — “ Spar  deck.” 

A vessel  of  the  respondents  hail  an  upper  deck  above 
her  main  deck,  but  such  upper  deck  teas  not  con- 
tinuous from  stem  to  stern  of  the  vessel,  and  the 
hatches  and  other  fittings  in  it  were  not  water- 
tight. 

Held  (affirming  the  judgment  of  the  court  below), 
that  such  upper  deck  was  not  a third  deck  or 
“ spar  deck  ” within  the  meaning  of  the  Merchant 
Shipping  Act  185+  (17  Sf  18  Viet.  c.  104),  #.21, 
sub-sect.  5 ; and  that  the  space  between  it  and  the 
main  deck  was  not  space  available  for  cargo,  or 
for  accommodation  of  passengers  or  crew,  within 
sub-sect.  4 of  the  same  section  of  the  Act.,  and  con - 
. sequently  should  not  bereckonea  in  estimating  her 
tonnage. 

This  was  an  appeal  from  a judgment  of  the  Second 
Division  of  the  Court  of  Session,  affirming  a 
judgment  of  the  Lord  Ordinary  (Lord  Gifford),  in 
favour  of  tho  respondents. 

The  steamship  Bear,  which  gave  rise  to  the 
action,  was  built  by  the  respondents  in  1870  for 
the  coasting  trade,  and  wa«  then  described  by  the 
Board  of  Trade  and  Customs  authorities  as  a two- 
decked vessel.  She  was  afterwards  altered,  and 
tho  appellant  contended  that  tho  effect  of  the 
alterations  had  been  to  convert,  her  into  a three- 
decked  vessel,  and  that  sho  was  chargeable  for 
additional  tonnage  as  such. 

The  facts  appear  fully  in  fcho  judgment  of  the 
Lord  Chancellor. 

The  Attorney- General  (Sir  R.  Baggallay,  Q.C.), 
Tho  Lord  Adoomte  (Gordon,  Q.C.),  The  Solicitor- 
General  (Sir  J.  Holker,  Q.C.),and  Beasley  appeared 
for  tho  appellant. 

Southgate,  Q.C.,  and  E.  Kay,  Q.C.,  for  the  re- 
spondents. 

The  Lord  Chancellor  (Cairns).— My  Lords,  the 
actiou  out  of  which  this  appeal  arises  was  insti- 
tuted by  the  Lord  Advocate  of  Scotland,  on  behalf 
of  the  Board  of  Trade  and  the  Board  of  Customs, 
against  the  Clyde  Steam  Navigatiou  Company,  in 
order  to  have  it  declared  that  the  register  tonnage 
of  the  respondent’s  steamship  Bear  should  be 
increased  to  63+  tons,  her  present  register  tonnage 
being  very  much  leas. 

The  ground  upon  which  >his  rectification  iB 
asked  tor  is  that  the  Bear  has  an  upper  or 
spar  deck  above  the  tonnage  or  main  deck,  and 
that  the  space  between  the  tonnage  deck  and 
this  upper  or  spar  deck  ought  to  be  measured 
in,  in  accordance  with  the  rules  contained  in 
the  Merchant  Shipping  Act  1854,  and  it  is  not 
denied  that,  if  this  space  ought  to  be  reckoned 
in,  the  register  would  require  to  be  rectified  as 
desired. 

The  5th  sub-division  of  sect.  21  of  that  Act 
provides  that  “ if  the  ship  has  a third  deok, 
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commonly  called  a spar  deck,  the  tonnage  of  the 
space  between  it  and  the  tonnage  deck  shall  be 
ascertained  as  follows.”  Then  follow  rules  for 
measurement.  The  Question  then  is,  has  the  Bear 
a third  deck,  commonly  culled  a spar  dock  P The 
condesceudenco  of  the  appellant  affirms  that  she 
has. 

No  proof  was  allowed  to  the  respondents  in 
this  case,  although  they  desired  to  navo  a proof, 
but  the  case  was  by  on  interlocutor  of  18th 
May  1872,  remitted  to  Mr.  Mumford,  Lloyd’s 
surveyor  at  Glasgow,  to  examine  the  Bear  and  to 
report  as  to  the  present  state  and  position  of  her 
main  deck,  and  of  the  erections,  structures,  and 
coverings  thereon,  as  far  as  the  same  relate  to  the 
question  as  to  the  measurement  for  registered 
tonnage.  Mr.  Mumford  inode  his  report,  dated 
2nd  July  1872,  and  that  report  and  the  model  ro- 
ferred  to  in  it  are  the  only  materials  before  your 
Lordships,  as  regards  the  facts  of  the  case.  It 
appears  that  the  deck  in  question  “ being  sepa- 
rated by  openings  completely  across  the  vessel, 
and  these  openings  being  provided  with  planks 
and  hatches  unsuitable  to  any  weather  deck, 
which  are  not  fastened  down  or  rendered  water 
tight,”  is  not  considered  by  Mr.  Mumford  to  be  a 
continuous  deck.  F urtber,  that  ” the  doors  uro 
not  fitted  so  os  to  be  water  tight  against  any 
pressure;”  and  that  “ the  plunks,  top  sills  of  the 
doors,  &c.,  covering  the  cuttings  in  the  deck  are 
not  made  to  fit  so  as  to  be  efficacious  in  sheltering 
the  cargo  beneath  thorn.”  It  is  further  stated 
that  “ a three-decked  ship  is  usually  loaded  down, 
so  that  her  main  or  middle  deck  amidships  is  at, 
or  below,  her  water  liue,  the  usual  custom  being 
that  her  submerged  side  amidships,  measured  from 
tho  top  of  the  upper  deck  at  the  side  to  the  water 
line,  should  be  Jin.  to  every  foot  of  her  depth 
of  hold.  This  also  applies  in  a measure  to  the 
ventilating  side  ports  in  the  steerage,  and  their 
protection  in  case  of  accident.  The  want  of  strength  1 
aud  efficiency  of  the  gangway  doors,  and  tho  ] 
position  of  the  steerage  side  scuttles  in  tho  Bear  | 
would  therefore  prevent  her  from  being  loaded  j 
down,  as  a three-decked  ship,  with  well-secured 
ports,  may  with  safety  be  laden  and  sent  to  sea. 
If  loaded  regardless  of  these  points,  tho  vessel 
would  be  unseaworthy.” 

I think  it  clear  that  the  kind  of  upper  or  i 
spar  deck  mentioned  in  the  Act  is  a continu- 
ous deck  from  stem  to  Btern,  fastened  down  ; 
and  water  tight,  sealing  up  the  cylinder  formed 
between  the  two  decks,  and  making  it  a fit 
place  for  the  stowage  of  cargo,  like  a hold.  In  the 
case  of  the  Bear,  judging  by  the  evidence  and  the  , 
model,  the  upper  deck  plays  rather  tho  part  of  a 
covering  plattorm  for  the  main  or  tonnage  deck. 
This  covering  is  fixed  for  a certain  distance  from 
tho  stem  towards  the  funuel,  aud  from  the  stern 
towards  the  funnel ; but  there  are  two  gaps  in  it 
mado  quite  across  the  vessel,  one  before  and  one 
behind  the  funuel,  of  the  respective  widths  of 
13ft.  fiin.  and  8ft.  bin. ; and,  as  Mr.  Mumford 
observes,  the  deck  is  not  practically  a complete 
deck  for  all  purposes  of  safety  to  the  ship  aud 
cargo.  It  is  iu  fact  obvious  that  the  Bear  being  a 
steamer  used  for  coasting  purposes,  and  chiefly  for 
the  conveyance  of  cattle,  this  which  is  called  a 
deck  is  in  reality  a covering  run  along  the  ship, 
above  and  parallel  to  the  main  deck,  for  the  purpose 
of  affording  shelter  againBt  weather,  and  at  tho 
same  time  affording  a platform,  along  which  the 


crew  can  pass  in  navigating  the  ship.  The  cargo 
between  this  covering  and  the  main  dock  is  not 
cargo  stowed  aud  scaled  up  in  a hold,  but  is 
deck  cargo  protected  against  the  weather.  I 
am,  therefore,  of  opinion  that  the  Bear  has  not 
a third  deck,  commonly  called  a spar  deck, 
within  the  meaning  of  sub-di vision  5 of  sect.  21, 
so  that  the  tonnage  of  the  space  between  it  and 
the  tonnage  dock  should  be  ascertained  under  that 
sub-division. 

It  was  then  contended  that  the  register  ton- 
nage should  be  increased,  under  sub-division  4 
of  the  same  section.  It  appears  to  mo  that 
the  condesceudenco  of  tho  appellant  and  his 
pleas  in  law  are  confined  to  the  case  ad- 
vanced under  the  5tb.  sub-division  to  which 
I have  already  referred;  but  even  if  this  were 
not  so,  the  argument  under  the  4th  sub-divi- 
sion does  not  appear  to  me  to  bo  capable  of 
being  supported.  The  part  of  the  deck  under- 
neath tho  covering  whicn  I have  described  can- 
not in  any  sense  be  called  a ” permanent  closod-in 
space  on  tho  upper  deck  available  for  cargo.”  It 
is  the  whole  of  the  deck  underneath  the  covering, 
and  there  is  no  inclosure  or  separation  of  one  part 
of  the  deck  cutting  it  off  from  the  rest  of  the  deck, 
nor  is  it  a “ space  available  for  cargo  ” in  the  sense 
in  which  cargo  is  used,  for  the  purpose  of  measure- 
ment. The  cargo  underneath  this  covering  would 
be  deck  cargo  merely.  Neither  is  it  “ space  avail- 
able for  tho  berthing  or  accommodation  of  pas- 
sengers or  crow,”  nor  is  it  suggested  that  it  has 
ever  been  used  for  that  purpose. 

On  the  whole,  1 am  of  opinion  that  this  appeal 
fails,  and  I submit  that  it  ought  to  be  dismissed 
with  costs. 

Lord  Hatiierley. — My  Lords,  I entirely  con- 
cur. 

The  onus  of  proof,  which  in  all  ordinary  cases 
' rests  upon  the  pursuer,  rests  upon  him  in  a very 
ueculiur  manner  iu  this  particular  instance,  because 
he  seeks  to  alter  a survey  mado  upon  a previous 
occasion  by  an  official  surveyor,  which  only  requires 
to  be  revised  in  respect  of  certain  alterations  which 
had  been  mado  in  tho  Hhip  of  which  the  particular 
matter  in  question  does  not  form  purt.  There- 
fore, to  docido  upon  the  present  occasion  against 
the  respondents  would  bo  in  effect  not  only  to  dis- 
regard Mr.  Mnmford's  report,  but  to  disregard 
the  view  entertained  by  the  surveyor  who  origin- 
ally surveyed  the  ship,  and  who  certainly  did  not 
then  think  of  including  these  erections  as  coming 
within  either  the  4th  or  5th  sub-sections  of  the 
21st  clause  of  the  Merchant  Shipping  Act. 

Lord  O’Hagan. — My  Lords,  1 am  of  the  same 
opinion. 

I have  not  been  at  all  affected  by  the  con- 
siderations of  public  policy,  and  the  possible 
results  of  onr  decision  one  way  or  the  other,  which 
have  been  pressed  upon  us  by  the  Attorney- 
General.  Such  considerations  may  sometimes  bo 
regarded  as  throwing  light  on  the  terms  of  a 
statute  when  they  are  obscure,  and  assisting  to- 
wards an  understanding  of  the  intention  of  its 
framers.  But  hero  wo  have  no  difficult  question 
of  construction : there  is  no  controversy  as  to  facts, 
and  we  huve  nothing  to  do  but  to  apply  to  those 
facts  the  plain  words  of  the  statute,  and  curry 
them  into  effect,  whatever  may  be  the  conse- 
quences. 

Tho  report  of  Mr.  Mumford  seems  to  me  i.o 
conclude  the  case  in  both  its  branches.  He  is  ihe 
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sole  witness;  an  expert  named  by  the  court,  and 
appealed  to  for  his  judgment  by  both  parties. 
The  Crown,  at  least,  cannot  object  to  his  compe- 
tency and  correctness,  for  they  have  insisted  that 
by  his  evidence  alone  the  matter  should  be  deter- 
mined; and,  if  it  is  to  be  relied  on,  the  Bear  is  not 
a three-deckcd  ship  according  to  the  contention  of 
the  appellant.  In  her  original  certificate  of  re- 
gistry she  was  described  as  a two-decked  ship, 
and  rightly  so,  if  Mr.  Mumford  is  warranted  in 
saying  that  her  awning  deck  is  not  a continuous 
deck—is  not  that  which  is  commonly  called  a spar 
deck — and  does  not,  therefore,  constitute  a third 
deck  within  the  meaning  of  the  statute.  And  he 
makes  this  still  more  clear  when  he  states  that 
tho  Bear  cannot,  without  becoming  unseaworthy, 
be  loaded  as  a three-decked  ship  can  and  ought  to 
be  loaded ; and,  if  she  cannot,  it  would  seem  that 
the  measurement  of  her  tonnage  should  in  fair- 
ness, as  well  as  in  accordance  with  the  terms  of 
tho  statute,  be  proportioned  to  her  carrying  capa- 
city, and  that  she  should  be  dealt  with  as  a two- 
decked vessel. 

On  the  second  point,  I should  have  been  dis- 
posed to  hold  the  Grown  precluded  from  making 
it  at  all  by  the  state  of  the  pleadings ; but  it 
was  considered  by  the  learned  juuges  of  the  court 
below  and  declared  to  bo  untenable.  I concur  in 
tbnt  opinion. 

I was  struck  by  an  observation  of  the  Attorney- 
General  with  reference  to  the  danger  of  allowing 
shipowners  to  escape  their  proper  liabilities  by 
leaving  portions  of  their  vessels  in  an  imperfect 
state,  so  as  to  keep  them  tmrenehed  by  the  exact 
description  of  the  statute,  and  yet  to  make  them 
available  for  profit  on  occasion.  I am  not  pre- 
pared to  say  that  such  a danger  may  not  arise, 
and  that  such  an  evasion  ought  not,  if  possi- 
ble, to  be  prevented.  Bat  in  this  case  i do 
not  find  any  prool  of  a purpose  of  the  kind.  Tho 
respondents  deny  it,  and  the  sole  witness,  Mr. 
Mumford,  does  not  allege  it.  Upon  his  testimony 
it  seems  impossible  to  bold  that  there  is,  in  the 
place  to  which  the  question  has  reference,  a space 
“ permanently  closed  in  ” and  suitable  for  the  re- 
ception of  “ cargo  or  stores,”  or  “ the  berthing  or 
accommodation  ” of  human  beings.  This  is  made 
clear  by  the  report,  which  describes  the  place  as  in 
a condition  wholly  unfitting  it  for  the  reception  of 
perishable  goods,  or  the  safe  and  reasonably  com- 
lortable  lodging  of  passengers  or  sailors.  By  that 
report  the  Grown  has  elected  to  stand,  excluding 
all  access  to  other  evidence  and  incanB  of  informa- 
tion, and  according  to  its  findings  I think  that 
the  judgment  of  tho  Court  of  Session  was  per- 
fectly correct,  and  ought  to  be  affirmed. 

Interlocutors  appealed  from  af- 
firmed, and  appeal  dismissed 
with  cost*. 

Solicitor  for  the  appellants,  the  Solicitor  to  the 
CuituMB. 

Solicitor  for  the  respondents,  Clrahame $ and 
Wardla  W. 


EXCHEQUER  CEAMB6K. 

Reported  by  J.  M.  Lely,  Esq..  Barriater-at-Law. 

Saturday,  Feb.  6,  1875. 

Lishman  and  others  v.  The  Northern  Maritime 
Insurance  Company  (Limited). 

APPEAL  PROM  THE  COURT  OP  COMMON  PLEAS. 

Marine  insurance — “ Slip” — Non-disclosure  of  ma- 
terial fact  known  to  assured  after  risk  accepted, 
but  before  policy  issued. 

A slip  bring  t n practice  the  complete  and  final  con- 
tract between  the  parties  to  a contract  of  marine 
insurance,  although  not  enforceable  at  law  or  in 
equity,  there  is  no  obligation  on  the  assurred  to 
communicate  a material  fact  which  comes  to  his 
knowledge  after  the  initialling  of  the  slip  and 
before  the  issuing  of  the  policy. 

The  introduction  into  a policy  on  freight  of  a 
warranty  (not  in  the  original  slip)  for  the  benefit 
of  underwriters,  to  the  effect  that  the  hull  of  the 
ship  is  not  insured  beyond  a certain  amount,  does 
not  create  a new  contract  or  new  risk  different 
from  the  slip,  and  therefore  does  not  affect  the 
du  ty  of  communication  of  material  facts. 

On  llth  March,  the  plaintiffs  being  shipowners, 
agreed  with  tho  defendants,  bring  underwriters, 
for  the  insurance  of  freight , and  a slip  or 
proposal  containing  all  the  necessary  terms  for  a 
complete  insurance  was  drawn  up  without  any 
question  being  asked  as  to  the  amount  of  in- 
surance upon  the  hull  of  the  vessel,  and  teas 
accepted  by  the  defendants  on  the  same  day.  On 
16th  March  the  ship  was  lost,  and  on  17 th  March 
the  plaintiffs  became  aware  of  that  loss,  and  sent 
to  the  defendants  for  a stamped  policy  in  pur- 
suance of  the  terms  of  the  slip,  and  then  for  the 
first  time  the  defendants  inquired  to  what  amount 
the  hull  of  the  ship  had  been  insured.  The  plain- 
tiffs' clerk  gave  the  required  information,  vis., 
that  the  ship  wae  not  insured  fin-  more  than  a 
named  amount  after  20 th  March,  and  a stamped 
policy,  with  the  amount  insured  on  the  slip  in- 
serted in  it  as  a warranty,  was  delivered  to  the 
plaintiff's.  N<>  communication  was  made,  by  the 
plaintiffs  to  the  defendants  of  the  loss  of  the 
ship  before  or  at  the  time  of  the  delivery  of  the 
policy.  The  plaintiffs  having  sued  upon  the 
policy,  the  jury  found  that  the  risk  tea * accepted 
by  the  defendants  on  llth  March,  and  that  it  was 
not  material  to  make  known  the  b»ss  U)  the  de- 
fendants upon  17th  March,  whereupon  a verdict 
was  entered  for  the  plaintiffs. 

The  Court  of  Common  Pleas  discharged  a rule  to 
enter  a verdict  for  the  dtfend<int*,  obtained  on 
the  ground  that  the  jndqe  ought  to  have  directed 
the  jury  as  matter  of  law  that  the  omission  to 
communicate  the  loss  on  17 th  March  was  a con- 
cealment of  a material  fact  which  avoided  the 
policy : 

Held  {affirming  the  judgment  of  the  court  below), 
that  the  judge  laid  not  misdirected  the  jury,  and 
that  the  addition  in  the  policy  on  17th  March  of  a 
term  for  the  benefit  of  the  undetwriter,  and  not 
affecting  the  risk  insured,  did  not  prevent  the 
■policy  from  bring  one  draum  up  in  respect  oj  the 
risk  accepted  on  the  llth  March. 

Cory  v.  Paton  (anb%  vol.  l,p.  225;  L.  Rep.  7 Q.  B. 
304),  followed. 

This  was  an  appeal  from  the  Court  of  Common 

Pleas  (Koating,  Grove,  and  Brett,  JJ.)  discharging 
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a rule  to  set  aside  a verdict  entered  for  the 
plaintiffs  and  enter  a verdict  for  tho  defendants 
instead  thereof.  The  facts  are  fully  Bet  out  in  the 
judgment  of  Keating,  J.,  in  the  court  below 
(ante,  vol.  1,  p.  554 ; 28  L.  T.  Rep.  N.  S.  166). 

Herechel,  Q.C.  with  him  Crompton,  for  the  ap- 
pellants, the  defendants  below,  again  sought  to 
distinguish 

Coru  v.  raton,  ante,  vol.  1,  p.  225;  L.  Rep.  7 Q.B. 

30t ; 26  L.  T.  Rep.  N.  S.  161 ; and 
Ionidss  v.  Pacific  Insurance  Company,  ante,  vol.  1, 
p.  141;  L.  Rep.  6 Q.  £.  634;  affirmed  on  appeal, 
ante,  vol.  1,  p.  330 ; L.  Rop.  7 Q.  B.  517  ; 26  L.  T. 
Hep.  N.  8.  738. 

The  Solicitor-General  (Sir  John  Holker,  Q.C.) 
with  him  Bruce  for  the  respondents,  the  plaintiffs 
below,  was  not  called  upon  to  argue. 

Bkamwell,  B. — i am  of  opinion  that  the  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

As  to  the  warranty,  I think  that  there  was  no  in- 
surance contrary  to  tho  terms  of  it  after  20th  March, 
The  utmost  for  which  Mr.  Herschel  can  con- 
tend is  that  thcro  was  only  a right  to  an  insurance 
optional  on  the  part  of  the  plaintiffs;  and  as  the 
vessel  was  lost  on  17th  March,  it  is  impossible  to 
say  that  there  could  bo  any  insurance  then  to 
commence  at  the  future  date  of  20th  March. 

As  to  the  second  question,  it  is  admitted  that 
if  there  bo  a complete  agreement  for  insnmneo  in 
a “slip,”  and  afterwards  a policy  (good  but  for  the 
Stamp  Acts)  be  executed  in  conformity  with  that 
slip,  if  everything  material  be  communicated  up  to 
the  timo  of  giving  the  slip,  but  something  material 
arising  between  the  giving  of  tho  slip  and  the 
making  of  the  policy  is  not  communicated,  in  that 
case  the  non-aiscloBure  is  not  fatal  to  the  policy. 
Thus  much  being  admitted,  what  the  defendants 
contend  for  here  is  thiB : that  if  the  underwriter 
when  called  upon  to  execute  the  policy  in  con- 
formity with  tne  slip,  asks  for  the  insertion  in  tho 
policy  of  some  additional  term  to  which  he  is  not 
entitled,  and  the  assured  thinks  fit  to  consent,  the 
underwriter,  by  virtue  of  such  consent,  gets  a title 
to  have  communicated  to  him  that  which  other- 
wise he  would  have  no  title  whatever  to  have 
communicated  to  him.  Such  a contention  is 
contrary  to  common  sense. 

It  is  said  that  the  binding  agreement  between 
the  parties  was  made,  not  at  the  time  of  execu- 
ting the  slip,  but  at  the  time  of  inserting  the 
additional  term  into  the  policy.  But  I think  that 
tho  principle  of  Comj  v.  Baton  (ubi  sup.)  and 
Ionides  v.  Pacific  Insurance  Company  (ubi  sup.)  is 
really  applicable  to  this  case,  and  that  the  insurance 
must  relate  bock  to  the  real  agreement,  notwith- 
standing the  subsequent  modification  of  it,  which 
was  purely  for  the  benefit  of  the  defendants. 

Blackburn,  J. — I am  of  the  same  opinion. 

First,  I think  it  quite  clear  that  the  warranty 
was  complied  with. 

Secondly,  as  to  the  concealment.  It  iB  a well 
established  rule  that  the  non-disclosure  of  ma- 
terial facts  known  to  the  assured  before  effect- 
ing the  insurance,  will  avoid  the  policy,  on  the 
ground  jthat  the  utmost  good  faith  must  be  ob- 
served with  regard  to  insurance.  Now  suppose 
that  a policy  were  actually  executed,  and  the 
parties  afterwards  agreed  to  alter  the  terms  of  it ; 
if  the  alterations  were  such  as  to  impose  a more 
burdensome  obligation  upon  the  underwriter,  and 
a fact  material  to  the  alteration  were  concealed  by 
the  assured,  I think  that  tho  policy  would  t>e 


avoidod  by  such  concealment.  On  the  other  hand, 
if  the  fact  were  immaterial  to  the  alteration,  and 
only  material  to  tho  underwriter  os  showing  him 
that  his  bargain  had  been  a bad  one  in  the  first 
instance,  I do  not  soo  how  there  could  be  any 
obligation  upon  the  assured  to  disclose  such  a 
fact  to  the  underwriter. 

Now  the  stamp  law  puts  it  in  the  power  of  all 
underwriter  to  got  out  of  an  engagement  which 
he  is  bound  in  conscience  to  fulfil,  and  to  refuse 
to  execute  a policy  in  conformity  with  a slip. 
But  it  was  held  in  Cory  v.  Patou  (ubi  sup.),  a 
decision  which  has  been  followed  in  other  cases, 
and  which  wo  now  adhere  to,  that  the  obligation 
which  the  law  attaches  to  the  relation  of  insurer 
and  insured,  viz.,  that  up  to  the  time  of  the  in- 
surance material  facts  must  be  communicated, 
must  be  taken  with  the  qualification,  that  where 
there  is  a previous  agreement  out  of  which  the 
policy  arises,  there  the  obligation  to  communicate 
material  facts  subsists  up  to  the  time  of  making 
the  agreement,  and  not  up  the  time  of  making 
tho  policy.  Now,  applying  the  principle  of  Gory 
v.  Baton  (ubi  sup.),  the  facts  of  the  present 
case  make  it  exactly  as  if  a stamped  policy  had 
been  executed  on  11th  March. 

I think,  therefore  that  there  was  no  misdirection 
on  the  part  of  my  brother  Brett  in  leaving  it  to 
the  jury  to  say  whether  or  not  the  fact  of  tne  loss 
of  the  ship  was  a fact  material  to  the  proposed 
alteration. 

Mellor,  J. — I was  a party  to  the  decision  in  Cory 
v.  Patou  (ubi  sup.),  ana  I think  that  the  reasoning 
upon  which  that  decision  is  founded  is  not  only 
correct,  but  dorivos  additional  strength  from  the 
present  case.  For  a short  time  I thought  that  the 
present  case  was  distinguishable,  but  I am  now 
convinced  that  it  is  not. 

Cleasby,  B. — The  only  argument  in  favour  of 
the  defendants  that  appears  to  me  at  all  tenable  is 
that  when  the  alteration  was  made,  the  parties 
were  not  on  equal  terms.  But  this  difficulty  is 
removed  by  the  finding  of  the  jury,  who,  being 
expressly  asked  whether  the  loss  of  the  ship  was  a 
fact  which  ought  to  have  been  communicated, 
answered  that  it  was  not.  Unless  we  cun  say 
that  there  was  no  evidence  to  support  that  finding, 
I-  do  not  see  how  we  can  set  it  aside. 

Pollock  and  Ampulktt,  BB.,  concurred. 

Judgment  affirmed. 

Attorneys  for  tho  plaintiffs,  Mercer  and  Mercer, 
for  Oliver  and  Botterell,  Sunderland. 

Attorneys  for  the  defendants,  Williamson,  Hill, 
and  Co.,  for  B.  P.  and  H.  Philip  son,  Newcastle- 
upon-Tyne. 

COURT  OF  COMMON  FLEAS. 

Reported  bj  Ethsjunoton  Smith  end  J.  M.  Lilt  Ksqs.. 

Barrie  ters-at- Law. 

Jan.  16  and  Feb.  25,  1875. 

Jkbsbn  v.  Tub  East  and  West  India  Dock 
Company. 

Action  by  partners  for  breach  of  contract — Gain  of 
individual  partners  arising  from  the  breach— 
What  may  be  taken  into  account  in  assessing 
damages — Part  owners  of  ships. 

In  order  to  entitle  a defendant  in  an  action  brought 
against  him  by  partners  for  a breach  of  contract 
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causing  damage  to  the  partnership,  to  take  into 
account  a benefit  accruing  to  any  of  the  plaintiffs 
from  such  breach,  for  the  purpose  of  reducing  the 
damages,  such  benefit  must  be  a Joint  benefit 
accruing  to  the  partnership,  and  it  is  immaterial 
for  the  assessment  of  damages  whether  or  no 
individual  plaintiffs  have  actually  benefited  in 
other  ways  from  the  very  default  of  the  defendants 
for  which  as  a partnership  they  are  suing. 
Where  partnerships  sue  for  breach  of  contract, 
the  damages  must  be  confined  to  those  sustained 
by  the  partnership  ; and  part  owners  of  ships 
are  for  the  purposes  of  such  an  action  in  the 
same  position  as  partners. 

The  plaintiffs,  as  oxeners  of  an  emigrant  ship,  were 
unable  to  carry  their  destined  passengers  through 
the  defendants  default.  Many  of  the  emigrants 
so  lost  to  the  plaintiffs'  ship  went  consequently  by 
another  ship,  of  which  also  some  of  the  plaintiffs 
were  part  owners. 

Meld,  that  the  true  mode  of  assessing  the  damages 
to  which  the  plaintiffs  were  entitled  was  to  esti- 
mate the  actual  loss  to  them  as  owners  of  the 
ship  delayed  by  the  defendants'  breach  of  con- 
tract, ana  wholly  to  disregard  any  gain  which 
those  of  them  who  were  part  owners  of  the  second 
ship  had  in  consequence  made. 

Declaration  : First  count,  That  the  plaintiffs  are 
the  owners  of  the  steamship  Peter  Jebsen,  and  at 
the  time  of  the  making  of  the  promise  hereinafter 
mentioned  the  said  ship  was  engaged  to  take  in 
emigrants  at  Bergen,  in  the  kingdom  of  Norway, 
and  was  about  to  be  unloaded  at  the  port  of 
London,  and  the  plaintiffs  were  desirous  that  the 
said  steamship  should  be  unloaded  with  all  pos- 
sible dispatch,  and  thereupon,  in  consideration 
that  the  plaintiffs  would  send  the  Peter  Jebsen  in 
to  discharge  at  the  defendants’  dock,  for  reward  to 
the  defendants  in  that  behalf,  the  defendants  pro- 
mised the  plaintiffs  that  they  would  discharge  her 
fast,  that  is  to  say,  in  two  or  three  days,  and  the 
plaintiffs  say  that  they  did  send  the  said  steam- 
ship in  to  discharge  in  the  defendants’  dock,  and 
all  conditions  were  fulfilled  and  all  things  hap- 
pened and  existed,  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  have  the  defendants 
perform  their  said  promise,  and  to  have  the  said 
vessel  discharged  fast  in  accordance  with  the  said 
promise,  and  to  sue  for  the  breach  hereinafter 
mentioned.  Yet  the  said  vessel  was  not  discharged 
fast,  that  is  to  say,  in  two  or  three  days,  but  great 
delay  occurred  in  discharging  the  same,  whereby 
the  plaintiffs  were  put  to  great  expense,  and  lost 
the  use  of  the  vessel  for  a long  time,  and  were 
called  upon  to  pay  large  sums  in  respect  of  the 
wages  of  the  captain  and  crew,  and  in  providing 
provisions  for  them,  and  lost  the  passage  money 
due  and  payable  by  the  said  emigrants,  and  were 
also  called  upon  to  pay  and  paid  several  large 
sums  in  respect  of  the  support  of  the  emigrants, 
of  which  the  defendants  had  notice  at  the  time  of 
the  making  of  their  said  promise. 

There  were  three  other  counts  varying  the  form 
of  the  alleged  promise  by  the  defendants  re- 
specting the  discharge  of  the  vessel  all  founded  on 
the  consideration  stated  in  the  first  count,  and 
there  were  also  two  counts  which  recited  tha*  a 
considerable  delay  had  arisen  after  the  ship  had 
gone  into  dock,  and  stated  that  thereupon  in  con- 
sideration that  the  plaintiffs  would  pay  all  charges 
(or  2s.  per  ton)  on  the  output  from  the  said  ship 
beyond  tho  discharging  rate,  and  would  take  all 


risk  and  responsibility  on  themselves,  the  defen- 
dants promised  to  place  the  said  steamship  along- 
side the  quay  in  a proper  discharging  berth,  &ud 
to  land  the  whole  of  the  cargo  forthwith  and  with- 
out further  delay  ; averments  of  fulfilment  of  con- 
ditions precedent,  breach  and  special  damage  as 
in  the  first  count. 

Pleaa  : First,  non  assumpsit ; secondly,  de- 
nial of  the  breaches ; thirdly,  that  the  defendants 
were  prevented  performing  their  promise  by  the 
acts  and  defaults  of  the  plaintiffs ; fourthly,  to  tho 
fifth  and  Bixth  counts  that  the  plaintiffs  were  not 
ready  and  willing  to  pay  the  charges  on  the  output 
of  the  ship  therein  mentioned. 

Issue  thereon. 

The  plaintiffs  in  this  action,  twelve  in  number, 
were  tne  owners  of  the  ship  Peter  Jebsen,  1460 
tons  burden,  which  was  built*  for  an  emigrant 
ship  to  ply  between  Bergen  and  New  York. 

It  appeared  that  the  Peter  Jebsen  and  other 
vobhcIs  of  the  same  character  and  class  were  built 
by  various  bodies  of  subscribers,  and  tho  constitu- 
tion of  ownership  was  Buch  as  to  form  as  it  were 
a company  in  respect  of  each  ship.  Then  there 
were  two  lines,  called  respectively  the  Nordske 
Lloyds  and  Nordske  American  lines,  and  those  lines 
are  in  the  nature  of  federat  ions  of  companies,  each 
line  adopting  the  some  laws  for  the  companies 
within  it.  The  lines  are  thus  an  association  of 
ships  but  not  of  owners ; because  an  owner  of  a 
share  in  a ship  of  one  line;  might  also  be  the 
owner  of  a share  in  a ship  of  the  other  line. 
The  ship  which,  on  10th  July,  as  afterwards 
stated,  carried  202  of  the  emigrants  who  ought 
to  have  sailed  in  the  Peter  Jebsen,  was  called 
the  Harold  Harfager,  and  belonged  to  the 
Nordske  American  line,  while  the  Peter  Jebsen  be- 
longed to  the  Nordske  Lloyds,  as  did  also  the  SL 
Olaf,  which  took  twenty-five  of  the  emigrants, 
thirteen  of  the  intended  number  not  going  at  all. 
Tho  ship  Peter  Jebsen  was  divided  into  thirty- two 
parts  or  192  shares  owned  by  the  twelve  plaintiffs ; 
the  Harold  Harfager  into  120  parts  or  360  shares, 
owned  by  thirty-three  persons  ; the  St.  Olaf  into 
120  parts  or  J00  shares  owned  by  twenty-six 
persons. 

Five  of  the  twelve  plaintiffs  were  five  of  the 
thirty-three  owners  of  the  Harold  Harfager,  and 
the  same  five  had  some  shares  in  the  St.  Olaf. 

In  1872  the  Peter  Jebsen  had  carried  emigrants 
out  and  was  to  have  a return  cargo  to  London,  and 
in  Juno  a nhipbroker  called  Lawson  was  informed 
that  the  ship  was  coming  to  the  port  of  London, 
and  that  ho  would  have  to  do  what  was  necessary 
for  the  vessel,  in  getting  her  cargo  discharged  and 
clearing  her  for  Bergen.  He  had  previously  had  to 
do  the  same  for  the  St.  Olaf,  a ship  of  the  same  size, 
and  engaged  in  the  same  trade,  the  only  differ- 
ence being  that  the  St.  Ohf  had  brought  a full 
cargo  to  London,  and  the  Peter  Jebsen  on  this 
occasion  had  only  an  incomplete  cargo.  The  St. 
Olaf  had  gone  into  the  East  India  Docks,  and  was 
unloaded  in  four  days.  Upon  notification  of  the 
expected  arrival  of  tne  Peter  Jebsen,  Lawson,  on 
the  18th  June,  applied  to  the  defendants,  who 
were  tho  Dock  Company,  for  the  samo  berth,  and 
for  the  same  dispatch  as  the  St.  Olaf  had  had.  He 
received  an  answer  that  she  could  not  have  the 
same  berth,  but  should  have  equal  dispatch.  On 
21st  June,  the  ship  arrived,  ana  went  into  dock. 
On  the  24th  June,  Lawson  heard  that  the  dispatch 
was  not  going  on  satisfactorily,  and  went  to  the 
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docks  where  he  found  the  ship  in  an  improper 
position,  where  rapid  discharge  was  impossible. 
Thereupon  he  went  to  the  dock  superintendent  and 
complained,  he  told  him  of  the  importance  of  dis- 
patch iu  the  case  of  thiB  ship  for  Bne  had  to  get  to 
Bergen  so  as  to  take  the  next  detachment  of  emi- 
grants who  were  to  be  ready  t hereon  July  1st.  A dis- 
cussion ensued,  and  Lawson  was  asked  if  he  would 
pay  extra  for  immediate  dispatch  and  he  replied 
that  price  was  immaterial,  and  so  an  agreement 
was  come  to  that  2s.  a ton  extra  should  be  paid, 
and  a note  was  made  to  the  effect  that  the  2s. 
should  include  all  charges. 

At  that  time  occurred  a strike  among  the  dock 
labourers,  and  the  contract  for  dispatch  was  broken, 
and  the  ship  was  not  discharged  till  4th  July. 
She  sailed  at  once  for  Bergen,  and  arrived  thore  on 
10th  July,  and  found  that  another  ship  had  taken 
on  board  the  emigrants  that  had  been  destined 
for  her.  She  eventually  sailed  on  the  15th  July 
for  New  York  with  eleven  emigrants  only,  having 
lost  248  emigrants.  It  was  to  recover  for  the  loss 
of  the  profit  to  be  made  by  carrying  these  that 
the  action  was  brought  against  the  dock  company. 

Five  questions  were  left  to  the  jury. 

1.  Was  there  in  your  judgment  such  a special 
contract  as  that  alleged  made  with  the  defendants 
before  the  Peter  Jebsoi * came  into  dock  P If  so, 
was  it  broken  P Answer : Yes,  in  both  oases. 

2.  Was  there  in  your  judgment  such  a second 
special  contract  as  the  plaintiffs  have  endeavoured 
to  make  out  entered  iuto  with  the  defendants  on 
the  24th  June  P If  so,  was  it  broken  ? Answer  : 
Yes,  in  both  cases. 

3.  Was  there  a want  of  reasonable  dispatch  in 
the  unloading  of  the  Peter  Jebaen,  apart  from  any 
special  contract  ? Answer:  Yes. 

4.  Hud  the  defondants  notice  of  the  special 
purposes  for  which  the  Peter  Jebaen  was  to  be 
employed,  at  any  time  ? Yes. 

5.  If  so,  when  had  they  such  notice  P Answer : 
On  24th  June. 

Upon  this  a calculation  of  the  damages  claimed 
was  made  upon  the  following  basis. 

Passage  money  of  240  emigrants  9627  dols. 
24  Bch.,  from  which  was  to  be  deducted  the  freight 
by  raU  in  America,  amounting  to  2089  dols. 
92  sch.,  the  costs  of  the  steamer  in  Norway  con- 
veying the  people  to  Bergen  540  dols.;  coBt  of 
food  on  the  voyage  884  dols.,  and  the  money 
received  from  the  eleven  emigrants  who  afterwards 
went  in  the  ship,  309  dols.  22sch.,  and  to  which 
was  to  be  added  the  cost  of  board  and  lodgings  of 
the  emigrants  while  waiting  at  Bergen,  801  dols. 
72  sch.  The  total  loss  claimed  being,  therefore, 
6605  dols.  102  sch.,  or  in  English  money 
14442.  15s.  6d.  The  verdict  was  accordingly 
entered  for  that  Bum,  and  leave  was  reserved  to 
the  defendants  to  move  to  reduce  the  damages. 

A rule  nisi  was  obtained,  calling  upon  the 
plaintiffs  to  show  cause  why  theamountof  damages 
Bhould  not  be  reduced  pursuant  to  leave  reserved, 
or  why  it  should  not  be  referred  to  an  arbitrator 
to  determine  the  amount,  on  the  principle  to  be 
laid  down  by  the  court,  ou  the  ground  that  the 

filaintiffa  cannot  recover  more  damages  than  the 
east  amount  which  any  one  of  the  plaintiffs 
would  be  entitled  to  recover,  and  that  sorao  of  the 

Claintiffs  have  suffered  no  loss  which  they  would 
9 entitled  to  recover. 

The  rede  to  reduce  the  damages  by  the  full 


amount  of  the  verdict  on  the  ground  that  the 
damage  was  too  remote  was  refused. 

Thesiger  Q.C.  and  E.  E.  Webster  showed  cause. 
— The  plaintiffs  are  entitled  to  retain  the  verdict. 
It  would  be  impossible  to  enter  into  the  considera- 
tion of  the  interests  of  the  various  owuors  in  the 
ships  of  these  two  lines,  and  quite  impossible  even 
to  determine  how  far  the  profitable  employment 
of  any  one  ship  was  affected  by  the  delay  of  an- 
other. It  is  like  the  case  of  a man  having  shares 
in  two  companies,  and  one  company  happening  to 
benefit  by  some  accident  to  the  other.  The 
possible  compensation  to  an  individual  share- 
holder by  reason  of  his  having  also  shares  in  the 
company  which  gains  a benefit,  cannot  bo  taken 
into  account  in  considering  the  right  of  the  other 
company  to  recover  against  a third  party  for 
breach  of  contract,  or  even  in  assessing  the 
damages  recoverable.  Where  are  we  to  stop,  if 
considerations  of  this  kind  aro  lot  in  ? The  defen- 
dants claim  to  set-off  several  diminutions  of 
damage  iu  the  case  of  Borne  individual  plaintiffs 
against  a joint  loss.  The  defendants  suggested 
that  the  damage  suffered  by  the  plaintiffs  was  too 
remote  from  their  breach  of  contract  to  make  them 
liable.  Surely  the  compensation  which  it  is  sug- 
gested that  some  of  the  plaintiffs  obtained  is  far 
too  remote.  How  does  this  differ  in  principle 
from  a case  where  a plaintiff  is  insured,  and  that 
fact  does  not  doprive  him  of  his  right  to  damages 
for  the  defendant’s  negligence  in  causing  the 
occurrence  of  that  which  no  has  insured  against. 
Brodburn  v.  Great  Western  Railway  (31  L.  T.  Rep. 
N.  S.  464;  L.  Rep.  10  Ex.  1),  is  undistinguish&ble 
ou  principle. 

W.  Williams  Q.C.  and  C.  8.  C.  Bowen  in  support 
of  the  rulo. — There  has  been  an  assumption  on  the 
other  side  which  is  not  justified  in  fact,  and  that 
is,  that  the  plaintiffs  aro  a corporation  for  the  pur- 
pose of  recovering  damages.  But  there  are  only 
two  classes  of  persons  known  to  the  law,  the 
individual,  and  the  corporate  body,  and  the  plain- 
tiffs here  are  neither.  A partnership  is,  in  the 
eye  of  the  law,  simply  a number  of  individuals, 
and,  therefore,  the  plaintiffs  must  here  be  bo 
treated,  and  their  individual  position  as  damaged 
by  the  breach  of  thiB  contract,  not  their  corporate 
position,  must  be  regarded.  The  principle  is  that 
compensation  for  actual  loss  may  be  given,  but  no 
more ; and  the  defendants  are  entitled  to  put  each 
plaintiff  to  the  proof  of  this.  [Denman,  J. — Is 
there  any  authority  that  a member  of  a firm, 
having  gained  bo  me  advantage  by  the  very  breach 
of  contract  for  which  his  firm  sues,  a jury  may  take 
that  fact  into  consideration  P]  The  case  of  Agacio 
v.  Forbes  (14  Moore  160),  is  rather  the  converse  of 
that,  and  shows  that  a partner  may  sue  alone  upon 
an  agreement  in  which  the  firm  was  beneficially 
interested.  The  notes  to  Bauerman  v.  Radenius 
[2  Sm.  L.  Ca.  p.  370),  uphold  the  right  of  the  de- 
fendant to  look  into  the  real  title  of  the  plaintiffs. 
[Denman,  J. — Is  not  Yates  v.  Whyte  (4  Bing,  N.  C. 
272)  against  you  P]  That  said  that  the  defendants 
in  an  action  for  damage  to  a ship  by  collision, 
wore  not  entitled  to  deduct  from  the  damages 
they  had  to  pay,  a sum  paid  to  the  plaintiff  t>y 
his  insurers ; but  that  is  very  different,  for  it  pro- 
ceeded upon  the  principle  that  the  underwriters  can 
recover  from  the  assured  after  he  has  been  satisfied; 
and  thore  can  be  nothing  of  that  kind  here.  So 
also  Bradbum  v.  Great  Western  Railway  Com- 
pany ( ubi  tup.)  is  inapplicable,  for  it  goes  too  far 
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if  a principle  is  to  bo  dedneed  from  it  to  suit  this 
case.  It  is  rather  from  Franklin  v.  South-Eastern 
Bailway  Company  (3  H.  & N.  211)  if  actions 
against  railway  companies  aro  at  all  analogous, 
that  tho  true  principle  iB  to  be  found.  That  is 
that  damages  are  to  bo  given  in  reference  to  a 
pecuniary  loss,  and  as  Brnruwell,  B.,  says  in  Brad- 
burn  v.  Great- Western  Railway  Company  ( ubi 
sup.),  “ if,  therefore,  the  person  claiming  damages 
was  put  by  tho  death  of  his  relative  into  pos- 
session of  a large  estate,  there  was  no  loss — he  was 
a gainer  by  the  event.”  Similarly  here  wc  say 
if  some  of  the  plaintiffs  by  the  delay  of  the  one 
ship  gained  profits  which  they  otherwise  would 
not  have  gained  by  the  consequential  employment 
of  another  ship  belonging  to  them,  this  fact  must 
be  taken  into  account,  for  they  cannot  be  entitled 
to  be  paid  by  the  defendants  for  their  loss  of 
profits  and  make  them  besides. 

Cur.  adv.  vult. 

Feb.  25. — The  judgment  of  the  court  was  read 
by  Denman,  J.,  on  behalf  of  Lord  Coleridge,  as 
follows  . — This  was  an  action  tried  before  mo 
at  the  sittings  at  Guildhall  after  Hilary  Term, 
1874,  to  recover  damages  for  the  detention  of  a 
steamer  of  the  plaintiffs,  called  the  Peter  Jebsen, 
by  the  default  of  the  defendants.  The  verdict 
was  for  the  plaintiffs,  and  it  is  not  disputed  that 
for  some  amount  tho  verdict  must  stand. 

By  the  limitation  placed  by  the  court  upou  the 
rule  on  which  we  are  now  to  givo  judgment,  the 
questions  became  reduced  to  the  single  one  whether 
the  plaintiffs  were  entitled  to  retain  a sum  of 
14441.  14*.  &J.  which  was  assessed  by  the  jury,  or 
such  portion  of  that  sum  as  an  arbitrator  might 
award  if  tho  court  should  be  of  opinion  that  they 
were  entitled  in  point  of  law  to  retain  any  of 
it.  ThiB  point  was  elaborately  argued  before  us 
last  terra ; and  we  are  now  to  give  judgment 
upon  it. 

The  question  arose  thus : — There  were  two  lines 
of  steamers  from  Norway  to  America  called  re- 
spectively the  Nordske  Lloyds  and  the  Nordske 
American  lines.  The  Peter  Jebsen  belonged  to  the 
Nordske  Lloyds.  She  was  under  contract  to  carry 
a cargo  of  emigrants  and  merchandise  from 
Bergen  to  New  York  at  the  time  when  she  was 
detained  in  the  defendants’  dock,  and  in  order  to 
fulfil  her  contract  she  ought  to  have  been  at 
Bergen  at  the  end  of  Jhne  or  the  beginning  of 
July  1872,  bo  as  to  start  from  BorgcD,  as  ehe  had 
been  advertised  to  do,  on  the  4th  July.  Sufficient 
notice  of  thia  contract  had  been  given  to  the 
defendants  to  make  them  liable  for  the  loss  occa- 
sioned to  the  plaintiffs  by  the  breach  of  it,  if,  aa 
was  the  fact,  the  defendants'  conduct  caused  that 
breach  : and  this  loss  iB  to  be  taken,  for  the  pur- 

ose  of  our  judgment,  at  1444Z.  14*.  6 d.  It  is  said, 

owever,  that  the  plaintiffs  have  not  sustained 
these  damages  in  fact,  and  that  therefore  in  law 
they  are  not  entitled  to  retain  them.  The  Peter 
Jebsen,  as  haa  been  said,  belonged  to  the  Nordske 
Lloyd’s  line.  There  were  two  other  steamers,  the 
Harold  Harfager  and  the  S.  Olaf which  belonged 
to  the  Nordske  American  line.  The  240  emigrants 
who  were  booked  for  America  by  the  Peter  Jebsen, 
were  indeed  lost  to  her.  But  202  of  them  went 
to  America  on  the  10th  July  by  the  Harold  Har- 
fager ; and  twenty-five  more  of  them  went  to 
America  on  the  16th  Aug.  by  the  S.  Olaf.  It  is 
as  to  these  that  the  substantial  question  arisen. 

The  two  lines  of  ships  which  have  been  mentioned 


are  associations  of  ships  and  not  of  owners.  There 
is  one  body  of  directors  and  one  set  of  laws  for 
each  of  the  lines  respectively.  But  the  owners  of 
each  ship  in  each  line  are  not  the  same.  Each 
ship  has  its  own  set  of  owners ; and  the  same 
man  may  be  and  in  fact  is  part  owner  in  vari- 
ous proportions  of  different  ships  in  different 
lines.  In  the  instances  of  these  particular  ships, 
the  facts  were  thus  : — The  Peter  Jeosen  was  divided 
into  192  sharos,  and  tho  twelve  plaintiffs  owned 
them.  The  Harold  Har/ager  was  divided  into 
360  shares,  which  were  owned  by  tliirty-threo 
owners ; and  five  of  these  thirty-three  were  five 
of  tho  plaintiffs.  The  S.  Olaf  was  divided  into 
300  shares,  which  were  owned  by  twenty-six 
owners,  and  five  of  theso  twenty-six  were  five  of 
the  plaintiffs,  but  not  all  the  same  five  as  were 
part-owners  in  tho  Harold  Harfager. 

Now,  it  is  said,  the  Ilarvld  Harfujer  and  tho 
8.  Olaf  profited  by  the  Iosb  of  the  Peter  Jebsen; 
they  carried  emigrants  whom  they  would  not 
have  carried  but  for  the  detention  of  the  Peter 
Jebsen  ; some  of  the  pluintiffs,  therefore,  gained 
by  the  default  of  the  defendants ; and  such  gain 
to  individual  plaintiff’s,  which,  though  with  diffi- 
culty, is  yet  capable  of  being  a*ccrtaiued,  must 
therefore  be  taken  in  reduction  of  the  damages 
which  the  whole  body  of  plaintiffs  is  entitled  to. 

The  statement  of  such  a proposition  in  its 
bare  simplicity  is  perhaps  a sufficient  answer 
to  it.  We  need  not  insist  upon  the  difficult 
and  complicated  inquiries  which  in  a multitude 
of  easily  suggested  cases  (some  were  suggested 
in  the  ingenious  argument  before  us)  would 
render  any  result  being  arrived  at  by  a jury 
practically  impossible.  The  absence  of  autho- 
rity for  a claim  by  defendants  like  this,  which 
yet  if  well  founded  must  have  arisen  in  many 
cases,  affords  a strong  presumption  against  its 
having  any  legal  foundation.  It  is  true  that  there 
must  be  a first  instance  in  every  claim,  and  that 
ingenuity  often  for  the  first  time  suggests  a point 
which  has  escaped  observation,  and  which  vet, 
when  brought  to  the  test  of  argument,  is  found  to 
be  a sound  one.  But  this  is  a point  which  must 
have  arisen  so  frequently  that  it  is  to  us  incredible 
that,  if  sound,  it  never  flhould  have  boon  taken. 

The  contention  of  the  defendants,  however,  is  not 
only  without  authority;  it  is  against  the  principle 
of  cases  decided  under  analogous  circumstances. 
It  should  seem  that,  if  there  had  been  but  one 
owner  of  the  Peter  Jebsen,  and  the  same  person 
had  been  sole  owner  of  the  Harold  Harfager  and 
of  the  S.Olaf,  the  profits  made  by  him  as  owner  of 
the  two  latter  could  not  be  deducted  from  the 
damages  sustained  by  him  as  owner  of  the  former. 

Yates  v.  Whyte  (4  Bing.  N.C.  272),  decided  that  a 
defendant  in  a collision  case  could  not  deduct  from 
the  amount  of  damnges  to  be  paid  by  him  a sura 
of  money  paid  to  the  plaintiff  by  insurers  in 
respect  of  Buch  damage.  It  may  be  said  tbat  the 
authority  of  this  case  is  not  direct,  bocause  the 
insurance  was  a contract  of  indemnity,  and  tho 
insurers  might  havo  recovered  over  from  the 
plaintiff.  The  decision  in  the  case,  however,  and 
in  that  of  Mason  v.  Sainsbury  (3  Dong.  61),  itself 
cited  with  approbation  in  Yates  v.  Whyte  {ubi  sup.) 
both  stand  on  grounds  independent  of  this  con- 
sideration. 

But,  whatever  weight  may  bo  due  to  this 
consideration,  the  case  of  Bradbum  v.  Great 
Western  Railway  Company  ( ubi  sup.),  cannot  be  so 
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qualified.  That  was  an  action  for  injuries  in  a rail- 
way accident : it  was  held  that,  in  estimating  the 
damages,  the  defendants  could  not  take  into 
account  the  amount  which  the  plaintiff  received 
from  an  accidental  insurance  policy.  There,  the 
contract  was  not  one  of  indemnity.  The  judges 
held  that  the  contract  into  which  the  plaintiff  had 
entered  was  that,  in  consideration  of  the  payment 
of  premiums,  he  (the  plaintiff)  should,  on  tho 
happening  of  a certain  event,  receive  a sum  of 
money.  The  event  happened,  and  tho  benefit  of 
the  contract  accrued  to  the  plaintiff  through  the 
defendants’  default.  But  the  benefit  could  not  be 
deducted  from  the  damages  for  which  tho  defen- 
dants were  liablo.  This  case  appears  to  us  to  be 
perfectly  well  decided,  and  to  be  in  point  against 
the  defendants  in  the  case  before  us.  Further- 
more, although  not  in  form,  it  is  in  substance  an 
attempt  to  set-off  against  joint  damage  a several 
benefit. 

We  wore  told  by  Mr.  Bowen,  in  a very  able 
argument,  that  he  relied  upon  a distinction, 
which  no  doubt  exists,  but  which  we  think  will  not 
avail  the  defendants,  between  partnerships  and 
corporations.  For  the  purposes  of  actions  for 
breach  of  contract,  part-owners  of  ships  who  are 
working  the  ship  together  for  profit,  are  in  the 
same  position  as  partners ; and,  where  partner- 
ships sue  for  breach  of  contract,  tho  damages 
must  be  confined  to  those  sustained  by  the  partner- 
ship ; the  joint  damage  only  can  be  considered.  It 
seems  to  follow  that  any  benefit  arising  out  of  tho 
breach  of  contract,  assuming  that  it  can  be  tuken 
at  all  into  account  in  reduction  of  damages,  must 
bo  a joint  benofit,  or  one  accruing  to  the  partner- 
ship. In  such  a case  as  that  put  in  argument,  of 
a gong  with  whom  a joint  contract  had  been  made 
being  dismissed  in  breach  of  it,  it  is  clear  enough 
that  tho  gang  can  sue.  It  was  held  in  tho  case  of 
tho  Tunbridge  Wells  dippers  ( Weller  v.  Baker, 
2 Wils.  414),  by  Lord  Chief  Justice  Wilmot  and 
the  Court  of  Common  Pleas  (see  p.  423)  that,  if  a 
stranger  disturbed  them  in  their  employment, 
they  were  all  jointly  concerned  in  point  of  interest, 
and  could  all  jointly  sue  in  an  action  on  the  case. 
It  follows  that  only  something  in  which  the  benefit 
was  joint  could,  if  anything  could,  be  considered 
in  reduction  of  damage.  If  tho  matter  now 
attempted  to  bo  set-off  in  substance  were  a set-off 
in  form,  there  would  be  no  room  for  tho  defendants’ 
contention ; for  a joint  debt  cannot  be  set-off 
against  a separate  demand,  nor  a separato  debt 
against  a joint  one.  Tho  benefit  here,  as  it  is  a 
gain  from  third  parties,  is  not  a set-off  ; but  the 
same  rules  of  sense  and  convenience  apply  as  if  it 
were. 

On  no  ground,  therefore,  do  we  think  th®  de- 
fendants entitled  to  sucoeed;  and  the  rule  must 
be  discharged. 

Buie  discharged. 

Attorneys  for  plaintiffs,  Lawless  and  Go. 

Attorneys  for  defendants,  Freshfields  and 
Williams. 


[Adm. 

COURT  OF  ADMIRALTY. 

Reported  by  J.  P.  Asimsall,  Esq.,  LUrrintor-at-Law. 

Thursday,  Feb.  4,  1875. 

The  Dunmore. 

Master  8 wages  — Disobedience  to  instructions  — 
Error  of  judgment—  For/ eiiare — Deduction. 
Where  a master  receives  instructions  to  take  tho 
balance  of  freight  due  at  the  end  of  a voyage  in 
cash,  or  by  bank  bill  upon  London,  and,  without 
sufficient  inquiry,  but  without  mala  jides  and 
rather  through  error  of  judgment , he  takas  a bill 
which  he  believes  to  be  ( but  which  is  no/)  a bank 
bill,  and  which  is  afterwards  dishonoured,  causing 
loss  to  his  owners,  this  negligence  or  disobedience, 
not  being  wilful,  does  not  work  a forfeiture  of  his 
wages,  nor  can  the  owners  claim  to  deduct  the 
amount  of  their  loss  from  his  wages. 

This  was  an  appeal  from  a decree  of  the  City  of 
London  Court  (Admiralty  Jurisdiction)  in  a cause 
of  wages  instituted  by  John  Harwood,  master 
mariner,  against  Messrs.  Adamson  and  Ronaldson, 
shipowners  in  tho  City  of  London,  tho  owners  of 
the  ship  Dunmore. 

The  plaintiff  was  engaged  on  the  19th  March 
1872  by  the  defendants  to  act,  at  “ fifteen  pounds 
per  month,”  as  master  of  the  Dunmore,  then 
lying  in  the  river  Tyne,  undor  charter  to  carry 
coals  from  the  Tyne  to  Buenos  Ayres.  By  this 
charter-party,  dated  the  18th  March  1872,  the  ship 
was  to  load  a full  cargo,  and  to  proceed  therewith 
to  Buenos  Ayres  and  ” deliver  the  same,  always 
afloat  into  craft  alongside  steamer  or  depdt  ship 
there,  as  may  be  directed  by  the  consignee,  being 
paid  freight  at  the  rate  of  o5t.  per  ton  of  20  cwfc. ; 
. . . tho  freight  to  be  paid,  one  third  on  sailing, 
less  5 per  cent,  for  all  charges,  and  balance  on 
delivery  of  the  cargo  in  cash  at  current  exchange, 
or  by  good  and  approved  bill  on  London  at  Bixty 
days’  sight,  at  captain’s  option.  The  captain  has 
to  receive  5Z.  gratuity.  . . . Tho  Bhip  to  be  ad- 
dressed at  the  port  of  discharge  inwards  only,  to 
the  freighters’  agent  free  of  commission.  . . . The 
owners  of  the  ship  to  have  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  and  demurrage.” 
This  charter-party  was  entered  into  betwoen  tho 
defendants  and  Gustav  Hermanni,  of  Hamburgh. 

Tho  ship  duly  loaded  hor  cargo  in  tho  Tyne,  tho 
charterer  being  the  shipper ; and  the  master,  on 
the  4th  May  1872,  signed  a bill  of  lading  for  654 
tons  llcwt.  of  coal,  ‘‘shipped  in  good  order  and 
condition  by  Gustav  Hermanni,  Hamburgh,”  and 
“ to  bo  delivered  in  the  like  good  order  and  con- 
dition, at  the  port  of  Buenos  Ayres,  unto  Messrs. 
Lamb  Brothors,  or  to  their  assigns,  they  pacing 
freight  for  the  said  coals,  aud  all  other  conditions, 
as  por  chartor-party.”  Tho  bill  of  lading  was  in- 
dorsed with  a receipt  by  the  master  for  the  sum 
of  5811.  16s.  bd.,  tho  amount  of  freight  agreed  by 
the  charter-party  to  bo  propaid  at  Newcastle. 

On  the  2nd  May  1822  the  defendants  wrote  to 
tho  plaintiff  at  Nowcastlo,  as  follows : 

Dear  Sir, — We  hare  no  letter  from  yon  this  morning, 
but  we  hope  you  will  get  away  to-morrow.  The  ship  is 
consigned,  a«  you  will  nee  by  the  charter,  to  charterer's 
agent  at  Bnenoe  Ayres,  inward*  only.  We  do  not  know 
their  names  yet,  but  shall  hare  thorn  in  a day  or  two,  and 
we  will  have  letter*  awaiting  you  at  their  office.  As 
there  is  no  chance  of  your  loading  out  again  at  Buenos 
Ayro*,  we  do  not  appoint  any  agent*  for  the  t easel  there. 
All  that  will  have  to  be  done  is  to  collect  the  balance  of 
inward  freight  and  disburse  the  ship,  remitting  ns  what 
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money  then  remains.  The  ship  is  free  of  commission  to 
charterer's  agents,  said  yon  will  bog  it  is  at  yoar  option 
to  take  the  balance  of  freight  in  oaeh  at  current  exchange, 
or  by  approved  bill  on  London.  You  most  do  which  you 
deem  beet ; but  \f  you  talc • a bill,  if  must  be  a bank  bill , 
it  being  a rule  with  us  that  all  remittanoee  are  to  be 
made  by  each  drafts.  Always  send  remittances  your- 
self ; first  of  the  draft  by  one  mail,  and  second  b*  mail 
following.  Our  idea  of  further  employment,  Ac.  (The 
rest  of  the  letter  is  immaterial  to  tho  present  case.) 

The  ship  duly  sailed  with  her  cargo,  and  arrivod 
in  Buenos  Avres  nil  safe  on  or  about  the  15th 
July  1872.  The  master  at  once  applied  to  Messrs. 
Larab  Brothers,  tho  consignees  named  in  the  bill 
of  lading,  for  instructions  as  to  delivery  of  tho 
cargo ; and  ho  was  referred  by  them  to  a Mr. 
Haase,  the  manager  of  the  River  Plate  General 
Trading  Company  in  Buenos  Ayres,  to  whom 
Messrs.  Lamb  said  the  cargo  belonged.  The  master 
applied  to  Mr.  Haase,  and  was  by  him  informed 
that  his  papers  relating  to  tho  cargo  (including 
the  bill  of  lading)  bad  not  arrived  from  England, 
but  that  ho  would  clear  tho  ship  at  tho  Custom 
House.  Mr.  Haase  accordingly  cleared  the  ship, 
and  the  master  commenced  discharging  cargo.  Mr. 
Haase  advanced  money  to  the  master  to  the  atnouut 
of  14GZ  for  disbursements,  but  would  not  pay  the 
whole  amount  of  freight  until  the  cargo  was  wholly 
discharged.  When  it  had  all  been  delivered,  the 
balance  due  for  freight  was  550Z.,  including  51. 
gratuity  due  to  the  master.  The  muster  applied 
to  Mr.  Haase  for  the  money  in  cash,  but  Haase 
offered  bills  drawn  by  himself  upon  The  River 
Plate  Trading  Company  (Limited),  No.  1,  Leoden- 
hall-street,  London.  The  master  told  Haase  that 
he  wanted  a bank  bill,  and  Haase  said  that  “The 
bill  is  on  my  bank  in  London.”  The  master  went 
to  the  British  consul  to  inquire  about  the  credit 
of  the  River  Plato  Trading  Company,  and  was  in- 
formed by  the  consul  that  “ they  were  a new  firm, 
and  he  knew  nothing  against  them,  but  they  were 
honourable  people.”  The  master  thereupon  took 
the  bill  offered  for  the  balance  of  freight,  and  re- 
mitted it  to  his  owners,  believing  it  to  be  a bank 
bill,  and  calling  it  “a  bank  draft”  in  his  letter  to 
them.  Ho  then,  in  accordance  with  hi*  instruc- 
tions, sailed  for  the  Mauritius,  where  he  arrived 
on  the  12th  Nov.  1872.  Whilst  there  ho  received 
letters  from  his  owners,  iuclosing  a printed  form  of 
instructions,  which  they  were  in  the  habit  of  issuing 
to  all  their  masters,  and  in  which  it  was  said, 
“ Make  all  remittances  by  bank  bills,  and  where 
practicable  Bend  remittances  yourself,  rather  than 
leave  agents  to  do  bo.  -The  only  exception  to  our 
request  always  to  remit  by  bank  bills  is  in  the 
case  of  the  port  of  New  York.  From  there  we 
take  the  drafts  of  first-class  houses  on  their  branches 
here.”  Ho  left  tho  Mauritius  with  his  Bhip,  and 
arrived  in  Calcutta  on  the  12th  Jan.  1873. 

The  bill  was  received  by  the  defendants  on  the 
30th  Sept.  1872,  and  was  immediately  presented  to 
the  River  Plate  Trading  Company  for  acceptance, 
but  they  refused  to  accept,  saying  that  Haase  had 
no  authority  to  draw.  Proceedings  were  taken 
against  them,  but  without  effect,  and  the  bill  was 
then  sent  out  again  to  Buenos  Ayres  for  presenta- 
tion to  Haase,  but  at  the  time  of  the  commence- 
ment of  this  cause  nothing  had  been  recovered  on 
it. 

On  the  25th  Oct.  the  defendants  wrote  to  the 
lain  tiff  at  Calcutta,  acknowledging  the  receipt  of 
is  letter  inclosing  the  draft,  and  saying : 

Is  your  latter  you  eail  it  a bank  draft,  but  it  is  do  euob 


thing.  It  in  on  a trading  company,  who  ref  a Be  to  honour 
it.  and,  as  far  as  we  can  see  at  preeent,  we  will  lose  the 
whole  of  the  money.  By  your  charter-party  yon  were  to  got 
bala  oe  of  fi  eight  in  caHh,  or  by  an  approved  bill,  at  your 
option.  Your  duty  then  was  clearly  to  have  got  the 
hard  oaah,  gone  to  the  beat  bank  in  Bnenoa  AyTes,  and 
have  bought  a bill  there.  That  would  really  have  been 
a bank  bill,  in  aooordanoe  with  onr  printed  instruction*, 
bo  plainly  set  forth ; and  bow  in  the  face  of  the  same  you 
send  na  such  n draft,  we  are  quite  at  a loss  to  conceive. 

On  tho  18th  Dec.  the  defendants  again  wrote  to 
the  plaintiff  a letter,  which  was  sent  by  a Captain 
Mitchell.  The  plaintiff  was  therein  informed  that 
he  must  handover  hiscommaud  to  Cant.  Mitchell, 
and  proceed  at  once  to  London  in  order  that  the 
plaintiff  might  see  the  defendants’  solicitor,  and 
give  the  latter  a " detailed  account  of  the  whole  of 
the  circumstances  connected  with  tho  550Z.  draft  ” 
which  the  plaintiff  took  and  advised  to  the  defen- 
dants “ as  a bank  bill.”  The  plaintiff  was  asked 
to  keep  down  his  travelling  expenses,  as  all  the 
extra  expense  of  bringing  him  home  was  “ clearly 
traceable  to  his  not  having  attended  to  tho  defen- 
dants' instructions.”  The  master  received  this 
letter  two  or  three  days  after  his  arrival  at  Cal- 
cutta, the  former  letter  having  been  there  on  his 
arrival.  The  plaintiff  at  once  left  for  London, 
where  he  arrived  in  the  first  week  in  March,  and 
at  once  put  himself  in  communication  with  the 
defendants  for  the  purpose  of  making  up  his  ac- 
counts and  assisting  them  in  recovering  on  the  5501. 
draft.  The  plaintiff  applied  for  his  wages,  and  the 
defendants  gave  him  107.  on  account. 

On  the  27th  March  1875,  he  delivered  them  an 
account  showing  wages  to  be  due  to  him  amounting 
to  1107.  15a.  The  defendants  refused  to  pay 
this  amount,  because  they  said  that  the  plaintiu 
was  indebted  to  them  for  the  550Z.  in  consequence 
of  his  negligence  in  the  matter. 

On  the  7th  April  the  plaintiff  had  an  interview 
with  the  defendants’  manager,  when  he  again 
applied  for  a settlement  of  his  account,  aud  for  a 
testimonial  they  had  promised  him,  and  for  his 
discharge.  The  defendants’  manager  said  that  the 
plaintiff  could  not  have  a settlement  of  his  account 
unless  he  signed  a letter  then  submitted  to  him, 
and  that  he  would  not  get  his  money  until  the 
money  on  the  bill  hod  been  paid.  Tho  letter  sub- 
mitted to  the  plaintiff  was  as  follows : 

London,  31,  I-eadenhall-street,  E.C., 
7th  April  1873. 

Messrs.  Adamson  and  Ronald  non. 

Gentlomon, — With  reference  to  the  balonoe  of  my 
account  os  master  of  the  ship  Dunnurre,  which  I have 
rendered  to  yon  ; as  also  to  the  supplemental  statement 
mode  out  by  you.  and  showing  721.  to.  9d.,  as  due  to  me, 
I hereby  agree  to  tho  oorrectnees  of  the  same,  and  further- 
more I abide  unconditionally  by  yonr  requirement,  that 
I shall  await  yonr  paving  me  the  same  until  you  receive 
20*.  In  the  pound  on  the  5501.  draft  drawn  by  Mr.  Haase, 
which  has  been  dishonoured,  and  whioh  I sent  to  you, 
believing  the  same  to  be  a bank  bill ; and  if  you  do  not 
get  20s.  in  the  pound,  then  I shall  have  no  claim  what- 
ever upon  you  in  respeot  of  the  eaid  balance  of  721. 6a.  9d. 

This  letter  tho  master  took  till  the  next  day  to 
consider  about,  and  then  went  to  the  defondants' 
office,  and  tho  defendant  Donaldson  signed  the 
testimonial  in  the  plaintiff’s  presence,  and  offered 
it  to  him  if  he  would  sign  the  letter.  The  plaintiff 
declined  to  sign  the  letter,  and  was  consequently 
unable  to  obtain  either  the  testimonial,  his  wages, 
or  his  discharge.  The  testimonial  was  as  follows  : 

We  hereby  oertify  that  Capt.  John  Harwood  has  had 
the  oommand  of  our  ship  Dunmore  for  twolve  mouths, 
ending  March  last.  We  have  found  him  striotly  boneet 
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and  Bobnr,  and  fully  believe  he  would  do  his  utmost  to 
give  satisfaction  to  his  employers.  Capt.  Harwood  was 
relieved  of  the  command  of  our  ship  in  consequence  of 
his  having  made  us  a remittance  quite  oontrary  to  our 
instructions,  but  we  fully  believe  he  did  so  from  want  of 
knowledge  and  (pod  judgment,  and  that  the  like  would 
not  happen  again  ; and  we  sincerely  trust  his  future 
prospects  may  not  be  prejudiced  by  bis  baring  lost 
command  of  the  Dunmore. 

Adamson  and  Ronaldson. 

The  plaintiff  then  went  for  another  voyage  in 
other  employ,  and  on  his  return  in  Sept.  1874  in- 
stituted the  present  suit. 

The  causo  came  on  for  hearing  in  the  City  of 
London  Court  ( before  R.  A.  Fisher,  Esq.),  on  the  29th 
Sept.  1874,  and  on  the  following  day  a decree  was 
given  for  tho  plaintiff,  the  court  holding  that  “ It 
appeared  from  the  charter-party  and  bill  of  lading 
that  the  captain  had  an  option  in  collocting  the 
freight.  Although  the  subsequent  letter  of  the 
defendants  limited  the  consideration,  yet  it  was  so 
large  that,  unless  mala  fides  was  shown  ou  the 
part  of  the  captain— and  this  the  defendants  had 
not  shown — the  captain  was  justified  in  the  course 
he  adopted.  In  tho  case  of  The  Atlantic  (Lush.  566 ; 
7 L.  T.  Rep.  N.  S.  617  ; 1 Mar.  Law  Cas.  0.  S.  274), 
Dr.  Lushington  held  tliat  dilatory  conduct  did  not 
forfeit  wages,  unless  mala  fide*  was  proved.  The 
printed  instructions  showed  that  the  defendants 
meant  that  when  the  captain  received  cash  for 
freight  he  should  remit  it  by  bank  bill,  and  not  by 
buying  a bill.  An  approved  bill  was  a bill  to 
which  no  reasonable  objection  could  be  taken : 
{Smith's  Mercantile  Law,  511.)  No  error  of 
judgment  works  a forfeiture  of  a master's  wages 
so  long  as  he  remains  in  command  of  the  ship : 
(The  Camilla,  Swabey,  312.)  The  question  of 
wages  would  bo  referred  to  the  registrar  to  ascer- 
tain the  amount  due  up  to  the  7th  April;  the 
amount  claimed  in  the  plaint  not  to  be  increased, 
and  the  master  not  to  be  allowed  the  51.  gratuity 
included  in  tho  5501.  bill.  The  proposed  testi- 
monial of  tho  defendants  showed  tnut  they  at  the 
time  viewed  the  conduct  of  the  plaintiff  as  an 
error  in  jndgment.” 

From  this  decree  the  present  appeal  was  brought 
by  the  defendants. 

Butt,  Q,C.  and  Webster  (A.  Cohen,  Q.C.,  with 
them),  for  the  appellants  (defendants  below). 
—The  plaintiff  has  been  guilty  of  a wilful  disobe- 
dience to  tho  orders  of  the  owners,  which  has 
caused  loss  to  his  owners,  and  has  in  consequence 
forfeited  his  wages.  The  amount  of  damage  caused 
to  owners  by  an  officer’s  or  seaman’s  negligence 
may  always  be  deducted  from  his  wages : 

The  New  Phaniee,  2 Hogg.  420 ; 

The  Roebuck,  ante,  p.  §67  ; 31  L.  T.  Rep.  N.  8.  274. 
[8ir  R.  Phillimore. — Does  such  conduct  as  this 
master  is  accused  of  work  a total  forfeiture  of 
wages?  In  The  Thomas  Worthington  (3  W.  Rob. 
128,  132),  speaking  of  the  forfeiture  of  wages  for 
misconduct,  Dr.  Lushington  says : “ The  principle 
applies  not  merely  to  contracts  between  masters 
and  owners,  and  between  owners  and  mariners, 
but  it  pervades  all  other  contracts  of  service  and 
hiring;  and  tho  only  difference  between  this  court 
and  other  courts  of  Taw  in  adjudicating  upon  Buch 
contracts  is,  that  in  this  court,  under  ordinary 
circumstances,  where  any  loss  has  been  sustained 
through  the  negligence  or  misconduct  of  the  ma- 
riner, the  amount  of  tho  loss  is  alone  deducted 
from  the  wages  of  suoh  mariner,  whereas  in  other 
courts  no  wages  would  be  recoverable  at  all. 


1 Casos,  indeed,  may  occur,  even  in  this  court, 
where  the  misconduct  may  be  of  so  gross  a descrip- 
tion that,  independent  of  any  actual  loss  sustained 
by  the  owners,  the  entire  forfeiture  of  wages  would 
ensue ; as,  for  instance,  if  a master  had  attempted 
to  commit  barratry ; or  if,  throughout  a voyage, 
he  had  shown  gross  incapacity,  or  had  been  con- 
stantly drunk.  In  either  of  these  cases  would  this 
court  oe  justified  in  pronouncing  for  any  part  of 
his  wages  under  the  contract  ? Unquestionably 
not,  and  if  any  such  case  came  before  me  I 
should  not  hesitate  for  a si  agio  moment  in  reject- 
ing his  claim  in  toto .”]  We  do  not  put  the  case 
as  ono  of  gross  misconduct,  but  as  one  of  disobe- 
dience to  orders  leading  to  loss.  By  the  old  law, 
freight  was  the  mother  of  wages,  and,  although  the 
law  is  now  altered,  still  how  can  a master  recover 
his  wages  when  he  by  his  own  negligence  destroys 
the  very  fund  out  of  whioh  his  wages  would  most 
naturally  be  drawn  P But,  even  if  the  court  should 
hold  that  there  was  no  wilful  disobedience,  the 
defendants  are  still  entitled  to  set-off  or  make  a 
counter  claim  in  respect  of  their  loss,  under  the 
Merchant  Shipping  Act  1854  (17  & 18  Yiot.  c 
104),  sect.  191.  At  common  law  a set-off  must  be 
a liquidated  sum,  but  it  has  always  been  the  prac- 
tice of  thiB  court  and  in  the  Admiralty  Registry  to 
allow  deductions  from  wages  in  respect  of  negli- 
gence resulting  in  loss  ; a fortiori , we  are  entitled 
to  deduct  losses  arising  from  direct  disobedience 
to  orders.  [Sir  R.  Phillimore. — You  must  carry 
your  argument  to  the  extent  that  an  honest  mis- 
take enures  to  a forfeiture  of  wages.]  It  is  not 
necessary  to  contend  that,  because  there  is  here  a 
disobedience,  whether  wilful  or  not.  [Sir  R. 
Phillimore. — Disobedience  to  orders  must  be 
either  wilful,  or  done  through  ignorance  and  hence 
a mistake.  If  it  is  wilful,  it  works  a total  forfeiture 
of  wages ; there  can  be  no  partial  forfeiture  in  such 
a case.  But  if,  on  the  other  hand,  the  disobedience 
was  a mere  mistake,  made  without  mala  fide*  and 
through  ignorance,  cau  that  be  said  to  work  even 
a partial  forfeiture?]  There  was  negligence  in 
not  obeying  the  written  instructions,  in  not  ascer- 
taining the  solvency  of  the  consignees,  and  in 
taking  the  bill  whoa  he  oould  easily  have  osertainod 
that  it  was  not  a bank  bill.  This  entitles  the 
defendants  to  olaim  to  set  off  their  loss  against  his 
wages.  [Sir  R.  Phillimore, — If  I were  satisfied 
that  tho  master  believed  that  this  bill  was  a bunk 
bill,  oould  you  contend  that  his  wages  were  for- 
feited P]  Certainly.  If  a master  neglected  to  reef 
his  sails  in  a gale  of  wind,  he  would  forfeit  his 
wages  pro  tanto.  Ho  contracts  to  have  not  only 
knowledge  as  a sailor  but  also  as  a competent 
manager  of  hiB  owner’s  affairs  abroad,  and  he 
ought  to  have  competent  knowledge  as  to  the 
safest  mode  of  making  remittances.  [Sir  R. 
Phillimore. — There  is  a wide  difference  between  a 
knowledge  of  seamanship  and  of  mercantile  affairs.] 
In  the  case  of  a mate  or  a seaman  that  might  be  so 
contended,  but  a master's  usual  business  is  to  look 
after  froight,  disbursements,  and  remittances,  and 
he  contracts  to  have  the  knowledge  requisite  to 
conduct  the  ship's  business  for  the  benefit  of  his 
owners.  • 

Francis  Turner,  for  the  respondent  (plaintiff 
below).  — By  the  charter-party  the  balance  of 
freight  is  to  tie  paid  by  approved  bill ; in  the  in- 
structions the  master  ib  only  to  take  a bank  bill ; 
considering  this  variance,  could  the  master  have 
reasonably  refused  an  approved  bill  and  demanded 
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a bank  bill  or  cash  P An  “ approved  bill  ” means 
a bill  to  which  no  reasonable  objection  can  be 
taken  ( Ilodgson  v.  Davie*,  2 Camp.  -MW),  and  the 
master  in  the  present  case  made  inquiries  before 
taking  the  bill  whether  any  reasonable  objection 
could  be  taken  to  it ; and,  moreover,  he  bond  fide 
believed  that  the  bill  was  a “bank  bill”  drawn 
upon  the  drawer's  bank  in  Londou.  The  person 
to  whom  the  goods  were  delivered  was  named  to 
the  master  by  the  consignees  named  in  the  bill  of 
lading,  and  he  had  every  reason  to  believe  in  the 
bona  Jules  of  the  transaction.  There  was  no  wilful 
disobedience  or  misconduct ; at  most  there  was  an 
error  of  judgment.  But  error  of  judgment,  occa- 
sional misconduct,  or  even  drunkenness,  will  not 
work  a forfeiture  of  wages  : 

The  Camilla,  Swabey,  312  ; 

The  Atlantic,  Lush.  560. 

But  even  supposing  there  was  wilful  disobedience, 
as  contended,  there  was  a clear  condonation  of  it 
by  the  conduct  of  the  defendants  after  they  re- 
ceived the  draft;  they  never  discharged  the 
plaintiff  until  the  following  April.  Moreover,  they 
are  actually  proceeding  upon  this  bill  at  the  pre- 
sent time;  if  they  should  recover  either  upon  the 
bill  or  upon  the  charter-party,  upon  which  they 
can  sue  if  they  like,  the  plaintiff  would  be  clearly 
entitled  to  his  wages,  as  there  would  then  be  no 
loss  to  the  defendants.  Can  he  bo  said  to  have 
forfeited  his  wages  in  respect  of  a loss  which  is  not 
et  clearly  established  ? If  they  recovered,  would 
is  right  of  action  revive  P Ho  is  at  any  rate  en- 
titled to  his  wages  so  long  as  he  remained  in  com- 
mond  of  the  ship,  because  his  service  was  an  actual 
service  rendered,  and  the  wages  accrued  due  at 
the  end  of  each  month  of  his  service  : 

Button  7.  Thomson,  L.  Rep.  4 C.  P.  350  : 3 Mar.  Law 
Cm.  O.  S.  231. 

Butt , Q.G.,  in  reply. 

Sir  R.  Phillimokk.— I think  I should  do  very 
wrong  if  1 were  to  disturb  the  sentence  of  the 
oourt  below  in  this  case,  I should  be  running 
counter  to  the  principles  which  underlie  the  various 
precedents  cited. 

I am  of  opinion,  moreover,  that  this  is  not 
a case  of  wilful  disobedience  on  the  part  of 
the  master  to  the  orders  of  his  owners.  He 
received  instructions,  according  to  the  charter-, 
party,  that  the  cargo  was  to  be  delivered  for  cash, 
41  freight  to  be  paia  one-third  on  sailing,  &c.,  and 
balance  on  delivery  of  the  cargo  in  cash  at  current 
exchange,  or  by  approved  bill  on  London.”  Then, 
after  that,  he  received  a letter  of  instructions,  in 
which  it  is  stated  : “ The  ship  is  free  of  commis- 
sion to  charterers*  account.  It  is  at  your  option  to 
take  the  balance  of  freight  in  cash  at  current  ex- 
change, or  by  approved  bill  on  London.  You  must 
do  what  you  deem  best ; but  if  you  take  a bill  it 
must  be  a bank  bill,  it  being  a rule  with  us  that 
all  remittances  are  to  be  made  by  draft.”  Now  in 
this  case  the  roaster  was  admitted  to  bo  an  honest, 
respectable,  and  reputable  officer  in  every  respect ; 
and  wo  have  it  admitted  by  counsel  for  the  appel- 
lants that  the  master  acted  as  he  did  without  anv 
mala  Jules.  He  goes  to  a person  named  to  him  by 
the  consignee  at  Bunnos  Ayres.  Ho  first  obtains  a 
certain  sum  of  money,  and  then  ho  takes  a bill 
drawn  on  the  River  Plate  General  Trading  Com- 
pany (Limited),  No.  1,  Leaden  hall-street,  London ; 
and  the  mistake  he  has  made  is  in  considering 
that  the  compnny  which  was  at  No.  1,  Leadcnhall- 
street  was  a bank.  That  is  ono  mistake  that  he 


made  ; he  also  made  another  mistake  in  not  making 
sufficient  inquiries  before  he  took  the  bill  from 
Haase.  It  appears  that  he  went  to  the  British 
Consul,  who  advised  him  that  from  such  informa- 
tion as  he  (the  British  Consul)  possessed,  the  com- 
pany were  respectable  people,  and  that  he  knew 
nothing  itguinst  them,  from  which  the  master  in- 
ferred that  the  bill  would  probably  be  honoured  in 
due  time.  He  was  no  doubt  incautious,  but  under 
these  circumstances  the  master  took  the  bill,  which 
was  subsequently  dishonoured. 

Now  I do  not  understand  by  the  evidenoo 
in  the  case  that  the  proceedings  are  abandoned 
in  respect  of  the  bill,  and  it  may  be  that  some 
one  may  after  all  be  made  responsible  upon 
it.  But  be  that  as  it  may,  I am  clearly  of 
opinion  that  I ought  to  aot  within  the  principles 
uniformly  applied  in  such  cases  where  it  is 
sought  to  establish  a forfeiture  of  wages  by  means 
of  a set-off  against  the  master.  I am  clearly 
of  opinion  that  I should  be  running  counter  to  all 
these  cases  if  I were  to  hold  that  this  man,  who 
was  acting  bond  jide,  was  not  eutitlod  to  his  wages, 
the  utmost  charge  against  him  being  that  he  was 
not  so  intelligent  as  he  might  have  been.  If  I were 
to  do  that  1 should  be  running  counter  to  the 
principle  on  which  all  such  cases  in  this  court  are 
decided,  and,  therefore,  I dismiss  this  appeal  with 
costs.  Apveal  dismissed. 

Solicitor  for  the  appellants,  Howland  Miller. 

Solicitor  for  the  respondent,  Edward  Lowther . 


Friday,  Jan.  29, 1875. 

Tub  Thames. 

Collision — Ship  forced  into  collision  by  wrongful 
act  of  third  party — Liability. 

Where  a steamship,  in  order  to  avoid  collision  with 
another  shiv,  is  obliged  by  the  wrongful  act  of 
that  other  ship  to  take  measures  which  bring  her 
into  collision  with  a third  shiv,  without  any  neg- 
ligence on  her  own  part,  the  Court  of  Admiralty 
will  not  hold  her  responsible  for  the  damage  to  the 
injured  vessel. 

Seville,  that  the  owners  of  the  injured  vessel  should 
proceed  against  the  original  wrongdoer. 

This  was  a consolidated  cause  of  damage,  insti- 
tuted on  behalf  of  Messrs.  John  and  Edward 
Aylesford,  in  the  county  of  Kent,  shipowners,  tho 
owners  of  tho  sailing  barge  Volunteer,  and  on 
behalf  of  the  master  and  crew  thereof,  and  also  on 
behalf  of  tho  cargo  lately  laden  on  board  the  said 
vessel,  against  the  screw  steamship  or  vessel 
Thames,  and  against  the  owners  of  the  said  screw 
steamship  or  vessel  Thames,  the  defendants  in  this 
cause,  intervening. 

The  plaintiffs’  petition  was  as  follows  : 

1.  Shortly  after  noon  on  the  15th  Oct.  1874,  the  Bailing 
barge  Kohtnfeer,  of  37  tone  register,  manned  by  two 
hands,  and  bound  from  the  Medway  to  Vauxhall  with  a 
cargo  of  bricks,  was  at  the  entrance  of  Halfway  Reach, 
in  the  River  Thames. 

2.  The  wind  at  such  a time  was  about  south,  and 
blowing  a fresh  breeexe;  the  weather  was  fine  but 
cloudy,  and  the  tide  wae  nearly  half-flood,  and  of  the 
force  of  abont  four  knots  per  hour.  The  Folunfeer  was 
under  mainsail,  topsail,  foresail,  small  jib,  and  mi  ten,  and 
was  sailing  at  the  rate  of  about  six  knots  an  hour,  heading 
about  north.  Another  sailing  barge,  called  the 

was  also  nailing  up,  and  was  on  the  port  tide  of  the  rolva- 
Uer , and  distant  about  one  length  from  her ; and  another 
Bailing  barge,  called  the  Two  Sisters,  was  also  sailing  np, 


MARITIME  LAW  CASES. 


513 


Adm.] 


*ri  wm  ah.'vl  of  tbo  Volunteer,  and  distant  about  fonr 
or  fivo  lengths  from  her. 

3.  At  atioh  time  the  above-named  screw  steamer  Thames, 
which  was  coming  down  the  said  river  under  steam,  ran 
against  tho  Two  Sisters,  and  caused  immediate  danger  of 
collision  with  the  Alfreda.  The  helm  of  the  Alfreda  was 
thereupon  put  a port,  and  the  helm  of  the  Volunteer  was 
thereupon  ported,  but  the  Thames  struck  the  Alfreda t 
causing  her  to  sink,  and  came  on  and  with  her  stem 
struck  the  Folunleer  on  her  port  quarter,  and  caused  her 
to  sink  with  her  cargo. 

4.  The  said  collision  with  tho  Folttnfscrwas  occasioned 
by  the  negligent  and  impropor  navigation  of  the  Thames. 

5.  The  said  collision  was  not  in  any  way  occasioned  by 
any  neglect  on  the  part  of  I hose  on  Doard  the  Tofu  nicer. 

Tho  defendants’  answer  was  as  follows : 

1.  In  tho  morning  of  the  15th  Oct.  1874,  the  screw 
steamship  Thames,  of  tons  register,  snd  having  a 
crow  of  hands,  left  Battlebridge  Pier,  in  the  River 
Thames,  bound  for  Swansea. 

2.  About  noon  of  tbe  same  day  the  Thames,  in  the 
eourso  of  her  said  voyage,  was  approaching  denningtree 
Point,  in  tho  River  Thame*,  ana  proceeding  along  the 
south  or  starboard  shoro.  The  weather  was  fine,  with  a 
moderate  breeze  from  about  south-west  by  south.  The  tide 
was  early  flood.  The  Thames  was  proceeding  under  easy 
steam  only,  and  making  abont  four  knots  an  hour.  A 
vigilant  look-out  was  being  kept  on  board  her. 

3.  In  these  circumstances  those  on  board  the  Thames 
observed  several  barges  at  anchor  on  the  south  or  star- 
board aide  of  the  river  ; three  sailing  barges,  to  wit,  the 
Txeo  Sitter#,  the  A Ifreda,  and  the  Volunteer,  coming  up  tho 
river,  with  the  wind  freo,  bearing  about  throe  points  on 
the  port  bow  of  the  Thames.  Those  on  board  the  Thames 
were  prepared  to  pass  tbe  said  sailing  barges  on  their 
port  hano.  but  the  headmost  of  tho  said  sailing  bargos, 
the  Tiro  Sisters,  suddenly  starboarded  her  helm  and  threw 
herself  across  the  course  of  the  Thames . Tbe  helm  of  the 
Thames  was  thereupon,  and  in  order  to  avoid  a collision 
with  the  Two  Sisters,  starboarded,  and  her  engines  were 
stopped  and  reversed  full  speed,  and  those  on  board  the 
other  sailing  barges,  the  Alfreda  and  the  Volunteer,  wero 
hailed  to  starboard  tbeir  helms.  The  Tiro  Sisters  struck 
the  Emma,  the  headmost  of  the  barges  at  anohor,  was 
taken  aback,  mado  sternboard,  and  came  into  slight  colli- 
sion  with  the  Thames  on  her  starboard  aide  forward.  The 
Alfreda  ai.d  the  V olunteer  ported  their  helms  instead  of 
starboarding  them,  and  though  the  helm  of  tho  Thames 
was  thereupon  pnt  hard  aport  to  ease  the  Mow,  sho  came 
into  collision,  first  with  the  Alfreda  and  then  with  the 
Volunteer,  striking  the  latter  on  her  port  quarter  with 
the  stem,  and  tbe  Volunteer  shortly  afterwards  sank. 

4.  Save  as  hereinbefore  appears,  the  sevorol  allega- 
tions contained  in  the  petition  are  untrno. 

5.  The  collision  aforesaid,  and  the  damage  oonseqnent 
thereon,  are  primarily  attributable  to  the  improper  navi- 
gation of  tho  Two  Sisters. 

6.  If  and  so  far  as  the  collision  and  damage  aforesaid 
are  not  attributable  to  the  improper  navigation  of  tho 
’/Vo  Sisters , they  are  attributable  to  tbo  improper  navi, 
gation  of  the  Alfreda  or  the  Voluntssr.  or  both  oi  them. 

7.  No  blame,  in  respect  of  tho  collision  and  damage 
aforesaid,  is  attributable  to  the  Thames,  or  to  any  of 
those  on  board  her,  who  did  their  utmost  to  prevent  the 
said  collision  and  damn  go. 

Tho  plaintiffs  replied,  traversing  tho  allegations 
of  tho  answer,  and  alleging  that  “ tho  alteration, 
if  any,  in  tbe  course  of  the  'Two  Sisters  was  made  in 
order  to  avoid  immediate  danger  of  collision  caused 
by  tho  negligent  navigation  of  the  Thames 

Evidence  was  called  on  both  sides,  tho  effect  of 
which  is  sufficiently  stated  in  the  judgment. 

Milward, . Q.O.  {E.  C.  Clarkson  with  him),  for 
tho  plaintiffs. — Even  admitting  that  tho  Two  Sisters 
did  wrong,  what  justification  is  that  for  tho  Thames 
running  into  tho  Volunteer  ? [Sir  R.  Phillimork. 
— Is  that  the  question  ? Did  not  tho  Two  Sisters  do 
an  act  which  forced  tho  Thames  to  take  the 
course  she  did  ?]  Even  if  tho  Thames  was  so 
forced,  that  would  afford  no  justification  for  tho  in- 
juries inflicted  upon  tbe  barge.  [Sir  R.  Piiilumorb. 
Vol.  JL.  N.S. 


[Adm. 


— Tho  Two  Sisters  would  bo  considered  as  a wrong- 
doer,  and  os  having,  by  her  wrongful  act,  brought 
about  tho  collision.  If  she  was  to  blame,  ought 
not  tho  proceedings  to  have  been  taken  against 
her?]  I Bubmit  not,  so  far  as  tho  plaintiff  was 
concerned,  because  they  would  have  no  remedy 
against  the  Two  Sisters ; her  wrong  was  done  to  tho 
Thames.  Tho  plaintiffs  aro  entitled  to  recover 
against  tho  res  doing  the  injury,  leaving  the  defen- 
dants to  their  remedy  over  against  the  Twit  Sisters. 
fcio  far  os  the  plaintiffs  are  concerned,  thry  arc  not  in 
any  way  to  blame,  and  they  have  Buffered  injury 
at  the  hands  of  tho  defendants’  ship ; the  plaintiffs 
ought  not  to  be  forced  to  inquire  into  the  cause  of 
the  defendants’  ship  going  out  of  her  eourso  and 
violating  the  rules  of  navigation.  But  I further 
submit  that  tho  Two  Sisters  was  not  to  blame,  and 
that  tho  Thames  was  negligent  in  not  straighten- 
ing down  the  rivor  after  sho  starboarded  for  tho 
Two  Sisters. 

Tho  Admiralty  Advocate  (Dr.  Deane,  Q.C.,  W. 
G.  F.  Phillimore  with  him),  for  the  defendants. — 
The  defendants  aro  not  bound  to  justify  their  act; 
the  onus  lies  upon  tho  plaintiffs  to  show  that  tho 
defendants  aro  wrongdoers.  They  have  only  suc- 
ceeded in  establishing  that  tlio  Two  Sisters  was  a 
wrongdoer.  Tho  Thames  must  have  starboarded, 
or  have  run  over  the  Two  Sisters.  Tho  Thame*  was 
bound  to  avoid  collision  with  tho  Two  Sisters , if  pos- 
sible, and  if,  in  so  doing,  she  unavoidably  ran  into 
other  vessels,  she  is  not  responsible.  A vessel 
having  got  into  danger  through  no  fault  of  her 
own,  and  endeavouring  to  extricate  herself  from  it, 
is  not  to  blame  if  she  comes  into  collision  with 
another  vessel  in  her  ondeavours  to  avoid  tho 
danger. 

The  Thorneley.  7 Jur.  659  ; 

The  Venus,  Pritchard’s  Digest,  vol.  1,  p.  129. 

The  action  ought  to  have  been  brought  against 
tho  primary  wrongdoer. 

Milward,  Q.C.,  in  reply. 

Sir  R.  Phillimore  : — This  is  n case  of  colli- 
sion between  a sailing  bargo  called  tho  Volunteer 
and  a screw  steamer  called  tho  Thames.  It  hap- 
pened about  noon  upon  tho  15th  Oct.  of  last  year, 
therefore  in  broad  daylight.  The  place  of  collision 
appears  to  be,  as  fur  as  can  bo  accurately  described, 
a littlo  off  what  is  called  tho  Jcmiingtrcc  Point, 
Halfway  Reach.  The  direction  of  the  wind  was  to 
tho  south.  Tho  flood  was  running  about  four 
knots,  which,  with  reference  to  the  argument  made 
as  to  the  speed  of  the  steamer,  is  not  unimportant. 
The  steamer  was  going  down  tbo  Thames,  tho 
Volunteer  was  going  up  the  river  under  full  sail. 

Tho  first  question  I nave  put  to  the  Brethren  of 
the  Trinity  House,  which  appeared  to  mo  very 
important  to  determine  in  this  case,  was,  whether 
in  their  judgment  tho  steamer  was  to  blame  for 
the  manner  in  which  sho  was  going  down  the 
Thames,  in  reference  to  tho  distance  from  tho 
shore  and  the  course  sho  was  pursuing.  They  nro 
clearly  of  opinion,  and  I agree  with  them,  that  sho 
was  right  in  coining  down  the  Thames  in  that  way, 
without  meaning  to  go  inside  the  barges  that  wero 
at  anchor. 

Tho  next  point  in  tho  case  to  consider  m 
this:  She  being  in  her  right  eourso  which  sho 
was  pursuing,  saw  before  her,  soon  after  rounding 
tho  point,  or  about  rounding  the  point,  three  barges, 
the  Two  Sisters,  tho  Alfreda,  and  tho  Volunteer. 
Tho  Two  Sister*  was  the  foremost  barge,  and  tho 
Alfreda  aud  Volunteer  were,  in  my  judgment* 

2 L 
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practically  to  be  considered  for  tho  purpose  of  this 
lodgment  as  almost  one  barge.  The  distance 
between  the  two  was  not  above  half  a cable,  though 
it  is  not  very  accurately  stated,  and  it  is  rather 
difficult  to  be  precise  on  a question  of  distance  or 
time  in  a case  of  this  description.  Now,  the  state- 
ment upon  the  part  of  the  steamer  is,  that  she  was 
steadily  pursuing  her  course  when  the  foremost  of 
these  barges,  namely,  tho  Two  Sitters,  starboarded 
her  helm,  crossed  her  bows,  and  ran  into  another 
barge  that  was  at  anchor  called  the  Emma ; the 
steamer  was  therefore,  she  soys,  compelled  by  this 
improper  conduct  on  the  part  of  the  Two  Sisters 
to  starboard,  in  order  to  avoid  running  over  her. 
The  effect  of  this  was  that  sho  Btrock  her  lightly, 
but  ran  on  the  next  barge,  the  Aifreda,  and  did 
her  serious  mischief,  cutting  her  stern  off,  and 
then  into  the  Volunteer,  which  she  sank. 

Now  tho  question,  in  my  judgment  of  tho 
gravest  importance  to  a right  decision  of  this 
case  is,  whether  tho  Tico  Sisters  was  to  blame 
for  tho  first  collision,  or  whether  tho  Thames 
was  to  blame.  Wo  have  no  evidence  from  the 
Two  Sislers  at  all.  We  have  evidence  as  to 
what  she  did  from  other  vessels,  but  no  evi- 
dence from  the  barge,  the  Two  Sisters,  her- 
self; and  if  I had  any  doubt  upon  the  matter, 
after  the  evidence  proved,  I should  consider  that 
it  was  my  duty,  looking  to  the  pleadings  in  the 
case,  and  the  facts  of  the  case  generally,  to  hold 
that  it  waB  incumbent  upon  the  plaintiff  in  this  case 
to  have  produced  evidence  from  on  board  the  Two 
Sisters  if  they  seriously  thought  they  could  con- 
tend with  success  that  tho  Thames  was  to  blame, 
and  not  the  Two  Sisters  for  the  first  collision.  They 
have  not  dono  so.  But  I am  satisfied  upon  the  evi- 
dence, and  so  are  tho  Elder  Brethren,  that  the  Two 
Sisters  was  alone  to  blame  for  this  first  colli- 
sion. 

Tho  next  queston  to  be  considered  is  what  was  the 
state  and  condition  in  which  the  Two  Sisters  placed 
the  steamer  by  her  own  improper  manamvre?  And 
it  has  boen  argued,  as  a very  important  part  of  the 
case,  that  even  admitting  the  Two  Sisters  to  bo  to 
blame,  it  was  still  the  duty  of  tho  Thames  to  have 
straightened  and  gono  under  her  helm,  aud  that 
then  the  course  pursued  by  tho  Aifreda  and  the 
Volunteer  of  porting  their  helms  would  have  been 
perfectly  right.  There  is  no  doubt  that  the 
Aifreda  and  the  Volunteer,  apart  from  the  con- 
sideration of  tho  previous  collision  with  the  Two 
Sisters,  did  right  in  porting  their  hclmH ; but 
that  is  not  the  question ; it  is  whether  the  Thames 
did  wrong,  or  whether  the  plaintiffs  have  made 
out  the  case  that  the  Thames  was  tho  wrongdoer, 
as  they  are  bound  to  do.  This  is  a matter  very 
much  for  tho  Elder  Brethren  of  tho  Trinity  House 
to  decide,  taking  into  consideration  the  short 
distance  between  the  barges,  the  timo  and  space, 
the  state  of  the  tide,  that  the  Volunteer  was  on  the 
starboard  bow  of  tho  Thames,  and  tho  Btato  of  the 
wind.  They  are  clearly  of  opinion  that  there  was 
no  possibility  for  the  Thames  to  have  recovered 
herself  in  tho  short  period  of  time  that  intervened 
after  the  collision  with  the  Two  Sisters. 

Therefore  I am  brought  to  the  conclusion  that 
the  collision  which  afterwards  happened  with  tho 
Volunteer,  namely,  by  the  bow  of  the  Thames  going 
into  the  port  quarter  of  the  Volunteer  was  not  a 
consequence  of  bad  navigation  on  the  part  of  the 
Thames,  or  of  any  misconduct  on  her  port ; it  was 
the  necessary  consequence  produced  by  the  wrong 


manoeuvre  of  the  Two  Sisters  in  the  manner  I 
have  described. 

1 therefore  pronounco  that  the  plaintiffs  have  not 
made  out  that  the  Thames  was  the  wrongdoer  in 
this  case,  and  I dismiss  her  from  all  further  observ- 
ance of  justice,  and  condemn  the  parties  pro- 
ceeding in  costs. 

Solicitors  for  tho  plaintiffs,  Ingledew,  Inee,  and 

Greening . 

Solicitors  for  tho  defendants,  Loicless  and  Co. 


Jan.  22,  28,  and  30,  and  Feb.  4 and  18,  1873. 
Tin  Emilies  Marie. 

Breach  of  contract  of  carriage — Short  delivery  of 
cargo — The  Mersey  Docks  Acts  Consolidation 
Ad  1838,  sects.  35  and  36  — Master  porters  — 
Liability. 

The  Mersey  Docks  Acts  Consolidation  Act  1858, 
sect.  36,  making  the  master  porters,  appointed 
Wider  that  Act  to  discharge  cargoes  in  the  Mersey 
Docks,  responsible  fur  any  loss,  damage,  or  injury 
sustained  by  the  cargoes  discharged  by  tltem 
during  the  receiving,  weighing,  and  loading  off 
by  the  master  porters  or  their  servants,  does  nut  in 
any  way  discharge  the  shipowner  from  his  lia- 
bility existing  before  he  delivers  to  the  master 
porter , and  his  responsibility  for  short  delivery 
remains  unaffected  oy  tho  Act. 

An  assignee  of  a bill  of  lading  may  have  a better 
right  against  the  shipowner  to  recover  for  breach 
of  the  contract  of  carriage  than  the  assignor. 

An  assignee  of  a bill  of  lading,  who  has  given  valu- 
able consideration  without  notice  of  any  arrange- 
ment between  the  shipper  and  the  various  con- 
signees giving  priority  to  the  holders  of  the  other 
bills  of  lading  in  the  case  of  short  shipment  of 
cargo  shipped  in  bulk,  may  claim  from  the  ship- 
owner full  delivery  of  the  cargo  specified  in  his 
bill  of  lading,  even  though  the  arrangement  has 
been  made  without  the  privity  of  the  shipowner, 
and  the  master  has  indorsed  the  bill  of  lading 
with  the  words  11  weight  unknown 

A letter  written  by  an  assignor  of  a bill  of  lading  to 
his  assignee,  informing  the  latter  that  the  bank- 
ruptcy of  the  shipper  and  consignor  ( who  had 
indorsed  to  the  assignor)  may  possibly  interfere 
with  the  proceeds  of  the  shipment,  so  far  as  the 
assignor  is  concerned,  and  that  he  thinks  it  best 
to  prevent  the  possibility  of  a hitch  to  send  the 
bill  of  lading  for  the  assignee  to  deal  with,  the 
latter  having  advanced  money  thereon,  is  not  such 
a notice  as  will  oblige  the  assignee  to  make  in- 
quiries as  to  the  quantity  of  ami  the  various 
rights  to  the  cargo,  so  as  to  Lind  the  assignee 
with  constructive  notice  of  any  arrangement  be- 
tween the  shipper  and  various  consignees , giving 
priority  to  the  holders  of  other  bills  of  tailing 
in  the  case  of  short  shipment. 

Tho  rights  of  an  innocent  holder  of  a bill  of  lading 
are  not  affected  by  the  fact  that  the  master  sign'd 
as  agent  for  the  charterers,  unless  the  holder  has 
notice  of  the  charter-party,  or  that  the  master 
signed  in  that  capacity. 

A bill  of  lading  assigned  in  part  payment  of  a debt 
already  due  from  the  assignor  to  the  assignee,  is 
assigned  for  valuable  consideration. 

Semite,  the  High  Court  of  Admiralty  has  jurisdic- 
tion to  proceed  in  rem  against  a ship  for  breach 
of  contract,  within  the  meaning  of  the  Admiralty 
Court  Act  1861  (24  Viet.  c.  10),  sect.  6,  although 
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that  breach  is  committed  by  one  of  the  part  owners 

of  the  ship  only  (the  matter),  and  for  which  the 

other  part  owners  would  not  be  responsible. 

This  was  a cause  of  breach  of  contract  for  short 
delivery  of  cargo,  instituted  under  the  6th  section 
of  the  Admiralty  Court  Act  1861,  by  James  Hall, 
Robert  Hartley  Bower,  James  Robinson  Pease, 
and  George  Augustus  Duncombe,  bankers,  of 
Beverley,  Yorkshire  (Hall,  Bower,  and  Co.), 
against  the  above-named  vessel,  and  Emilien 
Aubin  and  others,  her  owners  intervening. 

The  plaintiff's  petition,  so  far  as  material,  was 
as  follows : 

1.  On  or  about  the  27th  Aug.  1874,  forty  tons  of  palm 
kernels  wero  shipped  on  board  the  Bmilien  Marie  at 
Lagos,  on  the  coast  of  Africa,  to  be  carried  to  Liverpool. 

2.  The  master  of  the  Bmilien  Maris  signed  a bill  of 
lading  for  the  said  palm  kernels,  whereby  ne  undertook 
to  deliver  the  same  at  Liverpool  to  tho  order  of  D.  Chinery. 

3.  Tho  plaintiffs,  at  tho  time  of  the  short  delivery 
hereinafter  mentioned,  and  thenceforward  to  the  com- 
mencement of  this  snit,  were  the  owners  of  the  said  palm 
kernels,  and  tho  holders  for  value  of  tho  said  bill  of 
lading. 

4.  The  Bmilien  Marie  haring  arrived  at  Liverpool,  the 
plaintiffs  cansed  the  said  bill  of  lading  to  be  presented  to 
tho  master,  but  tho  only  cargo  delivered  oat  to  the  plain- 
tiffs was  a boat  three  tons  of  palm  kernels  and  sweepings ; 
and,  exoept  as  aforesaid,  the  plaintiffs  have  been  unable 
to  obtain  delivery  of  the  palm  kernels  to  which  they  are 
entitled  under  tho  said  bill  of  lading. 

5.  Tho  said  deficiency  was  canned  by  the  negligence, 
and  misconduct,  and  breach  of  contract,  and  broach  of 
doty  on  tho  part  of  the  owners  or  of  their  servants  or 
agents. 

6.  The  value  of  tho  portion  of  the  said  cargo  which  is 
deficient  is  6001.,  or  thereabouts. 

7.  No  owner  or  part  owner  of  the  said  vessel  is  domi- 
ciled in  England  or  Wales. 

Tbe  defendants’  answer,  so  far  os  is  material, 
was  as  follows : 

1.  In  or  abont  tbe  month  of  Ang.  1874,  a quantity  of 
palm  kernels,  in  bulk,  was  shipped  on  board  tho  above- 
named  vessel,  Bmilie a Marie,  at  Lagos,  by  or  on  behalf 
of  the  African  Barter  Company  (Limited.)  Thrco  bills  of 
lading  respectively  in  quadruplicate,  copies  whereof  are 
hereto  annexed,  marked  respectively  A,  B,  and  C,  were 
presented  by  the  said  shippers  to  the  master  of  the  said 
voesel,  in  respect  of  such  shipment  for  bis  signature,  th>* 
copy  marked  C being  a copy  of  tho  bill  of  lading  mentioned 
in  tne  petition.  The  said  master,  not  knowing  the  weight 
of  the  said  shipment,  wrote  on  each  of  the  said  bills  of 
lading,  before  signing  tho  same,  tho  words  “ weight  un- 
known," and  signed  and  delivered  tho  same  et  tho  dates 
respectively  appearing  thereon.  The  quantity  of  palm 
kernels  so  shipped  was  ranch  less  than  140  tons,  the 
aggregate  quantity  represented  by  the  said  bills  of  lading 
to  have  been  shipped  on  board  tbe  said  vessel. 

2.  The  master  of  the  said  vessel  signed  the  said  bill 
of  lading,  mentioned  in  tho  petition,  without  there  being 
any  palm  kernels  on  board  the  Raid  vessel,  save  a very 
small  quantity,  namely,  abont  throo  tons,  to  meet  the 
same,  and  the  said  master  hail  not  any  authority  to  sign 
or  deliver  tho  said  bill  of  lading. 

3.  Save  as  herein  appears,  the  defendants  deny  the 
trnth  of  the  allegations  contained  in  articles  1 and  2 of  the 
said  petition. 

4.  The  said  vessel  subsequently  left  Lagos  with  the 
said  palm  kernels,  and  with  other  palm  kernels  and  other 
goods  on  board  her,  and  arrived  therewith  at  Liverpool, 
and  entered  and  nsed  for  the  discharge  of  her  cargo  the 
George’s  Dock,  being  a usual  and  proper  place  of  dis- 
charge, and  being  a dock  belonging  to  or  under  the 
management  of  "Tho  Board,”  as  defined  by  sect.  S of 
The  Mersey  Docks  Acts  Consolidation  Act  1858,  and  being 
an  open  dock,  as  defined  by  the  said  section. 

5.  The  said  vessel  haring  on  board  her  goods  belonging 
to  more  than  one  owner  or  consignee,  all  the  goods  on 
board  her  had,  under  and  by  virtue  of  tho  provisions  of 
the  said  Act,  and  of  The  Mersey  Docks  and  Harbour 
Board  Act  1800,  and  Tbe  Mersey  Docks  (Corporation 
Purchase)  Act  1861,  and  the  bye-laws  made  nnder  the  said 


Acts,  to  be  received,  weighed,  and  loaded  off  by  one  set 
of  porters  only,  in  the  employment  and  under  the  direc- 
tions and  orders  of  a duly  qualified  master  porter,  ap- 
pointed to  that  office  by  "The  Board,"  defined  as  afore- 
said ; and  all  the  said  goods,  including  all  the  said  kernels 
shipped  by  or  on  behalf  of  the  African  Barter  Company, 
wero  accordingly,  under  and  in  compliance  with  the  pro- 
visions of  the  said  Acts  and  bye-lawn,  discharged  and 
delivered  from  the  said  vessel  by  the  said  master  to,  and 
received  by,  a master  porter,  dnly  qualified  and  appointed, 
and  entitled  to  act  in  receiving,  weighing,  and  loading  off 
tho  said  goods,  including  as  aforesaid,  and  whose  duty  it 
was,  under  and  by  virtue  of  the  said  Acta  and  bye-laws, 
to  receive,  discharge,  and  weigh  off  the  said  goods,  and 
to  deliver  tho  samo  to  tho  respective  consignees  and 
owners  thereof  ; and  the  master  and  owners  of  the  said 
vessel  duly  did  all  things  which  they  were  bound  to  do, 
in  order  to  enable  the  plaintiffs  to  have  delivered  to  them, 
by  tbe  said  master  portor,  all  tho  palm  kernels  which  they 
wore  ontitlod  to  receive  nnder  and  by  virtue  of  tho  said 
bills  of  lading,  mentioned  in  the  said  petition,  and  by 
reason  of  the  premises  tbe  defendants  are  not  liable  in 
re* poet  the  non-delivery  and  deficiency  complained  of 

by  tho  plaintiffs. 

6.  Tho  defendants  admit  that  onlv  abont  throo  tons  of 
palm  kernels  wero  delivered  to  the  plkuntiffs. 

7-  Save  as  herein  appears,  tho  defendants  deny  tho 
truth  of  articles  3 and  4 of  the  said  petition. 

8.  At  the  timo  of  the  said  shipment  by  tho  African 
Barter  Company,  and  before  the  signing  oi  tho  said  bills 
of  lading,  it  was,  for  valuable  consideration,  agreed  br 
and  botwoon  the  said  company  and  Messrs.  Charles  Leigh 
Claro  and  Company  and  Samuel  Rigby  Stain  forth  respect- 
ively. who  are  the  consignees  respectively  named  in  the 
said  Dills  of  lading — copies  whereof  are  annexed,  marked 
respectively  A and  B— that  tho  said  Messrs.  Charles 
Leigh  Clare  and  Company  and  Sam  a el  Rigby  Stainforth 
wero  respectively  to  have  delivered  to  them,  ont  of  the 
said  shipment,  made  by  or  on  behalf  of  the  said  company, 
the  foil  qn&ntitv  of  kernels,  mentioned  in  their  said  bills 
of  lading,  before  any  portion  of  the  said  kernels  should  bo 
delivered  to  the  said  D.  Chinery,  managing  director  of 
the  said  companv,  or  to  his  assigns,  on  the  said  bills  of 
lading  mentioned  in  the  petition. 

0.  Tho  quantity  of  palm  kernels  shipped  by  or  on 
behalf  of  the  said  company  as  aforesaid,  was  sufficient 
only  to  meet  tho  quantities  respectively  mentioned  in 
tbe  said  bills  of  lading,  of  which  tbe  copies  arc  annexed, 
marked  A and  B respectively,  and  to  leave  abont  three 
tons  of  kernels  and  sweepings.  The  said  master  porter 
accordingly  delivered,  to  the  holders  of  tho  lastly-men- 
tioned bills  of  lading,  (hefull  quantities  of  kornels  therein 
roapoctivciy  mentioned,  and  thu  said  three  tons  of  kernels 
and  sweepings,  being  those  mentioned  in  article  4 of  the 
said  petition,  were,  by  the  said  master  porter,  delivered 
to  the  plaintiffs. 

10.  The  plaintiff’s  had  notico  of  tho  agreement,  men- 
tioned in  article  8 of  this  answer,  before  any  assignment 
was  mado  to  them  of  the  said  hill  of  lading  referred  to 
in  the  said  petition.  No  consideration  waa  paid  by  tho 
plaintiffs  for  tbe  assignment  of  the  said  bill  of  lading. 

11.  Tho  defendants  further  say  that  at  the  timo  of  tho 
shipment  of  tbo  said  palm  kernels,  comprised  in  the  said 
bills  of  tailing  tho  Raid  vessel  hail  been  chartered  by  her 
master  to  Messrs.  John  Longton  and  Company  by  a 
charter-party,  bearing  date  tbo  10th  Oct.  1873,  and  had, 
bv  the  said  John  Longton  and  Company,  been  sub- 
chartered  to  Samnel  Rigby  Stain  forth,  of  Lagos,  mer- 
chant. Tho  shippers  of  tbe  said  palm  kernels,  comprised 
in  tho  said  bills  of  lading,  bail,  before  and  at  tho  timo  of 
the  said  shipment,  notico  of  tbe  said  charter-party  and 
sub- charter-party.  The  master  of  the  said  vesnol.  on 
signing  the  Raid  bills  of  lading,  waa  acting  as  agent  for 
the  said  charterers  or  sub-charterer,  and  not  as  agent  for 
tho  owners  of  tho  said  vessel.  Tho  defendants  cravo 
leave  to  refer  to  tho  said  charter-party  and  sub-charter- 
party. 

12.  The  defendants  deny  the  trnth  of  the  allegation1* 
contained  in  tbe  fifth  and  sixth  articles  of  tho  *oid  pe- 
tition. 

(A). 

Shipped,  in  good  order  and  well  conditioned,  by  African 
Barter  Company,  Ltd.,  in  and  upon  the  good  ship  called 
the  Bmilien  Marie,  whereof  E.  Aubin  is  master  for  this 
present  voyage,  and  now  riding  at  anchor  off  the  port  of 
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Iacw.  and  bound  for  Liverpool,  sixty  ton«  palm  kernels, 
in  balk,  being  marked  and  numbered  a*  in  the  margin, 
60  ton*  ")  and  aro  to  be  delivered  in  tbo  like 
Palm  kernel*.  £good  order  and  well-conditioned,  at 
"Weight  unknown.  ) the  aforesaid  port  of  Liverpool  (the 
act  of  God,  the  Queen’s  enemies,  fire,  and  all  and  eveiy 
other  dangers  and  occidcnU  of  the  sra*.  rivers,  and  navi- 
tionof  whatever  nature  aud  kind  soever  excepted),  unto 
essrs.  CharloK  Leigh  Clare  and  Co.,  or.  to  their  assigns. 
Freight  for  the  Raid  goods  to  bo  paid  in  Liverpool.  40a. 
per  ton  not  weight,  primage,  and  average  accustomed. 

In  witness  wnoroof,  tho  master  or  purser  of  tho  said 
ship  hAth  affirmed  to  four  hills  of  lading,  all  of  this  tenor 
and  date,  tho  ono  of  which  bills  being  accomplished,  tho 
others  to  stand  void. 

Dated  in  Lagos,  19th  Aug.  1874.  E.  Aubin. 

<B). 

Shipped,  in  good  ordor  and  well  conditioned,  by  African 
Barter  Company,  Ltd.,  in  and  upon  the  good  ship  called 
the  Emilien  1 If <m>,  whereof  E.  Aubin  is  master  for  this 
present  vovage,  and  now  riding  at  anohor  in  the  port  of 
Lagos,  and  bound  for  Liverpool,  forty  tons  palm  kernels, 
in  bulk,  being  marked  and  numbered  as  in  tho  margin, 
40  tons  ) and  arc  to  bo  delivered  in  the  like 
Palm  kernel*.  > good  order  and  well-conditioned,  at 
Weight  unknown.  ) the  aforesaid  port  of  Liverpool  (tho 
act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every 
dangers  and  accidents  of  tho  seas,  rivers,  and  navigation 
of  whatever  nature  and  kind  soever  excepted),  unto  Sam. 
R.  Stainforth,  or  order.  Freight  for  tho  said  goods  to  bo 
paid  in  L’pool,  at  40s.  per  ton  not  weight,  primage,  and 
average  accustomed. 

In  witness  whereof  tho  master  or  purser  of  the  Baid 
ship  hath  affirmed  to  four  bills  of  lading,  all  of  this  tenor 
and  date,  the  ono  of  whioli  bills  being  accomplished,  tho 
others  to  stand  void. 

Dated  in  Lagos,  19th  Aug.  1874. 

Ehiuen  Aubin. 

(C). 

Shipped,  in  good  order  and  well  conditioned,  by  John 
Finlay,  in  and  upon  tho  good  ship  or  vessel  called  tho 
Emilien  Marie,  whereof  E.  Aubin  is  master  for  this  pre- 
sent voyage,  and  now  ljing  in  the  port  of  Lagos,  and 
bound  for  Liverpool,  forty  tons  palm  kernels,  in  bulk, 
being  marked  and  numbered  as  per  margin,  and  aro  to  be 
40  tons  'l  delivered  in  tho  like  good  order  and 
Film  kernels,  (condition,  at  tho  aforesaid  port  of 
in  bulk.  r Liverpool  (all  and  every  tho  dangers 
Weight  unknown.  J accidents  of  tho  seas,  and  navi(ra- 
tion  of  whatever  nature  and  kind  excepted),  unto  D. 
Chinory,  managing  director  African  Barter  Company 
(Limited),  or  to  his  assigns,  ho  or  they  paying  freight 
for  the  said  goods,  at  the  rate  of  40s.  per  ton  net  weight, 
with  per  cent,  primage  and  average  accustomed. 

In  witness  whereof,  tho  master  of  the  said  ship  or 
vessel  hath  affirmod  to  four  bills  of  lading,  all  of  this 
tenor  and  date,  one  of  which  being  accomplished,  the 
rest  to  stand  void. 

Dated  in  Logos,  this  27th  Aug.  1874. 

Emiliin  Aubin. 

Tho  plaintiffs  replied,  denying  tho  allegations  of 
tho  answer,  and  concluded. 

Jan . 22.  28,  30,  and  Feb.  4. — Tho  causo  carao  on 
for  hearing  before  the  judge. 

On  behalf  of  the  plaintiffs,  the  original  bills  of 
lading  were  put  in ; the  hills  of  lading  set  out 
in  the  pleadings  were  exact  copies  of  the  original 
bills,  except  that  there  were  indorsed  upon  the 
bill  of  lading  0 tho  words,  “ Deliver  the  within  to 
Puny,  Lovell,  and  Co.,  or  order,  D.  Chinory,”  and 
also  an  indorsement  by  Parry,  Lovell,  and  Co.  to 
tbo  pluintiffs.  These  bills  of  lading,  with  tho 
admissions  in  the  defendants’  answer,  formed  tho 
plaintiff's  ease. 

Bud,  Q.C.,  on  tho  part  of  tho  defendants,  sub- 
mitted that  as  the  bill  of  lading  contained  the 
words,  “ weight  unknown,”  tho  plaintiffs  made 
out  no  case  without  proof  of  the  actual  amount 
shipped.  There  was  nothing  to  show  that  forty 
tons  were  shipped  at  Lagos  to  tho  consigneo 
named  in  bill  of  lading  C,  without  positive  proof 


that  that  amount  was  put  on  board.  The  bill  of 
lading  in  itself  is  not  sufficient  evidence  of  the 
quantity  shipped,  where  it  contains  a qualification, 
as  in  tho  present  case:  ( Jewel  v.  Balk,  L.  Rep.  2 
Ex.  275.) 

Milward,  Q.C  , for  the  plaintiffs. — The  bill  of 
lading  is  primd  facie  proof  of  the  quantity  shipped 
as  against  the  shipowners. 

Mr  Lean  ▼.  Fleming,  25  L,  T.  Rep.  N.  S.  317 : L.  Hep. 

2 Sc.  App.  128  ; 1 Asp.  Mar.  Law  Cas.  160. 

Sir  R.  Piiillimobk. — I cannot  stop  the  case  at 
tho  present  stage.  There  is  evidence  to  show  that 
tho  master  accepted  what  purported  to  bo  forty 
tons,  and  it  lios  upon  the  defendants  to  show  that 
such  an  amount  wus  not  received  by  the  master. 
If  any  question  arises  upon  this  point,  I will  re- 
serve it  till  after  tho  defendants’  case  has  been 
heard. 


Witnesses  were  thereupon  called  for  the  de- 
fendants, who  established  the  following  facts  : The 
master  of  tho  Emilien  Marie,  whoso  n&mo  was 
Emilien  Aubin,  was  also  a part  owner.  The  master 
had  at  Liverpool,  on  tho  10th  Oct.  1873,  entered 
into  a charter-party  with  Messrs.  J.  Longton  and 
Co.,  merchants,  by  which  tho  Bbip  wns  to  take  a 
cargo  on  board  at  Liverpool,  then  proceed  to  a port 
between  Cameroon  ana  Lagos,  both  places  in- 
cluded, and  there  tako  on  board  from  the  char- 
terers’ agents  a full  and  complete  cargo  of  palm 
kernels  or  other  produce  of  the  country,  nnd  being 
so  loaded,  to  proceed  therewith  to  a port  in  the 
United  Kingdom,  nnd  there  deliver  tho  cargo 
agreeably  to  bills  of  lading  (the  usual  perils  ex- 
cepted), on  being  paid  freight  at  the  lump  Bum  of 
34,000  francs;  tho  master  to  be  at  liberty  to  sign 
bills  of  lading  as  tendered,  witbout  prejudice 
to  tbo  charter-party,  and  having  a lion  on  tho 
cargo  for  all  freight,  dead  weight,  and  demurrage, 
due  under  the  charter-party. 

The  ship  duly  took  on  board  a cargo  at  Liver- 
pool, nnd  carried  the  same  to  IJmis  River,  nnd 
there  delivered  it,  nnd  then  proceeded  to  Logos  to 
obtain  cargo.  Previous  to  tne  arrival  of  tho  ship 
at  Lagos,  ono  John  Finlay  had  been  agent  for  the 
African  Barter  Company,  named  iu  bill  of  lading  C, 
but  when  tho  ship  got  out  there  Finlay  hod  left 
for  England,  and  one  Lewis  was  then  agent  for 
the  company.  The  African  Barter  Company  was 
at  this  time  indebted  to  a Mr.  Stainforth  and  to 
Messrs.  Leigh  Clare  and  Co.,  merchants  at  Lagos 
in  separate  sums  of  money,  and  these  creditors 
held  bills  of  tbo  company,  and  were  pressing  Lewis 
for  payment,  nnd  in  fact  had  obtained  judgments 
in  the  court  at  Lagos  against  tbo  African  Barter 
Company  for  the  amounts  of  tho  bills.  In  order 
to  satisfy  those  judgments  it  was  arranged 
between  Lewi*  and  Stainforth  and  tho  agent  of 
Leigh  Clare  nnd  Co.,  that  produce  should  be 
shipped  to  England  by  Lewis,  and  that  Stainforth 
and  Leigh  Clare  and  Co  should  each  receive  a bill 
of  lading  representing  a sufficient  quantity  of  tho 
produco  shipped  to  satisfy  their  respective  claims, 
by  sale  thereof  in  England.  Thereupon  Stain- 
forth obtained  from  the  charterers’  agent  at 
Lagos  a sub-charter  of  tho  Emilien  Marie,  which  was 
made  at  Lagos  at  the  end  of  July  1874,  and  by  which 
John  Longton  and  Co.,  as  chartered  owners  of  tho 
ship,  agreed  with  Stainforth  that  the  ship  should 
load  from  Stainforth’s  factors  a full  and  complete 
cargo  of  palm  oil  or  other  produce,  and  being 
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loaded  should  proceed  to  Liverpool  and  deliver  the 
fame,  on  being  paid  freight  at  the  rate  of  30#.  per 
ton  of  20  cwt.  delivered  for  palm  kernels,  and  35 1. 
for  like  quantity  of  palm  oil  (the  usual  perils  ex- 
cepted), the  freight  to  bo  paid  on  the  correct 
delivery  of  tho  cargo  in  cash,  on  uuloading,  and 
true  delivery  of  the  cargo  at  Liverpool ; tho  captain 
to  sign  bills  of  lading  at  any  rate  of  freight,  with- 
out prejudice  to  this  charter.  Tho  master  was  no 
party  to  this  sub-charter,  and.  although  he  had 
heard  of  its  existence,  had  never  seen  it.  The 
master  had  no  experience  of  palm  kernels  as 
cargo. 

in  pursuance  of  this  agreement.  Lewis  began  to 
load  the  after  hold  of  the  ship  with  palm  kernels, 
in  bulk,  about  the  beginning  of  August. 

On  tho  19th  Aug.  1874,  Lewis  presented  to  the 
mnstcr  for  signature  tho  two  bills  of  lading,  A and 
11,  for  sixty  tons  and  forty  tons  respectively.  The 
master  objected,  that  he  did  not  know  tho  quantity 
that  bad  been  shipped,  and  the  words  “ weight 
unknown,”  wero  thereupon  written  across  the 
bills  of  lading  by  Lewis,  and  tho  bills  of  loading 
were  then  signed  by  tho  master.  Lewis  at  tho 
same  time,  in  the  presence  of  Stainforth  and  Leigh 
Clare  and  Co.’s  agent,  informed  the  master  that 
the  sixty  and  forty  tons  would  have  to  bo  delivered 
first,  free  from  depreciation,  before  tho  rcct  of  the 
cargo  to  be  pat  in  the  after  hold,  and  that,  only  if  any 
was  left,  was  delivery  to  be  made  to  other  consignees. 
At  this  time  there  was  only  about  sixty  or  seventy 
ions  of  palm  kernels  in  tho  nfter  hold,  but  Lewis 
continued  to  load  pnlm  kernels  until  the  after  hold 
was  full.  As  it  had  been  estimated  that  tho  after 
hold  would  contain  about  140  tons,  Lewis,  on  tho 
27  ih  Aug.,  when  tho  hold  was  full,  presented  (in 
addition  to  the  bills  of  lading  already  signed)  a bill 
of  lading  (C)  for  forty  tons  moro,  to  the  master  for 
signature.  By  this  bill  of  lading  J.  Finlay  was 
tho  consignor,  and  "D.  Chinery,  Managing  Di- 
rector African  Barter  Company  (Limited),  was 
tho  consignee,  and  there  was  also  an  indorsement, 
” Weight  unknown.”  The  ship  sailed  from  Lagos, 
duly  arrived  in  Liverpool,  and  discharged  her 
cargo;  the  quantity  discharged  from  tho  after  hold 
was  103  tons  and  no  more,  and  of  this  sixty  tons 
was  delivered  to  Messrs.  Leigh  Claro  and  Co., 
under  bill  of  lading  A,  and  forty  tons  to  Stainforth, 
under  bill  of  lading  B.  Tho  remaining  three  tons 
consisted  of  sweepings,  and  these  were  delivered 
to  the  plaintiffs.  It  was  distinctly  Bhown  that  the 
muster  delivered  at  Liverpool  all  that  he  had 
shipped  at  Lagos  in  the  after  hold. 

On  the  ship’s  arrival  in  Liverpool,  Mr.  Maddril, 
a master  porter  duly  appointed  under  the  Mersey 
Dock  Acts  Consolidation  Act,  received  the  cargo 
on  the  quay,  and  his  servants  weighed  it  and 
loaded  it  off,  and  delivered  it  to  tho  consignees  or 
indorsees  named  in  the  bills  of  lading.  It  was 
stated  that  Mr.  Maddril  was  instructed  by  tho 
ship’s  brokers  to  deliver  tho  sixty  and  forty  tons, 
under  bills  of  lading  A and  B,  to  Stainforth  and 
Leigh  Clare  and  Co.,  in  priority  to  other  persons 
claiming  cargo  out  of  tue  afterhold  under  other 
bills  of  lading.  No  such  order  was  given  to  the 
master,  nor  was  there  any  notice  of  any  right  to 
priority  on  any  of  tho  ship’s  papers,  but  these  two 
lulls  being  presented  first  tno  master  porter  de- 
livered accordingly.  Tho  afterhold  was  full  on 
arrival  at  Liverpool,  and  no  moro  could  have  been 
put  into  it. 

Under  tho  Mersey  Docks  Acts  Consolidation  Act 


1848,  tho  Mersey  Docks  and  Harbour  Board  have 
power  (sect.  32)  to  appoint  masters,  porters,  and 

Sect.  35 : 

Tho  cargo  of  every  vessel  from  any  foreign  or  colonial 
port,  entering  and  naing  any  open  dock,  ehall  be  reccivod, 
weighed,  and  loadod  off  by  ono  set  of  porters  only,  who 
shall  bo  in  tho  employ  and  under  tho  directions  and 
ordora  of  ono  of  tho  master  porters  appointed  by  tho 
board. 

Sect.  3d : 

Every  master  porter,  immediately  after  his  appointment 
and  before  ho  shall  bo  capable  of  acting  as  such,  shall 
execute  to  the  board  a bond,  with  two  sufficient  sureties, 
to  be  approved  of  by  tho  board,  in  the  penal  cum  of  200/., 
to  be  conditioned  for  paying  or  satisfying  the  owners  of 
goods  received,  weighed,  or  loadod  off  by  snch  master 
j>orter,  or  by  tho  porters  in  his  employ  or  under  his  direc- 
tion, tho  amount  of  any  loss,  damage,  or  injury  which 
snch  goods  may  sustain  during  snch  receiving,  weighing, 
or  loading  off ; and  the  owner  of  any  goods  sustaining 
any  such  loss,  damage,  or  injury  as  aforesaid,  may  stio  in 
his  own  name  snch  master  porter  and  his  sureties,  or  any 
or  either  of  them,  upon  snch  bond,  and  shall  recover  in 
such  action  damages  in  the  same  manner  as  ho  might 
havo  done  in  case  tho  said  bond  had  been  executed  to  him 
and  not  to  the  board. 

By  tho  byc*laws  made  under  tho  above  Act 
(Bye-laws  120, 121),  further  provision  is  mado  aa 
to  the  responsibility  of  the  master  porters  in  re- 
ceiving, weighing,  and  loading  off  tne  discharged 
cargoes. 

Parry,  Lovell,  and  Co.  had  for  some  time  beforo 
this  transaction  been  connected  with  tho  African 
Barter  Company  in  business.  About  the  time  of 
the  arrival  of  tno  Emilien  Marie  at  Liverpool,  tho 
African  Barter  Company  went  into  liquidation. 
Parry,  Lovell,  and  Co.  wero  then  indebted  to  tho 
plaiutilfs  in  a sum  of  money  considerably  exceeding 
tho  valno  of  the  goods  purporting  to  be  covered  by 
the  bill  of  lading.  The  plaintiffs’  bank  was  in 
tho  habit  of  making  advances  to  Parry,  Lovell,  and 
Co.,  upon  security,  and  it  was  in  respect  of  theso 
advances  that  Parry,  Lovell,  and  Co.  were  indebted 
to  tho  plaintiffs.  No  specific  advances  had  been 
made  against  the  cargo  of  the  Emilien  Marie. 
Parry,  Lovell,  and  Co.  wroto  to  tho  plaintiffs  as 
follows : 

122,  Cannon-street,  London,  E.C., 
31st  Oct.  1874. 

Messrs.  Bower,  Hall  and  Company, 

East  Hiding  Bank,  Beverley. 

Re  African  Barter  Company. 

Having  in  view  tho  appointment  of  a liquidator  next 
week,  which  might  possibly  interfere  with  the  proceeds 
of  the  shipment  by  the  Emilien  Marie  as  far  as  wo  are 
concerned,  we  thought  best,  to  prevent  the  possibility  of 
a hitch,  to  send  yon  tho  inclosed  bills  of  lading  for  you 
to  deal  with,  you  haring  advanced  ns  money  on  account 
thereof.  There  can  be  no  possibility  of  a question  being 
raised  os  to  your  right  to  receive  proceeds ; please,  there- 
fore, send  the  inclosed  bills  of  lading  to  the  brokers  in 
1 iverpool  by  Monday’s  poet,  and  wo  send  you  herewith  a 
copy  of  our  usual  note  of  instruction  for  your  guidance  in 
writing  them.  Tho  valae  of  this  parcel  will  bo  about 
500/.,  after  paying  freight  and  charges. 

Tho  bills  of  lading  of  tho  other  portion  of  tho  cargo  aro 
in  tho  hands  of  the  brokers  who  aro  discharging  tho 
vessel,  there  having  been  some  advances  made  thereon, 
and  wo  are  now  negotiating,  with  a view  of  paying  on 
these  advances,  in  order  to  secure  the  balance  of  pro- 
ceeds. 

Wo  saw  Mr.  Silvester  yesterday,  to  whom  we  gave 
some  telegrams  which  will  explain  the  delay  in  oar 
promised  remittance. 

Wo  ore,  dear  sirs,  yours  faithfully, 

Parky,  Lovbll,  as 

Mihrard,  Q.C.  (IV.  C.  Gulhj  with  him),  for  the 
plaintiffs. — Tho  plaintiffs  derive  their  title  as  in- 
doracca  from  Parry,  Lovell,  and  Co.,  who  are  in- 
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dorsees  of  Chinery,  described  in  tho  bill  of  lading 
ns  “ Managing  Director  of  the  African  Barter 
Company  (Limited).”  The  plaintiffs  arc  indorsees 
for  value,  without  notice  of  any  special  arrange- 
ment which  could  defeat  their  claim,  and  aro  prlmd 
facie  entitled  to  recover,  if  the  defondants  show  no 
good  defence.  One  defence  is,  that  the  plaintiffs 
had  notice  of  thq  arrangement,  that  they  gare  no 
consideration  for  the  bill  of  lading.  This  lies  upon 
upon  tho  defendants  to  show,  and  they  hare  not 
shown  it;  moreover,  they  are  bound  to  show  that 
Parry,  Lovell,  and  Co.  had  notice  of  tho  arrange- 
ment, and  gave  no  consideration,  otherwise  the 
plaintiffs  take  from  innocent  holders  and  have  a 
good  title.  A second  defcnco  is,  that  the  plaintiffs 
must  look  to  the  master  porter,  and  that  he  is 
liable  for  any  deficiency  under  the  Mersey  Docks 
Acts  Consolidation  Act.  A third  defunce  iB,  that 
tho  shippers  from  whom  the  plaintiffs  derivo  their 
title  had  notice  of  the  charter-party  and  sub- 
charter-party, and  that  as  the  sub-charter  was  not 
entered  into  by  tho  shipowners  or  the  master,  but 
by  the  charterers  by  the  shipowners’  backs,  nny 
liability  arising  under  tho  sub-charter-party  fulls 
upon  the  charterers  and  not  upon  theshipowncrs,and 
that  the  master  signed  the  bills  of  lading  as  agent 
of  the  charterers,  and  not  of  tho  shipowners.  But 
by  both  charter-parties  tho  master  is  to  sign  bills 
of  lading  without  prejudice  to  the  charter-party, 
and  therefore  as  agent  for  the  shipowner. 

First,  as  to  tho  notice  of  any  arrangement  for 
priority:  There  is  nothing  on  the  face  of  any  of 
tho  documonts  to  show  that  any  such  arrangement 
had  been  made,  and  there  is  no  proof  that  know- 
lego  of  it  bad  come  either  to  tho  plaintiffs  or  Parry, 
Lovell,  and  Co.  The  bill  of  lading  is  in  the  ordi- 
nary form,  and  even  if  any  ordinary  words,  such  as 
“ or  to  his  assigns,”  had  been  omitted,  there  would 
have  been  Dot  even  constructive  notice  : ( Henderson 
and  anoliicr  v.  'Tho  Compton*  cPEscompto  do  Paris, 
ante,  p.  98 ; 29  L.  T.  Rep.  N.  S.  192) ; and  I 
submit  that  nothing  short  of  actual  notice  of 
such  an  arrangement  could  affect  tho  plaintiffs 
in  such  a case  as  the  present.  There  was 
ample  consideration  for  this  bill  of  lading  in  the 
fact  that  Parry,  Lovell,  and  Co.  were  indebted  to 
the  plaintiffs  and  gave  them  the  bill  of  lading  os 
security  for  their  overdrawn  account.  Such  a 
deposit  gives  the  plaintiffs  a lien  upou  the  bill  of 
lading:  [Brandrao  v.  Barnett,  1 M.  & G.  908; 
12  Cl.  & Fin.  787)  and,  consequently,  a right 
to  suo. 

Secondly,  as  to  the  master’s  power  to  bind  the 
owners  by  signing  bills  of  lading.  The  master  was 
part  owner,  and,  consequently,  so  far  as  his  own 
share  in  tho  ship  is  concerned,  he  bound  the  ship, 
and  tho  plaintiffs  are  entitled  to  rocover  to  that 
extent ; but  I submit  that  they  are  entitled  against 
all  tho  owners.  Under  the  charter-party  of  tho  10th 
Oct.  1873,  the  master  was  to  sign  bills  of  lading  as 
tendered,  without  prejudice  to  tho  charter-party. 
Hence  the  master  had  not  only  the  general  autho- 
rity of  a master  to  sign  bills  of  lading,  but  also  a 
special  authority  under  tho  charter-party.  He  was 
empowered  to  sign  and  to  bind  tho  ship.  Even  if 
the  master  was  made  acquainted  with  the  fact 
that  Lewis  had  promised  that  bills  of  lading  A and 
B should  have  priority,  ho  was  no  party  to  tho 
bargain,  and  be  cannot  Bet  up  that  bargain  in 
derogation  of  his  own  contract  in  writing  in  bill 
of  lading  C,  by  which  lie  undertakes  to  deliver 
lurtv  tons  of  palm  kernels  to  the  plaintiffs.  Much 


less  can  he  set  np  the  bargain  against  the  plain- 
tiffs, who  had  no  knowledge  of  it  and  cannot 
therefore  be  effected  by  it. 

Then  as  to  the  defence  set  up  in  paragraph  5 of 
the  answer.  The  plaiutiffs  seek  to  throw  off  their 
obligation  by  recourse  to  tbo  Act,  although  they 
never  delivered  more  than  103  tons  out  of  tho 
after  hold  to  the  master  porter.  There  was  no 
notice  upon  the  ship’s  manifest  that  there  was  to 
be  priority  of  delivery.  [Sir  K.  Puilumore. — If 
goods  are  to  be  delivered  to  several  consignees, 
they  arc  delivered  under  the  provisions  of  the 
Mersey  Docks  Act;  but  I do  not  see  how  that 
makes  any  difference  in  the  obligation  upon  the 
shipowner  to  perform  his  contract.  The  master 
pot  ter  is  only  part  of  the  machinery  for  delivery. 
This  part  of  tho  question  had  better  be  argued  by 
the  defendants,  as  1 do  not  at  present  see  how  it 
affects  the  plaintiffs.] 

Bull,  Q.C.  and  E.  C.  Clarkson,  for  the  defendants. 
— The  African  Barter  Company  were  the  actual 
shippers  of  the  whole  103  tons.  In  bills  of  lading 
A and  B they  are  named  as  the  shippers ; in  bill 
of  lading  C,  John  Finlay  is  named,  but  it  baa  been 
shown  that  Finlay  was  agent  of  the  African  Barter 
Company,  and  was  succeeded  by  Lewis.  Finlay 
had  gone  to  England  before  tho  shipment,  and 
Lewis  made  the  arrangement  with  tho  creditor.",  of 
the  African  Barter  Company.  In  effect  tho  African 
Barter  Company,  Lewis,  Finlay,  and  Chinery,  are 
all  ono  for  the  purpose  of  this  case,  and  tho 
consignment  by  Finlay  to  Chinery  iu  bill 
of  lading  0 was  a consignment  from  tho  African 
Barter  Company  to  the  African  Barter  Com- 
pany. Tho  plaintiffs  derive  their  title  through 
Chinery,  who  indorses  the  bill  of  lading  as  managing 
director  of  tho  African  Barter  Company,  to  Tarry, 
Lovell,  and  Co.  The  African  Barter  Company 
could  not  set  up  anything  against  the  arrangement 
with  Stainforth  and  Leigh  Clare  and  Co.  Tho 
plaintiffs  can  only  suo  as  assignees,  and  therefore 
the  question  arises  whether  they  are  bond  jitle 
assignees  for  value.  There  is  no  evidence  that 
Parry,  Lovell,  and  Co.  gave  anything  for  tho  bill  of 
lading,  and  the  onns  of  proof  is  on  this  point  upon 
tho  plaintiffs.  Parry,  Lovell,  and  Co.,  having  been 
connected  in  business  with  the  African  Barter 
Company,  the  prosumption  is  that  they  were  fully 
acquainted  with  the  whole  transaction,  and  if  so, 
all  parties  concerned  were  affected  with  knowledge 
of  the  arrangement  up  to  the  time  the  bill  of 
lading  C got  into  the  hands  of  the  plaintiffs.  Then 
as  showing  whether  the  plaintiffs  are  bond  fide 
holders  for  value,  it  becomes  important  to  inquire 
whether  they  had  notice,  actual  or  constructive,  of 
the  agreement  between  the  shippers  and  Stainforth 
and  Leigh  Clare  and  Co.  As  to  actual  notice, 
there  is  no  evidence ; but  we  submit  that  they  had 
constructive  notice,  that  is  to  say,  such  facts  came 
to  tbeir  knowledge  as  ought  to  have  put  them  on 
inquiry.  Tho  letter  of  tho  31st  Oct.  1874,  from 
Parr}*,  Lovell,  and  Co.  to  the  plaintiffs,  shows  that 
the  bill  of  lading  was  sent  to  the  plaintiffs  in  order 
to  get  it  into  the  hands  of  persons  who  would 
appear  bond  fide  holders ; because  Parry,  Lovell, 
and  Co.  feared  that  they  themselves  could  not  en- 
force the  bill  of  lading  against  the  African  Barter 
Company  or  tho  shipowners.  Parry,  Lovell,  and 
Co.  were  rather  interested  in  the  African  Barter 
Company  themselves,  or  they  were  afraid  they 
could  not  tho  goods  from  the  liquidators.  If 
Purry,  Lovell,  and  Co.  were  indorsees  for  value, 
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and  without  notice  of  the  arrangement,  why  should 
they  not  have  claimed  ? The  word  “ hitch”  in  the 
letter  shows  something  wrong,  so  far  as  Parry, 
Lovell,  and  Co.  are  concerned.  Moreover,  although 
it  has  been  proved  that  nothing  was  advanced 
against  tho  Jamili en  Marie  consignment,  the  letter 
expressly  says  that  the  bill  of  lading  is  sent  to  cover 
such  an  advance  already  inode.  That  letter  ought  to 
have  shown  to  the  plaintiffs  that  Parry,  Lovell, 
and  Co.,  were  not  bond  fide  holders,  and  that  it 
was  desired  to  make  the  plaintiffs  appear  so ; such 
conduct  should  have  put  the  plaintiffs  upon  in* 
qniry.  A bond  fide  holder  must  como  into  court 
with  his  hands  clean.  He  must  not  only  have  no 
actual  notice,  but  no  constructive  notice,  that  is  to 
say,  nothing  which  puts  him  on  inquiry.  The  duty 
ns  to  inquiry  is  clearly  laid  down  in  the  equity 
cases  relating  to  the  purchase  of  real  property,  but 
it  is  equally  applicable  here.  In  White  and  Tudor’s 
Leading  Coses  in  Equity,  2nd  edit.,  vol.  2,  p.  38,  it 
is  said,  " No  equitable  doctrine  is  better  established 
than  that  so  clearly  and  forcibly  laid  down  by  Lord 
Hardwickc  in  the  principal  case (Le Neve v.LeNeve), 
viz.,  that  tho  person  who  purchases  an  estate 
(although  for  valuable  consideration)  after  notice  of 
a prior  equitable  right,  makes  himself  a maid  fide 
purchaser,  and  will  not  be  enabled,  by  getting  in 
the  legal  estate,  to  defeat  such  prior  equitable  in- 
terest, but  will  bo  held  a trusteo  for  tho  benefit  of 
tho  person  whoso  right  ho  sought  to  defeat:” 
Again,  at  p.  38,  “ Constructive  notice  is  defined  to 
be  in  its  natnro  no  more  than  evidence  of  notice, 
the  presumption  of  which  is  so  violent  that  tho 
court  will  not  allow  of  its  being  controverted.”  Tho 
authors  proceed  to  quote  a passage  from  a judg- 
ment of  Wigram,  V.C.,  in  Jones  v.  Smith  (1  Hare, 
55),  in  which  it  is  said  that  there  are  two  classes  of 
constructive  notice — tho  one  where  the  party  has 
had  actual  notice  that  tho  property  he  purchases  is 
in  some  way  incumbered  or  affected,  the  other 
cases  in  which  tho  court  has  been  satisfied  that  the 
party  charged  had  designedly  abstained  from  in- 
quiry for  the  purpose  ot  avoiding  notice.  Hero  the 
plaintiffs  both  had  actual  notice  that  the  property 
was  affected,  and  they  abstained  from  inquiry  after 
their  suspicions  were,  or  ought  to  have  been, 
aroused.  When  bankers  have  the  offer  of  a secu- 
rity such  as  this,  they  ought  to  make  some  inquiry. 
Tne  defendants  had  no  means  of  knowing  of  this 
letter,  and  could  not,  therefore,  set  up  fraud  speci- 
fically in  their  answer ; but  still,  if  the  plaintiffs 
had  notice  of  tho  real  stato  of  things,  their  acts 
amount  to  legal  fraud,  and  this  is  sufficiently  raised 
by  paragraph  10  of  the  answer. 

Even  if  the  plaintiffs  hold  this  bill  of  lading  as 
security  for  advances,  they  have  only  a lien  npou 
it,  and  that  docs  not  give  them  a right  of  action 
against  the  shipowners.  They  derive  their  right, 
if  any,  from  tho  indorsement  of  the  bill  of  lading  by 
Parry,  Lovell,  and  Co.  Tho  consideration  for  this 
indorsement  is  alleged  to  bo  tho  lien  upon  tho  bill 
of  lading  for  advances  made ; but  at  the  time  the 
advances  were  made  tho  bill  of  lading  was  not  in 
their  possession,  or  indorsed  to  them,  and  conse- 
quently tho  consideration  was  a thing  they  hod  no 
right  to  and  did  not  possess,  and  was  valueless. 

This  action  is  brought  under  tho  Admiralty 
Court  Act  1861,  a.  6,  by  which  this  court  has 
“jurisdiction  over  any  claim  by  the  owner  or  con- 
signee, or  assignee,  of  any  bill  of  lading  of  any 
goods,  <tc.,  or  his  right  to  sue  at  all  in  any 
breach  of  duty  or  breach  of  contract,”  &c.  An 


assignee  of  a bill  of  lading  has  no  right  to  sue  for 
broach  of  contract,  except  such  right  as  he  derives 
from  tho  Bills  of  Lading  Act  (18  & 19  Viet.  c.  111). 
Such  right  as  ho  acquires  by  that  Act  is  a baro 
right  to  sue,  and  bo  can  acquire  no  greater  rights 
than  those  possessed  by  the  original  shipper  or 
owner  of  tho  goods.  This  is  clearly  shown  by  tho 
preamble  of  the  Act,  which  says  : “ Whereas,  by 
the  custom  of  merchants,  a bill  of  lading  of  goods, 
being  transferable  by  indorsement,  the  property  in 
the  goods  may  thereby  pass  to  tho  indorsee;  but 
nevertheless  all  rights  in  respect  of  the  contract 
contained  in  the  bill  of  lading  continue  in  tho 
original  shipper  or  ownor,  nnd  it  is  expedient  that 
such  rights  should  pass  with  tho  property : And 
whereas  it  frequently  happens  tliafc  the  goods  in 
respect  of  which  bills  of  lading  purport  to  bo  signed 
have  not  been  laden  on  board,  and  it  is  proper  that 
such  bills  of  lading  in  the  hands  of  a bond  fide 
holder  for  value  should  not  be  questioned  by  the 
master  or  other  person  signing  the  same,  on  the 
ground  of  the  goods  not  having  been  laden  as 
aforesaid:  Bo  it  therefore  enacted,”  &c.  The 
wording  of  that  preamble  shows  that  it  was  not 
intended  to  pass  to  an  indorsee  any  greater  right 
than  those  possessed  by  tho  original  shipper  or 
owner.  In  Smith's  Leading  Coses,  4th  edit.,  vol.  1 , 
p.  651  (Notes  to  Lickbarroto  v.  Jfason),  it  is  said, 
speaking  of  the  Bills  of  Lading  Act:  “That 
statute,  however,  has  altered  the  law  in  this 
respect  (tho  right  to  sue).  By  tho  first  section, 
rights  of  action  and  liabilities  upon  the  bill  of 
lading  are  to  vest  in  and  bind  the  consignee  or  in- 
dorsee to  whom  the  property  in  tho  goods  shall 
pass.  By  tho  second  section  it  is  provided  that 
the  Act  is  not  to  affect  tho  right  of  stoppage  in 
transitu  or  claims  for  freight  against  the  shipper 
or  owner  of  the  goods,  or  tho  consignee  or  indorsee 
as  owner,  or  by  reason  of  bis  receipt  of  the  goods. 
It  should  seem  that  tho  statute  has  not  altered  the 
rule  that  the  indorsement  of  a bill  of  lading  gives 
no  better  right  to  the  indorsee  than  the  indorser 
himself  had,  aud  that  in  this  respect  a bill  of  lading 
still  differs  from  a bill  of  exchango  in  the  same 
way  as  it  did  beforo  tho  statute : (see  Gurney  v. 
liehrend,  3 E.  & B.  62*2.)”  Independently  of  the 
statute,  tho  plaintiff,  even  if  owner  of  the  goods, 
could  only  have  brought  trover,  and  could  then 
only  have  recovered  what  the  shippers  transferred 
to  them,  viz.,  three  tons.  The  statute  gives  no 
renter  right  than  that  of  the  shipper,  who  was 
imself  a party  to  tho  arrangement  which  gave 
priority  to  the  other  consignees. 

Henderson  v.  The  Comptoir  d'Escomptc  de  Paris 
(ubi  sup.)  does  not  affect  this  case,  as  it  only  de- 
cided that  tho  omission  of  the  words  “order  or 
assigns  ” from  a bill  of  lading  was  not  enough  to 
put  tho  transferee  upon  inquiry.  In  llodger  v. 
The  Comptoir  d’Esrompte  de  Parte  (L.  Rep.  2 P.C. 
393,  405),  a bond  fide  holder  is  described  as  a person 
who  can  show  that  ho  got  the  bill  of  lading  with- 
out notice  of  anything  unfair  or  dishonest  in  the 
transaction. 

Thou,  as  to  the  master  being  part  owner.  Even 
if  ho  is  personally  liable,  the  other  owners  are  not 
liable.  This  is  a proceeding  in  rent.  Tho  plaintiffs 
have  no  right  to  arrest  the  property  of  a number 
of  owners  for  the  breach  of  contract  on  the  part  of 
one  of  them.  There  is  no  maritime  lien,  and,  con- 
sequently, no  right  to  detain  the  ship.  The  only 
case  in  which  the  ship  ought  to  be  detained  is 
where  all  its  owners  are  liable, 
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Again,  tbo  owners  are  not  liable  because  the 
master  Bigned  the  bill  of  lading  as  agent  of  the 
charterers.  By  the  original  charter-party  the  Bhip 
is  chartered  at  a lump  freight.  Stainforth  sub- 
charterod  the  ship  to  carry  out  the  proposed  ar- 
rangement, and  Lewis  had  notice  of  the  sub- 
charter-party  which  was  entered  into  between  the 
charterers  and  sub-charterers.  Tbo  rnlo  of  law  is, 
that  if  charterer  of  a ship  puts  her  up  for  cargo, 
nnd  pcrBous  ship  goods  on  board  without  notice 
i hat  the  charterer  is  not  owner,  then  the  shipowner 
is  bound  to  the  shipper;  but  if  the  shipper  has 
notice,  the  master  signs  as  agent  for  the  charterer, 
and  does  not  bind  the  owners  of  the  ship  : 

Marquaml  v.  Banner,  25.  L.  .T.  313,  Q.  B. ; 

8chu,tcr  y.  MrKellar,  26  L.  J.  281,  288,  Q.  B. ; 

The  St.  Cloud,  18  L.  T.  Rep.  N.  S.  54 ; Bro.  ft,  Lush. 

4 ; 1 Mar.  Law  Cos.  O.  S.  309 ; 

Stnulemann  v.  Scurr,  L.  Rep.  2 Q.  B.  8G  ; 2 Mar.  Law 
Caa.  O.  S.  416. 

If  the  master  hod  not  happened  to  bo  owner,  no 
action  could  lie.  The  master  himself  may  bo 
estopped  from  denying  that  the  quantity  stated  in 
the  bill  of  lading  C was  shipped  ; but  that  does  not 
prevent  his  owners  from  denying  it  and  saying 
that  ho  improperly  signed  bills  of  lading  for  more 
than  was  shipped.  A master  signing  for  more 
than  is  actually  shipped  docs  not  bind  bis  ship- 
owners : (Grant  v.  Norway,  10  C.  B.  665.)  It  must 
be  admitted  that  tho  Bills  of  Lading  Act,  sect.  3, 
renders  the  master  personally  liable  for  goods  not 
laden,  if  be  signs  bills  of  lading  for  them.  He  is 
estopped  from  denying  tho  shipment,  but  can  the 
plaintiffs  in  this  action,  which  is  a proceeding 
against  tho  ship,  recover  against  one  defendant 
when  the  others  arc  not  liable,  moro  especially 
when  no  distinction  is  shown  as  to  tho  defendants 
in  tho  petition?  Thero  has  been  a delivery  of  ■ 
something  under  the  bill  of  lading,  and,  therefore, 
it  is  on  important  question  whether  the  master  is 
or  is  not  liable  under  the  Bills  of  Lading  Act, 
sect.  3.  His  liability  docs  not  make  the  liability 
of  bis  co-owuers,  and  this  is  not  a proceeding  in 
personam  against  the  master.  Tho  third  section  of 
the  Act  only  applies  to  the  person  actually  signing 
tho  bill  of  lading: 

Meyer  v.  Dresner,  10  L.  T.  Rep.  N.  8.  612 ; 16  C.  B., 
N.  8.,  646  ? 2 Mar.  Law  Cas.  O.  8.  27 ; 

Jessel  y.  Hath,  L.  Rep.  2 Ex.  267. 

On  the  question  of  whether  a shipowner’s  lia- 
bility is  discharged  by  delivery  to  a master  porter 
at  Liverpool — tlio  shipowner  lias  admittedly  deli- 
vered all  tho  cargo  ho  bad  on  board  into  the  hands 
of  the  master  porter,  nnd  this  constitutes,  under 
tho  Mersey  Docks  Acts  Consolidation  Act,  a com- 
plete delivery  in  law.  Once  in  the  hands  of  the 
master  porter,  any  duty  to  deliver  a particular 
quantity,  or  to  decide  the  quantity  discharged, 
mtoably  falls  upon  the  master  porter  by  thnt  Act, 
and  under  sect.  36,  tho  master  porter  is  responsible 
for  “the  amount  of  any  loss,  damage,  or  injury 
which  such  goods  may  sustain  at  the  hands  of  tho 
master  porter.  The  shipowner  has  nothing  to  do 
with  the  delivery  in  open  dock,  and  if  he  is  to  bo 
made  responsible  after  his  cargo  have  passed  into 
tho  hands  of  the  master  porter  nnd  delivery  on 
his  part  is  complete,  the  Act  would  be  meaning- 
less. 

Ml  heard,  Q-C.  in  reply. — The  Mersey  Docks 
Acts  Consolidation  Act,  sect.  35,  only  npplics  to 
rases  where  tho  consignees  suffer  loss  in  tho  “re- 
reiving,  weighing,  and  loading  off  ” of  the  cargo. 
The  master  porter  is  only  responsible  for  dumogc 


done  by  himself  or  his  servants,  not  for  loss  of  or 
injury  to  goods  which  ho  never  received.  He  has 
nothing  to  do  with  the  delivery,  only  with  distri- 
bution. [Sir  R.  PuiLUMORE. — The  defendants’ 
argument  would  imply  that  a master  porter  would 
bo  responsible  for  all  damage,  whether  caused 
before  or  after  tbo  ship  came  into  port.  You  need 
not  trouble  yourself  upon  that  point.] 

If  the  private  arrangement  was  to  bo  binding 
against  all  consignees  or  assignees,  it  ought  to  have 
appeared  on  the  face  of  tho  bills  of  lading.  Tbo 
defendants  state  that  Parry,  Lovell,  and  Co.  gave 
no  consideration  for  tho  bill  of  lading,  but  this 
point  is  not  raised  upon  tho  pleadings,  and,  conse- 
quently, the  plnintiffs  were  not  challenged  to  show 
this  consideration,  and  tho  point  canuot  be  raised, 
and  it  must  bo  assumed  that  Parry,  Lovell,  and 
Co.  were  innocent  holders  for  good  consideration. 
If  thnt  be  so,  tho  bill  of  lading,  into  whosesoever 
hands  it  afterwards  gets,  is  binding  upon  tho  ship- 
owner. This  will  be  seen  by  analogy  drawn  from 
cases  decided  on  bills  of  exchange : 

Pyles  on  Bills,  11th  odit,  p.  117. 

In  llodqcr  v.  The  Comptoir  d'Esromle  do  Parte  ( uhi 
*ttp.),  Sir  Joseph  Napier,  in  giving  judgment, 
says : “ In  order  to  decide  between  tho  rival 
claimants,  two  questions  have  to  be  answered.  . . . 
Secondly,  was  tho  transfer  of  the  bills  of  lading 
made  to  the  respondents  for  valuable  considera- 
tion, and  without  notice  of  such  circum6tauccs  as 
rendered  them  not  fairly  and  honestly  assignable, 
and  so  as  to  transfer  to  the  respondents  a properly 
in  tho  goods  froed  and  discharged  from  tho  pro- 
prietary lien  of  tbo  \inpaid  vendors.  . . . The 
second  is  tho  real  question  in  tho  case.  Tho  re- 
spondents contend  tliat  they  gave  value  for  tho 
bills  of  lading;  that  they  bad  no  notice  of  any 
special  terms  of  agreement  between  tho  vendors 
and  vendees,  of  which  they  say  they  were  not 
informed,  and  as  to  which  they  say  they  were  not 
bound  to  make  inquiry.  . . . The  general  rule,  so 
clearly  stated  and  explained  by  Lord  St.  Leonards 
in  tho  case  of  3 [angles  v.  Dixon  (3  H.  of  L.  Cas. 
702),  is,  that  tho  assignee  of  any  security  stands  iu 
the  samo  position  as  the  assignor  as  to  the  equities 
arising  upon  it.  This,  as  a general  rule,  was  not 
disputed,  out  it  was  contended  that  tho  caso  of  a 
bill  of  lading  is  exceptional,  and  must  be  dealt  with 
on  special  grounds.  Doubtless,  tho  holder  of  an 
indorsed  bill  of  lading  may  in  the  courso  of  com- 
mercial dealing  transfer  a greater  right  than  ho 
himself  has ; tho  exception  is  founded  upon  the 
negotiable  quality  of  the  document.  It  is  confined 
to  the  case  where  tho  person  who  transfers  tho 
right  is  himself  in  actual  andAuthorised  possession 
of  the  document,  and  tho  transferee  gives  value  on 
tho  faith  of  it,  without  having  notice  of  any  cir- 
cumstance which  would  render  tho  transaction 
neither  fair  nor  honest.  In  such  a case,  if  tho 
vendor  is  unpaid,  one  of  two  innocent  parties  must 
suffer  by  the  act  of  n third ; and  it  is  reasonable 
that  ho  who,  by  misplaced  confidence,  has  enabled 
such  third  person  to  occasion  tho  loss  should  sus- 
tain it:  ( Liekbarrow  v.  Mason,  2 T.  It.  70.)’’ 
Then  the  letter  from  Parry,  Lovell,  and  Co.  to  tho 

filaintiffs  shows  that  they  were  under  advances 
rom  tho  plaintiffs  at  tho  timo,  and  that  there  was 
valuable  consideration  for  the  bill,  but  it  is  no  notico 
of  any  private  arrangement;  it  simply  shows  that 
Parry,  Lovell,  and  Co.  are  ufraid  that  there  might 
be  n difficulty  in  tbeir  enforcing  the  bill  of  lading 
ou  their  ovru  behalf,  but  that  the  plaintiffs  would 
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have  no  such  difficulty.  There  is  nothin"  to  show 
that  the  “hitch”  mentioned  was  anything  more 
than  a dispute,  and  was  of  such  a nature  ns  to 
render  defective  Parry,  Lovell,  and  Co.’s  title  to 
the  goods  represented  by  the  bill  of  lading. 

The  default  in  dolivery  was  the  default  of  the 
shipowner,  who  was  bound  to  have  so  loaded  his 
goods  that  ho  could  deliver  to  each  consignee  tho 
amount  shipped  under  each  bill  of  lading;  if  ship- 
ping in  bulk  prevented  tho  different  portions 
from  being  duly  allotted,  that  was  tho  negligence 
of  the  shipowner.  At  tho  worst,  the  plaintiffs  were 
entitled,  the  quantity  shipped  in  tho  afterhold 
should  be  apportioned  among  tho  three  holders  of 
tho  bills  of  lading  A,  B,  and  C.  Nothing  appeared 
on  the  ship’s  papors  to  show  priority,  and  all  wero 
equally  entitled  to  delivery.  Bill  of  lading  C 
transferred  forty  tons  to  tho  plaintiffs  as  much  as 
A and  B transferred  sixty  and  forty  respectively 
to  the  other  consignees.  Even  if  bills  of  lading 
only  transfer  what  was  actually  shipped,  all 
the  consignees  were  equally  entitled  to  their 
proportion  of  tho  103  tons.  But  it  is  said  that 
on  the  presentation  of  bill  of  lading  C,  there 
were  only  threo  tons  loft  on  board  to  satisfy  it 
after  the  others  had  been  discharged,  and  that  these 
three  tons  nre  nil  that  the  plaintiffs  are  entitled  to. 
But  tho  Bills  of  Lading  Act  assumes  that  the  pro- 
perty named  in  the  bill  of  lading  passes  to  the  ulti- 
mate holder,  and  ho  becomes  clothod  with  the 
rights  of  tho  original  owner  as  if  the  contract  bad 
been  made  with  him ; and,  further,  it  is  well 
established  that  a transferee  for  value  without 
notice  has  a better  title  than  even  tho  original 
owner:  ( Lickbarrow  v.  Mason,  1 Sm.  L.  C., 
(509) ; and,  consequently,  the  plaintiffs  have  ac- 
quired an  absolute  right  to  have  delivered  to  them 
the  amount  of  the  goods  named  in  the  bill  of 
lading,  which  amonnt  tho  defendants  cannot  deny 
as  against  tho  plaintiffs,  however  much  they  might 
dispute  it  against  former  holders. 

Cur.  adv.  wit. 

Feb.  18, 1875. — Sir  R.  Piiillimore  : This  is  a emit 
by  Hall,  Bowor,  and  Co.f  against  the  ship  Emilien 
Marie  and  the  foreign  owners,  for  Bhort  delivery  of  a 
cargo  of  certain  palm  kernels,  valued  at  500L  Hall, 
Bower,  and  Co.  arc  the  indorsees  of  a bill  of  lading 
from  Parry,  Lovell,  and  Co.,  who  aro  indorsers  of 
D.  Chinery,  the  managing  director  of  tho  African 
Barter  Company  (Limited). 

It  appears  that  tho  master  of  the  vessel  gave 
three  bills  of  lading  to  three  different  parties 
for  portions  of  tho  same  cargo  of  palm  ker- 
nels. These  bills  aro  marked  A,  B,  and  C in 
tho  pleadings.  Tho  bill  upon  which  tho  plain- 
tiffs rest  their  claim  is  us  follows : [His  Lord- 
ship then  read  bill  of  lading  C,  set  out  in  tho 
pleadings.]  Then  there  is  tho  indorsement : 
“ Deliver  the  within  to  Messrs.  Parry,  Lovell,  and 
Co.,  or  order— D.  Chinery;”  indorsed  also  “Parry, 
Lovell,  and  Co.”  Primd  facie  the  plaintiffs  are 
entitled  to  their  forty  tons  of  palm  kernels.  Tho 
other  bills  of  lading,  A and  B,  are  as  follows: 
[His  Lordship  read  these  bills  of  lading,  as  set 
forth  in  the  pleadings.]  The  whole  shipment, 
therefore,  it  appears,  ought  to  have  amounted  to 
140  tons  of  kernels,  whereas,  when  tho  cargo  came 
to  be  delivered  there  were  only  103  tons.  Tho 
holders  of  the  bill  of  lading  A received  their  sixty 
tons,  the  holders  of  the  bill  of  lading  B received 
their  forty  tons,  and  tho  holders  of  the  bill  of 
lading  C were  tendered  about  three  tons  of  kernels 


and  sweepings,  which  they  refused  to  accept,  and 
hence  the  institution  of  this  suit. 

Various  answers  have  been  pleaded  in  defence. 
Some  aro  of  what  may  bo  called  a technical,  and 
some  of  a substantial  character.  I will  first  deal 
with  those  of  tho  former  category. 

First,  it  is  contended  as  follows  in  tho  5th 
articlo  of  tho  answer:  “The  said  vessel,”  Ac. 
[His  Lordship  hero  read  tho  5th  paragraph  of 
the  answer,  ns  nbovo  set  out.]  Upon  examination 
of  the  statutes  referred  to  and  tho  bye-laws  passed 
by  virtue  of  them,  I nm  clearly  of  opinion  that 
these  statutes  in  no  way  alter  tho  legal  liability 
existing  previously  to  the  delivery  at  Liverpool,  to 
tho  master  porter,  of  the  cargo.  Thoso  statutes 
and  bye-laws  relate  to  the  possibility  of  injury  in 
the"  receiving,  weighing,  and  loudingof  the  goods," 
for  damage  to  which,  while  in  his  possession,  tho 
master  porter  may  be  liable.  And  I may  observe 
hero,  that  tho  order  of  tho  shipbrokerto  the  master 
was  to  deliver  140  tons,  without  any  reference  to 
priority  or  to  any  supposed  bargain. 

Secondly,  the  question  was  raised  as  to  tho  effect  of 
the  Bills  of  Lading  Act  (18  A 13  Viet.  c.  111).  It  was 
contended  that  this  statute  gives  no  greater  right 
to  the  assignees  than  tho  assignors  possessed,  and, 
therefore,  assuming  that  tho  assignors,  for  reasons 
presently  to  be  stated,  could  not  have  put  in  force 
tho  bill  of  lading,  the  incapacity  attaches  to  tho 
assignee.  This  argument  has  some  plausibility, 
but  1 think  no  Boundness.  Tho  question  arises  in 
sect.  1 as  to  who  is  meant  by  the  term  “ himself” 
I think  the  ultimate  and  not  tho  intervening 
owner,  and  that  in  this  ease  it  is  as  if  the  kernels 
had  been  consigned  to  Hall,  Bower,  and  Uo.  direct, 
and  not  to  Chinery. 

Thirdly,  it  is  contended  that  the  vessel  had 
been  sub-chartered  in  this  case  to  Stainforth,  that 
the  master  signed  the  bill  of  lading  ns  agent  for 
the  sub-charterers,  and  not  of  the  owner.  If 
this  wero  so,  it  would  be  enough  to  say  that 
at  least  notice  of  the  sub-charter,  or  that  tho 
master  was  signing  as  agent  for  the  sub-charterers, 
ought  to  appear  on  the  bill  of  lading.  It  does  not 
appear,  ana  I am  further  of  opinion  that  tho 
master  did  not  sign  in  thnt  capacity. 

Fourthly,  it  is  contended  that  though  the  cap- 
tain, being  a part  owner  in  this  vessel,  may 
be  liable,  there  are  other  owners,  and  that  no 
liability  attaches  to  tho  whole  ship,  which  it  is 
said  tho  court  has  no  right  to  arrest.  I am  of 
a different  opinion.  I think  the  court  has  juris- 
diction over  this  ship,  though  tho  part  owners 
may  be  subject  to  an  action  in  another  court. 

Now  I como  to  tho  argument,  of  a less  tech- 
nical and  more  substantial  character,  addressed 
to  the  court  on  behalf  of  the  defendants.  It  is,  in 
fact,  contended  that  the  plaintiffs  aro  guilty  of  a 
fraud  in  tho  matter  of  the  bill  of  lading  C,  an  alle- 
gation which  I think  should  have  been  distinctly 
pleaded  if  intended  to  bo  rcliod  upon.  It  is  said, 
however,  that  tho  charge  necessarily  results  from 
what  is  pleaded.  Tho  10th  articlo  is  as  follows  : 
“Tho  plaintiffs  had  notice  of  tho  agreement  men- 
tioned in  article  8 of  this  answer  before  any  assign- 
ment wrb  made  to  them  of  tho  snid  bill  of  lading 
referred  to  in  the  paid  petition.  No  consideration 
was  paid  by  the  plaintiffs  for  tho  assignment  of 
the  said  bill  of  lading.”  If  tbeso  two  averments 
are  substantiated  by  evidence,  the  plaintiffs,  it  is 
contended,  aro  putting  forward  a claim  bottomed 
on  fraud.  I will  cousidcr  them  in  their  order. 
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But,  first,  it  will  bo  convenient  to  Btato  concisely 
tbo  law  applicable  to  both  these  allegations.  It  is 
perspicuously  Btated,  in  tho  case  of  Rodger  v.  The 
Comptoir  d'Eeconipte  de  Farit  (L.  Rep.  2 P.  C.  405), 
before  the  Privy  Council : “ Doubtless/’  their  Lord- 
ships say,  "tho  holder  of  an  indorsed  bill  of  lading 
mny,  in  the  course  of  commercial  dealing,  transfer 
a right  greater  than  he  himself  boa  ; tho  exception 
is  founded  on  the  negotiable  quality  of  the  aocu- 
incnt.  It  is  confined  to  tho  case  whero  the  person 
who  transfers  the  right  is  himself  in  actual  and 
authorised  possession  of  the  document,  and  the 
transferee  gives  valuo  on  the  faith  of  it,  without 
having  notice  of  any  circumstances  which  would 
render  the  transaction  neither  fair  nor  honest.” 
Now,  it  is  Baid  that  tho  plaintiffs  had  notice  suffi- 
cient to  invalidate  their  claim  ; what  it  was  is  set 
out  in  tho  8th  article  (to  which  the  10th  refers)  of 
tho  answer : “ At  the  time  of  the  said  shipment  by 
the  African  Barter  Company,  and  before  the  signing 
of  tho  Raid  bills  of  lading,  it  was  for  valuable  con- 
sideration, agreed  by  and  between  tho  said  com- 
pany and  Messrs.  Charles  Leigh  Clare  and  Co.  and 
Samuel  Rigby  Stainforth  respectively,  who  are 
the  consignees  respectively  named  in  the  said  bills 
of  lading,  copies  whereof  arc  annexed,  marked  re- 
spectively A and  B,  thut  tho  said  Charles  Leigh 
Clare  and  Co.  and  Samuel  Rigby  Stainforth  wero 
respectively  to  havo  delivered  to  them  out  of  tbo 
said  shipment,  made  by  or  on  behalf  of  tho  said 
company,  the  full  quantity  of  kernels  mentioned  in 
their  said  bills  of  lading  before  any  portion  of  the 
said  kernels  should  bo  delivered  to  tbo  said  D. 
Chinery,  managing  director  of  tho  said  company, 
or  to  his  assigns,  on  tbe  said  bills  of  lading  men- 
tioned in  tho  petition.”  Tbo  two  bills  of  lading 
A and  B,  referred  to  in  this  article,  have  been 
already  recited.  The  shippers  in  these  arc  tbo 
African  Barter  Company,  Leigh  Clare  and  Co.,  con- 
signees of  A,  and  Stainforth,  consignee  of  B,  had 
claims  secured  by  judgments  upon  their  allotments 
of  the  cargo.  Tho  shipper  in  bill  of  lading  C is 
Finlay,  tho  consignee  being  Chinory,  described  as 
managing  director  of  the  African  Barter  Company. 
It  is  saia  that  Finlay  and  Chinery  aro  practically 
the  same,  and  that  the  African  Barter  Company 
was  known  to  bo  on  the  verge  of  bankruptcy.  But, 
if  this  be  so,  it  would  not  affect  Parry,  Lovell,  and 
Co.,  to  whom  Chinery  indorsed  the  bill  of  lading  C. 

Then  it  is  said  that  they  had  notice  of  a pri- 
vate arrangement,  whereby  it  was  settled  that 
A and  B should  be  satisfied  before  C,  because 
Chinery  must  bo  taken  to  have  been  cognizant  of 
this  agreement.  I am  not  satisfied  that  Parry, 
Lovell,  and  Co.  were  not  innocent  holders  of  the 
bill  C ; and  I roust  observe  that  it  is  not  pleaded 
that  they  took  bill  C with  notice  or  without  consi- 
deration ; but,  even  if  they  were  not  innocent 
holders,  what  is  alleged  against  Hall,  Bower,  and 
Co.  ? Why,  that  a letter  from  Parry,  Lovell,  and 
Co.,  to  them  gave  them  notice  which,  as  honest 
assignees  of  bill  C,  ought  to  have  awakened  their 
suspicion,  and  have  admonished  them  to  make  in- 
quiries, tho  result  of  which  would  have  apprised 
them  that  bill  C was  to  be  postponed  to  A and  B, 
and  that  there  were  not  kernels  enough  to  satisfy 
the  three.  The  letter,  so  far  as  it  was  relied  on  to 
prove  this  charge,  is  as  follows : [His  Lordship 
then  read  the  letter  of  the  31st  Oct.  1874,  from 
Parry,  Lovell,  und  Co.  to  the  plaintiffs,  boforo  pet 
out.]  After  a careful  consideration  of  this  letter, 
1 cuuuol  come  to  the  conclusion  that  it  warrants 


the  argument  that  Hall,  Bower,  and  Co.  were  bound 
to  have  made  further  inquiries  before  they  took  tho 
bill  of  lading. 

Tho  general  principle  of  tho  law  as  to  con- 
structive notice  to  allot  in  tho  case  about  to 
be  cited  seems  to  be  well  laid  down  in  tho 
judgment  of  Wigram,  V.C.,  in  Jonct  v.  Smith 
(11  Hare,  55) : " It  is  scarcely  possible,”  observes 
his  Honour,  " to  declare  d prioi'i  what  shall  bo 
deemed  constructive  notice ; because,  unquestion- 
ably, that  which  would  not  affect  one  man  may  bo 
abundantly  sufficient  to  affect  another.  But  I 
believe  I may,  with  sufficient  accuracy  for  my 
present  purpose,  and  without  danger,  assert  that 
tho  cases  in  which  constructive  notice  has  been 
established  resolve  themselves  into  two  classes; 
first,  cases  in  which  tho  party  charged  has  had 
actual  notice  that  the  property  in  dispute  was  in 
fact  charged,  encumbered,  or  in  some  way  affected, 
and  the  court  has  thereupon  bound  him  with  con- 
structive notice  of  facts  and  instruments  to  a 
knowledge  of  which  ho  would  havo  been  led  by  an 
inquiry  ufter  tho  chargcB,  incumbrance,  or  other 
circumstance  affecting  the  property  of  which  he 
bnd  actual  notice;  and,  secondly,  cases  in  which 
tho  court  has  been  satisfied,  from  the  evidence 
before  it,  that  tho  party  charged  has  designedly 
abstained  from  inquiry  for  the  very  purpose  of 
avoiding  notice.  Tho  proposition  of  law  upon 
which  tho  former  class  of  cases  rests  is,  not  that 
the  party  charged  had  notico  of  an  instrument, 
which  in  truth  related  to  tho  subject  in  dispute, 
without  knowing  that  such  was  the  case,  but  that 
he  had  actual  notico  that  it  did  so  relate.  The 
proposition  of  law  upon  which  the  second  class  of 
cases  proceed  is,  not  that  tho  party  charged  had 
incautiously  neglected  to  make  inquiries,  but  that 
be  bad  designedly  abstained  from  such  inquiries 
for  the  purpose  of  avoiding  knowledge — a purpose 
which,  if  proved,  would  clearly  show  he  had  a 
suspicion  of  the  truth,  and  a fraudulent  determina- 
tion not  to  learn  it.  If,  in  short,  there  is  not  actual 
notico  that  the  property  is  in  some  way  affected, 
and  no  fraudulent  turning  away  from  that  know- 
ledge of  facts  which  the  ret  gesfee  would  suggest  to 
a prudent  mind — if  more  want  of  caution,  as  dis- 
tinguished from  fraudulent  and  wilful  blindness, 
is  all  that  enu  bo  imputed  to  the  purchaser — there 
the  doctrino  of  constructive  notico  will  not  apply ; 
there  the  purchaser  will  in  equity  be  considered, 
as  in  fact  he  is,  a bond  fide  purchaser  without 
! notice.”  These  remarks  in  favour  of  the  innocence 
of  the  purchaser  me  certainly  not  weakened  when 
applied  to  the  holder  of  a bill  of  lading.  It  may 
be  that  the  letter  conveys  an  intimation  that  tho 
African  Barter  Company  is  on  the  eve  of  bank- 
ruptcy, and  that  tho  writor  desires  to  provent  tho 
bill  of  lading  from  forming  part  of  tho  bankruptcy 
estate.  It  may  be  before  another  tribunal,  and  for 
a different  purpose,  the  writer  may  bo  liable  for 
this  statement.  1 offer  no  opinion  on  these  points. 
Tho  question  before  roe  is,  whether  the  letter 
ought  to  have  suggested  to  Hall,  Bower  and  Co. 
that  which  is  now  relied  upon,  namely,  that  tho 
bill  of  lading  C was  only  to  bo  satisfied  if  tbo 
satisfaction  of  bills  A and  B left  a sufficient  quan- 
tity of  kernels  for  tho  purpose.  I think  it  contaiued 
no  such  suggestion. 

With  respect  to  the  objection  as  to  want  of  con- 
sideration given  by  Hall,  Bower,  and  Co.,  I am  of 
opiuion  thut  the  bill  of  lading  was  assigned  to  and 
tukeu  by  them  in  puit  pay  meut  of  a debt  due  to 
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them  from  the  assignee,  which  is  a sufficient 
vuluabte  consideration. 

Upon  the  whole,  1 am  of  opinion  that  the  prayer 
of  the  plaintiffs  ought  to  be  granted.  I pronounce 
for  the  damage,  which  must  be  referred  in  the  usual 
manner  to  the  registrar  and  merchants,  and  I con- 
demn the  defendant  in  costs. 

Solicitors : Plaintiffs,  Snowball,  Copeman,  and 
Smith  ; Defendants,  Duncan,  Hill,  and  Dickinson. 


Feb.  11  ami  18,  1875. 

Tub  Earl  Spencer. 

Collision — Speed — Ship  overtaken — No  duly  to 
show  light  or  signal. 

A steamship  entering  a harbour  at  full  speed  on  a 
night  when  ships  not  showing  lights  ran  be  seen 
only  at  a distance  of  one  or  two  cables’  length 
will  be  held  to  blame  if  she  injures  another  ship. 
There  is  no  duty  imposed  upon  any  ship  to  exhibit 
a light  or  signal  astern  to  another  ship  approach- 
ing the  former  from  such  a direction  that  the 
regulation  lights  of  the  leading  ship  are  not 
visible  to  those  on  board  the  following  ship,  even 
when  the  leading  ship  is  in  the  fair  way  of  a 
harbour  on  a night  when  vessels  not  showing 
lights  cannot  be  seen  at  a greater  distance  than 
one  or  two  cables’  length. 

Tins  was  a cause  of  collision  instituted  on  behalf 
of  the  owners,  master,  and  crew  of  the  schooner 
Merlin,  and  on  behalf  of  the  owners  of  the  cargo 
lately  laden  on  board  thereof,  against  the  steam- 
ship Earl  Spencer,  and  against  the  Loudon  and 
North- Western  Railway  Company,  the  owners  of 
the  said  steamship,  intervening.  The  petition,  so 
far  os  is  material,  was  as  follows  : 

1.  At  about  or  shortly  before  5 a.m.  on  the  17th  Oct. 
1874,  the  schooner  Merita,  of  65  tons  register,  manned  by 
a crew  of  four  hands  all  told,  whilst  in  prosecution  of 
a voyage  from  Carmarthen  to  Liverpool  with  a cargo  of 
tin  plate,  was  in  Holyhead  Bay  inside  of  the  Breakwater. 

2.  Tbo  wind  at  such  time  was  about  south-south- 
west, a moderate  gale ; the  weather  was  rainy,  and  the 
tide  about  one  hour  and  a half  ebb,  and  the  Merlin  had 
her  proper  regulation  lights  duly  exhibited  and  burn- 
ing brightly.  She  was  on  the  starboard  tack,  heading 
about  south-east  by  south ; her  speed  was  about  one 
and  a half  knots  to  two  knots  per  hour,  and  she  was 
under  double-reefed  mainsail,  reefed  topsail,  standing 
jib  and  forestaysail,  and  her  crew  were  engaged  in 
setting  her  double-reefed  foresail. 

3.  At  such  times  the  above-named  steamship  Earl 
Spencer,  with  her  three  lights  open,  was  seen  at  the  dis- 
tance of  about  a cable's  length  astern  of  tbe  Merlin, 
and  coming  towards  her  under  steam.  The  Earl  Spencer. 
although  loudly  hailed  from  the  Merlin,  ran  against  and 
with  her  stem  struck  the  Merlin  a violent  blow  on  her 
port  quarter,  doing  her  a great  deal  of  damage.  The 
crew  of  the  Merlin  got  on  beard  the  Earl  Spencer  in 
order  to  save  their  lives,  and  the  Earl  Spencer,  after  an 
unsuccessful  attempt  to  take  the  Merlin  in  tow,  pro- 
ceeded into  Holyhead  harbour,  and  the  Merlin  and  her 
cargo  and  everything  on  board  her  were  totally  lost. 

4.  Those  on  board  the  Earl  Spencer  neglected  to  keep 
a proper  look-out. 

5.  The  Earl  Spencer  improperly  negleoted  to  keep  out 
of  tbe  wav  of  tbe  Merlin . 

6.  Tbe  Earl  Spencer  was  going  too  fast  considering  the 
state  of  the  weather,  and  did  not  duly  obeerve  and  oom- 
ply  with  the  provisions  of  Article  16  of  the  Regulations 
for  preventing  Collisions  at  Sea. 

7.  The  said  collision  and  the  con  sequent  loss  of  the  ifer. 
lin  and  ber  cargo,  and  everything  on  board  her,  were  occa- 
sioned by  tbe  negligent  and  improper  navigation  of  the 
Earl  Spencer. 

8.  The  said  ooliision  vm  not  occasioned  by  any  negli- 
gence on  the  part  of  the  rnaeler  or  crew  of  the  Merlin. 


The  defendants  filed  an  answer,  which,  so  far  as 
material,  was  as  follows : 

1.  The  Earl  Spencer  is  a paddle  steamship  of  350 
horse-power,  and  of  431  tons  register,  belonging  to  the 

Krtof  London,  is  manned  by  a crew  of  twenty-eight 
nds  all  told,  and  is  employed  in  carrying  cargo  and 
passengers  between  Holyhead  and  Greonore  in  Ireland. 

2.  The  Earl  Spencer  left  Groenore  bound  for  Holyhead 
on  the  evening  of  the  ICth  Oct.  1874,  having  on  board  a 
cargo  of  gonoral  goods,  cattle,  and  thirty -eight  passen- 
gers. 

3.  The  Earl  Spencer  proceeded  on  hor  said  voyage  in 
safety  until  about  4 25  o.m.  on  the  17th  Oct.  1874,  when 
tbe  tide  being  ebb,  the  weather  dark  and  rainy,  and  a 
gale  blowing  Irom  tbe  south-south- west,  the  Earl  Spencer 
was  rounding  the  breakwater  of  and  entering  Holyhead 
outer  harbour,  heading  about  sooth-half-eost,  with  her 
regulation  lights  burning  brightly,  and  a good  look-oat 
being  kept  on  board  of  ber.  At  euoh  time,  and  after 
rounding  the  break  water,  those  dh  board  the  Earl  Spencer 
suddenly  sighted  a vessel,  which  turned  out  to  be  the 
Merlin,  with  no  lights  visible,  bearing  about  half  a point 
on  the  st&rboard  bow  of  the  Earl  Spencer,  and  close 
ahead  of  tbe  latter  vessel,  and  inside  the  breakwater. 
The  master  of  the  Earl  Spencer,  thinking  that  the  Merlin 
was  a vessel  at  anchor,  starboarded  the  helm  of  the  Earl 
Spencer  to  go  to  tho  eastward  and  outside  of  her  and  of 
the  other  shipping,  there  being  several  vessels  at  auchor 
to  the  westward  of  the  Merlin,  but  discovering  imme- 
d lately  afterwards  that  the  Merlin  was  under  weigh,  tho 
master  of  tho  A'cirl  Spencer  ordered  tbe  engines  of  that 
vessel  to  be  stopped  and  reversed  foil  speed,  which  order 
was  immediately  obeyed,  but  as  the  time  whioh  had 
elapsed  from  the  sighting  of  the  Merita  was  so  short, 
and  as  the  if erl  in  was  steering  a course  which  oroesed 
the  course  of  the  Earl  Spenctr,  that  latter  vessol  was 
unable  to  avoid  the  Merlin,  but  bor  bow  came  in  con- 
tact  with  the  stern  and  port  quarter  of  the  Merlin.  The 
master  of  tbe  Earl  Spencer  attempted  to  tow  the  Merlin 
in  safety,  but  after  an  unsuccessful  attempt  to  do  so 
was  compelled,  through  fear  of  risking  tho  lives  and  pro- 
perty under  his  core,  to  abaodou  her  after  taking  on 
board  her  crow. 

4.  Save  as  herein  appears  the  defendants  deny  the 
several  allegations  of  the  plaintiffs'  petition. 

5.  Those  on  board  tbe  Merlin  improperly  omitted 
nndsr  the  circumstances  of  the  caso  to  hail  the  Earl 
Spencer,  or  to  show  a light,  or  to  toko  any  proper 
moasures  in  due  time  to  warn  those  on  board  the  Earl 
Spencer  of  the  proximity  and  position  of  the  Merlin, 
although  from  the  relative  position  of  the  two  ships  the 
regulation  lights  of  the  Merlin  were  not  visible  to  those 
on  board  the  Earl  Spencer. 

6.  Those  on  board  the  Merlin  neglocted  to  observe  and 
comply  with  the  provisions  of  Articles  19  and  20  of  |the 
Regulations  for  Preventing  Collisions  at  Sea. 

7.  The  said  ooliision  was  occasioned  or  contributed  to 
by  Rome  or  one  of  the  acts  or  defaults  set  forth  in  tho 
5th  and  6th  Articles  of  this  answer,  or  otherwise  by  the 
negligence  of  those  on  board  the  Merlin. 

8.  The  said  collision  was  not  occasioned  by  any  neg- 
ligence of  those  on  board  tho  Earl  Spencer,  but  wee,  so 
far  as  they  were  concerned,  an  inevitable  accident. 

The  pleadings  were  thereupon  concluded. 

Feb.  11. — Tho  cause  came  on  for  hearing  before 
the  Judge,  assisted  by  Trinity  Masters.  The  facts 
of  tho  case  were  not  in  dispute.  The  plaintiffs 
called  only  one  witness,  the  master  of  tho  Merliu , 
who  stated  that  the  Merlin  was  beating  into  Holy- 
bead  harbour  for  refuge,  as  it  was  blowing  a gnlo 
of  wind,  and  tho  weather  was  dark  and  rainy.  Ho 
was  at  tho  helm,  and  the  rest  of  the  crew  were 
engaged  in  hoisting  the  foresail.  As  he  was  coming 
in  he  mode  out  the  hulls  of  two  vessels  at  tbo  dis- 
tance of  about  a cable's  length  and  a half  off ; 
They  had  their  riding  lights  up.  No  one  on  board 
the  Merlin  sighted  the  Earl  Spencer  till  she  wns 
about  a cable's  length  off  astern  of  them,  and  then 
the  master  of  tho  Merlin  saw  tho  Earl  Spencer’s 
three  lights,  and  made  out  that  vessel  coining  up 
right  astern  of  them,  and  the  Earl  Spencer  was 
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loudly  hailed,  but  came  on  and  struck  tho  Merlin 
on  the  stern  a little  on  the  port  side.  The  Merlin 
•was  heading  S.E.  by  S.,  and  the  Earl  Spencer, 
S.  $ E.  In  cross-examination  the  master  of  the 
Merlin  admitted  that  he  could  have  seen  tho  lights 
of  the  Earl  Spencer  three  or  four  miles  off  if  ho 
had  looked  for  them,  and  that  if  he  had  seen  them 
j-ooner  he  should  have  shown  tho  Earl  Spencer  o 
light  over  tho  stern  of  the  Merlin ; that  it  was  his 
practice  to  show  u light  over  his  vessel’s  stern  on 
such  occasions ; nna  that  the  Earl  Spencer  waB 
coming  up  in  such  a direction  that  those  on  board 
of  her  could  not  see  the  Merlin's  regulation  lights. 

The  defendants’  witnesses  stated  that  the  Earl 
Spencer  was  going  into  Holyhead  harbour  at  a 
speed  of  eleven  knots,  and  that  such  a speed  is 
ncccsaanr  to  keep  enough  steerage  way  on  to 
cnnblo  the  steamer  to  get  into  the  place  where  she 
lands  her  passengers  and  cargo.  If  she  slackened 
speed  she  would  bo  thrown  off  her  course  by  the 
tide  and  wind.  Tho  night  was  so  dark,  that 
although  a good  look  out  (tho  first  mate  and  three 
men)  was  kept  on  the  forecastle  the  Merlin  wns 
not  sighted  until  within  a cable’s  length.  Tho 
Merlin  was  in  tho  usual  track  of  steamers  going 
into  the  harbour,  and  had  no  lights  visible,  but  the 
mnstcr  of  the  Earl  Silencer  thought  she  was  a 
vessel  at  anchor,  it  being  a common  thing  for  small 
vessels  to  lie  at  anchor  without  lights  inside  the 
breakwater.  As  there  were  other  vessels  nt  anchor 
to  starboard  of  the  Merlin , the  master  of  tho  Earl 
Spencer  starboarded  his  helm  to  go  outside  of  her, 
but  immediately  afterwards  discovered  she  was 
under  weigh,  and  stopped  and  reversed  his  engines, 
but,  was  unnble  to  avoid  the  collision. 

Tho  court  called  upon  (on  the  question  of  speed) 

Unit,  Q.C.  and  James  P.  Aspinall  for  the  defen- 
dants.— Tho  speed  of  the  Earl  Spmcer  was  justi- 
fiable. If  such  speed  was  necessary  to  reach  her 
discharging  berth,  she  cannot  bo  held  wrong  in 
keeping  up  that  speed  oven  when  entering  harbour. 
Having  only  just  entered  the  harbour,  it  would 
not  have  been  Bafe  to  slacken  speed.  There  is  no 
rule  or  regulation  requiring  a vessel  to  go  at  less 
than  full  speed  except  in  foggy  weather,  and 
whether  a steam  ship  be  entering  harbour  or  in 
the  open  sea,  she  is  equally  entitled  to  keep  up  her 
speed  if  sho  can  see  nothing  in  her  way.  Even 
if  she  bad  slackened  speed  on  entering  the  har- 
bour, she  could  not  liavo  avoided  tho  collision; 
she  made  out  the  Merl:n  too  late  to  bo  able  to 
avoid  that  vessel  even  if  sho  had  been  going  at 
half  speed. 

When  the  night  is  go  dark  that  tho  look  out 
on  board  a steamship  cannot  make  out  a vessel 
ahead  till  within  the  length  of  a cable  or  two, 
and  until  it  is  too  late  to  nvoid  a collision, 
it-  is  the  duty  of  those  on  board  tho  vessel  ahead, 
if  she  is  in  such  a position  that  her  regulation 
ligliis  are  not  visible  to  the  overtaking  vessel, 
to  exhibit  a light  to  that  vessel  or  to  give 
I cr  some  signal  by  which  she  may  recognise 
that  she  is  likely  to  run  into  risk  of  col- 
lision. The  master  of  the  Merlin  should  have 
shjwn  a light  or  signal  over  tho  stern  of  tho 
Merlin  in  time  to  have  enabled  the  Earl  Spencer  to 
keep  out  of  the  way  of  tho  Merlin.  This  duty  on 
ihT  part  of  the  leading  vessel  arises  under  the 
general  maritime  law  enforced  by  Article  20  of  the 
• •eolations  for  preventing  collisions,  which  says 
*'  Nothing  in  these  rules  shall  exonerate  any  ship, 
or  the  owner,  or  master,  or  crow  thereof,  from  tho 


consequences  of  any  neglect  to  carry  lights  or 
signals,  or  of  any  neglect  to  keep  a proper  look-out 
or  of  tho  neglect  of  any  precaution  which  may  be 
required  by  the  ordinary  practice  of  seamen,  or  by 
the  special  circumstances  of  the  ense.”  Under  the 
general  maritime  law  before  tho  passing  of  these 
regulations,  although  there  was  no  rule  requiring 
fixed  lights  to  bo  carried,  there  was  an  obligation 
upon  every  vessel  at  night  to  show  a light  to 
another  vessel  approaching  from  any  direction  if 
the  vessels  were  navigating  in  frequented  waters ; 
and  consequently  a vessel  would  be  bound  to  show 
a light  over  her  stern  to  another  approaching.  The 
regulations  only  provide  for  certain  fixed  lights  to 
bo  carried  from  sunrise  to  sunset  (Arts,  3 & it), 
which  are  visible  only  from  ahead  and  not  from 
astern.  Art.  20  expressly  reserves  the  obligation 
to  carry  such  lights  or  signals,  in  addition  to  those 
fixed  lights,  as  may  bo  required  by  tho  ordinary 

{mictico  of  seamen,  and  that  tho  exhibition  of  a 
ight  or  signal  over  the  stern  of  the  Merlin  would 
have  been  an  ordinary  seamnnlike  precaution  is 
admitted  by  tho  mnstcr  of  tho  Merlin.  Tho 
regulations  leave  untouched  the  obligation  of  the 
maritime  law  as  to  showing  lights  or  signals  in  tho 
directions  in  which  the  fixed  lights  are  not  visible. 
Such  occasional  lights  or  signals  should  be  ready 
for  occasional  exhibition  whenever  thero  appears 
to  be  danger  of  collision.  [Sir  It.  Phillimorb. — 
I shall  aBk  the  Elder  Brethren  whether  in  this 
case  it  would  have  been  in  accordance  with  tho 
ordinary  practice  of  seamen  to  havo  exhibited  a 
light.]  Tho  practice  of  seamen  is  no  doubt  a 
question  for  the  Elder  Brethren  but  the  obligation 
under  tho  maritime  law,  is  a question  for  tho 
court.  In  The  Chanonry  (1  Asp.  Mar.  Law  Cos. 
569;  28  L.  T.  Rep.  N.S.  284),  this  court,  intimated 
that  under  speciul  circumstances  the  exhibition  of 
a light  astern  to  an  overtaking  vessel  would  bo 
oblijpitory,  and  in  this  case  there  were  clearly 
special  circumstances ; bccauso  tho  Merlin  was 
beAting  into  n harbour  into  which  these  steamers 
went  regularly  and  was  in  tho  usual  track  of  these 
steamers.  She  was  an  obstruction  to  the  fairway, 
and  as  such  was  bound  to  give  notice  of  her  posi- 
tion ; failure  to  give  such  notice  disentitles  her 
from  recovering  in  thiB  action,  as  but  for  that  failure 
no  collision  could  have  occurred. 

Mil  ward,  Q.C.  and  Clarkson,  for  tho  plaintiffs  : 
— The  Chanonry  (ttbi  sup.)  is  iu  our  favour,  bccauso 
it  was  there  decided  tuafc  tho  leading  vessel  was 
under  no  obligation  to  show  lights,  although  she 
was  navigating  one  of  the  passages  of  the  Bristol 
Channel,  and  a strong  opinion  was  expressed  that 
such  unusual  lights  would  l>e  misleading.  The  regu- 
lations clearly  contemplated  the  case  ot‘  overtaking 
ships.  The}'  specially  provide  for  tho  arc  of  the 
horizon  over  which  the  lights  are  to  be  Been,  and 
that  the  side  lights  shall  not  be  seen  abaft  the 
beam,  and  this  provision  indicates  that  vessels  are 
not  to  show  lights  astern.  Moreover,  article  2-  of 
tho  regulations  provides  that  '*  tho  lights  men- 
tioned in  the  following  nrticlcs,  numbered  3,  4,5,6, 
7,  8,  and  9,  and  no  others,  shall  bo  carried  in  all 
weathers  from  sunset  to  sunrise,”  and  it  will  be 
noticed  that  in  those  articles  no  mention  is  made  of 
showing  a light  astern,  and  that  article  20  is  not 
included  among  the  articles  named  therein.  [Sir 
It.  Piui.limork. — But  articles  3 and  5 which  govern 
this  ship  apply  to  the  permanent  carrying  of  lights 
according  to  Mr.  Butt's  contention.]  Tho  only 
provision  in  the  rules  for  the  occasional  exhibitiu 
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of  lights  relates  to  the  case  of  small  vessels  (articles 
6 and  9),  and  this  only  in  case  it  is  impossible  to 
fix  the  lights ; when  the  lights  can  be  fixed  no 
others  should  bo  exhibited.  What  light  or  signal 
is  a vessel  to  show  to  ono  overtaking  her  ? In  The 
C.  8.  Butler  (L.  Rep.  t Adm.  & Ecc.  238  ; 31 
L.  T.  Rep.  N.  S.  540 ; 2 Asp.  Mar.  Law  Cos.  408),  a 
steamer  was  held  to  blame  for  damaging  n dumb 
barge  navigating  the  Thames  at  night,  and  it  was 
held  that  tbero  was  no  obligation  on  tho  barge  to 
show  a light,  because  the  rules  provided  no  special 
light  for  a dumb  barge.  If  wo  are  bound  to  show  a 
white  light,  how  is  it  to  be  distinguished  from  an 
anchor  light.  Wo  Bubrait  that  tho  Legislature 
expressly  omitted  any  mention  of  lights  astern  in 
oraer  to  prevent  confusion.  Tho  only  question 
is  whether  tho  steamer  was  prudently  navigated. 

Butt,  Q.C.,  in  reply. — Both  in  The  Chanonry 
( tbi  sup.),  and  The  U.  S.  Butler  ( ubi  sup.),  the 
nights  were  such  that  vessels  could  lie  seen  with- 
out lights  at  a considerable  distance,  whoreaR  here 
they  were  only  visible  when  close  to.  Tho  exhibi- 
tion of  a light  under  such  circumstances  was  a 
mattor  of  ordinary  precaution. 

Sir  R.  I’ll  ili.i  more. — Tho  court  ontertains  no 
doubt  whatever  with  respect  to  a portion  of  this 
case,  namely,  that  tho  Bteamer  is  to  blame  for  tho 
very  reprehensible  speed  at  which,  in  tho  circum- 
stances of  this  cose,  she  thought  proper  to  enter 
Holyhead  Harbour.  But  on  the  other  point  tho 
court  will  take  a little  time  to  consider,  and  will 
deliver  a reasoned  judgment. 

Cur  ailv.  vulf. 

Feb.  18. — Sir  R.  Piullimore. — The  question 
reserved  in  this  case  is  whether  tho  Merlin  be  not 
to  blamo  as  well  as  tho  Earl  Spencer — already 
pronounced  to  be  to  blame — because  she,  the 
Merlin,  did  not  exhibit  a light  over  her  stern.  I 
must  consider  this  question  with  reference  to  tho 
particular  case  and  the  general  law. 

First,  as  to  the  particular  case.  Tho  Elder 
Brethren  were  careful  to  draw  my  attention  to 
the  fact  that  the  crew  of  this  little  Bchooner 
wore  only  four  in  number.  That  tho  master  was 
engaged  in  steering  and  the  three  otherB  in  making 
sail,  and  in  their  opinion  there  was  not  time  or 
opportunity  to  have  exhibited  a light  over  the 
stem.  In  this  opinion  I agree,  but  I am  afraid 
I must  consider,  secondly,  what  tho  general  law  is. 

That  law  is  to  be  found  now  exclusively  in  tho 
Regulations  for  preventing  Collisions  at  Sea.  The 
regulations  carefully  prescribe  the  occasions  upon 
which  lights  are  to  bo  carried,  and  tho  cha- 
racter and  position  of  those  lights. 

It  is  not  denied  that  no  express  provision  is  to  bo 
found  for  tho  exhibition  of  a light  to  an  overtaking 
vessel.  The  second  nrticlo  of  tho  regulations 
rules  that  lightB  mentioned  in  certain  following 
articles,  and  no  others,  Bhall  bo  carried  in  all 
weathers,  from  sunaet  to  sunrise ; and  it  is  clear 
that  the  case  of  nn  overtaking  vessel  was  in  tho 
contemplation  of  tho  framers  of  tho  regulations, 
for  Article  17  says,  '*  Every  vessel  overtaking  any 
other  vessel  shall  keep  out  of  tho  way  of  the  said 
last-mentioned  vessel ; and  if  it  be  ever  the  duty  of 
tho  vessel  overtaken  to  exhibit  a stern  light  here 
was  surely  tho  place  where  it  would  have  been 
mentioned. 

It  is  no  secret  that  great  nautical  authorities 
aro  divided  in  their  opinion  on  the  subject  of 
the  advantage  or  disadvantage  of  exhibiting 
a stern  light.  It  may  be  proper  that  a regulation 


to  tho  effect  should  be  made.  I do  not  offer  ati 
opinion  upon  tbo  point. 

The  regulations,  having  an  international  cha- 
racter, would  of  course  require  great  considera- 
tion, caution,  and  communication  with  other 
states  who  are  parties  to  the  existing  regula- 
tions, but  until  a new  regulation  be  mauo  it 
seems  to  mo  that  to  require  a vessel  about  to 
bo  overtaken  to  exhibit  a stem  light  would  lend 
to  confusion  and  danger.  The  necessity  for 
exhibiting  such  a light  would  vary  with  tho 
circumstances  of  each  case : at  least,  I pre- 
sume it  would  not  bo  contended  that  tho  over- 
taking vessel  would  always  bo  entitled  to  expect 
the  exhibition  of  n light  from  tbe  vessel  ahead. 
Tho  consequence  would  probably  bo  that  uncer- 
tainty would  be  introduced  to  tho  general  matter 
of  lights,  and  certainty  in  this  respect  has  been 
tho  great  object  of  tho  regulations. 

I am  of  opinion  that  the  exhibition  of  a stem 
light  is  not  obligatory  on  tbe  vessel  ahead.  This 
opinion  must  bo  taken  os  corrective  of  any  dicta 
uttered  by  me  in  tbe  cose  of  'The  Chanonry  (ubi. 
sup.). 

I pronounco  tho  Earl  Spencer  alono  to  blame. 
Solicitors  for  tho  plaintiff,  Ingledeio,  Ince,  and 
Greening. 

Solicitor  for  the  defendants,  R.  F.  Roberts. 

COTJBT  OF  APPEAL  IN  CHANCEE.T. 

Reported  bjr  E.  Stewart  Roche  and  H.  Pwat,  Eeqn)., 
liar  rUters-ft  l-  Law. 

April  22  and  29, 1875. 

(Before  tho  LonDs  Justices.) 

Ex  parte  Lamdtox  ; Ro  Lixdsay. 

Bill  of  exchange — Doctrine  of  Ex  parte  Waring — 
Ship-building  contract — Bills  drawn  against 
work  done — Vendor's  lien  for  unpaid  purchase- 
money — Double  insolvency — Rights  of  bill  holders. 
A.  contracted  to  build  an  iron  steamship  fur  B.  for 
7600 1.  The  money  was  to  be  paid  by  instalments 
at  specified  jteriods,  as  the  building  of  the  ship 
progressed,  partly  in  cash  and  partly  in  bills,  and 
from  the  time  of  paying  the  first  instalment  the 
ship  was  to  be  the  property  of  B.,  to  the  extent  of 
his  payments,  subject  to  A.'s  lien  for  any  unpaid 
instalments.  B.  gave  his  acceptances  from  time 
to  time  to  tho  amount  of  2700 L to  A.,  who  dis- 
counted them  with  his  bankers  in  the  ordinary 
course. 

Before  the  ship  teas  completed,  A.  and  B.  both 
became  insolvent,  and  tho  bills  were  consequently 
dishonoured  at  maturity.  B.'s  creditors  resolved 
to  accept  a composition,  and  their  resolution  was 
duly  regisUred.  B.  subsequently  abandoned  ths 
contract,  and  the  trustee  under  A.'s  bankruptcy 
finished  the  ship.  The  bankers,  the  holders  of  the 
bills,  which  were  expressed  to  be  drawn  **fiw 
value  received  in  iron  screw  steamer  now  built- 
trig,"  claimed  to  stand  in  B.'s  place,  and  to  bo 
entitled  to  a lien  upon  the  ship  for  the  moneys 
they  had  advanced  on  the  bills: 

Held  (affirming  tho  decision  of  the  Chief  Judge  in 
Bankruptcy),  that  the  doctrine  of  Ex  parte 
Waring  (19  Vet.  315)  did  not  apply,  and  that  the 
bill  holders  were  not  entitled  to  the  lien  cla hard 
by  them. 

Tins  was  an  appeal  from  a decision  of  tho  Chief 
Judge  in  Bankruptcy,  reversing  a decision  of  tho 
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judge  of  the  County  Court  of  Newcastle-upon- 
Tyne. 

Edward  Lindsay,  the  bankrupt,  was  an  iron 
shipbuilder  at  St.  Lawrenoe,  near  Newcastle-upon- 
Tyne.  On  the  20th  Oct.  1873,  he  entered  into  a 
contract  with  Messrs.  Marshall,  Osborne,  and  Co., 
engineers  and  boiler  builders,  at  South  Shields,  to 
build  them  an  iron  screw  steamer,  the  material 
clauses  of  which  were  the  following : — 

The  facts  were  as  follows : — 

That  if  at  any  time  the  said  Edward  Lindsay  shall  neg- 
lect or  make  default  in  any  of  the  conditions  of  this 
oon tract,  or  in  the  event  of  the  death,  bankruptcy,  or 
insolvency  of  the  said  Edward  Lindsay,  or  if  not  com- 
pleted by  the  time  specified,  it  shall  be  lawful  then  and 
thenceforth  for  Marshall,  Osborne,  and  Co.  to  cause  any 
person  or  persons,  nominated  for  that  purpose  by  them, 
to  enter  apon  and  take  possession  of  the  vessel,  and  of 
all  materials,  matters  or  things  prepared  or  provided,  or 
in  the  course  of  preparation  for  the  vessel,  and  to  cause 
the  vessel  to  be  completed  by  any  person  whom  Marshall, 
Osborne,  and  Co.  may  eeo  fit  to  employ  in  inch  com- 
pletion, and  at  Booh  place  or  places  as  Marshall,  Osborne, 
and  Co.  shall  choose  to  take  tho  vessel  to  for  that  pur- 
pose ; or  in  like  manner  to  oon  tract  with  some  such 
person  or  persons  for  the  oompletion  of  the  work  agreed 
to  be  done  by  the  said  Edward  Lindsay,  and  to  employ 
suoh  materials  of  and  belonging  to  tho  said  Edward 
Lindsay  as  shall  then  be  upon  his  promises,  and  whioh 
shall  be  considered  fit  ana  applicable  for  the  purpose. 
And  it  shall  be  lawful  for  the  said  Marshall,  Osborne, 
and  Co.  to  pay  to  such  person  or  persons  such  sum  or 
gams  as  they  shall  think  fit  or  agree  upon  in  that  behalf, 
and  to  deduct  suoh  sum  or  sums  of  money  as  they  may 
so  pay  from  and  out  of  the  paymonts  agreed  by  them  to 
be  paid  to  the  said  Edward  Lindsay. 

That  tho  said  vessel,  and  the  materials  prepared  and 
provided,  or  in  course  of  preparation,  shall,  from  the 
time  of  giving  or  paying  the  first  instalment  by  the  said  , 
Marshall,  Osborne,  and  Co.  to  the  said  Edward  Lindsay, 
belong  and  be  deemed  in  every  respect,  for  every  and  all 
purposes,  to  be  the  property  of  tne  said  Marshall,  Oa- 
borne  and  Co.  to  the  extent  of  their  advances  (whether 
in  the  builder's  yard,  or  in  the  river,  or  in  the  graving 
dock  after  launching),  and  that  for  the  better  ldentifi- 
nation  of  the  vessel,  and  for  the  protection  of  the  said 
Marshall,  Osborne,  and  Co.,  tbe  said  Edward  Lindsay 
shall,  immediately  the  keel  of  the  vessel  is  laid,  mark 
thereon  the  initials  of  tbe  said  Marshall,  Osborne,  and 
Co.,  as  owners,  and  the  name  of  the  said  vessel,  and  as 
soon  as  practicable  mark  tho  name  of  the  said  vessel, 
and  the  initials  of  the  said  Marshall,  Osborne,  and  Co.  a a 
owners  thereof,  in  legible  characters,  subject,  neverthe- 
less, to  the  builder's  lien  for  any  unpaid  instalments. 

That  the  price  of  the  said  vessel  shall  bo  6700k  ster- 
ling. 

That  the  said  vessel  shall  be  launched  on  or  before  tbo 
1st  Aug.  1874,  and  delivered  to  the  purchasers  complete 
in  hull,  with  everything  named  in  the  specification,  by 
the  1st  Sept.  1874.  . . . 

Tbat  ths  said  Edward  Lindsay  shall  bo  paid  for  tho 
said  veseel  as  follows  : — 

When  keel  is  laid  100k  cash,  and  500k  by  6 months' 
bill. 

When  framed,  1000k  by  fl  months’  bill. 

When  plated,  200k  cash,  and  30001.  by  4 months'  bill. 
When  launched,  200k  cash,  and  2000k  by  4 months* 
bill. 

When  finished,  the  balance  by  G months'  bill. 

All  bills  given  daring  construction  to  be  retired  by 
Marshall,  Osborne,  and  Co.,  at  completion  and  transfer. 

Edward  Lindsay  immediately  proceeded  to  bnild 
the  ship.  Tho  modo  of  payment  stipulated  for  by 
tho  contract  was  not  strictly  adhered  to,  but  prior 
to  tho  9th  July  1874,  Marshall,  Osborne,  ana  Co. 
had  paid  to  Lindsey  about  100k  in  cash,  and  had 
accepted  to  bis  drafts  five  L>ills  of  exchange  to  tho 
aggregate  amount  of  2700k  The  first  bill  was 
stated  to  bo  given  “ for  value  received  at  keel 
being  laid  for  steamer,”  and  the  remainder  pur- 
ported to  be  “ for  value  received  in  iron  screw 


steamer  now  building.”  Edward  Lindsay  dis- 
counted all  these  bills  with  his  bankers,  Messrs. 
Lambton  and  Co.,  of  Newcastle-upon-Tyne,  with- 
out any  suspicion  on  their  part  that  the  bills 
would  not  bo  met  at  maturity,  or  that  either 
Lindsay,  or  Marshall,  Osborne,  and  Co.  were  in 
difficulties. 

On  the  28th  July  1874,  Daniel  Thomas  Osborne 
died  before  any  of  the  acceptances  given  by  his 
firm  had  bocome  payable,  and  on  the  31st,  the 
surviving  partner,  Robert  John  Osborne,  finding 
the  affairs  of  the  firm  greatly  involved,  filed  his 
petition  for  liquidation,  and  at  the  first  meeting 
tho  creditors  passed  resolutions  accepting  a com- 
position of  nvo  shillings  in  tho  pound.  These 
resolutions  were  subsequently  confirmed,  and  re- 
gistered on  the  18th  Sept. 

On  tho  10th  Oct.,  Robert  John  Marshall  gave 
notice  in  writing  of  his  intention  to  abandon  the 
contract  with  Lindsay  for  the  building  of  the 
steamer. 

On  the  18th  Aug.  1874,  E.  Lindsay  filed  a peti- 
tion for  liquidation,  but  tho  proceedings  fell 
through. 

On  the  7th  Sept.  E.  Lindsay  was  adjudicated 
bankrupt,  upon  tho  petition  of  R.  S.  Proctor,  a 
creditor  for  600k,  filed  on  the  20th  Aug.,  ar.«l 

tnd 

V88 
to 

the  County  Court  to  inquire  into  the  alleged  act 
of  bonkruptcy  : (see  Ex  parte  Lindsay,  31  L.  T. 
Rep.  N.  S.  415 ; L.  Rep.  19  Eq.  52.)  The  petition 
for  adjudication  was  subsequently  dismissed  by 
consent. 

On  the  11th  Dec.  E.  Lindsay  was  again  adjudi- 
cated bankrupt,  and  Mr.  Greener  was  appointed 
the  trustee  thereunder.  At  this  time  the  ship  vw 
still  in  tho  building  yard  of  E.  Lindsay,  in  nit 
unfinished  state,  and  the  trustee  proceeded  to  com- 
plete it,  and  advanced  the  necessary  funds  for  that 
purpose. 

All  the  bills  were  dishonoured  at  maturity,  and 
Messrs.  Lambton  and  Co.  claimed,  under  the 
bankruptcy  of  Lindsay,  to  stand  in  tho  place  of 
Marshall,  Osborne,  and  Co.,  and  to  have  a lieu 
upon  tho  ship  for  the  amount  which  they  hn«l 
advanced  to  Lindsay  upon  the  acceptances  in  their 
hands. 

On  the  23rd  Jan.  1875,  the  County  Court  Judge, 
upon  the  application  of  Messrs.  Lambton  and  Co., 
made  an  order,  declaring  that  the  steamer  was,  at 
tho  date  of  tho  bankrupty  of  Edward  Lindsay,  a 
security  to  the  firm  of  Marshall.  Osborne  and  Co , 
for  indemnifying  them  against  the  payment  of  the 
bills  of  exchange  given  by  them  to  E.  Lindsay, 
and  then  in  the  possession  of  Messrs.  Lambton 
and  Co.,  as  the  holders  thereof  for  value,  and  that 
Messrs.  Lambton  and  Co.,  were  entitled  to  tho 
benefit  of  such  seourity  in  respect  of  the  said 
bills. 

Against  this  order  Joseph  Green  appealed. 
Little,  Q.C.,  Winslmo,  Q.C.,  and  F.  H.  Colt,  ap- 
peared for  the  appellant.  — The  question  wbh, 
whether  the  rule  in  Ex  parte  Waring  (19  Ves.  345) 
applied  to  the  present  case.  They  submitted  that 
it  did  not,  because  in  the  present  case  there  never 
were  two  insolvencies  existing  at  one  and  the  same 
time.  Under  the  contract  tho  ship  could  not  bo  a 
security  to  anyone  who  was  not  willing  to  pay  tho 
7600k,  tho  amount  of  tho  purchase  money,  and 
thuB  gain  possession  of  tbe  ship.  Possession 


Joseph  Greener  was  appointed  receiver  a 
manager  of  his  estate.  This  adjudication  v 
annulled  on  appeal,  and  the  matter  remitted 
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was  to  be  given,  but  only  concurrently  with 
the  obligation  to  retire  the  outstanding  bills  of 
exchange.  Everything  was  conditional  upon  the 
payment  and  retiring  of  the  bills  at  maturity. 
They  cited 

Barrow  v.  Col  eg,  3 Camp.  92 ; 

I i is  hop  ▼.  Shilito,  dteu  in  Homblourer  ▼.  Proud,  2 
B.  A Aid.  329; 

Ex  par'e  Birmingham  Qas  Light  and  Coke  Company, 
re  Adams,  24  L.  T.  Rep.  N.  8.  42;  L.  Rod.  11  Eq. 
204. 

Dc  Gex,  Q.C.  and  Dona,  appeared  for  the  bank, 
who  claimed  to  be  ontitlcd  to  whatever  lien  E. 
Lindsay  possessed.  He  had  a right  to  rotain  the 
ship  until  all  the  bills  wero  paid,  aud  the  bank  was 
also  entitled  to  have  the  ship  as  security  for  the 
outstanding  bills  in  their  hands,  without  being 
compelled  to  complete  the  purchase.  That  was 
the  common  case  of  Ex  parte  Waring,  and  there 
was  no  neocRsity  that  there  should  be  o double  in* 
solvency.  The  bank  was  entitled  to  tho  equities 
both  of  E.  Lindsay  and  Marshall,  Osborne,  and 
Co.,  and  to  prove  against  both  estates,  and  to  tako 
the  composition  under  the  one  and  tbo  instalments  1 
under  tho  other.  They  cited 

rowUs  v.  Hargreaves , 22  L.  T.  Rep.  137 ; 3 De  0. 
M.  &G.  430; 

Ex  parte  Parr,  Back.  191 ; 

Ex  part*  Perfect,  1 Mont.  25  ; 

Ex  parte  Prescott,  1 M.  A A.  316; 

Bank  of  Ireland  v.  Perry,  25  L.  T.  Rep.  N.  8.  845  ; 
L.  Rep.  7 Ex  14 ; 

Ex  part*  Smart,  28  L T.  Rop.  N.  8. 146  ; L.  Rep.  8 
Cfa.  App.  220 ; 

Re  Earned' s Banking  Company,  31  L.  T.  Rep.  N.  S, 
862  ; L.  Rep.  19  Eq.  1. 

Tho  Chief  Judge. — After  the  very  long  argu- 
ment that  I have  heard,  it  is  satisfactory  that  ono 
can  bring  tho  case  bock  to  a very  simple  shape.  It 
appears  that  Lindsay  agreed  to  build  a 9hip  for 
Messrs.  Marshall,  Osborne,  and  Co.,  for  76001.  If 
he  build  tho  ship  they  ere  to  pay  him  7600?.,  and 
if  they  do  not  pay  him  76001.  tho  ship  mast  re- 
main his.  That  76001.  has  not  been  paid.  Then, 
upon  what  ground  could  anyone  claim  to  have  any 
interest  in  the  ship  ? It  is  ono  entire  contract,  and 
the  substance  of  it  is  that  which  I have  stated. 
The  ship  is,  of  course,  proceeded  with  progres- 
sively ; there  is  a stipulation  for  paymont  by  way 
of  advances  as  the  snip  proceeds.  Thero  is  a sti- 
pulation that,  to  the  extent  of  these  advances,  the 
purchasers  shall  have  a lien  on  the  ship.  But  all 
that  is  overridden  by  tho  general  universal  stipu- 
lation that,  until  you  pay  Lindsay  76001.  tbat  ship 
is  not  Messrs.  Marshall,  Osborne,  and  Co.'s,  nor 
any  interest  in  the  ship.  They  can  claim  nothing. 
Now,  it  seems  to  me  that  that  disposes  of  the 
question  altogether,  because,  unless  that  state 
of  facts  can  he  shaken,  the  case  of  Ex  parte 
Waring  cannot  bo  resorted  to,  and  no  other  prin- 
ciple of  law  need  be  resorted  to.  Lindsay  is  to 
build  the  ship,  and,  as  in  the  course  of  building, 
expenses  are  incurred  from  day  to  day,  as  the 
ship  proceeds  advances  are  to  be  made.  The 
agreement  is  so  plain  and  so  clear  that  it  is  im- 
possible to  have  any  doubt  whatever  ou  the 
subject.  The  4th  clause,  namely,  that  upon  which 
the  learned  judge  of  the  court  below  relies  most,  is 
that  which  has  furnished,  to  a great  degree,  the 
arguments  I have  listened  to  on  the  part  of  the 
respondent.  It  is  this,  that  tho  vessel  shall,  from 
the  time  of  giving  or  paying  tho  first  instalment 
by  Messrs.  Marshall,  Osborne,  and  Co.  to  Lindsay, 
belong  and  be  deemed  in  every  respect,  and  for 


every  and  all  purposes,  to  be  the  property  of  the 
said  Messrs.  Marshall,  Osborne,  and  Co.,  to  the 
extent  of  their  advances.  The  meaning  of  that 
one  knows  well  enough  is  to  prevent  any  outside 
claim  from  being  made  upon  tne  ship.  Then,  for 
the  better  identificotion  of  the  said  vessel,  it  is 
agreed  that  certain  marks  shall  be  put  upon  this 
vessel  as  soon  as  tho  keel  is  laid ; but  all  tnis  shall 
be  subject,  nevertheless,  to  the  builder’s  lien  for 
any  unpaid  instalment.  There  is  a stipulation  for 
tho  period  within  which  the  ship  shall  be  com- 
pleted, and  there  is  expressed  in  the  agreement  the 
periods  at  which  bills  are  to  be  given  os  tho  ship 
proceeds;  and  there  is,  moreover,  ibis  express 
agreement,  that  all  tho  bills  given  during  the  con- 
struction of  the  vessel  are  to  ho  returned  by 
Messrs.  Marshall,  Osborne,  and  Co.  at  tho  comple- 
tion of  the  transfer,  so  that,  although  bills  for 
6000/.,  or  any  other  sums,  were  to  be  given  before 
the  completion,  yet  when  tho  vossel  was  com- 
pleted, and  when  its  delivery  was  asked  for  by  tho 
purchasers,  the  whole  sum  must  have  been  paid 
to  Lindsay.  That  is  tho  very  essence  of  the  con- 
tract. And  then  what  takes  place  is  this:  100/. 
are  paid,  and  at  certain  periods  bills  of  oxchango 
are  given  for  other  sums.  These  bills  of  exchange 
are  discounted  by  the  bankers  in  tho  most  ordi- 
nary course  of  trade ; thero  was  no  suggestion, 
no  stipulation  that  tbeso  bills  were  givoii  on  the 
security  of  tho  ship,  although  the  bills  do.  on  the 
face  of  them,  mention  the  ship  then  Bui Idiug,  but 
without  the  remotest  intention  on  the  part  of  any- 
body, discounter,  drawer,  acceptor,  or  anybody, 
that  thero  should  be  any  connection  between  the 
moneys  advanced  on  the  security  of  tho  bills  and 
tho  ship  in  course  of  building.  It  has  been  sag- 
gested,  on  tho  authority  of  Ex  parte  Waring,  tlmt 
tho  holders  of  theso  bills  wero  entitled  to  a lien 
on  tbe  ship.  What  part  of  the  ship,  I ask  ? 
Because  it  goes  only  to  tho  extent  of  tho  advances. 
That  is  clear  in  the  stipulation.  WhAt  part  of  tho 
ship,  then,  are  they  entitled  to?  The  ship  is  to 
be  ono  entire  substantive  thing,  and  to  be  the 
builder's,  notwithstanding  what  I have  rend  that 
it  should  belong  to  the  purchaser  to  the  extent  of 
the  advances.  It  is  the  property  of  the  buildor 
until  he  is  paid.  Tho  bankers  say,  that  inasmuch 
as  there  has  been  a double  insolvency  and  a 
double  right  of  proof,  they  are  entitled  to  apply 
the  principle  of  Ex  parte  Waring  to  this  case.  In 
my  opinion  nothing  can  be  more  foreign  to  tho 
principle  of  Er.  parte  Waring  than  tho  case  now 
before  me.  The  case  of  Ex  parte  Waring  pro- 
ceeds, not  upon  any  favour  to  the  bill-holders,  hut 
upon  the  equitable  rights  subsisting  between  tho 
parties  to  the  bills.  Tho  holders  are  disregarded 
for  all  purposes  of  legal  claims,  but  in  order,  as 
Lord  Eldon  said — and  that  is  the  very  marrow  and 
point  of  his  decision— to  work  out  tue  equity  be- 
tween the  persons  liable  in  a matter  in  which  they 
are  both  interested,  but  in  which  noither  of  them 
can  claim  the  property,  it  must  be  realised  for  the 
benefit  of  the  holders,  to  whom  both  are  under  an 
obligation  to  pay  a share.  Thero  the  equity  is 
clear,  and  if  there  be  any  balance  it  is  to  ho 
roved  for  in  the  ordinary  way  by  the  bill- 
olders.  What  has  that  to  do  with  this  case  ? 
What  equity  subsists  here?  There  are  no  equi- 
ties, no  legal  rightB  that  the  purchaser  of  tho 
ship  con  claim  until  lie  has  paid  7600/.  What  can 
he  do,  although  thero  is  this  stipulation  in  the  4th 
clause  of  the  agreement  ? Can  he  sell  any  part  of 
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the  ship  thus  paid  to  belong  to  him  ? Could  he 
interfere  with  what  any  assignee  or  contractor 
might  do  for  the  completion  of  the  ship?  The 
object  and  intention  of  that  clause  is  perfectly 
obvious.  Everybody  knows  it  is  to  prevent  the 
operation  of  the  order  and  disposition  clause,  and 
consequently  it  is  not  infrequent  that  such  a stipu- 
lation is  made.  It  can,  howover,  have  no  force 
with  respect  to  the  completion  of  the  ship.  With 
respect  to  the  double  insolvency,  I quite  agree  that 
it  is  possible,  as  has  been  suggested  to  me,  that 
assignees  or  other  persons  might  lay  their  bends 
together  and  practise  a fraud  on  persons  holding 
bills.  I have  not  the  least  reason  to  Bay  that  any 
such  thing  has  been  done  here,  and  I find  nothing 
whatever  resembling  it.  What  is  the  state  of  cir- 
cumstances P Mr.  Marshall  became  insolvent. 
He  is  unable  to  pay  his  debts,  and  summons  his 
creditors  together,  and  they  agreo  to  take  5*.  in 
the  pound;  tho  billholdcrs  are  bound  by  that 
agreement  to  the  extent  of  Marshall’s  debts  and 
his  liability  upon  tho  bills.  What  is  Mr.  Mar- 
Rhall’s  position  P Hero  is  a ship  in  conrso  of 
building,  of  which  a small  part,  less  than  one  half 
of  the  agreement  price,  has  been  paid  off,  and  tho 
bills  which  bad  been  given  bavo  been  discounted. 
All  that  bo  could  by  any  possibility  do  was  to  pay 
tho  difference  and  insist  upon  tbe  ship  being  com- 
pleted for  him.  Marshall  had  not  the  means  of 
completing  tbe  6hip  by  paying  tho  diffcrenco 
between  the  sums  advanced  by  him,  which  certain 
right  belonged  to  him,  and  the  value  of  tho  ship. 
To  relieve  himself  of  the  burden  of  this  contract, 
lie  gives  notico  to  the  builders  that  he  abandons 
tho  contract.  He  was  free  by  means  of  the  com- 
position resolution,  and  he  declines  to  have  any 
responsibility  whatever.  Suppose  it  had  been 
otherwise,  and  that  his  right  and  his  interest  in 
the  contract,  which  revested  in  him  hy  tho  com- 
position, had  been  sold  in  nny  way,  and  he  had 
bargained  with  anybody  to  sell  bis  interest,  would 
anybody  say  that  the  bankers,  who  bad  stipulated 
for  nothing,  and  who  knew  of  nothing,  for  so  I 
must  take  it,  had  a lien  P Marshall  might  havo 
entered  into  such  a contract.  Nobody  can  disputo 
that  be  did  enter  into  an  arrangement  or  engage- 
ment, whatever  it  might  bo  called.  That  is  per- 
fectly clear  on  the  facts.  In  my  opinion,  the  case 
of  Ex  parte  Waring  contains  law  which  has  been 
very  often  misunderstood,  but  the  principle  of 
which  has  never  been  questioned.  It  has  no  sort 
of  application  to  this  case.  If  it  had  it  would  bo 
directly  in  favour  of  tbe  respondent,  because  the 
equitable  and  legal  right  arising  out  of  tho  con- 
tract could  not  be  arranged  upon  any  other 
terms  than  tho  parties  resolve.  I decline  to  bind 
myself  by  any  opinion  now  as  to  what  devico  may 
be  resorted  to  and  with  what  success  on  the  subject 
of  Expaiie  Waring ,♦  but  in  this  case  I find  it  clear 
and  distinct  that  after  Marshall's  insolvency,  and 
when  ho  abandons  the  contract,  the  trustee  of  tho 
bankruptcy  of  Lindsay,  acting  in  dischargo  of  the 
simple  duty  which  was  incumbent  upon  him,  and, 
perhaps,  more  than  his  duty,  hus  furnished  money 
to  complete  tho  ship,  and  tho  ship  being  com- 
pleted, it  is  a part  of  Lindsay’s  estate  not  to  be 
uffected  by  any  transaction  arising  out-  of  the  bills, 
and  not  to  bo  affected  by  tbe  principle  of  Ex  parte 
Waring  in  tbe  slightest  degree ; but  that  by 
reason  of  tho  original  contract,  if  it  bad  stood 
ulonc,  and  by  reason  further  of  tho  conduct  of 
Marshall,  who  wbb  able  to  deal  with  and  dispose  of 


his  own  property,  and  in  that  view  of  the  bank- 
rupt’s estate  anu  that  alone,  the  trustee  is  enti- 
tled to  the  proceeds  of  tliis  ship,  and  that  there  is 
no  ground  whatever  for  the  claim,  which  the 
banker’s  make,  because  they  aro  the  holders  of 
the  bills.  The  order  of  the  oourt  below  must  bo 
discharged. 

Lambton  and  Co.,  the  bill  holders,  now  ap- 
pealed from  this  decision. 

He  Qex,  Q.C.  and  Doria,  for  the  appellants. — 
The  Chief  Judge's  decision  proceeded  upon  the 
ground  that  Marshall,  Osborne  and  Co.  had  no 
property  in  tho  ship  till  they  paid  the  whole  of 
the  purchase  money.  But  the  contract  expressly 
provides  that  “ the  said  vessel,  Ac.,  shall  from  tho 
time  of  giving  or  paying  the  first  instalment  by 
tho  said  Marshall,  Osborne,  aud  Co.  to  the  sail! 
Edward  Lindsay,  belong  and  be  deemed  in  every 
respect,  for  every  and  all  purposes,  to  be  the 
property  of  the  said  Marshall,  Osborne,  and  Co , 
to  the  extent  of  their  advance.’*  Therefore  it  is 
impossible  to  soy  that  tho  property  in  the  ship 
did  not  pass.  In  the  old  case  of  Wood*  v.  Ruwll 
(5  B.  A Aid.  942*6),  whero  there  was  a very  similar 
shipbuilding  contract  to  that  iu  tho  present  case. 
Abbott,  C.J.  (Lord  Tenlerdcn)  said : “ This  ship  is 
built  upon  a special  contract,  and  it  is  part  of  tho 
terms  of  the  contract  that  given  portions  of  the 
price  shall  bo  poid  according  to  the  progress  of 
the  work  ; part  when  the  keel  is  laid,  part  when 
they  aro  at  the  light  plank.  The  payment  of  tho«« 
instalments  appears  to  us  to  appropriate  specifically 
to  the  defendanttho  very  shipsoin progress, and i«* 
vest  in  the  defendant  a property  in  that  ship." 
But  the  present  case  is  stronger  than  that  by 
reason  of  tho  express  provision  contained  in  the 
contract  that  from  the  time  of  paying  the  first 
instalment  the  ship  shall  be  the  property  of 
Marshall.  Osborne,  and  Co.  In  Wood  v.  Bell 
(5  E.  A B.  772),  it  was  held  that  a provision  in  a 
ship-building  contract  making  the  payment  of  the 
instalments  partially  dependent  upon  the  pro- 
gress of  the  ship,  was  an  indication  of  intention  to 
vest  tho  property  as  it  was  building.  Tho  bills 
irhicli  we  hold  having  beon  expressly  given  “ for 
value  received  in  iron  screw  steamer  now  build- 
ing," we  are  entitled  to  whatever  lien  Lindsnv 
possessed.  He  hod  a right  to  retain  the  ship 
until  all  tho  bills  were  paid,  and  we  are  also  en- 
titled to  havo  the  ship  as  security  for  the  out- 
standing bills  in  our  hands,  without  being  com- 
pelled to  complete  tho  purchase.  As  wo  are  en- 
titled to  the  equities  of  both  Lindsay  and  Mar- 
shall, Osborne,  and  Co.,  and  to  provn  against  hot  h 
estates;  tho  doctrine  of  Ex  parte  Waring  (19  Vos. 
345)  applies  to  this  case,  and  gives  us  a right  to  a 
lien  on  the  ship.  They  cited — 

Powles  v.  Hargreaves,  22  L.  T.  Hop.  137 ; 3 Do  G. 

M.  & G.  430  ; 

Bank  of  Ireland  v.  Perry,  25  L.  T.  Hep.  N.  S.  845 ; 

L.  Hop.  7 Ex.  14; 

Bishop  v.  Bhillito,  2 B.  A Aid.  329  n ; 

Harrow  v.  Coles,  3 Camp.  92. 

Little,  Q.C.,  Winslow,  Q.C.  and  F.  II.  Colt,  for  the 
respondent,  the  trustee  in  tho  bankruptcy  of 
Lindsuy. — Marshall,  Osborne,  and  Co.  acquired 
no  property  in  the  ship.  In  Mucklow  v.  Mangles 
(1  Taunt.  318)  it  was  held  that  if  a person  con- 
tracts with  another  for  a chattel  which  is  not  in 
existence  at  the  timo  of  the  contract,  though  he 
pays  him  tho  whole  value  in  nd vance,  aud  tho 
other  proceeds  to  execute  tho  order,  tho  buyer 
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acauircs  no  property  in  the  chattel  till  it  is  finished 
ana  delivered  to  him.  [Ds  Gex,  Q,C. — That  case 
is  distinguishable  from  the  present,  on  the  grounds 
stated  by  Lord  Tenterden  in  Woods  v.  Bussell  (5 
B.  & Aid.  947),  “ because  the  bargain  there  for 
building  the  barge  doeB  not  appear  to  havo  stipu- 
lated for  the  advances  which  were  made  and  those 
advances  do  not  appear  to  have  been  regulated  by 
the  progress  of  the  work.”]  Even  if  any  property 
passed  in  the  ship,  it  was  Bubject  to  the  vendor’s 
lien,  and  no  one  can  claim  a ship  under  the  pur- 
chasers* till  the  whole  of  the  purchase  money  has 
been  paid.  Possession  of  the  ship  was  to  be  given 
to  the  purchasers,  but  only  concurrently  with  the 
obligation  to  retire  the  outstanding  bills.  Every- 
thing was  conditional  upon  the  payment  and  re- 
tiring of  tho  bills  at  maturity.  The  doctrine  of 
Ex  parte  Waring  has  no  application  to  this  case, 
and  the  appellants  have  no  lien  upon  this  ship. 
They  cited 

Ex  parts  Chalmers,  re  Edwards,  28  L.  T.  Rep.  N.  S. 

325;  L.  Rep.  8 Ch.  289  ; 

Vaughan  v.  Halliday,  30  L.  T.  Rep.  N.  3. 741 ; L.  Rep. 

9 Ch.  501. 

Be  Gex  Q.C.,  in  reply,  cited 

Clarke  v.  Spence,  4 Ad.  A Ell.  448 ; 

City  Bank  v.  Luckie,  23  L.  T.  Rep.  N,  S.  376 ; L.  Rep. 

5 Ch.  773. 

Lord  Justice  James  said. — I am  of  opinion  that 
this  case  is  really  a reductio  ad  absurdum  of  the 
case  of  Ex  parte  Waring. 

The  bill  holders  in  this  case  never,  either  by 
contract  or  by  the  conduct  of  anybody,  ac- 

tuired  or  had  any  charge  whatever,  direct 
irect  or  indirect,  upou  this  thing,  which  was  to 
have  been  a ship,  |and  which  has  now  become  a 
ship.  They  were  bill  holders,  having  a right 
against  the  acceptor,  and  having  a right  against 
tho  drawer.  Those  bills  came  into  existence,  no 
doubt,  with  a contract  for  building  the  ship,  and 
in  a certain  Btatc  of  circumstances,  if  there  had 
been  two  insolvent  estates  nnder  the  administra- 
tion of  tho  Court  of  Chancery,  or  the  Court  of 
Bankruptcy,  or  one  estate  being  administered 
under  tne  Court  of  Bankruptcy  and  one  estate 
under  the  Court  of  Chancery,  under  some  circum- 
stances like  those  it  might  have  been  the  duty  of 
the  trustees  of  the  one  estate  as  against  the  trus- 
trees  of  the  other  estate,  or  it  might  have  been  the 
duty  of  both  sets  of  trustees  to  have  insisted  upon 
the  ship  being  sold,  or  that  which  was  to  be  a ship 
being  sold  for  the  purpose  of  taking  up  the  bills. 
I say  there  might  have  boen  circumstances  which 
one  might  well  conceive  in  which  such  a right 
would  nave  been  acquired,  but  I cannot  conceive 
that,  in  such  a state  of  circnmstances  as  that, 
merely  in  order  to  get  rid  of  what  is  said  to  bo  a 
dead  lock,  accidentally  and  casually  a benefit 
should  arise  collaterally  to  tho  porsons  who  wero 
holding  the  bills  because  some  one  had  a right  to 
take  them,  and  that  because  of  that  the  bill  holders, 
who  never  had  a right  by  contract  or  otherwise 
with  regard  to  tho  snip,  could  interfere  with  tho 
right  of  the  two  parties,  the  vendor  and  the  pur- 
chaser, or  the  assignees  of  the  vendor  or  the 
assignees  of  tho  purchaser,  to  make  such  arrange- 
ments as  they  otherwise  could  not  honestly  and 
properly  make  with  regard  to  that  thiug  which  is 
the  subject  of  an  executory  contract.  I cannot  con- 
ceive that  the  holders  of  the  bills  would  have  a 
right  to  interfere  in  Bach  a case  as  that. 

Mr.  Marshall  had  a full  right,  if  ho  thought 
that  that  was  for  the  benefit  of  himself  or  his 
Vol.  IL,  N.S. 


creditors,  to  rescind  or  abandon  the  contract, 
and  to  say  I cannot  complete,  and  the  other 
party  had  a right  to  say,  “That  being  the 
state  of  things,  we  will  accept  your  abandon- 
ment of  tho  contract,  and  we  will  complete 
it  for  ourselves  and  take  whatever  remedies  we 
may  have.”  It  Reems  to  be  an  absolute  right  on 
the  part  of  Messrs.  Marshall,  Osborne  and  Co.,  as 
well  as  upon  tho  part  of  the  other  side,  which  they 
might  have  exorcised  at  that  time,  on  the  one  side 
to  make  tho  abandonment,  and  on  the  other  to 
accept  it.  I say  there  never  was  a moment  of 
time  at  which  Messrs.  Marshall,  Osbomo  and  Co., 
or  their  assignees,  had  a right  to  say,  “ Soil  that 
unfinished  chattel  and  apply  tho  proceeds  to  the 
payment  of  tho  bills,  because  they  happen  to  be 
in  your  hands,  or  in  the  hands  of  bankers  to 
whom  both  you  and  myself  are  liable.  You  and 
I are  liable  to  the  same  bankers,  and  therefore 
sell  that  ship.”  There  was  no  such  right,  and 
therefore  Messrs.  Marshall,  Osborne,  and  Co  , by 
becoming  insolvent,  would  not  alter  the  rights  of 
the  other  parties.  The  right  of  the  other  parties 
was  to  say : We  will  keep  that  Rhip  until  yon  have 
paid  the  purchase  money,  and  the  bankers  had  no 
right  to  interfere  with  the  contract  which  existed 
between  Messrs.  Marshall,  Osborne,  and  Co.,  and 
the  vendor,  or  to  enlarge  tho  rights  of  Messrs. 
Marshall,  Osborne,  and  Co.,  and  to  diminish  the 
rights  of  the  vendor. 

The  Chief  Judge  was  of  opinion  that  the  right 
was  to  have  tho  ship  upon  payment.  It  appears 
to  me  that  it  i«  altogether  uYiuecessary  to  decide 
any  point  os  to  the  exact  nature  of  the  pro- 
perty which  was  transferred  from  time,  to  time, 
or  the  exact  nature  of  the  charge  or  lien  which 
from  that  time  existed  with  regard  to  it.  The 
substance  of  it  was  that  the  makers  or  the 
builders  of  the  ship  wero  not  to  part  with  their 
whole  interest,  legal  and  equitable,  except  in  ex- 
change for  full  payment  of  the  purchase  money, 
leas  the  last  instalment,  and  therefore  everyone 
had  a right  to  say  : “Yon  shall  not  take  that  ship 
unless  you  pay  the  full  purchase  money.” 

I am  of  opinion,  therefore,  that  tho  Chief  Judge 
was  perfectly  right  in  the  opinion  at  which  no 
arrived. 

Lord  Justice  Mklllsh.  — I am  of  tho  same 
opinion. 

I confess  that  when  this  appeal  was  first 
opened  I was  a little  alarmed  at  what  appeared  to 
be  an  expression  of  opinion  on  the  part  of  the 
Chief  Judge  in  Bankruptcy  that  no  property  had 
passed  in  this  ship,  because  for  years,  since  what 
was  said  by  Lord  Tenterden,  in  the  case  of  Woods 
v.  Russell  (5  B.  & Aid.  942),  I have  always  under- 
stood the  law  to  be  that  where  a contract  is  made 
for  the  building  of  a ship,  and  the  price  is  to  be 
paid  by  instalments  in  proportion  to  the  amount 
of  work  done  upon  the  ship,  that  there  is  an  in- 
ference that  the  property  passes  ; because,  if  any 
doubt  wero  thrown  upon  that  rule,  it  would,  in  my 
opinion,  very  seriously  aftcct  the  rights  of  pur- 
chasers of  ships  in  the  event  of  the  insolvency  of 
the  vendor  who  ordors  ships  to  be  built.  But  now 
that  this  casecomesto  be  understood,  it  really  seems 
to  me  that  it  signifios  very  little  whether  the  pro- 
perty had  actually  passed  or  not. 

It  appears  to  me  that  it  is  perfectly  plain,  upon 
the  construction  of  the  contract,  that  either  the  pro- 
perty had  passed  to  the  purchaser  subject  to  tho 
vendor’s  lien  for  all  the  sums  duo  and  owing 
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except  tbe  last  bill,  or  else  the  property  remaiued 
in  the  vendor  subject  to  a charge  in  favour  of  the 
purchaser  for  any  sums  that  he  might  pay,  and  as 
an  indemnity  for  him  as  against  the  acceptance  of 
bills,  although  I rather  think  myself,  having 
regard  to  the  ox  press  mention  of  the  vendor's 
lien  in  the  contract,  that  the  true  construction  of 
the  contract  is  that  the  property  passed  subject  to 
the  vendor’s  lien,  not  only  for  tne  giving  of  the 
bills,  but  until  tbe  bills  were  paid. 

I apprehend,  however,  that  notwithstanding 
that  tno  property  may  have  passed,  the  pur- 
chaser of  a ship  is  not  entitled  to  the  possession 
of  the  ship  except  upon  hia  being  willing  to 
pay  the  full  amount,  and  if  the  purchaser 
becomes  insolvent  during  the  time  that  the 
ship  is  building,  his  merely  becoming  insol- 
vent will  not  of  itBelf  dissolve  tbe  contract. 
But  in  the  case  of  a composition,  which  this  is, 
where  the  property  of  the  purchaser  never  becomes 
vested  in  any  trustee,  it  is  still  for  him  to  deter- 
mine, or  if  he  becomes  a bankrupt,  it  is  for  his 
trusteo  to  determino,  whether  it  is  for  the  benefit 
of  bis  estate  to  have  the  contract  completed, 
for  it  does  not  follow  that  because  he  is  insol- 
vent it  may  not  possibly  be  for  the  benefit  of  the 
estate  to  complete  tbe  contract.  The  ship  might  be 
very  nearly  completed,  ships  might  have  risen  in 
value,  and  a ship,  for  whicn  the  purchaser  might 
have  to  pay  £10,000,  might  be  worth  when  completed 
£'15,000.  In  that  state  of  things,  notwithstanding 
that  the  purchaser  was  insolvent  he  would  have  no 
difficulty  in  borrowing  money  upon  the  ship  with 
which  to  pay  tbe  full  price,  and  in  that  case  I 
apprehend  that  tbe  vendor  would  be  obliged  to 
completo  tbo  contract  notwithstanding  tbe  insol- 
vency of  the  purchaser.  Ou  tbe  other  nand,  when 
the  purchaser  becomes  insolvent,  the  contract 
might  be  a very  onerous  one,  and  if  the  building 
of  the  ship  were  to  go  on  aud  it  was  to  be  com- 
pleted, the  coats  to  the  estate  would  only  be  in- 
creased, and  therefore  it  is  that  he  may  give 
notice  at  once  if  he  pleases  to  the  vendor  that  he 
abandons  the  contract,  and  in  that  case  the  vendor 
might  take  the  property  back  to  himself  and 
prove  for  his  damages. 

Tho  effect  of  giving  notice  is  that  it  fixes  the 
damages  as  those  caused  at  the  time  when  the 
notice  is  given. 

It  appears  to  me  that  it  is  unnecessary  to 
determine  whether  a trustee  might  do  that  if 
tho  purchaser  had  become  bankrupt.  Here  in 
point  of  fact,  as  to  Messrs.  Marshall,  Osborne, 
aud  Co.,  there  was  a composition  which  left 
the  property  in  the  ship  in  them,  and  I do 
not  understand  what  possible  right  the  bill- 
holders  had  to  say  that  Messrs.  Marshall, 
Osborne,  and  Co.  were  not  entitled  to  abandon 
their  contract  with  the  vendors  if  that  was  most 
beneficial  to  them. 

Then  it  is  Baid  that  if  here  they  gave  notice 
to  abandon  it  there  was  a bankruptcy,  and 
there  is  no  evidence  that  Lindsay’s  trustees 
accepted  it.  I should  think  I may  assume  that 
a person  would  accept  an  offer  which  was  for 
his  benefit.  There  is,  however,  abundant  evidence 
to  my  mind  that  these  parties  had  acooptcd  tbe 
offer  after  Lindsay’s  bankruptcy  was  annulled, 
for  Liudsay  went  ou  completing  the  ship,  and 
when  ho  was  made  bankrupt  upon  a subsequent 
occasion,  then  his  trustee  went  on  and  completed 
tho  ship.  For  what  purpose  did  the  trustee  go 


on  and  complete  tho  ship  P Was  it  for  the  beuefit 
of  Messrs.  Marshall,  Osborne,  aud  Co.,  who  had 
become  insolveut,  and  who  had  given  notice  that 
they  did  not  claim  the  ship,  hut  had  abandoned 
it  P An  unfinished  ship  is  worth  nothing,  and  it 
was  necessary  to  complete  it  in  order  to  get  some- 
thing for  it.  I cannot  conoeive  what  possible 
right  the  bill  holders  had  to  prevent  their  pur- 
suing their  contruct  for  their  benefit. 

There  are  various  ways  in  which  it  may  be  said 
that  the  cose  of  Ex  parte  Waring  cannot  apply  to 
this  case.  One  conclusive  reason  is  that  at  the 
time  when  thiB  application  was  made,  Messrs. 
Marshall,  Osborne,  and  Co.  had  ceased  to  have 
any  interest  whatever  in  tliis  ship,  and  the  Bhip 
was  exclusively  the  property  of  Lindsay’s  estate. 
Ex  parte  Waring  coula  not  apply  because  that 
caso  only  applies  either  where  the  property  of  the 
acceptor  has  been  pledged  with  the  drawer  or  the 
property  of  tho  drawer  has  been  pledged  with  the 
acceptor,  or  where  the  property  is  exclusively 
tho  property  of  one  of  the  parties. 

I think,  tnerefore,  that  tne  decision  of  the  Chief 
Judge  was  perfectly  right,  and  that  this  appeal 
must  be  dismissed,  and  dismissed  with  costs. 

Appeal  accordingly  dismissed  with  costs. 

Solicitor  for  the  appellant,  G.  B.  Wheeler,  agent 
for  S.  H.  Setcell,  Newcastlo-upon-Tyno. 

Solicitor  for  the  respondent,  S.  W.  Hoyle,  agent 
for  Hoyle,  Shipley,  and  Hoyle,  Newcastle-upon- 
Tyne.  


BOLLS  COURT. 

Reported  by  Q.  Wklut  Kino  end  8.  H.  S.  Lorruouiut,  E»qr*., 
Berrleters-et-Lew. 

April  22,  28,  and  29,  1875. 

Re  Arthur  Average  Association  ; Ex  parte  Cort 

AND  HaWKESLKY. 

Mutual  marine  insurance  association — Unincor- 
porated and  unregistered  body — Winding-up — 
Association  for  ac-quisilion  oj  gain — Names  of 
underwriters  specified  in  policy — 30  Viet.  c.  23,  s. 
7 — Companies  Act  1862,  ss.  4,  199. 

By  the  rules  of  a mutual  insurance  association  it 
was  provided  that  the  members  should  severally, 
and  respectively,  and  not  jointly  or  in  partnership 
nor  the  one  for  the  other,  but  each  only  in 
his  own  name,  insure  each  other's  ships  for 
one  year  from  noon  of  any  day  named  as 
the  commencement  of  risk,  subject  to  the 
conditions  endorsed  on  the  form  of  policy  and 
to  the  rules  and  regulations  which  should  be  bind- 
ing on  all  the  members  of  tJte  association.  The 
managers  of  the  association  were  to  be  Jaynes 
Jackson  and  William  Sheppard,  ayid  either  of 
them  might  sign  their  firm  name  of  Jackson  and 
Sheppard  to  all  policies  of  insurance  in  the  name 
of  the  association  as  managers  thereof,  ay\d  the 
signature  thus  given  by  either  of  them  should  be 
binding  and  conclusive  on  all  the  members  of  the 
association,  and  should  have  on  each  and  all  qf 
the  members  the  same  effect  as  if  each  and  every 
member  had  personally  signed  such  policy.  The 
annual  rates  on  the  sums  insured  were  payable  in 
advance  by  quarterly  proportions  by  members 
acceptance  of  the  managers  draft  at  three  months’ 
date  ; or  if  paid  in  cash  discount  of  hi.  per  cent,  per 
a n num  was  to  be  allowed,  which  was  to  be  placed  to 
the  credit  of  each  respective  member ; and  if  such 
amount  exceeded  the  claims  for  losses  or  damage 
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sustained  by  the  members,  such  excess  was  to  stand 
to  the  credit  of  each  mutual  member  proportionately 
as  he  might  have  contributed,  and  if  such  contri- 
butions were  not  sufficient  to  meet  the  claims  of 
members  for  loss  or  damage  sustained  within  any 
respective  year,  then  such  credited  amounts  should 
be  applied  to  meet  such  deficiency,  and  if  there 
should  still  be  a deficiency,  such  sum  as  might  be 
required  to  meet  the  same  should  be  drawn  for  on 
each  respective  member  in  such  proport  ion  as  they 
bore  to  each  other.  The  rules  also  provided  that 
the  managers  should  have  authority  to  issue 
policies  to  members  for  periods  less  than  a year  or 
for  special  risks  either  in  time  or  voyage  policies, 
in  consideration  of  special  rates  of  premium,  to 
which  the  reserve  fund  should  in  no  way  apply, 
and  that  the  rules  might  be  repealed,  altered,  or 
amended  by  a majority  of  the  members  at  a general 
meeting. 

Special  rate  policies  were  issued  to  non-members 
both  before  and  after  an  invalid  alteration  of  the 
rules,  by  which  it  was  attempted  to  give  the  man- 
agers authority  to  issue  special  rate  policies  to 
non-members. 

The  policies  issued  by  the  association  were  signed 
" Jackson  and  Sheppard,  joint  managers  per  pro- 
curation of  the  several  members  of  the  Arthur 
Average  Association  for  insuring  each  other's 
skips,  every  member  bearing  his  equal  proportion 
according  to  the  sums  mutually  insured  therein, 
excepting  members  paying  special  rates." 

In  Feb.  1870  the  association  was  ordered  to  be  wound- 
up, and  on  the  25th  May  1871  Cory  and  Hawkes- 
ley  were  settled  on  the  list  of  contributories.  By 
the  chief  clerk's  certificate,  dated  20 th  Dec.  1873, 
certain  sums  were  found  to  be  due  to  holders  of 
special  policies  who  were  non-members.  On  a call 
being  made  on  Cory  and  Haxokesley,  they  took  out  a 
summons  to  have  the  debts  admitted  by  the  certi- 
ficate of  certain  non-members  expunged. 

Held  that  the  signature  to  the  policies  was  not  a 
specification  of  the  names  of  the  insurers  as 
required  by  the  7th  section  of  30  Viet.  e.  23,  and 
that  the  policies  were  therefore  invalid. 

Held  also  that  the  issuing  of  special  rate  policies  to 
non-members  was  ultra  vires,  and  that,  notwith- 
standing the  delay  in  applying  to  vary  the  chief 
clerk's  certificate,  the  amounts  found  due  to  non- 
members must  be  expunged. 

Semble,  that  an  unincorporated  and  unregistered 
mutual  insurance  association,  formed  since  the 
passing  of  the  Companies  Act  1862,  being  an 
association  for  the  acquisition  of  gain,  cannot  be 
wound-up  under  the  199th  section  of  the  Companies 
Act  1862. 

The  Arthur  Average  Association  for  British, 
Foreign,  and  Colonial  built  ships  was  a mutual 
shipping  insurance  association  formed  in  1867, 
and  was  not  incorporated  under  any  Act  of  Parli- 
ment,  and  was  not  registered  under  the  Companies 
Act  1862.  • 

The  rules  of  the  association,  which  were  annexed 
to  the  policies  issued  by  the  association  to  membors, 
were,  so  for  as  is  material,  as  follows  : 

1.  The  members  of  this  association  severally  and 
respectively,  and  not  jointly  nor  in  partnership,  nor  the 
one  for  the  other,  bat  each  only  in  his  own  name,  do  hereby 
apeo  to  insore  each  other’s  ships  for  one  year  from  noon 
of  any  day  named  as  ;he  commencement  of  risk  against 
all  losses , perils,  and  damages  described  in  the  form  of 
policy  hereto  annexed,  and  snbjcot  to  the  conditions 
endorsed  on  said  form  of  policy,  and  to  those  rales  and 
regulations  which  shall  bo  binding  and  conclusive  on  all 


the  members  of  the  association.  The  managers  of  this 
association  shall  be  James  Jackson  and  William  Shop, 
pard,  and  either  of  them  may  Bign  their, firm  name  of  J ark  non 
and  Shoppard  to  all  policies  of  insurance  in  the  name  of  this 
association  as  managers  thereof,  and  the  signatnre  thus 
given  by  either  of  the  said  managers  shall  be  binding  ami 
conclusive  on  all  the  members  of  this  association,  and 
shall  have  on  each  and  all  of  the  said  members  the  same 
legal  effect  as  if  each  and  every  memher  had  personally 
signed  such  policy.  The  aaid  managers  shall  dcoido  in  what 
section  any  ship  shall  bo  included,  the  premium  to  be  paid 
for  the  same,  the  allowance  for  laid-up  premium,  and  the 
value  of  the  ship  shall  be  entered  on  the  policy. 

2.  Ships  olassod  in  French  Veritas,  American  Lloyd’s, 
or  any  other  authorised  society’s  books  for  the  classifica- 
tion of  ships,  may  bo  admitted  by  computation  according 
to  corresponding  class  in  British  Lloyd's,  and  Bhall  bo 
divided  into  sections  marked  A.,  B.,  C.,  and  so  on  earn 
cessively,  and  paying  different  annual  rates  as  agreed  on 
at  the  time  of  entering  the  association  or  at  the  com. 
mencement  of  any  subsequent  year  on  the  snm  insured,  to 
be  payable  in  advonco  by  quarterly  proportions  by 
members’  acceptance  of  managers’  dratt  at  three  months’ 
date  ; if  paid  in  cash,  discount  of  five  cent,  per  annum 
will  be  allowed,  which  shall  be  placed  to  the  credit  of 
each  respective  member,  and  should  such  amount  exceed 
the  amount  of  claims  for  losses  or  damage  sustained  by 
the  members  during  each  year  respectively,  suoh  excess 
shall  stand  to  the  credit  of  each  mutual  member  pro. 
portionately  as  he  may  have  contributed,  and  should  it 
be  that  such  contributions  are  not  sufficient  to  meet  the 
claims  of  members  for  loss  or  damage  sustained  within 
any  respective  year,  then  such  credited  amount*  shall  be 
applied  to  meet  such  deficiency,  and  should  there  still 
be  a deficiency  such  sum  as  may  be  required  to  meet  the 
same  shall  be  drawn  for  on  each  respective  mutual  mem* 
ber  in  such  proportion  as  they  bear  to  each  other. 

3.  The  eaid  managers  shall  also  have  authority  to  issno 
policies  to  membors,  for  periods  lees  than  a year,  or  for 
special  risks  either  in  time  or  voyage  policies  in  consider- 
ation of  special  rates  of  premium,  to  be  fixed  by  said 
managers  as  in  last  clause  of  the  first  rule,  to  which  the 
reserve  fund  should,  in  no  way  apply,  also  to  allow 
brokerage  and  discount  to  insurance  brokers. 

The  rules  further  provided  thnt  the  affairs  of  the 
association  should  be  managed  by  a committee, 
which  should  have  power  of  calling  general  and 
special  general  meetings  of  the  members,  which 
snould  have  authority  to  make,  repeal,  niter,  or 
amend  the  rules  or  regulations  for  the  government 
of  the  association,  and  the  decision  of  the  majority 
of  such  meeting  should  be  binding  and  conclusive 
on  all  tho  members. 

Special  rate  policies  were  issued  to  non-members 
both  before  and  after  an  alteration  of  tho  rules 
made  on  the  20th  March  1860,  by  which  it  was 
attempted  to  authorise  the  managers  to  issue 
policies  to  non-members  for  special  risks  or  on 
voyage  policies  ; but  such  alteration  was  raado 
without  the  sanction  of  the  members  at  a general 
mooting  as  provided  for  by  tbe  rules. 

The  policies  issued  were  signed  Jackson  and 
Sheppard,  joint  managers  per  procuration  of  tho 
several  members  of  tbe  Arthur  Average  Association 
for  insuring  each  other’s  ships,  overy  member 
bearing  his  equal  proportion  according  to  the  sums 
mutually  insured  therein,  excepting  members 
paying  special  rates.” 

On  tho  12th  Feb.  1870,  an  order  was  made  for 
winding-up  the  association.  Messrs.  Cory  and 
Hawkesley  wore  settled  on  the  list  of  contributories 
on  the  25th  May  1871.  By  the  chief  clerk’s  certi- 
ficate, dated  tho  20th  Doc.  1873,  tho  snm  of  17|532L 
11s.  8 d.  was  found  to  bo  due  to  holders  of  special 
policies,  many  of  whom  were  non-members. 
Amongstsuch  non-members  holding  special  policies 
were  Messrs.  Hargrave,  Ferguson,  and  Jackson  to 
whom  policies  had  been  issued  lx>th  before  and 
after  the  alteration  of  the  rules. 
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In  June  1874  a summons  was  taken  out  by  the 
official  liquidator  for  a call  upon  Messrs.  Cory  and 
Hawkesley,  and  thereupon  they  took  out  a sum- 
mons asking  that,  notwithstanding  the  time  limited 
by  General  Order  XXXV,  R.  52,  had  expired,  the 
certificate  might  be  varied  by  expunging  the  debt 
of  Messrs.  Hargrave,  Fergusou,  and  Jameson. 

Fry,  Q.C.,  North,  and  Hilbery,  for  the  applicants. 
— The  association,  not  having  been  registered  undfer 
the  Companies  Act  1862,  was  an  illegal  association, 
and  could  not  authorise  Messrs.  Jackson  and 
Sheppard  to  act  on  its  behalf,  nor  ought  it  to  have 
been  wound-up  under  the  199th  section  of  the 
Companies'  Act  1862.  The  association  had  no 
power  to  issue  policies  to  Messrs.  Hargrave  and 
Co,,  who  were  not  members,  and  did  not  become 
so  by  having  special  rate  policies  granted  to  them. 
Again,  this  being  a marine  policy,  the  7th  section 
of  30  Viet.  c.  23  requires  that  the  names  of  the 
assurers  should  be  specified  in  the  policy.  They 
referred  to 

Turnbull  v.  Woo\f e , 9 Jur.  N.  8. 57 ; 

Bromley  v.  William*,  32  Bear.  177  ; 

Watson  v.  Sirann,  11  C.  B.,  N.  8.,  756 ; 

Re  London  Marine  Insurance  Association,  L.  Rep.  4 
Ch.  611 ; 21  L.  T.  Rep.  N.  8.  97 1 

Re  Mexican  and  South  American  Company,  L.  Rep.  2 
Ch.  387 ; 16  L.  T.  Rep.  N.  S.  194. 

Chilty,  Q.C.  and  Robinson,  for  Messrs.  Hargrave 
and  Co.,  contended  that  the  courts  had  always 
construed  the  Act  of  Parliament  liberally  in  favour 
of  insurers,  and  that  Jackson  and  Sheppard  signed 
for  the  members  of  the  association  as  they  were 
authorised  to  do  by  tho  rules.  They  referred  to 

Dowell  ▼.  Moon,  4 Camp.  169  ; 

Reid  ▼.  .Allan,  4 Ex.  Rep.  326. 

Southgate,  Q.C.,  Waller,  Q.C.,  and  E.  G.  WiUis, 
for  the  official  liquidator. 

Sir  George  Jessel. — The  question  which  I have 
to  decide  is  complicated  with  another : that  is, 
whether  this  association,  as  it  is  called,  should  have 
been  wound-up  at  all,  or  if  wound-up  at  all,  whether 
it  should  not  have  been  wound-up  in  a different  way. 
As  I understand  tho  decision  in  He  London 
Marine  Insurance  Association  (which  followed  other 
cases),  where  the  objection  is  simply  to  strike  out  a 
debt  or  to  oppose  a call  order,  what  I may  call  a 
subsidiary  application  in  the  winding-up,  it  is  not 
open  to  the  applicant  to  say  that  the  winding-up 
order  ought  not  to  have  been  made.  Therefore,  an 
objection  which  amounts  to  this,  that  there  was  no 
j urisdiction  to  make  a winding-np  order,  or  that 
the  winding-np  order  ought  not  to  have  been  made 
on  any  other  ground,  is  not  admissible. 

Now  the  first  objection  which  has  been  taken 
to  the  debt  which  has  been  proved  (debts  they 
are,  but  for  this  purpose  we  may  treat  one 
alone),  which  is  a claim  under  a policy  for 
insuring  a ship  entered  into  with  the  managers 
of  the  Arthur  Average  Association,  the  first 
objection  was  that  the  Arthur  Average  Associa- 
tion was  an  illegal  body  by  reason  of  its  not 
having  been  registered  under  the  Companies  Act 
of  1862,  althougn  formed  after  the  passing  of  that 
Act,  and  it  was  said  that,  being  an  illegal  body, 
it  could  not  authorise  an  agent  to  contract  on  its 
behalf.  In  other  words,  an  illegal  body  could  not 
enter  into  a valid  contract  of  agency,  and  any 
person  dealing  with  the  alleged  agent,  and  haviug 
notice  of  the  nature  of  the  body,  which  of  course 
all  these  applicants  had,  could  not  avail  himself  of 
such  a contract  of  agency  with  the  view  of  charging 
the  alleged  principals. 


Now  that  involved  another  proposition,  that 
this  was  an  association  coming  within  the  4th 
clause  of  the  Companies  Act  1862,  and,  al- 
though for  a reason  which  I have  already  allnded 
to,  and  which  I think  applied  to  this  case,  I do 
not  think  I, am  absolutely  compelled  to  decide 
this  oueetiou,  yet,  it  being  a question  of  very  con- 
siderable importance, on  which  I have  heard  a great 
deal  of  argument,  and  as  to  which  I have  formed 
an  opinion,  I think  it  right  to  express  that  opinion 
with  a view,  if  this  case  goes  further,  to  its  being 
before  the  Court  of  Appeal,  or  if  it  does  not  go 
further,  that  it  may  bo  before  other  judges  when 
similar  questions  come  to  be  discussed. 

The  4th  section  of  the  Ant  is  this:  “No  oom- 
pany,  association,  or  partnership  consisting  of 
more  than  ten  persons  shall  be  formed  after 
the  commencement  of  this  Act  for  the  purpose 
of  carrying  on  the  business  of  banking  un- 
less it  is  registered  as  a company  under  this 
Act,  or  is  formed  in  pursuance  of  some  other 
Act  of  Parliament  or  of  Letters  Patent ; and  no  com- 
pany, association,  or  partnership  consisting  of  more 
than  twenty  persons  shall  be  formed  after  the 
commencement  of  this  Act  for  the  purpose  of 
carrying  on  any  other  business  that  nas  for  its 
object  the  acquisition  of  gain  by  the  company, 
association,  or  partnership,  or  by  the  individual 
members  thereof,  unless  it  is  registered  as  a com- 
pany under  this  Act.”  The  only  other  section 
which  I am  aware  of  which  throws  any  light  on 
the  meaning  of  that  section  is  the  21st  section, 
which  is  iu  these  terms : " No  company  formed  for 
the  purpose  of  promoting  art,  science,  religion, 
charity,  or  any  other  like  object,  and  not  involving 
the  acquisition  of  gain  by  the  company,  or  by  the 
individual  members  thereof,  shall,  without  the 
sanction  of  the  Board  of  Trade,  hold  more  than  two 
acres  of  land  ; but  the  Board  of  Trade  may  by 
licence  under  the  hand  of  one  of  their  principal 
secretaries  or  assistant  secretaries  empower  any 
such  company  to  hold  lands  in  such  a Quantity  and 
subject  to  such  conditions  as  they  think  fit.” 

It  is  to  be  observed  that  the  objects  there  men- 
tioned are  all  objects  which,  according  to  the  defini- 
tion which  the  Court  of  Chancery  gives  to  the  words 
* charitable  objects,’  are  charitable  objects.  They 
are  all  objects  which,  if  described  in  a testator’s  will 
as  theolyectB  of  bounty,  could  be  well  supported  as  a 
charity,  and,  therefore,  “ the  like  objects  ” are  ob- 
viously objects  of  the  same  kind.  It  was  quite  right 
to  put  in  the  words  “not  involvingthe  acquisition  of 
gain  by  the  company,”  because  no  doubt  under  the 
cloak  of  religion  or  charity  yon  might  establish  a 
company  which  really  had  the  private  gain  of  the 
individuals  in  viow ; therefore,  that  restriction  was 
very  properly  inserted.  But  the  words,  I think, 
throw  some  light  upon  what  was  meant  by 
“ gain ; ” all  those  words  denote  objects  which 
primd  facie  would  lead  to  expenditure  as  distin- 
guished from  profit.  In  other  words,  a company  or 
an  association  formed  for  any  of  those  objects  would 
rather  be  a company  or  association  formed  to 
regulate  the  spending  of  the  members’  money  than 
the  acquisition  of  money  by  any  of  the  mem- 
bers. The  position  of  a company  for  giving  away 
or  spending,  is  distinguished  from  a company  for 
getting  or  acquiring  anything.  Therefore,  wo 
see  that  tho  Legislature  contemplated,  as  we  all 
know  that  there  are,  both  companies  and  associa- 
tions formed  for  charitable  objects  or  similar 
objects  which  include  the  spending  or  giving  away 
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money  by  the  members  of  those  companies  or 
associations. 

The  words  used  are  “ acquisition  of  gain.”  If  you 
inquire  the  meaning  of  the  word  “ gain  ” it  means 
acquisition  ; it  has  no  other  meaning  that  1 am 
aware  of— gain  is  something  obtained  or  acquired. 
It  is  not  limited  to  pecuniary  gain,  in  fact,  we 
should  have  to  put  the  word  " pecuniary  ” to  show  it, 
and  in  uo  sense,  of  the  word  that  I know  of  does  it 
mean  commercial  profits,  except  that  of  course  in 
ono  sense  commerical  profits  are  gain.  It  is  not 
*4  gains,”  but  “ gain  ” in  the  singular.  Commerical 
rofits  no  doubt  if  acquired  are  gain,  but  I cannot 
nd  any  word  limiting  it  simply  to  a commerical 
profit.  I take  the  words  as  referring  to  a company 
which  is  formed  to  acquire  something,  or  in  which 
the  individual  members  are  to  acquire  something, 
as  distinguished  from  a company  formed  for 
Bpending  something  and  in  which  the  individual 
members  are  simply  to  give  something  away,  or  to 
Bpcnd  something,  and  not  to  gain  anything. 

If  that  then  is  the  fair  meaning  of  the  word,  what 
is  the  constitution  of  the  association  which  I have  to 
deal  with  P It  is  said  that  a contract  for  mutual 
indemnity  is  not  within  the  meaning  of  that  clause. 
What  is  meant  by  a contract  for  mutual  indemnity? 
1 can  understand  this  (we  can  take  it  between  two 
people  as  well  as  between  two  hundred): — A.  and  B. 
enter  into  a mutual  contract  that  if  either  of  them 
incuts  a loss  of  a certain  kind  the  other  shall  make 
it  good.  That  is  a contract,  I suppose,  of  mutual 
indemnity  ; but  these  contracts  are  very  different 
things— they  are  that  which  I have  mentioned. 
This  is  simply  an  association  of  people,  by  the  rules 
of  which  it  is  agreed  that  everybody  who  wants  to 
insure  a ship  against  loss  shall  pay  a certain  Bum 
of  money  bv  way  of  premium,  wnich  sum  of  money 
is  not  equal.  It  depends  on  the  nature  of  the  ship 
insured : that  is,  on  the  nature  of  the  loss  to  bo 
guarded  against.  The  sums  of  money  are  to  go 
into  a common  fund,  and  the  common  fund  so 
raised  is  to  be  applied  in  payment  of  the  losses  as 
far  as  it  will  go,  and  if  deficient,  the  losses  are  to 
be  made  good  by  the  members,  not  in  proportion 
to  the  suiub  subscribed,  as  I understand  it,  but  in 
proportion  to  the  sums  assured,  which  of  course  is 
a very  different  thing.  The  premiums  vary  in 
amount  according  to  the  nature  of  the  risk,  and  are 
very  different  proportions.  It  is  quite  clear  that,  in 
addition  to  these  policies,  thero  may  be  policies  for 
periods  less  than  a year  and  policies  for  special 
risk,  in  respect  of  which,  as  1 read  the  rules,  the 
members  are  not  liable  to  contribute  anything 
beyond  their  premiums. 

The  result  then  is  this : the  association  in* 
surca  thrf  ships  with  a view  certainly  of  get- 
ting enough  money  in  the  shape  of  premiums, 
at  least  to  pay  the  losses,  to  pay  the  expenses, 
and  to  have  something  over  in  the  shape  of 
a reserve  fund.  Why  is  not  that  au  association 
formed  for  the  purpose  of  profit,  even  using  the 
word  profit”  instead  of  “ gain  ? ” Between  the 
association  and  its  members  it  carries  on  business 
with  a view  of  getting  more  than  it  will  have  to 
pay;  it  must  acquire  the  difference;  it  contemplates 
the  acquiring  it.  It  is  formed  for  the  purpose  of 
acquiring  first  of  all  the  sums  required  for  the 
expense  of  carrying  it  on,  and  secondly  the  sums  to 
form  a reserve  fund  at  the  end  of  the  year.  It  is 
unite  true  that  the  reserve  fund  may  be  ultimately 
divided,  but  it  is  not  divided  and  given  back  to  the 
people  who  have  paid  too  much,  but  to 


another  class,  because, as  I understand,  it  is  a limited 
reserve  fund,  although  it  stands  to  the  credit  of 
each  member  proportionately  as  he  may  have  con- 
tributed ; it  is  a reserve  fund,  which  does  not  arise 
from  the  policies  of  less  than  a year  or  from  special 
risk  policies  ; to  them  the  reserve  fund  shall  in  no 
way  apply.  So  that  I understand  that  members, 
or  thoso  who  pay  premiums  for  time  voyages  or 
special  risks,  do  not  get  any  share  of  the  reserve 
fund.  That  is  how  1 read  Rale  No.  3.  The  result, 
therefore,  is  that  there  is,  as  between  the  association 
and  its  inombers,  a gain — the  association  acquires 
something. 

But  then  I think  that  individual  members  ob- 
tain gain.  If  an  individual  member  loses  his 
ship  be  gets  hiB  ship  paid  for,  aud  he  gets  a 
proportion  of  the  reserve  fund,  not  merely  the 
share  that  be  has  contributed  to  it,  but  also  the 
share  of  the  other  members,  who  have  got 
time  policies  or  policies  on  special  risks,  because 
of  course  the  thoory  on  which  the  rules  of  the 
association  are  formed  is  that  everyone  pays  more 
than  is  absolutely  necessary,  otherwise  you  could 
not  pay  the  expenses  or  carry  on  the  assnmneos. 
The  whole  theory  of  insurance  is  that  every 
premium  meets  something  more  than  the  risk; 
that  is  the  whole  theory  of  successful  insurance. 
That  being  so,  it  appears  to  me  that  the  members 
acquire  something.  But  I am  not  prepared  to  say 
that,  evon  independently  of  that  consideration,  an 
association  by  which  people  are  indemnified  from 
losses  in  carrying  on  any  trado  is  not  an  association 
for  gain.  Some  of  these  associations  are  for 
insuring  freight.  The  freight  is  composed  partly 
of  the  expenditure  of  the  ship  owner,  and  partly  of 
the  profit  of  carrying  on  bis  trade.  If  he  insures 
his  freight,  he  insures  his  actual  profit  of  carrying 
on  his  trade  ; that  is,  he  secures  himself  his  profit. 
Is  not  that  a gain  P 

It  seems  to  me  that  this  Act  broadly  means 
this : all  commercial  undertakings  shall  be  re- 
gistered. That  is  the  meaning  of  it  as  I under- 
stand it.  It  distinguishes  in  so  many  words, 
and  intends  to  distinguish,  between  commercial 
undertakings  on  the  one  hand,  in  which  insurance 
companies  certainly  are  includod,  for  there  are 
special  provisions  relating  to  them,  and  what  one 
may  call  literary  or  charitable  associations  on  the 
other  hand,  in  which  persons  associate,  not  with  a 
view  of  obtaining  a personal  advantage,  but  for  the 
purpose  of  promoting  literature,  science,  art, 
charity,  or  something  of  that  kind  ; that  I think  is 
the  broad  distinction,  and  if  that  broad  distinction 
is  kept  in  view,  I think  there  will  be  no  difficulty 
in  putting  a fair  and  reasonable  and  also  a literal  and 
grammatical  construction  on  the  passage.  In  my 
opinion,  whether  the  persons  who  were  entitled  to 
take  out  time  policies  and  special  risk  policies  were 
or  were  not  to  be  members  of  tho  association,  the 
association  in  question  was  one  formed  for  the 
purpose  of  gain  within  the  meaning  of  tho  4th 
section,  and  would  have  required  registration. 

But  it  is  t hen  asserted  that  it  ought  not  to  have 
been  wound-up  at  all  under  the  199th  section.  That 
is  my  present  impression.  There  are  provisions 
for  registering  an  association  for  the  purpose  of  its 
being  wound-up,  but  it  does  not  appear  to  me  that 
the  unregistered  association  pointed  out  in  tho 
199th  section  was  intended  to  be  an  illegal  associa- 
tion formed  after  the  passing  of  the  Act.  I think 
it  must  have  meant  that  tho  unregistered 
association  contemplated  was  a legal  association, 
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which  might  hnve  been  unregistered  because  it  was  members  who  had  still  current  policies  to  con* 
formed  before  the  passing  of  the  Act,  or  because  it  tribute  to  the  fund  to  indemnify  him,  but  would 
was  excepted,  for  it  is  not  every  association  not  be  entitled  to  call  upon  the  members  whose 
which  requires  registration.  It  was  within  the  policies  had  expired.  This  shows  the  difficulty  of 
exception  if  it  were  an  association  formed  after  the  finding  out  who  assured,  because  the  persons  who 
passing  of  this  Act,  which  did  not  require  rogistra-  assured  are  not  ascertained  persons  at  the  time  of 
tion.  The  Act  of  Parliament  is  clear  that  there  are  the  insurance  being  effected,  but  in  the  case  of  a 
exceptions.  I think,  therefore,  the  plain  meaning  special  rate  policy  it  can  only  be  ascertained  when 
of  it  is  that  the  court  ought  not  to  wind-up  an  the  loss  has  actually  occurred,  inasmuch  as  the 
illegal  association.  But  that  argument  proves  too  years  of  the  mutual  policies  might  have  run  off 
much,  for  it  is  an  argument  which  makes  the  before  the  loss  occurred. 

association  illegal  in  any  event,  and  therefore,  if  Now  the  only  signature  to  the  policy  ib  that  of 
well  founded,  would  destroy  the  validity  of  Mossrs.  “ Jackson  and  Sheppard  per  procuration 
the  winding-op  order,  and  consequently  is  not  of  the  several  members  of  the  Arthur  Average 
admissible  for  the  benefit  of  the  applicants  on  the  Association  for  insuring  each  other’s  ships,  every 
present  occasion.  member  bearing  his  equal  proportion  according  to 

The  next  objection  is  that  this  is  a marine  the  sums  mutually  assured  therein,  excepting 
policy,  and  that,  being  a marine  policy,  the  Act  members  paying  special  rates.”  I think  that  does 
of  Parliament  avoids  it  unless  the  names  of  the  not  quite  express  what  was  meant,  that  is,  that 
assurers  are  specified.  Now  this  association  was  every  member,  not  being  a special  rate  insured 
one  of  very  peculiar  character.  The  members  member  should  pay  his  equal  proportion,  and  that 
of  the  association,  not  jointly,  or  in  partnership,  or  members  who  have  paid  special  rates  are  not 
the  one  for  the  other,  but  “ each  only  in  hiR  own  to  pay  any  more,  and  tho  result  of  that  is  that  you 
name,  do  hereby  agree  to  insure  each  other’s  ships  actually  do  not  know  who  insures.  The  members 
for  one  year  from  noon  of  any  day  named  as  tho  are  only  liable  for  a year  from  tho  date  of  their 
commencement  of  the  risk.”  The  members  of  the  own  policies,  and  if  the  loss  occurred  after  any 
association  insure  each  in  his  own  name,  ncithor  in  member’s  policy  expired,  he  is  not  an  insurer.  To 
partnership,  nor  one  for  the  other,  and  only  for  suppose  that  that  is  a specification  of  the  names 
one  year  from  noon  of  any  day  named  as  the  com-  as  required  by  the  Act  of  Parliament  seems  to  me 
mencemeutof  the  risk,  and  they  insure  each  other’s  a most  remarkable  conclusion  for  any  person 
ships.  possessed  of  ordinary  powers  of  reason  to  arrive  at. 

Then  the  third  rule  says:  **Tho  sub-manager  I was  told  that  it  was  concluded  by  authority.  I 
shall  also  have  authority  to  issue  policies  to  mom-  do  not  always  bow  to  the  authority  of  a court  of 
bors  for  periods  loss  than  a year  or  for  special  risks  co-ordinatejurisdiction,  but  I endeavour  to  do  so  if 
either  in  time  or  voyage  policies,  in  consideration  it  is  possible,  and  if  an  nnanimouB  decision  of  a 
of  special  rates  of  premiums,  to  be  fixed  by  the  said  Court  of  Common  Law  had  been  brought  to  my 
manager  to  which  the  reserve  fund  shall  in  no  way  notice  saying  that  that  was  a specification  of  the 
apply.”  I take  that  to  mean  that  when  you  have  names  of  the  insurers,  I am  not  prepared  to  say 
got  a person  already  a member  of  the  association,  that  I should  have  followed  it,  if  it  were  the  decision 
you  may  give  him  a policy  in  respect  of  which  he  of  a court  of  co-ordinatejurisdiction  and  a recent 
would  have  no  right  whatever  to  the  reserve  fund,  decision.  But  lam  relieved  from  considering  that 
and  no  liability,  therefore,  to  contribute  to  there-  point,  because  the  decisions  brought  to  my  notice 
serve  fund  for  this  purposo;  that  is,  he  pays  bis  pre-  by  no  means  go  to  ouy  such  extent.  The  only 
mium  and  there  is  an  end  of  the  matter  as  far  as  he  decision  bearing  on  the  point  was  this,  that  when 
is  concerned ; but  if  a loss  occurs  he  is  entitled  to  the  insnrers  consisted  of  a firm,  an  ordinary 
call  upon  the  other  members  of  the  association,  common  partnership  carrying  on  business,  tho 
including  also  himself  to  the  extont  to  which  he  is  statute  was  complied  with  by  stating  the  name  of 
liable  under  a current  policy,  current  when  tho  tho  insurers,  and  that  was  the  name  of  the  firm, 
loss  occurs,  to  contribute  to  that  loss ; but,  as  I That  is  all  the  decision  was.  It  does  not  appear 
understand  it,  his  liability  would  be  measured  to  me  to  have  any  direct  bearing  on  the  argument 
without  any  regard  whatever  to  the  amount  for  before  me,  and  the  only  indirect  bearing  it  has  is 
which  ho  has  insured  by  a special  policy ; as  to  that  which  was  put  forward  so  frequently  by  Mr. 
that,  he  is  under  no  liability.  Everybody  is  under  Chitty,  that  it  was  evidence  of  the  liberality  of 
liability  with  reference  to  the  amounts  insured  by  Courts  of  Law  in  construing  this  statute  in  favour 
what  has  been  called  the  mutual  policy.  Assuming  of  insurers.  Beyond  that  it  certainly  appears  to 
that  to  l)e  so,  in  a sense  no  doubt  he  is  a member  me  it  did  not  go.  All  I can  say  is  that  the  only 
.of  the  association,  and  he  would  be  liable  in  respect  names  I find  on  this  policy  are  Jackson  and 
of  his  current  mutual  policy  possibly  to  mako  some  Sheppard ; I find  the  names  of  no  one  else.  As  I said 
contribution  to  the  loss,  assuming  always  that  the  before,  if  it  is  “ members  of  the  Arthur  Avoragc 
loss  occurred  within  the  period  of  one  year  from  Association,”  that  is  not  right;  it  did  not  mean  the 
the  time  of  his  mutual  policy  issuing.  But  if  a then  present  members  of  the  Arthur  Averngo 
mutual  jjolicy  were  near  expiring,  I do  not  see  Association,  they  were  not  the  people  who  were 
how  lie  could  be  made  liable  for  anything  if  the  to  insure,  and  you  could  not  tell  till  a future  period 
mutual  policy  expired  before  the  loss  on  the  special  who  were  the  insurers.  There  is  no  description, 
rate  policy ; I do  not  see  that  ho  is  under  any  The  rules  themselves  even  are  not  on  the  policy, 
liability.  He  is  only  liable  from  the  noon  of  any  that  is  not  to  be  forgotten.  You  could  not  find  out 
day  to  the  noon  of  the  same  day  in  the  follow-  from  the  policy  who  wore  to  be  liable  under  the 
ing  year,  so  that  it  may  well  be  that,  though  rules.  Therefore,  the  argument  of  the  case  in 
lie  was  a member  at  the  time  when  tho  policy  was  Campbell’s  Reports  does  not  apply.  There  were  no 
issued  to  him,  he  would,  so  to  say,  have  ceased  to  means  of  oscettaining  from  the  policy  itself  who 
be  a member  before  the  loss  occurred,  and  conso-  the  insurers  were  to  bo  ; and  1 am  of  opinion  that 
quently  he  xvould  bo  entitled  to  cull  upon  the  other  that  objection  is  fatal  to  the  policy,  and  that  it  is 
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not  really  necessary  to  consider  the  next  objec- 
tion. 

But  the  next  objection  appears  to  me  to  be  a very 
serious  one,  and  I cannot  see  that  there  is  any 
satisfactory  answer  to  it.  First  of  all  it  appears 
that  the  rules  were  altered  on  the  29th  March  18439, 
by  which  '*  members  ” were  struck  out  so  that  you 
might  insure  any  one  by  special  risks  or  on  voyage 
policies.  This  appears  to  have  been  done  not, 
according  to  the  rules,  at  a general  meeting,  but  at 
a meeting  of  the  committee.  But  Mr.  Cory,  ono  of 
the  applicants  before  me,  was  insured  by  policies, 
the  last  of  which  was  dated  on  the  8th  Sept.  1888, 
which  of  course  is  long  before  the  29th  March 
1869 ; he  is,  therefore,  not  bound  by  these  alterations, 
and  ho  never  authorised  his  credit  to  be  pledged. 
1 decline  to  enter  into  the  position  of  the  other 
applicant,  Mr.  Hawkesley.  But,  as  I said,  according 
to  the  well-established  rule  now  in  suits,  as  regards 
misjoinder,  you  could  always  amend  by  striking 
out  the  applicant.  It  is  not  necessary  to  go  into 
the  question  whether  or  not  Mr.  Hawkesley  has 
sanctioned  these  alterations  because  Mr.  Cory  alone 
could  support  the  application. 

Then  there  being  no  valid  alteration,  the  rule 
appears  to  me  to  authorise  the  managers  to  insure 
members  only  on  these  terms. 

Then  it  was  argued  that  the  more  issuing  of 
a policy  to  a person  on  these  terms  makes  him 
a member;  now  I am  unable  to  accede  to  that. 
Members  are  defined,  and  they  are  defined  to 
be  people  who  insure  for  a year,  and  insure 
each  other's  Bhips  for  that  year,  and  the  way 
they  insure  is  by  making  contributions.  But  these 
people  never  insured  anybody  for  a year;  they 
did  not  insure  anybody  for  any  time  whatever. 
They  simply  paid  a premium  as  every  insurer  does, 
and  it  seems  to  me  to  be  an  abuse  of  terms  to  say 
that  a man  who  pajfs  a premium  thereby  pays  a 
contribution  to  the  insurance  of  his  own  ship.  That 
is  not  tho  moaning  of  the  rule.  The  plain  and 
literal  and  common-sense  meuning  coincide  in  this 
case,  as  they  generally  do,  and  in  my  opinion  the 
issuing  of  a policy  to  any  person  not  already  a 
member  was  not  authorised  by  this  rule,  and  con- 
sequently the  act  of  the  agents  was  wholly 
unauthorised;  tho  power  of  attorney  under 
which  they  acted  or  assumed  to  act  did  not 
confer  upon  them  the  authority  to  enter  into 
this  contract,  and  consequently  the  contract 
itself  does  not  bind  the  association.  It  appears 
to  me  that  persons  who  euter  into  these  con-  j 
tracts  have  no  right  to  complain.  They  must  i 
have  had  notice  of  tho  nature  of  the  body  which 
was  contracting  with  them,  and  of  course  notice  of 
the  rules  and  regulations  which  form  the  oonsti- 
tution  of  that  company.  As  I said  before,  con- 
sidering the  enormous  importance  of  the  question 
to  the  parties,  and  the  nature  of  the  objections,  I 
thought  it  right  to  give  my  opinion  on  this  objection 
also. 

On  these  grounds  the  only  conclusion  I can 
come  to  is  that  if  the  question  of  delay  is  not 
decided  adversely  to  the  applicants,  tho  alleged 
creditors  are  not  creditors  of  the  association,  and 
their  debts  ought  not  to  be  allowed. 

.Now  the  ouestion  of  delay  is  to  a certain  extent  no 
doubt  to  be  dealt  with  os  a matter  of  discretion.  The 
law  Beeras  to  me  to  Btaud  in  this  way.  By  a general 
order,  which  was  authorised  by  Act  of  Parliament, 
the  ordinary  practice  of  the  Court  of  Chancery  has 
been  extended  to  winding-up  cases,  and  according 


to  the  ordinary  practice  of  the  Court  of  Chancery, 
after  a chief  clerk  has  made  a certificate  and  eight 
days  have  expired,  you  cannot  get  rid  of  that 
certificate  except  on  special  grounds.  The  naturo 
of  those  special  grounds  has  nowhere  been  strictly 
defined,  but  it  must  be  something  substantial,  ana 
it  also  must  be  at  a time  when  yon  do  not  very 
much  vary  the  position  of  the  parties.  Now  in 
the  present  case  it  must  bo  remembered  that  the 
certificate  is  obtained  by  the  official  liquidator,  who 
in  a sense  represents  everybody.  The  persons  who 
now  apply  had  no  direct  intervention  in  the  matter. 
They  aro  not  in  quite  as  bad  a position,  if  I may 
say  bo,  as  parties  to  a suit,  who  are  present  when 
the  decision  is  given ; their  direct  intervention  is 
caused  by  an  attempt  to  make  them  pay  something, 
and  then  their  attention  is  first  aroused.  In  the 
next  place  the  creditors  have  done  nothing  more 
than  prove  they  did  not  obtain  a dividend,  and 
they  have  not  obtained  a call  ; therefore,  their 
position  is  not  affected  except  to  the  extent  of  any 
costB  they  may  have  incurred  subsequently,  and 
which  the  court  may  give  them.  And  thirdly  it 
must  be  ana  no  doubt  will  be  considered  that  the 
questions  upon  which  the  official  liquidator  at  first 
had  to  decide,  and  the  questions  which  the  court 
has  now  to  decide,  are  not  matters  which  every 
one  can  decide  for  himself : they  are  not  matters, 
so  to  say,  so  plain,  and  so  clear,  and  so  easy  that 
every  policy  holder  must  be  considered  to  have 
known  them  from  the  beginning  and  to  have  stood 
by  and  acquiesced  in  what  has  taken  place.  Tho 
mere  length  to  which  this  argument  has  gone,  and 
the  nature  of  the  discussion  which  has  taken  place, 
I think  will  be  sufficient  to  show  that.  Looking, 
therefore,  to  the  fact  that  in  the  other  cases  as 
great  an  amount  of  delay  has  not  been  considered 
sufficient  to  induce  the  court  to  say  that  the  rights 
of  the  parties  are  finally  established,  and  considering 
that  the  special  reasons  I have  mentioned  aro  to 
my  mind  very  strong  indeed,  I think  there  is  no 
such  delay  as  should  preclude  the  applicants  from 
the  relief,  which  they  would,  otherwise,  bo  en- 
titled to. 

That  being  so,  I think  the  proper  order  to 
make  is  to  expunge  the  debts,  and,  considering 
that  the  creditors  have  been  brought  hero  after 
this  lapse  of  time,  I thiuk  it  would  be  only  right 
to  provide  for  their  costs,  as  woll  as  for  the  costs  of 
the  applicants  and  the  official  liquidator,  out  of  the 
estate  subject  to  the  winding-up.  I think  inasmuch 
as  there  may  be  a question  as  to  whether  the 
creditors  or  alleged  creditors  are  not  entitled  to 
obtain  a return  of  their  premiums  from  somebody, 
it  would  be  right  to  add  to  the  order  that  it  is 
made  without  prejudice  to  any  application  which 
they  may  be  advised  to  make  to  obtain  the  return 
of  the  premiums  so  paid. 

Solicitors:  F.  W.  Hilbery ; W.  W.  Wynne ; Wet  tall, 
Roberts,  and  Barlow. 
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The  Cobkquid  Marine  Insurance  Company  v.  Barteaux.  [Priv.  Co. 
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JUDICIAL  COMMITTEE  OF  THE 
PHTVTT  COUNCIL. 

ON  APPEAL  PROM  THE  SUPREME  COURT  OP  HALIFAX, 
NOVA  SCOTIA. 

Reported  by  James  P.  As  fix  all.  Esq.  RirrUter-at-Lsw. 

March  17  and  18,  1875. 

(Present : The  Right  Hons.  Sir  J.  W.  Colvile,  Sir 
Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir 
R.  P.  Collier,  and  Sir  Henry  S.  Keating.) 

The  Cobequld  Marine  Insurance  Company  v. 

Barteaux. 

Marine  insurance  — Master's  power  of  sale  — 
Stringent  necessity — Total  lose — Notice  of  aban- 
donment. 

The  master  of  a ship  may,  under  certain  circum- 
stances, effect  the  sale  of  his  ship  so  as  to  thereby 
render  the  underwriters  liable  for  a total  loss 
without  notice  of  abandonment , but  he  can  only 
do  so  in  cases  of  stringent  necessity — that  is  to 
say,  a necessity  that  leaves  the  master  no  alter- 
native, as  a prudent  and  skilful  man  acting  bond 
fide  for  the  best  interests  of  all  concerned  and 
with  the  best  and  soundest  judgment  that  can  be 
formed  under  the  circumstances , but  to  sell  the 
ship  as  she  lies.  If  he  comes  to  this  conclusion 
hastily,  either  without  sufficient  examination  into 
the  actual  state  of  the  ship,  or  without  having  pre- 
viously made  every  exertion  in  his  power,  with 
the  means  then  at  his  disposal,  to  extricate  her 
from  the  peril  or  to  raise  funds  for  her  repair,  he 
■will  not  be  justified  in  selling,  even  though  the 
danger  at  the  time  appear  exceedingly  imminent. 
This  was  an  appeal  from  the  judgment  of  the  Su- 
preme Court  oi  Halifax,  Nova  Scotia,  of  the  8th 
Feb.  1873,  discharging  a rule  nisi  obtained  by  the 
appellants  for  a new  trial  in  an  action  brought  by 
the  respondent  against  the  appellants. 

The  action  was  brought  by  the  respondent  to 
recover  4000  dollars  and  interest  upon  a policy  of 
insurance  effected  with  the  appellants  in  the  sum 
of  4000  dollars  upon  the  brigantine  Foyle,  valued 
at  8000  dollars,  for  twelve  months,  that  is  to  say, 
from  the  23rd  June  1808,  at  noon,  until  the  23rd 
June  1869.  The  policy  was  a time  policy  in  the 
usual  form. 

The  writ  and  declaration  were  issued  on  the  10th 
Aug.  1870,  and  contained  two  counts  on  the  policy 
for  a total  loss,  aud  a common  money  count  for 
interest.  To  the  counts  upon  the  policy  the  ap- 
pellants pleaded  five  pleas,  and  to  the  money  oount 
never  indebted.  The  third  plea,  which  denied 
that  tho  vessel  was  lost  by  tho  perils  insured 
against,  and  the  fourth  plea,  which  averred  that 
the  alleged  loss  was  caused  by  tho  fraud  and  neg- 
ligence of  the  respondent  and  his  servants,  and  not 
by  the  perils  of  the  sea,  are  the  only  pleas  material 
to  this  appeal. 

The  cause  came  on  for  trial  before  tho  Chief 
Justice  of  the  Supreme  Court  of  Halifax  and  a 
jury,  on  the  11th  Oct.  1871.  At  the  trial,  the  ap- 
pellants admitted  tho  making  of  fhe  policy,  and 
bIho  that  the  respondent  was  interested  in  the 
vessel,  and  evidence  was  adduced  of  (amongst  other 
things)  the  following  facts  : — 

The  respondent  was  part  owner  of  the  Foyle,  the 
vessel  insured,  of  which  ho  owned  44/64tlis,  James 
Roy  her  master  16/64ths,  and  one  Downie  4/64uhs. 

On  the  15th  June  1869,  tho  Foyle,  a brigantino 
of  243  tons  register,  then  a good  vessel,  about 
three  years  old,  and  worth  about  10,000  dollars,  I 


| left  the  harbour  of  Lingan,  in  Nova  Scotia,  with  a 
cargo  of  coals,  bound  for  Boston,  and  anchored 
outside  the  bar  of  the  harbour.  At  11  a.m.  on  the 
following  day,  the  16th  June,  the  Foyle  proceeded 
on  her  voyage,  with  a whole  sail  breeze  from  the 
south-west.  About  thirty  minutes  after  gotting 
under  way  the  vessel  ran  upon  a sunken  reef  off 
the  southern  head  of  Lingan  Bay,  distant  about 
three  miles  from  Lingan,  about  one  mile  from 
Bridgport,  and  at  the  utmost  half  a mile  from  the 
shore.  The  vessel  struck  about  an  hour  before 
high  water  on  a shelving  ledge — not  a sharp  rock 
— on  the  western  side  of  the  reef,  almost  broadside 
on. 

The  master  of  the  Foyle,  upon  the  vessel  strik- 
ing the  reef,  threw  the  sails  aback,  bat  Bhe  would 
not  back  off.  He  then  signalled  for  the  tugboat  at 
Lingan,  and  a kedge  anchor  with  sixty  or  seventy 
fathoms  of  line  was  run  out,  and  all  the  strain  it 
would  bear  put  upon  it.  The  tugboat  Boon  arrived, 
and  at  high  water  took  a hawser  from  the  Foyle. 
An  attempt  was  then  made  to  get  the  vessel  off  by 
jerking  at  the  hawser,  but  without  success,  the 
hawsor  having  twice  parted.  The  master  of  the 
Foyle  and  the  master  of  the  Lingan  tugboat  then 
consulted,  and  the  master  of  the  tugboat  having 
told  tho  master  of  the  Foyle  that  ho  thought  it  was 
of  no  use  trying  any  more  with  the  boat,  and  tliat 
the  master  of  the  Foyle  had  better  get  the  coals 
out  of  his  vessel,  for  if  tho  wind  came  from  the 
north  he  would  lose  her,  left  tho  Foyle  and  returned 
with  hiB  tug  to  Lingan.  After  dinner  the  crew  of 
the  Foyle  commenced  to  throw  tho  cargo  over- 
board, but  they  did  not  discharge  more  than  about 
ten  tons  of  coal.  At  the  next  high  water,  between 
12  and  1 a.m.  of  the  17th  June,  another  attempt 
was  made  to  get  tho  vessel  off  by  heaving  on  the 
kedge  anchor,  but  failed. 

On  the  morning  of  tho  17th  June  the  wind  began 
to  change  to  the  north,  and  about  5 a.m.  the  master 
of  the  Foyle , being  very  uneasy,  went  ashore,  noted 
his  protest,  aud  procured  three  persons,  namely, 
James  McDonald  a shipwright,  and  Richard  Laffin 
formerly  a shipmaster,  both  of  Lingan,  and  John 
Diggins  master  of  a schooner  belonging  to  East- 
port,  in  the  United  States,  to  go  on  board  the  vessel 
to  survey  her  Tho  surveyors  got  on  board  the 
vessel  between  10  and  11  a.m.  the  same  day,  the 
17th  Juno,  and  at  the  time  they  went  ashore, 
which  was  between  11  a.m.  and  noon,  the  wind 
was  about  W.N.W.,  hauling  northwardly.  They 
agreed  that  the  vessel  should  be  oondemnod,  but, 
to  give  every  chance  of  getting  her  off,  to  wait 
until  two  o’clock  of  the  18th  June  before  selling 
her,  and  advertisements  were  written  out  to  the 
effect  that  tho  vessel  would  be  sold  at  that  time. 
They,  however,  about  an  hour  afterwards,  deter- 
mined to  sell  the  vessel  on  the  same  dav,  the  17th 
Juno,  at  four  o’clock.  The  reason  given  by  Richard 
Laffin,  the  only  one  of  the  surveyors  who  was 
called  at  the  trial,  for  the  change  of  determination 
was,  that  the  wind  actually  went  round  to  the 
north-east  before  the  survey  was  written  out. 

Upon  coming  to  this  conclusion,  tho  surveyors 
made  a report  in  writing  of  their  survey,  in  which 
they  stated  as  follows  : — 

“ Wo  find  that  the  said  vessel  has  Btrauded  off 
the  southern  head  of  Lingua  Bay,  exposed  to  the 
storms  of  the  Atlantic,  making  water,  lying  on  a 
reef,  and  in  a very  dangerous  position,  considerably 
hogged  on  the  port  side,  badly  strained,  rolling 
heavily  on  her  bilge.  We  also  find  that  the  said 


MARITIME  LAW  CASES. 


537 


Peiv.  Co.]  Tub  Cobeqoid  Marine  Insurance  Company  v.  Barteaux.  [Priv.  Co. 


vessel  lies  in  such  a dangerous  position  that,  should 
the  wind  happen  to  change  and  blow  from  the 
north-east,  south-east,  or  east,  she  would  probably 
go  to  pieces  immediately.  Wo  therefore  recom- 
mend that  the  said  vessel  be  advertised  and  Bold 
this  day,  without  running  the  risk  of  leaving  her 
overnight,  that  she  may  be  stripped  of  her  sailB 
and  rigging,  and  sold  as  Boon  os  possiblo  for  the 
benefit  of  all  concerned.” 

Richard  Laffin,  who  was  examined  for  the  plain- 
tiff (reaps.)  at  the  trial,  admitted  in  cross-examina- 
tion that  he  could  not  say  that  the  vessel  was  making 
water,  that  she  had  a list  to  port  of  only  two  or 
three  strokes,  or  from  18in.  to  2ft.,  and  that,  if  Bho 
was  either  bogged  or  strained  as  stated  by  the 
surveyors,  she  would  have  been  leaking.  Evidence 
was  given  by  the  defendants  (apps.)  to  show  that 
upon  these  points  the  survey  was  incorrect. 

About  1 p.m.  of  the  same  day,  tho  17th  June, 
tho  Glace  Bay  tug  went  up  to  the  Foyle  and  backed 
close  to  her.  John  Dunlap,  tho  mate  of  the  Glace 
Bay  tng,  then  threw  a lino  to  tho  Foyle,  but  it  was 
refused,  and  a man  on  board  prevented  another 
from  catching  it.  On  the  17th  June,  between  four 
and  five  in  the  afternoon,  the  master  of  the  Foyle 
sold  tho  vessel  and  cargo  by  public  auction  in 
Lingan,  two  or  three  advertisements  having  been 

ut  up  in  Lingan  about  two  hours  before  the  sale. 

he  vessel  was  sold  for  about  10CH)  dollars,  and  was 
bought  by  Richard  Laffin,  one  of  tho  surveyors, 
for  his  two  nephews. 

Immediately  after  tho  sale,  preparations  wore 
made  by  tho  purchasers  to  get  the  vessel  off. 
Between  seven  and  eight  in  the  evening  of 
the  same  day,  thirty  men  were  taken  down 
to  the  vessel  with  the  Lingau  tugboat  and  a 
schooner.  Fifty  to  sixty  tons  of  coal  were  dis- 
charged out  of  the  vessel  into  the  schooner,  and 
ten  tons  were  thrown  overboard.  They  worked 
steadily  until  3 a.m.  on  the  morning  of  the  18th 
June,  and  the  Foyle'#  bower  anchor  was  then  ran 
out  and  let  go,  and  by  hauling  on  tho  anchor  and 
kedge,  and  jerking  at  a new  7-in.  hawser  which 
hadocen  hired  for  the  purpose,  the  vessel  was  got 
off  about  half-past  three  in  the  morning  of  the 
18th  June,  without  having  sustained  any  damngo 
whatever,  except  the  loss  of  a small  piege  of  her 
Bhoe. 

During  the  whole  of  the  time  the  vessel  wason  the 
reef  the  weather  was  fino,  and  although  the  wind 
got  round  to  the  north  on  the  17th  June,  and  there 
was  a breeze  in  tho  afternoon,  the  weather  was  not 
severe  at  all  on  that  day  ; but  it  was  alleged  that 
if  the  wind  had  continued  in  the  north,  it  would 
have  been  impossible  to  have  got  tho  ship  off. 

There  were  four  tugs  and  abundance  of  men  from 
Lingan  to  Cow  Bay  ; and  80  to  100  men  at  Bridg- 
port,  whose  services  could  have  been  obtained  by 
the  roaster  of  the  Foyle , and  he  had  the  same 
means  of  extricating  his  vessel  as  were  actually 
used  by  the  purchasers  to  get  her  off  within  his 
reach  and  in  hiB  power. 

There  was  conflicting  evidence  as  to  the  wind  to 
be  expected  on  the  17th  June.  The  statement  of 
tho  muster  was,  that  on  tho  17th  ho  “expected  a 
strong  breeze,”  and  that  at  the  time  of  tho  sale 
“ there  were  indications  of  a heavy  blow,”  and 
Richard  Laffin  stated  that  at  the  time  of  the  sale 
it  “ had  tho  appearance  of  being  rough,”  but  they 
were  contradicted  upon  this  poiut  by  tho  master  of 
the  Lingan  tugboat ; a witness  for  the  respondent, 
who  stated  that  the  wind  “ was  going  down  at  the 


time  of  the  sale,”  and  also  by  the  witnesses  who 
were  called  for  the  appellants,  whose  evidence  was 
to  the  effect  that  it  was  usually  fine  in  June,  July, 
and  August,  and  that  the  middle  of  June  was  the 
finest  season  at  Lingan,  and  that  gales,  to  injure  a 
vessel  lying  where  the  Foyle  was,  were  unusual  in 
Juno,  and  that  thcro  were  no  indications  of  a 
heavy  blow. 

There  was  also  a conflict  of  opinion  between  the 
witnesses  for  the  respondent  and  those  for  the  ap- 
pellants os  to  the  course  a prudent  uninsured  owner 
would  have  pursued  under  the  circumstances. 

At  the  close  of  the  respondents*  case,  tho  counsel 
for  the  appellants  moved  for  a nonsuit,  on  the 
grounds,  amongst  others,  that  there  was  no  notice 
of  abandonment,  and  that  the  sale  was  not  justi- 
fiable, but  the  Chief  Justice  refused  to  nonsuit  the 
respondent. 

The  Chief  Justice  directed  the  jury  as  follows  : 
“The  want  of  a notice  of  abandonment  could  only 
be  excused  by  the  necessity  of  the  sale,  if  that 
necessity  existed.  This  was  a point  of  a good  deal 
of  nicety,  which  be  would  reserve,  if  the  appellants’ 
counsel  desired  it,  for  tho  consideration  of  the 
court.  The  main  question  was  the  alleged  neces- 
sity for  the  sale,  and  the  jury  must  look  with  a 
sharp  and  jealous  eye  at  the  transaction,  marked 
by  many  unusual  and  suspicious  circumstances. 
Ihere  was  no  ovidence  of  a fraudulent  stranding. 
A resident  would  have  avoided  the  shoal,  but  it 
was  not  on  the  chart,  and  it  was  unknown  to  the 
master.  Being  competent  to  command  tho  ship, 
his  ignorance  or  want  of  caution  in  this  matter 
afforded  no  defence  to  tho  underwriters  ; but,  being 
on  shore,  had  he  exerted  himself  with  sufficient 
promptitude  and  energy  ? Tho  Chief  Justice  hero 
cited  the  rules  of  law,  as  laid  down  in  Arnould, 
and  in  our  own  decisions,  and  put  it  to  the  jury 
whether  the  master  ought  to  have  been  content 
with  the  discharge  of  only  ten  tons  of  coal  on  the 
16th,  and  should  not  have  callod  in  on  that  and 
the  succeeding  day  a body  of  miners  or  other  men 
in  the  neighbourhood,  and  attempted  by  their  aid 
what  tho  purchasers  actually  effected.  The  jury 
should  consider,  too,  whether  the  holding  of  the 
sale  on  a day  sooner  than  was  at  first  inteuded  was 
a bond  fide  and  honest  act,  or  was  the  result  of 
any  contrivance  or  collusion.  The  survey  also  had 
been  hurriedly  and  incautiously  drawn ; all  these 
facts,  on  which  I forbore  to  give  any  opinion,  were 
to  bo  taken  into  account.  There  was  no  proof 
of  the  vessel  having  been  overvalued  or  over- 
insured, and  the  master  disclaimed  any  intereat 
in  the  purchase.  Still,  if  he  had  precipitated  the 
sale  for  want  of  firmness  or  of  judgment,  this  was 
one  of  the  cases  where  the  owuers  must  suffer 
from  it.  He  could  sell  his  own  quarter,  but  not 
the  other  three-quarters,  so  as  to  bind  the  insu- 
rers, unless  an  extreme  over- mastering  noccssity, 
a moral  necessity  for  the  sale,  had  been  shown  to 
the  satisfaction  of  tho  jury.  I lastly  told  them, 
that  if  they  found  for  the  respondent  this  was  not 
one  of  the  cases  in  which,  as  I thought,  they  should 
give  interest,  and  that  the  defendants  were  entitled 
to  credit  for  one-half  of  the  net  proceeds,  being  474 
dollars  for  3526  dollars.” 

The  jury  found  a verdict  for  the  respondent  for 
3526  dollars. 

On  tho  14th  Oct.  1871  the  appellants  obtained  a 
rule  niii  for  a new  trial,  on  the  grounds  of  misdi- 
rection, the  verdict  being  against  law  and  evi- 
dence. 
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On  the  argument  of  the  rule,  on  the  8th  Feb. 
1873,  the  Supreme  Court  gave  judgment  dis- 
charging the  rule  unanimously  on  the  question  of 
misdirection,  but  Mr.  Justice  Wilkins  dissenting 
on  the  question  whether  the  verdict  was  against 
evidence. 

Tho  judgment  of  the  majority  of  the  court,  de- 
livered by  Mr.  Justice  Ritchie,  was  founded  upon 
tho  argument  that,  although  tho  master  of  the 
Foyle  did  not  appear  to  have  exercised  all  the 
means  in  his  power  to  get  his  ship  off,  and  had  not 
exerted  himself  with  sufficient  promptitude  aud 
energy  as  to  justify  the  sale  of  the  ship,  yet  this 
was  a question  for  the  jury  and  not  for  the  court, 
and  tho  Chief  Justice  having  left  the  question  to 
them,  and  they  having  found  for  the  plaintiffs, 
their  finding  ought  not  to  be  disturbed.  Mr.  Justice 
Wilkins  differed  from  tho  rest  of  the  court  upon 
the  ground  that  there  was  no  necessity  for  a sale 
shown  upon  the  facts  proved,  and  that  tho  finding 
of  the  jury,  being  in  opposition  to  those  facts, 
onght  to  be  set  aside. 

From  this  judgment  the  appellants,  on  the  28th 
Feb.  1873,  applied  for  and  obtained  from  the 
Supreme  Court  of  Halifax  leave  to  appeal  to  Her 
Majesty  in  Council,  and  they  appealed  accordingly 
upon  the  following,  amongst  other  grounds  : 

1.  Because  there  was  no  evidence  upon  which  a 
jury  could  properly  proceed  to  find  that  there  was 
a total  loss  ot  the  vessel  by  the  perils  insured 
against. 

2.  Because  the  verdict  was  against  the  evidence. 

3.  Because  notice  of  abandonment  was  neces- 
sary. 

4.  Because  the  loamod  judgo  misdirected  the 
jnry,  and  led  them  to  suppose  that  even  if  the 
vessel  could  have  been  extricated  from  her  posi- 
tion by  means  within  the  reach  of  the  master,  and 
that  if  he  sold  the  vessel  without  first  exhausting 
those  means,  the  sale  might  still  be  justified  by 
necessity. 

5.  Because  the  question  whether  tho  master 
could,  by  means  within  his  reach,  and  which  he 
could  reasonably  nse,  have  extricated  the  vessel, 
was  not  clearly  put  to  the  jury. 

6.  Because  the  learned  judge  ought  to  have 
explained  to  the  jury  that  the  true  question  in 
the  case  was,  whether  the  vessel,  under  tho  cir- 
cumstances, was  in  such  a condition,  take  all  things 
together,  that  it  was  not  worth  while  to  pursue 
her  any  further,  or  to  make  any  further  attempt  to 
save  her,  with  a view  to  recovering  her  and 
restoring  her  as  a seagoing  ship,  or  that  tho  as- 
sured would  have  been  justified  as  a prudent  man 
in  abandoning  her,  and  giving  up  all  further  in- 
tention of  extricating  her  from  her  position. 

7.  Because,  owing  to  the  want  of  a proper  under- 
standing of  the  law,  and  of  the  effect  of  the  sale, 
the  jury  found  a verdict  wholly  unwarranted  by 
the  evidence. 

8.  Because  there  was  a miscarriage  of  justice, 
and  the  verdict  for  the  respondent  ought  to  be  set 
aside,  and  a new  trial  granted. 

Watkin  Williams,  Q.C.  and  Wood  Hill,  for  tho 
appellants.'— There  are  two  questions  in  the  pre- 
sent case ; first,  whether  tho  caso  is  ono  of  total 
loss  or  average  loss;  secondly,  whether,  assuming 
a constructive  total  loss,  the  master  did  right  in 
selling,  or  should  have  given  notico  of  abandon- 
ment, and  have  kept  the  ship  and  done  his  best 
with  her. 

First,  wo  submit  that  there  was  no  total  loss 


upon  the  facts  proved.  Where  a ship  is  stranded 
or  damaged,  if  it  is  absolutely  and  physically  im- 
possible to  restore  her,  she  is  an  absolute  total 
loss ; bat,  assuming  the  physical  possibility  of 
restoring  her  to  her  former  condition,  then  the 
test  of  her  being  a total  loss  is  not  whether  it  is 
best  and  most  expedient  under  the  circumstances, 
in  the  interests  ot  her  owner,  to  sell  or  to  try  and 
restore  hor  at  great  risk  and  expense,  but  whether 
the  outlay  in  trouble  and  expense  will  exceed  the 
valno  of  the  ship  when  rescued  and  repaired.  A 
artial  loss  cannot  be  turned  into  a total  loss,  even 
y a prudent  Bale  by  a master ; the  test  is  not 
whether  a prudent  owner,  uninsured,  would  have 
sold,  but  whether  the  cost  of  repairing  (or  for- 
warding of  goods)  would  exceed  the  value  of  the 
thing  insured  when  restored. 

Rcimer  v.  Ringrovc,  6 Ex.  263 ; 

Navone  ▼.  H addon,  9 C.  B.  30; 

Parsons  on  Marino  Insurance,  vol.  1,  pp.  148, 1*9, 150. 
The  power  of  a master  to  sell,  so  as  to  bind  his 
owners  and  their  underwriters,  is  entirely  limited 
by  the  necessities  of  the  case.  In  Arnold  on 
Marine  Insurance  (4th  edit.,  vol.  1,  p.  333),  it  is 
said,  “ The  exercise,  however,  of  this  power  (to 
sell)  is  most  jealously  watched  by  the  English 
courts,  and  rigorously  confined  to  cases  of  extreme 
necessity,  a necessity  that  leaves  the  master  no 
alternative  as  a prudent  and  a skilful  man,  acting 
bond  fide  for  the  best  interests  of  all  concerned, 
and  with  the  best  and  soundest  judgment  that  can 
bo  formed  under  the  circumstances,  but  to  sell  tho 
ship  as  she  lies.  If  be  came  to  this  conclusion 
hastily,  either  without  sufficient  examination  into 
the  actual  state  of  tho  ship,  or  without  having 
previously  made  every  exertion  in  his  power,  with 
the  means  then  at  his  disposal,  to  extricate  her 
from  the  peril  or  to  raise  funds  for  her  repair,  he 
will  not  be  justified  in  selling,  even  though  tho 
danger  at  the  time  appear  exceedingly  imminent.” 

Cambridge  v.  Anderton,  2 B.  & C.  691 ; 

Idler.  The  Royal  Exchange  Assurance  Company,  3 
Prod.  & H.  151 ; 8 Taunt.  755. 

There  is  no  loss  by  sale  in  marine  insurance  law ; 
an  assured  can  only  recover  for  a total  loss  after 
a sale  where  the  facts  of  the  case  show  a total  loss, 
independently  of  the  sale.  [Sir  H.  S.  Keating. — 
That  is  t*  say,  if  the  facts  were  Buch  as  to  occasion 
a necessity  for  an  immediate  sale,  a total  loss 
accrues  as  soon  as  the  sale  takes  place.  The  sale 
does  not  make  the  total  loss,  but  is  justified  by  a 
proper  apprehension  of  it ; but  if  the  ship  is  not 
actually  lost  there  would  be  no  total  loss  if  the 
sale  did  not  take  place,  bo  t hat  in  one  sense  there 
is  a loss  by  sale.]  But  in  this  caso  there  were  no 
facts  justifying  the  sale.  It  appears  from  the 
evidence  that  the  ship  could  have  been  extricated 
from  her  position  by  means  within  the  reach  of 
the  master,  and  this  being  so,  the  master  assuming 
that  he  acted  bond  fide  in  the  sale,  was  not  under 
such  a necessity  to  sell  as  to  constitute  the  sale  a 
total  loss,  either  constructive  or  actual.  The  ship 
was  not  in  imminent  danger  of  destruction  at  the 
time  of  the  sale,  and  it  is  only  such  danger  as 
would  have  justified  sale  aud  constituted  a total 
loss. 

Secondly,  but  even  supposing  tho  ship  had  been 
so  damaged  that  she  would  have  been  a construc- 
tive total  Iobs,  we  submit  that  the  fact*  show  that 
it  would  havo  been  a more  prudent  thing  on  the 
part  of  the  master  to  havo  kept  her  and  given 
notice  of  abandonment.  Her  rescue  was  so  easy, 
aud  tho  means  at  his  disposal  so  abundant,  that 
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there  was  no  reasonable  excuse  for  the  sale  undor 
such  disadvantageous  circumstances. 

Thirdly,  the  necessity  for  notice  of  abandonment 
was  not  superseded  by  the  sale.  [Sir  H.  S. 
Keating. — If  there  was  an  immodiato  necessity 
for  a sale,  notice  of  abandonment  was  practically 
impossible,  and  as  Boon  as  the  sole  nad  taken 
place  there  was  nothing  to  abandon.  The  under- 
writers can  claim  to  deduct  the  proceeds  of  the 
sale  from  the  total  loss  as  salvage,  but  how  can 
they  claim  notice  of  abandonment 7]  The  re*  still 
existed  in  specie. 

Cohen,  Q.C.  and  Grantham,  for  the  respondent. 
— The  appellants  assume  that  the  apprehension  of 
danger  to  tho  ship  is  no  material  element  in  a case 
such  as  this.  We  submit,  first,  that  if  a vessel  is 
placed  by  the  perils  of  the  seas  in  such  a position 
that  the  master  has  by  the  necessity  of  the  case  an 
implied  authority  to  sell  her  so  as  to  convey  a good 
title  to  the  purchaser  without  the  assent  of  the 
owner,  and  if,  acting  in  good  faith  and  for  the  in- 
terest of  all  concerned,  he  does  sell  her,  then  the 
assared  can  recover  as  for  a total  loss  from  the 
underwriter.  Secondly,  that  the  question  whether 
there  was  a reasonable  necessity  for  a Bale  doos  not 
■ depend  upon  the  ultimate  event,  but  upon  the  con- 
sideration whether  there  was  reasonable  appre- 
hension that  tho  ship  would  not  bo  saved,  and 
whether  the  master  in  Belling  acted  in  good  faith 
and  with  a view  to  the  interests  of  all  concerned, 
and  that  this  question  is  one  entirely  for  the  jury. 
Thirdly,  that  in  the  present  case  thero  was  evi- 
dence on  which  the  jury  might  reasonably  find 
that  the  sale  was  justifiable,  and  that  there 
was  no  misdirection,  and  that  the  verdict  ought 
not  to  be  disturbed.  Fourthly,  that  no  notice  of 
abandonment  was  necessary. 

First.  In  the  case  supposed  tho  ship  has  bocomo 
irrevocably  the  property  of  the  purchaser,  and  the 
owner  has  been  bb  much  deprived  of  her  as  if  she  had 
been  captured,  condemned, and  sold.  Now  it  is  clear 
that  the  underwriters  undertake  to  indemnify  the 
assured  as  much  against  deprivation  of  as  damage 
to  property.  In  Arnoold  on  Marine  Insurance  (4th 
edit.,  vol.  2,  p.  882),  it  is  said:  Evory  effoctivo 

privation  of  the  me*  recuperaruli  amounts  to  an 
absolute  total  loss.”  In  fact,  tho  contract  of  in- 
surance is  a contract  of  indemnity  against  loss, 
and  undoubtedly  the  assured  has  in  the  supposed 
case  entirely  lost  his  property.  The  ouly  question 
is,  whether  the  loss  can  be  properly  said  to  have 
been  occasioned  by  the  perils  of  the  seas.  It  is 
argued  by  the  appellants  that  tho  loss  is  occasioned 
by  the  sale,  ana  not  by  perils  of  the  seas.  This 
argument  is  fallacious  ; it  is  a general  principle  of 
law  that  if  a cause  has  for  its  necessary  conse- 
quence an  effect  which  occasions  a loss,  then  that 
loss  is  in  law  occasioned  by  the  primary  cause : 

Phillips  on  Insurance,  § 1132  ; 

1 urn df  a v.  The  Universal  Marine  Insurance  Company, 

8 L.  T.  Rep.  N.  S.  705 ; 32  L.  J.  170,  C.  P. ; 1 Mar. 

Law  Caa.  O.  S.  353. 

If  a ship  is  insured  ngainBt  loss  by  fire  at  sea,  and 
a fire  breaks  out  and  burns  a hole  in  the  ship’s 
side,  into  which  the  water  rushes  and  causes  the 
loss  of  the  vessel  in  fine  weather,  this  would  be  a 
loss  by  fire.  The  same  principle  is  equally  true  if 
tho  cause  naturally  aud  necessarily  produces  an  act 
which  occasions  the  loss ; e.g.,  if  goods  are  insured 
against  fire,  and  damage  is  done  by  water  poured 
in  to  extinguish  the  firo,  tho  underwriters  are 
liable  for  tliia  damage.  Again,  in  Barker  v.  Jamon 


(17  L.T.  Rep.  N.  S.473;  L.  Rep.  3 C.  P.  303,  305 ; 
3 Mar.  Law  Cas.  O.  S.  28),  Willes,  J.,  says  : ” If  a 
ship  is  so  injured  that  it  cannot  sail  without  re- 
pairs, and  cannot  be  taken  to  a port  at  which  the 
necessary  repairs  can  be  executed,  thero  is  an  actual 
total  loss,  for  that  has  ceased  to  be  a ship  which 
can  nover  be  used  for  the  purposes  of  a ship.”  In 
tho  case,  then,  of  a ship  not  being  worth  repairing, 
thero  ib  a total  loss,  but  it  does  not  become  a total 
loss  until  the  owner  olocts  not  to  repair ; and  as 
it  is  his  election  which  fixes  and  establishes  the 
total  loss,  it  would  bo  an  equally  good  argument 
to  say  that  there  was  no  total  loss  in  such  a case 
by  perils  of  tho  sons.  But  tho  true  answer  is,  that 
si  nee  the  election  not  to  repair  is  the  natural  and 
reasonably  necessary  consequence  of  the  perils  of 
the  seas,  the  law  considers  that  the  loss  occasioned 
by  such  election  is  a loss  by  perils  of  the  seas. 
Where,  then,  any  peril  insured  against,  neces- 
sarily brings  about  a state  of  things  which  results 
in  a loss,  that  loss  falls  upon  tho  underwriters  : 

Dent  v.  Smiffc,  20  L.  T.  Rep.  N.  S.  868;  L.  Rep.  4 
Q.  B.  414 : 3 Mar.  Law  Cas.  O.  8.  251 ; 

Stringer  v.  The  Enqlishand  Scottish  Marine  Insurance 
Co.  (Limited),  22  L.  T.  Rop.  N.  S.  802;  L.  Rop.  4 
Q.  B.  676  ; 3 Mar.  Law  Cm.  O.  S.  440. 

If,  then,  the  salo  by  the  master  was  in  this  case 
rendered  necessary  by  tho  danger  to  which  the 
ship  was  exposed,  ond  the  sale  deprived  the  ship- 
owner of  his  ship,  it  follows  that  the  loss  sustained 
by  the  shipowner  was  occasioned  in  law  by  the 
perils  of  the  sea.  The  correctness  of  this  view  is 
confirmed  by  tho  fact  that,  in  all  insurance  cases 
similar  to  tho  present,  the  only  question  submitted 
to  the  jury  has  been,  whether  the  sale  was  effected 
with  a view  to  tho  interests  of  all  concerned,  and 
was  reasonably  necessary.  A contrary  doctrine 
would  be  most  prejudicial  to  underwriters,  because 
if  a master  is  not  to  be  encouraged  in  doing  what 
is  best  in  his  judgment  for  all  concerned,  acting 
on  reasonable  probabilities,  ho  would  be  at  liberty 
to  lot  a damaged  Bhip  go  to  pieces  and  yet  recover 
against  the  underwriters.  In  the  present  case 
the  master  acted  upon  the  probabilities  la»d  before 
him  by  tho  report  of  tho  surveyors  and  his  own 
judgment,  ana  if  he  acted  reasonably  in  selling 
the  ship,  he  actod  for  tho  benefit  of  all  concerned, 
and  hiH  acts  should  be  binding  upon  the  under- 
writers. 

In  all  coses  in  which  a sale  is  found  to  have  been 
reasonably  necessary,  tho  underwriters  are  liable 
for  a total  loss : 

Milles  v.  Fletcher,  Dougl.  219,  232  ; 

Doyle  ▼.  Dallas,  1 M.  A R.  48 ; 

Gardner  v.  Salvador,  1 M.  i R,  116; 

Robertson  v.  Carruthers,  2 Stark.  571 ; 

Fleming  r.  Smith,  1 H.  of  L.  Caa.  514; 

Jtfount  ▼.  Harrison,  4 Bing.  388  ; 

Famworth  r.  Hyde,  3*  L.  J.  207,  C.  P. ; 

Arnoold  on  Marino  Insurance,  2nd  adit.,  vol.  2,  pp. 
1090, 1095  ; 4th  edit.,  p.  885 ; 

Phillips  on  Insurance,  §§  152-4, 1589,  1570,  1571. 

All  these  caseB  show  that  if  there  was  a reasonable 
necessity  for  the  sale  on  account  of  the  dangers 
threatening  the  ship,  the  owner  can  recover  for  a 
total  loss,  and  thero  are  two  grounds  on  which 
these  cases  are  decided ; first,  because  the  property 
has  thereby  passed  out  of  the  hands  of  tne  ship- 
owner ; secondly,  because  if  the  underwriter  were 
upon  the  spot  at  tho  time,  tho  owner  might 
abandon  to  them,  and  that  the  sale  marks  tho 
owner’s  olection  to  abandon.  Bayloy,  J.,  in 
Gardner  v.  Salvador  (1  M.  & R.  1 16),  says  that 
thero  is  *'  no  such  head  in  insurance  law  as  loss  by 
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sale,”  and  this  is  true  in  a certain  sense,  as  whore 
a ship  is  not  worth  repairing,  and  the  owner  eau 
be  communicated  with  and  is  not,  or  does  not  give 
notice  of  abandonment  after  receiving  a communi- 
cation ; or  where  a ship  ie  damaged  but  is  not  in 
any  danger.  In  the  latter  case  the  master  has  no 
authority  to  Bell.  But  when  a ship  is  in  imminent 
danger,  there  is  no  authority  to  show  that  the 
above  dictum  applies.  It  cannot  be  contended  that 
if  a ship  is  in  imminent  danger,  and  is  fold,  but  is 
afterwards  got  off  by  the  purchaser  and  repaired, 
there  is  by  reason  of  her  rescue  no  total  loss. 

Secondly,  under  what  circumstances  is  there 
such  a reasonable  necessity  for  a sale  as  to  justify 
the  master  iu  selling  tnc  snip  and  to  enable  him 
to  give  a good  title  to  the  purchaser  ? On  this 
question  the  law  has  changed  daring  the  last  1200 
years.  It  has  always  been  held  that  if  there  is  no 
valid  reason  for  the  master  not  communicating  with 
the  owner  before  selling,  a sale  without  previous 
communication  is  invalid.  But  in  former  times  it 
was  generally  impossible  to  communicate  within  a 
reasonable  time,  and  it  was  considered  dangerous 
to  allow  a master  a discretionary  power  of  Bale, 
the  necessity  for  which  might  arise  frequently, 
aud  as  to  which  it  was  so  difficult  to  procure  infor- 
mation and  evidence  as  to  the  proper  or  improper 
manner  in  which  the  master  had  exercised  his 
power.  But  now,  as  there  are  comparatively  few 
cases  in  which  the  master  cannot  in  reasonable 
time  communicate  with  his  owners,  and  as  the 
means  of  obtaining  information  from  distant  parts 
are  greater  than  formerly,  the  danger  of  giving 
the  master  Buch  a power  in  cases  of  emergency  is 
very  much  less  than  it  was,  and  the  evils  of  de- 
priving him  of  such  a power  in  the  few  cases  where 
the  owner  cannot  be  consulted,  are  so  manifest, 
that  where,  as  formerly,  it  seems  to  have  been 
considered  that  the  master  never  had  any  authority 
to  sell,  the  law  now  is,  that  a sale  is  considered 
necessary  and  valid  if  the  master,  being  in  reason- 
able apprehension  of  not  being  able  to  avert  the 
destruction  of  the  vessel,  and  acting  bond  fide  for 
the  benefit  of  all  concerned,  both  owner  and  under- 
writers, effects  a sale : 

Johnson  t.  Bhippen,  2 Ld.  Raym.  982 ; 

Hayman  ▼.  Molton,  5 Esp.  05 ; 

Robertson  r.  Clarke,  1 Bing.  445,  450 ; 

Somes  v.  Lug  rue,  4 C.  & P.  276; 

Idle  y.  The  Royal  Exchange  Assurance  Company,  8 
Taunt.  755 ; 

Hunter  Y.  Parker,  7 M.  & W.  340  ; 

The  Kamak,  21  L.  T.  Rep.  N.  S.  159 ; L.  Hep.  2 P.  C. 
512 : 3 Mar.  Law  Cm.  U.  S.  270  ; 

The  Aiutratanan  Steam  Navigation  Company  ▼. 
Morse,  1 Asp.  Mar.  Law  Cm.  407  ; 27  L.  T.  Rep. 
N.  S.  357  ; L.  Rep.  4 P.  C.  222,  229. 

The  rule  is  laid  down  by  Story  J.,  as  follows : *'  If 
the  circumstances  were  such  that  an  owner,  of 
reasonable  prudence  and  discretion,  acting  upon 
the  pressure  of  the  occasion,  would  have  directed 
the  sale,  from  a firm  opinion  that  the  vessel  could 
not  be  delivered  from  the  peril  at  all,  or  not  with- 
out hazard  of  an  expense  utterly  disproportionate  to 
her  real  value,  then  the  sale  by  the  master  is  justi- 
fiable:” (The  Sarah  Ann,  2 Sumner,  2X5;  and  see 
Arnould  on  Marine  Insu ranee,  2nd  edit.,  vol.  2,  p. 
1095.)  There  must  be  a necessity  for  a Bale,  and 
the  master  is  to  judge  of  this  necessity  by  the  pro- 
babilities of  the  case  and  by  the  assistance  of  the 
beBt  advice  he  can  procure  at  the  time.  [Sir  H. 
Keating. — There  can  be  no  degrees  of  necessity.  A 
sale  must  bo  either  necessary  or  not,  and  that  is  1 


the  question  which  the  court  has  to  consider.]  We 
Bubmit  that  the  true  question  is,  whether  at  the 
time  of  the  sale  it  appeared  a necessity  to  the 
master,  acting  as  a prudent  man.  Subsequent 
cvcuts  cannot  affect  the  question  of  the  apparent 
neoessity  .at  that  time.  We  submit  that  in  the 
presont  case  the  master  took  all  tbe  precautions 
and  adopted  all  measures  which  he  snould  have 
taken  and  adopted  before  proceeding  to  a sale.  The 
danger  was  imminent,  aud  it  was  shown  that  if 
there  had  been  a change  of  wind  the  ship  must 
have  been  destroyed.  Attempts  were  made  to  get 
the  ship  off,  and  they  failed.  It  was  reasonable 
for  the  master  to  suppose  that,  as  he  could  not  get 
the  ship  off,  and  there  was  imminent  danger  of  her 
destruction,  a sale  was  tbe  best  for  all  concerned ; 
and  if  the  master  and  the  surveyors  came  to  this 
conclusion,  it  lies  upon  the  defendants  to  show 
that  the  ship  could  have  been  saved  by  reasonable 
endeavours.  The  respondents  are  not  bound  to 
contend  that  at  the  time  the  ship  ran  on  the  reef 
there  was  a constructive  total  Iobs  or  tho  sale  was 
then  justifiable.  The  question  iff,  whether  at  the 
time  of  the  sale  there  was  a constructive  total  loss, 
t.e.,  no  real  hope  of  recovering  tho  ship  at  any  ex- 
pense less  than  her  actual  value  when  recovered 
and  repaired.  It  was  thought,  and  with  reasonable 
probability,  that  the  ship  was  hogged,  and  on  this 
supposition  the  master  and  surveyors  acted. 

Thirdly.  It  is  admitted  that  there  was  no  mis- 
direction or  improper  rejection  of  evidence,  and 
therefore  the  question  is  mainly  whether  the  ver- 
dict was  against  the  weight  of  evidence.  In  con- 
sidering this  question  the  respondents  are  entitled 
to  assume  that  tbe  jury  entirely  disbelieved  the 
appellants’  witnesses  and  gave  credence  to  the 
respondent’s  witnesses,  and  to  contend  that  their 
finding  thereon  ought  not  to  be  distnrbed.  There 
was  evidenceon  which  a jury  was  justified  in  finding 
that  a sale  was  a necessity  under  the  circumstances, 
and  the  jury  saw  and  heard  the  witnesses,  and 
this  court  has  not  seen  them,  aud  must  be  taken 
as  the  true  judges  of  this  question  of  fact.  It  do:s 
not  appear  that  the  Chief  Justice  was  dissatisfied 
with  the  verdict,  and  tho  court  below,  iu  the  exer- 
cise of  itB  discretion,  refused  a new  trial.  In  such 
a case,  especially  an  insurance  case,  the  Court  of 
Appeal  will  not  interfere,  nor  will  tbe  court  in  in- 
surance cases,  as  a rule,  interfere  oveu  when  the 
judge  does  not  agree  with  the  jury  on  questions 
of  fact. 

Anderson  r.  Morice,  2 Asp.  Mar.  Law  Cas.  425;  31 

L.  T.  Rep.  V.  S.  G05 ; L.  Rep.  10  C.  P.  58. 

Fourthly.  No  notice  of  abandonment  is  neces- 
sary where  the  circumstances  are  Buch  as  to 
necessitate  an  immediate  sale  by  the  master,  and 
such  a sale  takes  place  under  Buch  circumstances, 
there  would  be  nothing  substantial  which  the  un- 
derwriters could  take  possession  of,  and  aban- 
donment would  bo  wholly  superfluous. 

Rankin  v.  Potter,  2 Asp.  Mar.  law  Caa.  06  ; 29  L.  T. 

Kep.  N.  8. 142  ; 0 H.  of  L.  Cm.  102  ; 

Famworth  v.  Hyde,  31  L.  J.  207,  C.  P. ; 

Knight  Y.  Faith,  15  Q.  B.  049  ; 

[Sir  H.  S.  Keating. — If  there  was  a necessity  for 
a sale,  notice  of  abandonment  could  scarcely  be 
necessary,  but  tho  real  question  is,  whether  there 
was  such  a necessity.] 

WatJcin  Williams,  Q.C.,  in  reply. — The  conten- 
tion of  the  respondent  is  that,  if  the  master  acted 
bond  fide  and  os  a reasonable  man,  under  the  cir- 
cumstances of  the  case,  and  bond  fide  believed  ai 
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the  report  of  the  surveyors,  ho  was  justified  in  the 
sale,  aud  made  it  binding  upon  the  underwriters. 
The  authorities,  however,  show  thnt  such  a ground 
of  action  is  not  sufficient.  In  Parsons  on  Marine 
Insurance  (Vol.  II.,  p.  147),  the  following  passage, 
supported  by  weighty  authorities,  appears  : “ It  is 
frequently  said  that,  in  determining  whether  the 
master  should  have  repaired  the  vessel,  instead  of 
Belling  her,  or  should  have  forwarded  the  cargo,  in- 
stead of  breaking  up  the  advonture  at  the  inter- 
mediate port,  regard  should  be  had  to  the  question 
whether  a prudent  owner,  had  he  been  present  and 
uninsured,  would  have  acted  as  the  master  did.  We 
have  already  said  that  this  language  is  to  be  re- 
gretted. Nothing  is  more  certain  or  more  obvious 
than  that  .the  rule  that  a sale  by  the  master  is 
justified  only  by  ' a stringent  necessity,’  and  the 
rule  that  * a sale  by  the  master  is  justified  if  a pru- 
dent owner,  under  the  same  circumstances,  would 
have  made  it,’  are  not  only  two  rules,  but  two 
very  different  rules.  If  a prudont  selection  from 
alternatives  be  not  the  same  thing  as  an  adoption 
of  a course  which  is  forced  upon  one,  or  if  cnoice 
bo  not  the  same  thing  as  compulsion,  then  both 
these  rules  cannot  be  held  applicable.  One  must 
be  selected  and  enforced,  ana  that  should  bo  the 
rule  of  necessity.  The  moBt  that  can  be  done  with 
the  other  is  to  use  it  by  way  of  illustration,  and  to 
use  it  so  carefully  that  it  shall  not  itself  seem  to 
be  the  rale.  Indeed,  it  seems  to  be  used  with  this 
caution  in  cases  of  the  highest  authority,  and,  as 
the  sale  by  the  master  is  not  valid  unless  it  is  not 
only  the  result  of  necessity  but  is  also  made  in 
entire  good  faith,  the  inquiry  whether  a prudent 
owner,  then  and  there  present,  would  have  done 
as  the  master  did,  may  aid  the  jury  in  determining 
whether  this  good  faith  had  been  perfectly  pre- 
served.” If  the  respondent's  evidence  only  is  looked 
at  in  thiBcose,  then  that  evidence  alone  shows  that, 
however  prudent  it  might  have  been  for  the 
master,  as  part  owner,  to  sell  the  Bhip,  there  was 
“ no  stringent  necessity  ” for  the  sale ; the  master 
had  not  nearly  exhausted  all  means  of  saving  the 
ship. 

March  18, 1875. — The  judgment  of  the  court  was 
delivered  by  Sir  H.  S.  Keating.— This  was  an  action 
brought  in  Nova  Scotia  upon  a policy  of  insurance 
effected  with  the  present  appellants  in  favour  of  the 
respondent.  It  was  a time  policy  for  twelve  months, 
upon  a vessel  called  the  Foyle,  which  was  a com- 
paratively new  vessel,  being  only  throe  years  old, 
and  carrying  somewhero  about  400  tons.  The 
plaintiffs  in  the  action  below  sought  to  make  the 
insurers  liable  upon  the  ground  of  a total  loss,  and 
the  total  loss  relied  upon  was  the  sale  of  the  vessel 
under  circumstances  which,  it  was  said,  justified 
that  sale,  aud  so  occasioned  to  the  owners  a total 
loss  of  the  ship. 

The  cause  was  tried  before  the  Chief  Justice  of 
the  Supreme  Court  of  Halifax,  and  he  directed  the 
jury  that  in  order  to  justify  the  sale  it  was  neces- 
sary that  an  urgent  necessity  for  such  sale  should 
be  shown ; and  he  left  the  question,  accompanied 
by  some  strong  remarks  on  the  facts,  to  tho  jury 
as  to  whether  that  necessity  existed.  A verdict 
was  found  for  the  plaintiff.  Thoir  Lordships  do 
not  think  it  necessary  to  inquire  into  the  way  in 
which  tho  verdict  was  afterwards  settled  upon  the 
figures,  because  the  verdict  was  only  questioned 
in  tho  Supreme  Court  upon  the  ground,  first,  that 
the  Chief  Justice  had  misdirected  the  jury,  and 
next,  that  the  verdict  as  found  for  the  plaintiff 


was  agninst  the  weight  of  the  evidence  in  the 
case.  The  whole  court  wore  of  opinion  that  there 
was  no  ground  for  imputing  misdirection  in  tho 
charge  of  the  Chief  Justice  to  the  jury,  and  in 
that  opinion  their  Lordships  concur.  But  the 
majority  of  the  court  were  of  opinion  that  the  ver- 
dict of  the  jury  was  so  far  justified  by  the  evidence 
that  they  refused  to  grant  a new  trial  upon  the 
ground  that  the  verdict  was  against  the  weight 
of  the  evidence,  and  discharged  a rule  obtained  for 
such  new  trial.  One  member  of  the  court  took  an 
opposite  view,  and  the  appeal  comes  up  here  as  to 
how  far  the  majority  of  the  court  was  right  in 
refusing  a new  trial  upon  the  ground  that  the  ver- 
dict was  against  the  weight  of  the  evidence  in  the 
case. 

With  reference  to  the  law  upon  the  Bubjeot, 
there  seems  now  to  be  no  doubt  whatever ; and  it 
cannot  be  questioned  that  the  master,  under  cir- 
cumstances of  stringent  necessity,  may  effect  a 
Bale  of  the  vessel  bo  as  thereby  to  affect  the  insu- 
rers. That  he  can  only  do  so  in  cases  of  such 
stringent  necessity  has  been  laid  down  in  a great 
variety  of  cases  unnecessary  more  particularly  to 
be  referred  to,  as  they  are  well  summarised  in  the 
work  of  Mr.  Parsons  on  Marino  Insurance  (vol.  2, 
p.  147),  where  he  also  takes  the  distinction  between 
tho  rale  that  a sale  is  justified  by  stringent  neces- 
sity only,  and  what  was  sometimes  supposed  to  be 
a rule,  that  the  sale  would  be  justified  if  made 
under  circumstances  that  a prudent  ownor  unin- 
sured would  have  made  it.  He  distinguishes 
between  the  two,  and  establishes,  upon  satisfactory 
authority,  that  whilst  what  a prudent  owner  would 
have  done  nnder  the  circumstances  if  uninsured, 
may  illustrate  the  question  as  to  how  far  thoro 
was  a stringent  necessity  for  selling,  yet  that  the 
rule  is  that  there  must  be  a stringent  necessity. 
In  Arnould  on  Insurance  (4th  edit.,  vol.  1,  p.  338), 
the  circumstances  that  will  justify  the  master  in 
selling  seem  to  be  well  and  clearly  put,  and  to  be 
quite  borno  out  by  tho  authorities  that  are  cited  in 
support.  Mr.  Arnould  says : “ The  exercise,  how- 
ever, of  this  power,”  that  is,  the  power  of  the 
master  to  sell,  “ is  most  jealously  watched  by  the 
English  Courts,  and  rigorously  confined  to  cases 
of  extreme  necessity.  Such  a necessity,  that  is,  as 
leaves  the  master  no  alternative  as  a prudent  and 
skilful  man,  acting  bond  fide  for  the  best  interests 
of  all  concerned,  and  with  the  best  and  soundest 
judgment  that  can  be  formed  under  the  circum- 
stances, except  to  sell  the  ship  as  she  lies ; if  ho 
como  to  this  conclusion  hastily,  either  without 
sufficient  examination  into  the  actual  state  of  the 
ship,  or  without  having  previously  made  every 
exertion  in  his  power  with  the  means  then  at  his 
disposal  to  extricate  her  from  the  peril,  or  to  raise 
funds  for  the  repair,  ho  will  not  bo  justified  in 
Beilin,  even  although  the  danger  at  the  time  appear 
exceedingly  imminent."  That  seems  to  bo  the 
true  rule  to  apply  in  these  cases,  where  it  is  most 
important  to  confine  within  Btrict  limits  the  powers 
of  a master  to  sell  the  ship. 

Now,  applying  that  rule  to  the  circumstances  of 
the  present  case,  their  Lordships  come  to  the  con- 
clusion that  this  case  ought  to  undergo  a further 
inquiry. 

It  seems  that  thiB  vessel,  the  Foyle,  being  at  a 
place  called  Lingan,  in  Nova  Scotia,  shipped  a 
cargo  of  coals  to  the  amount  of  420  tons ; but  that 
quantity  being  too  great  to  admit  of  her  passing 
over  the  bar  of  the  port,  she  was  lightened,  and 
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having  passed  the  bar,  again  reshipped  tho  coals 
which  had  been  taken  out  of  her.  On  the  10th  June 
1869,  at  11  a.m.,  she  weighed  her  anchor,  and  in 
about  thirty  minutes  afterwards  ran  upon  a reef  or 
ledge  off  the  southern  head  of  Lingan  Bay,  at  a 
distance  of  about  300  yards  from  the  shore,  about 
three  miles  from  Lingan,  and  about  a mile  from  a 
place  called  Bridgport.  It  is  material  to  consider 
the  neighbourhood  of  that  place,  because  that  was 
a place  from  which  it  appears  clearly  on  the  evi- 
dence assistance  could  have  been  obtained.  Having 
run  upon  this  reef,  the  captain  at  first  signalled 
for  tho  tugboat  at  Lingan ; the  tug  came  out  and 
attempted  to  haul  tho  vessel  from  the  reef,  but  the 
hawser  parted.  Having  repaired  that  hawser,  it 
parted  a second  time.  The  hawser  having  parted 
a second  time,  the  master  of  tho  tug,  who  was 
called  as  a witness,  seems  to  have  given  very  good 
advice,  namely,  that  the  ship  should  bo  lightened 
in  order  that  further  efforts  should  be  made.  The 
captain  of  the  Foyle  appears  to  have  acted  upon 
that  advice  to  a certain  extent,  for  about  ten  tons 
were  taken  out  of  the  vessel  by  the  crow,  and  they 
worked  at  it  up  to  about  nine  o’clock  that  night. 
Whether  that  was  a sufficient  quantity  or  an  in- 
sufficient quantity  does  not  become,  perhaps,  in  the 
result,  very  material.  That  was  the  only  quantity 
that  was  got  out  up  to  that  period.  Too  master 
afterwards  became  anxious,  because  ho  was  told 
that  if  the  wind  shifted  to  tho  north  he  would  be 
in  great  peril.  At  5 a.m.  on  tho  17th  he  went  on 
Bhore,  and  between  10  and  11  a.m.  brought  off 
three  persons  to  make  a survey  of  the  vessel,  and 
what  is  called  a survey  was  thereupon  made.  The 
surveyors  agreed  that  the  vessel  should  be  con- 
demned, ana  at  first  were  of  opinion  that  the  sale 
might  be  delayed  until  the  18th,  but  they  seem 
suddenly  to  have  changed  that  opinion  and  to  have 
thought  that  the  sale  ought  to  take  place  on  the 
17th,  and  with  a view  to  that  sale  tlicy  drow  up 
the  form  of  their  survey.  They  stated  that,  having 
"carefully  and  particularly  inspected,  examined, 
and  surveyed  the  said  vessel,  we  fiud  that  the  said 
vessel  lies  stranded  off  the  southern  head  of  Lin- 
gan Bay,  exposed  to  the  storms  of  the  Atlantic, 
making  water,  lying  on  a roof,  and  in  a very 
dangerous  position,  considerably  hogged  on  the 
portside,  badly  strained,  rolling  heavily  on  her 
bilge.  We  also  find  that  the  said  vessel  lies  in 
such  a dangerous  position  that  Bhould  tho  wind 
happen  to  change  and  blow  from  the  north-east, 
south-east,  or  east,  she  would  probably  go  to  pieces 
immediately.”  And  they  recommend  a sale  to 
take  place  the  same  day. 

Now,  in  deciding  tho  question  how  far  the  ver- 
dict was  or  was  not  ngainst  the  weight  of  tho 
evidence,  Mr.  Cohen  would  seem  to  be  justified  in 
saying  that  the  case  as  made  upon  the  part  of  tho 
plaintiff  should  alone  be  looked  at,  as  he  was  en- 
titled to  assume  that  the  jury  might  possibly  have 
believed  the  case  on  the  part  of  the  plaintiff  and 
utterly  disbelieved  all  the  witnesses  on  the  part  of 
the  defendant,  even  though  no  proof  is  furnished 
that  would  justify  a conclusion  that  such  was  tho 
case.  But  even  looking  only  to  the  case  of  the 
plaintiff,  and  tho  evidence  given  upon  his  part,  it 
appears  to  their  Lordships  that  this  report  of  tho 
surveyors  was  manifestly  incorrect,  and  indeed 
wholly  unfounded.  There  is  no  evidence  that  tho 
ship  was  " making  water;”  or  that  she  was  “ con- 
siderably hogged  on  the  port  side,”  or  hogged  at 
all;  or  that  she  was  “ badly  strained;”  indeed,  the 


reverse  was  the  case ; and  it  is  of  great  importance 
to  observe  that  these  statements  as  to  the  vessel 
were  statements  of  factB  which  ought  to  havo  been 
apparent  to  the  eyo  of  the  master  himself  bow  far 
they  were  correct  or  the  reverse,  as  he  states  that 
he  was  present  when  the  vessel  was  surveyed  by 
the  surveyors,  and  he  Bays,  “ I saw  no  pumping,  I 
did  not  know  that  she  had  suffered  auy  injury.” 
In  that  he  was  quite  right,  because,  in  fact,  the 
vessel  had  not  suffered  any  injury,  and  there  was 
no  necessity  for  pumping,  because  the  ship  had 
made  no  water. 

Now,  in  judging  of  the  question,  how  far  the  sale 
was  justified  by  stringent  necessity,  of  course  the 
state  of  the  vessel — that  is,  not  the  reported  state 
but  the  true  state  of  the  vessel — becomes  an  im- 
portant element  for  consideration.  Here  the 
vessel  was,  in  fact,  uninjured,  as  the  master  must 
or  ought  to  have  known,  and  yet  with  the  excep- 
tion of  taking  a very  small  quantity  of  her  cargo 
out  and  hauling  upon  the  kedge,  which  he  could 
not  have  supposed  would  bo  of  any  effect,  he  seems 
to  have  done  nothing  between  the  16th  and  the 
sale,  although  it  does  not  appear  that  all  the  means 
subsequently  UBed  by  the  purchasers,  which  floated 
her  within  a few  hours,  might  not  have  been 
equally  made  available  by  himself  for  the  some 
purpose  hod  ho  endeavoured  to  obtain  them.  As 
to  tue  state  of  weather,  there  is  a conflict  of  evi- 
dence as  between  a calm  and  a breeze,  but  there  is 
no  evidence  of  anything  like  rough  weather,  and 
whilst  tho  sale  was  going  on  any  wind  that  existed 
is  admitted  to  have  gone  down. 

Tho  sale  took  place.  It  is  not  necassary  to  go 
into  the  particulars  of  the  salo.  The  ship  was  sold 
of  course  very  much  below  her  valuo,  and  pur- 
chased by  one  of  the  surveyors,  for  his  two 
nephews,  who  quickly  took  the  means  neglected 
by  the  master  and  floated  her  snbstanially  unin- 
jured in  a few  hours. 

The  judges  who  formed  tho  majority  of  the  court 
upon  this  occasion,  professed  themselves  unable  to 
understand  or  to  collect  from  the  evidence  why 
further  efforts  had  not  been  made. 

“ In  the  light  of  these  facts,  I confess,”  says  the 
learnod  judge  who  delivers  the  judgment,  which 
must  be  taken  to  be  the  judgment  of  the  whole  of 
tho  majority  of  the  court,  “ I cannot  quite  under- 
stand the  conduct  of  the  master,  nor  why  he  did 
not  pursue  the  course  subsequently  adopted  by  the 
jurchasers  after  his  first  attempt  nad  failed.  The 
ightening  of  the  vessel  by  the  discharge  of  her 
cargo  would  seem  the  obvious  course  to  be  pur- 
sued, and  this,  on  consultation  with  the  master  of 
the  tug,  was  determined  upon.#  He  did  indeed 
employ  his  crew  for  a time  in  doin^  this ; but,  if 
he  really  considered  his  vessel  in  jeopardy,  and 
Hall,  the  master  of  the  tug,  had  told  him  to  get 
the  coals  out  of  her,  for  if  tho  wind  came  from  the 
north  he  would  lose  her,  ought  he  not  to  have 
sought  assistance  from  the  shore,  which  he  could 
have  obtained  ns  easily  as  the  purchasers  did  F If 
I wore  asked  whether  in  my  opinion  tho  master 
bad  done  what  was  required  of  him,  I should  be 
slow  in  arriving  at  tho  conclusion  that  he  had  re- 
sorted to  all  the  measures  within  his  reach,  and 
had  exerted  himself  with  sufficient  promptitude 
and  energy  so  as  to  justify  tho  salo  of  the  vessel.” 
But  tho  learned  judge  added  that  it  was  a practical 
matter  for  the  consideration  of  the  jury. 

Now  their  Lordships  entirely  agree  with  tho 
learned  judge  in  their  inability  to  discover  on  the 
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evidence  for  the  plaintiff  himself  why  those  efforts 
were  not  made;  and  inasmuch  as  to  justify  the 
ealo  those  efforts  ought  to  have  been  made,  there 
seems  to  be  strong  reason  for  ascertaining  how 
far  another  jury  would  agroo  in  the  very  sound 
and  sensible  opinions  expressed  by  the  majority 
of  the  court  themselves,  or  whether  they  would 
coincide  in  the  view  taken  by  the  former  jury. 

Of  course  their  Lordships  would  be  alow  to 
advise  a new  trial  where  there  was  a substantial 
conflict  of  evidence.  In  the  present  case  the  record 
docs  not  disclose  the  fact  whether  the  Lord  Chief 
Justice  expressed  himself  dissatisfied  with  the 
verdict.  It  does  not  state  the  fact  either  way,  that 
he  expressed  himself  to  be  satisfied  or  dissatisfied. 
That  ne  was  not  perfectly  satisfied  with  the  vordict, 
their  Lordships  can  perhaps  collect  from  the  pas- 
sage just  read,  and  which  must  be  taken  to  be  the 
expression  of  the  opinion  of  the  Chief  Justice  him- 
self. But  in  an  ordinary  case,  although  the  non- 
ex  press  ion  of  the  dissatisfaction  upon  the  part  of 
the  judge  is  generally  looked  upon  as  forming  a 
serious  obstacle  to  ordering  a new  trial,  yet  at  the 
same  time,  if  it  is  plain  that  the  evidence  was  such 
that  there  is  ground  for  the  belief  that  the  jurv 
really  did  act  without  giving  that  weight  which 
they  ought  to  do  to  the  evidence  that  was 
laid  before  them,  there  is  no  reason  whatever  why 
a new  trial  in  the  interests  of  justice  should  not 
be  directed. 

In  this  case  it  would  be  too  much  to  say  that 
there  was  no  evidence  of  the  stringent  necessity 
that  would  have  justified  a Bale.  Had  there  been 
no  evidence  there  would  have  been  a misdirection; 
but  their  Lordships  are  of  opinion,  having  regard 
to  the  evidence  given  of  theaosence  of  those  efforts 
upon  the  part  of  the  master,  which  efforts  would 
alone  justify  a valid  sale — that  is,  a salo  which 
should  be  valid  as  against  the  insurers — that  the 
vordict  of  the  jury  as  given  was  undoubtedly 
against  the  weight  of  the  evideuce.  The  learned 
judge  who  dissented,  Mr.  Justice  Wilkins,  states 
“ That  he  gathered  from  the  opinion  expressed  by 
a majority  of  the  court,  that  had  the  respective 
judges  who  composed  it  been  on  the  jury  that 
tried  the  cause,  they  would  not  have  found  as  the 
jury  found.  I should  certainly,  had  I been  in  the 
jury  box,  not  have  concurred  in  such  a finding. 
My  opinion  is,  moreover,  that  wherever  snch  a 
Bentiment  pervades  the  bench  in  relation  to  such  a 
case  as  this,  the  result  of  investigation  and  delibe- 
ration that  induces  it  ought  to  constitute  a sufficient 
ground  for  setting  tho  verdict  aside.” 

It  is  not  necessary  to  pronounce  an  opinion  as  to 
how  far  that  does  or  does  not  lay  down  the  rule 
too  broadly.  It  is  sufficient  to  say  that  the  ver- 
dict is  against  the  weight  of  the  evidence.  The 
rule  which  is  correctly  laid  down  in  Arnould  (4th 
edit.,  vol.  1,  p.  333)  seems  to  fit  this  case  so  com- 
pletely as’  to  render  a new  trial  inevitable  upon 
this  evidence : “ If  the  master  come  to  the  con- 
clusion to  sell  hastily,  either  without  sufficient 
examination  into  the  Btate  of  the  ship  or  without 
having  previously  made  every  exertion  in  his  power 
with  the  means  then  at  his  disposal  to  extricate 
her  from  the  peril,  he  will  not  be  justified  in  selling 
even  through  the  danger  at  the  time  appear  ex- 
ceedingly imminent.” 

Not  only  in  the  opinion  of  the  judges  forming 
tho  majority  of  tho  court  were  not  such  efforts 
made,  but  they  were  unable  to  perceive,  even  upon 
the  evideuce  of  the  plaintiff  himself,  any  reason 
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why  those  efforts  wero  not  made.  Their  Lord- 
ships agree  with  that  view;  and  therefore  they 
will  humbly  advise  her  Majesty  that  the  judgment 
of  the  court  below,  refusing  to  make  the  rule 
absolute  for  a new  trial,  be  reversed,  that  the  rule 
be  made  absolute  for  a new  trial,  and  that  tho 
costs  of  the  first  trial  and  of  this  appeal  do  abide 
the  event. 

Solicitors  for  the  appellants.  Daunt  and  Son t. 
Solicitors  for  the  respondent.  Hill  and  Son. 

COURT  OP  EXCHEQUER. 

Reported  by  H.  Leigh  and  Ctkil  Dodd,  Esq  re.,  Barriatora 
at- Law. 

Nov.  23, 1874;  and  Feb.  12,  1875. 

Gusestkad  t?.  Prick  and  others. 

Fullmokk  v.  Wait. 

County  Courts  Admiralty  Jurisdiction  Acts  (31  ty  32 
Viet.  c.  71,  s.  9 ; 32  33  Viet.  c.  51,  t.  2) — 

Action  for  demurrage  in  Superior  Court — Claim 
under  300 1. — Jurisdiction — Plaintiff's  rigid  to 
costs — Certificate  for — Construction  of  statutes. 
The  jurisdiction  given  to  the  County  Courts  by  the 
County  Courts  Admiralty  Jurisdiction  Act  1868 
(31  <$*  32  Viet.  c.  71)  sect.  3,  and  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act 
1869  (32  4"  33  Viet.  c.  51)  sect.  2,  is  confined  to 
causes  within  the  jurisdiction  of  the  Hiyh  Court 
of  Admiralty ; and,  therefore,  in  an  action  in  a 
Superior  Court  on  a charter-party  for  freight  or 
demurrage,  which  is  a cause  not  toithin  the  juris- 
diction of  the  Admiralty  Court,  a plaintiff,  claim- 
ing and  recovering  a sum  between  20 L and  300 1., 
is  entitled  to  his  costs,  and  cannot  be  deprived  of 
them  by  the  operation  of  sect.  9 of  the  Act  of  1868 
(31  iji*  32  Viet.  c.  71),  which  is  not  applicable  to 
such  a case. 

Simpson  v.  Blues  (ante,  vol . 1,  p.  326;  L.  Pep. 
7 C.  P.  290;  26  L.  T.  Rep.  N.  S.  679)  approved , 
and  Cargo  ox  Argos  (ante  vol.  1,  p.  519;  L . Rep. 
5 P.  C.  134 ; 28  L.  T.  Rep.  N.  S.  77)  dissented 
from. 

The  first-mentioned  of  these  cases,  Qunestead  v. 
Price  and  others,  was  an  action  brought  by  the 
plaintiff,  a shipowner,  against  the  defendants,  as 
charterers,  to  recover  the  balance  of  on  account 
for  freight  and  demurrage,  amounting  to  the  Bum 
of  952.  6s.  3d.  Two  counts  of  the  plaintiffs'  decla- 
ration wore  upon  a charter-party  for  tho  freight 
and  demurrage,  and  there  were  also  the  usual 
money  counts.  In  answer  to  the  action  the  de- 
fendants paid  into  court  the  sum  of  362.  16s.  6d., 
and  with  respect  to  tho  residue  of  the  plaintiffs' 
claim  they  pleaded  several  pleas.  The  cause  came 
on  for  trial  on  tho  26th  Feb.  1874,  at  the  sittings 
for  London  after  Hilary  Terra  1874,  before  Kelly, 
C.B.,  and  a special  jury,  when  a verdict  was  found 
in  favour  of  the  plaintiff  for  the  sum  of  192.  Is.  9d., 
beyond  the  amount  paid  into  court  as  above- 
mentioned. 

Subsequently  thereto  the  plaintiff  delivered  his 
bill  of  costs,  and  upon  its  coming  in  tho  usual 
course  before  the  master  for  taxation,  it  was 
objected  on  the  part  of  tho  defendants  that  inas- 
much as  under  the  second  section  of  the  County 
Courts  Admiralty  J urisdiction  Amendment  Act 
1869  (32  <fc  33  Viet.  c.  51),  the  action  should  have 
been  brought  and  tried  in  the  County  Conrt,  the 
plaintiff  came  under  sect.  9 of  the  County  Courts 
Admiralty  Jurisdiction  Act  1868  (31  & 32  Viet. 
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c.  71),  and  was  thereby  disentitled  to  recover  hiB 
costs,  and  was  also  liable  to  pay  the  defendant's 
costs.  The  master,  however,  was  of  opinion  that 
the  case  did  not  come  within  the  jurisdiction  of 
the  County  Court,  and  could  not  have  been  tried 
there,  and  he  accordingly  decided  that  the  plain- 
tiff was  entitled  to  his  costs ; and  for  the  purpose 
of  having  the  question  brought  before  the  court 
for  its  decision,  he,  at  the  request  of  the  defen- 
dants, and  with  the  plaint  ifF s consent,  gave  hiB 
allocatur  for  the  sum  of  1201.,  a nominal  amount 
agreed  to  by  both  parties. 

The  defendants  afterwards  moved  for  and  ob- 
tained a rule  nisi  calling  on  the  plaintiff  to  show 
cause  why  the  master  should  not  review  his 
taxation,  and  the  allocatur  be  sot  aside,  on  the 
ground  that  the  cause  was  an  Admiralty  cause 
within  the  meaning  of  tho  County  Courts  Admi- 
ralty Jurisdiction  Act  1808,  and  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act  1809; 
and  subsequently  to  that  rule  having  been  ob- 
tained by  the  defendants,  an  application  was  made 
on  tho  part  of  the  plaintiff  to  the  learned  Chiof 
Baron  for  a certificate  that  the  cause  was  one 
that  was  proper  to  bo  tried  in  the  Superior  Court, 
and  the  certificate  was  accordingly  given  by  the  ’ 
learned  judge. 

The  other  case  of  Fullmore  v.  Wait  was  also 
an  action  by  a shipowner  against  the  charterer  to 
recover  the  Bum  oi  lOOi.  for  freight  and  demurrage. 
Tho  declaration,  in  addition  to  the  common  money 
counts,  contained  a count  which  charged  that  a 
cargo  was  shipped  on  board  the  plaintiff’s  vessel 
to  be  delivered  at  Bristol  under  a bill  of  lading, 
incorporating  the  terms  of  the  charter-party,  and 
that  the  defendant  as  indorsee  of  the  bill  of  lading, 
promised  the  plaintiff  to  discharge  the  cargo 
within  the  timo  prescribed  for  so  doing  by  tho 
charter  party,  and  to  pay  a demurrage  of  13 1.  a day 
for  every  day’s  detention  beyond  that  limited  timo 
according  to  the  terms  of  the  charter-party ; and 
it  charged  a detention  by  tho  defendant  of  tho 
plaintiff  s vessel  for  seven  days  on  demurrage.  In 
answer  to  this  claim,  the  defendant  paid  78Z.  into 
court,  and  pleaded  never  indebted  except  as  to  the 
said  781.  The  defendant  took  this  ?SZ.  out  of 
court  in  full  satisfaction  of  his  claim,  and  entered 
a nolle  prosequi  as  to  the  residue. 

In  this  case  also  the  master  taxed  the  plaintiff’s 
costs,  although  an  objection  was  taken  by  tho  de- 
fendant similar  to  that  which  was  taken  in  the 
previous  case,  and  having  given  his  allocatur 
for  tho  amount,  a rule  nisi  was  obtained  by  the 
defendant  for  the  master  to  review  his  taxation, 
upon  the  ground  that  tho  action  should  have  been 
brought  in  the  County  Court  and  not  in  a Superior 
Court,  but  no  certificate  for  costs  was  obtained  in 
this  case. 

Tho  following  sections  of  the  various  Acts  of 
Parliament  relating  to  tho  jurisdiction  of  tho 
High  Court  of  Admiralty,  and  to  tho  Admiralty 
Jurisdiction  of  the  County  Courts,  wero  cited  and 
referred  to  in  tho  arguments  of  counsel  and  the 
judgments  of  tho  court,  and  are  material  to  tho 
case. 

The  Admiralty  Court  Act  1861  (24  Viet.  c.  10). 

Boot.  6.  Tho  High  Court  of  Admiralty  shall  have  juris- 
diction  over  any  alaim  by  the  owner,  or  consignee,  or 
assignee  of  any  bill  of  lading  of  any  goods  carried  into 
any  port  in  England  or  Wales  in  any  ehip,  for  damage 
done  to  the  goods,  or  any  part  thereof,  by  the  negHgeuoe 
or  misconduct  of,  or  for  any  breach  of  duty  or  breach  of 


contract  on  the  part  of  the  owners,  master,  or  crew  of 
the  ahip,  unless  it  is  shown  to  the  satisfaction  of  the 
court,  that,  at  the  time  of  the  institution  of  the  cause, 
any  owner  or  part  owner  of  the  ahip  is  domiciled  in 
England  or  Wales  : Provided  always,  that  if  in  such 
cause  the  plaintiff  do  not  recover  20 1,  he  shall  not  be 
entitled  to  any  costs,  charges,  or  expenses  incurred  by 
him  therein,  unless  the  judge  shall  certify  that  the  cause 
was  a fit  one  to  be  tried  in  the  said  court. 

The  County  Courts  Admiralty  Jurisdiction  Act 
1868  (31  & 32  Viet.  c.  71). 

Sect.  2.  If  at  any  timo  after  tho  passing  of  this  Act  it 
appears  to  Her  Majesty  in  council  expedient  that  any 
County  Court  should  have  admiralty  jurisdiction,  it  shall 
be  lawful  for  Her  Majesty  by  order  in  council  to  appoint 
that  County  Court  to  have  admiralty  jurisdiction  ... 
and  such  County  Court  so  appointed  to  have  such  admi- 
ralty jurisdiction  shall  for  tne  purposes  of  this  Act  be 
deemed  a County  Court  having  admiralty  jurisdiction. 

Soct.  3.  Any  County  Court  having  admiralty  jurisdic- 
tion shall  have  jurisdiction  and  all  powers  and  autho- 
rities relating  thereto,  to  try  and  determine  the  following 
causes  (in  this  Aot  referred  to  as  admiralty  causes) : 

(1)  As  to  any  claim  for  salvage,  any  cause  in  which  the 
value  of  the  property  saved  does  not  exceed  100QI., 
or  the  amount  claimed  exceed  3001. 

(2)  As  to  any  claim  for  towage,  necessaries,  wages, 
&e. ; any  cause  in  wliioh  the  claim  does  not  exceed 
1501. 

(3)  Ab  to  any  claim  for  damage  to  cargo,  or  by  collision ; 
any  cause  in  which  the  amount  claimed  does  not 
exceed  3001. 

(4)  Any  cause  in  respect  of  any  such  claim  aforesaid 
where  the  amount  of  claim  exceeds  the  amount 
limited  as  above,  when  the  parties  agree  that  any 
County  Court  having  admiralty  jurisdiction  shall 
have  jurisdiction. 

Seot.  6.  The  High  Court  of  Admiralty,  on  motion  by 
any  party  to  an  admiralty  cause  pending  in  a County 
Court,  may,  if  it  shall  think  fit,  with  previous  notice  to  the 
other  party,  transfer  tho  cause  to  the  High  Court  of 
Admiralty,  and  may  order  security  for  costs,  or  impose 
such  other  terms  as  to  the  court  may  seem  fit- 

Soct.  9.  If  any  person  shall  take  in  the  High  Court  of 
Admiralty  of  England,  or  in  any  Superior  Court,  pro- 
ceedings which  he  might,  without  agreement,  have  talcen 
in  a County  Court,  except  by  order  of  the  judge  of  the 
High  Court  of  Admiralty,  or  of  such  Superior  Court,  or 
of  a County  Court  having  admiralty  jurisdiction,  and 
shall  not  recover  a sum  exceeding  the  amount  to  which 
the  jurisdiction  of  the  County  Court  in  that  admiralty 
cause  is  limited  by  this  Act,  ana  also  if  any  person  without 
agreement  shall,  except  by  order  as  aforesaid,  take  pro- 
ceedings as  to  salvage  in  the  High  Court  of  Admiralty 
or  in  any  Superior  Court  in  reepeot  of  property  saved, 
the  value  of  which  when  saved  does  not  exceed  10001.,  he 
shall  not  be  entitled  to  costs,  and  shall  be  liable  to  be 
condemned  in  costs,  unless  the  judge  of  the  High  Court 
of  Admiralty,  or  of  a Superior  Court  before  whom  the 
cause  is  tried  or  heard,  shall  certify  that  it  was  a proper 
cause  to  be  tried  in  the  High  Court  of  Admiralty  of 
England,  or  in  a Superior  Court. 

The  County  Courts  Admiralty  Jurisdiction 
Amendment  Act  1869  (32  & 33  Viet.  c.  51). 

Sect.  1.  Enacts  that  the  Aot  Bball  be  read  and  inter- 
preted as  one  Act  with  tho  County  Courts  Admiralty 
Jurisdiction  Act  1868. 

Sect.  2.  Any  County  Court  appointed  or  to  be  ap- 
pointed  to  have  admiralty  jurisdiction,  shall  "have  juris- 
diction, and  all  provisions  and  authorities  relating 
thereto,  to  try  and  determine  the  following  causes  : 

(1)  As  to  any  claim  arising  out  of  any  afraement  made 
in  relation  to  the  nse  or  hire  of  any  ship,  or  in  rela- 
tion to  the  carriage  of  goods  in  any  ship,  and  also  as 
to  any  claim  in  tort  in  respect  of  goods  carried  in 
any  ehip,  provided  the  amount  claimod  does  not  ex- 
ceed  300 f. 

(2)  As  to  auv  cause  in  respect  to  any  such  claim  as 
aforesaid,  but  in  whioh  the  amount  claimed  is  beyond 
the  amount  limited  as  above-mentioned,  when  the 
parties  agree,  by  a memorandum  signed  by  them  or 
their  attorneys,  or  agents,  that  any  County  Court 
having  admiralty  jurisdiction  and  speoifled  in  the 
memorandum,  shall  have  jurisdiction. 
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Both  ruled  now  came  on  for  argument,  and 
against  the  first-mentioned  rule  in  Gunestead  v. 
Price  and  others : 

Benjamin,  Q.C.,  and  Bigkam  for  the  plaintiff, 
showed  cause,  relying  on  the  decision  of  the  Court 
of  Common  Fleas  in  the  case  of  Simpson  v.  Blu  rs 
(ante,  vol.  1,  p.  326;  26  L.  T.  Kep.  N.  s.  079; 
L.  Kep.  7 C.  P.  290),  and  contending  that  the 
court  should  follow  that  case  rather  than  the  deci- 
sion of  the  case  in  the  Privy  Council  of  Cargo 
Ex  Jrtjosfawte,  vol.  1,  p.  619;  28  L.  T.  Kep.  N.  S.  77 ; 
L.  Kep.  5 P.  C.  App.  Cas.  134),  which  they 
urged  was  not  binding  Oil  this  court : (The  Mer- 
chant Shipping  Company  v.  Armitage  and  others 
in  the  Exchequer  Chamber  in  error  from  the 
Queen’s  Bench,  ante,  p.  185 ; 29  L.  T.  Rep.  N.  S. 
809 ; L.  Kep.  9 Q.  B.  99 ; Smith  and  others  v. 
Broicn  and  others,  1 Asp.  Alar.  Law  Cas.  56;  24 
L.  T.  Rep.  N.  8.  808;  L.  Rep.  6 Q.  B.  729.  and 
various  dicta  of  the  learned  judges  in  those  cases). 
With  regard  to  the  certificate  of  the  learned  Chief 
Baron  being  given  in  time  they  cited  Swift  v. 
Jewebury  (30  L.  T.  Rep.  N.  S 31 ; L.  Rep.  9 
Q.  B.  660);  Lyons  v.  Hyman  (20  L.  J.  1, 
Ex. ; 5 Ex.  749)»  and  contended  that  if  the 
judgment  here  was  to  be  taken  as  a final  judg- 
ment, then  before  the  present  application  on  the 
part  of  tho  defendants  could  bo  entertained,  they 
should  have  applied  to  set  the  judgment  aside; 
but  if  a final  judgment  hod  not  been  signed,  then 
the  certificate  was  in  good  time,  as  it  could  be 
given  at  any  time  before  the  signing  of  final 
judgment. 

Field,  Q.  C.  and  Foard  for  the  defendants  sup- 
ported their  rule. — The  certificate  of  tho  learned 
Chief  Baron  was  given  too  late,  first,  because  it 
was  after  finul  judgment  had  been  signed ; and, 
secondly,  because  it  was  not  given  until  after  the 
master's  allocatur ; and  thirdly,  becuuse  it  was  not 
granted  until  after  the  present  rule  nisi  had  bceu 
granted  to  the  defendants,  and  it  was  net  within 
the  competency  of  the  learned  judge  to  give  it. 
The  action  was  for  demurrage,  and  the  claim  which 
arose  out  of  an  agreement  for  the  use  of  the  plain- 
tiffs’ ship,  presented  a question,  which  was  a 
simple  one  of  fact  for  a jury,  and  the  case  was  one 
which  should  have  been  brought  and  tried  in  the 
County  Court. 

In  the  other  case  of  FuUnwro  v.  Wait, 

Cohen  Q.C.  (with  whom  was  F.  Meadows  White) 
showed  cause  for  the  plaintiff. — This  was  not  a 
case  within  sect.  9 of  the  Act  of  1868  (31  <fe  32 
Viet.  c.  71).  which  applied  to  cases  over  which  the 
Court  of  Admiralty  had  exclusive  jurisdiction, 
and  there  would  be  a great  and  manifest  hardship 
in  holding  that  that  section  applied  to  a case  where 
judgment  was  suffered  by  default,  and  where  con- 
sequently the  cause  was  not  either  “ tried  or  heard  ” 
before  a judge  within  the  section.  In  such  a case 
there  is  no  judge  who  could  give  a certificate. 
That  was  tho  true  construction  of  tho  statute 
according  to  its  literal  interpretation,  and  that 
was  the  construction  which  ir,  should  receive,  for 
otherwise  anyone  with  a clear  irresistible  claim 
would  have  to  apply  lor  leave  to  bring  his  action 
in  the  Superior  Court,  sinco  otherwise  the  claim 
might  he  satisfied  by  the  payment  into  court 
of  less  than  1300/.,  and  no  certificate  could  he 
obtained.  Tho  words  of  tho  section  also,  “ tho 
judge  of  a Superior  Court  **  go  to  show  that  it  did 
not  apply  to  an  action  in  u common  law  court,  in 
which  there  are  a plurality  of  judges.  In  Hewitt 
Vol.  IL,  N.S. 


v.  Cory  (22  L.  T.  Rep.  N.  S.  666;  L.  Rep.  6 Q.  B. 
418 ; 3 Mar.  Law.  Cas.  O.  S.  425),  this  point  was  not 
brought  to  the  attention  of  the  court.  It  is  con- 
tended that  Simpson  v.  Blues  (ubi  sup.) — to  their 
decision  in  which  case  the  Court  of  Common  Pleas 
had  adhered  since  the  case  of  Cargo  ex  Argos  in  the 
Privy  Council— should  be  followed  by  this  court  on 
the  present  occasion  rather  than  the  case  of  Cargo  ex 
Argos.  He  referred  also  to  a decision  in  the  High 
Court  of  Admiralty  a few  days  ago  to  the  effect  that 
the  Court  of  Admiralty  may  have  jurisdiction  over 
charter-parties  so  far  as  they  relate  to  obligations 
which  have  to  be  fulfilled  after  tho  goods  hare 
beet:  shipped  on  board  the  vessel,  hut  not  before. 
(See  this  case  since  reported,  The  Dunnebrug, 
ante,  p.  452 ; 31  L.  T.  Rep.  N.  S.  759.) 

U.  E.  IVebstei'  for  the  defendant,  in  support  of 
his  rule. — The  nrgumeut  arising  from  the  hard- 
ship, which  it  is  said  by  tho  plaintiff  would  occur 
in  these  cases  if  the  defendants'  construction  of 
tho  statute  is  to  prevail,  is  answered  by  tho  fact 
that  a plaintiff  can  always,  before  commencing  an 
action,  apply  for  and  outain  leave  to  bring  his 
action  in  the  superior  courts,  and  then  he  would 
not  he  deprived  of  his  costs  by  a payment  into 
court  The  scope  of  the  County  Courts  Admiralty 
Jurisdiction  Amendment  Act  1869  is  larger  than 
that  of  the  Act  of  1868,  and  the  later  Act  not 
i only  amends  the  former  Act,  but  gives  an  extended 
jurisdiction.  The  present  case  comes  clearly 
within  the  definition  of  Admiralty  causes  which  is 
contained  in  sect.  3 of  the  Act  of  1868.  Tho  deci- 
sion of  the  Privy  Council  in  Cargo  ex  Argos  was, 
he  contended,  preferable  to  that  of  tho  Court  of 
Common  Pleas  in  Simpson  v.  Bines,  and  should  be 
followed  on  the  present  occasion.  Ho  cited  also 
Purkis  v.  Flower,  in  the  Bail  Court,  before  Lush 
and  Archibald,  JJ.  (ante,  p.  226;  30  L.  T.  Hop. 
N.  8.46  ; L.  Rep.  9 Q.  B.  114.) 

Cur.  ode.  vull. 

Feb.  12,  1875. — Cleasby,  B.  (reading  his  own 
written  judgment,  in  which  the  learned  judge  said 
that  Kelly,  C.B.  and  Amphlett,  B.,  concurred).  It  is 
unnecessary  to  state  the  facts  of  this  case.  The  claim 
in  each  case  is  one  by  the  owner  of  a ship  against 
tho  charterer  for  demurrage,  and  the  question 
raised  and  argued  before  us  was,  whether  such 
a claim  being  under  3001.,  could  he  entertained 
by  tho  County  Conrt  by  a jurisdiction  conferred 
upon  it  by  the  County  Courts  Admiralty  Jurisdic- 
I tion  Amendment  Act  1869  (3*2  & 33  Viet.  c.  51). 

I The  County  Courts  Admiralty  Jurisdiction  Act 
, 1868  had  first  given  admiralty  jurisdiction  to  the 
f County  Courts,  and  by  the  Act  of  the  next  year 
the  jurisdiction  was  extended.  The  question  is 
to  what  extent?  The  first  Act  had  only  given  the 
Couuty  Courts  jurisdiction  to  a limited  amount 
in  certain  mutters  in  which  the  Conrt  of  Ad- 
miralty hail  jurisdiction,  and  the  question  is 
whether  the  late  Act  only  increased  the  jurisdic- 
tion of  the  County  Courts  over  matters  then  sub- 
ject to  admiralty  jurisdiction,  or  created  a new 
admiralty  jurisdiction.  The  enactment  by  section 
2 is  that  any  County  Court  appointed  to  have 
admiralty  jurisdiction,  shall  have  jurisdiction 
to  try  the  following  causes  : 

“ As  to  any  cluim  arising  out  of  any  agreement 
made  m relation  to  the  use  or  biro  of  any 
ship,  or  in  relation  to  the  carriage  of  goods  in 
any  ship,  and  also  as  to  any  claim  in  hut  in  re- 
spect of  goods  carried  in  any  ship,  provided  the 
amount  claimed  does  not  exceed  300f.” 
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Those  words,  in  their  natural  sense,  are,  no  doubt, 
large  enough  to  comprise  a claim  by  shipowners 
for  demurrage,  which  was  not  at  the  time  the 
subject  of  admiralty  jurisdiction  at  all,  and  we 
have  to  consider  whether  there  is  any  reason  why 
they  should  receive  a more  limited  construction,  so 
so  as  to  exclude  such  a claim.  If  the  words  were 
so  definite  and  specific  us  to  apply  themselves  to  au 
understood  subject,  they  would  speak  for  them- 
selves, and  there  would  be  no  ground  for  getting 
at  their  proper  effect  by  construction.  But  if  the 
language  is  general,  and  so  geucrul  that  it  appears 
inapplicable  without  some  limitation,  then  we  arc 
entitled  to  see  by  the  immediate  context,  or  the 
subject  matter  to  which  they  are  intended  to  apply, 
what,  if  any,  limitation  ought  to  be  put  upon  them. 
Now  the  words,  in  their  terms,  include  causes 
(that  is  all  causes)  as  to  any  claim  whatever 
(whether  made  by  shipowner,  charterer,  passenger, 
shipper  of  goods,  consignee  or  assignee  of  bill  of 
lading,  or  any  other  person)  arising  out  of  any 
agreement  relatiug  to  the  use  or  hire  of  any  ship. 
The  words  are  not  “any  agreement  for  the  hire 
of  any  ship,”  but  “ in  relation  ” thereto,  and  would, 
therefore,  include  an  agreement  for  commission 
upon  obtaining  charter,  or  an  agreement  to  repair, 
if  coupled  with  an  agreement  to  charter,  and  a 
variety  of  collateral  agreements  of  that  nature. 
The  limitation  of  amount  does  not  in  anyway  limit 
the  character  of  the  claims,  and  the  words  may,  I 
think,  be  regarded  as  general  words  properly 
limited  in  their  meaning,  if  there  is  anything  in  the 
context  or  the  nature  of  the  subject  to  limit  them. 

The  maxim  that  general  words  are  limited  in 
their  application  is  constantly  acted  upon.  The 
maxim  itself  is  thus  expressed  by  Bacon  (Maxims, 
Keg.  10),  “ For  all  words,  whether  they  be  in  deeds 
or  statutes  or  otherwise,  if  they  be  general  and  not 
express  and  precise,  shall  bo  restrained  unto  the 
fitness  of  the  matter  or  person.” 

Where  they  follow  an  enumeration  of  particu- 
lar things,  they  do  not  introduce  things  of  a 
higher  and  different  character  (seo  The  Arch • 
hilltop  of  Cunlerbunf'g  case,  1 Co.  Rep.,  part  2, 
46a;  Casher  v.  Holmes , 2 B.  & Ad.  592; 
9 L.  J.  280,  K.B.)  In  the  judgment  in  Beg.  v. 
Edmondson  (28  L.  J.  2111,  at  p.  215  M.  C. ; 2 Ell. 
A Ell.  77,  at  p.  83),  Lord  Campbell,  C.J.  thus  lays 
down  the  rule  : " The  general  principle  laid  down 
in  all  the  cases  which  have  been  cited  is,  that 
where  particular  words  are  fojjowcd  by  general 
words,  the  latter  must  be  coffstrued  as  ejusdeui 
generis  with  the  former.”  And  in  the  judgment 
in  Reg.  v.  CUworth  (9  L.  T.  Kep.  N.  S.  682;  4 
B.  A S.  927),  the  present  Lord  Chief  Juslice 
(4  B.  A S.  932)  uses  the  following  language : 
“ Then  there  is  a general  expression,  * other  per- 
sons whatsoever/  but,  according  to  a well  esta- 
blished rule  in  the  construction  of  statutes,  general 
terms  following  particular  ones  apply  ouly  to  such 
persons  and  things  as  aro  cjusdem  generis 
If  in  the  present  case,  instead  of  the  general 
words  in  the  section  standing  alone,  we  had 
had  an  enumeration  of  the  causes  subject  to 
admiralty  jurisdiction,  similar  to  what  is  con- 
tained in  the  3rd  section  of  the  31  A 32  Viet, 
o.  71,  and  had  then  bad  the  general  words 
found  in  the  section  in  question,  I should  cer- 
tainly have  thought  that,  these  general  words 
would  have  been  limited  lo  causes  of  the  name 
character  as  those  enumerated — namely,  causes 
over  which  the  Court  of  Admiralty  itself  bad 


jurisdiction.  As  the  two  Acts  are  to  be  read 
together,  and  the  first  Act  gives  Admiralty  juris- 
diction, and  the  second  exteuds  it,  the  particular 
words  in  the  first  may  perhaps  be  regarded  as  fol- 
lowed by  the  general  words  in  the  second,  and  so 
the  rule  would  apply.  But,  independent  of  this, 
general  words  are  to  be  limited  to  the  subject 
matter,  as  in  the  ordinary  case  of  a recital  in  a 
deed  qualifying  general  words  of  release  follow- 
ing (not  to  ineution  other  instances),  as  in  Payler 
v.  Homer  sham  (4  Al.  A S.  423) ; Simons  v.  Johnson 
(3  B.  A Ad.  175 ; 1 L.  J.  N.S.  93  K.B.).  See  the 
note  to  Hoe  v.  Tranmarr  (2  Smith's  Load.  Cas., 
Oth  edit.  p.  470 ; 5th  edit.  p.  451).  For  example,  if 
in  this  case,  taking  the  two  Acts  to  be  one,  there 
had  been  a recital  that  it  was  “ expedient  to 
enlarge  the  jurisdiction  of  the  County  Courts,” 
and  no  more,  then  the  general  words  of  the  enact- 
ment would  be  read  by  giving  the  fullest  effect  to 
them,  so  ns  to  enlarge  that  jurisdiction.  In  that 
case  the  subject  matter  of  legislation  would  have 
been  simply  the  enlargement  of  the  jurisdiction 
of  the  County  Courts.  But,  if  the  recital  in  the 
Act  had  been  “ whereas  it  is  expedient  to  transfer 
to  the  County  Courts  a portion  of  the  jurisdiction 
of  the  Admiralty  Court  to  ft  limited  amount;” 
then  I feel  satisfied  that  the  words,  however 
general,  should  be  read  as  only  including  causes 
within  admiralty  jurisdiction.  Iu  that  case  the 
subject  matter  of  legislation  would  have  been 
admiralty  jurisdiction,  and  the  object  would  have 
been  to  make  the  County  Courts  available  lor  the 
exerciso  of  it  to  a limited  amount. 

Iu  arriving  at  a proper  conclusion  upon  the  pre- 
sent question,  which  is  no  doubt  one  of  much 
difficulty,  from  loose  legislation,  wo  could  not  take 
a safer  guide  than  the  recital  of  the  first  statute, 
the  31  A 32  Viet.  c.  71  (which  is  to  be  read  as 
one  Btatuto  with  the  second  Act,  the  32  Sc  33 
Viet.  c.  51),  if  there  were  one.  But  though  there 
is  no  formal  recital,  the  first  cnactiug  clause 
may,  I think,  be  regarded  as  liaving  the  name 
effect  in  showing  what  the  subject-matter  of 
legislation  was.  That  clause  (sect.  2)  enacts  that 
if  Her  Majesty  thinks  it-  expedient  she  may  give 
the  C'ourty  Courts  ” Admiralty  jurisdiction.”  What 
does  that  mean  ? The  natural  meaning  of  it  is  to 
ive  to  the  Counfcv  Courts  jurisdiction  possessed 
y the  Court  of  Admiralty;  I can  give  it  no  other 
meaning.  There  is  nothing  in  that  Act  to  give  it 
any  other  meaning.  The  use  of  the  words  “ Admi- 
ralty causes”  in  that  Act  afterwards  does  not  do 
so.  Indeed,  the  difficulty  does  not  arise  under 
that  Act  of  Parliament,  but  under  the  second  Act, 
as  to  which  it  may  no  doubt  be  urged  that  the 
language  of  the  second  section  of  the  former  Act 
is  inapplicable.  And,  if  it  was  clear  that  the 
whole  of  the  Admiralty  jurisdiction  was  exhausted 
by  the  former  Act,  and  that  the  second  Act, 
to  have  any  operation  at  all,  must  be  applied 
to  new  and  additional  subjects  of  jurisdiction,  I 
should  think  the  argument  conclusive.  But  that 
is  undoubtedly  not  the  case.  There  are  subjects 
included  in  the  Admiralty  Court  Act  1861  (24 
Viet.  c.  10)  which  are  not  included  in  the  Couuty 
Courts  Admiralty  Jurisdiction  Act  1868  (31  A 32 
Viet.  c.  71),  and  upon  which  the  subsequent 
statute  may  tako  effect. 

The  question  before  us  has  formed  the  subject 
of  two  most  able  judgments  in  the  Court  of  Com- 
mon Picas  in  Simpson  v.  Blues  ( uhi  sup.)  and  in 
the  Privy  Council  m Cargo  ex  Atgos  ( uhi  sup.). 
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It  would  bo  impossible  to  weigh  and  then 
correctly  balance  the  strong  reasons  brought  for- 
ward in  favour  of  each  view.  And  I have 
found  myself  compelled,  in  a case  of  great  diffi- 
culty, to  resort  to  the  simple  and  well-grounded 
means  of  ascertaining  what  ought  to  be  regarded 
as  the  real  subject-matter  of  legislation;  and  in 
this  way  1 have  come  to  the  conclusion  that 
nothing  but  admiralty  jurisdiction  was  operated 
upon.  But  1 must  notice  one  argument  founded 
upon  the  6th  section  of  the  first  Act  (111  & 32  Viet, 
c.  71),  by  which  the  Court  of  Admiralty  may 
transfer  from  the  County  Court  any  admiralty 
cause  then  pending  to  tho  Court  of  Admiralty. 
This  section  is  no  doubt  incorporated  in  the  sub- 
sequent statute  (32  & 33  Viet.  c.  51)  as  was  lu-ld  in 
The  Swan  (23  L.  T.  Hep.  N.  S.  6J3;  L.  Rep.  3 
Adm.  & Ecc.  314;  40  L.  J.  8,  Adtn).  The  alter- 
native then  arises  of  holding,  cither  that  tho 
County  Court  only  entertaius  admiralty  causes 
within  the  jurisdiction  of  the  Court  of  Admiralty, 
or  that  the  Court  of  Admiralty  has  indirectly 
acquired  jurisdiction  over  anew  subject  matter. 
It  certainly  seems  to  me  that  the  latter  alternative 
involves  a more  violent  breach  of  the  first  principles 
of  construction  than  the  former. 

I only  wish  further  to  notice  the  6th  section 
of  the  Admiralty  Court  Act  1861  (24  & 25 
Viet.  c.  10),  for  the  purpose  of  guarding  against 
au  argument  that  the  County  Court  has  ac- 
quired a jurisdiction  not  possessed  by  the  Court 
of  Admiralty.  That  section,  after  giving  to 
the  High  Court  of  Admiralty  a large  juris- 
diction in  claims  by  owners  of  any  goods  car- 
ried into  any  port,  adds  : “Unless  it  he  shown  to 
the  satisfaction  of  the  court  that,  at  the  time  of  the 
institution  of  the  cause,  any  owner  or  part  owner 
of  tho  ship  is  domiciled  in  England  or  Wales,” 
These  latter  words  do  not,  properly  speakiug, 
limit  the  suliject-matter  of  jurisdiction,  but  they 
assume  the  jurisdiction  in  the  cases  provided  for, 
and  provide  that,  upon  proof  to  tho  satisfaction  of 
the  court,  that  the  owner  is  so  domiciled,  the 
jurisdiction  shall  not  be  exercised.  But  the  court 
could  only  be  satisfied  by  proof  given  in  some 
cause  over  which,  but  for  tho  application  of  tho 
proviso,  it  would  have  jurisdiction.  There  is 
nothing,  therefore,  i;  consistent  in  the  County 
Court,  by  means  of  its  process  under  the  3rd 
section  of  the  Act  of  1863  (32  & 33  Viet.  c.  51), 
exercising  its  jurisdiction  when  tho  owner  is 
domiciled  in  England  or  Wales,  though  the  Court 
of  Admiralty  would  not  do  so. 

The  conclusion  is  that  the  plaintiffs  in  both 
these  cases  proceeded  properly  in  tho  Superior 
Court,  and  are,  therefore,  entitled  to  their  costs. 

Bkamvv  lll,  B. — I am  of  opinion  in  these  cases 
that,  whether  we  thought  the  Court  of  Common 
Pleas  or  the  Privy  Conncil  right,  we  ought  to 
give  judgment  for  tho  plaintiffs  that  they  should 
respectively  recover  their  costs.  We  are  invited 
to  say  that  they  are  not  entitled  to  them  because 
they  should  have  sued  in  the  Count}*  Court,  in 
which  (if  they  had  sued  therein)  tho  Court  of 
Common  Picas  have  said  that  they  would  have 
prohibited  them  from  proceeding.  If  wc  were  so 
to  hold,  it  would  be  ludicrous  and  a scandal. 
It  is  no  answer  to  this  to  say  that  the  plain- 
tiffs might  have  got  leave  to  sue  in  the 
superior  courts.  They  might  or  they  might  not 
have  gotten  such  leave.  But  what  they  are  now 
claiming  they  claim  aB  of  right  and  not  os  a matter 


dependent  on  the  opinion  of  any  superior  court  as 
to  where  the  action  should  have  been  brought. 

This  being  my  view,  and  it  being  always  a matter 
in  which  the  difficulty  might  bo  obviated  by  leave 
being  granted  to  sue  in  the  Superior  Courts  (which 
T should  think  no  judge  would  ever  refuse),  and  it 
being  in  the  power  of  the  Legislature  to  state 
what  was  or  is  its  intention,  the  subject  is,  per- 
haps not  worth  much  discussion,  with  all  respect 
be  it  said  to  the  two  great  authorities  who  have 
differed. 

But,  if  we  ore  to  choose  between  them  it  seems 
to  me  that  the  Court  of  Common  Pleas,  in 
their  decision  in  Simpson  v.  Blues  ( ubi  huh.),  was 
right.  The  difficult  ies  in  tl  e way  of  the  decision 
of  the  Privy  Council  in  Cargo  «y:  Argos  ( ubi  sup.) 
are  most  forcibly  put  in  their  judgment,  and  to 
those  arc  added  most  cogent  arguments  in  tho 
judgmeut  of  the  Court  of  Common  Pleas  in  Simp - 
son  v.  Blues  against  the  expediency  of  giviug  admi- 
ralty jurisdiction  in  such  cases  as  those  in  question 
either  to  the  High  Court  of  Admiralty  or  to  tho 
County  Court.  Shortly  stated,  tho  objections  are 
that,  on  the  construction  contended  for  by  the 
defendants,  tho  County  Court  would  have  an 
admiralty  jurisdiction  iu  cases  in  which  the 
Admiralty  Court  had  no  original  jurisdic- 
tion ; that  tho  High  Court  of  Admiralty 
would  have  an  appellate  jurisdiction  where  it 
had  not  an  original  jurisdiction  ; that  there  would 
bo  transferred  to  it  from  tho  County  Court  causes 
which  it  could  not  originally  entertain,  and  so  that 
it  could  hear  and  decide  cases  not  properly  within 
its  own  jurisdiction,  or  that  of  the  County  Court. 
To  these  objections  are  to  be  added,  not  as  aiding 
the  construction  of  the  statute,  but  as  helping  to 
the  probable  intention  of  the  Legislature,  the  ob- 
jections, so  forcibly  stated  in  the  judgment  of  the 
Court  of  Common  Pleas,  to  admiralty  proce- 
dure being  applied  to  such  cases  as  those  in 
question. 

These  different  ‘considerations  were  felt  so 
strongly  by  the  Privy  Council,  that  they  would 
perhaps  have  decided  as  the  Commou  Pleas  did, 
but  for  the  necessity  of  finding  an  application 
for  words  for  which  they  saw  none  if  the  decision 
of  the  Common  Pleas  were  right.  With  great 
respect,  it  seems  to  mo  that  a meaning  may  be 
given  to  tho  words  without  the  admittedly  pre- 
posterous consequences  which  the  defendants  con- 
tend for.  Tho  words  are,  “ any  claim  arising  out 
of  any  agreement  made  in  relation  to  the  use  or 
hire  of  any  ship.”  I cannot  think  that  the  enact- 
ment is  in  plain  and  intelligible  language,  free 
from  any  ambiguity.  If  I found  tho  words  without 
anything  to  control  them  or  to  guide  me  in  their 
interpretation,  I should  say  that  they  included  the 
cases  before  us,  and  much  more.  But,  as  it  is,  I 
declare  I do  not  know  what  they  mean  or  were 
intended  to  mean.  A charter-party  ia  not  an 
“agreement  lor  the  use  or  biro  of  a ship," 
but  it  is  said  to  be  included  ill  the  words 
“ any  claim  urisiug  out  of  any  agreement 
made  iu  relation  to  the  use  or  biro  of  any 
ship.”  Would  that  include  the  shipbroker's 
claim  for  finding  a charter?  See  tho  case  or  Thu 
Nnora  lliijj'aulina  (1  Asp.  Mar.  Law  Cus.  16; 
L.  Rep.  3 Adm.  & Eccl.483.)  Take  the  next  words. 
“ any  claim  arising  out  of  nny  agreement  in  relation 
to  tho  carriage  of  goods  in  any  ship.”  Does  that 
include  a claim  on  a policy  of  insurance?  Thu 
policy  is  an  agreement  not  for  but  “in  relation  to 
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the  carriage  of  goods  in  a ship.”  Some  restriction 
must  be  nut  upon  the  words.  If  the  ship  were  in 
dock,  ana  hired  for  a dance  to  be  given  on  board 
in  the  dock,  it  surely  would  not  be  an  admiralty 
cause.  Nor,  one  would  think,  would  an  agree- 
ment by  the  owner  of  a river  steamer  to  take  a 
party  to  Richmond.  Would  a ship  on  Lake  Win- 
dermere be  within  the  enactment,  or  a trading 
barge  on  a canal  ? Let  us  read  the  words  thus, 

“ Shall  have  jurisdiction  to  try  and  determine  the 
following  causes  : Where  the  High  Court  of  Ad- 
miralty has  jurisdiction  as  to  any  claim  arising  out 
of  any  agreement  made  in  relation  to  the  use  or 
hire  of  any  ship  or  in  relation  to  the  carriage 
of  goods  in  any  ship.”  Are  there  such  cases  ? I 
think  thdre  are.  The  High  Court  of  Admiralty 
has  jurisdiction  over  any  “claim”  (the  same 
word)  “ by  the  owner,  or  consignee,  or  assignee  of 
any  bill  of  lading  of  any  goods  carried  into  any 
port  in  England  or  Wales,  in  any  ship,  for 
damage  done  to  the  goods,  or  any  part  thereof,  by 
the  negligence  or  misconduct  of,  or  from  any 
breach  of  duty  on  the  part  of,  the  owner,  master, 
or  crew  of  the  ship  " (24  Viet.  c.  10,  s.  6,  and  vide 
The  Pieve  Super  tore,  ante,  pp.  162,319;  29  L.  T. 
Rep.  N.  S.  702;  L.  Hep.  5 P.  C.  App.  Cas.  432.) 
So  that  the  owner  of  goods  carried  into  any  port 
in  England,  having  a claim  for  damages  to  them, 
arising  out  of  a broach  of  contract  by  the  owner  of 
the  ship,  may  sue  in  the  High  Court  of  Admiralty. 
But  the  contract  broken  may  be  a charfccr- 
parfcy,  which  is  a contract  in  a sense,  although  not 
strictly  so,  for  “ the  use  or  hire  of  a ship.”  So  as 
to  the  latter  part  of  the  clause,  “ agreement  made 
in  relation  to  tho  carriage  of  any  goods  in  any 
ship.”  This  would  apply  to  claims  by  the  I 
charterer  or  shipper  under  a bill  of  lading, 
or  other  owner  of  goods  carried  under  charters 
or  otherwise.  This  construction,  as  it  seems  tome, 
gives  a meaning  t-o  the  words  withont  the 
absurd  consequences  which  would  follow  on  the 
defendant’s  construction.  Therefore,  I think  that 
both  these  rules  should  be  discharged. 

As  to  the  other  point  arising  in  one  of  tho  present 
cases,  that  of  Fullmore  v.  Wait , namely,  that  the 
section  as  to  costs,  does  not  apply  where  there  is 
judgment  by  default,  and  that  it  does  not  apply  to 
actions  in  common  law  courts,  we  need  express  no 
opinionwith  regard  to  them.  The  arguments  pre- 
sented to  us  were  not  presented  to  the  Court  of 
Queen’s  Bench  in  tho  case  of  Hewitt  v.  Cory 
( uhi  tup.).  We  do  not.  therefore,  recognise  that 
case  as  an  authority  against  the  plaintiffs  here. 

It  seems  preposterous  to  suppose  that  the  Legis- 
lature has  intended  that  cases  over  30 Oi.  may  be 
tried  either  on  common  law  or  admiralty  principles ; 
cases  under  20L  on  the  same ; but  cases  between 
those  amounts  on  admiralty  principles  only, 
except  at  the  peril  of  the  plaintiff  losing  his 
costs.  The  diihculty  arises  from  the  use  of  the 
words  “ any  Superior  Court.”  Perhaps  they 
should  be  read  as,  “ Superior  Court  of  Admiralty, 
if  any.”  (See  Mr.  Day’s  argument  on  this  point 
in  his  Common  Law  Procedure  Acts,  4th  edit. 
p.377.)  The  section  supposes  that  “tho  judge” 
always  hears  or  decides  tho  case,  apparently  point- 
ing to  a court  where  there  is  one  judge,  and  where 
the  case  is  always  adjudged.  little  discharged. 

In  Gunestead  v.  Price  and  others : 

Attorneys  For  the  plaintiff,  Chester,  Urquhart, 
Mntjhcvj  and  Holden,  agents  for  Brads  hate • and 
Pearson,  Barro.v-in-F unicss. 
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Attorneys  for  the  defendants,  Scolf,  Jarmain, 
and  Co.,  agents  for  Frank  Taylor,  Barrow-in- 
Furness. 

In  Ftillmore  v.  Wail  : 

Attorneys  for  the  plaintiff,  Thos.  White  and 
Sons,  agents  for  11.  Britton,  Press,  and  Inskip, 
Bristol. 

Attorneys  for  the  defendant,  Stibbard  and 
Cronshey . 
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Salvage  by  sleamtugs  near  a port — Derelict — 
Apportionment 

Where  an  abandoned  ship  is  found  ashore  on  a 
shoal  by  two  tugs  which,  while  she  is  ashore  are 
unable  to  render  assistance,  but  on  her  floating  off 
with  wind  and  tide  make  fast  and  prevent  her 
from  going  ashore  again  and  fake  her  to  a place 
of  safety,  their  service  is  salvage  and  not  mere 
towage,  nor  is  their  service  diminished  in  value 
by  the  proximity  of  a third  tug , which  could,  but 
did  not,  render  any  assistance. 

Where  the  master  and  crew  of  a ship  in  distress  art: 
taken  off  by  a steam  Ivy  ( there  being  no  immediate 
danger  to  life),  and  are  taken  ashore  by  the  tug, 
which  afterwards  returns  to  the  ship  with  her 
master  and  finds  her  placed  in  safety  by  other 
salvors,  that  tug  has  no  claim  for  salvage  reward. 

I The  ship  P.,  in  endeavouring  to  enter  the  harbour 
of  New  York,  struck  on  the  False  Hook,  a bar 
running  parallel  to  Sandy  Hook.  The  channel 
to  the  west,  between  it  and  Sandy  Hook,  is  about 
300  yards  wide,  and  to  the  east  of  it  is  the  open 
sea.  The  wind  was  blowing  a gale  directly 
on  shore,  and  the  ship  grounded  so  hard  on  the 
shoal  that  in  fifteen  minutes  she  had  Sft.  of  water 
in  her,  and  soon  after  portions  of  her  keel  came 
up  alongside. 

A powerful  tag,  the  C.,  came  near  her,  and  the 
captain  and  crew  of  the  ship,  thinking  that  the 
ship  would  not  come  off  from  the  shoal,  left  her 
and  went  up  to  New  York  in  the  0.  Another  tug, 
the  W.,  had  also  in  the  meantime  approached,  hut 
her  captain,  seeing  the  condition  of  the  ship,  also 
thought  she  would  never  come  off,  ami  she  went 
away  looking  for  other  business. 

About  an  hour  a fterwards  two  other  lugs,  thcJ.  G.  N. 
and  the  J.  M.,  seeing  the  flag  of  distress  which 
had  been  left  flying , went  to  the  ship  and  found 
m her  abandoned.  They  lag  by  her,  and  after  a 
while  found  that  she  was  moving,  and  was  about 
to  coma  off  the  shoal  on  the  inshore  side.  Having 
agreed  to  share  in  the  salvage,  they  ran  in  close 
to  her , and  pul  on  board  four  men,  and  got  a 
hawser  to  her,  when  she  came  off  the  shoal,  and 
they  succeeded  in  towing  her  round  the  point  of 
Sandy  Hook  into  the  Bay,  where  they  put  her  on 
the  mud , pumped  her  all  night,  and  the  next  day 
at  noon  brought  her  to  a dock  in  safety. 

When  the  captain  of  the  1Y.  saw  the  ship  moving 
ho  came  up  also  and  offered  his  assistance  to  the 
two  tugs,  which  then  were  towing  the  ship,  but  it 
was  refused.  The  captain  of  tho  sh  ip,  on  the  tug 
C.,  on  his  way  up  to  New  York,  left  word  with  a 
wrecking  company  to  be  ready  to  go  to  the  ship. 
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lie  left  his  crew  in  New  York,  and  the  next 
morning  early  he  went  himself  on  board  the  C.  to 
look  for  the  ship,  and  found  her  on  the  mud  in 
charge  of  the  salvors. 

The  owners  of  the  two  tugs  filed  a libel  for  salvage. 
The  owners  of  the  C.  also  filed  a petition  claiming 
salvage.  The  ship  and  her  cargo  and  freight  were 
worth  from  225,000  to  237,000  dole,  the  tugs 
were  worth,  one  of  them  9000  dols.,  and  the  other 
17,000  dole.  Each  of  them  had  a crew  of  six,  all 
told,  and  on  one  of  them  teas  a boy  who  had  gone 
with  the  tug  for  a pleasure  trip. 

Held,  that  in  view  of  the  peril  to  the  properly,  the 
value  of  the  property  saved,  the  risk  of  loss  of  the 
tugs,  and  the  danger  to  the  lives  of  their  crews 
(although  such  danger  and  risk  was  not  excessive, 
and  the  services  did  not  extend  over  about  twenty 
hours),  the  sum  of  30,000  dols.  was  a proper 
amount  of  salvage  to  be  paid  to  the  two  tugs. 

That  the  C.  was  not  entitled  to  recover  salvage. 

That  the  amount  of  salvage  be  divided  equally  be- 
tween the  two  tugs ; that  the  masters  of  them 
receive  3000  dols.  each ; that  the  men  who  went 
on  board  the  ship,  and  especially  one  who  took 
charge  on  board  of  her,  receive  a higher  rate  than 
their  fellows , ana  that  the  rate  of  wages  afforded 
a proper  criterion  by  which  to  fiv  the  shares  of 
the  men. 

Benkdict,  J. — This  action  is  brought  by  the 
owners  nud  crews  of  two  steam  tugs,  called  re- 
spectively the  Jacob  G.  Ncafie  and  the  J acob  Myers, 
to  recover  for  salvage  services  rendered  to  the  ship 
Puritan. 

On  the  17th  April  1874,  the  ship  Puritan, 
laden  with  a valuable  cargo,  when  attempting  to 
enter  the  harbour  of  Now  York  during  an  easterly 
gale,  grounded  upon  what  is  called  by  some  the 
Outer  Middle,  but  on  the  charts  is  named  the 
False  Hook,  a shoal  lying  outside  of  Sandy  Hook, 
between  which  and  Sandy  Hook  tber  runs  a 
narrow  channel  300  or  400  yards  wide,  and  outside 
of  which  to  eastward  is  the  open  sea.  At  the  time 
the  ship  grounded  on  this  shoal  the  waves  broke 
heavily  about  her,  and  she  grounded  so  that  in  a 
very  short  timo  portions  of  her  keel  appeared  on 
the  surface  of  the  water,  and  she  was  found  to 
hnve  made  8ft.  of  water  in  her  hold  within  ten  or 
fifteen  minutes  after  striking.  While  in  this  con- 
dition she  was  approached  by  the  steam  tug 
Cyclops,  a powerful  tug,  when  all  on  board  left 
the  ship  in  a boat,  and  went  on  board  the  Cyclops 
and  proceeded  to  New  York,  leaving  the  ship 
abandoned,  and,  as  was  supposed,  permanently 
fast  upon  the  Bhoal.  Afterwards,  on  the  same 
day,  the  tugs  Neafie  and  Myers,  while  proceeding 
down  the  Bay  inside,  observed  tho  ship  with  her 
signal  of  distress  flying.  They  at  once  proceeded 
to  her  assistance.  Upon  reaching  her  they  found 
no  one  on  board,  and  that  it  was  impossible  to 
assist  her  as  she  then  lay.  They  did  not, however, 
depart,  but  remained  by  her  with  the  intent  to 
afford  her  aid  if  the  opportunity  should  arise,  as  it 
was  observed  by  them  that  the  action  of  tho  heavy 
seas  upon  the  ship  seemed  likely  lo  drive  her  over 
the  shoal.  This  actually  occurred,  and  after  the 
lapse  of  an  hour  or  so  it  was  seen  that  the  ship 
was  about  to  come  off  the  shoal  on  the  inside. 
Thereupon  the  two  tugs,  having  first  coino  to  an 
understanding  to  share  in  the  labour  and  the 
reward,  placed  four  men  on  board  of  her,  and 
having  got  out  hawsers,  took  her  in  tow  uh  soon 
os  she  cleared  the  shoal,  and  succeeded  in  towing 


her  past  tho  Hook  in  safety,  and  in  placing  her 
upon  the  mud  at  the  Horse  Shoe  in  the  Lower 
Bay.  She  was  there  pumped  all  night,  uud  tho 
next  morning  was  brought  by  tho  salvors  to  a 
wharf  in  Brooklyn. 

A dispute  thereupon  arose  between  the  salvors 
and  the  owners  of  the  ship  and  cargo  as  to 
the  amount  of  compensation  to  be  paid  for 
the  services  rendered  by  these  two  tugs,  to 
determine  which  the  present  action  has  been 
brought.  The  parties  differ  widely — the  libellants 
asking  for  a largo  reward  os  for  a salvage  Bervicc 
of  unusuul  merit,  while  the  claimants  earnestly 
contend  that  1000  dols.  would  be  a liberal  com- 
pensation. 

This  difference  arisos  mainly  from  a dispute 
as  to  the  proper  effect  of  the  evidence  in  ro- 
gard  to  two  controlling  features  of  the  case. 
Tho  libellants  insist  that  tho  ship  was  rescued 
from  a position  of  great  danger,  inasmuch  as,  with- 
out the  aid  of  these  tugs,  she  would  have  been 
driven  by  the  storm  upon  tho  exposed  beach  of 
Sandy  Hook  outsido ; while  the  claimants  contend 
that  without  any  aid  from  tho  tugs,  the  ship  would 
have  drifted  past  the  Hook  and  into  safe  water  in 
the  Lower  Bay. 

Upon  this  question  of  fact,  I am  of  opinion 
that  tho  evidence  fails  to  sustain  the  position 
taken  by  the  claimants.  The  weight  of  evidence 
shows  that  tho  ship  when  she  earao  off  tho 
shoal  would,  if  unaided,  havo  been  driven  upon 
tho  beach,  which  was  some  300  or  *100  yards  to 
leeward,  and  would  there  have  sustained  very 
great  damage,  if  not  put  in  peril  of  total  loss  of 
the  ship  and  her  cargo.  This  appears  not  only 
from  tho  testimony  of  the  salvors,  but  from  that 
of  tho  captain  of  tho  Walcott , a disinterested  per- 
son, who  returned  to  the  ship  after  the  libellants 
had  taken  hold,  and  who  states  tliat  with  two  tugs 
towing  the  ship  it  was  all  they  could  do  to  koep 
her  off  the  beach. 

A second  great  point  of  controversy  is  this : 
the  claimants  contend  that  the  ship  was  not 
rescued  from  danger,  because  she  came  off  the 
shoal  without  aid,  and  thon  not  only  were  the 
two  tags  of  the  libellants  there,  but  the  HrnZ- 
cott,  also  a powerful  tug,  was  at  hand.  It  is 
said,  therefore,  that  these  tugs  should  be  deemed 
to  be  competitors  for  a towage  service  there  to  be 
performed,  and  that,  whatever  either  of  them 
would  have  been  willing  to  have  been  employed 
for  to  perform  the  service  is  a fair  price  for  the 
Puritan  to  pay. 

The  evidence  in  respect  to  the  Walcott  is, 
tlmt  in  the  afternoon,  having  been  informed  by 
a Sandy  Hook  pilot  that  the  Puritan  was  ashore, 
she  steered  towards  her  by  compass,  the  wea- 
ther being  then  too  thick  to  enable  the  ship 
to  be  seen,  and  found  the  Cyclops  at  the  ship.  As 
the  Walcott  wns  expecting  a Calcutta  ship  sbo 
remained  outside,  and  for  a time  in  the  neighbour- 
hood of  the  Puritan.  After  the  Cyclops  departed 
for  New  York  with  the  Puritan’s  crew  on  board, 
the  Walcott  departed,  because  the  captain  judged 
it  to  be  useless  to  stay.  Ho  says  he  did  not  think 
the  ship  would  come  off*.  She  looked  bad.  He  did 
not  calculate  she  would  ever  get  off,  except  in 
pieces.  Afterwards,  when  he  saw  the  Neajiv  and 
the  Myers  at  the  ship,  he  ran  again  near  to  her, 
ami  was  ready  to  afford  additional  aid,  if  such  aid 
had  been  required.  I am  unable  to  see  how  the  pre- 
sence of  the  Walcott  under  such  circumstanocs  can 
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affect  the  claim  of  the  libellants.  The  Walcott 
certainly  had  no  idea  of  being  ablo  to  rescue  the 
ship.  She  had  departed  on  her  own  business,  and 
it  cannot  be  known  that  she  would  have  returned 
to  the  ship  at  all  if  she  had  not  observed  the Neafis 
aild  the  Myers  there.  When  she  did  return  her 
presence  was  of  no  value,  for  the  other  tugs  already 
had  hold  of  the  ship,  and  were  safely  conducting 
her  towards  tho  harbour.  Moreover,  it  is  not 
certain  that  when  the  Walcott  arrived  she  could 
have  saved  the  ship.  She  was  no  doubt  powerful 
enough  to  tow  the  ship,  but  sho  was  not  on  the 
spot  when  the  ship  began  to  move,  and,  situated 
as  this  ship  then  was,  time  was  everything — a 
little  delay  would  have  carried  the  shin  so  near  to 
tho  beach  that  no  tug  could  have  tnen  rescued 
her.  One  of  the  witnesses  says  that  the  ship 
would  have  been  ashore  in  ten  minutes  after  she 
began  to  move  if  it  had  not  been  for  tho  exertions 
of  the  libellants.  Furthermore,  the  service  of  the 
Neafie  and  the  Myers  to  this  ship  commenced 
when,  in  answer  to  her  signal  of  distress,  they  put 
out  from  the  harbour  into  tho  open  sea ; the  ser- 
vice  continued  while  they  lay  by  her  in  order  to  be 
able  to  render  the  instant  assistance  demanded  by 
tiro  position  of  the  ship  when  she  came  off  tho 
.Lhoal ; aud  it  did  not  terminate  until  the  vessel 
was  moored  at  tho  Brooklyn  Wharf.  It  is  difficult 
to  see  why  the  promptness  and  zeal  displayed  by 
these  two  tugs  should  be  held  less  meritorious 
because  another  tug,  which  had  entertained  no 
idea  of  being  able  to  aid  the  ship,  presented  her- 
self while  they  were  in  tho  act  of  affording  aid. 

Nordoes  it  Btrikeme  as  reasonable  to  say  that  the 

Sosition  of  this  ship  was  that  of  a vessel  free  from 
anger  having  threo  tugs  bv  her  competing  for 
the  employment  of  towing  tier  to  tho  haruonr. 
Tho  ship  was  abandoned.  There  was  no  one  there 
to  employ  the  tugs,  and  the  tugs  were  under  no 
obligation  to  tow  her  without  being  employed. 
Although  under  no  obligation  to  do  it,  these  two 
tugs  did  voluntarily  aid  this  ship,  and  by  com- 
bining their  efforts  they  wero  enabled  to  do  what 
neither  of  them  could  have  done  alone,  namoly,  to 
Bave  the  ship  from  going  ashore. 

To  bring  about  precisely  such  results  is  the 
Bole  object  of  the  law  of  salvage;  and  in  my 
opinion  it  would  bo  a violation  of  that  law 
to  refuse  to  these  salvors  tho  liberal  reward 
which  the  maritime  law  holds  out  os  an  in- 
ducement to  exertion  on  tho  part  of  those 
who  may  be  so  situated  as  to  be  able  to  render 
service  to  n ship  in  distress.  The  luck  of  being 
in  a position  to  render  assistance  to  a ship  in  dis- 
tress, the  maritime  law  makes  good  luck,  to  the 
end  that  distressed  ships  may  receive  all  possible 
aid. 

My  conclusion,  therefore,  is  that  the  grounds 
upon  which  the  claimants  have  based  their  refusal 
to  pay  the  libellants  a salvage  reward  are  untenable 
in  view  of  tho  evidence,  and  that  tho  libellants  are 
entitled  to  a liberal  salvage  reward. 

There  remains,  then,  but  to  notice  some  features 
of  the  case  in  addition  to  those  already  alluded 
to,  which,  in  accordance  with  established  rules,  are 
to  be  taken  into  account  in  determining  the 
amount  to  be  awarded. 

It  is  said  these  tugs  incurred  no  danger,  inas- 
much as  they  kopt  at  a respectful  distance  from 
the  labouring  ship,  so  long  os  sho  was  ground- 
on  shoal.  But  it  was  useless  then  to 
approach  near  her.  Tho  evidence  is,  that  nothing 


could  bo  done  until  the  ship  freed  herself  from  the 
shoal.  To  keep  out  of  danger  until  the  time  when 
exposure  to  danger  would  avail  somethingis  no  fault 
to  be  blamed,  but  a prudence  to  be  commended. 
When  the  ship  moved  the  tugs  did  not  shrink 
from  exposure  to  danger ; for  it  cannot  be  said 
that  no  danger  was  incurred  when  one  of  the  tugs, 
in  order  to  put  men  on  board  the  ship,  approached 
hor  near  enough  to  enable  the  men  to  jump  on 
Ixxird.  Such  au  approach  to  such  a large  ship  in 
such  a sea  required  great  care  and  skill,  and  could 
not  be  accomplished  without  danger,  not  only  of 
the  destruction  of  the  tug,  but  also  of  loss  of  the 
lives  of  the  men  thomselvcs.  Nor  can  it  be  said  upon 
the  evidence  that  danger  was  not  present  from  the 
timo  the  tugs  pasBoa  out  of  tho  harbour.  The 
precautions  taken  oti  board  the  tugs  show  that  the 
idea  of  peril  was  present. 

The  exertions  of  the  salvors  after  tho  ship  was 
safely  located  upon  the  mud  in  the  Horse  Shoe 
are  also  worthy  to  bo  considered.  Their  efforts 
did  not  slacken  when  the  safety  of  the  ship 
herself  had  been  secured,  but  were  continued  and 
were  incessant  during  the  night,  in  the  hope  of 
saving  the  cargo  from  further  damage,  by  which 
means  tho  cargo  was  delivered  much  less  damaged 
than  was  to  have  been  expected. 

Whon  vossel  and  cargo  both  arc  saved  the 
reward  is  to  be  increased : (Marvin  on  Wrecks, 
p.  IIP.)  Tho  jiorsonfl,  twenty-nine  in  all,  who  are 
entitled  to  sliaro  in  tho  reward,  should  also  bo 
considered.  The  valuo  of  the  tugs  themselves — 
one  being  worth  POOO  dols.  and  the  other  17,000 
dols. — must  be  taken  into  the  account ; tor  at 
more  than  one  period  of  the  servioe  a breakage  of 
the  engine  or  of  the  Bteering  gear  of  either  tug 
would  at  onco  have  brought  her  in  danger  of 
destruction.  The  valuo  of  the  property  saved  is 
very  largo.  The  cargo,  os  saved,  is  conceded  to  be 
worth  108, 700  dols. ; the  freight  earned  was  28,531 
dols. ; the  ship  herself  in  her  damaged  conditiou 
is  valued  by  the  claimants  at  25,000  dols.,  and  by 
the  libellants  at  37,000  dols.  The  total  value 
saved  was  from  222,000  dols.  to  234,000  dols. 

When  the  amount  saved  is  large,  the  reward  is 
for  that  reason  increased.  On  the  other  hand,  it 
is  not  to  be  forgotten  that  no  excessive  danger  to 
lifo  or  property  was  incurred  by  these  salvors ; 
that,  the  Bervices  did  not  extend  over  a long  period 
of  time,  being  about  twenty  hours  in  duration ; 
that  all  the  expenses  to  which  the  salvors  were 
put  in  hiring  men  to  enable  the  pumping  of  the 
ship  to  continue  without  cessation  havo  been  paid 
by  claimants ; and  it  should  also  be  recollected 
that  the  amount  of  the  probable  loss,  if  the  ship 
had  gone  ashore  on  the  beach  is  lessened  by  the 
fact  that  she  was  at  the  mouth  of  a great  harbour, 
and  that  all  appliances  available  to  remove  the 
cargo,  and  if  possible  get  off  tho  ship,  would  have 
been  at  the  service  of  the  ship  early  the  next 
morning.  The  stato  of  tho  weather  made  it  im- 
possible that  any  assistance  could  have  reached 
her  during  the  night. 

In  view  of  all  the  {circumstances,  and  in  accord- 
ance with  the  established  rules  applicable  in  such 
cases.  I am  of  the  opinion  that  the  sum  of 
30,000  dols.  is  tho  proper  reward  to  be  given  in 
this  case. 

There  is  one  additional  question  of  this  case  to 
be  disposed  of  which  has  been  raised  bv  a jieti- 
tion,  to  bo  allowed  salvage  fflod  in  the  cause 
on  behalf  of  tho  steamtug  Cyclops,  which  it 


Priy.  Co.] 


MARITIME  LAW  CASES. 


551 


Thb  Ida. 


[Priv.  Co. 


will  be  remembered  was  the  first  tug  to  ap- 
proach the  Puritan,  and  which  at  the  request  of 
the  master  of  the  ship  took  all  her  crew  on  board 
and  carried  them  torfew  York.  It  appears  that 
on  tho  way  up  the  Cyclops  stopped  at  the  Coast 
Wrecking  Company’s  docks,  where  notice  of  tho 
disaster  to  the  ship  was  left,  and  next  morning 
took  the  master  on  board  again  in  New  York  to 
carry  him  to  the  wreck.  But  on  reaching  Sandy 
Hook  tho  ship  was  found  on  the  Horse  Shoo  in 
custody  of  the  salvors,  and  they  accordingly  re- 
turned. I see  nothing  in  these  facts  to  entitle  the 
Cyclops  to  salvage  reward,  and  the  petition  filed 
in  her  behalf  must  be  dismissed. 

I have  been  requested  to  apportion  tho  sal- 
vage award  between  the  respective  salvors  upon 
the  evidence  as  it  stands,  and  I accordingly 
do  so.  In  view  of  the  understanding  come  to 
at  tho  time  of  the  performance  of  the  service, 
I am  of  the  opinion  that  tho  tugs  should  share 
alike  equally  m the  reward,  and  in  accordance 
with  precedent  I give  them  ono  half.  I .am 
also  of  opinion  that  the  two  masters  should 
share  alike ; that  the  men  who  went  from  the  tugs 
on  board  the  wreck  should  receive  more  than  the 
other  seamen,  and  that  of  these  Hobart  should 
receive  the  greatest  sum,  as  he  in  some  sort  took 
the  responsibility  of  what  was  done  on  board  the 
wreck  after  ho  boarded  it,  and  that  the  rato  of 
wages  affords  a proper  criterion  by  which  to  deter- 
mine tho  relative  proportions  of  the  men.  I there- 
fore award 

Dols 

To  tho  owners  of  the  Jacob  Myers,  the  sum  of  7630 

„ the  captain,  Charles  W.  Brooks,  the  sum  of  ...  3000 
[The  earn©  to  include  the  percentage  payable 
to  him  by  tho  terms  of  tho  contract  of  hiring.] 

„ Thomas  Waldron,  engineer  1350 

„ James  Russell,  deck  hand 1050 

Frank  Roddy,  fireman  825 

„ Clement  Doty,  fireman  525 

„ Robert  Stevenson 600 

I award  to 


The  owners  of  tho  Jacob  G.  Neafie  7500 

To  the  master  of  the  X eajic,  F.  H.  Cooley 3000 

„ Peter  C.  Brown,  engineer  1350 

„ Benjamin  I\.  Hobart,  deck  hand.. 1130 

,,  Frank  Van  Huron,  fireman  825 

,,  Oiour  Polton,  firotnnn 525 

„ Samuel  Kiggs,  cook . ..  600 

Frank  Weeterwelt  (a  boy  passenger  on  board 
for  a pleasure  trip)  30 


For  libellants,  Benedict,  Taft,  and  Benedict. 

For  tho  Cyclops,  Bribe,  Wilcox,  and  Hobbs. 

For  tho  Bhip,  A.  F.  Smith,  and  Scudden  and 
Carten. 


JUDICIAL  COMMITTEE  OI*  THE 
PRIVY  COUNCIL 

OX  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY 
OF  ENGLAND. 

Reported  by  J.  P.  Aspisall,  Feq.,  Barri«ter.&t-L&w. 


March  IP,  20,  and  23,  1875. 

(Present:  The  Bight  Hons.  Sir  Bakmis  Peacock, 
Sir  Montague  .Smith,  Sir  K.  P.  Collier,  and 
Sir  H.  S.  Keating.) 

The  Ida. 

Damage  to  cargo  — Bill  of  hiding,  “quality  and 
quantify  unknown  " — Burden  of  proof. 

A bill  of  lading,  stating  goods  to  have  been  shipped 


in  good  order  and  condition,  but  indorsed  by  the 
matter  with  the  words  “quality  and  quantity 
unknown,''  does  not  admit  as  against  the  ship - 
owner  that  the  goods  were  shipped  in  good  order 
and  condition. 

There  is  no  rule  of  law  by  which  the  consignee  of 
goods  under  a bill  of  lading,  stating  goods  to 
have  been  shipped  in  good  order  and  condi- 
tion, but  containing  the  words  “ quantity  and 
quality  unknoion,"  is  bound  to  enow  that  the 
goods  were  shipped  in  good  order  and  condition, 
or  fail  in  his  suit  against  the  shipounter  for 
damage  done  to  the  cargo ; but  failing  proof  of 
the  condition  of  the  cargo  when  shipped,  the  con- 
signee is  bound  to  show  that  the  damage  which 
it  sustained  is  traceable  to  causes  for  which  the 
shipowner  is  responsible. 

The  rrosperino  Palasso  (ante,  p.  158)  disapproved 
of. 

This  was  an  appeal  from  a decree  of  Sir  R.  J.  Phil- 
limore,  the  learned  judge  of  the  High  Court  of 
Admiralty  of  England,  in  a cause  instituted  under 
the  6th  section  of  tho  Admiralty  Court  Act  1861, 
on  behalf  of  Messrs.  G.  Koenig  and  Company, 
merchants,  the  respondents,  against  the  vessel 
Ida,  her  tackle,  apparel,  and  furniture,  and  against 
the  appellant,  Giacomo  Gazzolo,  of  Genoa,  in  Italy, 
shipowner,  the  owner  of  t]je  Ida. 

In  their  petition  filed  in  the  court  below,  tho 
respondents  alleged  as  follows : 


1.  Tho  Ida  is  a vessel  of  which  no  owner  or  part  owner 
was,  at  tho  time  of  tho  institution  of  this  cause*,  domiciled 
in  England  or  Wales. 

2.  In  tho  month  of  Feb.  1873,  Messrs.  E.  B.  Liddell  and 
Company,  of  Alexandria,  canned  to  be  shipped  6110 
ardebs  of  cotton  seed  on  board  tho  said  vessel,  then 
lying  in  Port  Said,  Egypt ; and  tho  then  master  of  the 
said  vessel  received  and  accepted  the  same,  to  be  carried 
on  board  tho  said  vessel  from  Port  Said  aforesaid  to  Hull, 
upon  the  terms  of  three  bills  of  lading,  by  the  said 
muster,  duly  signed  and  doliverod  to  the  said  Messrs.  E. 
B.  Liddell  and  Company,  for  tho  said  cotton  Bced. 

3.  The  said  three  bills  of  lading,  being  in  form  exactly 
similar  to  one  another,  were  and  are,  so  for  as  is  material 
to  the  present  ca«o,  in  the  words,  letters,  and  figures  fol- 
lowing, that  is  to  say : — 

tk  “ Shipped  in  good  order  and  well  conditioned  by  E.  B. 
Liddell  and  Company,  Alexandria,  Egypt,  in  and  upon 
tho  good  ship  called  tho  Ida,  whereof  is  muster  for  tho 
present  voyage  Ambroxio  Chiapella,  and  now  riding  at 
anchor  in  tho  port  of  Port  Said,  Egypt,  and  bound  for 
Hull,  6110  ardeos  cotton  seed,  being  marked  and  num- 
bered as  in  the  margin,  and  are  to  be  delivered  in  tho  like 
good  order  and  well  conditioned  at  the  aforesaid  port  of 
Hull  (the  act  of  God,  tho  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  boos,  rivers, 
and  navigation  of  whatever  nature  and  kind  soever  save 
risk  of  boats  so  far  as  ships  aro  liable  thereto  excepted), 
unto  order,  or  to  assigns,  paying  freight  for  the  said 
goods  at  tho  rate  of  Ills.  (Bay  nineteen  shillings)  sterling 
in  full  per  ton  of  20  cwt.  delivered,  with  lOf.  gratuity. 
Other  conditions  os  per  charter-party,  dated  London,  4th 
Oct.  1872.  with  primage  and  average  accustomed. 

“In  witness  whereof  the  master  or  purser  of  the  said 
ship  hath  afiirmod  to  three  bills  of  lading,  all  of  this 
tenor  nnd  date,  tho  one  of  which  throe  bills  being  accom- 
plished. tho  other  two  to  stand  void. 

“ Dated  in  Port  Said,  F.gypt,  Gth  Feb.  1873.  100  dun- 
nage mats.  Fifteen  working  days  remain  for  dis- 
charging.” 

1.  Tho  persons  constituting  tho  firm  of  Messrs.  E.  B. 
Liddell  an* l Company  are  identical  with  the  members  of 
the  plaintiffs’  firm. 

5.  The  said  vessel  soiled  on  her  voyage  to  Hull,  and 
duly  arrived  there  on  or  about,  the  7th  May  1873. 

6.  The  said  cotton  seed  was  not  delivered  to  tho  plain- 
tiffs according  to  the  terms  of  the  said  bills  of  lading  in 
us  good  order  and  condition  aa  it  was  when  shipiied  on 
board  tho  said  vessel  at  Port  Said  aforesaid  ; but,  on  tho 
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oontrary,  tho  same  was  delivered  to  the  plaintiffs  in  much 
wowo  «>rder  and  condition,  and  neatly  damaged. 

7.  Such  non-delivery  as  aforesaid  to  the  plaintiffs  of 
the  said  cotton  seed  m os  good  order  and  condition  as 
when  it  was  shipped,  was  not  occasioned  by  any  of  the 
perils  or  causes  in  the  said  bills  of  lading  oxooptod. 

8.  The  plaintiffs  paid  to  tho  master  of  the  said  vessel 
the  freight  and  gratuity  due,  according  to  the  terms  of 
the  said  bills  of  lading,  and  did  and  were  ready  to  do  all 
things  necessary  to  entitle  the  plaintiffs  to  havo  tho  said 
cotton  seed  delivered  to  them  in  as  good  order  and 
condition  as  it  was  in  when  shipped  at  Port  Said  as  afore- 
said. 

ib  Jly  reason  of  the  premises  tho  plaintiffs  lost  a great 
part  of  tho  value  of  the  said  cotton  seed,  and  were  pnt  to 
great  excuse  in  and  uhont  keeping,  warehousing,  and 
improving  the  condition  of  the  said  cotton  seed  and  in 
anil  aboat  having  tho  same  surveyed. 

Tho  appellant  by  his  answer  denied  that  the  bill 
of  lading  was  so  t'nr  as  material  in  the  words  and 
figures  set  forth  in  the  petition,  and  craved  leave 
to  refer  to  the  said  bill  of  lading  when  produced. 

Ho  further  denied  the  truth  of  the  4th,  t>th,  7th, 
and  Oth  articles  of  tho  petition,  and  alleged  that 
tho  deterioration  and  damage,  if  any,  to  the  cotton 
seed  in  the  petition  mentioned  were  occasioned  by 
the  character  and  quality  of  the  cotton  seed  when 
shipped  on  board  tho  Ida,  ami  by  the  inherent 
qualities  of  tho  said  cotton  seed,  and  by  the  dan- 
gers and  accidents  of  the  sons,  rivers,  and  navi  go*  i 
lion,  or  by  some  or  one  or  such  onuses,  and  not  by 
any  breach  of  contract  on  the  part  of  the  defen- 
dant. 

Tho  respondents  filed  a reply  and  conclusion,  by 
which  they  denied  generally  the  truth  of  the  alle- 
gations contained  in  the  answer,  mid  prayed  that 
tho  pleadings  might  bo  concluded. 

The  bill  of  lading,  when  produced,  was  found  to 
contain  the  words,  iqnoro  qualita  h qnantita. 

It  will  he  observed  that  the  respondents  d»d  not 
in  their  petition  or  reply  make  any  charge  of  negli- 
gence against  the  appellant,  but  at  the  hearing 
they  endeavoured  to  make  out  that  the  damage  to 
the  cargo  had  been  occasioned  by  the  Ha  having 
been  improperly  ballasted  with  sand  ballast,  and 
to  her  not  having  been  properly  duunnged.  Their  I 
contention  was,  that  the  sand  had  been  put  on 
board  wet,  or  that  it  had  got  wet  in  the  course  of  j 
the  voyage,  and  that  the  natural  heat  of  tho  cargo 
had  drawn  up  the  moisture  into  the  cargo,  and  so 
occasioned  the  damage.  The  effect,  of  their  evi- 
dence on  this  point  will  bo  found  fully  stated  in 
tho  judgment. 

The  only  evidence  attempted  to  bo  given  as  to  , 
the  condition  of  the  cargo  when  shipped  was  that 
of  one  of  the  respondents,  Mr.  E.  B.  Liddell,  who 
said  ho  saw  samples  of  the  cargo. 

It  appeared,  however,  that  Mr.  Liddell,  at  the 
time  of  shipment,  was  at  Alexandria,  which  is  120 
miles  from  Port  Said,  whore  the  cargo  was  shipped, 
and  no  evidence  whatever  was  given  to  verify  the 
alleged  samples. 

On  the  part  of  the  appellant  it  was  contended 
that  the  snip  was  properly  dunnngcd,  and  it  was 
proved  that  the  said  ballast  was  dry  desert  sand, 
put  on  board  in  a perfectly  dry  Htate,  and  that  it 
never  had  before,  or  whilst  on  board  tho  Ida,  been 
wetted,  and  they  proved  that  of  the  cargoes  of 
cotton  seed  arriving  in  this  country  from  Port 
Said  in  the  spring  of  1873,  a very  large  and  unusual 
number  arrived  heated  to  a very  extraordinary  ex- 
tent, and  they  gave  evidence  to  prove  that  the 
Ida  8 cargo  had  been  shipped  imperfectly  dried,  or 
matured,  or,  as  it  is  technically  termed,  “ green.” 


They  further  proved  that  cotton  seed,  howover 
well  dried,  is  an  article  very  liable  to  become 
heated  even  in  a warehouse,  and  especially  in  the 
hold  of  a shipfc  and  that  .whereas  tho  ordinary 
length  of  voyage  for  a sailing  ship  from  Port  Said 
to  England  is  about  forty  days,  the  Ida,  owing  to 
tempestuous  weather  and  foul  winds,  was  about 
ninety  days  on  her  voyage.  The  few  tons  of  seed 
which  were  sea  damaged  were  in  tho  sides  of  the 
ship  where  she  had  strained  in  heavy  weather,  and 
not  from  the  bottom  of  the  hold,  where  it  was 
alleged  that  she  was  insufficiently  dunuaged,  and 
where  the  sand  ballast  had  been  placed. 

The  appellants  gave  evidence  to  show  that  the 
ship  was  permanently  dannaged  from  the  kelson  to 
each  of  her  bilges,  out  there  was  a conflict  as  to 
whether  the  planking  called  by  the  appellant  per- 
manent dunnage,  was  so  or  not.  The  learned 
judge  made  a decree  by  which  ho  pronounced  for 
tho  damage  proceeded  for,  and  condemned  the 
defendant  una  his  bail  therein  and  in  costs,  and 
referred  tho  question  as  to  the  amount  of  damage 
to  the  registrar:  (see  ante,  p.  158.);. 

It  is  from  such  decree  that  this  appeal  was 
brought,  and  it  was  submitted  that  the  decroo 
appealed  from  ought  to  bo  reversed,  for  the 
following  amongst  other  roaBonB  : 

1.  Because  upon  the  bill  of  lading,  signed  by 
tho  master  of  the  Ida,  the  burthen  of  proving 
that  the  cotton  seed  was  in  good  order  and 
condition  when  shipped,  lay  upon  the  respon- 
dents, and  they  did  not  discharge  such  burthen  of 
proof. 

2.  Because  tho  appellant  proved  that  the  ship 
wns  properly  dannaged  and  ballasted. 

2.  Because  tho  evidence  negatived  every  cause 
of  damage  other  than  those  suggested  by  the  ap- 
pellant, viz.,  the  character  and  quality  of  the  cotton 
seed  when  shipped,  the  inhorent  qualities  of  the 
said  seed,  and  the  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation. 

4.  Because  the  respondents  fail  to  prove  any 
negligence  on  the  part  of  the  appellant,  either  by 
ballasting  the  ship  with  sand,  or  in  not  properly 
dunnaging  her. 

5.  Because  the  respondents  failed  to  prove  that 
tho  heated  and  damaged  condition  of  tho  cargo 
was  in  any  way  caused  by,  or  connected  with,  the 
sand  ballast,  or  any  insufficiency  in  the  dnnnage. 

6.  Because  tho  Appellant  proved  that  the  heating 
of  the  cotton  seed  was  occasioned  by  its  not  having 
been  matured  when  shipped. 

March  19  and  20. — Mdward, Q.C. and  E.  C.  Clark- 
son, for  the  appellants. — As  the  bill  of  lading  in  this 
case  contains  words  meaning  “quantity  and  quality 
unknown,”  and  indorsed  tnereon  by  the  master, 
there  is  no  admission  by  the  master  that  the  cargo 
wan  shipped  in  good  condition.  The  duty  of  show- 
ing that  it  was  so  shipped  lies  upon  tho  plaintiffs, 
and  before  they  can  recover  they  must  give  affirm- 
ative evidence  that  the  cargo  was  sound  when 
shipped.  In  The  Prosperin')  Palasso  (29  L.  T.  Rep. 
N.  S.  022 ; 2 Asp.  Mar.  Law  Cas.  158),  it  was  ruled 
that  a plaintiff  in  a cause  of  damage  to  cargo  must 
give  evidence  of  tho  sound  condition  of  the  cargo 
when  shipped  before  ho  can  call  upon  the  defen- 
dants to  show  that  the  damage  was  caused  by  any 
excepted  peril  and  not  by  their  negligence.  In 
the  present  case  there  was  no  evidence  whatever 
as  to  tho  condition  of  the  cargo  when  shipped, 
save  that  of  a person  who  was  not  at  the  place  of 
shipment,  and  only  saw  samples  afterwards.  [Sir 
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R.  P.  Collier.  -Would  it  not  be  sufficient  for  the 

laintiffs  to  show  that  the  damage  was  occasioned 

y some  default  on  the  part  of  the  shipowner  for 
which  he  was  responsible?]  Wo  submit  not;  but 
oven  if  it  were  so,  tho  respondents  have  wholly 
failed  to  prove  any  default  on  tho  uppellauts’  part. 
They  omit  to  call  the  persons  who  actually  shipped 
the  goods,  and  have  given  no  proof  of  damago 
except  of  such  as  might  be  fairly  attributable  to 
perils  of  the  sea;  their  theory  that  the  stowage 
was  defective  has  wholly  failed.  The  appellants’ 
case  is,  that  the  cargo  was  shipped  in  bad  condi- 
tion, and  became  heated  and  damaged  in  conse- 
quence. and  that  tho  ship  was  properly  dumiaged 
and  ballasted,  and  that  such  sea  damage  as  the 
cargo  received  resulted  from  the  extraordinarily 
bad  weather  the  ship  encountered,  and,  conse- 
quently, from  an  excepted  peril. 

Bull,  Q.C.  and  Cohen,  Q.C.,  for  the  respondents. 
— There  is  no  snch  duty  upon  plaintiffs  in  a cause 
of  this  description  as  is  laid  down  in  The  Prosper- 
ino  Pa  lasso  (ubi  sup.).  No  doubt  there  is  no  ad- 
mission on  the  face  of  the  bill  of  lading  of  the  condi- 
tion of  the  cargo  when  shipped.  But  the  plaintiffs 
must  show  some  negligence  on  the  part  of  the 
shipowner  before  they  are  entitled  to  recover,  but 
there  is  no  necessity  to  show  the  condition  of  the 
cargo  at  the  time  of  shipment.  Wo  submit  that 
the  respondents  have  satisfied  the  onus  upon  them 
by  showing  the  defective  nature  of  the  ship’s  dun- 
nage, and  if  the  damage  done  to  the  cargo  can  bo 
attributed  to  this  cause,  the  court  should  presume 
that  the  cargo  has  been  shipped  in  good  condition, 
and  then  the  shipowner  will  be  responsible  for  the 
injury  done.  Tho  appellants',  witnesses  alleged 
that  the  ship  was  permanently  dunnage d ; this 
turns  out  to  bo  wholly  untrue,  and,  consequently, 
we  ask  the  court  to  discredit  tho  other  part  of 
their  case,  which  sets  up  that  the  sand  ballast  was 
in  good  condition  and  was  properly  laid  for  tho 
cargo.  It  was  positively  shown  that  there  was  no 
damage  by  sea  water,  and  as  this  damage  was  done 
to  the  cargo  in  the  bottom  of  the  hold,  this  in  itself 
is  enough  to  show  tho  defective  dunnage.  The 
damp  produced  by  the  seawater  would  bo  absorbed 
by  the  cargo,  and  this  was  the  occasiou  of  the 
damage. 

Milward,  Q.C.,  in  roply. 

March  23. — The  judgment  of  the  court  was  de- 
livered by 

Sir  H.  S.  Keating. — This  was  a suit  brought 
by  tho  shipper  of  the  cargo  against  the  shipowner 
to  recover  damages  sustained  bv  tho  cargo  in  con- 
sequence, as  it  was  alleged,  of  improper  stowage. 
The  cargo  consisted  of  some  700  tons  of  cotton 
seed,  loaded  in  bulk  on  board  tho  ship  Ida  at  Port 
Said,  in  Egypt,  to  be  delivered  at  Hull.  The  Ida 
left  Port  Said  on  the  7th  Feb.  1873,  and  arrived 
at  Hull  in  May,  after  a passage  of  nearly  twice  the 
nsnal  length,  in  consequence  of  adverse  winds  and 
stormy  weather.  On  the  unloading  of  tho  cargo 
it  was  unquestionably  in  a very  damaged  condi- 
tion ; a great  part  of  it  had  heated  so  much  that 
it  had  beeomo  almost  charred,  while  a compara- 
tively small  portion,  some  forty  or  fifty  tons,  was 
found  in  a tolerably  sound  condition.  The  case  of 
the  plaintiffs  was,  that  this  cargo  was  shipped  in 
a dry  and  good  condition  at  Port  Said,  and  that 
it  bail  beeomo  damaged  through  improper  stow- 
age. The  case  of  tho  defendants  was,  that  the 
cargo  had  been  shipped  in  a green  state,  and  had 
become  heated  in  consequence,  and  that  the  heat 
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had  been  increased  by  the  unusual  length  of  the 
voyage. 

The  case  was  heard  before  the  learned  judge  of 
the  Admiralty  Court,  who  found  generally  for 
the  plaintiffs,  directing  tho  usual  inquiry  as  to 
damages.  From  this  judgment  tho  defendants 
have  appeuled.  Undoubtedly,  the  question  is  one 
of  fact,  and  their  Lordships  are  always  slow  to  re- 
verse the  judgment  of  tho  court  below  upon  a 
pure  question  of  fact,  when  that  court  has  had  the 
advantage,  which  .they  have  not,  of  hearing  and 
seeing  the  witnesses,  unless  they  come  to  a very 
clear  conclusion  that  the  judgment  was  wrong. 

It  has  boon  contended,  firstly,  on  tho  part  of 
tho  appellants,  that  the  learned  judge  was  wrong 
in  holding,  as  ho  did,  that  the  plaintiffs  had  given 
primd  facie  evidence  that  tho  cargo  was  in  good 
condition  at  the  time  of  its  being  shipped — evi- 
dence calling  upon  the  defendants  to  rebut  it. 
This  was  obviously  a cardinal  question  in  the 
cause,  and  this  finding  may  be  considered  as,  in  a 
great  degree,  tho  foundation  of  tho  judgment.  The 
bill  of  lading  throws  no  light  upon  tho  question, 
the  master  having  written  across  it,  “ ignoroqualita 
is  quant.Ua thereby  preventing  its  constituting 
any  admission  by  him  of  the  state  of  the  cargo,  as 
was  rightly  held  by  the  learned  judge.  It  appears 
that  the  cargo  was  shipped  by  a Mr.  Miami  and 
his  clerk  at  Port  Said,  who  acted  there  as  tho  fac- 
tors of  the  plaintiffs,  who  have  two  houses,  one  in 
London,  the  other  at  Alexandria.  Mr.  Miami  and 
his  clerk  aro  described  by  the  captain  as  having 
superintended  the  lading  of  the  cargo,  and  having 
been  constantly  on  board  the  vessel,  and  they 
must, of  course,  have  been  perfectly  well  acquainted 
with  the  quality  of  the  cargo.  Neither  Mr.  Miami 
nor  his  clerk,  nor  any  witness  from  Port  Said,  was 
| called  by  the  plaintiffs,  or  examined  by  them  on 
| interrogatories;  but  for  tho  purpose  of  proving 
the  condition  of  the  cargo  they  call  Mr.  Liddell, 
who  is  a partner  in  the  plaintiffs’  firm,  and  at  the 
time  of  tho  shipment  of  tho  cargo  was  residing  in 
Alexandria,  a distance  of  125  miles  from  Port 
Said,  and  who  had  never  scon  tho  ship  or  the 
cargo.  This  gentleman,  in  answer  to  a leading 
question  put  to  him  by  the  counsel  for  the  plain- 
tiffs, says  that,  as  far  as  he  knows,  tho  cargo  when 
shipped  was  in  good  condition.  It  appears,  how- 
ever, that  his  means  of  knowledge  consisted  simply 
in  his  having  been  supplied,  as  ho  says,  with  sarn- 
ies of  tbo  cargo  from  Port  Said,  which  samples 
e does  not  produce,  saying  that  they  had  been 
destroyed ; but  ho  does  not  show,  as  indeed  he 
could  not,  that  he  had  examined  those  samples 
with  tho  bulk,  nor  is  any  person  called  who  did 
examine  them  with  tho  bulk,  nor  is  any  evidence 
whatever  given  that  the  samples  which  this  gen- 
tleman alleges  that  he  saw,  and  on  which  he 
founded  his  opinion,  whatever  it  may  he  worth, 
did  fairly  represent  tho  cargo  which  was  shipped. 
The  learned  judge  seems  to  have  been  under  some 
little  misapprehension  with  respect  to  the  evidence 
of  this  witness,  for  tho  learned  judge  observed : 

“ Ho  said,  in  answer  to  a question  whether  the 
cargo  was  shipped  ill  good  condition,  it  was  ; and 
ho  gave  as  his  reason  for  it,  that  he  know  it  was 
from  the  samples  which  ho  had  seen  of  it  at  Port 
Said.”  The  learned  judge  would  appear  to  be 
under  the  impression  that  tho  witness  was  at  Port 
Said  for  some  time  during  tho  loading  of  the 
vessel.  That,  undoubtedly,  was  an  erroneous  im- 
pression, the  witness  not  having  been  nearer,  as 
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far  as  wo  know,  than  Alexandria.  The  learned 
judge  held  upon  this  that  primd  facie  evidence 
was  given  that  the  seed  was  shipped  in  proper 
condition,  subject,  of  course,  to  bo  rebutted  by  the 
evidence  of  the  other  side. 

Their  Lordships  have  come  to  the  conclusion 
that  the  learned  judge  was  wrong  in  holding  that 
tbis  was  primd  facie  evide  .ce  of  the  seed  being 
shipped  in  good  condition.  They  are  of  opinion 
that  no  evidence  whatever  was  given  upon  this 
subject. 

Their  Lordships  collect  from  the  report  of  a 
case  which  has  wen  laid  before  them.  The  Pros- 
perino  Palaxso  (29  L.  T.  Rep.  N".  S.  622 ; 2 Asp. 
Mar.  Law  Cas.  Lr>8),  that,  if  the  learned  judge  had 
come  to  the  conclusion  which  their  Lordships  have 
that  no  evidence  had  been  given  by  the  plaintiffs 
of  the  condition  of  the  cargo  when  shipped,  ho 
would  have  found  for  the  defendants.  Their  Lord- 
ships  cannot,  indeed,  suppose  that  the  learned 
judge  intended  to  lay  down,  as  the  marginal  noto 
to  that  case  represents  him,  that  there  is  a rule  of 
law  which  requires  that  a plaintiff  in  such  a case 
as  this  must  show,  in  the  first  instance,  that  the 
goods  were  shipped  in  good  order  and  condition, 
or  fail  in  his  suit.  Undoubtedly  there  is  no  such 
rule  of  law.  But  their  Lordships  think  that  in 
this  case,  considering  that  the  plaintiffs  must  have 
knhwn  how  material  it  was  to  prove  the  condition 
of  the  cargo,  that  they  abstained  from  calling  wit- 
nesses who  knew  its  condition  and  called  a wit- 
ness who  was  ignorant  of  it,  when  further  it 
appears,  from  evidence  uneonfcradicted.  that  a 
great  number  of  cargoes  arrived  at  this  time  in  a 
heated  and  damaged  condition  from  Tort  Said,  and 
that  this  would  seem  to  have  lieon  a bad  season  for 
seed,  their  Lordships  think  it.  not  too  mnch  to  say 
that  there  nppears  a good  deal  of  reason  to  suspect 
that  this  seed  was  in  a condition  at  the  time  of 
itB  being  shipped  which  would  account  for  its  np- 
earanco  when  unloaded ; and  that  the  plaintiffs, 
aving  failed  to  show  its  condition  on  loading, 
were  bound  to  give  very  clear  and  cogent  evidence 
that  the  damage  which  it  sustained  was  traceable 
to  causes  for  which  the  shipowner  was  responsible. 

The  plaintiffs  have  endeavoured  to  prove  this  in 
the  following  manner:  They  put  forward  a theory 
by  their  witnesses  which  seems  to  have  l>een 
adopted  by  the  learned  judge  to  this  effect,  viz., 
that  sand  ballast  was  used  in  this  vessel,  which  is 
improper,  inasmuch  as  it.  is  liable  to  get  wet  and 
to  commnnicato  wet  to  the  cargo ; thnt  there  was 
no  sufficient  dunnage  between  the  sand  and  the 
cargo ; that  the  sand  wetted  the  lower  portion  of 
the  cargo ; thnt  that  wet  spread  to  other  portions 
of  it,  whereby  the  bulk  became  wet  and  heated, 
and  nil  the  damngo  ensued.  This  appeared  to  be. 
ns  far  as  their  Lordships  are  able  to  understand 
it.  the  original  view  of  the  ease  put  forward  by  the 
plaintiffs.  It  is  now,  indeed,  suggested  by  their 
learned  counsel  that  this  may  not  be  quite  the 
accurate  view;  thnt  it  may  be  that  the  cargo  did 
of  itself  heat  to  some  extent,  being  somewhat 
damp;  that  the  sand  below  may  not  have  been 
completely  wet,  and  may  not  have  eommunicotod 
its  wetness  to  the  cargo  to  any  great  extent  by 
contact;  but  that,  the  cargo  having  heated,  the 
heat  of  the  cargo  would  dry  np  the  moisture  from 
the  sand,  and  thereby  the  damage  which  the  cargo 
would  otherwise  sustain  by  its  beating  would  lie 
increased.  Their  Lordships  have  to  observe  upon 
this,  that  this  view  would  appear  to  open  a new 
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subject  of  inquiry  which  has  not  been  considered 
by  the  learned  judge,  namely,  assuming  some 
damage  to  have  resulted  from  the  defective  state 
of  the  cargo  when  shipped,  and  some  additional 
damage  from  the  wetness  of  the  sand,  how  much 
of  the  damage  was  due  to  the  ono  cause  and  how 
much  to  the  other.  Their  Lordships  have  no  ma- 
terials whatever  for  deciding  such  a question  ; and 
if  there  are  no  such  materials  it  is  entirely  the 
fault  of  the  plaintiffs,  inasmuch  os  they  have 
given  no  evidence  of  the  state  of  the  cargo  when  it 
was  shipped. 

But  both  these  hypotheses  assume  that  the  sand 
was  more  or  less  wet,  and  whether  it  was  so  or  not 
becomes  a very  important  question,  wdiich  it  is 
necessary  to  determine.  It  seems  that  at  the 
bottom  of  the  ship  on  each  side  of  the  keelson, 
which  is  in  itself  some  17in.  wide,  a planking  ex- 
tends to  about  2ft.  Gin.,  making  a kind  of  deck  of 
rather  more  than  Gft.  wide,  and  this  deck  is  about 
2ft.  Gin.  from  the  very  bottom  or  lowest  skin  of 
the  vessel,  and  that  under  it  there  is  what  is  called 
a watercourse ; that  is  to  say,  the  water  courses 
frcclv  backwards  and  forwards  from  stem  to  stem 
under  this  deck.  Some  of  the  witnesses  for  the 
defendant,  called  this  permanent  dunnage;  the 
witnesses  for  the  plaintiff  denied  that  it  was  per- 
manent dnnnage, alleging  that  in  ordertoconslitnte 
permanent  dunnage  it  ought  to  have  exteuded 
further  towards  the  bilges  of  the  vessel.  It  would 
appear  thnt  permanent  dunnage  is  often  found  in 
steamers,  but.  mrelv,  if  ever,  in  merchant  vessels, 
and  that  in  English  merchant  vessels  no  approach 
to  permanent  dunnage  is  usually  to  bo  found.  The 
Ida  is  an  Italian  vessel,  and  undoubtedly  this 
planking  of  Gft.  and  upwards  is  in  the  nature  of 
permanent  dunnage,  and,  ns  far  as  it  goes,  is  an 
advantage.  Above  this  planking,  by  the  account 
of  both  sides,  there  was  a layer  of  sand  some  lOin. 
or  loin,  thick  ; above  that  sand  there  was.  accord- 
ing to  the  evidence  of  the  plaintiffs,  only  ono  layer 
of  matting  between  it  and  the  cargo;  according  to 
the  evidence  of  the  defendants,  there  was  between 
the  sand  nnd  the  cargo  dunnage  in  the  shape  of 
timber  throughout  the  vessel,  and  in  the  middle 
of  the  vessel  some  five  or  six  layers  of  matting 
besides.  On  this  question  there  is  undoubtedly  a 
conflict  of  evidence;  but  it  does  nst  appear  to  their 
Lordships,  in  the  view  which  they  take  of  the  case, 
to  be  necessary  to  decide  on  which  side  the  evi- 
dence on  this  question  preponderates.  It  may  be 
taken  that  there  wns  between  the  sand  and  the 
cargo  at.  least  one  Inver  of  matting. 

[Their  Lordships  here  minutely  examined  the 
evidence  ns  to  the  sand  put  on  bonrd  being  sea 
sand  or  dry  desert  sand,  and  as  to  its  having  got 
wet  during  the  voyage  and  having  communicated 
the  wetness  to  the  cargo,  and  concluded  that  it 
was  dry  desert  sand,  and  that  it  had  not  been 
wetted  in  the  course  of  the  voyage.] 

Their  Lordships  Lave,  therefore,  come  to  the 
conclusion  thnt  the  plaintiffs  have  not  made  out 
their  case  that  the  cargo  suffered  any  damage  in 
consequence  of  the  wetness  of  the  sand,  or  in  con- 
sequence of  improper  stowage. 

Upon  the  hypothesis  that  the  cargo  was  origi- 
nally stored  in  a green  condition,  its  state  on  arrival 
is  accounted  for  simply  and  naturally  without 
having  recourse  to  ingenious  and  far  fetched 
theories.  If  the  cargo  was  in  a green  state,  aa 
several  other  cargoes  appear  to  have  been  which 
wore  shipped  about  the  same  time  from  the  same 
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rt,  it  would  naturally  heat.  Tho  heating  would 
where  it  is  represented  to  be,  principally  in  tho 
middle  whero  the  greatest  bulk  was  collected, 
especially  after  a long  voyage.  The  very  top  of 
the  cargo  is  represented  as  being  to  some  extent 
wet  and  mildewy.  That  would  naturally  result 
from  the  steam  rising  and  becoming  precipitated 
into  water  by  the  coldness  of  the  deck.  Some 
portions  of  the  cargo,  comparatively  small,  about 
tho  extent  of  which  the  witnesses  did  not  quite 
agree,  but  which  portions  are  put  at  the  highest  as 
between  six  aud  seven  tons  lying  immediately  on 
the  sides  of  the  vessel,  appear  to  have  been  wetted 
by  salt  water.  They  stuck  to  the  sides,  they  pre- 
senter all  the  appearance  of  having  been  wetted  by 
salt  water,  and  they  are  what  the  witnesses  called 
sea  damaged.  But  these  portions  of  tho  cArgo 
were  not  immediately  above  the  sand  whero  tho 
wettest  part  of  the  cargo  might  be  expected  to  be 
found  if  the  wet  had  been  originally  derived  from 
the  sand,  but  upon  the  sides  of  the  vessel,  and  with 
respect  to  this  there  is  no  serious  conflict  of  evi- 
dence. It  may  bo  here  observed  that  the  learned 
judge  appears  to  have  fallen  into  some  misappre- 
hension upon  this  subject,  for  he  treats  the  portion 
of  the  cargo  actually  sea  damaged  as  that  which 
was  at  tho  bottom  of  the  cargo  and  in  contact  with 
tho  sand.  If  that  had  been  so,  tho  caso  might 
have  presented  a somewhat  different  aspect;  but 
from  tho  evidence  of  several  of  the  witnesses,  more 
especially  of  Mr.  Bee,  tho  witness  for  the  plaintiff, 
it  is  manifest  that  that  is  not  so.  Bee  gives  very 
distinct  evidence  upon  this  subject.  Ho  says  some 
of  the  seed  was  wet  and  it  was  wet  at  tho  sides, 
and  he  subsequently  represents  the  wet  part  ns 
going  all  up  the  Bides  and  to  a certain  extent  ad- 
hering to  the  sides  ; and  he  says  they  cleared  that 
away  and  took  it  out  into  baskets.  The  learned 
judge  nppoars  to  have  been  misled  by  an  expres- 
sion which  fell  from  one  of  the  witnesses,  Watson, 
who  looked  down  into  the  hold  of  tho  vessel  when 
the  unloading  was  nearly  completed,  and  speaks  of 
seeing  some  six  or  Beven  tons  lying  at  the  bottom 
of  the  vessel  which  he  supposes  to  have  boon  thero 
originally ; but  this  was  dearly  a mistake,  as  ap- 
pears from  tho  evidence  of  Bee  and  of  several  other 
witnesses,  and  in  fact  from  all  tho  evidence  on  both 
sides.  The  damage  to  this  small  portion  of  the 
cargo  is  ascribed  by  tho  witnesses  on  both  sides  to 
small  leaks  which  the  nhip  had  sprung  when 
straining  in  heavy  weather,  and  is  not  a descrip- 
tion of  damage  for  which  the  shipowner  would  bo 
liable. 

Under  these  circumstances,  their  Lordships 
have  come  clearly  to  the  conclusion  that  the  plain- 
tiffs have  failed  to  make  out  their  case.  They 
have  failed  to  launch  their  case  by  primd  facie 
evidence  of  the  condition  of  the  cargo,  and  they 
have  certainly  not  adduced  any  evidence  at  all 
conclusive,  or  even  cogent,  for  the  purpose  of 
showing  that  the  damage  which  tho  cargo  sus- 
tained on  the  voyage  was  due  to  the  fault  of  the 
shipowner. 

Under  these  circumstances,  their  Lordships  will 
humbly  advise  her  Majesty  that  the  judgment  of 
the  court  below  be  reversed,  and  tho  appellants 
must  have  the  costs  in  the  court  below  and  in  this 
appeal. 

Solicitor  for  tho  appellants,  Thomas  Cooper. 

Solicitors  for  the  respondents,  Hollams , Son, 

and  Coioard. 


ON  APPEAL  FROM  TIIE  HIGH  COURT  OP  ADMIRALTY 
OP  IRELAND. 

March  24  and  25,  and  April  24,  1875. 

(Present : The  Right  Hons.  Sir  J.  W.  Colvile,  Sir 
Barnes  Peacock,  Sir  Montague  E.  Smith,  and 
Sir  R.  P.  Collier.) 

Miedbrodt  v.  Fitzsimon. 

The  Emmons. 

Breach  of  contract  of  carriage  of  goods — Charter- 
party — Bill  of  lading — Detention  of  cargo  by 
master — Lien — Freight  and  general  average,  token 
due — Demurrage — Merchant  Shipping  Act  Amend- 
ment wief  1362  (25  $ 26  Viet-  c.  63),  ss.  67,  et  seq. — 
Landing  and  warehousing  goods— -Slop  order  for 
excessive  amount — Duty  and  liability  of  master. 

Where,  by  a charter-party  and  bill  of  lading,  freight 
is  “ to  be  paid  on  unloading  and  right  delivery  of 
the  cargo,"  the  master  having  a lien  by  common 
law  for  freight  and  general  average , and  a lien 
by  contract  for  demurrage,  the  payment  of  the 
freight  and  the  delivery  of  the  goods  arc  concur- 
rent acts  in  which  all  that  is  required  from  the 
owner  of  the  cargo  is  readiness  and  willingness 
to  pay  at  the  time  of  delivery  ; and  before  paying 
any  sum  for  general  average , the  owner  of  cargo 
is  entitled  to  be  satisfied  that  the  amount  claimed 
is  the  result  of  a proper  adjustment ; and  if  the 
owner  of  cargo  on  arrival  of  the  ship  in  port,  aud 
before  discharge, ref  uses  to  pay  the  amount  claimed 
far  freight  and  general  average  before  the  amount 
due.  is  finally  ascertained,  but  offers  to  pay  a 
large  proportion  of  the  freight,  and , there  being 
no  doubt  as  to  his  solvency,  to  sign  an  average 
bond  for  the  payment  of  the  general  when  ascer- 
tained, but  the  master,  nevertheless,  insists  upon 
retaining  the  cargo  on  board  ship  until  his  lien 
for  freight  and  general  average  is  satisfied,  deten- 
tion by  the  master  is  not  wrongful,  but,  quaere,  can 
he  impute  the  delay  in  the  discharge  to  the  owner 
of  cargo  or  claim  for  demurrage  on  that  ground  ? 

To'  justify  the  master  of  a ship  in  landing  or 
warehousing  a cargo  under  the  Merchant 
Shipping  Act  Amendment  Act  1862  (25  Sf  26 
Viet.  c.  63),  8.  67,  by  which  it  is  enacted 
that  where  the  owner  of  goods  imported  "fails 
to  land  and  take  delivery  thereof \ and  to 
proceed  therewith  with  all  convenient  speed"  by 
the  time  named  in  the  charter-party,  «5'c.,  "the 
shipowner  may  land  and  unship  the  said  goods  ” 
and  warehouse  them,  it  is  not  necessary  that  the 
failure  of  the  owner  of  cargo  should  be  a " wilful 
default " in  landing,  tyc.,  but  the  master  is  at 
liberty  to  land  the  goods  whenever  the  delivery  of 
them  to  the  owner  within  the  pro/n?r  time  has  been 
prevented  by  circumstances,  whether  the  latter  is 
or  is  not  to  blame. 

The  provisions  of  the  Merchant  Shipping  Act 
Amendment  Act  1862  (««.  67  and  68),  giving  power 
to  a ■ master  to  land  and  warehouse  a cargo,  and 
give  notice  of  his  lien  to  the  warehouseman,  enable 
the  master  to  retain  his  lien , but  do  not  extend  it 
to  charges  not  due  at  the  time  of  landing,  and  if 
the  master  wilfully,  and  for  the  purpose  of  ex- 
acting from  the  cargo  owner  charges  for  which 
he  has  no  lien,  places  upon  the  goods  a stop  order 
for  an  excessive  amount,  which  the  cargo  owner  is 
compelled  to  pay  before  he  can  obtain  his  goods, 
the  landing  and  detention  of  the  goods  for  that 
amount  is  a wrongful  act,  for  which  the  owner  of 
cargo  may  recover. 

Whew  a master  lands  and  warehouses  goods  under 
the  Merchant  Shipping  Act  Amendment  Act  1862, 
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and,  to  preserve  his  lien  for  freight  and  general  f freight  due  for  the  transportation  thereof,  and  to 
average,  places  on  them  a stop  order  for  the  [ sigu  an  average  statement  according  to  the  usual 
amount*  claimed,  and  one  of  those  amounts  is  ; and  accustomed  course  of  business;  but  the  master 
paid  by  the  cargo  owner,  it  becomes  the  duty  of  ‘ stated  that  he  had  no  such  statement,  and  refused 
the  master  to  reduce  the  stop  order  to  the  amount  i to  deliver  the  cargo  to  the  plaintiff.  That  subse- 
for  which  he  can  after  such  payment  reasonably  I quently  to  the  last-mentioned  interview,  tho  said 
claim  a lien,  and  his  refusal  to  do  so  amounts  to  I master  demanded  an  excessive  and  improper 
a wrongful  detention  of  the  cargo.  I amount  from  tho  plaintiff  as  his  average  contribu- 

Somble,  that  a master  is  not  liable  merely  because  I tion,  and  refused  to  deliver  the  cargo,  though 
he  lands  and  warehouses  goods  under  a stop  order  \ frequently  required  to  do  so  by  the  plaintiff,  until 
for  a sum  in  excess  of  the  amount  due  to  him  if  the  same  and  freight  and  other  charges  were  paid 
fie  bond  fide  claims  a lien  for  that  sum.  j by  the  plaintiff.  That  the  plaintiff  tendered  the 

This  was  an  appeal  from  a decree  of  the  Court  of  amount  of  freight  and  charges  properly  payable  by 
Appeal  in  Chancery  in  Ireland,  reversing  a decree  him  in  respect  of  the  said  cargo  to  the  said  master, 
of  tne  High  Court  of  Admiralty  of  Ireland.  who  declined  to  receive  tho  same  or  to  deliver  the 

The  cause  was  instituted  in  the  High  Court  of  said  cargo.  That  the  plaintiff  repeatedly  demanded 
Admiralty  in  Ireland,  under  the  37fch  section  of  tho  delivery  of  tho  said  cargo,  and  was  alwnys 
the  Admiralty  Court  (Ireland)  Act  1867  (30  & 31  j ready  and  willing  to  pay  all  sums  properly  payable 
*Vict.  c.  114),  by  James  Charles  Fitzsimon,  mer*  by  him,  and  offered  and  teudered  the  same  to  the 

eh&nt,  of  Dublin,  in  rem,  against  the  ship  Knergic,  master,  but,  notwithstanding,  the  master  impro- 

to  recover  damages  for  breach  of  contract  in  re-  perly  and  unlawfully  refused  to  deliver  the  said 
spect  of  the  non-dclivcry  of  certain  goods  belonging  cargo  to  the  plaintiff,  and  landed  and  warehoused 
to  the  respondent  (plaintiff),  and  carried  into  the  ; the  same,  and  gave  a notice  in  writing  to  the 
port  of  Dublin  in  the  Energie.  An  appearance  warehouse  owners  that  the  said  cargo  should  re- 

was  entered  in  the  cause  by  Wilhelm  Gustav  i main  in  their  hands,  subject  to  a claim  by  the 
Miedbrodt,  the  master  of  the  Energie.  j said  master  of  22001.  for  charges  alleged  to  be 

The  respondent’s  (plaintiff’s)  petition  in  the  High  j payable  thereon,  and  the  said  notice  was  not. 
Court,  alleged  thaton  the  8th  Oct.  1872,  % charter-  : thereafter  withdrawn  by  the  said  master.  That 
party  was  entered  into  between  the  owner  of  the  tho  plaintiff  alleged  tho  said  landing  and  ware* 
Energie  end  one  H.  W.  1 Maw,  as  agent  for  Joseph  j housing  of  the  said  cargo  was  wholly  illegal,  and 
l)owson  and  Co.,  of  London,  l»y  which  charter-party  that  even  if  the  same  were  legal,  the  nmount 
it  was  agreed  that  the  said  ship  should  load  at.  . claimed  by  the  said  notice  was  grossly  in  excess 
Momel  a full  and  complete  cargo  of  fir  timber,  and  | of  all  charges  to  which  tho  said  master  was  then 
should  carry  the  same  to  Dublin,  and  there  deliver  j entitled.  That  various  offers  and  tenders  wore 
on  being  paid  freight  at  the  rate  of  11.  per  load  of  J made  by  and  on  behalf  of  the  plaintiff  to  the 
fifty  cubic  feet,  calliper  measure,  the  usual  perils  I master  in  order  to  enable  the  plaintiff  to  obtain 
excepted,  the  freight  to  he  paid  on  unloading  and  the  said  cargo,  but  notwithstanding  the  same  the 
right  delivery  of  the  cargo,  the  cargo  to  be  received  master  refused  to  release  the  said  rargo,  except  on 
at  the  port  of  discharge  in  fourteen  running  days,  terms  of  the  plaintiff  paying  the  said  sum  of 
and  if  she  were  longer  detained  through  any  act  of  2260/.,  and  the  plaint  iff  lmd  been  obliged  to  pay 
the  receivers,  tho  captain  to  be  paid  61.  n day  dc-  and  hud  paid  tho  said  Bum  to  the  warehouse 
murroge  for  each  and  every  day  tho  vessel  was  owners  to  obtain  the  said  cargo.  That  by  reason 
detained  over  and  above  the  stipulated  laying  days,  of  tho  aforesaid  breaches  of  duty  and  breaches  of 
tho  captain  to  have  an  absolute  lien  on  cargo  for  ! contract  on  the  part,  of  the  master  of  the  Energie 
all  freight  and  demurrage.  That  the  cargo  was  the  plaintiff  sustained  heavy  losses.  And  the 
duly  shipped  by  the  said  U.  W.  Flaw  at  Alemel,  petition  concluded  by  praying  tho  judge  to  pro- 
and  the  master  signed  a bill  of  lading  for  the  same,  nounce  for  the  damage  proceeded  for,  and  to  con- 
whereby  he  undertook  to  deliver  the  same  at  the  demn  tho  Energie  nnd  her  bail  therein,  and  in 
port  of  Dublin  (the  usual  perils  excepted),  unto  costs,  and  if  necessary  to  refer  tho  amount  of  the 
order  or  assigns,  tho  freight  to  be  paid  for  the  said  dnmnge  to  the  registrar  assisted  by  merchants, 
goods  and  other  conditions  as  per  charter-party.  The  answer  of  the  appellant  (defendant)  set 
That  tho  said  II.  W.  Flaw  duly  indorsed  the  said  out  the  facts  at  length,  averred  that  the  sum  de- 
bill of  lading  to  the  plaintiff,  to  whom  tho  pro-  mnndcd  for  average  was  12211.  2*.  11(2.,  and  that 
perty  in  the  said  cargo  thereby  passed  ; and  that  the  average  statement  adjusting  such  sum  as  pay- 
the  plaintiff  then  was  and  continued  to  be  the  owner  able  by  tho  respondent  had  been  made  up  by 
of  the  said  cargo.  That  the  Energie  having  sustained  competent  average  adjusters  at  Lloyd’s  upon  a 
some  damage  during  her  voyage  with  the  said  valuation  of  the  ship,  freight,  and  cargo,  estimated 
cargo  from  Metnol  to  Dublin,  the  master  was  obliged  by  competent  parties  at  Copenhagen,  the  port  of 
to  cut  away  her  masts,  and  the  said  vessel  was  average,  and  that  the  said  sum  was  properly  due 
brought,  into  Copenhagen  in  a disabled  condition,  to  the  plaintiff  in  respect.oF  tho  said  average;  that 
to  bo  refitted,  and  that,  to  secure  the  expenses  of  the  plaintiff  did  not  at  any  time  tender  the  amount 
the  repairs  effected,  a bottomry  bond  was  executed  of  charges  and  freight  properly  due  by  him  in  re- 
fora largo  amount  by  the  >uid  master.  That  after  spect  of  the  said  cargo,  and  tho  defendant  never 
the  repairs  were  completed,  the  said  vessel  again  at  anytime  demanded  nn  excessive  or  improper 
proceeded  on  her  voyage,  and  nr  rived  in  Dublin  on  amount;  that,  inconsequence  of  being  unable  to 
the  15th  April  1875.  That  on  that  date  the  master  obtain  a settlement  from  the  plaintiff,  tho  defen- 
colled  upon  th**  plaintiff  and  informed  him  that  dnnt,  on  the  3rd  Hay,  and  after  the  expiration  of 
there  was  a claim  on  fool  of  I bo  said  bottomry  the  running  days  named  in  the  charter-party  for 
bond,  and  that  until  it  was  settled  he  conld  not  the  discharge  of  tho  cargo,  commenced  to  dis- 
dcliver  the  cargo.  That  tho  plaintiff  thereupon  charge  the  cargo  nnd  landed  the  same  in  tho 
required  the  said  master  then  to  deliver  the  said  Custom  House  Docks,  being  the  cheapest  nnd  host 
cargo  to  him,  and  the  plaintiff  offered  to  pay  the  l place  for  the  purpose,  and  a notice  was  given  to 
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the  waiehouso  owners  that  the  said  goods  were  to 
remain,  subject  to  a lien  for  2200/.  for  freight  and 
other  charges,  payable  by  the  owner  of  the  liner gie, 
which  sum  of  22002.,  wa3  an  estimate,  as  near  as 
possible,  of  the  amount  that  would  be  due  by  the 
plaintiff  when  the  cargo  was  discharged,  and  was 
not  grossly  in  excess  of  all  the  charges  to  which 
the  defendant  was  entitled.  The  answer  in  sub- 
stance set  up  that  the  appellant  laid  a lien  for 
freight,  general  average,  demurrage,  and  other 
charges  which  the  respondent  did  not  satisfy,  and 
that  he  warehoused  the  cargo  under  a stop  order 
for  a sum  sufficient  to  discharge  this  lien. 

The  pleadings  were  thereupon  concluded.  The 
cause  came  on  for  hearing  before  the  High  Court 
in  Dec.  1873,  and  evidence  was  given  on  both 
sides.  The  facts  proved  (as  given  in  the  judg- 
ment of  the  Judicial  Committee)  were  as  follows  : 

“ As  to  the  principal  facts  in  the  cause,  there  is 
little  or  no  dispute.  The  vessel  was  chartered  at 
Merael  on  the  8th  Oct.  1872  by  the  agent  of 
Joseph  Dawson  and  Co.,  of  Loudon,  who  shipped 
thereon  a full  cargo  of  fir  timber,  to  bo  delivered 
at  the  port  of  Dublin  under  a bill  of  lading,  dated 
the  lith  Nov.,  and  duly  indorsed  to  the  plaintiff, 
the  owner  of  the  cargo.  This  bill  of  lading  describes 
the  timber  by  running  feet,  but  makes  the  freight 
payable  ‘as  per  charter-party;*  and  under  the 
latter  instrument  freight  is  to  be  calculated  * per 
loud  of  fifty  cubic  feet,  calliper  measure.'  The 
vessel  encountered  severe  weather  in  the  Baltic, 
and  had  to  put  into  Copenhagen  for  repairs,  for 
the  expenses  of  which  the  muster  passed  a bot- 
tomry bund  for  29752.,  payable  at  or  before  the 
expiration  of  three  duys  alter  the  safe  arrival  of 
the  ship  in  Dublin,  and  hypothecating  ship,  cargo, 
and  freight.  The  validity  of  this  bottomry  bond 
is  not  disputed.  A general  average  statement  was 
udjuated,  by  which  the  sutn  of  1221/.  2s.  lid.  was 
charged  against  the  cargo.  The  ship  arrived  in 
Dublin  on  the  15th  April  1873. 

“ There  is  some  dispute  as  to  what  then  took 
place.  The  plaintiff  by  his  petition  (paragraph  5) 
alleges  that  on  that  day  the  master  called  upon 
him  and  informed  him  of  the  claim  on  the  foot  of 
the  bottomry  bond,  and  that  until  it  was  settled 
he  could  not  deliver  the  cargo.  But  in  hia  evi- 
dence he  says  this  statement  in  his  pleading  is  in- 
correct ; tlmt  the  master  called  upon  him  on  the 
Kith,  and  promised  to  commence  delivery  on  the 
following  day,  but  on  the  17th  infused  to  do  so, 
on  the  ground  that  he  had  received  orders  from 
the  slap’s  agents  in  Loudon  (Messrs.  Hoffman  and 
Co.)  not  to  deliver  until  he  should  receive  further 
directions  from  them,  there  beiug  a charge  on  the 
cargo.  The  master’s  evidence  supports  the  state- 
ment in  the  petition.  Certain  however  it  is,  that 
on  the  18th  the  master  called  on  the  plaintifi'  with 
a telegram  of  that  date,  received  from  Messrs. 
Hodman  and  Co.,  which  is  in  these  words: — 

* Average  statement  ready.  Not  amount  due  from 
cargo  1221/.  2$.  lid.  Ask  receivers  whether  they 
wish  statement  sent  to  Dublin  or  delivered  here. 
We  must  have  this  money  to  pay  bottomry  before 
discharging  commences.'  And  then  at  least,  if  not 
before,  the  master  seems  distinctly  to  have  claimed 
a right  of  lien  on  the  cargo  for  the  amount  due  for 
general  average. 

“ The  plaintiff  appears  to  have  referred  this . 
question  of  general  average  to  his  Loudon  agents, 
Messrs.  Tagart,  Boy  sou,  and  Slee,  who  submitted 
it  to  the  underwriters. 


“ Between  the  18th  April  and  the  1st  May  some 
correspondence  went  on  between  the  plaintiff  and 
the  master  in  Dublin  and  their  respective  agents 
in  London.  In  Dublin  the  plaintiff  writes  on  the 
28th  April  to  the  master : * Wo  havo  got  a tele- 
gram from  London  stating  that  your  claim  will 
be  paid,  and  there  is  nothing  to  prevent  your  dis- 
charging oar  cargo,  and  wc  are  ready  to  sign 
average  bond,  as  you  were  told  on  Saturday,  so  we 
now  hold  you  accountable  for  any  loss  sustained 
by  ns  by  non-delivery  of  the  cargo.’  In  London, 
on  the  29th  April,  Messrs.  Hoffman  and  Co.,  in 
answer  apparently  to  a similar  application  from 
Messrs.  Tagart,  Boy  son,  aud  Slee,  write  as  fol- 
lows : ‘ It  is  quite  correct  that  Capt.  Miedbrodt 
will  not  discharge  until  he  receives  our  instruc- 
tions, aud  those  instructions  we  cannot  give  him 
until  the  amount  duo  from  the  cargo  is  paid  to 
enable  us  to  discharge  the  bottomry  bond,  because 
by  that  document  all  the  interests  aro  hypothe- 
cated to  the  bottomry  holder. 

“Aud  on  the  GOth  April  the  master  writes  to 
the  plaintiff,  reminding  uim  that  the  days  allowed 
by  the  charter-party  for  taking  delivery  of  tho 
cargo  have  expired,  giving  notice  that  if  the  con- 
ditions precedent  necessary  to  delivery  are  not 
complied  with  within  twenty-four  hours,  he  will 
laud  the  cargo  at  the  risk  aud  expense  of  the 
plaintiff,  retaining  his  lien  thereon,  and  claiming 
demurrage  * at  fit.  per  day,  os  per  charter-party, 
for  every  day  thut  may  now  elapse  before  cargo  is 
out  of  the  ship.’ 

“ Thus  matters  stood  ou  the  1st  May,  when  Mr. 
Harper,  a member  of  the  firm  of  Hoffman  and 
Co.,  arrived  in  Dublin.  He  saw  the  plaiutiff  on 
that  day,  aud  eudeavoured  to  come  to  a settlement 
with  him.  He  began  by  claiming,  as  sums  for  which 
there  was  a lien  ou  the  cargo,  1221/.  2s.  lid.  for 
general  average,  and  ubout  700/.  for  freight.  The 
plaintiff  disputed  both  items.  Calculating  the 
freight  according  to  the  running  feet  mentioned 
in  the  bill  of  lading,  he  made  it  only  (371/ ; aud  he 
complained  that  in  the  average  statement  the 
cargo  had  been  valued  at  2G8G/.,  whereas  its  in- 
voice price  was  but  u little  above  2000/.,  and  the 
sum  for  which  it  was  insured  only  23001.  There- 
upon Mr.  Harper  agreed  to  calculate  the  average 
payable  by  cargo  upon  the  last-mentioned  sum, 
reducing  its  utnuuni  to  113G/.  2s.  Ad. ; and,  after 
some  further  discussion,  offered  to  release  the 
cargo  ou  the  payment  of  1800/.  aud  the  execution 
of  an  agreement  that  if  he  should  have  received 
too  much  or  too  little,  tho  error  should  be  made 
good  to  the  sufferer.  The  plaiutiff  not  assenting 
to  those  terms,  offered  to  write  a cheque  for  1700/, 
aud  afterward-  increased  his  offer  to  1750/. ; but 
Mr.  Harper  declined  to  take  less  than  the  1800/., 
and  thus,  unfortunately  for  both  parties,  the  nego- 
tiation went  off  on  this  question  of  50/.  more  or 
less.  If  the  plaiutiff  had  paid  the  1800/.  he  would 
have  got  delivery  of  his  cargo  on  the  payment 
of  less  than  in  the  event  proved  to  be  actually  due 
from  him ; aud  if  the  other  party  had  taken  the 
1750/.  they  would  have  succeeded  to  thut  extent 
in  their  object  of  being  put  iu  funds  to  meet  the 
bottomry  bond,  although  their  right  to  call  upon 
the  pluintiff  for  present  payment  of  so  large  a 
sum,  whilst  the  bond  was  outstanding  and  unpro* 
dneed,  and  tho  precise  amount  of  freight  had  not 
been  ascertained  by  measurement,  was  question* 
able.  Neither  party,  therefore,  evinced  much 
prudence  iu  rendering  this  attempt  to  compromise 
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abortive.  It  is  not,  however,  necessary  for  their 
Lordships  to  say  which  was  on  this  occasion  the 
less  reasonable.  They  have  only  to  determine 
whether  the  master,  by  his  subsequent  acts,  in- 
curred a legal  liability  enforceable  ir.  this  action. 

“ On  the  3rd  May  the  master,  notwithstanding 
a letter  from  the  plaintiff  of  that  date,  offering  to 
pa}'  the  proportion  of  the  average  falling  on  the 
cargo  in  full,  and  to  give  security  for  the  freight, 
proceeded  to  discharge  the  cargo,  and  place  it  in 
the  custody  of  the  Port  and  Docks  Board,  under 
the  67th  and  68th  sections  of  the  Merchant  Ship- 
ping Act  Amendment  Act  1862  (25  & *26  Viet, 
c.  63),  putting  upon  it  a atop  order  for  the  sum  of 
2200/.  The  delivery,  though  begun  on  the  3rd, 
was  not  completed  until  the  16th  May. 

“ In  the  meantime  the  following  correspondence 
took  place  between  Messrs.  Waltons,  Bubb,  and 
Walton,  acting  as  the  solicitors  of  the  plaintiff  in 
London,  and  Messrs.  Hoffman  and  Co.  The  for- 
mer wrote  on  the  5th  May : * We  cannot  uuder- 
stand  that  you  represent  both  the  shipowner  and 
the  bottomry  bondholder,  and  if  this  is  so  there 
will  be  no  difficulty.  Please  let  us  know  how  this 
iB,  and  what  amount  you  claim  from  the  cargo  on 
behalf  of  your  respective  clients.  Our  clients  are 
quite  prepared  to  pay  the  freight  on  delivery  of  the 
cargo,  but  wo  understand  that  the  master,  pro- 
fessing to  act  under  your  instructions,  is  refusing 
to  deliver  unless  the  whole  freight  is  paid  before 
delivery.  Please  see  to  this.’  And  in  answer  to 
this  Messrs.  Hoffman  and  Co.,  in  a letter  of  the 
6th  May,  after  expressing  their  satisfaction  that 
the  matter  had  got  into  the  hands  of  those  who  were 
capable  of  understanding  the  positiou  of  the  pro- 

nefcors  of  the  cargo,  ana  stating  that  the  lay  days 

aving  expired,  and  every  means  having  been 
tried  whilst  they  were  running  to  induce  the  pro- 
prietors of  the  cargo  to  pay  the  amount  due  from 
them,  the  cargo  was  then  being  landed  by  the 
captain  in  the  Custom  House  Docks,  say.  4 The 
claims  we  make  upon  the  cargo  are : First, 
1221/.  2#.  lid.,  contribution  to  average  charges,  as 
per  Messrs.  Hopkin’s  statement  ’ (thereby  re- 
verting to  their  original  claim);  ‘secondly,  770/. 
for  freight,  demurrage,  and  landing  charges  ; and 
on  payment  to  us  of  these  two  sums  we  are  willing 
to  give  a guarantee  that  shall  be  made  satisfactory 
to  you  tor  the  subsequent  adjustment  of  either  of 
the  amounts  by  the  repayment  by  us  of  any  sur- 
plus if  it  should  afterwards  appear  that  such  has 
been  paid  us.’ 

“ Nothing  appears  to  have  come  of  this  cor- 
respondence until  the  12th  May,  when  the  claim 
for  general  average  contribution  was  settled  by  a 
payment  to  Messrs.  Hoffman  and  Co.  in  London 
of  1136/.  2$.  Ad.,  upon  the  terms  expressed  in  the 
following  receipt,  which  was  signed  by  Hoffman 
and  Co.,  as  agents  for  tbo  master  and  shipowners, 
and  also  as  holders,  or  agents  for  the  holders,  of 
the  bottomry  bond : 

Received  from  Means.  Fitzaimon  and  Son  the  sum  of 
1136/.  2k.  -id.,  in  fall  satisfaction  and  discharge  of  all 
claims  against  the  cargo  per  Energit  , for  genera!  average 
or  special  charges,  as  per  statement  of  Mr.  Manley  Hop. 
kins,  the  contributory  value  of  the  said  cargo  being 
takeu  at  23U0/.  instead  of  2606/.,  and  alto  in  full  satis- 
faction and  discharge  of  all  claims  against  the  cargo 
under  the  bottomry  bond,  which  is  to  be  liquidated  by 
the  shipowner. 

“The  plaintiff,  having  been  advised  of  this  pay- 
ment in  London  through  his  solicitors  in  Dublin, 
on  tho  13th  May,  offered  to  lodge  with  the  Port 


and  Docks  Board  the  full  sum  of  770/.,  being  the 
amount  of  the  claim  made  by  tho  letter  of  the 
6th  May,  exclusive  of  that  for  general  average 
contribution;  but  this  offer  was  expressly  made 
under  protest,  for  the  purpose  of  obtaining  the 
cargo,  and  with  notice  to  t he  board  not  to  part 
witu  tbo  money  lodged  until  tho  plaintiff  should 
take  the  necessary  steps  to  compel  the  refunding 
of  tho  same.  The  board  declined  to  deliver  the 
cargo  uutil  the  stop  order  for  2200/.  had  been 
withdrawn,  or  that  sum  lodged. 

“ Upon  this  tho  plaintiff  appears  to  have  taken 
simultaneous  action  in  London  and  in  Dublin.  In 
London,  on  the  14-th  May,  Messrs.  Waltons,  Bubb, 
and  Waltons  wrote  to  Messrs.  Hoffman  and  Co. 
as  follows:  * We  have  a letter  from  Dublin  com- 
plaining that,  although  our  clients  have  offered  to 
deposit  with  the  Port  and  Docks  Board,  or  to 
tender  under  protest  770/.,  being  the  arnouut 
claimed  by  you  for  freight  charges,  &c.,  the  board 
refused  to  deliver  the  cargo,  ou  the  ground  that  it 
is  stopped  by  you  for  2200/.,  and  that  they  can 
accept  nothing  short  of  that  sum.  From  this  we 
assume  that  you  have  not  advised  the  payment  of 
the  general  average,  and  we  shall,  therefore,  be 
glad  if  you  will  instruct  the  board  by  wire  to 
deliver  on  the  770/.  being  deposited.’  Messrs. 
Hoffman  and  Co.’s  answer  to  this  communication 
was  written  on  tho  15th,  and  was  in  the  following 
terms : 4 In  reply  to  your  note  of  yesterday,  we 
can  only  say  that  this  matter  must  now  take  its 
course,  as  we  fear  that  we  are  not  justfied  in  in- 
terfering now  with  tho  original  stop.* 

" Iu  the  meantime  tho  plaintiff; s solicitors  in 
Dublin  had  served  the  master  of  the  vessel,  ou  the 
14th  May,  with  a notice  in  these  terms  s 
Ou  behalf  of  Messrs.  James  Fitzsimon  and  Sons,  timber 
merchants,  Dublin,  we  hereby  require  you  to  attend  at 
tho  office  of  Mr.  Thnrgood,  huperin  tendon  t of  tho  Custom 
House  Dock,  Dublin,  to-morrow  at  twelve  o'clock  noon, 
at  which  time  and  place  wo  shall  pay  yon  the  sum  of 
67li.  16#.  4d.r  bciug  tho  amount  due  by  Messrs.  Fit*- 
turnons  for  freight  of  goods  brought  to  Dublin  by  the 
ship  Eiieryie,  or  such  fnrther  sum  as  yon  shall  show  ni 
to  be  duo  for  freight,  only,  and  wo  shall  pay  such  sum  on 
your  releasing  tho  cargo  of  the  Bhip  Energie,  so  that 
Messrs.  Fitzsimou^  may  remove  the  some. 

The  master  and  Mr.  George  Fottrell,  one  of  tho 
plaintiff’s  solicitors,  did  meet  at  the  place  and 
time  appointed.  There  is  some  discrepancy  in 
their  evidence  as  to  what  then  took  place.  The 
muster's  statement  is,  4 That  Mr.  Fottrell  had  a 
bundle  of  notes  iu  his  hand.  He  offered  me  some 
money,  but  I cannot  say  how  much.  They  asked 
me  what  more  1 wanted?  I said,  demurrage  and 
expenses,  and  showed  them  the  telegram  from 
Hoffman,  which  1 received  on  the  15th,  telling  tne 
to  take  any  money  I could  get,  hut  not  to  release 
the  cargo  until  tho  charges  should  bo  paid.’  Mr. 
Fottrell  says  : ‘The  master  said  that  he  would  be 
happy  to  receive  the  money,  hut  that  he  would 
not  release  tho  cargo.  He  would  not  take  the 
money  on  the  terras  I offered  it ; hut  ho  showed  » 
telegram  which  he  had  from  Hoffman  in  these 
words  : Receive  any  money  you  can  get,  hut  don't 
release  the  ship.*  This  telegram  is  not  produced. 
Looking  at  the  evidence  by  the  light  thrown  upon 
it  by  the  correspondence,  their  Lordships  have 
come  to  the  conclusion  that  the  plaintiff  was  wil- 
ling to  pay  what  was  demanded  for  freight,  though 
possibly  under  protest  ns  to  anything  in  excess  of 
671/.  10#.  4 d. ; and  that,  on  the  other  hand,  tbo 
master,  acting  under  instructions  from  Messrs. 
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Hoffman  and  Co.,  would  not  release  the  cargo  ex* 
cept  upon  payment  not  only  of  freight  but  of  the 
sums  claimed  for  demurrage  and  other  charges ; 
the  whole  probably  amounting  to  the  sum  of 
830/.  5/».  7 <L,  as  shown  by  the  subsequent  letter  of 
the  20th  May,  and  the  account  therein  referred  to. 

“The  result  was,  that  the  interview  having 
proved  infructuous,  the  present  action  was  com- 
menced on  the  same  day,  viz.,  the  loth  May. 

“The  only  other  tacts  which  require  mention 
are,  that  on  the  21st  May  the  plum  tiff:  paid  the 
22u0 2.  to  the  Port  and  Docks  Board,  and  obtained 
delivery  ot  his  cargo ; that  at  the  same  time  he 
served  the  board  with  a letter,  in  which  he  ad- 
mitted the  sum  of  Toll.  3s.  3 \d.  (the  then  ascer- 
tained amount  of  freight)  to  be  payable  to  tho 
shipowners,  but  required  them  to  retain  the  balance, 
pursuant  to  the  provisions  of  the  72nd  section  of 
the  Merchant  shipping  Act ; that  ou  tho  ‘28th 
May  the  Muster  expressed  his  willingness  to  re- 
ceive (as  ho  afterwards  received)  tho  amount  thus 
admitted  to  be  due  for  freight,  intimating,  however, 
his  intention  to  tuko  proceedings  against  tho 
plaituiil  for  the  recovery  of  the  difference  between 
that  sum  and  tho  830t.  5*.  7 d.t  and  to  give  the 
Port  and  Docks  Board  the  statutory  notice  of  the 
institution  of  such  proceedings ; but  tbat  ulti- 
mately, and  about  the  8th  July,  tho  plaintiff  did 
receive  the  whole  balance  of  tho  2200/.,  being 
1108/.  10*.  8£t2.,  the  shipowners  having  apparently 
determined  to  waiver  their  alleged  lieu  on  the 
fund,  and  to  present  their  remedy  agaiust  the 
plaintiff' for  the  additional  amount  claimed  in  an 
independent  action.” 

Upon  these  facts  the  learned  judge  of  the  High 
Court,  iu  a considered  judgment,  dismissed  the 
suit  with  costs,  holding  that  up  to  the  3rd  May  tiro 
plaintiff  had  a right  to  hold  the  cargo  as  security 
lor  the  discharge  of  his  lieu  for  freight,  general 
average,  and  demurrage,  and  that  up  to  that  date 
no  payment  or  tender  of  the  sums  due  to  him  on 
these  accounts  from  tho  plaiutifl  had  been  made  to 
the  defendant,  and  that,  considering  tho  amounts 
duo  to  tho  defendant,  tho  amount  with  which  tho 
cargo  was  charged  by  the  stop  order  iu  the 
bands  of  the  Port  and  Docks  Board,  was  not  un- 
reasonably excessive,  and,  consequently,  there  was 
no  improper  detention  after  tho  3rd  May ; and 
that,  under  the  Merchant  Shipping  Act  1802,  tho 
shipowner  has  a reasonable  latitude  allowed  him 
in  fixing  die  amount  for  which  he  stops  the  cargo. 

From  this  decree  tho  plaintiff  (respondent)  ap- 
pealed to  the  Court  of  Appeal  iu  Chancery  iu  Ire- 
land, on  the  following  grounds : 

1.  Because  the  master  of  the  Eneiyie  refused  to 
dediver  the*  said  cargo  to  appellaut  unless  and  until 
he  would  pay  moneys  to  which  ho  was  not  liable 
at  the  tiino  the  same  were  so  demanded. 

2.  Because  the  said  master  refused  to  deliver 
said  cargo  to  appellant,  aud  claimed  to  retain  same 
under  a lien  for  general  average  when  no  such  lieu 
existed. 

3.  Because  the  said  master,  when  lie  demanded 
payment  of  the  moneys  demanded  by  him  as  a 
condition  precedent  to  the  delivery  of  said  cargo 
to  appellant,  was  not  tho  holder  ot  the  said  bot- 
tomry baud,  aim  was  not  iu  a position  to  release 
appellant's  said  cargo  therefrom. 

4.  Because  tho  said  master  improperly  demanded 
tho  prepayment  of  the  freight,  when  same  was  only 
payable  concurrently  with  the  delivery  of  the  said 
cargo. 


5.  Because  the  said  master  improperly  and  ille- 
gally landed  and  warehoused  the  said  cargo. 

(3.  Because  the  said  master,  when  he  landed  and 
warehoused  said  cargo,  placed  au  excessive  and 
improper  stop  on  the  delivery  of  said  cargo  to 
appellant. 

7.  Because  the  stop  placed  upon  the  said  cargo 
was  retained  thereon  after  tho  greater  portion  of 
the  inoneyB,  in  respect  of  which  said  stop  was 
placed  thereon,  had  been  paid. 

8.  Because  the  said  master  was  guilty  of 
breaches  of  duty  and  breaches  of  the  contract 
contained  in  said  charter-party  and  bill  of  lading. 

May  1 and  4,  1874. — The  appeal  came  ou  for 
hearing  before  tho  Court  of  Appeal  in  Ireland, 
then  composed  of  Sir  Joseph  Napier,  Mr.  Justice 
Lawson,  aud  Lord  Justice  Christian  (the  Great 
Seal  being  thej  iu  commission),  aud  the  Court 
having  taken  time  to  consider,  the  following  judg- 
ments were  delivered  on 

Miy  13,  1874. — Sir  J.  Napier. — In  thiB  case  the 
appellants  are  the  consignees  of  a cargo  of  Memel 
timber  under  a bill  of  lading,  duly  indorsed,  and  a 
charter-party  in  tbe  usual  terms.  The  cargo  was 
to  be  delivered  in  tbe  port  of  Dublin.  Tbe  charter- 
party  bears  date  the  8tli  Oct.  1872,  and  the  bill  of 
lading  the  Olh  Nov.  1872.  On  her  voyage  from 
Memel  the  ship  encountered  very  severe  weather. 
The  masts  had  to  be  cut  away  ; other  damage  was 
suffered,  and  the  master  put  into  Copenhagen  for 
repairs.  In  the  usual  way  tho  master  passed  a 
bottomry  bond  fur  29752.,  for  tho  purpose  of  ob- 
taining the  repairs.  The  condition  of  the  bond 
was,  payment  of  tho  principal  sum,  with  the  pre- 
miums due  thereon,  at  or  before  the  expiration  of 
three  days  after  tho  safe  arrival  of  the  ship  in 
Dublin.  By  that  the  ship,  freight,  and  cargo, 
were  hypothecated  to  the  lender  to  secure  pay- 
ment of  tho  bond.  The  vessel  arrived  in  Dublin 
ou  tbe  loth  April  1873,  and  as  the  adjustment  of 
general  avcral  average,  the  master  demanded  a 
sum  of  1221/.  2s.  lid.,  mid  fur  freight  a sum  of 
700/.  A good  deal  of  negociation  as  to  the  proper 
amount  of  claim  took  place  amongst  tho  parties 
interested,  aud  during  April  u gentleman  named 
Harper  came  over  from  Loudon,  on  the  part  of 
the  shipowner,  to  settle  the  matter  in  dispute.  He 
reduced  the  claim  to  11302.,  and  estimated  the 
freight  at  7002.,  and  offered  to  tho  appellant  that 
if  he  would  pay  a sum  of  I8l>0/.,  the  cargo  would 
be  delivered  to  him.  Mr.  Harper  further  offered 
to  draw  up  au  agreement  between  the  parties,  that 
if  the  respondent  hud  received  too  much  or  too 
little,  the  excess  on  the  oue  side  or  the  deficiency 
ou  the  other  should  be  made  good.  This  seems  to 
me  to  have  been  a very  fair  arrangement  and  pro- 
posal, but  it  was  rejected  by  the  appellant,  who 
offered  to  draw  a cheque  for  17502.,  which  Mr. 
Harper  refused.  On  the  2nd  May  there  was  a 
further  attempt  to  settle,  but  the  appellant  stood 
off,  aud  refused  any  further  negotiation.  The  re- 
fusal of  tbe  appellant  was,  in  my  opinion,  unrea- 
sonable and  profitless.  Some  mutual  confidence  is 
required  in  commercial  dealings,  and  u selfish 
course  usually  brings  on  those  practising  it  a 
proper  penalty.  Up  to  this  point,  however,  I saw 
no  reason  to  differ  from  the  learned  judge  of  the 
Admiralty  Court,  who  has  given  a very  able  and 
carefully'  prepared  judgment.  Tho  way  in  which 
the  bottomry  bond  has  been  referred  to  and  in- 
troduced into  tbe  case  by  both  parties  has  tended 
to  obscure  aud  complicate  the  material  issue.  A 
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bottomry  bond  is  an  instrument  by  which  the 
master  of  a vessel,  acting  within  the  scope  of  his 
authority,  under  circumstances  such  as  in  the  case 
of  The  Kamdk  (6  Moore  P.  C.  C.,  N.  S.,  136),  is  at 
liberty  to  hypothecate  the  ship,  freight,  and  cargo 
to  the  man  who  advances  the  money  to  the  master 
in  a foreign  port  for  the  purpose  of  carrying  out 
the  repairs  of  the  ship;  the  bondholder  under  the 
bond  acquires  the  right  to  be  paid  at  the  end  of 
the  voyage,  and  may  attach  the  ship,  but  the 
owner  of  the  ship  was  not  tnade  personally  liabie, 
nor  has  the  shipowner  any  lien  on  the  cargo  for 
moneys  paid  under  the  bond.  In  Stain  hack  v. 
Shejtjurrd  (13  C.  B.  418)  this  subject  was  fully  dis- 
cussed and  an  authoritative  decision  given,  Pol- 
lock, C.B.,  in  his  judgment,  pointing  out  the  dis- 
tinction between  the  transfer  of  the  property# 
Bubject  to  the  debt  and  lien  and  the  hypothecation 
that  only  gave  a right  to  be  enforced  in  a particular 
way  against  it.  The  bond  is  not  payable  until  the 
vessel  arrives  at  the  port  of  destination — the  end 
of  the  voyage.  No  particular  form  is  necessary, 
bat  the  bond  is  valid  so  far  as  it  is  within  the  scope 
of  the  master’s  authority,  and  no  further.  The 
process  is  in  Admiralty,  where  the  proceeding  is 
t»  rem.  The  usual  course  is  to  attach  under  pro- 
cess at  the  suit  of  the  bondholder  for  whatever  is 
due  on  the  bond,  and  after  the  value  of  the  ship 
and  freight  is  exhausted,  but  not  before,  the  cargo 
would  be  available  to  the  bondholder  for  what  may 
remain  due.  The  course  of  the  proceeding  under 
the  attachment  process,  and  the  amount  for  which 
the  cargo  is  to  be  liable,  are  under  the  control  of 
the  court,  and  it  is  the  Judge  of  the  Admiralty 
who  decides  or  not  on  allowing  the  cargo  to  secure 
the  payment  of  the  liability  imposed.  It  is  only 
in  that  way  the  cargo  can  be  made  liable  to  con- 
tribute, and  there  is  no  right  of  detention  of  the 
cargo  to  enforce  contribution  except  that  which  is 
incident  to  the  process  of  Admiralty  in  the  pro- 
ceeding of  attachment,  and  for  whatever  amount 
the  owner  of  the  cargo  may  be  liable  to  contribute 
he  has  a remedy  over  against  the  owner  of  the 
ship  by  way  of  indemnity.  The  latter  is  the  per- 
son ultimately  liable  for  the  money  borrowed. 
That  was  recently  settled  by  the  case  of  Duncan  v. 
Bcneon]  (1  Ex.  537),  and  affirmed  by  Exchequer 
Chamber  (3  Ex.  644).  In  that  case  it  was  autho- 
ritatively decided  that  that  judgment  of  Lord 
Stowcll  was  only  an  authority  with  res|>ect  to  the 
power  of  the  master  to  bottomry  the  cargo,  but 
that  it  determined  nothing  of  the  relative  rights 
of  the  owners  of  the  ship  and  of  the  cargo  inter  «\ 
If  the  cargo  is  hypothecated  to  secure  the  debt  of 
the  owner  of  tho  ship,  the  owner  of  the  cargo  lias  a 
right  to  be  reimbursed  by  the  owner  of  the  ship 
for  what  he  may  bo  compelled  to  pay  under  the 
bond,  inasmuch  as  that  sum  is  considered  by  the 
law  to  be  reully  the  debt  of  the  owner  of  the  ship, 
but  the  master  cannot  detain  the  goods  for  the 
bottomry  debt  for  the  debt  to  the  bottomry  cre- 
ditor. He  is  not  authorised  to  do  that,  but  he  may 
detain  for  freight  if  not  attached  under  Admiralty 
process  aud  for  general  average.  But  that  is 
wholly  different  from  a bottomry  debt:  it  is  a claim 
which  the  shipowner  has  against  the  owner  of  the 
cargo,  whereas  there  is  no  such  claim  on  tin*  bond. 
Tho  Chief  Baron  (Bollock),  in  Duncan  v. Benson, 
delivering  the  judgment  of  tho  Exchequer,  said  : 
“The  owner  of  tho  goods  is  under  no  obligation  to 
contribute  to  any  expense  except  such  as  consti- 
tute a general  average,  and  that  of  the  repairs  in 


this  particular  case  docs  not  fall  under  that  de- 
scription.” What  is  “general  average”  for 
which  there  is  a debt  uj>on  the  owner  of  the 
goods  is  stated  in  Simmondsx.  White  (2  B.  & C. 
311),  where  the  Chief  Justice  says  : “ The  principle 
of  geueral  average,  namely,  that  all  whose  pro- 
perty has  been  saved  by  the  sacrifice  of  the  pro- 
iierty  of  another  shall  contribute  to  make  good 
his  loss,  is  of  very  ancient  date,  aud  of  universal 
reception  among  commercial  nations.  The  obli- 
gation to  contribute,  therefore,  depends  not  go 
much  upon  the  terms  of  any  particular  instrument, 
as  upon  a general  rule  ol  maritime  law.  There 
arc,  however,  many  variations  in  the  laws  aud 
usages  of  different  nations  ns  to  the  Vsscs  that 
are  considered  to  fall  within  this  principle.  But 
in  ono  point  all  agree,  namely,  the  place  at 
which  the  average  shall  Ik*  adjusted,  which  is 
the  place  of  the  ship's  destination  or  delivery 
of  her  cargo.”  As  to  the  lien  for  general  nverage, 
it  was  decided  in  Car>/o  ea  Galam  (9  L T.  Rep. 
N.  S.  5.10;  2 Moore  P.  C.,  H.  S„  32;  1 Mar. 
Law  Cay.  O.  S.  408),  tlmt  the  Court  of  Admiralty 
was  hound  to  recognise  it  as  a clear  legal  right; 
and  it  was  not  allowed  to  impair  or  prejudice  in 
any  way  the  security  of  the  bondholder,  but  as 
between  the  shipowner  and  the  owner  of  the  cargo, 
the  case  is  entirely  different,  and  no  better  or 
more  instructive  illustration  can  be  given  of  the 
importance  in  dealing  with  a case  of  looking  at  what 
is  the  precise  issue  between  the  parties  than  the 
case  of  Duncan  v.  Bauson  (nbi  sup.),  which  decides 
that  the  shipowner  is  the  man  really  responsible  for 
the  money  raised  for  the  repairs,  auu  that  only  a por- 
tion of  that  can  properly  be  lulled  general  average 
is  what  goes  to  save  the  ship  and  all  the  cargo, 
and  this  rests  on  the  universal  principle  that  all 
whoso  property  is  wived  by  the  expenditure  must 
be  held  to  contribute  to  the  expenditure.  But  the 
shipowner  is  the  man  really  responsible,  and  can 
only  recoup  himself  from  the  owner  of  the  cargo 
Therefore  the  parties  treat  tho  case  as  one  for  the 
amount  of  freight  and  general  average.  It  may 
be  that  the  average  included  expenditure  for  re- 
pairs that  ought  not  to  bo  ended  for  as  contribution 
for  general  average ; however  that  may  Ik-,  I have 
no  means  of  correcting  It.  We  mnst  treat  tho 
case  ns  if  no  distinction  arose,  and  as  if  the  ad- 
justment made  was  for  general  average  profierly 
so  called,  and  that  there  was  some  little  difference 
as  to  tho  proper  amount  which  was  tried  to  be 
settled  by  Mr.  Harper  up  to  tho  3rd  May.  Now, 
up  to  this  point,  I see  no  reason  whatever  to  differ 
from  the  views  taken  by  the  learned  Judge  of 
Admiralty  ; but  with  the  greatest  possible  n^iiect,* 
to  him.  from  the  3rd  Muy— niter  tho  refusal  of  the 
appellant  to  settle— we  must  part  company.  The 
master  of  the  ship  began  to  discharge  the  cargo 
and  place  it  iti  the  custody  of  the  Port  and  Docks 
Board,  under  the  6th  and  7th  sections  of  tlie 
Merchant  Shipping  Act,  for  the  sum  due.  The 
appellant  wrote  a letter  to  tho  master,  in  which 
he  slated  that  he  was  prepared  to  pay  the  full 
proportion  of  average,  and  lodge  security  for 
the  freight.  No  tender,  however,  was  made  u>  the 
master,  who  proceeded  to  discharge  the  ear  go  and 
lodge  it  with  the  Port  and  Dinks  Board,  upon 
whom  a notice  was  served  that  they  should  detain 
the  cargo  until  appellants  paid  a sum  of  ±J00l.  for 
freight  and  average.  On  the  Pith  May  appellant 
paid  to  the  shipowner  a sum  of  1130/.  in  settle- 
ment of  tho  average  contribution,  but  the  board 
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refused  to  take  it  into  account  with  respect  to  the  the  lien  is  for  the  benefit,  not  of  the  owner  of  the 
stop  order,  for  they  don't  involve  themselves,  and  goods  but  of  the  party  who  says  he  has  the  lien 
very  properly,  in  any  matter  of  dispute  between  on  them,  and  he  detains  them  at  his  own  expense: 
parties,  leaving  them  to  settle  as  they  may,  and  (see  Eli.  Bl.  & Ell.  353.)  Lord  Cranworth,  in  the 
only  requiring  to  be  paid  the  amount  of  the  order  House  of  Lords  judgment,  says  a wrong  was  done 
lodged  with  them.  On  the  21st  May  the  sum  of  when  the  ship  was  seized,  and  it  was  said  it  would 
2200/.  was  lodged  with  the  Port  and  Docks  Board  not  be  given  up  until  the  party  paid  something 
by  the  solicitor  of  the  appellant,  and  the  latter  ultra  that  which  ho  was  bound  to  pay.  And  Lord 
gave  notice,  admitting  that  the  sura  due  for  freight  , Wcnsleydale  said : “ They  became  wrongdoers  by 
was  7011.  Now  that  was  a complete  admission  of  that  act.  I am  clearly  of  opinion  that  the}'  made 
the  propriety  of  Mr.  Harper’s  proposal,  and  of  its  a demand  in  this  case  which  they  had  no  right  to 
fairness,  that  11001.  should  be  paid  for  average,  make  for  keeping  possession  of  the  ship  till  this 
and  7001.  for  froight;  and  I must  say,  that  but  for  charge  for  dock  hire  was  paid.  They  have  by  that 
the  perverse  refusal  to  agree  to  tliat  fair  propo-  means  obtained  money  wnich  they  had  no  right  to 
sition,  the  Whole  of  this  trouble  and  expense  would  obtain,  and  consequently  an  action  for  money  had 
have  been  saved.  It  only  showed  how  unwise  it  and  received  will  lie,  and  the  shipowners  are  en- 
is  to  stand  out  on  selfish  views,  and  not  at  once  titled  to  a verdict.”  Now,  in  this  caso  there  was  a 
fairly  and  frankly  to  meet  a proposition  that  left  wrongful  act  from  the  time  the  improper  sum  was 
no  difficulty,  to  pay  a certain  sum,  leaving  the  dc-  sought  to  be  levied,  and  wo  think  it  is  clear  that 
ficiency  gr  the  excess  to  be  adjusted  subsequently,  that  dates  from  the  3rd  May.  Before  that  no  dis- 
Tbnt  was  refused,  and  I must  say  I think  the  tinction  was  made  by  separating  the  portion  duo 
refusal  was  very  perverse.  But  the  appellant  could  for  general  averago,  under  the  bond  and  for  freight, 
not  get  his  cargo  without  paying  the  sum  of  22001.  Before  this  18001.  was  demanded  from  the  appel- 
After  paying  that  amount  to  the  Port  and  Docks  lant,  and  he  refused  to  give  so  much.  Then  the 
Board  be  got  possession  of  tho  cargo.  He  could  stop  order  is  put  on  for  2200/ , which  sum  the 
not  get  it  without  that  full  payment  after  the  lodg-  owner  of  the  cargo  had  to  pay  before  he  could  got 
ment  of  tho  cargo  with  the  stop  order  upon  it.  In  out  the  goods.  If  the  appellant  tendered  the 
my  opinion  tbiH  was  undoubtedly  wrong,  unless  18001.  after  tbc  stop  order  was  put  on  ho  could  not 
that  sum  of  22001.  was  due  and  payable  on  the  3rd  get  tho  cargo.  If  he  tendered  something  more 
May,  for  general  average  and  for  freight,  and  for  than  that  he  could  not  get  it.  The  amount  added 
such  demurrage  as  there  was  a right  under  the  on  was  between  3001.  and  4001.  Tho  owner  had 
charter-party  to  demand.  Now  no  explanation  the  option  of  abandoning  his  right  to  tho  cargo  or 
has  been  given  that  does  not  leave  somo  excess  paying  the  excessive  sum,  and  to  put  him  into  that 
beyond  the  legal  limit  thatoouldbc  demanded,  be  it  position  was  a breach  of  data  for  which  tho  master 
more  or  less.  It  appears  to  mo  that  there  was  a is  responsible  to  the  owner#*  The  judgment  of  tho 
sum  of  between  3001.  and  4001.  too  much  in  that  court  below  must  therefore  be  set  aside,  and  jndg- 
stop  order,  a sum  which  had  no  right  to  be  added  mont  given  here  for  the  appellant.  In  tho  case  of 
in,  and  for  which  there  was  no  lien.  18001.  was  The  Freedom  (24  L.  T.  Rep.  N.  S.  452;  L.  Hop.  3 
the  sum  demanded,  and  then  there  might  be  somo  P.  0.  504 ; 1 Asp.  Mar.  Law  Cas.  28),  the  court 
two  or  three  days’  demurrage,  which  the  party  held  that  the  proper  practice  was  to  refer  the  case 
might  be  compelled  to  pay  to  get  his  goods  de-  back  to  the  officer  of  tho  Court  of  Admiralty,  who 

livered.  But  nothing  could  take  them  out  of  the  would  bo  assisted  by  mercantile  assessors  to  eati- 

custody  of  the  Port  and  Docks  Board  except  a mate  the  damages  incurred  by  the  detention, 
payment  of  2200 1.  After  the  3rd  May  the  owner  taking  all  proper  circumstances  into  account.  lu 
of  the  cargo  oould  not  send  in  any  claim  for  de-  this  case  the  detention  will  date  from  the  3rd  May 
livery,  except  on  payment  of  that  sum,  that  was  till  the  21st  May,  and  for  that  timo  tho  damages 
tho  effect  of  the  stop  order.  In  that  respect  the  will  be  fixed  ; tho  appellant  to  get  costs  of  tho  pro- 
detention of  the  cargo  must  be  treated  as  the  act  ceedinga  under  the  petition,  but  uo  costs  of  this 

or  rather  the  default  of  the  master,  in  placing  tho  appeal.  He  is  entitled  to  costs  below  up  to  judg- 
cargo  in  such  custody  and  subject  to  such  a charge,  ment.  The  caso  is  of  some  importance,  and  I think 
and  consequently  ho  must  be  neld  responsible  for  that  these  mercantile  people,  by  tho  exercise  of 
the  unlawful  detention — unlawful  because  the  stop  good  sense,  could  have  avoided  all  this.  Tho  case 
order  included  more  than  he  had  a right  to  got  has  been  complicated  by  the  confusion  of  mixing 
fronrtho  owner  of  the  cargo,  tho  unlawful  deten-  up  the  claims  for  general  averago,  and  upon  the 
tion  being  a breach  of  duty  on  tho  part  of  the  bottomry  bond,  as  to  which  the  rights  are  different, 
master.  I may  add  that  common  law  would  give  Under  the  latter  the  ship  may  be  attached  ; thou 
an  action  in  the  cose.  There  was  a case  bearing  the  freight  and  thou  the  cargo,  but  the  latter  only 
on  the  point  in  the  reports  of  tho  tribunal  where  in  case  it  becomes  necessary  to  complete  tho  pay- 
after  all  was  to  be  found  tho  best  principles  and  ment  of  the  bondholder,  aud  thon  the  owner  or  the 
authorities,  and  tho  best  instruction— tho  House  of  enr^tf  has  his  remedy  over  against  tho  owner  of 
Lords : (Seme#  v.  The  British  Imperial  Shipping  the  ship  for  his  share  of  it.  Tho  case  must  go 
Company,  8 H.  of  L.  Cas.  338.)  There  the  vessel  back  to  the  Admiralty  Court  to  assess  the 
waa  repaired,  aud  there  was  a lien  on  the  vessel  damages. 

for  the  charge.  A dispute  arose  about  tho  amount,  Mr.  Justice  Lawson. — In  agreeing  in  the  cou- 
and  the  vessel  was  detained.  Then  came  the  elusion  at  which  Sir  Joseph  Napier  has  arrived,  I 
question  whether  any  charge  was  to  be  mado  for  wish  to  say  that  I give  no  opimon  on  the  several 
the  possession  under  the  detention,  whether  that  questions  that  have  been  raised  with  respect  to  tho 
was  to  bo  added  to  the  lien.  In  the  Queen’s  origiual  rights  of  these  parties.  1 rest  my  judg- 
Bench,  Mr.  Justice  Blockburu  laid  down  tho  prin-  mont  on  tho  transaction  of  tho  3rd  May.  On  the 
ciplo  that  where  possession  is  retained  for  the  pur-  1st  May  there  was  an  interview  between  Mr.  Har- 
pose  of  preserving  the  lien  the  expense  cannot  bo  per  and  Mr.  Fitzsimon,  and  the  parties  were  nearly 
chargod  unless  there  is  a special  contract,  because  coming  to  an  arrangement,  on  the  one  side  1750/. 
Yol.  LL,  N.  S.  2 0 
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was  offered,  on  the  other  1800Z.  was  demanded 
and  refused.  Now  the  outside  claim  of  Mr.  Harper 
on  that  occasion  was  1900?. — 1220/.  For  tho  average 
and  700/.  for  freight.  That  being  so,  in  my  opinion 
he  had  no  right  to  put  on  a stop  order  for  2200/. ; 
I think  thut  was  an  illegal  detention.  I think  if 
he  acted  under  the  sections  of  the  Merchant  Ship- 
ping Act  and  put  tho  cargo  into  dock,  ho  had  a 
right  to  leave  it  in  exactly  the  same  position  as  on 
tho  1st  May,  or  beforo  that  in  the  stop  order. 
There  is  no  question  that  before  that  he  would 
have  taken,  and  been  bound  to  take,  1000/. — I 
mean  up  to  the  time  he  put  on  the  stop  order ; he 
added  1500/.  to  that,  he  put  on  the  stop  for  2200/., 
thereby  placing  and  deliberately  placing  tho  cargo 
in  such  a position  that  it  could  not  be  released 
from  that  detention  by  tho  owner  of  tho  cargo 
without  payment  of  money  that  was  not  due,  and 
and  that  could  not  bo  due.  That  was  an  abuse  of 
the  process  of  law.  Ho  was  bound  in  law  to  leave 
the  cargo  in  the  same  position  os  before,  but  what 
ho  did  was  in  point  of  law  the  same  as  if  this  man 
came  to  him  beforo  the  Btop  order  was  put  on  and 
offered  him  1900/.,  and  ho  said,  ‘No,  you  must 
give  me  2200/.”  The  case  cannot  stand  on  that. 
In  my  opinion  there  was  an  illegal  detention  on  the 
3rd  May.  We  must  refer  back  the  case  to  the 
Court  of  Admiralty  with  that  declaration,  and  to 
have  the  damages  ascertained. 

Lord  Justus  Christian. — This  is  a case  of  some 
novelty  and  importance,  and  it  would  not  be  ex- 
pected that  this  court  should  assume  to  carry  the 
decision  further  than  the  decision  may  bo  actually 
necessary  for  disposing  of  this  particular  caso.  It 
was  strongly  contended  before  us  that  the  ordi- 
nary master’s  lien  on  tho  cargo  for  general  average 
was  superseded  by  tho  bare  fact  of  the  passing  of 
this  bottomry  bond,  that  the  lien  was  then  in  the 
nntnro  of  a thing  recoverable  by  tho  special  power 
of  attaching  the  cargo  of  tho  ship,  which  the 
master,  as  the  agent  both  of  the  shipownor  and  tho 
merchant,  by  that  contract  of  hypothecation  con- 
ferred upon  the  bondholder;  it  was  contended, 
following  that  up,  that  when  tho  ship  arrived  at 
tho  port  of  discharge  it  was  this  bottomry  trans- 
action, and  not  the  ordinary  master’s  lien  on  the 
cargo  for  average,  that  regulated  the  liability  of 
the  cargo ; and  then  it  was  Anther  contended  that 
in  the  absence  of  the  bondholder,  who  had  tho 
special  rights  given  to  him  by  tho  bond,  the 
master  could  not  be  considered  as  his  agent  for 
giving  effect  at  the  port  of  discharge  to  the  liabi- 
lity imposod  by  the  hypothecation  transaction,  or 
that,  if  he  could  have  dono  so,  his  proper  course 
was  not  the  one  he  took,  namely,  of  his  own  autho- 
rity, retaining  possession  of  the  cargo,  but  he 
should  have  resorted  to  tho  Court  of  Admiralty  for 
tho  purpose  of  attaching  it.  Now,  as  to  that  last 
proposition,  that  is  to  say,  if  the  master  was 
obliged  to  defend  his  proceedings  upon  the  footing 
of  the  rights  created  by  tho  bottomry  bond,  ho 
could  only  do  so  by  attachment,  proceeding  in  tho 
Court  of  Admiralty.  I am  of  opinion  that  tho 
argument  of  the  counsel  forth©  appellant  was  per- 
fectly well  founded  ; but  as  to  all  the  other  ques- 
tions, and  the  most  important  of  all,  namely, 
whether  or  not  tho  ordiuary  lien  on  cargo  for 
general  average  is  compatible  with  the  existence 
of  the  right  of  attachment,  such  as  this  bottomry 
transaction  conferred  on  the  bondholder.  On  that 
I give  no  opinion  whatever.  It  is  unnecessary  to 
do  so,  for  the  ground  referred  to  by  the  Lords 


Commissioners  is  amply  sufficient  for  a decision  of 
the  case.  I think,  whatever  may  bo  thought  of 
tho  legal  relation  in  which  the  master  Bbood  to  the 
cargo,  ho  had  no  right  to  make  tho  payment  for 
the  repairs — an  excessive  demand — tne  condition 
precedent  to  tho  delivery  of  tho  cargo  to  tho  mer- 
chant. In  making  that  excessive  demand  he 
acted  at  his  peril.  It  is  clearly  provod  that  he 
demanded  a sum  of  at  least  300/.  beyond  what,  at 
tho  utmost,  ho  should  have  demanded.  What  ho 
seems  to  have  done  is  this : he  seems  to  have 
taken  first  tho  amount  for  which  the  cargo  might 
bo  called  to  contribute  for  general  average;  he 
seems  to  have  then  taken  his  own  estimate  of  what 
tho  freight  ought  to  be,  a matter  not  conceded  be- 
tween the  parties.  These  two  together  came  to 
1800/.,  or  thereabouts.  He  then  assumed  that 
there  were  some  other  charges  tliat  might  accrue 
in  tho  futuro  in  tho  shape  of  demurrage,  &c.,  and 
tho  he  puts  on  a round  sum  of  400Z.  for  the  pur- 
poso  of  oovering  all  these  possible  contingent 
demands,  and  makes  it  a condition  precedent  to 
tho  giving  up  of  tho  cargo  that  the  merchant  shall 
pay  2200/.  I hold  that  the  master,  in  refusing  to 
del  iver  the  cargo  nnless  that  demand  was  satisfied, 
was  guilty  of  an  illegal  detention,  for  which  he 
must  answer  in  damages;  and,  furthermore,  I 
must  say  that  I think,  throughout  tho  whole  of 
this  transaction  the  master,  and  those  in  whose  in- 
terest he  was  acting,  and  those  who  no  doubt  were 
cncouragiug  him,  manifested  a most  reckless  and 
reprehensible  disregard  of  tho  interest  of  the 
owner  of  tho  ship.  They  manifested  it,  first,  by 
the  excess  and  stringency  of  the  demand,  as  a con- 
dition precedent  to  the  delivery  of  the  cargo ; next, 
by  following  up  that  demand  by  the  atop  order  for 
28001.  by  300/.  more  than  was  at  first  demanded ; 
and  lastly,  by  what,  perhaps,  more  than  anything 
olsc,  shows  tho  nature  of  the  transaction,  that  after 
tho  merchant  had  been  obliged  to  go  to  tho  Custom 
House  and  pay  that  sum  of  MOW,  in  order  to  get 
possession  of  his  goods,  and  when  some  little  time 
after  that  he  sent  to  London  the  1136/.,  which  I 
think  was  the  amount  ultimately  ascertained  to  be 
the  fair  amount  payable  on  foot  of  the  claim  for 
general  average,  and  when  he  then  asked  these 
people  to  assist  him  to  get  back  the  1136/.,  part  of 
tho  2200Z-,  deposited  with  tho  Port  and  Docks 
Board,  they  said,  “ No,  we  will  do  nothing  of  the 
kind,  the  matter  must  now  bo  allowed  to  take  its 
course,”  the  oonsequcnce  of  which  was,  that  for 
nearly  two  months  tho  merchant  was  kept  oat  of 
that  1136/.,  an  unmitigated  wrong,  as  from  the 
very  first  it  was  an  unmitigated  wrong  to  have 
demanded  an  extra  300/.  or  400/.  from  the  mer- 
chant before  ho  could  obtain  possession  of  his 
goods.  I entirely  agree  in  the  decision,  on  the 
ground  mentioned.  The  order  of  the  court  below 
must  bo  reversod,  and  the  case  remitted  to  the 
court  below  for  the  purpose  of  ascertaining  tho 
damages,  which  I tmst  theso  gentlemen  will  have 
to  pay  for  their  high-handed  proceedings. 

In  accordance  with  such  judgment  a decree  waa 
drawn  up,  by  which  it  was  ordered  that  M tho 
judgment  for  the  defendant  given  in  the  Court  of 
Admiralty  be  reversed  and  sot  aside,  and  judg- 
ment given  for  the  plaintiff,  to  be  entered  up  for 
such  sum  as  the  Registrar  of  the  said  Court  of 
Admiralty,  with  hiB  mercantile  assessors,  may 
ascertain  to  bo  due  from  tho  defendant  to  tho 
plaintiff  for  damages  arising  from  or  conse- 
quential upon  tho  detention  of  the  cargo  of  timber 
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from  the  lodging  of  the  8top  order,  on  the  3rd 
May  1873  until  the  21st  May,  and  that  the  plaintiff 
do  have  the  costs  of  the  proceeding  on  his  petition 
in  the  said  Court  of  Admiralty  up  to  the  time  of 
the  enteriug  up  of  the  judgment  for  damages ; 
when  ascertained,  the  said  costs  to  be  taxed  and 
ascertained  by  the  Registrar  of  the  Court  of 
Admiralty;  and  that  each  party  do  abide  their 
own  costs  of  this  appeal  matter,  and  that  the  deposit 
of  101.  lodged  witn  the  registrar  of  this  court  be 
handed  back  to  the  said  appellant  James  Charles 
Fitzsimon,  or  to  Messrs.  George  Drcvar  Fottroll 
and  Goorge  Fottrell,  jun.,  or  either  of  them,  his 
solicitors. 

From  this  decree  the  master  of  the  Enerqie  ap- 
pealed to  the  Judicial  Committee  of  her  Majesty's 
Privy  Council,  giving  the  following  grounds  of 
appeal : — 

1.  Because  the  said  Court  of  Appeal  erroneously 
held  that  the  amount  for  which  the  appellant  put 
a stop  order  on  the  said  cargo,  viz , 22001.,  was 
improper  and  excessive. 

2.  Because  the  said  Court  of  Appeal  erroneously 
held  that  after  such  stop  order  nad  been  put  on 
nothing  could  take  the  cargo  ont  of  the  hands  of 
the  dock  board,  except  a payment  of  22001. 

3.  Because  the  respondent,  at  any  time  after 
such  stop  order  was  put  on  the  cargo,  could,  by 
paying  or  legally  tendering  to  the  appellant,  or 
giving  notice  to  the  dock  board  to  pay  to  tho 
appellant  the  amount  of  his  lien  on  the  said  cargo, 
have  entitled  himself  to  a receipt  for  the  amount 
claimed  as  dne,  and  to  delivery  of  the  said  cargo, 
and  oould  have  obtained  delivery  thereof. 

4.  Because  the  respondent  did  not  at  any  timo 
before  the  institution  of  this  suit,  tender  to  the 
appellant  the  amount  duo  to  him  in  respect  of  his 
claim  and  lien  on  the  said  cargo  for  freight,  de- 
murrage, and  landing  charges,  and  tho  appellant 
never  dispensed  with  such  tender. 

5.  Because  at  the  time  of  the  institution  of  this 
suit  the  appellant  had  not  committed  any  breach 
of  contract  or  duty  with  or  to  the  respondent, 
within  the  meaning  of  the  37th  section  of  tho 
Court  of  Admiralty  (Ireland)  Act  1867. 

6.  Because  the  respondent,  as  soon  as  he  paid 
or  caused  to  be  paid  the  amount  due  to  the  appel- 
lant for  freight,  received  delivery  of  the  B&id 
cargo. 

7.  Because  the  said  decree  of  the  High  Court  of 
Admiralty  of  Ireland  was  and  is  right,  for  the 
reasons  stated  in  the  judgment  of  the  learned 
judge  of  that  court  and  otherwise,  and  such  decree 
ought  to  have  been  affirmed  by  the  said  Court  of 
Appeal. 

8.  Because,  evon  if  the  appellant  had,  before  the 
institution  of  this  suit,  committed  any  breach  of 
contract  or  breach  of  duty  with  or  to  the  respon- 
dent, yet  the  respondent  aid  not,  by  his  evidenoe, 
prove  that  he  had  thereby  suffered  any  loss  or 
damage  recoverable  by  law. 

March  24  and  25, 1875. — Cohen,  Q.C.  and  E.  C. 
Clarkson,  for  the  appellant,  contended  that  the 
appellant,  being  ready  and  willing  to  deliver  on 
payment  of  freight  and  general  average,  was  en- 
titled to  payment  on  giving  up  the  goods : 

Paynter  ▼.  Jam* *,  18  L.  T.  Rep.  N.  S.  448  ; J*  Rep. 
2 C.  P.  348  ; 3 Mar.  Law  Cm.  O.  S.  76 ; 

Black  v.  Bote,  11  L.  T.  Rep.  N.  S.  31 ; 2 Mar.  Law 
Cm.  O.  8.89. 

That,  whatever  sum  the  master  may  have  asked 


before  the  exact  amount  of  freight  was  ascertained, 
that  demand  was  no  excuse  for  the  respondents  not 
having  tendered  the  amount  due  {The  Norway,  12 
L.  T.  Rep.  N.  S.  57  ; 2 Mar.  Law  Cm.  O.  S.  254) ; 
that  the  lien  upon  the  cargo  for  general  average 
and  freight  justified  the  detention  of  the  cargo  on 
board  the  ship  up  to  the  3rd  May,  and  that  the 
landing  and  warenousing  the  cargo  on  that  date 
was  justified  in  cousoqucnco  of  tho  respondents' 
refusal  to  pay  the  amount  due ; that  the  amount 
named  in  tne  stop  order  was  not  excessive,  con- 
sidering the  amount  then  dne  for  general  average 
freight,  demurrage,  and  other  chargos ; that 
masters  landing  and  warehousing  cargoes  are  not 
bound  to  coufine  tho  stop  order  to  the  exact 
amount  of  money  due  upon  the  cargo,  but  may 
declare  a lien  upon  the  cargo  for  such  reasonable 
amount  as  they  deem  necessary  to  discharge  their 
lien ; that  the  respondents  might  have  had  their 
cargo  if  they  had  tendered  the  proper  amount  duo 
when  ascertained,  and  had  asked  tho  appellant  to 
givo  notice  to  the  Ports  and  Docks  Board  that  all 
tnat  was  due  had  been  paid ; that  the  Merchant 
Shipping  Act  Araendmont  Act  1862  (25  & 26  Viet, 
c.  63^,  sects.  67,  68,  69,  70,  and  71,  providing  for 
the  landing  and  warehousing  of  the  goods  and  the 
preserving  of  a*  shipowners  lion  tnereon,  were 
merely  a mode  of  giving  the  shipowner  the  right 
to  procure  bail  for  his  freight  and  average,  and 
that  there  could  be  no  wrongful  non-delivery  short 
of  a wilful  detention  by  the  master  for  an  improper 
amount. 

Buff,  Q.C.  and  J.  C.  Matthew. — First,  the  general 
average  did  not  become  payable  until  after  the 
bottomry  bond  had  been  discharged,  and,  conse- 
cmcntly,  at  tho  time  of  the  ship's  arrival  in  Dublin, 
there  was  no  lien  for  general  avorago,  and  there 
was  not  improper  detention  of  the  cargo  from  the 
timo  of  the  first  demand  for  delivery  made  by  the 
shipowner.  Until  tho  shipowner  had  himself  be- 
come out  of  pocket  by  paying  off  the  bond,  ho 
could  not  claim  for  general  average  from  the  cargo 
owner.  Socondly,  toe  claim  for  freight  was  in  the 
first  instance  excessive,  no  larger  sum  being  ascer- 
tained than  6711.  Before  a master  can  claim  pay- 
ment of  freight,  it  mast  be  ascertained,  and  nere 
it  was  not  ascertained  until  after  the  3rd  May. 
Tho  respondent  was  auite  willing  to  pay  the  freight 
when  ascertained,  ana  there  is  no  question  of  tender 
in  the  present  case,  as  the  master  was  never  ready 
and  willing  to  deliver.  On  the  1st  May,  when  the 
London  agent  for  tho  ship  saw  the  master,  the 
plaintiff  was  not  liable  to  pay  anything — not  in 
respect  of  freight,  because  none  was  due,  the  cargo 
being  then  undischarged,  and  the  freight  was  only 
payable  on  delivery;  nor  in  respect  of  general 
average,  because  the  bond  in  respect  of  which  it 
was  payable,  was  neither  producea  nor  discharged. 
Tho  discharge  of  tho  cargo  by  the  master  was  in 
itself  unlawful,  and  a detention  under  the  circum- 
stances, because  there  was  no  failure  on  the  part 
of  the  respondent  to  take  delivery,  within  tho 
meaning  ot  the  Merchant  Shipping  Aot  Amend- 
ment Act  1862,  sect.  27,  and  without  snch  failure 
goods  cannot  be  landed  and  warehoused.  But 
even  if  such  landing  and  warehousing  was  lawful 
in  itself,  there  was  a wrongful  detention  of  the 
goods,  by  reason  of  the  master  putting  a stop  order 
upon  them  for  more  than  was  dne.  And,  more- 
over, there  was  a further  wrongful  act  when  the 
master  refused  to  inform  the  warehousemen  of  the 
payment  of  tho  amount  duo  for  general  average. 
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The  refusal  of  a master  to  deliver  dispenses  with 
the  necessity  for  a tender  : 

Kerford  v.  Man, lei,  28  L.  J.  303,  Ex. ; 

•Scarf  r.  Morgan , 4M.  4 W.  270. 

A master  has  no  lien  for  demurrage  occasioned  by 
his  own  refusal  to  deliver,  even  when  such  refusal 
is  for  the  purpose  of  preserving  his  lien  for  other 
charges. 

Cohen,  Q.C.,  in  reply,  cited 
Cargo  ex  Qalam,  9 L.  T.  Rep.  N.  S.  550 ; 1 Mar.  Law 
Cm.  O.  S.  408, 

Cur.  adv.  vuli. 

April  24, 1875. — The  judgment  of  the  court  was 
delivered  by 

Sir  Montagus  E.  Smith.— The  question  on  this 
appeal  is,  whether  the  respondent  (the  plaintiff  in 
the  cause  and  the  owner  of  the  cargo)  has  estab- 
lished a good  cause  of  action  ngainsL  the  appellant 
(the  master  of  the  ship  Energie)  for  breach  of  duty 
or  of  contract  in  relation  to  the  delivery  of 
the  cargo.  The  Judge  of  the  High  Court  of 
Admiralty  in  Ireland  held  that  he  had  failed  to 
do  so,  and  dismissed  his  suit.  The  Court  of  Appeal 
in  Chancery  in  Ireland,  to  which,  subject  to  a dual 
appeal  to  Her  Majesty  in  Council,  an  appeal  from 
the  Court  of  Admiralty  lies,  reversed  that  decision, 
maintained  the  action,  and  remitted  the  case  to 
the  court  below  for  the  purpose  of  ascertaining  the 
damages.  The  present  appeal  is  against  that 
judgment.  As  to  the  principal  facts  in  the  cause, 
there  is  little  or  no  dispute.  [His  Lordship  then 
stated  the  facts,  ns  given  above.] 

It  is  now  to  be  considered  upon  what  ground,  if 
any,  the  present  action  is  maintainable. 

The  judgment  of  the  Court  of  Admiralty  has 
found,  and  that  of  the  Appellate  Court  assumes, 
that  up  to  the  3rd  May  the  master  was  acting 
within  his  strict  legal  rights.  Their  Lordships 
do  not  dissent  from  that  conclusion. 

Tho  argument,  however,  that  was  addressed  to 
thorn  on  behalf  of  the  respondent  makes  it  desi- 
rable to  consider  briefly  what  thoso  rights  were. 
That  tho  master  had,  by  Common  Law,  a lien  for 
freight  and  general  average  contribution,  and,  by 
contract,  a lien  for  demurrage  upon  the  cargo, 
was  not  and  could  not  have  been  successfully  dis- 
uted.  The  freight,  however,  was  not  payable 
cfore  delivery,  and  could  only  be  ascertained  by 
measurement  upon  delivery.  The  case,  therefore, 
was  one  of  thoso  in  whicu  the  payment  of  the 
freight  and  the  delivery  of  the  goods  are  concur- 
rent acts,  in  which,  as  is  shown  by  tho  case  of 
Paynier  v.  James  (L.  Rep.  2 C.  P.  348  ; 3 Mar.  Law 
Cas.  O.  S.  76),  all  that  is  required  from  tho  owner 
of  tho  cargo  is  readiness  and  willingness  to  pay  at 
the  time  of  delivery,  and  in  which  a settlement  can 
hardly  bo  practically  effected  without  somo  mutual 
trust  and  accommodation.  In  Buch  circumstances 
the  offer  to  pay  so  large  a proportion  of  the  freight 
as  6502.,  before  breaking  bulk,  was  not  unrea* 
sonable. 

Again,  before  paying  the  sum  demanded  for 
average,  the  plaintiff  had  a right  to  bo  satisfied 
that  it  was  the  result  of  a proper  adjustment.  He 
did  not  himself  see  the  average  statement  before 
the  1st  May,  though  it  had  been  in  the  bands  of 
his  London  agents  on  the  18th  April,  when  it  was 
forwarded  by  them  to  the  underwriters.  There 
seems  to  have  been  a bond  fide  dispute  as  to  the 
principle  of  tho  adjustment,  which  the  subsequent 
conduct  of  tho  shipowners  shows  to  have  been  at 


least  questionable.  He  had,  moreover,  fair  grounds 
for  declining  to  pay  the  average  contribution, 
until  he  was  satisfied  that  no  claim  would  be  made 
by  the  bottomry’  bondholder  against  the  cargo. 
And  of  this  he  had  no  assurance  before  the  3rd,  if 
before  tho  6th,  of  May.  He  offered  at  least,  as 
early  as  the  28th  April,  to  sign  an  average  bond, 
which,  there  being  no  doubt  of  his  solvency,  it 
would  have  been  but  reasonable  in  the  shipowners 
to  accept.  It  is  true  that  their  object  was  to  get 
cash,  in  order  to  pay  the  bondholder.  But  the 
owner  of  cargo  is  under  no  obligation  to  put  the 
shipowners  in  funds  to  meet  a debt  for  which  they 
arc  primarily  liablo. 

Hence  it  appears  to  their  Lordships  that  the 
detention  of  the  cargo  by  tho  master  up  to  the  3rd 
May,  though  not  wrongful,  was  an  act  done  in  the 
rigid  exercise  of  his  rights  ; and  that  it  is  fairly 
open  to  argument  whether,  if  he  chose  to  detain 
the  cargo  under  tho  circumstances  above  stated, 
he  could  impute  the  delay  in  its  discharge  thereby 
caused  to  the  plaintiff,  or  make  that  a ground  for 
a claim  of  demurrage,  It  does  not,  however,  seem 
to  them  to  be  necessary  for  tho  determination  of 
this  case,  to  consider  whether  the  lien  for  demur- 
rage, which  was  once  claimed,  but  finally  waived, 
ever  existed;  and  they  abstain  the  more  willingly 
from  expressing  an  opinion  upon  this  point,  be- 
cause the  claim  for  demurrage  is  said  to  be  now 
subjudice  in  another  forum. 

The  judgment  under  appeal  has  found  that 
there  was  a wrongful  detention  of  tho  cargo  on 
a nd  after  the  3rd  May,  and  that  a right  of  action 
then  accrued  to  the  plaintiff  by  reason  of  the 
delivery  to  the  Port  and  Docks  Board,  begun  on 
that  day,  under  a stop  order  for  the  excessive  sum 
of  22007. 

In  support  of  this  judgment  it  has  been  argued 
that  the  uelivory  to  tho  Port  and  Docks  Board,  of 
itself  and  irrespectively  of  the  sum  specified  in  the 
stop  order  was  wrongful,  inasmuch  as  the  plaintiff 
had  not  “ failed  to  land  and  take  delivery  ' of  his 
goods  within  tho  meaning  of  the  67th  section  of 
The  Merchant  Shipping  Act  Amendment  Act. 
Their  LordshipB,  however,  cannot  assent  to  this 
proposition.  They  conceive  that  the  word  “ failed  '* 
need  not  be  taken  to  imply  wilful  defanlt  in  the 
cargo  owner;  but  that,  upon  the  true  construction 
of  tne  section,  the  shipowner  is  at  liberty  to  land 
the  goods  under  it,  whenevor  the  delivery  of  them 
to  tho  owner  within  the  proper  time  has  been  pre- 
vented by  tho  force  of  circumstances,  whether  the 
latter  is  or  is  not  to  blame.  They  think  that  this 
construction  is  fortifiod  by  some  of  the  provisions 
of  the  section  which,  in  certain  cases,  throw  the 
risk  and  expense  of  the  landing  upon  the  ship- 
owner. 

On  the  other  hand  it  was  argued  against  the 
judgment  that  it  implies,  if  it  aoes  not  express, 
that  the  master  is  liable  to  an  action  for  damages 
whonever  he  lands  under  a stop  order  for  a sum  in 
excess,  no  matter  how  slightly  in  excess,  of  the 
amount  due  to  him.  Their  Lordships  do  not  so 
read  the  judgment.  The  proposition  said  to  be 
involved  m it  is  not  nocossary  to  support  it,  and 
seems  to  be  inconsistent  with  tho  72nd  section  of 
the  Btatutc,  which  assumes  that  the  master  in  some 
cases  may  bond  fide  have  claimed  a lien  for  moro 
than  was  really  duo  to  him. 

The  provisions  of  tho  Btatute  which  relate  to 
this  question  aro  obviously  designed  both  to  give 
the  master  the  means  of  discharging  the  cargo. 
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retaining  his  lien,  and  to  give  the  cargo  owner  the 
means  of  obtaining  his  goods  by  the  deposit  of  a 
sum  sufficient  to  cover  the  master's  claim.  But 
they  do  not  extend  tbe  lien.  Tbo  lien  for  the 
warehouse  rent  and  charges  occasioned  by  a land- 
ing, under  the  67th  section,  is  another  and  distinct 
lien  created  by  the  76th  section.  The  words  of  the 
68th  clause  arc : “ If  the  shipowner  gives  to  the 
warehouse  owner  notice  in  writing  that  the  goods 
are  to  remain,  subject  to  a lien  for  freight  or  other 
charges  payable  to  the  shipowner,  to  an  amount 
to  be  mentioned  in  such  notice,  the  goods  so  landed 
shall,  in  the  hands  of  the  warehouse  owner,  con- 
tinue liable  to  tbo  same  lien,  if  any,  for  such 
charges  as  they  were  subject  to  before  the  landing 
thereof.'*  If,  then,  the  master  wilfully  inserts  in 
in  biB  notice  a sum  which  he  knows  to  bo  in  excess 
of  that  for  which  he  had  a lien  before  delivery,  bo 
not  only  injuriously  affects  the  cargo  owner  by 
compelling  him  to  deposit  more  than  the  statute 
requires  in  order  to  release  bin  goods,  but  intends 
to  produce  that  result  by  duress  of  the  goods ; and 
thus  the  delivery  to  the  warehouse  keeper  is  tan- 
tamount to  a wrongful  detention  of  the  goods,  and, 
as  such,  an  actionable  breach  of  duty.  In  the 
present  case,  the  sum  inserted  in  the  notice  was 
manifestly  and  grossly  in  excess  of  that  for  which 
the  muster  could  bond  fine  claim  a lien.  The  out- 
side sum  claimed  so  late  as  the  6th  May  was 
101*11.  2s.  lid.,  being  12211.  2s.  I Id.  for  general 
average,  and  7701.  for  freight,  demurrage,  and 
landing  charges.  On  the  2lst  May  the  latter  item 
had  been  swollen  to  8301.  Us.  7 d.,  but  the  average 
claim  had  then  been  settled  by  the  payment  of 
11361.  2«.  -kf. ; and  even  if  the  sum  of  83 01.  had 
been  present  to  the  mind  of  the  master  on  the  3rd 
May  as  the  amount  claimable,  in  addition  to  the 
larger  sum  claimed  for  average,  the  aggregate  of 
the  two  would  have  fallen  short  of  22001.  by 
1501. 

It  was,  however,  argued  that  the  mere  insertion 
of  an  excessive  sum  in  the  notice  is  not  actionable, 
because  the  statute  gives  to  the  cargo  owner,  by 
the  69th  section,  the  means  of  releasing  his  goods 
otherwise  than  by  a deposit  of  the  sura  specified  in 
the  notice ; viz.,  by  obtaining  from  the  shipowner 
cither  a receipt  for  the  amount  claimed  as  due,  or 
a release  of  freight.  But  upon  the  hypothesis 
that  the  goods  are  wrongfully  detained  by  the 
shipowner  for  an  excessive  demand,  it  is  not  to  be 
assumed  in  his  favour  that  he  would  give  such  a 
receipt  or  release  upon  the  offer  of  a less  sum  than 
that  demanded ; and  a payment  to  the  shipowner 
under  protest  would  put  tbe  cargo  owner  in  a 
worse  position  than  lie  would  be  in  by  the  deposit 
of  the  sum  claimed  by  tho  shipowner ; since,  in  the 
latter  case,  the  shipowner  would  have  to  establish 
his  claim  ultra  the  amount  admitted  by  proceed- 
ings under  tbe  72nd  section ; whereas,  in  an  SK-tion 
for  money  bad  and  received,  the  burthen  of  proof 
would  be  on  the  plaintiff,  the  cargo  owner. 

The  evidence,  moreover,  in  this  case  shows  that 
the  plaintiff  did  his  best  to  obtain  bis  timber  under 
tbe  69th  section.  He  actually  paid  tho  averngc; 
ho  was  ready  and  willing  to  pay,  though  under 
rotest,  the  whole  amount  demanded  for  freight; 
at  the  master,  under  the  instructions  of  Hoffmann 
and  Co.,  refused  to  release  the  cargo  upon  any 
terms,  or  at  all  events  upon  any  terms  short  of  the 
payment  of  the  8301.;  which,  besides  the  amount 
claimed  for  demurrage,  included  items  for  which 
it  is  dear  that  the  master  when  he  luuded  the  cargo 
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had  no  lien.  The  plaintiff,  therefore,  was  driven  to 
make  the  deposit  of  22001.  by  the  determination 
of  the  shipowners  to  use  the  stop  order  as  the 
means  of  exacting  the  payment  of  charges  for 
which  they  had  no  lien. 

Their  Lordships  are  of  opinion  that,  from  tho 
evidence  in  the  cause,  tbe  Appellate  Court  might 
fairly  infer  that  it  was  with  this  object  and  inten- 
tion that  jho  excessive  amount  was  origiually  in- 
serted in  tho  stop  order,  and,  consequently,  that 
the  landing  and  detention  of  tho  cargo  under  that 
stop  order  was  a wrongful  act,  which  gave  tho 
plaintiff  a right  of  action  as  from  tho  3rd  May. 

Had  their  Lordships  been  of  a different  opiuiou, 
tho  result  would  only  have  affected  the  date  from 
which  tho  wrongful  detention  is  to  be  reckoned ; 
for  they  entertain  no  doubt  that  the  plaintiff  had 
a good  cause  of  action  on  the  15th  May,  the  date 
of  action  brought.  After  the  settlement  of  the 
claim  for  average  by  actual  payment,  it  was  clearly 
the  duty  of  the  master,  and  of  the  London  agents 
for  tho  ship,  to  reduce  the  stop  order  to  the 
amount  for  which  they  then  had,  or  could  reason- 
ably claim,  a lien. 

This  they  ro fused  to  do ; they  refused  either  to 
release  the  goods  or  to  reduce  the  stop  order  upon 
the  receipt  o£  the  freight,  which  the  plaintiff,  ou 
the  15th  May,  was  ready  and  willing  to  pay. 

That  this  would  have  given  to  the  plaintiff  a 
right  of  action,  if  ho  had  not  one  before,  their 
Lordships  have  felt  no  doubt,  but  for  the  reasons 
above  stated  they  are  of  opinion  that  tho  judg- 
ment of  the  Appellate  Court  in  Ireland  was  correct 
in  finding  that  the  right  of  action  was  complete  ou 
the  3rd  May. 

Upon  the  point  taken,  to  the  effect  that  tho 
plaintiff  being  entitled  at  most  to  nominal  damages, 
the  remand  to  the  Admiralty  Court  is  improper, 
it  is  sufficient  to  say  that  it  is  premature  to  say 
that  the  damages,  though  they  may  be  small,  will 
not  be  substantial.  Their  Lordships,  will,  there- 
fore, humbly  advise  her  Majesty  to  affirm  tho 
judgment  under  appeal,  and  to  dismiss  this  appeal 
with  costs. 

Solicitors  for  tho  appellants,  Hollarne,  Son,  and 

Coward. 

Solicitors  for  the  respondent,  Waltons,  Babb, 
and  Walton.  


April  29  and  June  9,  1875. 

(Present:  The  Right  lions.  Sir  J.  W.  Colvilk,  Sir 
Barnes  Peacock,  Sir  M.  E.  Smith,  Sir  R.  P. 
Collier,  and  Sir  n.  S.  Keating.) 

The  Fanny  M.  Cakvill. 

Collision — Broach  of  regulations  for  preventing 
collision — Light  - -Screens  — Merchant  Sh  ipping 
Act  1873  (35  4’  36  Viet.  e.  85),  *.  17— Construc- 
tion. 

To  render  a ship  liable  to  be  deemed  in  fault  under 
the  Merchant  Shipping  Act  1873,  sect.  17,  for  an 
infringement  of  the  regulations  for  preventing 
collisions , the  infringement  must  be  one  having 
sane  possible  connection  with  the  collision  in 
uesfion  ; a mere  infringement,  which  bg  nopossi* 
ilihj  could  have  anything  to  do  with  the  collision, 
wilt  not  render  the  ship  liable. 

A ship  carrying  her  side  lights,  with  screens  shorter 
than  required  by  the  regulations,  is  not  to  be 
deemed  in  fault  if  the  shortness  of  the  screens 
could  not  by  any  possibility  have  contributed  to 
the  collision. 
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Semble,  that  the  peculiar  build  of  a ship  requiring 
her  side  light  screens  to  be  shorter  than  provided 
in  Ike  regulation s,  it  not  a “ circumstance  of  the 
case  making  a departure  from  the  regulation 
necessary,"  within  the  meaning  of  the  Merchant 
Shipping  Ad  1873,  sect.  17. 

This  is  an  appeal  from  a decree  of  the  Right  Hon. 
Sir  K.  J.  Phillimore,  Judge  of  tho  High  Court  of 
Admiralty  of  England,  in  a cause  of  datoage  lately 
pending  in  that  court,  brought  by  the  respondents 
as  the  owners  of  a barone  called  the  Peru,  and  the 
owners  of  tho  cargo  lately  laden  on  board  her, 
against  the  barque  Fanny  M.  CarvUl,  of  which 
the  appellants  were  owners,  for  the  recovery  of 
damages  in  respect  of  losses  occasioned  to  the 
respondents  by  reason  of  a collision  between  tho 
said  vessels. 

The  collision  happoned  between  9 p.m.  and  10 
p.m.  on  the  18th  Nov.  187-1,  in  the  English 
Channel,  about  fifteen  miles  off  Beachy  Head. 

Tho  Peru,  which  is  a Swedish  borquo  of  589 
tons  register,  was  prosecuting  a voyage  from  the 
Tyno  to  Monte  Video  with  a cargo  of  coals.  The 
Fanny  M.  CarvUl,  which  is  a British  barque  of 
592  tons  register,  was  on  a voyage  from  London 
to  Barcelona  with  a cargo  of  deals. 

The  case  on  behalf  of  the  Peru  was  that  she  was 
sailing  close  hauled  by  tho  wind  on  tho  starboard 
tack,  heading  about  S.W.,  making  about  three 
knots  an  hour,  with  the  wind  about  W.N.W.,  and 
the  weather  fine,  clear,  and  moonlight,  and  that 
Bhe  had  a red  light  on  her  port  side  and  a green 
light  on  her  starboard  sido,  noth  burning  brightly, 
and  that  whilst  so  proceeding  the  green  light  of 
the  Fanny  M.  Carvill,  which  vessel  was  on  the 
port  tack,  was  seen  at  the  distance  of  about  one 
mile  and  a half  from  the  Peru,  bearing  about  two 
oints  on  tho  port  or  lee  bow,  that  the  Peru  was 
ept  close  hauled  by  the  wind  on  the  starboard 
tack,  but  that  the  Fanny  M.  Carvill  approached, 
and  though  loudly  hailed,  run  into  and  Btruck  tho 
Peru  on  her  port  Bide.  Tho  respondents  attri- 
buted blame  to  tho  Fanny  M.  Carvill,  which  was 
tho  port  tacked  vessel,  for  not  koeping  out  of  the 
way  of  the  Pent,  the  close-hauled  starboard- 
tacked  vessel. 

The  case  sot  up  by  the  appellants  was  that  tho 
red  light  of  the  Peru  was  seen  bearing  four  points 
on  the  starboard  bow  of  the  Fanny  M.  Carvill, 
distant  about  two  miles,  and  that  almost  imme- 
diately afterwards  the  green  light  of  the  Peru 
came  into  view,  and  that  the  Peru  continued  to 
approach  showing  both  lights  broad  on  the  star- 
board bow  of  tho  Fanny  3/.  Carvill,  that  in  about 
ten  minutes  tbo  Fanny  M.  Carvill  showed  a flash 
light,  and  shortly  afterwards  the  red  light  of  the 
Pm*u  was  shut  in  and  the  two  vessels  would  have 
passed  clear,  starboard  side  to  starboard  side,  but 
that  the  Peru  shut  in  her  green  light  and  again 
opened  her  red  light,  causing  immediate  danger 
of  collision,  that  thereupon  the  helm  of  the  Fanny 
M.  Carvill  was  put  hard  aport  and  her  mainyard 
squared,  but  that  she  was  unable  to  clear  the 
Peru,  and  with  tho  bluff  of  her  port  bow  struck 
the  Peru  on  her  port  side  amidships.  The  appel- 
lants charged  the  Pent  first  with  having  neglected 
to  keep  a good  look-out ; secondly,  with  haring 
neglected  to  keep  her  course;  thirdly,  with  having 
her  lights  improperly  fixed  and  screened,  and  they 
attributed  the  collision  to  such  alleged  acts  of 
neglect,  and  they  further  alleged  that  tho  Peru 
was  in  fault  within  the  true  intent  and  meaning 


of  the  17th  section  of  the  Merchant  Shipping  Act 
1873,  for  infringing  the  regulations  for  preventing 
collisions  at  sea  by  neglecting  to  carry  proper  side 
lights. 

The  cause  was  heard  on  oral  evidence  before  the 
learned  Judge  of  the  court  below,  assisted  by  two 
of  the  Elder  Brethren  of  the  Trinity  Corporation. 
It  then  appeared  that  the  screens  of  the  lights  of 
tho  Peru  fbll  short  of  tho  regulation  length  by 
nearly  one  foot,  but  no  other  complaint  was  made 
ogaiust  tho  lights.  The  appellants  alleged  that, 
in  consequence  of  the  shortness  of  the  screens,  the 
green  light  of  tho  Pent  was  seen  across  her  port 
bow.  The  evidence  as  to  the  position  of  tho  lights 
and  the  other  facts  will  be  found  in  the  report  of 
the  case  below  (32  L.  T.  Rep.  N.  8.  129,  134;  2 
Asp.  Mar.  Law  Cas.  478,  483). 

The  learned  judge  of  the  court  below,  after  hear- 
ing the  evidence  and  consulting  with  the  Elder 
Brethren,  camo  to  tho  conclusion  that  the  story 
told  by  the  witnesses  from  the  Peru  was  true,  and 
that  that  told  by  the  witnesses  from  the  Fanny 
M.  Carvill  was  untrue,  and  that  the  deficiency  in 
the  length  of  the  screens  of  the  lights  of  the  Peru 
did  not,  in  fact,  in  any  way  contribute  to  the  col- 
lision ; but  he  reserved  his  judgment  as  to  whether, 
owing  to  such  deficiency,  tho  Pent  must  also  be 
held  to  blame  under  the  said  statute.  The  learned 
judge  subsequently  gave  judgment  upon  this  point 
in  favour  of  the  Peru , and  made  the  usual  decree, 
pronouncing  for  the  damage  proceeded  for  with 
costs.  The  judgments  of  the  court  below  will  be 
found:  (32  L.  T.  Rep.  N.  S.  135;  2 Asp.  Mar. 
Law  Cos,  485).  From  the  decree  so  made  the 
owners  of  the  Fanny  M.  Carvill  appealed  for  tho 
following,  amongst  other,  reasons  : 

1.  That  on  the  evidence  taken  in  the  court  below, 
the  collision  was  solely  attributable  to  the  negli- 
gence and  improper  navigation  of  those  on  board 
tho  Peru. 

2.  That  tho  collision  was  in  no  way  occasioned 
by  any  negligence  or  improper  conduct  of  those  on 
board  the  Fanny  M.  Carvill. 

3.  That  on  the  evidence  the  side  lights  of  tho 
Peru  wero  improperly  screened,  allowing  the  green 
light  to  show  across  her  bow. 

4.  That  on  the  evidence  those  on  board  the 
Fanny  M.  CarvUl  were  misled  by  the  improper 
exhibition  of  the  lights  on  board  the  Peru. 

5.  That  on  tho  evidence  it  is  clear  that  the  colli- 
sion was  occasioned  by  the  improper  exhibition  of 
the  greeu  light  of  tho  Peru. 

6.  That  the  fiuding  of  the  learned  judge  that  tho 
green  light  of  the  Fern  was  not  seen  across  the 
bow  of  the  Peru  by  those  on  board  the  Fanny  Jf. 
CarvUl  is  not  warranted  by  the  evidence  in  the 
cause. 

7.  That  tho  evidence  established  that  the  green 
light  must  have  been  and  was  seen  across  the  bows 
of  the  Peru  by  those  on  board  the  Fanny  M. 
Carvill. 

8.  That  the  learned  judge  should  have  found  the 
Pent  in  fault  within  the  meaning  of  17th  section  of 
tho  3d  & 37  Viet.  c.  85,  on  the  ground  of  tho 
improper  condition  of  her  side  lights. 

9.  That  upon  the  evidence  given  at  the  hearing 
of  tho  cause,  the  circumstances  of  the  case  were  not 
such  as  to  make  a departure  from  the  regulation 
as  to  side  lights  necessary. 

April  29.  — Butt,  Q.C.  and  It.  Webster  for 
the  appellants. — We  submit,  first,  that  the  facta 
show  tnat  tho  Peru  altered  her  course ; secondly. 
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she  showed  her  greon  light,  and  so  brought  about 
tho  collision ; thirdly,  that  even  if  she  did  not 
show  her  groen  light,  the  lights  were  not  screened 
in  accordance  with  the  regulations,  and  that  under 
36  & 37  Viet.  c.  85,  s.  17,  she  must  be  held  to 
blame ; fourthly,  that  even  if  the  judgment  in  tho 
court  below  is  right,  tho  lights  were  so  screened 
that  they  could  by  possibility  have  contributed  t-o 
the  collision,  and  that  consequently  upon  that 
construction  of  tho  statute  the  Peru  must  be  held 
to  blame.  As  to  the  construction  of  the  statute 
wo  submit  that  it  is  so  worded  that  an  infringe- 
ment of  the  regulations,  even  if  it  docs  not,  and 
cannot,  in  any  way  contribute  to  a collision,  renders 
tho  ship  infringing  liable  for  the  collision.  In  the 
present  case  it  is  clearly  established  that  tho 
screens  wore  too  short,  which  is  an  infringement 
of  Art.  3 (d)  and  Art.  5 of  the  regulations  for 
preventing  collisions,  and  is  consequently  an  in- 
fringement within  the  meaning  of  the  Merchant 
Shipping  Act  1873,  Beet.  17 ; that  section  expressly 
enacts,  if  such  a regulation  " has  been  infringed, 
the  ship  by  which  such  regulation  has  been  in- 
fringed, shall  be  deemed  to  bo  in  fault,  unless  it 
is  shown  to  the  satisfaction  of  the  court  that  tho 
circumstances  of  the  case  made  departure  from 
the  regulation  necessary.”  Before  the  passing 
of  this  Act  a departure  from  the  rules  must  have 
contributed  to  the  collision  before  the  ship  in- 
fringing could  be  deemed  in  fnult.  Jlence  it  is  to 
bo  presumed  that  tho  Legislature  intended  some 
change.  The  judgment  of  tho  court  below  says 
that  tho  infringement  meant  by  the  lost  Act  must 
bo  “ an  infringement  material  to  the  case,  and  by 
possibility  causing  or  contributing  to  ” tho  colli- 
sion. But  with  submission,  that  is  not  the  plain 
meaning  of  the  words  which  clearly  include  every 
infringement,  whether  causing,  or  contributing, 
or  not,  and  this  construction  has  already  been 
put  upon  the  statute  in  tho  Hibernia  (31  L.  T. 
Rep.,  N.  S.,  805;  2 Asp.  Mar.  Law  Cus.  454), 
where  it  was  held  that  in  every  caso  of  collision 
the  questions  for  the  court  to  inquire  into  were, 
first,  if  the  regulations  had  been  infringed,  and, 
secondly,  if  the  circumstances  had  rendered  a 
departure  from  those  regulations  necessary. 

Mihcard,  Q.C.,  and  E.  C.  Clarkson,  for  tho  re- 
spondent.— We  submit  that,  as  the  facts  were 
found  in  our  favour  in  the  court  below,  which  pro- 
ceeded entirely  on  the  credibility  of  evidence,  the 
finding  ought  not  to  bo  disturbed.  On  the  question 
of  law,  wo  submit,  first,  that  there  was  a substan- 
tial compliance  with  the  regulations.  The  Rcgu- 
lationx  Art.  3 (b  ami  c)  require  tho  lights  to  be  so 
placed  that  they  cannot  be  seen  across  the  bows, 
and  so  long  as  this  is  complied  with  there  is  no 
infringement;  Art.  3 (d)  is  merely  subsidiary  to 
Arts.  3 (6  and  c ),  and  only  points  out  the  mode  of 
carrying  them  out,  and  so  loug  as  the  object  is 
effected  the  mere  length  of  tho  screens  is  unim- 
portant. Secondly,  the  circumstances  rendered  a 
departure  from  the  rule  necessary.  The  lights 
were  placed  on  the  round  of  the  ship’s  bows,  the 
only  available  place ; if  the  screen  had  been  longer 
the  lights  would  have  been  washed  out  by  the 
sea ; if  the  position  had  been  altered  the  lights 
would  have  been  obscured.  [Sir  R.  P.  Collier. — 
You  can’t  support  that  proposition.  If  your  ship 
is  of  such  a construction  that  she  cannot  c omply 
with  the  regulation,  she  ought  to  be  altered  bo  us 
to  make  compliance  possible.  Sir  Montague 
bMiin.— *A  departure  from  the  regulations  is  not 
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necessary  if  occasioned  by  something  under  tho 
shipowner’s  own  control.]  Thirdly,  the  defect  in 
the  screens  could  not  by  any  possibility  have  contri- 
buted to  tho  collision,  and  hence  under  the  true 
meaning  of  the  Merchant  Shipping  Act  1873  tho 
Pern  cannot  be  deemed  in  fault ; tbe  lights  of  tho 
Peru  could  not  possibly  have  been  seen  across  her 
bows.  Fourthly,  tho  Peru  is  a foreign  ship,  and  if 
the  statute  is  to  be  construed,  as  contended  for  by 
the  apjiellant,  it  cannot  be  applied  to  a foreign 
ship.  A British  Act  of  Parliament  cannot  bo 
binding  upon  a foreign  vessel  upon  the  high 
seas. 

The  Amalia , 1 Moore  P.  C.  C.t  N.  S.,  181 ; 

The  Halley,  L.  Rep.  2 P.  C.  196 ; 18  L.  T.  Rep.  N.  S. 

879  ; 3 Mar.  Law  Cm.  O.  S.  131  ; 

The  Guldfare,  L.  Rep.  2 A dm.  & Kcc.  825;  19  L.  T. 

Rep.  N.  8.  741 ; Mar.  Law  Cm.  O.  S.  201 ; 

The  Saxonia,  Lash.  410. 

Butt,  Q.C.,  in  reply. — The  Peru  is  seeking  to 
recover  against  the  Fanny  M.  Carvill  in  an  Eng- 
lish court,  and  she  must  in  consequence  accept 
the  lex  fori  in  all  matters  consequent  upon  the 
jurisdiction,  and  ns  the  Merchant  Shipping  Act 
1873  enacts  that  tho  court  shall  take  a certain 
course  on  certain  facts  appearing,  any  suitor, 
British  or  foreign,  puts  in  motion  the  jurisdiction 
subject  to  that  provision. 

Cur.  adv . vull. 

June  9. — The  judgment  of  the  court  was  deli- 
vered by 

Sir  James  W.  Colvile. — This  is  a case  of  col- 
lision between  tho  American  barque  the  Fanny 
M.  Carvill,  and  the  Swedish  liarque  Pern.  The 
undisputed  facts  of  the  case  arc  that  the  colli- 
Biou  took  placo  about  half-past  nine  of  the  even- 
ing of  tho  18th  Nov.  1874,  some  fourteen  or 
fifteen  miles  off  Beachy  Head ; that  both  vessels 
were  beating  down  Channel  close  hauled  against  a 
westerly  wind,  and  were  crossing  so  as  to  involvo 
risk  of  collision ; that  tho  Fanny  M.  Carvill  was 
on  tho  port,  and  the  Peru  on  the  starboard  tack, 
and  accordingly  that  it  was  the  duty  of  the  former 
to  get  out  of  tho  way  of  the  latter,  and  the  duty 
of  the  latter  to  keep  her  course. 

Of  the  cuxe  made  by  tho  appellants  in  order  to 
excuse  the  failure  of  the  Fanny  At.  Carvill  to  keep 
out  of  tho  way  of  the  Peru , and  to  cast  the  respou  - 
sibility  of  having  caused  the  collision  wholly  or 
partially  ou  the  latter,  the  material  allegations  are 
that  those  on  board  the  Peru  improperly  neglected 
to  keep  their  course,  and  that  the  lights  of  tho 
Pei^i  were  improperly  fixed  and  screened. 

The  principal  witness  in  support  of  this  defence 
was  Martin  8cheringer,  tho  mate  of  tho  Fanny  JKf. 
Carvill,  and  tho  officer  of  the  watch  at  the  time  of 
the  collision,  llis  testimony  is,  that  when  the  Peru 
was  first  sighted  ho  saw  her  red  light ; that  he  knew 
bIic  must  bo  beating  down  Channel,  close  hauled  on 
the  starboard  tack,  and  that  it  was  his  duty  to 
keep  out  of  her  way  ; but  that  before  be  took,  or 
could  take,  any  means  towards  that  end,  she 
opened  her  green  light,  and  continued  to  show 
both  her  lights  for  ten  minutes ; that,  inferring 
from  this  that  she  was  bearing  away,  ho  kept  his 
own  course,  after  showing  a flash  light  in  order  to 
make  the  other  vessel  give  him  a tree  berth ; but 
that  she,  after  having  apparently  kepi  away  at 
least  two  points,  ultimately  lulled  lour  points,  with 
her  sails  aback  and  shivering,  shutting  out  by  the 
last  raauceuvrc  tho  green  light;  and  this  caused 
the  collision. 
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Their  lordships  mast  remark  on  this  evidence 
that  it  is  inconsistent  with  any  theory  except 
on  actual  deviation  from  her  course  on  the 
part  of  the  Peru.  If,  as  is  now  suggested,  the 
improper  length  of  the  screen  would  account  for 
the  fact  that  the  green  light  was  seen  by  those 
on  board  the  Fanny  M.  Carvill,  although  the  Peru 
may  have  kept  her  course,  it  would  not  account 
for  what  the  mate  has  sworn  touching  her  lufliing 
and  the  appearances  of  her  sails. 

It  is  therefore  material  to  come  to  a clear  conclu- 
sion upon  the  question  whether  the  Pent  did,  in  fact, 
keep  her  course.  That  she  did  so  their  lordships  have 
no  doubt.  The  learned  judge  of  the  Court  of  Ad- 
miralty, upon  the  conflicting  evidence  before  him, 
has  found  in  terms : — “ That  tho  Pern,  a starboard 
tacked  vessel,  continued  on  her  course  without 
alteration  up  to  the  time  of  the  collision ; that  it  is 
untrue,  as  stated  by  the  witnesses  on  the  part  of 
the  Fanny  M.  CarviU,  that  tho  Peru  ever  came 
right  up  into  tho  wind  two  and  a half  points  with 
her  sails  flat  aback.”  There  iB  nothing  in  the  case 
to  induce  their  lordships  to  doubt  the  correctness 
of  this  finding,  which  is  materially  confirmed  by 
the  fact  that,  in  the  first  instance,  the  master  of 
the  Fanny  M.  Carvill  has  so  little  faith  in  the 
account  given  by  his  own  officer,  that  he  openly 
threw  tho  blame  of  the  collision  upon  him,  and 
would,  under  legal  advice,  have  admitted  his  lia- 
bility, had  it  not  been  ascertained  that  the 
screens  of  the  Peru's  lights  were  of  less  than 
th 2 prescribed  length.  And  according!}',  tho 
learned  counsel  who  argued  the  appeal  have  faintly, 
if  at  all,  contended  that  the  Peru  did,  in  fact,  alter 
her  course,  and  have  chiefly  directed  their  argu- 
ments to  show  that  the  green  light  was,  b}-  means 
of  the  defect  in  the  Bcreen,  visible  t-o  those  on 
board  the  Fanny  M.  Carvill ; was,  in  fact,  seen  by 
them ; and,  therefore,  naturally  gave  rise  to  the 
inference  that  the  Peru  was  bearing  awuy. 

To  this  defence,  as  to  that  founded  on  an  actual  de- 
viation by  the  Pem  from  her  course,  it  is  essential 
to  establish  that  the  green  light  was,  in  fact,  seen 
by  those  on  board  the  Fanny  Jf.  Carvill  across 
the  hows  of  the  Pern.  Upon  this  point  there  is 
the  direct  evidence  of  the  mate  and  look-out  man, 
who,  having  been  disbelieved  upon  other  points, 
cannot  he  treated  as  trustworthy  witnesses.  Their 
evidence  on  this  point,  however,  is  in  some  degree 
corroborated  by  that  of  the  captain,  the  surveyors 
for  the  Board  of  Trade,  and  the  other  witnesses 
who  were  called  to  prove  that  the  green  light 
might  bo  seen  across  the  bows  of  the  Peru. 

On  the  other  hand,  there  was  n considerable  body 
of  testimony  to  the  contrary,  and  the  learned  judge 
of  tho  Admiralty  Court,  upon  this  conflict  of  evi- 
dence, has  found  as  a fact  that  the  green  light  of  the 
Peru  was  not  seen  across  the  bows  of  the  Peru  by 
those  oil  board  the  Fanny  M.  Carvill ; and,  there- 
fore, could  not  have  contributed  to  the  collision. 

Their  lordships  are  so  far  from  dissenting  from 
this  finding,  that  they  arc  prepared  to  go  beyond 
what  is  directly  expressed  by  it,  and  to  hold  upon 
the  evidence  before  them,  and  for  tho  reasons  next 
to  be  stated,  that  in  the  eircumsta races  in  which 
these  vessels  were  placed,  thegreenlight  of  the  Peru 
could  not  by  any  possibility  have  been  soon  by  those 
on  board  the  Fanny  M.  CarviU.  The  vessels, 
though  on  opposite  tacks,  were  both  close  hauled, 
and  may  be  assumed  to  have  been  sailing  within 
six  points  of  the  wind,  whether  the  direction  of 
that  was  west,  or  two  points  to  the  north  of  west. 


This  being  so,  their  lordships  are  of  opinion  that 
each  must  first  have  seen  the  other  as  stated  by 
those  on  board  the  Peru,  about  two  points  on  her 
own  lee  bow.  For  if  the  bearing  of  tho  Peru, 
when  first  sighted  by  tho  Fanny  If.  CarviU,  was 
four  or  even  three  points  on  the  lee  bow  of  the 
latter,  as  stated  by  tier  mate,  it  is  difficult  to  see 
how  the  two  vessels,  sailing  as  they  were  sailing, 
and  each  keeping  her  course,  could  ever  have 
come  in  collision.  Now  their  lordships  are  satis- 
fied that  the  green  light  of  the  Peru  could  not 
have  been  visible  two  points  over  her  port  bow, 
if  the  screen  projected,  as  it  is  proved  to  have 
projected,  considerably  more  tliau  one  foot  from 
the  position  of  the  light  in  a direction  parallel  to 
the  ucel.  For  these  reasons,  as  well  as  upon  the 
direct  evidence  in  the  cause,  they  have  come  to 
the  conclusion,  in  which  they  are  confirmed  by 
their  assessors,  that  the  green  light  of  the  Peru  not 
only  was  not,  but  could  not  by  possibility  have 
been  seen  by  those  on  board  tho  other  vessel ; and, 
accordingly,  that  tho  defect  in  her  screens  neither 
did,  nor  could  have  contributed  to  the  collision. 
This  conclusion  was  probably  intended  to  be  im- 
plied, though  it  is  not  in  terms  expressed,  in  tho 
finding  of  the  Court  of  Admiralty. 

These  being  the  facts  of  the  case,  it  follows  that 
the  Fanny  3f.  Ctnvitt,  which  failed  to  keep  out  of 
the  way  of  the  Pent,  must  bo  pronounced  solely  to 
blame  for  the  collision,  unless  by  force  of  the 
17th  section  df  the  Merchant  Shipping  Act  1871) 
(36  «fc  37  Viet.  c.  85),  as  construed  in  the  recent 
case  of  The  Hibernia  {ante,  p.  154),  the  Peru 
is  to  be  deemed  to  be  also  in  fault;  although  the 
particular  infringement  of  the  Bailing  rules  im- 
puted to  her  neither  did,  nor  could  by  possibility, 
nave  contributed  to  the  accident. 

The  words  of  the  statute  are,  “ If,  in  any  case  of 
collision,  it  is  proved  to  the  court  before  which  the 
case  is  tried,  tliat  any  of  the  regulations  for  pre- 
venting collisions  contained  in,  or  made  under  the 
Merchant  Shipping  Acts  1854  to  1873,  have  been 
infringed,  the  ship  by  which  such  regulation  has 
been  infringed  shall  be  deemed  to  be  m fault,  un- 
less it  is  shown  to  the  satisfaction  of  the  court 
that  the  circumstances  of  the  case  made  a depar- 
ture from  the  regulations  necessary.” 

The  alleged  infringement  is  of  that  part  of 
Article  3 of  the  sailing  Rules  which  prescribes  that 
" the  green  and  red  side  lights  .shall  be  fitted  with 
in-board  screens,  projecting  at  least  three  feet  for- 
ward from  the  light,  so  as  to  prevent  these  lights 
from  hi'ing  seen  across  the  bow.”  The  screen  of 
the  Peru  is  shown  to  have  been  nearly  a foot  (about 
1 1 inches)  short  of  the  prescribed  length.  It  must 
be  assumed  that  those  under  whose  advice  the 
rule  was  framed  considered  that  a length  of  311. 
was  necessary  in  order  to  prevent  the  light  from 
being  seen,  under  any  circumstances  whatever, 
across  the  bow.  Anu  there  is  evidence  in  the 
cause,  independent  of  that  of  the  discredited 
witnesses,  to  show  that,  under  some  circumstances, 
the  green  light  might  be  perceptible  across  the 
bow.  Their  Lordships,  therefore,  notwithstand- 
ing their  conviction  that  tho  green  light  could 
not  have  been  Been  more  than  a very  few  degrees 
(if  at  all)  across  the  bow  of  the  Pent,  will  assume 
that  there  was  an  infringement  of  the  regulation 
within  the  meaning  of  the  statute.  And  it  has 
certainly  not  been  shown  that  the  circumstances 
of  tho  case  made  a departure  from  the  regulation 
necessary. 
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In  construing  tho  clause  in  question,  it  is  to 
be  observed  that  the  Act  of  1873  did  not  re- 
peal, nor  was  it  a substitute  for,  the  Merchant 
Shipping  Acts  of  1861  and  1862.  On  the  con- 
trary, its  2nd  section  declares  that  it  is  to  bo  con- 
strued as  one  with  them.  Now,  the  298th  section 
of  tho  Act  of  1861,  and  the  29th  section  of  the  Act 
of  1862,  provides  each  that  in  certain  cases  of  in- 
fringement of  the  sailing  regulations  those  guilty 
of  the  infringement  shall  incur  certain  conse- 
quences. But  each  contains  the  qualification  that 
the  collision  shall  appear  to  the  court  to  have 
been  occasioned  by  the  non-observance  of  the 
regulation  infringed.  When,  therefore,  in  the 
17th  section  of  the  Act  of  1873,  tho  Legislature 
omitted  this  qualification,  it  must  be  presumed  to 
have  done  so  designedly,  and,  at  all  events,  to  j 
have  intended  that  it  should  no  longer  be  incum- 
bent on  the  opposite  party  to  prove  that  the 
non-ubscrvauce  of  the  regulations  in  fact  con- 
tributed to  the  collision. 

Nor  docs  it  appear  to  tbeir  Lordships  that 
the  17th  section  ot  tho  Act  of  1873  can  be  taken 
merely  to  shift  the  burthen  of  proof  by  rais- 
ing a presumption  of  culpability,  to  be  rebut- 
ted by  proof  that  the  non-observance  of  the 
rule  did  not  in  fact  contribute  to  the  colli- 
sion, because  the  preceding  (tho  16th)  section 
clearly  shows  that  where  the  Legislature  intended 
only  to  raise  a presumption  capable  of  being  re- 
butted by  such  proof  it  used  apt  words  to  express 
that  intention. 

Their  Lordships  therefore  conceive  that,  what- 
ever bo  the  true  construction  of  the  enactment 
in  question  that  which  would  take  the  case  out 
of  its  operation  by  mere  proof  that  the  infringe- 
ment of  the  regulation  did  not,  in  point  of 
fact,  contribute  to  the  collision,  is  inadmissible. 
They  conceive  that  the  Legislature  intended 
at  least  to  obviate  the  necessity  for  the  deter- 
mination of  this  question  of  fact  (often  a very 
nice  one)  upon  conflicting  evidence. 

There  remain,  however,  two  other  possible  con- 
structions. The  first  is  that,  on  proof  of  an 
infringement  of  any  of  the  regulations  for  pre- 
venting collisions,  there  arises,  subject  only 
to  the  qualification  contained  in  the  final  clause 
of  tho  section,  an  absolute  presumption  of  cul- 
pability against  the  vessel  guilty  of  such  in- 
fringement, to  which  the  court  is  bound  to 
give  effect,  whatever  tho  nature  of  tho  infringe- 
ment may  be.  The  other  is  that  the  infringe- 
ment must  be  one  having  some  possible  con- 
nection with  the' collision ; or,  in  other  words 
that  the  presumption  of  culpability  may  be  met  by 
proof  thut  the  infringement  could  not  by  any 
lossibility  have  contributed  to  the  collision.  The 
ormer  ol  these  constructions,  though  possibly  the  ] 
more  consistent  with  the  literal  meaning  of  the  j 
words  of  the  section,  seems  to  their  Lordships  to 
be  tho  less  reasonable  of  the  two.  It  not  only 
leads  to  the  extravagant  consequences  pointed  out 
by  the  learned  judge  of  the  Admiralty  Court ; it 
implies  an  intention  which,  without  the  plainest 
language,  can  hardly  be  imputed  to  the  Legisla- 
ture. For  it  is  one  thing  to  say  that  when  the 
circumstances  show  that  the  infringement  of  the 
regulations  might  have  contributed  to  the  colli- 
sion, the  court  shall  conclusively  infer  that  it  did 
so.  It  is  another,  and  very  different  thing  to  say, 
that  the  court  shall  draw  the  same  inference, 
when  the  circumstances  show  thut  the  infringe- 


f ment,  from  its  nature,  could  not  possibly  have  con- 
tributed to  tho  collision.  In  the  latter  case  the 
Legislature  would  entirely  alter  tho  nature  of  tho 
shipowner's  liability.  As  the  law  stood,  he  was 
civilly  liable  in  damages  for  the  consequences  of 
his  act  or  omission.  Tho  now  law,  so  far  as  it 
enacts  that  the  consequence*  which  might  have 
flowed  from  tliat  act  or  omission,  shall  he  pre- 
sumed to  have  flowed  from  it,  does  not  affect  the 
nature  of  that  civil  liability.  But  on  the  sup- 
posed construction  it  would  virtually  substitute 
lor  a civil  liability  which  the  shipowner  could  not 
have  incurred,  a penalty  for  the  infringement  of 
the  regulations  irrespective  of  the  nature  or  pos- 
sible consequences  of  that  infringement — a penalty, 
moreover,  of  uncertain  application,  since  it  is 
dependent  on  a collision,  and  varying  in  severity 
with  the  injury  done  by  the  collision.  It  would, 
in  effect,  make  the  vessel  guilty  of  the  infringe- 
ment, a sort  of  outlaw  of  the  seas,  by  depriving 
her  of  the  right  to  recover,  under  any  circum- 
stances, more  than  half  the  damages  to  which,  by 
thu  general  law  maritime,  she  might  become 
entitled. 

Again,  it  can  hardly  be  denied,  though  tho 
words  |Knhaps  admit  of  such  a contention,  that 
the  infringement  proved  must  be  one  existing 
at  the  time  of  the  collision.  And  if  this  lie  so,  it 
seems  but  reasonable  to  infer  that  it  must  also  be 
one  that  has  some  possible  connection  with  the 
accident. 

Their  Lordships  are  of  opinion  that  the  second 
construction,  which  is  not  absolutely  inconsist- 
ent with  the  phraseology  of  the  enactment, 
and  is  by  far  the  more  reasonable  of  the  tw*o, 
ought  to  be  adopted.  It  gives  effect  to  the  statute 
by  excluding  proof  that  an  infringement,  which 
might  have  contributed  to  a collision,  did  not  in 
fact  do  so ; and  by  throwing  on  the  party  guilty 
of  the  infringement  the  burden  of  showing  that  it 
could  not  possibly  have  done  so. 

Applying  this  construction  of  the  statute  to 
the  tacts  t on  mi,  their  Lordships  are  of  opinion 
tbat  if,  in  this  case,  both  vessels  nad  been  British 
ships,  the  Peru  could  not  have  been  pronouuced 
in  fault. 

This  conclusion  renders  it  unnecessary  to  con- 
sider whether  this  particular  clause  in  the  statute 
is  applicable  to  foreign  vessels;  whether,  in  other 
words,  it  falls  within  tho  principle  enforced 
in  the  Amalia  (B.  & Lush,  160)  or  that  en- 
forced iu  the  Saxon ia  (Lush,  410).  That  this 
question,  which  is  not  free  from  difficulty,  will 
have  to  be  determined  at  no  distant  da;e  is 
highly  probable.  But  tbeir  Lordships  abstain 
the  more  willingly  from  considering  it  at  present, 
because  it  was  not  very  fully  argued  before  them. 

Their  Lordships  will  humbly  advise  Her  Majesty 
to  affirm  the  judgment  of  the  Court  of  Admiralty, 
and  to  dismiss  this  appeal  with  costs. 

Solicitors  for  the  appellants,  Stokes,  Saunders, 
and  Slakes. 

Solicitors  for  the  respondents,  Thorns  Cooper. 
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COOBT  OF  APPEAL  IN  CHANCEBT- 

Reported  by  E.  Stewart  Roche  and  H.  Peat,  Eaqr*., 

• J3orri«t«rs-at-Law, 

Monday,  June  28,  1875. 

(Before  the  Lords  Justices.) 

He  Arthur  Average  Association  ; Ex  parte  Cory 
and  Hawkslky. 

Mutual  marine  insurance  association — Unincorpo- 
rated and  unregistered  body — Winding-up — 
Association  for  acquisition  of  gain — Names  of 
undencriters  specified  in  policy — 30  Viet.  e.  23, 
s.  7 — Companies  Act  1862,  es.  4, 199. 

Bij  the  rules  of  a mutual  insurance  association  it 
was  provided  that  the  members  should  severally 
and  respectively  and  not  jointly  or  in  partnership, 
nor  the  one  for  the  other,  but  each  only  in  his  own 
name,  insure  each  other**  ships  for  one  year,  from 
noon  of  any  day  named  as  the  commencement  of 
risk,  subject  to  the.  conditions  indorsed  on  the  form 
of  polienf,  and  to  the  rules  and  regulations,  which 
should  be  binding  on  all  the  members  of  the  asso- 
ciation. The  managers  of  the  association  were 
James  Jackson  and  William  Sheppard,  and  either 
of  them  might  sign  their  firm  ngme  of  Jackson 
and  Sheppard  to  all  policies  of  insurance  in  the 
name  of  the  association,  as  managers  thereof,  and 
the  signature  thus  given  by  either  of  them  should 
be  binding  and  conclusive  on  all  the  members  of 
tht  association , and  should  have  on  all  and  each 
of  the  members  the  same  effect  as  if  each  and 
every  member  had  personally  signed  such  policy. 
The  annual  rates  on  the,  sums  insured  were  pay- 
able in  advance  by  quarterly  proportions  by 
members'  acceptance  of  the  manager's  draft  at 
three  months'  date ; or  if  paid  in  cash,  discount 
of  hi.  per  cent,  per  annum  was  to  be  alloiced, 
which  was  to  be  placed  to  the  credit  of 
each  respective  member,  and  if  such  amount 
exceeded  the  claims  for  losses  or  damage  sustained 
by  the  members,  such  excess  was  to  stand  to  the 
credit  of  each  mutual  member  proportionately  as 
he  might  have  contributed,  and  if  such  contribu- 
tions were  not  sufficient  to  meet  the  claims  of  the 
members  for  loss  or  damage  sustained  within  any 
respective  year,  then  such  credited  amounts  should 
be  applied  to  meet  such  deficiency,  and  if  there 
should  still  be  a deficiency , such  sum  as  might  bo 
required  to  meet  the  same  should  be  drawn  for  on 
each  respective  member  in  such  proportion  as  they 
bore  to  each  other.  The  rules  also  provided  that 
the  managers  should  have  authority  to  issue  poli- 
cies to  members  for  periods  less  than  a year,  or 
for  special  risks,  either  on  time  or  voyage  poli- 
cies, in  consideration  of  special  rates  of  premium, 
to  which  the  reserve  fund  should  in  no  way  apply, 
and  that  the  rules  might  be  repealed,  altered,  or 
amended  by  a majority  of  the  members  at  a general 
meeting. 

Special  rate  policies  were  issued  to  non-members 
both  before  and  after  an  invalid  alteration  of  the 
rules,  by  which  it  was  attempted  to  give  the 
managers  authority  to  issue  special  rate  policies 
to  non-members.  The  policies  issued  by  the  asso- 
ciation were  signed , “ Jackson  and  Sheppard, 
joint  managers  of  the  Arthur  Average  Associa- 
tion for  insuring  each  other's  ships,  every  mem- 
ber bearing  his  equal  proportion  according  to 
the  sums  mutually  insured  therein,  excepting 
members  paying  special  rates."  In  Feb.  1870, 
the  association  was  ordered  to  be  wound  up,  and 
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on  the  25 th  May  1871,  Cory  and  Hawkesley  were 
settled  on  the  list  of  contributories.  By  the  chief 
clerks'  certificate,  dated  20 th  Dec.  1873,  certain 
sums  were  found  to  be  due  to  holders  of  special 
policies  who  were  non-members.  On  a call  being 
made  on  Cory  and  Hawkesley,  they  took  out  a 
summons  to  have  the  debts  admitted  by  the  certi- 
ticaie  of  certain  members  expunged. 

Held  ( affirming  the  decision  of  the  Master  of  the 
Rolls),  that  the  signature  to  the  policies  was  not 
a specification  of  the  names  of  the  insurers  as 
required  by  the  7th  sect,  of  30  Viet.  c.  23 ; and 
that  the  policies  were,  therefore,  invalid. 

Held,  also,  that  the  issuing  of  special  rate  policies 
to  non-members  was  ultra  vires,  and  that  not- 
withstanding the  delay  in  applying  to  vary  the 
chief  clerk's  certificate,  the  amounts  found  due  to 
non-members  must  be  expunged. 

This  was  an  appeal  from  an  order  of  the  Master  of 
the  Rolls  (reported  ante  p.  530).  The  facts  were 
shortly  as  follows  : — The  Arthur  Average  Associ- 
ation for  British,  Foreign  and  Colonial-built  Ships, 
was  a mutual  shipping  insurance  association, 
formed  in  1867,  not  incorporated  under  any  Act 
of  Parliament,  and  not  registered  under  the  Com- 
panies Act  1862.  By  the  Rules  of  the  association 
it  was  provided  that  the  members  of  the  associa- 
tion should  severally  and  respectively,  and  not 
jointly  or  in  partnership,  nor  the  one  for  the  other, 
but  each  only  in  his  own  name,  insure  each  others 
ships  for  ono  year  from  noon  of  any  day  named, 
at  the  commencement  of  the  risk,  subject  to  the 
conditions  indorsed  on  the  form  of  policy,  and  to 
the  rules  and  regulations  which  should  be  binding 
on  all  the  members  of  the  association.  The 
managers  of  the  association  were  to  be  James 
Jackson  and  William  Sheppard,  and  either  of 
them  might  sign  their  firm  name  of  Jackson 
and  Sheppard  to  all  policies  of  insurance  in  the 
name  of  the  association  as  managers  thereof,  and 
the  signature  thus  given  by  cither  of  the  managers 
should  be  binding  and  conclusive  on  all  the  mem- 
bers of  the  association,  and  should  have  on  each 
and  all  of  the  said  members  the  same  legal  effect 
as  if  each  and  every  member  had  personally  signed 
such  policy.  Special  rate  policies  were  issued  to 
non-members,  both  before  and  after  an  at- 
tempted, but  invalid,  alteration  of  the  rules,  by 
which  it  was  proposed  to  authorise  the  managers 
to  issue  policies  to  non-members  for  special 
risks  as  on  voyage  policies.  The  policies  issned 
by  the  association  were  signed  “ Jackson  and 
Sheppard,  joint  managers,  per  procuration  of  tho 
several  members  of  the  Artnur  Average  Associa- 
tion for  insuring  each  other’s  ships,  every  member 
bearing  bis  equal  proportion  according  to  the 
Bums  mutually  insured  therein,  excepting  members 
paying  special  rates.”  In  Feb.  18/0  the  associa- 
tion was  ordered  to  be  wound  up,  and  a sum  of 
17,5321.  11s.  8d.  having  been  found  by  the  chief 
clerks’s  certificate  to  be  due  to  holders  of  special 
policies,  many  of  whom  were  non-members,  the 
question  was  raised  whether  the  sums  duo  in 
respect  of  special  policies  to  non-members  were 
valid  debts  as  against  the  association.  The  case 
was  argued  at  great  length  before  the  Master  of 
tho  Rolls,  it  being  contended  on  bclinlf  of  the 
members  of  the  association,  upon  whom  a call 
had  boen  made,  that  the  association  had  no  power 
to  issue  policies  to  persons  who  were  not  members, 
and  did  not  become  bo  by  having  special  rate 
policies  granted  to  them  ; and  further,  that,  being 
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policies  for  marine  insurance,  they  were  invalid 
from  non-compliance  with  the  provisions  of  the 
30  A 31  Viot.  c.  ‘23,  s.  7,  according  to  which  every 
marine  policy  should  specify  the  particular  risk  or 
adventure,  the  names  of  the  subscribers  or  under- 
writers, and  the  sum  or  sums  insured,  and  in 
case  any  of  such  particulars  should  be  omitted  in 
any  policy,  such  policy  should  bo  null  and  void. 
In  the  court  below  it  was  held  that  the  signature 
to  the  policies  of  “ Jackson  and  Sheppard,”  Ac., 
was  not  a specification  of  the  natnes  of  the 
insurers  as  required  by  sect.  7 of  30  A 31  Viet, 
c.  23,  and  that  the  policies  were  accordingly  in- 
valid. The  holders  of  special  policies  who  were 
not  members  of  the  association  appealed  from  that 
decision.  Other  questions  as  to  the  validity  of 
the  winding-up  under  the  Companies’  Act  1862, 
of  this  unincorporated  and  unregistered  associa- 
tion arose  in  the  court  below,  but  were  not  dis- 
cussed on  the  appeal. 

Ghitty,  Q.O.  and  W.  F.  Robinson  in  support  of 
the  appeal. 

Fry,  Q.C.,  North,  and  Hilbery  for  the  respon- 
dents, and  Waller,  Q.C.,  for  the  official  liquidator, 
were  not  called  on. 

The  following  cases  wore  referred  to : 

Don-ell  v.  Moon,  4 Camp.  109  ; 

Reid  v.  A Hon,  4 Ex.  Bop.  326  5 

Re  London  Marine  Insurance  Association,  21  L.  T. 

Rep.  N.  S.  97  : L.  Rep.  4 Ch.  Oil ; 

Re  Mexican  and  South  American  Company,  10  L.  T. 

Rep.  N.  8.  l»i : L.  Rep.  2 Ch.  387  ; 

Turnbull  v.  Woolfe,  9 Jar.  N.  3.  57 ; 

Bromley  y.  Williams,  32  Bear.  177  ; 

WalAonr.  SiCann,  11  G.  B.,  N.  S.,  756. 

Lord  Justice  Hellish  was  cloarly  of  opinion 
that  the  view  taken  by  the  Master  of  the  Rills 
was  correct,  and  that  these  policies  were  invalid, 
inasmuch  as  they  did  not  specify  tho  names  of  the 
subscribers  or  underwriters  in  the  manner  re- 
quired by  the  Act  of  Parliament,  and  it  was  im- 
possible to  ascertain  from  the  policy  itself  who 
were  to  be  liablo  upon  it,  and  who  were  to  bo  the 
insurers.  The  appeal  must  lie  dismissed,  but, 
although  no  costs  would  bo  given  to  tho  unsuc- 
cessful appellants,  they  would  not,  having  regard 
to  the  nature  and  importance  of  the  case,  be  ordered 
to  pay  any.  Tho  costs  of  tho  respondents  and  of 
the  official  liquidator  would  come  out  of  the 
estate. 

Lord  Justice  James  concurred. 

Solicitors : F.  W.  Uilbery,  W.  W.  Wynne, 
Westall , Roberts,  and  Barlow. 


COURT  OF  QUERN’S  BENCH. 

Reported  by  J.  Shoktt  and  M.  W.  McKkllah,  Eeqra., 
B&rrtitors-at-Law. 

Friday  April  30,  1875. 

The  North  op  England  Pure  Oilcake  Comp  ant 
(Limited)  v.  The  Archangel  Maritime  Bank 
And  Insurance  Company  (Limited). 

Marine  insurance  — Sale  of  cargo  — “ Shipping 
documents  ” — Assignment  of  policy  after  interest 
of  assiynor  had  ceased. 

Where  the  interest  of  the  insured  has  ceased  before 
loss,  a subsequent  assignment  of  the  policy  is 
ineffectual. 

V.  insured  a cargo  of  linseed  for  a voyage,  including 
risk  of  lighters ; during  the  voyage  V.  sold  the 
cargo  to  the  plaintiffs,  to  be  paid  for  in  fourteen  days 


from  being  ready  for  delivery,  or  at  sellers’  option 
on  handing  shipping  documents  ( which  option 
was  not  exercised).  The  cargo  was  landed  in 
puttlic  lighters  employed  by  the  plaintiffs,  one  of 
which  sank.  After  the  loss  V.  assigned  the  policy 
to  the  plaintiffs. 

Held  that  the  policy  had  not  passed  to  the  plaintiffs 
by  the  contract  of  sale,  that  V.’s  interest  ceased  on 
delivery  into  the  lighter,  and,  therefore,  that  the 
subsequent  assignment  was  void,  and  the  plaintiffs 
could  not  recover  on  the  policy. 

This  was  a special  case  stated  after  issue  had  been 
joined.  The  parts  of  the  case  which  are  material 
are  as  follows  : — 

3.  The  plaintiffs  carry  on  the  business  of  seed 
crushers  and  oilcake  and  cattle-food  manufacturers 
at  Stockton-on-Tees,  ono  of  tho  ports  of  the  United 
Kingdom,  and  haviug  a landing*  wharf  therein,  and 
tho  defendants  carry  on  tho  business,  at  Athens  in 
the  Kingdom  of  Greece,  of  marine  insurance  on 
ships  and  cargoes,  and  have  also  offices  and  a 
local  board  of  direction  situato  in  London  for 
conducting  and  carrying  on  such  business. 

4.  On  the  24th  Nov.  1871,  Vagliano  Brothers 
insured  with  the  defendants  a cargo  of  2950 
chetwerfcs  of  linsoed  belong  to  thorn  of  tho  value  of 
62001.  for  the  ‘sum  of  15001.  at  a premium  of 
521.  10s.  0 d.,  which  Vagliano  Brothers  then  paid  to 
the  defendants,  the  linseed  then  being  on  board 
the  brig  Fanny  at  Constantinople,  for  a voyage  from 
Constantinople  to  a port  of  call  and  discharge  in 
the  United  Kingdom  to  be  named,  including  all 
risks  of  craft  or  lighters  to  and  from  the  brig,  each 
lighter  and  craft  being  considered  as  if  separately 
insured,  tho  policy  ofinsuranco  being  with  Vagliano 
Brothers  or  their  assigns. 

5.  Tho  linseed  had  been  duly  shipped  by  Vag- 
liano Brothers  on  board  tho  brig,  which  then  com- 
menced the  voyage  therewith  in  conformity  with 
the  terms  of  the  policy,  under  a bill  of  lading 
dated  the  29th  (10th)  Nov.  1871,  whereby  the 
linseed  was  to  bo  delivered  at  a safo  port  in  tho 
United  Kingdom  unto  Vagliano  Brothers  or  their 
assigns. 

6.  Whilst  tho  brig  was  still  on  her  voyage, 
Edwards  and  Company  who  then  acted  as  the 
agents  of  Vagliano  Brothers  in  Englaud,  on  the 
17th  Feb.  1872  sold  to  the  plaintiffs  the  cargo  of 
linseed,  it  being  a term  of  the  contract  that  tho 
vessel  should  go  to  any  safe  floating  port  in  tho 
United  Kingdom,  and  there  deliver  her  cargo  to 
the  plaintiffs. 

7.  The  plaintiffs  paid  Vagliano  Brothers  through 
Edwards  and  Co.,  the  price  of  the  linseed  in  cash  as 
hereinafter  mentioned,  less  two  and  a half  per  cent, 
discount,  in  conformity  with  the  sold  note,  and  on 
the  2 1st  Feb.  1872  Vagliano  Brothers  accordingly 
endorsed  tho  bill  of  lading  to  tho  order  of  the 
ageuts,  Messrs.  Edwards  and  Co.,  who  thorenpon 
duly  endorsed  tho  same  to  the  plaintiffs,  both  which 
endorsements  appear  on  the  said  document.  The 
sellers  of  tho  cargo  did  not  exercise  their  option 
mentioned  in  the  contract  noto. 

8.  The  plaintiffs  duly  notified  Stockton-on-Tees 
(tho  same  being  a sale  floating  port  within  tho 
terms  of  the  above-named  policy),  as  tho  dostined 
port  of  discharge  of  the  cargo,  and  on  tho  *26th 
Feb.  1872  the  brig  duly  arrived  at  the  said  port 
with  her  cargo,  tho  samo  being  then  intact. 

9.  Tho  cargo  was  landed  by  means  of  public 
lighters  employed  by  the  plaintiffs  to  unload  tho 
said  cargo  from  tho  brig,  and  to  land  the  same  at 
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the  plaintiffs'  wharf.  The  employment  of  tho 
lighters  was  within  the  terms  of  the  policy,  and 
was  necessary  for  unloading  and  right  delivery 
ashore  of  the  cargo. 

10.  On  tho  28tn  Feb.  1872,  one  of  the  lighters 
filled  with  part  of  tho  cargo  arrived  safely  along- 
side of  tho  plaintiffs’  wharf,  and  was  there  flunk  by 
perils  within  the  terms  of  the  policy,  and  thereby 
tho  same  was  partly  lost  and  partly  damaged. 

11.  The  above-named  loss  occurred  when  a part 
only  of  tho  cargo  had  been  discharged,  and  before 
the  plaintiffs  hod  paid  the  price  of  the  cargo,  and 
upon  payment  being  asked  for  a correspondence 
ensued  between  the  plaintiffs  and  Messrs. 
Edwards  and  Co.,  which  was  to  be  taken  as  part  of 
the  case, 

12.  On  the  4th  March  1872,  Vagliauo  Brothers 
made  a claim  on  the  defendants  for  the  loss  of  tho 
linseed  in  the  lighter,  and  on  the  5th  March  1872, 
claimed  and  received  from  them  n sum  of  moneyas 
return  of  premium  on  the  ground  that  the  brig 
had  arrived  at  Stockton-on-Tees.  They  retained  the 
same  and  no  demand  for  tho  same  has  ever  been 
made  by  the  plaintiffs.  This  return  of  premium  is 
endorsed  on  the  policy.  Such  return  of  premium 
does  not  by  the  usage  at  Lloyd’s,  preclude  the 
assured  from  afterwards  claiming  a loss  upon  tho 
policy  if  any  loss  has  in  fact  occurred. 

13.  On  the  1 1th  May  1872,  a claim  for  77 l.  4s.  Od. 
in  respect  of  the  loss,  was  made  by  Vagliano 
Brothers  and  was  endorsed  on  the  policy. 

14.  The  policy  was  in  Juno  1872  handed  over  to 
tho  plaintiffs  by  Vagliano  Brothers,  and  on  the 
17th  Oct.  1872,  Valgiano  Brothers  endorsed  on  the 
policy  what  purported  to  be  an  assignment  of  it  by 
them  to  the  plaintiffs. 

15.  The  court  was  to  have  power  to  draw 
inferences. 

16.  The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  facts  tho  plaintiffs  wore 
entitled  to  recover  from  the  defendants  the  loss. 

17.  If  the  court  should  be  opinion  in  the  affirm- 
ative then  judgment  was  to  bo  entered  up  for  the 
plaintiffs  for  77 L 4s.  Od.  with  five  per  cent,  interest 
thereon  from  the  18th  Nov.  1872  to  judgment, 
together  with  their  costs  of  Buit. 

18.  If  the  court  should  be  of  opinion  in  the 
negative  then  judgment  with  costs  of  defence  was 
to  be  entered  up  for  the  defendants. 

The  pleadings,  policy  of  insurance,  bill  of  lading, 
sold  note,  correspondence,  and  assignment  of  tho 
policy  from  Vagliano  Brothers  to  the  plaintiffs 
were  to  be  taken  as  part  of  the  case.  The  sold 
note  dated  17th  Feb.  1872,  contained  the  following 
terms. 

Sold  this  day  to  tho  North  of  England  Pure  Oilcake 
Company  the  following  Taganrog  linseed,  vis.  r the  cargo 
per  Fanny  consisting  of  about  2tl8  quarters,  and  now  at 
Scilly  at  62 s.  3d.  per  4241b.  The  seed  is  to  be  delivered 
at  destined  port  in  sound  merchantable  condition,  and  to 
bo  worked  in  thirteen  days,  and  paid  for  in  fourteen  days 
from  being  ready  for  delivery  by  oash  less  24  per  cent  dis- 
count, or  at  sellers’  option  on  hnndiug  shipping  documents 
less  interest  at  five  per  cent,  per  annum.  If  any  cargo 
amount  to  or  oxooed  650  tons  seven  extra  days  to  be 
allowed  for  payment,  nnd  receivers  to  hare  tbe  privilege 
of  using  any  unexpired  lay  days.  . . . Tho  vessol  to  go  to 
any  safe  floating  port  in  the  United  Kingdom. 

Butt,  Q.C.  ( Bohn  with  him)  for  the  plaintiffs. — 
The  plaintiffs  are  entitled  to  sue  on  the  policy  by 
31  «fc  32  Viet.  c.  86,  s.  1,  notwithstanding  it  was 
assigned  after  loss  : {Lloyd  v.  Fleming  and  Lloyd 
v.  Spence,  ante,  vol.  1,  p.  192 ; 25  L.  T.  Rep.  N.  S. 
824 ; L.  Rep.  7 Q.  B.  299  The  policy  is  to  insure 


arrival  on  shore,  and  covers  risk  of  lighters : (seo 
Hurry  v.  Royal  Exchange  Assurance  Company, 
2 B. k P.480.)  There  arc  two  periods  at  which 
it  may  be  said  that  Vagliano  Brothers’  interest  in 
the  policy  ceased ; first  on  the  making  of  tho 
contract  of  sale,  or  secondly  on  delivery  at  the 
homo  port.  If  tho  former  view  is  correct  the  policy 
passed  to  the  plaintiffs  under  the  words  “shipping 
documents."  In  Arnould  on  Marine  Insurauce 
p.  106  (3rd  and  4th  edit.)  the  law  on  the  subject  is 
thus  stated:  “ Where  a policy  is  assigned  to  the 

purchaser  of  the  insured  property,  it  is  usual  to 
indorse  on  it  a memorandum  to  tho  effect  that 
the  interest  in  this  policy  is  transferred  to  the 
purchaser.  When  a floating  cargo  (i.e.  a cargo  at 
sea)  is  sold  in  London,  it  is  generally  on  what  are 
called  4 The  London  Floating  Conditions/  which 
comprise  the  delivery  over  to  the  purchaser  for 
his  benefit  of  the  policies  which  have  been  effected 
on  the  cargo,  the  understanding  being  that  it  is 
insured  to  the  full  value,  the  price  paid  being  all 
the  higher,  to  include  the  amount  paid  by  the 
vendor  for  insurance.  If  upon  such  a transaction 
it  be  objected  by  the  buyer  that  the  vendor  has  not 
performed  the  conditions  of  the  contract  in  conse- 
quence of  delivering  over  policies  apparently  short 
of  the  full  value  of  the  cargo,  the  question  is  one 
depending  so  much  upon  iact  that  it  ought  to  go 
to  the  jury  : ’’  (seo  Tamvaco  v.  Lucent,  l Mar.  Law 
Cos.  O.  S.  66, 231 ; 1 B.  & S.  185  ; 30  L.  J . 234,  Q B. ; 
affirmed  3 B.  & S.  89;  31  L.  J.  296,  Q.  B. ; Ralli  v. 
The  Universal  Marine  Insurance  Company,  1 Mar. 
Law  Cos.  0.  S.  160, 194 ; 31  L.  J.  207,  Ch.  reversed 
ib.  313.)  The  present  caso  is  withinthe  above  rule, 
being  a sale  iu  London  of  a floating  cargo.  It  Is 
primd  facie  unreasonable  to  suppose  that  it  was 
intended  to  allow  the  policy  to  drop  before  the 
arrival  of  the  cargo : but  this  result  would  ensue 
if  the  interest  of  the  vendors  ceased  on  the  contract 
of  sale,  and  tho  policy  did  not  pass  : (Fairies  v. 
Junes,  11  M.  & W.  10.)  But  secondly  it  is  sub- 
mitted that  on  tho  true  construction  of  the  contract 
of  sale,  lookiug  to  the  terms  of  payment  contained 
in  the  sold  note,  the  property  iu  the  cargo  did  not 
pass  until  delivery  at  the  home  port.  The  interest 
would  then  remain  in  Vagliano  Brothers  up  to  the 
time  of  tho  loss.  Even  if  it  was  intended  to  pass 
the  property,  it  was  not  intended  td  let  the  policy 
drop,  for,  even  if  the  legal  property  had  passed,  if 
the  vendors  had  any  interest  in  the  safe  arrival  of 
* the  cargo  they  could  have  sued  on  the  policy  : 

A’fjsicort/i  v.  The  Alliance  Marine  Insurance  Com- 
pany, anle,p.  125 ; 29  L.T.  Rep.  N.  S.  479 ; L.  Rep. 

8 C.  P.  596  * 

v.  Morice,  ante,  p.  425  : 31  L.  T.  Rep.  N.  S. 

605 ; L.  Rep.  10 C.  P.  58 ; 44  L.  J.  10,  C.  P. 

Watkin  Williams , Q.C.  ( C . Crompton  with  him) 
for  the  defendants. — If  Vagliano  Brothers  could 
have  recovered  on  this  policy  it  must  be  admitted 
that  the  plaintiffs  can  recover,  but  the  defendants 
are  not  liable  at  all.  It  was  no  part  of  the  contract 
that  the  policy  of  insurance  should  form  part  of  the 
subject  matter  of  the  sale.  The  passage  cited  from 
Arnoulu  on  Marine  Insurance  (w&i  sup.)  is  an 
authority  in  the  defendants’  favour,  for  the  London 
Floating  Conditions  apply  only  where  the  cargo  is 
sold  at  sea  and  sold  out  and  out ; here,  according  to 
the  terms  of  the  contract,  the  whole  interest 
remained  in  the  vendors,  and  tho  goods  were  at 
their  risk.  If  the  ship  had  come  alongside  a quay 
the  vendors’  risk  would  have  ended  with  the 
delivery,  and  the  same  is  the  case  here,  for  “floating 
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port  ” only  means  a port  where  the  cargo  does  not 
take  the  ground.  The  vendors’  interest  in  the 
cargo  ceased  before  the  policy  was  transform!,  and 
no  one  can  Bue,  because  there  is  no  stipulation  that 
the  policy  is  to  cover  the  vendees’  interest.  Sup- 
pose a case  where  there  is  an  inlaud  clauso  in  the 
policy ; would  the  policy  revive  after  the  interest 
had  ceased,  so  as  to  give  effect  to  it  ? Such  a clause 
is  common  in  wool  policies. 

Butt,  Q.C.  replied. 

Cockburn,  C.J. — Wo  are  all  agreed  on  one  point 
in  this  case,  which  renders  it  unnecessary  to  decide 
the  other.  The  policy  here  not  having  been 
assigned  until  after  the  interest  of  the  assignors 
had  ceased,  the  assignment  could  pass  no  interest, 
and,  therefore  the  plaintiffs  are  not  entitled  to 
recover.  Here  the  assignors  had  the  policy  at  the 
time  of  the  sale  of  the  cargo,  and  if  by  the  terms  of 
the  contract  it  had  been  agreed  to  sell  the  policy, 
then  no  doubt  the  policy  would  have  been  assigned 
so  far  as  it  was  co-cxtensive  with  the  interest 
transferred  to  the  vendees.  But  there  are  no  terms 
to  that  effect  in  tho  contract  of  sole,  and  the  facts 
are  such  as  to  lead  to  the  opposite  conclusion. 
This  is  not  like  the  caso  of  a floating  cargo  sold 
subject  to  all  risks,  where  it  is  a part  of  tho  contract 
that  the  policy  shall  be  assigned  over  to  the  pur- 
chaser; in  such  a caso  there  is  no  hardship  on  the 
insurers,  and  it  is  a great  convenience  to  tho  buyer, 
for  there  is  no  necessity  for  him  to  takeout  a fresh 
policy  where  it  is  expressly  stipulated,  or  must  bo 
taken  to  bo  part  of  the  contract  of  sale  that  the  con- 
ditions of  the  existing  policy  are  to  enure  for  the 
bonefit  of  the  vendee.  But  here  there  was  not  an 
absolute  sale  of  the  cargo  to  tho  plaintiffs  in  the 
same  sense  as  in  the  case  I have  just  referred  to; 
it  is  true  that  there  was  a sale  to  them,  and,  I 
think,  a transfer  of  the  property,  but  it  is  an 
essential  part  of  tho  contract  that  payment  was  to 
be  made  fourteen  days  after  the  cargo  was  ready 
for  delivery,  and  until  the  cargo  was  delivered  the 
real  substantial  interest  would  remain  in  the  sellers, 
who,  therefore,  would  not  be  likely  to  wish  to  part 
with  the  policy.  'The  policy  then  ceases  to  be 
operative  as  soon  as  the  sellers  cease  to  have  any 
interest.  After  the  loss  they  assign  the  policy  to 
the  plaintiffs,  but,  inasmuch  as  before  the  Iosb  their 
interest  had  entirely  ceased,  it  is  clear  that  beforo 
the  assignment  the  policy  had  dropped.  It  follows 
that  the  assignment  was  ineffectual,  and  tho  policy 
is  of  no  availin  the  hands  of  the  plaintiffs.  Our 
judgment  must,  therefore,  be  for  the  defendants. 

Lush,  J. — I am  of  the  Bame  opinion.  It  is  clear  to 
my  mind  that  the  contract  of  sale  did  not  transfer 
the  interest  in  the  policy  to  the  plaintiffs.  It  is 
perfectly  clear  that  there  are  no  words  to  which 
that  effect  could  possibly  be  ascribed  except 
the  words  “ shipping  documents,”  and  I am 
of  opinion  that  tho  words  **  shipping  documents  ” 
in  this  contract  could  not  be  taken  to  include  tho 
policy  of  insurance.  When  the  linseed  was 
delivered  to  the  plaintiffs  on  board  the  lighter  the 
policy  expired,  and  the  assignment  could  not 
afterwards  create  an  interest. 

Quad*,  J. — I am  of  the  same  opinion.  I have 
always  understood  it  to  be  settled  since  the  decision 
in  Powles  v.  Junes  (11  M.  & W.  10)  that  whore  tho 
property  insured  was  transferred  the  policy  would 
lapse  unless  it  were  kept  alive  for  the  benefit  of 
the  transferee.  I cannot  here  find  any  words 
showing  that  the  policy  was  expressly  assigned  by 
the  contract  of  sale,  nor  does  it  appear  from  the 


terms  of  tho  contract  that  any  such  assignment 
was  contemplated.  There  was  no  agreement  to 
that  effect  express  or  implied,  ana  the  law  is  clear 
that  after  tho  interest  of  tho  holder  of  the  policy 
has  come  to  an  end  a subsequent  assignment 
cannot  give  an  interest  to  the  assignee. 

Judgment  for  the  defendants. 

Attorneys  for  tho  plaintiffs,  Sharp  and  Ulli- 
thome. 

Attorneys  for  the  defendants,  Courtenay  and 
Oroome. 


Thursday , May  27, 1876. 

Haikjr.aft  (app.)  v.  Hewitu  (resp.) 
Compulsory  pilotage — Exemptions — Trinity  House 
outporl  district— Particular  provision — Merchant 
Shipping  Act  1854  (17  18  Viet.  c.  104),  ss,  353, 

370,  and  379. 

By  the  Merchant  Shipping  Act  1854,  sect.  353,  the 
employment  of  pilots  shall  continue  to  he  com- 
pulsory in  all  districts  in  which  the  same  was  by 
law  compulsory  before.  By  sect.  379  ships,  not 
carrying  passengers,  employed  in  the  coasting 
trade , shall  be  exempted  from  compulsory  pilotage 
in  the  Trinity  House  outport  districts,  which,  by 
sect.  370,  comprise  any  pilotage  district  for  the 
appointment  of  pilots,  within  which  no  particular 
provision  is  made  by  any  Act  of  Parliament  or 
charter. 

By  6 Oeo.  4,  c.  125,  «.  5,  the  Corporation  of  Trinity 
House  were  required  to  appoint  sub-commissioners 
at  such  ports  or  places  as  they  might  think  requi- 
site, to  examine  and  certify  pilots. 

By  15  Viet.  c.  cxvi.  ( The  Ipswich  Dock  Act  1852), 
8.  91,  the  Corporation  of  Trinity  House  were 
required  to  appoint  sub-commissioners,  resident 
within  the  port  of  Ipswich,  to  examine  and  certify 
pilots;  tho  sub-commissioners  to  take  the  oath 
prescribed,  and  the  corporation  to  give  the  notice 
directed  in  6 Geo.  4,  c.  125. 

Tho  respondent,  the  master  of  a ship  not  carrying 
passengers,  employed  in  the  coasting  trade,  refused 
a pilot  within  the  Ipswich  district,  for  which, 
bej  fore  the  Merchant  Shipping  Act  1854,  he  would 
have  been  liable  to  summary  conviction. 

Held,  upon  a case  stated,  that  previous  compulsory 
pilotage  did  not  overrule  the  exemptions  in  sect. 
379 ; that  the  Ipswich  Dock  Ad  1852  did  not  make 
a particular  prolusion  for  the  appointment  of 
pilots ; and  that  the  justices  were  right  in  refusing 
to  convict-  the  respondent  (a). 

This  was  a caso  Btated  by  two  of  her  Majesty’s 
justices  of  tho  peace  in  for  the  borough  of  Ipswich, 
under  20  & 21  Viet.  c.  43,  for  the  purpose  of  ob- 
taining the  opinion  of  this  court  on  questions  of 
law  which  arose  before  them,  as  hereinafter 
stated. 

At  a petty  sessions  holden  at  the  Town  Hall,  in 
and  for  the  said  borough,  on  tho  22nd  June  1874, 
an  information  or  complaint  preferred  by  Charlos 
Hadgraft  (hereinafter  called  the  appellant)  against 
Robert  Hewith  (hereinafter  called  the  respon- 

(o)  It  would  appear  to  follow  from  this  decision  that 
wherever  the  appointment  of  pilots  is  by  the  Trinity 
House  all  exemptions  and  compulsion  existing  before 
the  Merchant  Shipping  Aot  1831  aro  continued,  and 
that  the  existence  of  an  Aot  of  Parliament  or  charter 
under  which  the  Trinity  House  appoint  ia  not  a “ parti- 
cular provision  ” within  the  meaning  of  the  Merchant 
Shipping  Aot  1854,  or  the  6 Oeo.  4,  o.  125,  a.  59,  ao  aa  to 
continue  the  exemption  or  compulsion. — Ed.  J 


)y  Google 


574 


MARITIME  LAW  OASES. 


Q- ».] 


Hadgrakt  (app.)  v.  Hewith  (reap.). 


CQ.  B. 


dent),  under  sect.  353  of  17  & 18  Viet.  c.  104-  (Mer- 
chant Shipping  Act  1854),  charging  thnt  ho  tho 
eaid  respondent,  on  the  6th  June  then  instant,  at 
the  parish  of  St.  Peter,  in  the  said  borough,  being 
the  master  of  tho  steamship  Euler,  unexemptea 
from  pilotage  and  navigating  within  the  pilotage 
district  between  the  Ipswich  Quays  and  Downham 
Reach,  to  wit,  at  the  lock  gates  of  the  Ipswich 
Wet  Dock,  unlawfully,  after  a qualified  pilot  had 
offered  to  take  charge  of  such  ship,  did  himself 
pilot  such  ship  without  possessing  a pilotage  cer- 
tificate enabling  him  so  to  do,  contrary  to  the  form 
of  the  statute  in  that  case  made  and  provided,  was 
heard  by  the  said  justices  (tho  said  parties  and 
their  attorneys  respectively  being  then  present), 
and  their  determination  of  the  said  case  having 
been  duly  adjourned  by  them  until  the  9th  July 
1874,  they  on  the  last-mentioned  day  dismissed  the 
said  information  or  complaint. 

The  said  justices,  in  compliance  with  the  appli- 
cation of  the  appellant  and  the  provisions  of  tho 
said  Act,  and  by  consent  of  the  said  parties,  stated 
and  signed  the  following  case. 

The  following  facts  were  either  proved  before 
them  upon  the  hearing  of  the  said  information  or 
complaint  or  were  admitted  by  both  parties  for  the 
purposes  of  this  case  s 

The  respondent  wafi  on  tho  6th  June  1874  master 
of  the  said  steamship  Eider , the  said  ship  having 
a British  register,  and  being  of  tho  burthen  of 
upwards  of  sixty  tons  by  her  certificate  of  registry, 
and  employed  in  the  regular  coasting  trade  of  the 
kingdom,  and  laden  with  divers  iron  ware  and 
other  articles,  and  belonging  to  tho  port  or  place 
within  tho  limits  whereof  the  said  ship  was  at  tho 
time  of  the  commission  of  the  alleged  offence,  that 
is  to  say,  to  the  port  of  Ipswich,  which  is  a pilot- 
age district,  and  not  then  carrying?  passengers,  and 
then  navigating  within  the  district  for  which  the 
appellant  was  then  licensed  to  act  as  a pilot,  as 
hereinafter  mentioned. 

The  respondent  did  not  at  the  time  of  tho  com- 
mission of  the  alleged  offence  possess  a pilotage 
certificate  enabling  nim  to  pilot  his  said  ship. 

The  appellant  was  at  the  date  of  the  commission 
of  tho  alleged  offence  duly  licensed  to  act  as  a pilot 
within  certain  limits,  which  comprised  tho  place 
whore  tho  said  alleged  offence  was  committed, 
under  the  provisions  of  the  Ipswich  Dock  Act 
1852  (hereinafter  referred  to),  and  notice  of  such 
licence  had  been  duly  published,  pursuant  to  the 
said  Act,  and  the  period  prescribed  by  Buch  Act 
had  expired  heforo  tho  date  of  the  commission  of 
the  said  alleged  offence. 

The  appellant  produced  before  tho  justices  his 
said  licence,  which  was  in  the  words  and  figures 
following : 


Ipswich.  No.  107.  1st  class. 

Stamp!  20th  Juno  1863.  Fr.  Freshficld,  Thos.  R.  Leath, 
35/.  j H.  ti.  Bristo. 

To  all  to  whom  these  presents  shall  come  t 
We,  the  roaster,  wardens,  and  assistants  of  the  guild, 
fraternity,  or  brotherhood  of  tho  Most.  GloriouB  and  Undi- 
vided Trinity,  and  of  St.  Clement,  in  the  parish  of  Dept- 
ford Stroud,  in  the  county  of  Kent,  commonly  called 
the  Corporation  of  Trinity  House  of  Deptford  Stroud,  send 
greeting  ; know  ye,  that  in  pursuance  of  an  Act  of  Par- 
liament, made  and  passed  in  the  Gth  year  of  Geo.  4,  inti- 
tuled “ An  Act  for  the  amendment  of  the  law  respecting 
pilots  and  pilotage,  and  also  for  the  better  preservation 
of  floating  lights,  buoys,  and  beacons,”  we,  the  said 
master,  wardens,  and  assistants,  having  received  a satis- 
factory certificate  under  tho  hands  of  Frodk.  Frcshfield, 
John  Cobbold,  Chaa.  Bolton,  Thos.  B.  Leath,  and  H.  G. 


Bristo,  esquires,  tho  sub-commisaionors  of  pilotogo  by  us 
appointed  for  the  port  of  Ipswich,  that  they  have  exa- 
mined into  the  qualifications  of  Charles  Hadgraft,  mariner, 
the  bearer  hereof,  and  whose  description  is  indorsed  on 
the  back  of  these  presents,  to  act  as  a pilot  for  the 
said  port  and  the  adjoining  coasts  thereof,  and  that  he 
is  duly  qualified  to  act  for  such  port  and  ooasta.  Do 
hereby  appoint  and  license  tho  said  Charles  Had  graft  to 
act  as  a pilot  within  tho  limits  hereinafter  mentioned, 
that  is  to  say,  from  Ipswich  Quays  to  Harwich  Harbour, 
and  rie*  versa,  and  this  lioenoe  is  to  continue  in  force 
from  henceforth  up  to  and  until  the  31st  Jan.  next 
onsuing  the  date  hereof,  but  no  longer,  unless  the  same 
shall  ho  renewed  by  indorsement,  to  bo  from  time  to  time 
made  thereon,  according  to  tho  provisions  of  tho  said  Act 
of  Parliament  in  that  behalf. 

In  testimony  whereof  we  have  caused  our  common  seal 
to  be  herennto  affixed  this  26th  Nov.  1850. 

(Signed)  J.  H.  Pxllt,  Dep. -Master. 

[The  common  seal  of  the  mi  til 
Corporation  of  Trinity  House.  J 

Endorsed  upon  tho  said  licence  were  a description 
of  the  appellant,  and  a memorandum  of  the  said 
licence  having  been  duly  registered  at  tho  Custom 
House,  Ipswich,  “ pursuant  to  the  66th  section  of 
the  said  statute  6 Goo.  4,  c.  125,”  and  also  memo- 
randa of  renewal  of  tho  said  lioenoo,  from  timo  to 
time,  the  last  of  such  renewals  (which  is  identical 
in  form  with  tlioso  of  former  years),  being  as 
follows : 

Renewed  and  confirmed,  pursuant  to  tho  Act  C Geo.  4, 
o.  126,  this  16th  Feb.  1874. 

(Signed)  G.  M.  Douglas, ’ ) Sub-Commiwrionera 
Alfred  Cobbold,  j of  Pilotage. 

One  of  tho  said  sub-commissioners  by  whom 
6uchlast  renewal  is  signed  (viz.,  Geo.  M.  Douglas), 
who  was  called  as  a witness  in  support  of  the 
respondent’s  contention  (hereinafter  mentioned), 
that  Ipswich  is  a Trinity  House  outport  district, 
produced  his  appointment,  which  was  as  follows  : 
Stamp)  To  all  whom  these  presents  shall  come,  We,  the 
10/.  J Trinity  House  send  greeting : 

Whereas,  by  an  Act  of  Parliament  made  and  passed  in 
17  & 18  Viet,  called  The  Merchant  Shipping  Act  1854,  it 
is  amongst  other  things  enacted,  that  the  Trinity  House 
shall  appoint  sub- commissioners,  not  being  more  than 
five  nor  less  than  three  in  number,  for  the  purpose  of 
examining  pilots  in  all  districts  in  which  they  have  been 
used  to  make  such  appointments.  And  it  is  by  the  said 
Act  further  enacted  that,  subject  to  any  alteration  to  be 
made  by  the  Trinity  House,  no  lioence  granted  by  them 
shall  continue  in  force  beyond  the  31st  Jan.  then  next 
onsuing  the  date  of  such  licence,  bat  that  the  same  may, 
upon  the  application  of  the  pilot  holding  such  licence,  be 
renewod  on  such  31st  Jan.  in  every  year,  or  any  subse- 
quent day  by  indorsement  under  tho  hand  of  the  Secretary 
of  Trinity  House,  or  such  other  person  as  may  be  ap- 
pointed for  that  purpose.  And  whorcoa  tho  Trinity 
House  has  been  used  to  appoint  sub-commissioners  in  the 
Ipswich  district,  now  know  ye  that  we,  the  Trinity  House, 
do  hereby,  in  pursuance  of  the  said  Act  of  Parliament, 
appoint  Geo.  M.  Douglas,  Henry  Gallant  Bristo,  and 
Allred  Cobbold,  esquires,  being  proper  and  competent 
persons  in  that  behalf,  to  be  sub-commissioners  for  the 
purpose  of  examining  pilots  at  and  for  the  port  of  Ipswich, 
which  is  comprised  within  the  Ipswich  district ; and  they, 
the  said  Geo.  M.  Douglas,  Henry  Gallant  Bristo,  ana 
Alfred  Cobbold  aro  respectfully  authorised,  so  long  as  this 
appointment  shall  not  be  revoked  or  superseded  by  the 
appointment  of  other  persons  in  their  places,  to  examine 
into  tho  qualifications  of  persons  to  act  as  pilots  for  the 
said  port  of  Ipswich  and  the  adjoining  coasts,  that  is  to 
say,  from  Ipswich  Quays  to  Harwich  Harbour  and  vies 
versa , and  upon  such  examination  to  certify  the  same  to 
ns  under  the  hands  of  the  said  G.  M.  Douglas,  Henry 
Gallant  Bristo,  and  Alfred  Cobbold ; and  further  to 
renew  from  year  to  year,  up  to  and  until  the  31et  Jan.  in 
every  year  at  our  dinoetion.  all  and  every  tho  licence*  to 
be  granted  under  the  authority  of  the  said  Act ; such 
renewal  to  be  by  indorsement  on  such  licence*  res|«ct- 
ivoly,  signed  by  any  one  of  them,  the  said  Geo.  M.  Douglas, 
H.  G.  Bristo,  and  A.  Cobbold. 
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Q.  B.]  Hadgraft  (app.) 


In  testimony  whereof,  we  have  canned  oor  common  seal 
to  bo  hereunto  affixed  the  lfith  Ont.  1S72. 

(Signed)  G.  T.  Reaman. 

f Thft  common  Mall 

|_of  Trinity  Honse.  J 

The  appellant  did,  on  the  said  6th  Juno  1874, 
within  tho  district  for  which  he  was  so  licensed  us 
aforesaid,  offer  to  take  charge  of  tho  said  ship  thon 
navigating  within  such  district  as  above  stated, 
and  the  respondent  aftor  such  offer  did  himself 
pilot  tho  said  ship  as  in  the  said  information  or 
complaint  is  charged. 

By  sect.  01  of  a local  Act  of  Parliament,  viz., 
The  Ipswich  Dock  Act  1852  (15  Yict.  c.  cxvi.),  “ It 
shall  l>e  lawful  for  tho  Corporation  of  Trinity 
House  of  Deptford  Stroud,  and  they  are  hereby 
required  to  appoint  ” . . . “ sub-commissionors  of 
pilotago  for  the  said  port  ” (of  Ipswich),  and  who 
" shall  take  the  oath  proscribed  by  the  Act  of 
Parliament  passed  in”  6 Geo.  4,  c.  125,  and  to 
examino  into  the  qualification  of  persons  to  act  as 
pilots  for  the  said  port ; and  the  said  Corporation 
of  Trinity  House  were  empowered  upon  the  certi- 
ficate of  such  Bub-commissioners  to  license  Buch 
porsons  to  act  as  pilots  accordingly,  and  to  pub- 
lish such  notice  tnereof,  as  is  proscribed  by  tho 
said  Act  of  Parliament  of  6 Geo.  4,  c.  125.  And  by 
tho  samo  section  it  is  enacted  that,  after  the  time 
limited  in  such  notioe,  “ All  vessels,  sailing,  navi- 
gating, or  passing  into  or  oat  of  the  said  port,  or 
upon  the  coasts  thereof,  savo  and  except  undor 
such  circumstances  as  are  saved  and  excepted  in 
and  by  the  said  Act  of  Parliament,  shall  be  con- 
ducted and  piloted  by  such  pilots  only  as  shall  be 
so  licensed  as  aforesaid,  ana  by  no  otner  pilots  or 
persons  whomsoever.” 

Sect.  92  of  the  said  local  Act  enacted  that  tho 
licences  to  be  granted  as  aforesaid  should  be 
granted  in  such  form,  and  for  such  period,  and 
subject  to  such  power  of  ronowal  and  suspension, 
amendment  or  revocation,  as  licenoos  granted 
under  the  said  Act  of  Parliament  so  passed  in 
6 Geo.  4,  and  such  pilots  when  so  licensed  should 
for  all  purposes  and  to  all  intents  be  deemed  and 
taken  to  be  pilots  licensed  under  the  said  Act  so 
passed  as  last  aforesaid ; and  all  enactments,  pro- 
tections, provisions,  forfeitures,  penalties,  matters, 
and  things  contained  in  Buch  last-named  Act,  or 
conferred  or  imposed  thereby,  except  as  therein- 
after provided,  and  all  bye-laws  made  by  the  said 
coiyoration,in  pursuance  thereof,  should  be  doomed 
ana  taken  to  apply  to  pilots  so  to  be  licensed  as 
aforesaid  under  the  authority  of  that  (the  said 
Ipswich  Dock)  Act,  and  to  all  masters,  owners,' 
and  others,  in  the  samo  manner  and  to  the  same 
extent  j and  the  forfeitures  and  penalties  should 
bo  recovered  and  applied  os  if  such  pilots  had  been 
licensed  under  the  said  Act  of  Geo.  4. 

Sect.  93  of  tho  same  local  Act  provides  that  tho 
master  of  any  vessel,  inward  or  outward  bound, 
refusing  to  employ  a pilot  licensed  as  aforesaid 
and  offering  his  services  (except  such  vessel  be 
under  the  burthen  of  fifty  tons  registered  tonnage), 
shall  pay  full  pilotago  to  such  pilot  as  if  Buch 
pilot  had  been  employed. 

Sect.  94  of  the  same  local  Act  provides  that  such 
Act  shall  not  extend  to  prevent  the  master  of  any 
vessel  under  tho  burthen  of  fifty  tons  by  the  certi- 
ficate of  registry,  in  the  coasting  trade,  from  con- 
ducting or  piloting  his  vessel  into  or  out  of  the 
said  port,  nor  hinder  any  person  from  assisting 
any  vessel  in  distress,  nor  subject  such  person  to 
the  penalties  of  tho  said  Act. 


v.  Hbwitii  (reap.).  [Q.  B. 


Tho  said  Ipswich  Dock  Aot  prescribes  the  rates 
of  pilotage  to  bo  charged,  and  makes  provision  for 
altering  same  with  the  consent  of  the  Corporation 
of  Trinity  House. 

Sect.  Ill  of  the  same  last-mentioned  Act  saves 
all  rights,  estates,  powers,  jurisdictions,  immu- 
nities, exceptions,  advantages,  and  privileges 
belonging  or  appertaining  to  the  mayor,  aldermen, 
burgesses,  and  freemen  of  the  borough  of  Ipswich, 
or  any  other  person  whomsoever,  except  as  thereby 
expressly  taken  away  or  altered. 

It  was  contended  on  the  part  of  the  appellant 
that  the  effect  of  the  93rd  section  of  the  said 
Ipswich  Dock  Act  was  to  render  pilotage  compul- 
sory in  respect  of  all  vessels  navigating  within  the 
said  Ipswich  district,  except  in  tho  excepted  cases 
specified  in  that  and  the  following  section  (sect. 
94),  and  that  the  Eider  not  being  within  those 
exceptions,  was  subject  to  compulsory  pilotage, 
and  that  the  respondent  was  therefore  liable  to 
conviction  under  the  Merchant  Shipping  Act  1854, 
which  came  into  operation  after  the  said  local  Aot 
(viz.,  on  the  1st  May  1855) ; and  the  353rd  section 
of  which  said  Merchant  Shipping  Aot  enacts  that, 
subject  to  alteration  to  bo  made  by  any  pilotage 
authority,  the  employment  of  pilots  shall  con- 
tinue compulsory  in  all  disfcriota  in  which  the 
same  was  by  law  compulsory  immediately  before 
tho  said  Merchant  Shipping  Act  came  into  opera- 
tion ; and  that  every  master  of  any  unexempted 
vessel  navigating  within  any  such  district  who  aftor 
a qualified  pilot  has  offered  to  take  chargo  of  such 
ship,  shall  himself  pilot  such  ship  without  posses- 
sing a pilotage  certificate  enabling  him  so  to  do, 
shall  incur  a penalty  of  double  tho  amount  of 
pilotago  demandablo  for  tho  conduct  of  such  ship. 

It  was  further  contended  on  the  part  of  the  ap- 
pellant, that  although  tho  appointment  and  control 
of  pilots  at  Ipswich  were  vosfced  in  tho  Trinity 
House  by  the  said  local  Act,  Ipswich  is  not  a 
Trinity  House  outport  district  witnin  tho  meaning 
of  sect.  370  (sub-sect.  3)  of  tho  Merchant  Shipping 
Act  1854,  inasmuch  as  Trinity  House  outport  dis- 
tricts are  therein  described  as  “comprising  any 
pilotage  district  for  the  appointment  of  pilots 
within  which  no  particular  provision  is  made  by 
any  Act  of  Parliament  or  charter and  inasmuch 
as  in  the  Ipswich  district  particular  provision  has 
been  made  by  Act  of  Parliament,  viz.,  by  the  said 
Ipswich  Dock  Act  1852,  and  that,  therefore,  the 
exemptions  relating  to  Trinity  House  outport  dis- 
tricts, undor  sect.  379  of  tho  said  Merchant  Ship- 
ping Act  (whioh  exemptions  extend,  inter  alia,  to 
all  ships  employed  in  tho  coasting  trado  of  the 
United  Kingdom,  when  not  carrying  passengers), 
do  not  extend  to  tho  present  case. 

It  was  contended  on  the  part  of  the  respondent, 
that  tho  Eider  was  exempted  from  compulsory 
pilotage  by  virtue  of  sect.  Ill  and  the  latter  part 
of  Beet.  91  of  the  said  Ipswich  Dock  Act,  which 
last-mentioned  section,  as  above  mentioned,  ex- 
empts vossels  navigating  under  such  circumstances 
as  are  excepted  by  the  said  Act  of  6 Geo.  4,  c.  125, 
from  the  obligation  to  employ  a pilot,  and  which 
said  Act  of  Geo.  4,  exempts,  by  its  59th  section, 
the  master  of  any  ship  employed  in  the  regular 
coasting  trade  of  the  United  Kingdom  from  any 
penalty  for  piloting  his  own  ship,  and  that  the 
words,  “ save  and  except  under  such  circumstances 
as  are  saved  and  excepted  in  and  by  the  said  Act 
of  Parliament,”  could  mean  no  other  than  the  ex- 
ceptions contained  in  the  said  59th  section  of  6 
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Hii>oK*rr  (app.)  v.  Hswtth  (reap.). 


[Q-  B- 


Geo.  4 ; and  that,  notwithstanding  the  repeal  of 
the  said  Act  of  6 Geo.  4,  by  17  & 18  Viet.  c.  120 
(which  came  into  operation  at  the  same  time  as 
the  Merchant  Shipping  Act  1854),  all  the  exemp- 
tions of  the  said  Act  of  Geo.  4 are  preserved  by 
virtue  of  the  353rd  section  of  the  said  Merchant  Ship- 
ping Act;  in  support  of  which  view  the  cases  of 
The  Earl  of  Auckland  (1  Mar.  Law  Cas.  O.  S.  27, 
177;  30  L.  J.  121,  Adra.),  affirmed  by  the  Privy 
Council  (ib.  387) ; Reg.  v.  Stanton  (8  E.  & B.  445) ; 
and  The  Stettin  (1  Mar.  Law  Cas.  O.  S.  220 ; 31 
L.  J.,  209,  Adm.),  wore  cited  by  the  respondent’s 
attorney. 

It  was  further  contended  on  the  part  of  the 
respondent  that  Ipswich  is  a Trinity  House  out- 
port  district,  within  the  meaning  of  the  said  sect. 
370  (sub-sect.  3),  of  the  said  Merchant  Shipping 
Act,  inasmuch  as  the  provision  for  appointing 
pilots  contained  in  the  said  Ipswich  Dock  Act 
places  the  appointment  of  such  pilots  upon  the 
same  footing  as  in  Trinity  House  outport  oistricts, 
and  it  is  not,  therefore,  such  a “ particular  pro- 
vision ” as  was  contemplated  by  or  is  within  the 
true  meaning  of  the  said  sub-Hection,  and  that, 
therefore,  the  Eider  was  further  exempted  from 
compulsory  pilotage  by  virtue  of  the  exemptions 
relating  to  Trinity  Ilouse  outport  districts  con- 
tained in  the  said  379th  section  of  the  said  Mer- 
chant Shipping  Act,  of  all  ships  (not  carrying 
passengers)  employed  in  the  coasting  trade  of  the 
United  Kingdom,  or  navigating  within  the  limits 
of  the  port  to  which  they  belong. 

It  was  further  contended  on  behalf  of  the  respon- 
dent that  the  expression  “any  vessel,”  in  clause  93 
of  the  Ipswich  Dock  Act,  must  be  qualified  by  the 
expressions  contained  in  the  concluding  part  of 
sect.  91  of  the  same  Act,  and  must  be  construed  to 
mean  “ any  vessel  sailing,  navigating,  or  passing 
into  or  out  of  the  said  port  or  upon  the  coasts 
thereof,  save  and  except  under  such  circumstances 
as  are  saved  and  excepted  in  and  by  the  said  Act 
of  Parliament,”  and  that  in  the  same  manner  sect. 
94  must  be  qualified  by  the  exception  contained  in 
sect.  93  ; otherwise  only  vessels  under  the  burthen 
of  fifty  tons,  by  the  certificate  of  registry,  in  the 
coasting  trade,  would  be  exempted  from  compul- 
sory pilotage,  whereas,  by  sect.  93,  all  vessels 
unaer  the  burthen  of  fifty  tons  register  tonnage 
are  exempted. 

The  justices  wore  of  opinion  that  the  Eider 
was,  under  the  circumstances  above  detailed,  ex- 
empted from  compulsory  pilotage,  by  virtue  of 
the  above-mentioned  provisions,  both  of  the  Ips- 
wich Dock  Act  and  the  Merchant  Shipping  Act ; 
but  feeling  there  was  room  for  reasonable  doubt, 
both  as  to  the  true  construction  of  the  said 
Dock  Act  (the  terms  of  the  93rd  section  thereof 
appearing  to  them  contradictory  to  the  exceptions 
contained  in  the  Intter  part  of  the  91st  section), 
and  as  to  the  true  construction  of  the  expression 
“ particular  provision  ” in  the  Raid  370th  section 
of  the  Merchant  Shipping  Act,  the  justices,  in  dis- 
missing the  said  information  or  complaint,  con- 
sented, os  before  stated,  to  submit  the  above  case 
for  the  opinion  of  this  honourable  court. 

If  the  court  shall  be  of  opinion  that  the  Eider 
wns  exempted  from  compulsory  pilotage,  by  virtue 
of  the  provisions  either  of  the  said  Ipswich  Dock 
Act,  or  of  the  said  Merchant  Shipping  Act,  their 
decision  will  stand. 

If  tho  court  should  bo  of  opinion  that  the  Eider 
waa  not  exempted  from  compulsory  pilotage  by 


virtue  of  the  provisions  either  of  tho  said  Ipswich 
Dock  Act  or  of  the  said  Merchant  Shipping  Act, 
tho  justices  begged  that  this  case  might  be  re- 
mitted to  them  with  an  expression  of  such  opinion 
that  they  might  thereupon  make  such  order  in  the 
premises  as  should  be  lawful  and  just. 

Sutton  argued  for  appellant,  the  complainant. 

Graham  appeared  for  the  respondent. 

Blackburn,  J. — We  need  not  trouble  the  counsel 
for  tho  respondent.  When  we  understand  the 
point,  we  see  the  magistrates  wero  quite  right. 
Sect.  379  of  the  Merchant  Shipping  Act  1854,  ex- 
empts from  compulsory  pilotage  ships  not  carrying 
passengers  employed  in  the  coasting  trade  of  the 
United  Kingdom,  in  the  Trinity  House  outport 
districts.  This  ship  was  employed  in  the  coasting 
trade,  and  was  not  carrying  passengers  ; the  only 
question  left,  therefore,  on  that  section  is,  whether 
this  was  a Trinity  House  outport  district? 

Sect.  353  had  continued  the  compulsory  em- 
ployment of  pilots  in  all  districts  in  which  the 
same  was  by  law  compulsory ; and  all  exemp- 
tions for  compulsory  pilotage  then  existing 
within  such  districts  were  also  thereby  con- 
tinued in  force.  Mr.  Sutton  argues  upon  these 
two  provisions,  that  the  exemptions  of  sect. 
379  cannot  go  beyond  those  which  existed  at 
the  passing  of  the  Act  in  the  districts  where  com- 
pulsory pilotage  was  tho  law  before.  It  has  been 
held  in  Req,  v.  Stanton  (8  E.  A B.  4-45),  that  a pre- 
viously existing  exemption  is  not  limited  by  tho 
express  words  of  sect.  379,  but  it  does  not  follow 
that  sect.  353,  although  it  continues  an  exemption 
beyond  sect.  379,  should  continue  a liability  in 
opposition  to  the  later  section.  Probably  tho  words 
of  the  former  of  these  two  sections  were  forgotten 
by  tho  Legislature  when  the  latter  was  passed,  bat 
it  is  clear  that  tho  effect  of  sect.  353  cannot  take 
away  any  of  tho  express  exemptions  in  sect.  379. 
The  question,  therefore,  already  mentioned,  comes 
to  bo  considered,  viz.,  whether  this  is  one  of  the 
Trinity  Houbo  outport  districts  P 

Tho  expression  is  defined  in  sect.  370  an  **  com- 
prising any  pilotage  district  for  the  appoint- 
ment of  pilots  within  which  no  particular  pro- 
vision is  made  by  any  Act  of  Parliament  or 
charter.”  Tho  general  provision  of  law  with 
respect  to  tho  appointment  of  pilots,  which  was 
in  existence  at  tue  passing  of  tho  Act  of  1854, 
was  that  contained  in  sect.  5 of  6 Geo.  4,  c.  125. 
By  that  section  the  Corporation  of  Trinity  House 
were  “ required  to  appoint  proper  and  competent 
persons  at  such  places  or  ports  in  England  as  they 
muy  think  requisite  (except  within  the  liberty  of 
the  Cinque  Ports,  and  ail  such  other  ports  and 
places  within  or  for  which  particular  provision 
shall  have  been  made  by  any  Act  or  Acts  of  Par- 
liament, or  by  any  charter  or  charters  for  the  ap- 
pointment of  pilots),”  as  sub-commissioners  to 
examine  and  certify  pilots.  At  that  time,  no  doubt, 
a particular  provision  for  appointing  pilotB  at  this 
port  of  Ipswich  had  been  made  by  45  Oeo.  3,  c.  ci. 
That  statute,  however,  was  subsequently  repealed, 
and  the  enactment  concerning  tho  appointment  of 
pilots  at  this  port  in  force  at  tho  time  of  the  Mer- 
chant Shipping  Actl854,.was  sect.  91  of  tholpswich 
Dock  Act  1852.  That  section  adopts  the  very 
words  of  the  general  provision  of  law  with  respect 
to  the  appoint  ment  of  pilots  contained  in  6 Geo.  4, 
c.  125,  s.  5,  and  applies  them  to  the  particular  port 
of  Ipswich,  with  the  exception  only  that  the  local 
Act  requires  the  persons  appointed  sub-commis- 
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bioncrs  to  be  “resident  within  tho  port  of  Ipswich,” 
instead  of  the  words  used  in  the  public  Act,  *'  at 
each  port  or  place  for  which  any  such  appointment 
shall  bo  mado.”  That  is  the  only  difference  be- 
tween the  general  provision  and  the  particular 
provision  for  Ipswich  at  the  time  of  the  Merchant 
Shipping  Act  1854,  and  I do  not  think  the  defini- 
tion in  sect.  370  of  that  Act  could  have  been 
intended  to  refer  to  such  an  adoption  of  the  general 
law  by  the  words  “ particular  provision,”  ...  “by 
any  Act  of  Parliament.”  Tho  essence  of  the  pro- 
vision is  the  mode  of  appointment  of  sub-commis- 
sioners and  pilots,  and  that  is  exactly  tho  same  in 
the  local  as  the  public  Acts.  The  provision  for  the 
appointment  of  pilots  in  tho  Ipswich  district  was, 
therefore,  the  general  law,  and  that  district  is,  ac- 
cording to  the  370th  section,  n Trinity  House  out- 
port  district. 

I think  the  justices  were  right  in  holding  this  to 
t)»  case  of  exemption  from  compulsory  pilotage. 

Mellor,  J. — I am  of  the  same  opinion.  1 think 
the  words  “particular  provision”  must  relate  to 
something  which  has  a greater  distinction  from 
the  general  law  than  this  has. 

Quain,  J. — I am  of  the  same  opinion.  I think 
the  description,  “particular  provision,”  applies 
only  to  some  mode  of  appointment  of  pilots  dif- 
ferent from  any  by  the  Trinity  HonBe  and  their 
sub-commissioners. 

Judgment  for  respondent. 
Attorney  for  appellant,  TP.  H.  Fam field,  for  A. 
A.  Watte,  Ipswich;  attorney  for  respondent, 
Edward  Bromley,  for  Jackaman  and  Son,  Ipswich. 

l 'i  iday,  June,  11  1875.  $ 

Previtb  and  another  v.  The  Adelaide  Fire  and 
Marine  Insurance  Company. 

Reg.  Gen.  H.  T.  1853,  J?.  12 — Coat  of  witnesses  ex- 
amined before  the  matter. 

In  an  action  on  a marine  insurance  policy,  owing 
to  ‘plaintiffs  delay  in  complying  with  an  order 
for  production  of  paper*,  defendants  did  not 
plead  until  a year  after  declaration.  Meanwhile, 
to  save  expense,  defendants  examined  witnesses 
before  the  master,  under  1 Will.  4,  c.  22,  «.  4. 
Defendants  pleaded  unseaworthiness,  $'c. , and 
paid  25/.  into  court  on  the  money  counts  for  the 
premium.  Plaintiff's  took  the  money  out  of  court, 
and  joined  issue  on  the  other  pleas,  but  after- 
wards discontinued : 

Held,  that  defendants  were  entitled  to  the  costs  of 
the  witnesses  examined  before  the  master,  such 
costs  not  being  costs  incurred  before  instructions 
for  plea , within  the  meaning  of  Reg.  Gen.  H.  T. 
1853,  R.  12,  and  a rule  to  review  taxation  was 
made  absolute . 

This  was  an  action  on  a policy  of  insurance  on  the 
ship  Balaclava,  claiming  for  a total  loss  ; there  was 
also  a count  for  money  received. 

The  action  was  commenced  on  the  1st  Dec.  1871 ; 
tho  declaration  was  delivered  on  the  17th  Jan. 
1872,  and  on  the  same  day  the  defendants  obtained 
an  order  for  the  production  of  the  ship's  papers, 
which  was  not  complied  with  until  Jan.  1873. 

On  the  13th  Feb.  1873  the  defendants  delivered 
pleas,  including  pleas  of  nnseaworthincss,  conceal- 
ment, and  deviation  to  the  first  count,  and  pay- 
ment of  25/.,  the  amount  of  the  premium,  into 
court,  on  the  count  for  money  received. 

Plaintiffs  replied  the  same  day,  taking  the  money 
out  of  court,  and  taking  issue  on  the  other  pleas, 
Vol.  IL,  N.  8. 


| and  gave  notice  of  trial  for  the  next  London  Sit- 
■ tings.  The  cause  was  not  reached,  and,  ultimately, 
' on  tho  2nd  Dec.  1874,  tho  plaintiffs  served  a rule 
: to  discontinue. 

Some  of  the  crew  of  tho  Balaclava,  who  were 
material  and  necessary  witnesses  for  the  defen  - 
; dants,  were  detained  in  this  country  for  tho  pur- 
i pose  of  being  oxamined  in  tho  cause,  and  in  couse- 
j quence  of  the  plaintiffs’  delay  in  complying  with 
I the  order  for  the  production  of  the  ship's  papers, 

! and  to  avoid  further  expense,  they  were  examined 
J before  the  master,  unaer  1 Will.  4,  c.  22,  s.  4,  in 
j Aug.  and  Sept.  1872. 

On  taxing  the  defendants’  costs  on  the  rule  to 
discontinue,  tho  master  refused  to  allow  tho  costs 
1 of  these  witnesses,  on  the  ground  thnt  they  were 
I costs  incurred  before  instructions  for  plea. 

By  1 Will.  4,  c.  22.  s.  4 : “ It  shall  be  lawful  to 
and  for  each  of  tho  said  courts  at  Westminster  . . . 
j and  the  several  judges  thereof,  in  every  action 
j depending  in  such  court,  upon  the  application  of 
any  of  the  parties  to  such  suit,  to  order  the  exami- 
nation on  oath  . . . before  tho  master  ...  of  the 
i said  court  ...  of  any  witnesses  within  tho  juris- 
• diction  of  the  court  where  tho  action  shall  be 
depending.”  . . . 

By  sect.  9 : “ The  costs  of  every  rule  or  order  to 
be  made  for  the  examination  of  witnesses  ...  by 
virtue  of  this  Act,  and  of  the  proceedings  there- 
upon, shall  ...  be  costs  in  the  cause,  unless 
otherwise  directed.”  . . . 

Rulo  12.  Regtdca  Generates  of  Hilary  Term  1853, 
is  as  follows : 

When  money  is  paid  into  court  in  respect  of  any  par- 
ticul&r  sum  or  cause  of  action  in  the  declaration,  and  the 
plaintiff  accepts  the  same  in  satisfaction,  the  plaintiff, 
when  the  costa  ot  the  canse  are  taxed,  shall  be  entitled  to 
l the  costs  of  the  cause  in  respect  of  that  part  of  his  claim 
: so  satisfied,  np  to  tho  time  the  money  ie  so  paid  in  and 
. taken  out,  whatever  may  be  the  result  of  any  issue  or 
issues  in  respect  of  other  causes  of  action  ; and  if  the 
defendant  succeeds  in  defeating  the  residue  of  the  claim, 
. he  will  be  entitled  to  the  costs  of  the  cause  in  respect  of 
such  defenoe,  eommoncing  at  “ instructions  for  plea,”  but 
not  before. 

/.  C.  Maiheto  moved  for  a rule  calling  on  the 
plaintiffs  to  show  cause  why  tho  costs  of  tho  wit- 
nesses examined  before  the  master,  as  above  men- 
tioned, should  not  be  allowed  to  the  defendants,  or 
why  the  master’s  taxation  should  not  be  reviewed. 
The  court  granted  a rule  nisi  to  review  the  tax- 
ation. 

Lanyon  showed  cause  in  the  first  instance.— The 
case  depends  entirely  od  the  construction  of  Rule 
12,  and  according  to  the  plain  meaning  of  the 
words  of  that  rule,  the  defendants  are  not  entitled 
to  be  allowed  the  costs  of  these  witnesses,  for  the 
examination  having  token  place  before  instructions 
for  plea,  the  costs  were  incurred  before  instructions 
for  plea.  [Cock burn,  C.J. — The  witnesses  wero 

examined  for  the  purpose  of  their  depositions  being 
mode  use  of  hy  being  read  in  court  on  the  trial.] 
The  plaintiffs,  having  hdd  a cause  of  action,  are 
entitled  to  their  costs  until  their  claim  was  satis- 
fied. The  taxation  is  in  accordance  with  the  usual 
practice  in  Rule  12. 

J.  C.  Math  etc  was  not  called  on  to  support  the 
rule. 

Cockburx,  C.J. — I quite  agree  that  theanestion 
turns  entirely  on  the  construction  of  Rule  12. 
When  that  rulo  is  looked  at  it  is  plain  that  it  con- 
templates different  stages  of  procedure.  When 
money  is  paid  into  court,  and  tho  plaintiff  accepts 
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tlie  same  in  satisfaction,  he  is  entitled  to  the  coats 
of  the  cause  in  respect  to  the  part  of  his  claim 
satisfied  up  to  the  time  when  the  money  is  paid  in 
and  taken  out,  whatever  may  bo  the  result  of  the 
other  issues.  That  contemplates  the  case  where 
money  is  j»id  in  in  tho  ordinnry  course.  Then  the 
rule  goers  on,  “ and  if  the  defendant  succeeds  in 
defeating  the  residue  of  the  claim,  he  will  be  en- 
titled to  the  costs  of  the  cause  in  respect  of  such 
defence,  commencing  at  ‘ instructions  for  pica,’ 
but  not  before.”  Mr.  Lanyon  contends  that,  tak- 
ing the  latter  port  of  the  rule,  inasmuch  as  these 
costs  were  incurred  before  instructions  for  plea, 
they  cannot  bo  recovered  as  costs  in  the  cause  by 
the  defendants.  But  the  rule  is  framed  with  re- 
gard to  the  different  stages  of  procedure,  and  the 
examination  took  place  in  anticipation  of  the  trial, 
and  if  these  witnesses  had  been  examined  on  tho 
trial  they  would  have  been  the  defendants’  wit- 
nesses. Assuming  that  no  money  had  been  paid 
in,  if  the  plaintiffs’  case  had  been  made  out  on  the 
money  counts,  yet  they  would  have  been  the  de- 
fendants’ witnesses,  and  the  master  would  have 
taxed  their  costs  for  the  benefit  of  the  defendants, 
as  these  costs  would  have  been  incurred  in  estab- 
lishing the  defendants’  case;  a fortiori,  this  would 
have  been  so  if  they  had  been  called  on  tho  trial 
after  monoy  had  been  paid  in.  Does  it  then  make 
any  substantial  difference  that  the  witnesses  were 
examined  before  tho  trial,  and  before  instructions 
for  plea  ? The  rule  is  intended  to  meet  the  case 
of  what  is  done  for  the  purpose  of  preliminary 
proceedings,  but  these  witnesses  were  examined 
tor  tho  purpose  of  the  trial,  and  the  costs,  there- 
fore, were  costs  in  the  cause,  and  were  not  incurred 
at  such  u stage  of  the  proceedings  as  to  bring  them 
within  this  rule. 

Quajn,  J. — I am  entirely  of  the  some  opinion. 
The  costs  hero  were  incurred  by  the  plaintiffs’  act 
and  default  in  not  complying  with  the  order  for 
production  of  the  ship’s  papers,  in  consequence  of 
which  the  witnesses  were  kept  in  this  country 
when  it  was  doubtful  if  the  plaintiffs  would  go  on. 
The  plaintiffs  cannot  tako  advantage  of  their  own 
default.  I also  agree  with  my  Lord  that  these 
costs  were  not  costs  incurred  before  instructions 
for  pica,  within  tho  meaning  of  Rule  12.  The 
witnesses  were  examined  de  bene  esse,  and  the 
costs  must  be  considered  as  having  been  incurred 
as  if  they  had  been  examined  at  the  trial  in  tho 
ordinary  course.  The  mere  fact  of  the  examination 
having  taken  place  at  an  earlier  date  does  not 
make  any  difference.  The  costs  should  be  consi- 
dered as  incurred  at  the  proper  Btage  at  which 
they  would  come  in,  and  therefore  should  be 
allowed  among  the  general  costs  in  the  crubc.  I 
think  the  rule  ought  to  be  made  absolute. 

Field,  J. — I am  of  opinion  that  tho  rule  should 
he  made  absolute,  on  the  ground  stated  by  my 
Lord.  The  declaration  contains  two  counts,  one 
on  the  policy  and  one  for  money  received.  As  to 
tho  special  count,  thoro  *were  pleas  of  unsea- 
worthincs8,  concealment,  and  deviation,  and  as  to 
the  indebitatus  count,  2!d.  was  paid  into  court.  In 
point  of  fact,  tho  defendants  succeeded,  and  the 
costs  of  these  witnesses  were  a part  of  tho  costs  of 
tbeirdefence.  But  it  has  been  objected  that  they  were 
incurred  before  instructions  for  plea,  according 
to  the  construction  of  tho  lost  words  of  Rule  12, 
and  the  master  held  himself  bound  by  the  last 
words  of  tho  rule,  if  the  costs  came  into  existence 
before  instructions  for  plea.  I think  that  con- 
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struction  is  too  narrow.  Here  the  costa  were  in- 
curred in  respect  of  a defenoo  on  which  the  defen- 
dants succeeded  ; if  the  cause  had  been  tried,  and 
no  money  paid  into  court,  they  would  have  been 
taxed  as  tho  defendants’  costs.  In  point  of  time 
they  were  before  intrusions  for  plea ; in  fact,  they 
were  incurred  for  a defence  after. 

little  absolute  to  review  the  master's  taxation. 

Attorneys  for  the  plaintiffs,  Westall,  Roberts, 
and  Barlow;  attorneys  for  the  defendants,  Hol- 
lams,  Son , and  Coward. 


COURT  OF  COMMON  PLEAS. 

Reported  by  Ethiejkotov  Swmi  arul  J.  M.  Lelt,  Eeqrt., 

Bcrmters-at-Law. 

Monday , April  26, 1875. 

Brown  and  others  v.  Powell  Deffryn  Steam- 
ship Company. 

Charter-party — Contract  for  master’s  signature  to 
bill  of  lading — Signature  by  master  for  more 
tons  than  delivered — Payment  by  shipowner  to 
consignees  of  sum  of  money  in  respect  of  differ- 
nice — Whether  sum  so  paid  recoverable  by 
shipowner  from  charterer — Bills  of  Lading  Act 
(18  f 19  Ft*,  c.  111). 

The  signature  of  the  master  to  the  bill  of  lading 
does  not  estop  the  shipowner. 

Declaration  that  it  was  agreed  between  the  plaintiffs 
and  the  defendants  by  charter-party  that  the 
plaintiffs'  ship  should  take  on  board,  at  Cardiff,  « 
full  cargo  of  coal,  to  be  provided  by  the  defen- 
dants, and  proceed  therewith  to  Buenos  Ayres , 
" the  master  of  the  ship  to  sign  bills  of  lading  for 
weight  of  the  said  cargo  put  on  board  as  pre- 
sented to  him  by  the  defendants  without  prejudice 
to  the  tenor  of  the  charter-party ,”  ana  that  the 
ship  was  loaded  by  the  defendants  with  a cargo  of 
573  tons. 

Breach,  that  the  defendants  presented  to  the  master 
bills  of  lading  for  a weight  of  t»05  tans,  whereby 
the  plaintiffs  were  rendered  liable  and  forced  to 
pay  the  consignees  of  the  cargo  a certain  sum  in 
resjiect  of  the  difference  between  tho  cargo  as  indi- 
cated in  the  bill  of  lading  and  as  actually  shipped : 
Held,  on  demurrer  to  the  breach , a bad  declaration, 
inasmuch  as  the  plaintiffs  were  not  bound  to  pay 
the  consignee  such  difference,  and  there  was  no 
warranty  on  the  part  of  the  defendants  that  the 
bill  of  lading  was  indisputably  correct. 

This  was  a demurrer  to  such  part  of  a declaration 
as  alleged  a breach  by  tho  defendants  of  a charter 
party. 

The  declaration  stated  that  it  was  agreed  by  the 
charter-party  that  the  plaintiffs'  ship,  called  the 
Chi gf ora,  then  atNewry,  should  proceed  to  Cardiff 
and  there  tako  on  board  as  tendered  a full  and 
complete  cargo  of  Powell's  Duffryn  steam  coal, 
which  tho  charterers  bound  themselves  to  provide 
for  shipment,  not  exceeding  what  the  said  vessel 
could  reasonably  stow  and  carry,  and  being  so 
loaded,  should  therewith  proceed  to  Buenos  Ayres 
or  Rosario,  as  ordered  on  signing  bills  of  lading, 
and  deliver  tbe  cargo  on  being  paid  freight  on  the 
quantity  delivered  at  the  rale  of  37#.  per  too  of 
20ewt.,  if  for  Buenos  Ayres,  or  of  42#.  per  like 
ton  if  for  Rosario,  with  Of.  gratuity  in  either  case, 
the  muster  paying  dock  and  harbour  dues, 
trimming,  wliarlage,  and  keelage  on  cargo,  con- 
sulages, lights,  pilotages,  and  other  port  charges 
whatsoever,  certain  perils  and  casualties  excepted. 
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tho  said  freight  to  be  paid  as  hereinafter  men- 
tioned on  unloading  and  right  delivery  of  the  said 
cargo,  sufficient  cash  for  the  ship's  ordinary  dis- 
bursements, not  exceeding  one-third  of  tho  amount 
to  be  advanced  on  signing  bills  of  lading,  less  six 
per  cent,  for  interest  and  iusurauce,  sufficient  cash 
for  ship’s  disbursements  to  be  advanced  at  the 
port  of  discharge,  uot  exceeding  one-third  of  the 
freight,  and  the  remainder  by  approved  bill 
upon  London,  at  three  months'  date  from  the 
light  delivery  of  cargo,  the  master  of  the  said 
ship  to  sign  bills  of  lading  for  weight  of  the  said 
cargo  put  on  board  as  presented  to  him  by  the 
defendants  without  prejudice  to  the  tenor  of  tho 
said  charter-party,  withiu  twenty-four  hours  after 
the  said  coals  should  have  been  put  on  board, 
or  pay  4d.  per  registered  ton  per  day  for  each 
day's  delay ; that  the  Bhip  sailed  to  Cardiff  and 
was  there  loaded  by  the  defendants  with  a cargot 
consisting  of  a certain  quantity,  that  is  to  say 
573  tons  of  Powell’s  Duffryn  steam  coal. 

Averment  of  performance  of  conditions  prece- 
dent. 

Breach,  that  the  defendants  presented  to  the 
master  of  the  said  ship  for  his  signature,  and 
caused  and  procured  him  to  sign  certaiu  bills  of  i 
lading  for  tne  said  cargo  for  a weight  greatly  i 
exceeding  the  said  weight  so  put  on  board  as 
aforesaid,  that  is  to  say,  for  605  tons,  whereby  the 
plaintiff  was  rendered  liable  to  pay,  and  was  forced 
to  pay  to  the  consignees  of  the  said  cargo  at 
Buenos  Ayres  311!.,  os  and  for  the  value  of  the 
difference  between  tho  said  605  tons  mentioned  in 
the  said  bills  of  lading,  and  the  Baid  573  tons  so 
shipped  as  aforesaid,  and  a furthor  sum  of  131.  for 
doclc  and  other  dues  and  charges  in  respect  of  the 
same  difference.  And  although  the  said  ship  was 
ordered  to  carry  and  carried  tho  said  agreed  cargo 
in  the  said  ship  to  Buenos  Ayres  aforesaid,  and 
there  unloaded  and  made  right  delivery  of  the  said 
cargo  according  to  the  terms  of  the  Baid  charter- 
party,  and  although  tho  said  freight  amounted  in 
tho  whole  to  11191.,  whereof  a certain  port  was 
advanced  according  to  the  terms  of  tho  said 
charter-party,  yet  the  remainder  of  the  said  freight 
was  not  paid  by  such  bills  as  in  the  charter-party 
mentioned  nor  at  all,  and  the  same  is  wholly  due 
and  unpaid. 

Demurrer,  on  tho  ground  that  it  was  not  a 
breach  of  the  terms  of  the  charter-party. 

Joinder  in  demurrer. 

Lumley  Smith,  for  the  defendants,  argued  thAt 
the  plaintiffs  were  under  no  obligation  to  pay  the 
consignees  damages  for  delivering  a less  amount 
than  that  specified  in  the  bill  of  lading,  inasmuch 
as  tho  master  could  not  bind  tho  plaintiffs  by  his 
siguature.  This  is  so  at  common  law,  and  the  Bills 
of  Lading  Act  (18  & 19  Yict.  c.  Ill),  (a)  makes  no 
.difference : 

(a)  Sect.  3 of  18  & 19  Viet.  e.  Ill  is  as  follows: 

“ Every  bill  of  lading  in  the  hands  of  a consignee  or 
endorsed  for  valuable  consideration  representing  goods  to 
have  been  ahipuod  on  board  a vessel  shall  be  conclusive 
evidence  of  such  shipment  as  against  the  master  or  other 
persons  signing  the  same,  notwithstanding  that  such 
goods,  or  some  parts  thereof,  may  not  have  been  so 
shipped  unless  such  holder  of  the  bill  of  lading  shall  have 
liaa  actual  notice  at  the  time  of  receiving  the  same  that 
the  goods  had  not  been  in  fact  lading  on  board.  Pro- 
vided that  the  master  or  other  person  so  signing  may 
exonerate  himself  in  respect  of  such  misrepresentation  by 
showing  that  it  was  caused  without  any  default  on  his 

art,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the 

older,  or  some  person  under  whom  the  holder  claims." 


Grant  v.  Noway,  10  C.B.  665  ; 

JcMtd  v.  bath,  L.  Hep.  2 Ex.  267 ; 

McLean  ▼.  Fleming,  ante,  vol.  1,  p.  100  ; L.  Hep.  2 So. 

App.  128. 

“ We  are  called  upon  for  the  first  time,”  said 
Kelly,  C.B.,  in  Jewel  y.  Bath  (obi  situ.),  “to  put 
a construction  on  this  statute  (18  & 19  Viet.  c.  Ill), 
and  it  is  fit  that  we  should  state  our  opinion  as  to 
its  effect  with  reference  to  the  character  of  the 
party  signing  the  bill  of  lading  where  an  action  is 

brought  against  the  owner  or  charterer 

Here  the  master  has  not  signed,  but  other  persons, 
the  Messrs.  B&rchi,  have  ; are,  then,  the  defendants 
within  the  second  branch  of  the  alternative  of  the 
statute  ? They  cannot  be  so,  unless  Messrs.  Barchi’s 
signature  is  equivalent  to  their  own,  that  is,  unless 
Messrs.  Barchi  have  signed  in  their  place.  It 
appears  that  these  gentlemen,  the  defendant’s 
agents,  have  signed  in  conformity  with  a practice 
arising  out  of  circumstances  which  would  make  it 
not  merely  inconvenient,  but  impossible,  for  the 
agents  to  weigh  the  goods,  and  that  tho  weight  is 
' accordingly  taken  from  the  shipper.  It  appears 
I that,  under  such  circumstances,  the  agent  signs 
j instead  of  the  master,  and  that  no  difference  is 
recognised,  as  any  matter  of  trndo  usage  or 
understanding  between  the  efficacy  of  a signature 
by  the  master.  Messrs.  Barchi  signed  instead  of 
tbc  master,  and  not  instead  of  the  defendants  ; and 
if  this  action  had  been  against  the  master  tho 
point  raised  by  the  plaintiff  might  have  been 
material,  but  being  neither  against  the  master  nor 
against  the  person  actually  signing  the  bill  of 
lading,  it  entirely  fails.” 

F.  Meadow*  White , for  the  plaintiffs,  argued  that 
the  breach  assigned  in  the  declaration  was  a good 
breach  of  tho  charter-party ; inasmuch  as  there 
was  an  express  if  not  an  implied  warrantry  by  the 
delcndants  that  they  would  present  bills  of  lading 
for  the  correct  weignt. 

Lumley  Smith  in  reply. 

Lord  Coleridok,  C.  J. — I am  of  opinion  that  our 
jndgment  ought  to  be  for  the  defendants. 

The  declaration  is  on  a charter-party  made  between 
the  plaintiffs  as  shipowners,  and  tho  defendants  os 
charterers,  and  containing  a stipulation  on  the 
part  of  the  plaintiffs  that  the  master  of  the  ship 
chartered  should  sign  bills  of  lading  for  weight  of 
the  cargo  put  on  board  as  presented  to  him  by  tho 
defendants  without  prejudice  to  the  tenor  of  the 
charter-party.  There  is  an  averment  that  the 
defendants  presented  and  the  master  signed  bills 
for  an  amount  exceeding  that  actually  shipped  by 
thirty-two  tons,  aud  that  the  plaintiffs  paid  the 
consignees  of  the  cargo  two  sums  of  311.  and  13Z. 
in  respect  of  tho  difference ; and  the  breach  iB  that 
the  defendants  have  uot  repaid  those  sums  to  the 
plaintiffs.  The  defendants  have  demurred  on  the 
ground  that  the  plaintiffs  were  uuder  no  obligation 
to  pay  to  the  consignees  the  suras  which  the  plain- 
tiffs now  seek  to  recover  from  the  defendants. 

Now  it  iB  plain  from  the  authorities,  especially 
from  Maclean  v.  Fleming  (uhi  *up.)  that  tho  master 
of  a ship,  by  signing  bills  of  lading,  does  uot  bind 
the  owner  to  deliver  the  amount  of  goods  specified 
in  the  bills,  but  only  tbo  amount  which  has  been  t 
actually  put  on  board.  But  it  is  said  that  although 
Buch  may  he  the  general  principle  of  law,  the 
charterers  have  by  this  particular  charter-party 
avoided  the  application  of  that  principle,  so  that 
the  shipowners  were  obliged  either  to  deliver  to 
the  consignees  the  exact  quantity  named  in  the  bill 
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of  lading,  or  else  to  mako  good  to  them  the  money 
payment  which  they  have  made.  But  I take  the 
true  construction  of  the  clause  relied  on  for  the 
plaintiffs  to  be  this,  that  it  stipulates  only  that  the  i 
master  shall  sign  os  such,  that  it  empowers  the  ! 
master  to  bind  himself  only,  and  that  it  leaves  the 
shipowners  to  dispute  all  that  was  testified  by  his 
signature,  if  the  testimony  of  such  signature  should  i 
be  contrary  to  the  fact. 

There  is  nothing  in  this  charter-party  to  alter 
the  ordinary  rule  to  that  effect.  The  demurrer 
therefore  must  be  allowed. 

Biurr,  J. — This  is  an  action  by  shipowners  for 
breach  of  warranty  on  the  part  of  charterers,  the 
alleged  warranty  being  that  the  defondants 
would  present  absolutely  correct  bills  of  lading  for 
the  master  of  tho  plaintiffs’  ship  to  sign.  No 
fraud  whatever  is  alleged,  and  the  alleged  warrant}' 
amounts  to  an  engagement  nor  to  make  a mistake. 

Now  such  a warranty  must  be  either  expressed  in 
the  charter-party  or  to  be  implied  from  it,  and  as 
it  is  admitted  tliero  was  no  express  warranty,  wo 
have  only  to  see  whether  or  not  there  was  an 
implied  one.  It  is  suggested  that  there  must  bo 
Buch  a warranty  because  it  is  said  to  be  obvious 
from  tho  terms  of  tho  chartor-party  that  the  plain- 
tiffs would  be  liable  to  the  consignees.  But  it 
appears  from  Maclean  v.  Fleming  ( not  tup.),  that  a 
bill  of  lading  does  not  bind  the  master  to  deliver  a 
larger  amount  of  cargo  than  that  actually  shipped. 

But  Mr.  White  contends  that  this  would  bo 
different  abroad.  The  consignees  abroad  might, 
he  says,  have  different  rights  from  the  rights  of 
consignees  in  England.  But  their  rights  would 
depend  on  the  truo  construction  of  the  bill  of 
lading,  which  by  the  comity  of  nations  would 
govern  tho  contract,  whatever  might  bo  tho  law 
of  tho  country  in  which  the  consignees  might 
resido.  This  we  must  assume  to  he  the  law  in  the 
absence  of  any  authority  to  the  contrary. 

There  is,  therefore,  nothing  on  which  to  gronnd 
an  implied  warranty.  1 was,  I confess,  much  struck 
by  the  argument  that  the  absence  of  liability  on 
the  part  of  the  shipowner  is  in  ordinary  cases 
founded  upon  the  absence  of  authority  to  tho 
master,  whereas  by  the  present  charter-party  there 
is  an  express  authority  to  the  master  to  sign  the 
bill  of  lading.  Now  I agree,  that  as  between  the 
plaintiffs  and  the  defendants,  the  master  was 
authorised  to  sign.  And  the  obvious  reason  for 
this  is  that  the  obligation  to  deliver  a certain 
quantity  was  not  to  depend  on  the  bill  of  lading, 
but  on  what  the  quantity  might  turn  out  to  be  at 
the  port  of  delivery.  But  even  if  the  bill  of  lading 
had  been  signed  by  the  plaintiffs  themselves,  at 
common  law  there  would  have  been  no  estoppel, 
for  they  would  not  have  been  bound  to  deliver 
more  than  the  amount  actually  shipped. 

Then  tho  Bill  of  Lading  Act  (18  A 19  Viet.  c. 
Ill),  provides  by  sect  II,  “ that  every  bill  of  lading 
shall  be  conclusive  evidence  of  a shipment  as 
against  the  master  or  other  person  signing  tho 
same.”  And  as  tho  master  here  had  no.  doubt 
authority  to  sign  this  unusual  bill  of  lading,  it  is 
argued  that  this  signature  was  the  signature  of 
the  plaintiffs.  Now  where  it  is  said  in  Jessel  v. 
Bath  ( ubi  tup.),  that  no  person  is  to  he  bound 
except  tho  person  actually  signing,  the  court  does 
not  mean  that  there  must  be  a manual  signature, 
but  it  would  bd  enough  if  the  signature  were  an 
authorised  signature ; at  the  same  time,  however, 
the  signature  must  bo  that  of  the  person  who  is 


to  bo  bound  by  it.  But  whatever  might  be  the 
authority  of  the  master,  there  was  no  estoppel. 

Therefore, on  tho  true  construction  of  the  charter- 
part}’,  there  was  no  express  or  implied  warranty, 
and  our  judgment  must  be  for  the  defendants. 

Dkxman,  J. — 1 am  not  at  all  sure  that  the  point 
which  has  been  most  argued  is  tho  point  which 
was  intended  'to  he  argued  upon  this  demurrer, 
which  is  a demurrer  not  to  tho  whole  declaration, 
but  to  that  part  of  it  which  sots  out  tho  first 
breach.  («)  Now,  the  first  breach  is  founded  on 
the  words  “ the  master  to  sign  bills  of  lading  for 
weight  of  the  said  cargo  put  on  board  as  presented 
to  him  by  tho  defendants,”  and  tho  breach  laid  is 
that  the  defendants  presented  for  the  master’s 
signature  certain  bills  of  lading  for  a weight 
greatly  exceeding  the  weight  put  on  board.  The 
agreement,  I take  it,  was  that  tho  master  should 
sign  only  for  the  cargo  actually  shipped,  whereas 
the  breach  is  framed  os  if  his  signature  was  in- 
tended to  be  conclusive  as  to  the  amount.  The 


demurrer  hits  the  discrepancy  be  ween  the  agree- 
ment and  the  breach,  tho  declaration  having 
charged  the  defendant  with  not  having  done  that 
which  he  had  never  promised  that  he  would  do. 

Judgment  for  the  defendants. 


Attorneys  for  plaintiffs,  Well  and  rearson,  for 
Oliver  and  Boltertll , Sunderland. 

Attorneys  for  defendants,  Ingledew , I nee,  and 

Greening. 


Wednesday,  May  5, 1875. 

Wf.lls  r.  The  Mayor,  Ac.,  or  Ktnostox-upox- 
Hull. 

Contract — Interest  in  land  within  sect.  4 of  the 
Statute  of  Frauds — Licence  to  use  graving  dock— 
Corporation — Contract  with — When  it  maybe  not 
under  seal. 

A municipal  corporation  being  the  owners  of  a 
graving  dock,  permitted  the  use  of  it  to  shipowners 
for  the  purpose  of  repairing  their  ships  upon 
certain  terms  specified  in  a series  of  regulations. 
Under  these  it  was  necessary  for  the  shipowner 
to  enter  the  name  of  his  vessel  in  a book  kept  by 
the  Borough  Treasurer  and  pay  an  entrance  fee , 
and  the  use  of  the  dock  was  granted  in  the  order, 
of  priority  of  application,  and  each  vessel  was 
required  to  take  her  turn  at  the  time  of  which 
notice  was  given  to  the  owner.  Certain  charges 
were  made  for  dockage,  and  it  was  required  that 
they  be  paid  before  the  vessel  left  the  dock.  The 
gates  of  the  dock  were  under  the  control  of  an 
officer  of  the  corporation  who  opened  and  closed 
them  for  the  docking  and  undocking  of  the  vessels. 
The  use  of  blocks  and  shores  the  property  of  the 
corporation  was  permitted  to  the  vessels  in  the 
dock,  but  the  shipowners  were  made  responsible 
for  them,  and  also  for  cleaning  oui  the  dock  daily 
to  the  satisfaction  of  the  officer  of  the  corporation. 

The  plaintiff  duly  entered  a vessel  and  paid  the 
entrance  fee,  but  the  defendants  admitted  another 
vessel  in  the  turn  which  properly  belonged  to  the 
plaintiff.  Upon  an  action  for  damages  in  respect 
of  the  breach  of  contract  in  not  giving  the  plain- 
tiff1 s ship  her  turn  in  order,  a verdict  was  returned 
for  the  j'laintff. 

Held,  first,  that  the  contract  was  not  intended  to  be  and 
was  not  concerning  a«  interest  in  land,  and  there- 
fore need  not  be  in  writing  under  the  Atth  section  of 

(a^  The  other  breaches  were  not  demurred  to. 
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the  Statute  of  Frauds,  and  secondly,  that  being  a 
matter  of  frequent  occurrence  and  of  daily  neces • 
sity,  the  case  came  within  the  recognised  excep- 
tions to  the  rule  that  a corporation  can  only  con- 
tract under  its  common  seal,  ami' that  this  contract, 
though  not  under  seal,  teas  nevertheless  binding 
on  the  defendants. 

This  was  an  action  tried  bofore  Archibald,  J.,  at 
tho  Spring  Assizes  for  the  West  riding  of  York- 
shire at  Leeds  in  1874. 

The  plaintiff  was  a shipowner  at  Kingston-upon- 
Hull,  and  the  owner  of  a steamship  called  the 
Wells.  The  defendants,  who  are  tho  Municipal 
Corporation  of  Hull  are  proprietors  of  a graving 
dock,  built  upon  and  which  they  hold  as  part  of 
the  old  corporate  property.  They  arc  an  ancient 
corporation  appointed  by  Royal  Charter  originally, 
and  camo  under  the  Municipal  Corporations  Act 
on  the  passing  of  that  measure.  This  graving 
dock  the  defendants  are  accustomed  to  let  to 
persons  requiring  tho  same  for  the  purpose  of 
repairing  their  ships,  and  they  let  it  subject  to  and 
in  accordance  with  certain  regulations,  which  are 
of  importance  in  this  case,  ana  are  as  follows  : 
Regulation*  for  the  Corporation  Gracing  Dock. 

1.  Tho  dock  will  be  let  to  parties  requiring  the  same 
for  tho  repair  of  vessels,  at  each  rates  ass  the  oouncil  of 
the  borough  shall  from  time  to  time  sanction. 

2.  With  a view  to  seeure  to  parties  as  far  os  possible 
thr  use  of  the  dook,  in  the  order  of  priority  of  application, 
a book  is  kept  by  the  borough  treasurer  at  the  Town  Hall, 
in  which  the  names  of  all  vessels  intended  for  repair  in 
the  dook  mast  be  entered,  and  as  far  as  practicable  pri- 
ority will  be  given  to  vessels  in  the  order  of  entry,  sub- 
ject nevertheless  to  these  regulations ; and  also  in  case  of 
any  question  as  to  priority  of  any  vessels,  such  question 
shall  be  determined  by  the  borough  treasurer  in  such 
manner  as  he  shall  see  fit,  and  hie  decision  shall  bo  final. 

3.  No  changing  of  turns  shall  be  allowed. 

4.  No  vessel  is  to  bo  enterod  in  the  book  except  by  a 
written  order  from  the  owner  or  master. 

5.  On  entering  each  vessel  a sum  of  31.  3s.  shall  be  paid 
to  the  borough  treasurer  as  entranoe  money. 

6.  The  entrance  money  will  be  allowed  as  part  of  tho 
dockage  if  the  account  for  such  dockage  and  moneys  nay. 
able  in  rcepect  of  the  vessel  shall  be  paid  within  ten  oays 
after  the  same  is  sent  in.  If  the  aoeonnt  is  not  so  paid, 
the  entrance  money  will  be  absolutely  forfeited.  The 
entrance  money  and  the  right  of  turn  for  the  use  of  the 
dook  will  also  be  absolutely  forfeited  if  the  vessel  does 
not  take  her  turn  at  the  timo  specified  at  the  time  of 
entry,  or  subsequently  fixed  by  notice  (writen  or  verbal) 
given  to  the  owner,  master,  or  other  person  in  charge,  or 
having  the  dookingof  the  vessel. 

7.  The  treasurer  may  on  behalf  of  the  corporation,  not- 
withstanding the  preceding  regulation  require  the  pay- 
ment of  all  dockage  or  other  moneys  payable  in  respect  of 
any  vessel  before  each  vessel  is  allowed  to  leave  the  dook, 
and  to  preserve  the  lien  of  the  corporation  may  detain 
such  vessel,  and  dookage  in  respect  of  the  vessol  will  be 
chargeable  daring  such  time  as  she  may  be  so  detained  in 
the  dock. 

8.  The  corporation  foreman  will  open  and  oloso  the  dook 
gates  for  the  docking  and  undocking  of  vessels  as  may  be 
required. 

9.  The  ground  blocks  and  horizontal  Bhores  of  the  cor- 
poration may  be  need  for  vessels  in  the  dook,  bat  the 

esrtios  using  the  same  mast  take  all  risks  and  responai- 
ility  in  respect  thereof  and  of  selecting  and  placing  the 

same. 

10.  If  any  injury  or  damage  shall  be  done  to  the  dock, 
dock  gates,  engines,  machine,  blocks,  shores,  stores,  or 
any  other  property  of  the  corporation,  by  any  vessel?  or 
by  any  person  employed  thereon  or  connected  therewith, 
or  if  any  of  the  blocks  or  shores  are  left  adrift  or  lest,  fall 
compensation,  to  be  assesned  and  fixed  by  the  corporation 
surveyor,  shall  be  paid  by  the  occupier  of  the  dock  or 
owner  of  the  vessel,  and  the  compensation  when  so  fixed 
shall  ia  like  manner  as  dockage  bo  deemed  moneys  pay- 
able in  respect  of  the  vessel,  and  shall  be  paid  and  recover- 
able accordingly. 


11 . Tho  dock  most  bo  cleaned  ont  each  day  at  the  expense 
of  the  vessel  occupying  it,  to  the  satisfaction  of  tho  cor- 
poration foreman  or  other  person  in  chargo  of  the  dock, 
and  in  the  event  of  the  occupier  of  the  douk  not  fulfilling 
this  regulation  tho  corporation  will  do  the  work,  and  all 
charges  or  expenses  in  respect  thereof  shall  be  charged  to 
the  oooupier  of  the  dock  or  owner  of  the  vessel  and 
deemed  moneys  payable  in  respect  of  the  vessel,  and  bo 
paid  and  recoverable  accordingly. 

12.  The  corporation  will  for  the  oonvenienco  of  parties 
occupying  the  dock,  afford  the  usual  facilities  for  using 
the  samo,  but  on  this  distinct  stipulation,  that  the  dook 
will  in  all  caaos  be  let  snbjoct  to  the  parties  occupying 
the  Bame  undertaking  all  risks  and  responsibilities  what- 
soever, as  the  corporation  not  being  a traliog  body  will 
not  be  responsible  for  any  injury,  damage,  or  detention 
however  caused,  occurring  to  any  vessel  docking  or  un- 
docking, or  being  in  the  dook,  or  for  any  damage  what- 
ever resulting  to  the  owner  of  snob  vessel  or  auy  other 
person  connooted  therewith. 

13.  The  corporation  will  not  guarantee  the  depth  of 

water  shown  by  the  scalo  at  tho  entrance  of  the  dook, 
or  any  other  depth  of  water  over  the  approaches  to  the 
dock.  By  order  of  tho  Town  Council. 

Hull,  3rd  Jan.  1873. 

In  March  1873  the  plaintiff  wanted  to  repair  his 
steamship  Wells,  ana  on  March  loth  his  clerk 
engaged  the  graving  dock  for  the  Wells,  by  going 
to  the  Treasurer’s  office  paying  the  entranco  fee, 
and  having  her  name  entered  in  the  book.  Her 
turn  was  to  be  next  after  the  St.  Petersburg. 
When,  howover,  the  St.  Petersburg  came  out  of  the 
dock  the  defendants  allowed  another  steamship 
called  the  Aberdeenshire  to  take  the  turn  which 
belonged  to  the  Wells,  and  the  latter  was  conse- 
quently delayed,  and  the  plaintiff  put  to  consider- 
able expense  in  having  his  ship  repaired  at  another 
place.  It  was  to  recover  damages  for  this  delay, 
and  for  the  expenses  so  incurred  by  tho  breach  of 
contract  by  the  defendants  in  not  giving  the 
IPef/s  her  tarn,  that  tho  plaintiff  sued  iu  this 
action.  The  declaration  contained  throe  special 
counts,  and  a money  count,  one  setting  out  the 
abovo  regulations.  The  defendants’  picas  traversed 
the  agreement,  and  further  alleged  that  it  was 
made  snbjoct  to  its  being  practicable  to  dock  the 
Wells,  and  that  it  was  not  practicable.  The 
amount  of  the  entrance  money  was  paid  into 
court. 

At  the  trial  the  learnod  judge  ruled  that  the 
contract  was  not  a contract  of  an  interest  in 
land,  but  a mere  licence  of  the  dock,  and  was 
not  required  to  bo  in  writing  or  to  bo  under  seal. 

The  jury  found  that  the  plaintiff  was  ready  to 
avail  himself  of  the  turn  as  soon  as  the  St.  Peters- 
burg left  tho  dock,  and  that  there  was  not  due 
care  and  caution  on  tho  part  of  the  defendants  to 
give  the  plaintiff  his  turn.  Upon  this  the  learned 
judge  ruled  that  the  defendants  were  answerable 
for  the  want  of  care  and  caution,  and  directed  a 
verdict  for  the  plaintiff,  and  reserving  leave  to  the 
defendants  to  move  to  enter  a verdict  for  them 
upon  the  ground  that  to  render  the  defendants 
liablo  the  contract  in  question  ought  to  have 
been  iu  writing,  and  that  it  ought  to  havo  been 
under  the  seal  of  the  corporation. 

Accordingly,  in  Easter  Term  1874,  Field,  Q.C., 
moved  for  and  obtained  a rule  nisi  in  the  above 
term,  against  which 

Wills,  Q.C.  and  Mellor  now  showed  cause. — The 
first  point  raised  by  tho  defendants  is  that  this 
contract  was  concerning  an  interest  in  land.  But 
the  fair  inference  from  the  regulations  and  the 
course  of  business,  is  that  there  was  no  intention 
to  let  land,  when  a ship  was  allowed  to  use  tho 
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graving  dock.  The  employment  of  the  words 
“ let,”  and  “ tako  possession  of  ” does  not  neces- 
sarily mean  demise,  see 

K.  v.  Smith,  3 E.  & E.  383 ; 

Bean  v.  How,  10  Bing.  345 ; 

Wright  v.  Stavert,  2E.A  E.  731 ; 2 L.  T.  Rep.  N.  S. 

175. 

It  is  merely  a licence  to  take  the  ship  into  the 
dock  and  there  repair  her.  [Denman,  J. — It  would 
be  a test  to  consider  if  trespass  could  be  brought  by 
the  occupier  against  anyone  interfering  with  his 
occupation,  especially  against  one  of  tho  corpora- 
tion’s servants.]  The  regulations  provide  for  the 
presence  of  the  corporation  foreman  ; tho  occupier 
cannot  get  into  or  out  of  the  dock  without  him. 
Tho  words  in  regulations  2,  6,  and  12,  *'  use  of 
the  dock,”  and  “ using  tho  dock,”  show  what  was 
really  contemplated.  The  case  of  Watkins  v. 
seers  of  Miliun-next-Gravesend  (18  L.  T.  Rep.  N.  S. 
601 ; L.  Rep.  3 Q.B.  35l>),  is  in  point  as  showing  that 
a licence  to  use  moorings  fixed  to  the  soil  is  not  a 
demise  so  as  to  make  tho  licensee  an  occupier. 
The  question  is  fully  discussed  also  in  Iloads  v. 
Overseers  of  TrUmpington  (23  L.  T.  Rep.  N.  S.  821 ; 
L.  Rep.  6 Q.  B.  56).  If  the  dock  here  were  let  to 
each  successive  person  who  uses  it,  the  occupier 
would  be  liable  to  bo  rated,  and  would  be  rated  in 
respect  of  his  occupation.  This  could  not  bo 
in  such  a case  as  tho  present.  There  is  only  a 
permission  to  come  on  tho  land  for  a particular 
purpose  and  for  a time.  Just  as  a person  in  an 
inn  may  have  a right  to  a room,  but  not  to  any 
particular  room.  [Lord  Coleridge,  C.  J. — The 
judgment  of  Hill,  J.,  in  Wright  v.  Stacerl  ( ubi 
tun.)  instances  a governess  to  whom  a room  is 
assigned.  Denman,  J.-— If  this  was  a mere  licence, 
was  it  not  revocable?  See  Wood  v.  Leadbitter 
(13  M.  & W.  at  p.  844).]  That  case  decides  that  a 
right  to  come  and  remain  for  a certain  time  on  tho 
land  of  another  can  be  granted  only  by  deed  ; but 
a licence  coupled  with  a grant  of  an  interest  in 
the  land  which  would  be  irrevocable  is  not  to  be 
assumed  here.  Tho  second  point  is  that  the  defen- 
dants, being  u corporation,  could  only  have  entered 
into  this  contract  under  their  common  Beal.  But 
to  the  general  rule  as  to  corporations  contracting 
under  seal,  there  are  well  recognised  exceptions, 
one  of  which  is  that  the  formality  may  do  dis- 
pensed with  where  tho  matter  is  of  necessity  or 
urgency.  Now  here  the  corporation  cannot  hold 
a meeting  without  three  days  notice  being  given, 
and  yet  tho  very  object  of  a dock  like  this  is  to 
admit  ships  immediately.  As  a fact  the  Aberdeen- 
shire, which  was  admitted  instead  of  the  Wells, 
was  in  a sinking  state.  It  would  defeat  the  very 
object  of  the  work  of  the  corporation  as  owners  of 
the  dock.  The  South  of  Ireland  Colliery  Compantt 
v.  Waddle  (18  L.  T.  Rep.  N.  S.  405 ; L.  Rep.  3 C.  P. 
463),  shows  that  where  the  contract  is  for  a pur- 
pose connected  with  the  objects  of  the  corpora- 
tion, the  seal  is  dispensed  with.  [Lord  Coleridge, 
C.  J. — That  is  a case  of  a trading  corporation. 
What  do  you  Bay  to  Ludlow  r.  The  Mayor  of 
Charlton  (6  M.  A W.  815)  P J That  decision  was 
on  the  ground  that  there  was  no  paramount  con- 
venience so  great  as  to  amount  to  necessity ; if 
there  had  been  it  would  have  come  within  the 
exceptions  to  the  rule  stated  in  the  judgment  as 
applicable  to  municipal  as  well  as  to  trading  cor- 
porations. [Denman,  J.— Referred  to  Austin  v. 
Tlus  Guardians  of  St.  Matthews  Bethnal  Green  (29 
L.  T.  Rep.  N.  H.  807;  L.  Rep.  9 C.  P.  91]  In 


that  case  the  duties  of  the  appointee  were  too  im- 
portant to  admit  of  an  informal  appointment,  and 
another  late  case  The  Mayor,  fo.,  of  Kidler  minster 
V.  Hardwick  (29  L.  T.  Rep.  N.  S.  611 ; L.  Rep.  9 
Ex.  13)  was  where  it  was  a question  of  lotting 
tolls,  and  there  was  no  hurry.  Having  regard  to 
tho  facts  of  this  case  it  is  almost  a reductio  ad 
absurdiim  to  suppose  that  the  admission  of  dis- 
abled ships  into  this  dock  could  be  done  in  any 
other  way  than  it  was.  In  Church  x.  The  Imperial 
Gas  Company  (6  A.  & K.  816),  the  rules  and  its 
exceptions  are  fully  stated  by  Lord  Denman  as 
they  arc  applicable  to  municipal  corporations,  and 
this  case  comes  within  those  exceptions. 

Manle,  Q.C.  and  Cave  in  support  of  the  rule. — 
On  tho  point  as  to  the  necessity  of  the  seal,  thero 
has  been  throughout  an  assumption  of  urgency 
which  did  not  exist.  It  was  rather  a deliberate 
proceeding  in  reality,  as  there  were  the  formalities 
of  going  to  the  office,  assenting  to  the  rales,  and 
having  tho  priority  registered  on  payment  of  tho 
fee.  That  snows  that  there  was  in  contemplation 
time  during  which  the  ship  would  be  waiting  her 
turn.  It  would  not  be  any  difficulty  so  great  as 
suggested  to  affix  the  seal  to  these  contracts  because 
the  corporation  might  appoint  an  officer  for  the  pur- 
pose to  do  this  by  rule.  Pollock,  B.  says,  in  The 
Mayor  of  Kidderminster  r.  Hardwick  ( ubi  sup.)  “ It 
is  open  to  every  corporation  to  get  rid  of  tbo  whole 
difficulty  by  appointing  au  agent  to  act  for  them 
under  seal.’1  All  exceptions  which  have  been  made 
are  in  favour  of  trading  corporations,  and  the  last 
case  is  that  of  the  South  of  Ireland  Colliery  Company 
v.  Waddle  (ttii  sup.),  where  the  exception  is  ex- 
pressly put  on  that  ground,  as  it  was  said  that  the 
contract  was  for  a purpose  connected  with  the 
objects  of  the  corporation.  This  is  not  so  here,  this 
is  an  ancient  corporation,  and  the  letting  of  this 
dock  is  in  no  sense  one  of  the  objects  of  its  exist- 
ence, the  dock  is  built  on  corporate  laud  and  the 
corporation  might  have  made  any  other  use  of  it 
they  pleased.  Dyte  v.  The  St.  Pancras  Board  of 
Guardians  (27  L.  T.  Rep.  N.S.  342),  where  there 
was  a non-trading  corporation  decided,  that  tho 
appointment  of  a medical  officer  to  an  infirmary 
must  bo  made  under  seal.  The  exceptions  then 
arc  in  the  case  of  trading  corporations  and  in 
trading  matters.  The  London  Dock  Company  x. 
Sinnott  (8  E.  & B.  347)  is  even  stronger  in  our 
favour  because  there  the  plaintiffs,  though  a trad- 
ing corporation,  were  hold  not  bound  by  a parol 
agreement  to  execute  a contract  for  scavenging  the 
docks.  Again  The  Copper  Miner's  Company  x. 
Fo#  (16  Q.B.  229),  where  the  contract  was  relating 
to  a purpose  for  which  the  plaintiffs  were  not  in- 
corporated, it  was  held  not  binding  on  them.  The 
other  point  is  that  this  contract  ought  to  have  been 
in  writing  because  it  was  within  the  4th  section  of 
the  Statuto  of  Frauds.  On  this  point  Wood  x. 
Leadbitter  is  a direct  authority.  That  was  where 
a ticket  of  admission  to  the  grand  stand  at  Don- 
caster, was  held  to  be  a grant  of  an  interest  in 
land,  and  not  being  by  deed  was  revocable  as  a 
mere  parol  licence.  This  is  an  a fortiori  case 
because  here  the  possession  must  be  an  exclusive 
one.  It  is  said  that  the  8th  Rule  negatives  exclu- 
sive possession,  but  it  is  clear  that  the  corporation 
foreman  is  only  present  as  a porter  orconcirege, 
and  does  hot  interfere  with  the  occupation  by  the 
shipowner.  It  was  asked  if  trespass  could  be 
maintained  against  the  foreman,  but  it  is  to  meet 
that  possibility  that  there  is  the  special  provision 
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inserted  admitting  him.  The  contention  must 
therefore  be  either  that  we  gave  a licence  to  the 
plaintiff  to  come  upon  our  land,  in  which  case  it 
was  revocable,  and  so  no  action  will  lie,  which 
brings  the  case  within  Wood*.  Leadbitter  (ubi  tup.) 
or  that  we  gave  an  irrevocable  licence,  and  that 
this  was  a contract  to  grant  an  irrevocable  license. 
Now  a licence  only  becomes  irrevocable  when  it  is 
accompanied  by  an  interest,  and  such  an  interest 
must  be  either  a chattel  interest  or  an  interest  in 
land ; here,  however,  it  cannot  be  a chattel  interest 
but  it  most  be  an  interest  in  the  graving  dock 
which  is  an  interest  in  land.  If  the  action  there- 
fore is  maintainable,  it  must  be  on  the  ground  that 
this  contract  conveyed  an  interest  in  land.  It 
seems  plain  that  if  a stranger  broko  down  the 
dock  gates  the  occupier  could  maintain  trespass 
against  him,  and  it  would  seem  that  such  a license 
as  there  was  here  would  amount  to  a demise.  H. 
v.  Winter  (2  Salk.  588).  And  if  the  rating  be  a 
test,  such  an  occupier  os  the  plaintiff  might  be 
rated,  as  has  been  held  in  cases  where  there  was 
no  such  exclusive  possession  as  the  shipowners 
here  have.  R.  v.  The  Inhabitants  of  St.  Martin's 
(3  Q.B.  2(4),  and  Roads  v.  The  Overseers  of  Trump - 
inaton  (23  L.  T.  Ren.  N.8.  821 ; L.  Rep.  6.  Q.B.  56). 
We  are  not  obliged  indeed  to  go  so  far  here  as  to 
show  that  the  occupiers  of  the  dock  would  bo  enti- 
tled to  be  rated,  but  they  are  as  much  tenants  as 
tenants  of  furnished  lodgings,  and  an  agreement  to 
occupy  then  is  an  interest  in  land  within  the 
statute.  Inman  v.  Stamp  (1  Stark.  12).  Occupying 
a stall  in  a market  under  an  agreement  would  give 
a settlement.  H.  v.  Caversham  (4  B.  A C.  683) ; 
and  Bnszard  v.  Capel  (8  B.  A C.  141),  shows  that 
whore  the  exclusive  use  is  demised  the  land  is 
demised.  Selby  v.  Greaves  (19  L.  T.  Rep.  N.S.  186; 
L.  Rep.  3 C.  P.  594),  and  Mayor  of  Yarmouth  v. 
Groom  (7  L.  T.  Rep.  N.S.161 ; 1 H.  & C.  102),  show 
that  the  contract  here  amounted  to  a demise.  But 
if  the  plaintiff  here  had  an  interest  in  land  not 
amounting  to  a demise,  it  would  still  be  sufficient 
to  bring  the  case  within  the  statute  ( Evans  v. 
Roberts  (5  B.  & C.  829) ; Smart  v.  Jones  (33  L.  J. 
154.  C.  P.).  Wood  v.  Ijdke  (8ayer  3),  which  is 
referred  to  in  Wood  v.  Leadbilter  ( ubi  sup.),  and 
would  seem  to  be  rather  againBt  the  defendants’ 
contention  has  been  questioned  by  Lord  St. 
Leonards,  who  thought  that  the  agreement  there 
amounted  to  a lease ; and  the  case  cannot  therefore 
bo  upheld  as  an  authority.  [Huddleston,  J.— The 
case  is  cited  in  Chitty  on  Contracts,  p.  280,  with- 
out any  suggestion  that  it  has  been  overruled.] 
It  is  further  distinguishable  as  there  there  was 
only  a licence  to  stacK  coals  on  part  of  a close,  and 
here  we  say  that  the  contract  was  for  the  whole  use 
of  the  dock,  and  so  was  a demise ; and  that  is 
what  Lord  St.  Leonard’s  thinks  that  the  licence  in 
Wood  v.  Lake  ( ubi  sup.),  really  was,  in  which  case 
the  decision  must  be  wrong : (Sngden  Vendors  and 
Purchasers,  14th  edit.,  p.  124).  He  says,  “ Wood 
v.  Lake  was  not  considered  an  authority.” 

Lord  Coleridge,  C.J. — ThiB  case  has  been  argued 
at  some  length  before  ns,  and  a number  of  cases 
cited  and  arguments  used  more  or  less  relevant  to 
the  points  raised  for  our  consideration,  but  disem- 
barrassed of  most  of  these,  I am  of  opinion  that 
the  coso  is  in  reality  a simple  one,  and  admits  of 
an  easy  decision. 

It  was  an  action  brought  by  a shipowner 
against  the  defendants  for  an  alleged  breach  of 
contract,  and  to  recover  damages  for  the  injury 


to  the  plaintiff  arising  from  that  breach.  As  I 
understand  the  facts  they  are  these  A con- 
tract in  the  terms  of  the  regulations  which  are 
before  us  was  entered  into,  and  upon  the  paymont 
of  three  guineas  it  was  agreed  that  the  plaintiff1 s 
ship  should  in  her  turn  be  allowed  to  go  into  the  de- 
fendants’ graving  dock.  That  contract  was  broken 
by  the  defendants  permitting  another  ship  to  go  in 
instead  of  the  plaintiff* s ship,  and  for  the  damage 
cousequcnb  on  the  delay  the  action  was  brought 
and  a verdict  obtained. 

A rule  to  set  aside  that  verdict  was  granted, 
and  it  has  boen  ondcavoured  to  bo  supported 
upon  two  grounds.  First,  that  the  contract,  if 
it  was  a contract  at  all,  was  one  relating  to 
an  interest  in  land  within  the  4th  section 
of  the  Statute  of  Frauds,  and  must  have  been  in 
writing,  and  that  this  was  not ; and  secondly,  that 
the  defendants  being  a corporation,  and  not  a 
trading  but  a municipal  corporation,  could  only 
contract  under  their  corporate  seal,  and  they  had 
not  hero  done  so. 

There  are  thus  only  two  points  to  be  discussed, 

, and|  they  may  be,  as  I have  said,  in  my  opinion, 
j easily  disposed  of. 

First,  was  it  an  interest  in  land  that  this 
contract  dealt  with?  This  may  depend  on  two 
considerations,  was  it  intended  by  the  parties 
1 to  deal  with  an  interest  in  land,  and  again, 
1 apart  from  intention,  havo  they  nevertheless 
dealt  with  such  an  interest P In  either  of  these 
, cases  the  contract  would  be  brought  within 
the  4th  section  of  the  Statute  of  Frauds,  and 
it  must  be  in  writing  for  the  plaintiff  to  bo  hold 
responsible  for  a breach  of  it;  but  if  neither  of 
these  suggestions  be  answered  in  the  affirmative, 
then  it  is  unnecessary  that  the  contract  should  be 
in  writing,  and  the  parties  to  it  will  be  bound  by 
: its  terms.  Now,  primd  facie,  no  one  would  think 
that  such  an  arrangement  as  took  place  here  was 
to  be  a grant  of  an  interest  in  land.  It  was,  as  wc 
know,  an  arrangement  for  the  use  of  the  graving 
dock  by  the  plaintiff,  but  if  there  was  such  an  in- 
: tontion  as  has  boon  suggested,  then  it  must  havo 
I been  the  exclusive  possession  for  a certain  time  of 
tho  laud  and  tho  dock  thnt  was  attempted  to  be 
conveyed  to  tho  plaintiff.  I however  am  clearly  of 
opinion  that  there  was  no  intention  to  pass  any  in- 
terest in  the  land.  It  is  incredible  that  the  framers 
of  the  regulations  or  the  shipowners,  indeed,  that 
either  of  the  parties  intended  to  deal  with  the  land 
< at  all.  They  intended  to  deal  with  the  use  of  tho 
I dock  and  the  appliances  for  the  repairing  of  the 
1 ships.  It  is  equally  clear  that  no  interest  was 
j attempted  to  bo  created  irrespective  of  intention 
and  intention  must  be  gathered  from  the  language 
I of  the  regulations.  Now  look  at  that  for  a moment ; 
j tho  words  “ let,”  and  “ occupier  ” do  not  neoeBsurilj 
I mean  the  creation  of  an  interest  in  land  by  way  of 
tenancy,  and  they  are  not  words  of  art,  but  must 
be  read  by  the  light  thrown  upon  them  by  tho 
whole  document.  The  heading  speaks  of  tho 
“ occupation  of  the  Corporation  Graving  Dock.” 
The  first  no  doubt  says  tho  dock  will  be  let;  ana 
the  second  is  a provision  somewhat  in  favour 
of  the  defendants  in  so  far  as  it  says,  though 
there  is  a contract,  it  is  to  be  fulfilled  only  so 
far  as  is  practicable,  and  the  borough  treasurer  is 
to  decide  any  question  that  may  arise.  The  fifth 
regulation  however  Bhows  that  the  payment  of 
the  entrance  money  constitutes  part  of  the  con- 
sideration, and  the  forfeiture  of  the  entrance 


584  MARITIME  LAW  CASES. 


C.  P.]  Wells  v.  The  Mayor,  &c. 


money  shows  that  no  right  is  givon  to  the  ship’ 
owners  even  to  go  into  the  dock.  So  far,  there' 
fore,  as  it  seems  to  me,  there  is  nothing  inconsistent 
with  the  intention  on  the  part  of  the  defendants 
of  keeping  the  dock  in  the  possession  and  under 
the  control  of  the  corporation.  That  being  so, 
what  ahull  be  said  as  to  the  7th  rule?  (His  Lord- 
ship  then  read  the  rule.)  “ Before  the  ship  shall 
leave  the  dock  ” — that  is  before  she  shall  leave  the 
ground  which  they  say  is  the  shipowner's  ex- 
clusive property.  This*  contemplates  locking  the 
gate,  for  which  they  say  the  shipowner  might 
maintain  trespass  against  the  corporation.  I can 
scarcely  conceive  language  stronger  than  this  is 
indicative  of  a retention  of  the  possession  of  the 
dock,  coupled  as  it  is  with  the  notice  of  a lien 
being  held  on  the  Bhip  whilo  she  is  on  the  land 
said  to  be  exclusively  in  possession  of  her  ownor. 
The  8th  rule  shows  that  tne  alleged  tenant  cannot 
open  and  shut  his  own  door.  The  Oth  and  10th 
make  provision  how  corporation  property  is  to 
bo  usea  by  the  ship  using  the  corporation  dock ; 
that  surely  is  a fair  intendment  that  the  corpora- 
tion meant  to  keep  the  dock  and  everything 
belonging  to  it  in  their  own  possession,  for  they 
treat  the  owner  of  the  ship  and  the  occupier  of 
the  dock  as  synonymous  terms,  and  hold  them 
liable  for  the  use  of  corporation  property.  The 
11th  speaks  of  the  “ corporation  foreman,  or  other 
person  in  charge  of  the  dock,’1  and  in  the  12th 
they  contract  that  the  persons  who  use  the  dock 
shall  have  certain  advantages  which  the  corpora- 
tion as  owners  can  give.  These,  then,  are  the 
terms  of  the  instrument  from  which  it  is  said  that 
a demise  is  to  be  inferred.  It  would  be  startling 
if  the  language  in  that  instrument  had  said  some- 
thing so  different  from  what  we  know  must  have 
been  the  intention  of  the  framers  of  it ; but  the 
language  is  not,  as  I have  shown  contrary  to  the 
intention,  it  is  to  my  mind  quite  plain,  and  it  lays 
down  on  behalf  of  the  corporation  the  terms  on 
which  this  property  is  to  be  used.  If  the  question 
of  intention  be  raised,  I decide  against  the  cor- 
poration on  the  words  which  intimate  no  such 
intention  ; if  the  words  ore  to  be  looked  at  apart 
from  any  question  of  intention  I decide  in  the 
same  way  that  they  do  not  convoy  any  interest  in 
land. 

We  are  well  within  decided  cases  in  so  hold- 
ing, and  the  judgment  of  Hill,  J.,  in  the  case 
I first  referred  to,  Smith  v.  The  Overseers,  fyc.,  of 
St.  Michael’ a,  Cambridge  (3  L*T.  Rep.  N.  S.  687  ; 
30  L.  J.  74,  M.  C.),  is  expressly  in  point  as  to  the 
principle.  Ho  says,  “ We  think  we  must  look  not 
so  much  to  tho  words  as  to  the  substanco  of  the 
agreement,  and  taking  tho  whole  together  we 
think  it  must  bo  construed  not  as  a demise  of  tho 
five  rooms,  but  as  an  agreement  by  which  the 
appellant  came  into  possession  of  those  rootnB,  and 
keeping  a servant  there  for  himself ; and  certainly 
tho  exclusive  enjoyment  of  the  rooms  was  to  be 
givon  in  the  same  way  as  the  guest  at  the  inn,  or 
a lodger  in  a house,  has  a separate  apartment,  or 
the  master  of  a ship  has  a separate  cabin,  in  which 
case  the  possession  remains  in  the  innkeeper,  the 
lodging-houso  keeper,  and  the  shipowner.  It  is 
true  as  has  been  been  pointed  out  that  this  is  a 
rating  case,  and  that  there  may  be  an  occupation 
sufficient  to  constitute  an  interest  in  land  within 
the  Statute  of  Frauds,  which  would  not  be 
sufficient  to  entitle  (as  it  is  somewhat  ironically 
expressed)  the  occupier  to  be  rated.  The  iucidents 
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may  not  indeed  be  the  same  in  the  two  cases, 
but  looking  here  at  tho  clear  words  of  the  instru- 
ment, I say  that  there  was  no  intention  to 
demise  an  interest  in  land,  and  that  none  has 
been  by  those  words  demised.  Wright  v.  Staveri 
(nbi  e up.)  is  also  in  point,  and  the  language  of 
Hill,  J.,  is  again  lucid  and  clear.  He  says,  “the 
defendant’s  position  here  is  directly  analogous 
| to  that  of  a domestic  servant,  or  a governess, 
i or  a person  emploved  to  build  a house  upon 
another’s  land,  all  of  whom  have  a right,  incidental 
to  their  respective  contracts,  to  go  upon  land  in 
order  to  carry  out  their  contracts ; but  none  of 
whom  take  under  their  contracts  any  interest  in 
the  Land  upon  which  they  are  thus  entitled  to  go." 
That  hits  the  distinction  to  be  taken  between  the 
cases.  There  was  no  intention  to  convey  any 
interest  in  tho  land,  but  a leave  given  to  go  upon 
the  land  to  do  certain  work. 

I do  not  feel  called  upon  to  go  into  the  nioe 
points  that  have  been  argued  upon  Wood  v. 
Leadbitter  ( ubi  sup.).  They  do  not  seem  to  me 
fairly  to  arise,  and  the  dilemma  ingeniously 
ut  by  Mr.  Gave  upon  either  horn  of  which 
e invited  Mr.  Wills  to  take  his  seat,  does  not 
really  arise.  This  is  not  on  the  one  hand  a 
mere  liccnoe,  and  therefore  revocable,  nor  on  tlie 
other  a licence  coupled  with  an  interest  in  land  so 
as  to  be  within  the  statute,  but  it  is  a contract  to 
allow  the  plaintiff  the  use  of  the  corporation  pro- 
perty for  a time,  they  keeping  possession  all  the 
time  by  means  of  their  servants,  and  only  allow- 
ing the  use  of  it  under  stringent  regulations. 

Next  as  to  the  question  whether  this  contract 
should  have  been  under  seal.  There  is  a distinc- 
tion, and  it  is  a sound  distinction,  between  trading 
and  municipal  corporations.  Therefore,  the  cases 
which  have  been  decided  on  the  capacity  of  trading 
corporations  to  contract  without  the  formality  of 
a seal  are  not  applicable.  There  are  no  cases  to 
show  that  municipal  corpoiations  when  engaged 
in  business  which  is  in  the  nature  of  trading,  are 
to  be  allowed  the  immunities  which  are  given  to 
professedly  trading  corporations.  This,  therefore, 
being  a municipal  corporation, iB  subject  to  the  rules 
affecting  those  bodies.  I find  in  Comyn  and  Salkeld 
the  rule  laid  down,  bat  also  that  it  is  subject  to  an 
exception,  and  that  exception  is  well  put  in  the 
judgments  in  Church  v.  T tie  Imperial  Oas  Company 
and  Ludlow  v.  The  Mayor  of  Charlton  (t*6i  sup.),  in 
the  latter  of  which  Lord  Denman’s  judgment  in 
the  former  is  set  out  at  length.  Wo  have,  there- 
fore, the  authority  of  the  Courts  of  Queen's  Bench 
and  Exchequer  in  laying  down  this  exception  to 
the  rule : “ Wherever  to  hold  the  rnle  applicable 
would  occasion  very  great  inconvenience  or  tend 
to  defeat  the  very  object  for  which  the  Corporation 
was  created  tho  exception  has  prevailed;  hence 
the  retainer  by  parol  of  an  inferior  servant,  the 
doing  of  acts  very  frequently  recurring,  or  too 
insignificant  to  bo  worth  tho  trouble  of  affixing 
the  common  seal,  are  established  exceptions."  To 
this  Rolfe,  B.  agrees  in  tho  considered  judgment  in 
Ludlow  v.  tho  Mayor  of  Charlton  {ubi  tup.)*  Now 
I can  hardly  conceive  any  matter  moro  exactly 
coming  under  this  description  of  “ acts  very  fre- 
quently occurring,"  than  that  of  letting  a ship 
into  dock.  It  comes  therefore  most  obviously 
within  tho  exceptions  to  the  rule  as  to  the  neces- 
sity of  a corporation  contracting  under  its  com- 
mon seal,  exceptions  which  have  been  engrafted 
on  it  from  tbc  earliest  times,  and  which  have  been 
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applied  to  municipal  corporations.  It  is  enough 
to  say  generally  that  in  Williams',  Saunders,  m 
Corny n*8  Digest,  and  in  Brooke's  Abridgment,  the 
exception  has  been  recognised  from  the  earliest 
time  as  having  been  engrafted  on  the  rule  ; that 
the  facts  of  this  case  bring  it  within  the  excep- 
tions, and  that  upon  this  second  point  also,  I am 
of  opiniou  that  the  defendants  have  failed,  aud  the 
rule  must  be  discharged. 

Denham,  J. — I am  of  the  same  opinion. 

On  the  first  point  upon  which  the  rule  was  granted, 
viz.,  that  to  render  the  defendants  liable  the  contract 
in  question  ought  to  have  been  in  writing,  of 
course  that  turns  on  the  question  whether  a 
writing  was  necessary  under  the  Statute  of  Frauds. 
I agree  that  it  is  not  the  duty  of  the  court  to  take 
any  single  words  occurring  in  the  documents 
which  constitute  the  contract,  as  being  conclusive 
of  tho  rights  between  the  parties,  on  the  simple 
meaning  of  such  words  alone ; as  hero  I am  of 
opinion  that  it  entirely  depends  upon  what  tho 
court  may  think  is  the  real  nature  of  the  contract 
entered  into  by  tho  payment  of  the  three  guineas 
on  the  ono  side  and  the  grant  of  the  use  of  the 
dock  on  the  other,  both  being  in  accordance  with 
tho  printed  regulations.  The  mere  use  of  tho 
expression,  “ the  dock  will  bo  let,"  is  not  con- 
clusive of  a demise,  as  the  Lord  Chief  Justice  has 
said ; aud  if  it  were  to  be  held  so,  it  would  give 
rise  to  the  strange  anomaly  that  we  should  treat 
the  parties  as  using  words  in  one  direction  as 
conclusive,  when  in  the  very  same  document  other 
expressions  might  be  found  as  strong  the  other 
way,  which  we  should  bo  obliged  to  disregard. 
For  example,  the  word  “ let " occurs,  but  “ rent  ” 
is  never  mentioned,  it  is  “ rate,"  and  so,  in  like 
manner,  on  every  clauso  similar  observations  might 
be  made.  I will  not  go  through  them  all  again, 
as  my  Lord  has  done  so  at  length  and  in  detail, 
and  I could  add  nothing.  It  is  not  anything 
amounting  to  a demise  of  the  land  to  a shipowner 
when  he  pays  the  entrance  fee  of  three  guineas. 
What  he  acquires  is  a right  to  havo  his  vessel  re- 
paired there,  but  not  of  taking  the  dock  for  a 
moment  out  of  the  possession  of  tho  corporation. 
It  is,  I think,  idle  to  say  that  a liability  to  rating 
conld  arise  in  tho  occupier,  or  that  he  could  main- 
tain trespass  against  the  corporation.  It  is  not, 
therefore,  such  an  agreement  as  to  give  any  right 
to  or  interest  in  the  land,  for  many  of  the  terms  ore 
wholly  inconsistent  with  that  construction  of  it. 
It  is  a complex  contract,  no  doubt,  and  under  it 
the  corporation  by  their  servants  retain  full  con- 
trol over  the  dock,  subject  only  to  such  use  of  it 
as  is  shown  by  the  regulations  to  bo  granted  to 
the  plaintiff.  I need  not  ao  through  all  the  cases 
decided  on  the  statute ; if  there  is  one  which  is 
nearer  than  another  to  this,  it  is  Wood  v.  Lake  (ubi 
« up.)  nor  can  I find  that  upon  the  point  on  which 
it  is  hero  applicable,  it  has  been  overruled.  It  is 
true  that  in  reference  to  a question  decided  upon 
another  mattor  in  it,  there  is  the  great  autho- 
rity of  Lord  St.  Leonards  againBt  it.  It  is,  how- 
ever, very  like  this  case,  but  to  my  mind  the 
present  is  even  stronger  than  it  iB,  against  there 
being  an  interest  in  land  dealt  with  ny  tho  con- 
tract. 

On  the  other  point,  as  to  whether  the  con- 
tract ought  to  have  been  under  seal  or  not,  I 
think  that  thero  was  no  necessity  for  it.  The 
rounds  on  which  a corporate  seal  is  required  to 
ocumonts  binding  the  corporation,  are  tliat  as  a 


general  rule  a corporation  has  no  other  means 
of  expressing  its  will.  Here,  however,  the  case 
does  not  torn  on  the  rule,  but  on  the  exceptions 
to  it,  and  those  exceptions  are  well  set  out  in 
Ohitty  ou  Contracts,  quoted  from  the  judgmeut  of 
Best,  C.J.,  in  tho  East  London  Waterworks  v. 
Bailey  (4  Bing.  283) : “ The  first  exception  is 
where  tho  contract  is  executed,  iu  that  case  the 
law  implies  a promise  and  a deed  under  seal  is  not 
necessary.  The  next  exception  is  where  the  acts 
done  are  of  daily  necessity  to  the  corporation,  or 
too  insignificant  to  be  worth  tho  trouble  of  affixing 
the  common  seal.”  Now,  I think  that  in  this  case 
this  is  a thing  which  falls  within  tho  description 
of  daily  necessity.  I cannot  conceive  that 
business  of  this  kind  could  be  carried  on,  if  it 
could  be  done  only  by  affixing  tho  seal  on 
every  occasion  when  a shipowner  wanted  to 
put  his  ship  into  dock.  I think  it  also  falls  withiu 
the  doctrine  where  a thing  is  said  to  be  too  insig- 
nificant to  be  worth  having  the  seal  affixed.  “ A 
fourth  exception  is  where  the  acts  to  be  done  must 
be  done  immediately,  and  it  would  be  impossible 
to  wait  for  the  formality  of  the  corporation 
seal."  Surely  this  is  a case  where  the  act  must 
be  dono  immediately.  It  would  not  bo  business- 
like to  wait  for  the  corporation  seal  when  a vessel, 
perhaps  in  a sinking  state,  was  wantiug  to  be  ad- 
mitted to  the  graving  dock.  It  has  been  said  truly 
that  there  is  a wide  distinction  between  trading 
and  municipal  corporations,  but  these  exceptions 
which  I have  read  are  all  applicable  to  the  latter 
class,  and  it  is  as  so  applicable  that  Best,  C.J. 
points  them  out.  He  proceeds  further  to  show  how 
the  principle  of  necessity  applies  to  and  is  cairied 
still  further  in  the  case  of  trading  corporations, 
and  therefore  the  result  of  his  judgment  in  this 
respect  comes  to  this,  that  he  recognises  the  dis- 
tinction between  the  two  classes  of  corporations 
on  this  ground,  that,  in  the  case  of  trading  cor- 
porations, the  rule  of  necessity  anthorises  things 
to  bo  dono  without  a Beal  which  municipal  corpor- 
ations could  not  do  without  that  formality,  but, 
nevertheless,  the  rule  of  necessity  is  applicable  in 
general  terms  to  both,  to  municipal  as  well  as 
trading  corporations.  I have  said  that  I think 
this  is  a case  of  necessity,  and  as  it  is  ray  opinion 
that  the  exceptions  to  which  I have  referred  apply. 

I think  that  this  rule  must  be  discharged. 

Huddleston,  J.— I am  of  the  same  opinion.  My 
judgment  is  governed  by  a view  of  tho  fucts  be- 
fore us. 

On  the  first  question  was  it  intended  to  create 
the  relationship  of  landlord  and  tenant,  by  this 
contract,  and  give  the  exclusive  possession  of 
the  dock  to  the  plaintiff.  It  is  to  me  quite  clear 
that  there  was  no  intention  that  tho  graving  dock 
should  be  exclusively  handed  over  to  the  oocupa- 
patiou  of  the  plaintiff  as  tenaut,  and  looking  at  the 
regulations  and  for  the  reasons  given  by  the  Lord 
Chief  Justice,  it  is  obvious  that  those  regulations  do 
not  create  anjintcrest  in  and  in  the  shipownor  who 
uses  the  dock.  Mr.  Wills  said  that  it  was  proved 
that  some  ono  was  always  present  on  behalf  of  the 
corporation  in  charge  of  tho  dock,  and  this  not 
beiug  denied  would  alone  go  far  to  show  that  the 
possession  remained  in  the  defendants.  The  case 
cited  of  Watkins  v.  The  Overseers  of- Milton-next 
Gravesend  (ubi  sup.),  supports  the  view  of  the  facts 
where  Mellor,  J.;  says : “ Tho  agreement  only 
amounts  to  this,  I give  you  liberty  to  moor  the 
hulk  there,  and  I will  not  give  the  liberty  to  any- 
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body  else.”  So  os  I read  it,  the  only  intention 
here  woe,  you  may  come  in  in  your  turn,  pay  a 
certain  sum  when  you  have  finished  the  repairs, 
and  go  out ; if  you  do  not  pay  we  will  keep  you  in 
and  charge  you  also  for  the  time  during  which  we 
so  detain  you.  So  much  for  the  intention ; there 
was  certainly  none  to  demise  the  exclusive  pos- 
session, and  it  was  not  in  fact  demised,  therefore 
there  was  no  necessity  that  this  contract  should 
be  in  writing. 

On  the  second  point,  as  to  the  seal,  I agree  with 
the  rest  of  the  court.  1 referred  during  the 
argument  to  Church  v.  The  Imperial  Gas  Company 
( uui  sup.),  and  the  general  rule  laid  down  by  Lora 
Denman,  which  has  been  read.  I quite  agree  that 
in  this  case  the  exceptions  are  os  they  have  been 
stated  by  my  Lord  and  my  brother  Denman,  and 
the  facts  bring  the  case  within  them.  The  point 
was  considered  again  in  the  South  of  Ireland  Colliery 
Company  v.  Waddle  ( ubi  sup.),  and  though  there 
it  was  a case  of  a trading  corporation,  yet  Montague 
Smith,  J.,  says  that  the  exceptions  on  which  wo 
rely  here  still  apply  to  municipal  and  ecclesiastical 
corporations. 

I think,  therefore,  that  this  rule  ought  to  be  dis- 
charged. 

Rule  discharged. 

Attorneys  for  plaintiff,  Pritchard  and  Sons,  for 
J.  and  T.  IV.  Hearfield , of  Hull. 

Attorneys  for  defendants,  Colly  er,  Collyer- 
Bristow,  and  Co.,  for  Roberts  and  Leak,  of  Hull. 


COURT  OF  ADMIRALTY. 

Reported  by  J.  P.  As  ns  all.  Esq.,  Barrister- At- Law. 

Wednesday,  Nov.  4,  1874. 

The  Moselle. 

Collision  — Compulsory  pilotage  — Ship  carrying 
cargo  and  passengers  from  Boulogne  to  London. 
A steamship  carrying  cargo  and  passengers  from 
Boulogne  to  London  is  not  bound  under  the  Mer- 
chant Shipping  Act  1854  (17  fy  18  Viet.  c.  104), 
to  employ  a pilot  whilst  navigating  the  river 
Thames , the  general  exemption  continued  from  6 
Geo.  4 c.  125,  sect.  59,  ana  the  order  in  council  of 
\SthFeb.  1854,  by  the  Merchant  Shipping  Act  1854, 
sect.  353,  not  being  overriden  by  sect.  379,  relating 
to  Trinity  House  pilotage  ana  exempting  such  a 
ship  only  when  not  carrying  passengers.  Reg.  v. 
Stanton  (8  Ell.  if  Bl.  4*5),  and  The  Ean  of 
Auckland  {Lush.  164,  387),  followed. 

This  was  a cause  of  collision  instituted  on  behalf 
of  the  owner  of  the  dnmb  barge  Alice  against  the 
steamship  Moselle,  ber  owners  the  General  Steam 
Navigation  Company  intervening.  The  causo  was 
originally  instituted  in  the  City  of  London  Court, 
and  was  transferred  into  the  High  Court  by  order 
of  the  latter  court. 

At  the  time  of  the  collision  the  barge  was 
moored  alongside  a sailing  ship  called  the  Eliza- 
beth, in  the  Cherry  Garden  Tier,  Rotherhithe,  in 
the  River  Thames.  This  tier  is  a usual  place  for 
vessels  to  lie  and  unload  into  barges,  and  the  Alice 
was  wholly  out  of  the  usual  course  of  navigation 
and  was  properly  moored.  The  Moselle  was  charged 
by  the  plaintiff  with  neglecting  to  keep  ont  of  the 
way  of  the  barge. 

The  collision  was  admitted  by  tlic  defendants, 
and  it  was  alleged  in  their  answer  that  the  Moselle 
was  proceeding  up  the  River  Thames  in  charge  of 


a duly  licensed  Trinity  House  pilot,  at  the  rate  of 
about  *J  knots  an  hour;  that  just  before  the  colli- 
sion the  helm  of  the  Moselle  was,  by  order  of  her 
pilnr,  starboarded  to  pass  to  the  southward  of  a 
sailing  barge  which  was  driving  up  ahead  of  the 
Moselle ; that  by  order  of  the  pilot  the  helm  of 
the  Moselle  was  then  put  hara  a port  and  her 
engines  stopped,  but  that  she  with  ner  stem  and 
port  sponson  struck  the  barge  Alice , lying  in  the 
Cherry  Garden  Pier.  The  answer  then  contained 
the  following  allegation : 

4.  The  said  collision  was  caused  by  the  fault  or  in- 
capacity of  the  said  pilot,  and  not  by  any  neriect  or 
default  on  the  part  of  the  master  and  crew  of  the  Moselle, 
and  the  said  pilot  «u  a qualified  pilot,  who.  at  the  time 
of  the  eaid  collision,  wae  acting  in  charge  of  the  Moselle 
within  a district  where  the  employment  of  such  pilot 
was  compulsory  by  law ; and  under  and  by  virtue  of 
Beet.  388  of  the  Merchant  Shipping  Act  1854,  the  defen- 
dants are  not  liable  to  the  plaintiff  in  respect  of  the  eaid 
collision. 

The  plaintiffs*  reply  denied  the  statements  of 
the  answer  generally,  and  that  the  employment  of 
the  pilot  was  compulsory  by  law. 

By  agreement  between  tne  parties,  it  was  takon 
as  admittted  at  the  hearing  of  the  cause  -. 

1.  That  the  collision  was  occasioned  solely  by 
the  negligence  or  fault  of  the  duly  licensed  Triuity 
House  pilot  in  charge  of  the  Moselle. 

2.  That  at  the  time  of  the  collision  the  Moselle 
was  bound  upon  a voyage  from  Boulogne  to 
London,  laden  with  cargo  and  passengers,  and 
at  such  time  neither  master,  mate,  nor  other 
member  of  the  crew  of  the  Moselle  held  a pilotage 
certificate  for  that  part  of  the  River  Thames, 
or  pilotage  district  within  which  the  collision 
happened. 

3.  That  there  was  no  neglect  or  default  on  the 
part  of  the  master  and  crew  of  tho  Moselle. 

In  consequence  of  these  admissions  the  sole 
question  in  the  case  was  whether  the  employment 
of  the  pilot  at  the  time  of  the  collision  was  com- 
pulsory upon  the  owners  of  the  Moselle. 

Cohen,  Q.C.  {R.  E.  Webster  with  him),  for  the 
plaintiff. — This  case  is  governod^by  Reg.  ▼.  Stanton 
(8  Ell.  & Bl.  445),  which  was  a decision  upon  the 
Acts  now  in  question.  By  the  Merchant  Shipping 
Act  1854  (17  & 18  Viet.  c.  1(H),  sect.  353,  it  is 
provided  that  “ subject  to  any  alteration  to  be 
made  by  any  pilotage  authority,  in  pursuance  of 
the  power  hereinbefore  in  that  behalf  given,  the 
employment  of  pilots  shall  continue  to  be  com- 
pulsory in  all  districts  in  which  the  same  was 
by  law  compulsory  immediately  before  the  time 
when  this  Act  comes  into  operation ; and  all  ex- 
emptions from  compulsory  pilotage  then  exist- 
ing within  such  districts  shall  also  continue  in 
force.”  Immediately  before  that  Act  came  into 
force,  the  General  Pilot  Act  (6  Geo.  4,  c.  125),  was 
in  force,  as  it  was  repealed  by  the  Merchant 
Shipping  Repeal  Act  1854  (17  & 18  Viet.  c.  120) 
on  the  same  day  only  as  the  Merchant  Shipping 
Act  came  into  operation.  By  6 Goo.  4,  c.  125, 
b.  59,  it  is  enacted  that  “ the  master  of  any  oollier, 
or  of  any  ship  trading  to  Norway,  or  to  the  Cattegat 
or  Baltic,  or  round  the  North  Cape,  or  into  tne 
White  Sea,  on  their  inward  or  outward  voyages,  or 
of  any  constant  trader  inwards,  from  the  ports 
between  Boulogne  inclusive  and  the  Baltic  (all 
such  ships  ana  vessels  having  British  icgistcrs, 
and  coming  up  either  by  the  North  Channel,  but 
not  otherwise)  ....  or  of  any  other  ship  or  vessel 
whatever,  whilst  the  same  is  within  the  limits  of 
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the  port  or  place  to  which  she  belongs,  the  same 
not  being  a port  or  place  in  relation  to  which  par- 
ticular provision  hath  heretofore  been  made  by 
any  Act  or  Acts  of  Parliament,  or  by  any  charter 
or  charters  for  the  appointment  of  pilots,  shall 
and  may  lawfully,  and  without  being  subject 
to  any  of  the  penalties  by  this  Act  imposed, 
conduct  or  pilot  his  own  ship  or  vessel  so  loug 
as  ho  shall  conduct  the  same  without  the  aid 
or  assistance  of  any  unlicensed  pilot,  or  other 
person  or  persons  than  the  ordinary  crew  of 
the  said  ship  or  vessel.”  By  a regulation  made 
under  16  <fc  17  Yict.  c.  129,  s.  21,  ana  approved  by 
order  in  council  of  18th  Feb.,  1851  (see  for 
regulation  Lush.  Adm.,  Rep.  p.  167),  the  exemp- 
tion was  extended  to  ships  trading  to  ports 
between  Boulogne  (inclusive)  and  the  Baltic  on 
their  outward  passages,  and  when  coming  up  by  the 
south  passages,  so  that  such  vessels  entering  the 
Thames  were  exempt  in  all  cases.  This  regulation 
was  also  in  force  when  the  Merchant  Shipping 
Act  1854  came  into  operation  on  May  1st  1855. 
In  Beg.  v.  Stanton  {nbi  sup.)  it  was  held  that 
under  tho  Act  of  6 Geo.  4,  c.  125,  s.  59,  a ship 
going  down  the  Thames  and  bound  for  the  Baltic 
and  carrying  cargo  and  passenger?,  was  exempt 
from  compulsory  pilotage  in  the  Thames;  this 
decision  was  given  in  1857,  after  the  Merchant 
Shipping  Act  came  into  operation.  It  follows 
from  this  decision  that  all  the  exemptions  in 
sect.  59  of  that  Act  are  preserved  by  the  Mer- 
chant Shipping  Act  1854,  sect.  353.  But  if  there 
were  any  aoubt  in  the  matter,  this  case  has  been 
confirmed  by  this  court  and  by  the  Privy  Council  in 
The  Bari  o f Auckland  (Losh.  164,  387  ; 1 Mar.  Law 
Cas.  27, 177),  which  decided  that  a steamer  trading 
between  London  and  Rotterdam  and  carrying  cargo 
and  passengers  was  exempt  from  compulsory  pilot- 
age under  these  same  enactments.  In  the  present 
case  the  Moselle  was  carrying  cargo  and  passengers 
from  Boulogne  to  London,  ana,  that  being  her 
usual  employment,  she  was  trading  from  Boulogne 
within  tne  meaning  of  the  Order  in  Council. 
The  fact  that  ships  are  carrying  passengers  does 
not,  upon  the  authority  of  the  above  case,  affect 
the  question.  The  general  exemption  of  sect.  353 
importing  the  exemptions  given  by  former  Acts, 
overrides  sect.  396,  applying  only  to  Trinity  House 
pilotage,  and  exempting  vessols  upon  oertain 
voyages  “ when  not  carrying  passengers.”  He 
cited  also : 

The  Hannah,  L.  Rep.  1 Adm.  283 ; 

The  Temora,  Lash.  17. 

Butt , Q.C.  (E.  C.  Clarkson  with  him),  for  the 
defendants. — In  Beg  v.  Stanton  (ubi  sup.)  Lord 
Campbell  says  that  the  counsel  in  support-  of  the 
conviction  “ properly  allows  that  sect.  353  con- 
tinues the  exemption  of  Stat.  6 Geo.  4,  c.  125, 
sect.  59,”  and  it  is  upon  this  admission  that  the 
whole  of  that  case  and  tho  subsequent  case  of 
The  Earl  of  Auckland  ( nbi  sup.)  proceeds.  Tho 
real  point  was  never  properly  argued  in  either  of 
those  cases,  that  point  being  whether  sect.  353 
continues  any  exemptions  which  are  expressly 
or  impliedly  repealed  by  the  Merchant  Shipping 
Act  1854.  I submit  that  sect.  379  puts  an  end  to 
any  exemption  in  respect  of  vessels  carrying  pas- 
sengers from  Boulogne  to  London. 

Sir  R.  Piiillimore. — It  is  impossible  to  dis- 
tinguish this  case  from  the  cases  cited.  Beg.  ▼. 
Stanton  and  The  Earl  of  Auckland,  which  latter 
case  was  decided  both  here  and  in  the  Privy 


Council,  and  I therefore  pronounce  against  the 
compulsory  pilotage  in  this  case. 

Solicitors  for  tho  plaintiff,  Farnfield. 

Solicitors  for  the  defendants,  Cattarns  and  Co. 


Tuesday,  Jan.  19,  1875. 

The  Zufall. 

W'tges —Foreign  plaintiffs — Security  for  costs. 
Where  a cause  of  rouges  was  instituted  against\a 
foreign  ship  by  her  master  and  creio,  who  were 
also  foreigners,  and  it  appeared  that,  although 
they  were  at  the  time  in  this  country,  their  only 
place  of  residence  there  was  on  board  the  ship, 
and  that  the  master  had  stated  that  he  had  no 
means  and  intended  to  leave  England,  the  High 
Court  of  Admiralty  ordered  the  plaintiff's  to  give 
a security  for  costs  in  the  sum  of  130L 
This  was  a cause  of  wages,  instituted  on  behalf  of 
the  master  and  crew  of  the  German  barque  Zufall 
against  that  vessol  in  the  sum  of  4501.  The  ship 
having  been  arrested  on  the  28th  Dec.  1874,  an 
appearance  was  entered  on  behalf  of  Gustav 
Hermann  Otto,  of  Colberg,  in  Prussia,  the  solo 
owner  of  tho  said  ship.  The  cause  was  now 
brought  before  the  court  on  a motion  on  behalf 
of  the  defendant  to  dismiss  the  suit  with  costs 
and  to  direct  the  release  of  the  Zufall,  on  the 
ground  that  the  ship  was  a German  ship,  and 
the  plaintiffs  were  German  subjects  and  had  no 
residence  in  England,  and  that  by  German  law 
such  German  subjects  were  prohibited  from  taking 
proceedings  in  any  other  country  than  Germany 
for  the  recovery  of  any  claim  tney  might  have 
against  the  vessel  or  tho  dofondant,  ana  on  the 
ground  that  nothing  was  due  to  the  plaintiffs; 
and  the  notice  of  motion  farther  gave  notice  that 
the  defendant  would,  in  the  ovenfc  of  the  judge 
deciding  to  retain  the  suit,  ask  the  Judge  to  order 
that  tho  plaintiffs  should  give  a sufficient  security 
to  answer  costs  within  a week,  and  in  default  that 
the  suit  ho  dismissed  with  costs  and  the  vessel 
released  from  arrest. 

In  support  of  the  motion  an  affidavit  of  the 
defendant’s  agent  in  this  country  was  filed,  in 
which  it  was  sworn  that  all  the  plaintiffs  in  the 
suit  were  subjects  of  the  Emperor  of  Germany, 
and  none  of  thorn  had  any  place  of  abode  in  this 
country  except  on  board  of  tho  said  ship ; aud 
that  the  master  of  the  Zufall  had  informed  tho 
said  agent  that  he  was  without  means  cither  in 
this  country  or  in  Germany,  and  that  he  intended 
to  leave  England  as  soon  as  possible. 

W.  0.  F.  Ph ill imo re,  for  the  defendaut,  in  sup- 
port of  the  motion. — The  ship  is  German  and  the 
crew  aro  German,  and  tho  contract  between  tho 
crew  and  shipowners  is  consequently  governed  by 
German  law.  Now,  by  the  German  General  Mercan- 
tile Code,  Beet.  537  (See  Wendt’s  Maritime  Legisla- 
tion, p.  218)  no  German  seaman  can  sue  for  his 
wages  before  a foreign  court,  nor  until  he  has 
returned  to  Germany ; these  wages  arc,  therefore, 
not  at  present  due.  In  these  circumstances  1 
submit  that  the  court  will  not  take  jurisdiction 
over  a suit  by  foreign  seamen,  and  that  it  will 
follow  The  Nina  (L.  Rep.  2 Adm.  A Eoc.  44 ; L. 
Rep.  2 P.  C.  38  ; 3 Mar.  Law  Cas.  O.  S.  47),  and 
refuse  to  entertain  the  suit  in  the  exercise  of  its 
judicial  discretion.  [Sir  R.  Puillimore. — I am 
not  disposed,  except  by  the  consent  of  both  parties, 
to  deciao  on  a matter  with  respect  to  foreign  law, 
and  involving  each  important  legal  questions  on 
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motion.  I think  that  a case  like  the  present  the 
plaintiffs  have  a right  to  pray  a petition.]  The 
plaintiffs  must,  at  any  rate,  give  security  for  costs. 
The  rule  as  to  security  for  costs  in  this  court  is 
given  in  Williams  and  Bruce’s  Admiralty  Prac- 
tice, p.  295,  note  ( y ),  where  it  is  said  that  the 
former  practice  was  to  require  security  for  costs 
from  seamen  in  all  coses  of  wages,  and  that  “ The 
modern  practice  with  reference  to  security  for 
coats  in  suits  for  wages,  instituted  by  masters  or 
seamen,  is  the  same  as  in  other  suits.  It  is  sub- 
mitted that  masters  or  seamen  suing  for  wages  are 
entitled  to  the  same  privileges  as  other  Buitors, 
and  that  no  security  for  costa  can  be  required  from 
seamen  who  are  British  subjects  suing  for  wages 
earned  on  board  a British  ship,  unless  they  are 
permanently  resident  out  of  the  jurisdiction. 
Where  the  seamen  are  foreigners,  or  are  suing  for 
wages  earned  on  board  a foreign  ship,  it  seems 
that  it  is  in  the  discretion  of  the  court  to  entertain 
their  suit,  and  that  it  may  impose  whatever  terms 
it  thinks  fit.”  Thus  the  rule  as  to  foreigners 
suing  has  not  been  relaxed,  and  the  plaintiffs 
must  give  security. 

The  Frans  et  Elite,  Lash.  377, 1 Mar.  Law  Cas.  0.  S. 

155; 

Ny  lander  ▼.  Barnes,  6 H A N.  500. 

[Sir  R.  P h i llimo k e . — Permanent  residence  out  of 
the  jurisdiction  seems  to  be  the  foundation  of  the 
role  as  to  giving  security  for  costa].  But  the 
court  has  a discretion,  and  can  order  the  security, 
if  there  is  any  chance  of  the  plaintiffs  leaving  the 
jurisdiction  and  so  eroding  payment  of  costs.  The 
rule  to  bo  gathered  from  the  cases  cited  in  Prit- 
chard’s Admiralty  Digest,  p.  125,  is  that  a foreigner 
having  no  residence  in  this  country  must  give 
security  for  costs. 

Webster,  for  tho  plaintiffs. — Tho  question  of 
jurisdiction  ought  not  to  bo  decided  on  this 
motion,  and  tne  plaintiffs  ask  that  the  motion 
should  be  dismissed  with  costs  on  the  ground  that 
they  are  not  bound  to  give  security  for  costs.  In 
The  Franz  et  Elite  (ti bi  tup.)  it  is  laid  down  that 
this  court  will  follow  tho  practice  of  the  common 
law  courts.  In  Nylander  v.  Barnet  (n5i  tup.)  tbo 
plaintiff  was  actually  abroad  when  the  oraer  for 
security  was  made,  and  it  is  therefore  not  in 
point.  On  tho  other  band,  it  has  been  expressly 
ruled  that  the  courts  will  not  order  security  fox 
costs  if  the  plaintiff,  although  a foreigner,  is 
actually  living  in  thiB  country,  and  there  is  no 
supposition  that  he  intends  to  leave.  The  mere 
fact  that  the  plaintiff  has  only  a temporary  place 
of  abode  here,  and  may  be  compelled  to  go  away 
as  soon  as  his  present  means  of  existence  are 
exhausted,  is  not  enough  : 

Crispin  v.  Doglione,  1 Swab.  A Triat.  522 ; 

Drummond  ▼.  TUlinghnrst,  16  C.  B.  740. 

It  must  be  distinctly  shown,  in  order  to  obtain 
such  an  order,  that  the  plaintiff  is  about  to  or 
intends  to  leave  England.  There  is  nothing  to 
show  such  an  intention  on  the  part  of  the  plaintiffs 
here,  and,  in  fact,  they  do  not  so  intend.  They 
mast  remain  remain  to  prove  their  case. 

W.  0.  F.  Phillimoro  in  reply. 

3ir  R.  Phillimokk. — I tnink  this  is  a caso  in 
which  a moderate  security  for  costs  should  be 
given.  I shall  follow  tho  case  of  The  Franz  et 
Elite,  and  order  that  the  plaintiffs  give  security 
for  costs  in  the  sum  of  130t. 

Solicitors  : For  the  plaintiffs,  Stokes,  Saunders, 
and  Stokes ; for  the  defendant,  Oliver  and  Botterill. 


Wednesday,  Feb.  3,  1875. 

Tub  Naomi. 

Collision— Costs — Damage  under  3007. — County 
Courts  Admiralty  Jurisdiction  Act  1868  (31  <$*  32 
Vi  cl.  c.  71)  ted.  9 — Certificate — Costs  of  Rc- 
ference. 

A ship  teas  damaged  by  another  outward  bound,  and 
the  owners  of  the  injured  vessel , in  the  bond  fide 
belief  that  their  damage  i pat  greater  than  it  ac- 
tually was,  instituted  a suit  in  the  High  Court  of 
Admiralty  and  arrested  the  ship  for  a large 
amount,  but  accepted  bail  and  released  the  ship 
at  once  on  ascertaining  their  actual  damage  ; the 
defendants  admitted  liability,  and  the  damage 
wits  referred  to  the  Registrar  ; the  claim  made  by 
the  plaintiff's  was  a little  over  300 1.,  but  the  Regis- 
trar reduced  the  amount  claimed  by  more  than  one- 
third,  and  made  no  report  at  to  costs.  On  avnli- 
cation  by  the  plaintiffs,  the  court  certified  for  the 
costs  of  suit  under  the  County  Courts  Admiralty 
Jurisdiction  Act  1868,  but  condemned  the  plain- 
tiffs in  the  costs  of  the  reference. 

This  was  a cause  of  damage  instituted  on  behalf 
of  tho  ownors  of  the  ship  Aberdeenshire  against 
the  ship  Naomi,  to  recover  for  damage  sustained 
in  ii  collision  between  the  two  vessels,  which  hap- 
pened on  August  5,  off  Dungenoss.  The  Aberdeen- 
shire was  so  much  damaged  that  she  was  com- 
pelled to  put  into  Dover  for  repairs.  The  Naomi 
was  outward  bound,  and  the  agents  of  the  Aber- 
deenshire, on  August  6,  before  the  amount  of 
injury  sustained  by  that  vessel  could  be  accurately 
ascertained,  gave  orders  for  proceedings  to  be 
taken  in  the  High  Court  of  Admiralty  against 
the  Naomi , and  accordingly  this  cause  was  at 
once  instituted  against  the  Naomi  and  her  freight 
in  tho  sum  of  24001,  and  the  vessel  and  her  freight 
were  arrested  in  the  Downs  under  a warrant  of 
the  court.  An  appearance  was  entered  in  the 
causo  by  the  owners  of  the  Naomi  on  Aug.  7,  and 
at  the  same  time  their  solicitors  gave  an  under- 
taking for  bail,  which  was  accepted  by  the  plain- 
tiffs, and  the  vessel  and  her  freight  were  released 
from  arrest. 

After  negotiations  had  taken  place  with  a view 
of  settling  the  plaintiff’s  claim,  the  defendants 
admitted  liability  on  Nor.  4,  and  the  amount  of 
damagp  was  by  the  court  referred  to  the  Regis- 
trar and  Merchants.  At  the  reference  the  plain- 
tiffs brought  in  a claim  for  damage  done  amount- 
ing to  3267.  18s.  6d.  On  Jan.  3 the  report  of  the 
Assistant  Registrar  was  filed,  showing  that  there 
was  due  to  the  plaintiffs  for  the  damage  proceeded 
for,  1867.  19*.  9 d.,  with  interest.  The  report  en- 
tirely disallowed  a sum  of  837.  Is.  6d.  claimed  for 
loss  of  freight,  tho  ground  of  disallowance  being 
that  there  was  no  sufficient  proof  that  such 
freight  would  have  been  earned,  even  if  there  had 
been  no  collision.  The  other  items  of  claim  were 
reduced.  The  report  of  the  Assistant-Registrar 
made  no  mention  of  the  costs  of  the  reference. 

The  cause  now  came  before  the  court  upon 
motion  to  certify  under  tbe  County  Courts  Admi- 
ralty Jurisdiction  Act  1868  (31  & 32  Viet.  c.  71, 
sect.  9),  that  the  cause  was  a proper  admiralty 
cause  to  be  tried  in  the  High  Court  of  Admiralty. 
Affidavits  were  filed  in  support  of  the  motion 
stating  that  at  the  time  of  tne  institution  of  tho 
suit  tho  master  of  tho  Aberdeenshire  believed  the 
loss  occasioned  to  tbe  owners  of  that  vossel  would 
considerably  exceed  3007.,  and  that  the  costs  actu- 
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ally  incurred  were  much  leas  than  those  which 
would  have  been  incurred  if  the  proceedings  had 
been  taken  in  a County  Court  having  Admiralty 
Jurisdiction. 

W.  G.  F.  Phillimore  in  support  of  tho  motion 
contended  that  where  a suit  is  instituted  in  the 
bond  fid e belief  that  tho  damage  done  is  greater 
than  900/.,  and  no  injury  is  done  to  tho  defendants 
by  the  institution  of  tho  suit  in  this  court  it  was  a 
fit  cause  for  a certificate. 

E.  C.  Clarkson  for  tho  defendants  submitted  that 
the  plaintiffs  were  bound  to  know  that  their  damage 
was  under  300/.  before  they  instituted  the  *uit. 
The  claim  for  loss  of  freight  was  clearly  put  in  to 
swell  up  the  amount  of  their  claim  so  as  to  make 
it  over  3001.  But  the  real  claim  is  the  amount  to 
which  the  plaintiff  is  bond  fide  entitled,  and  he 
cannot  get  his  costs  if  he  does  not  recover  more  , 
than  300/.  without  a certificate. 

Hewitt  ▼.  Cory,  L.  Hop.  5.  Q.  B.  418  j 22  L.  T.  Rep. 

N.  S.  666  ; 3 Mar.  Law  Cae.  O.8.  425  ; 

Purkit  v.  Flower,  ante,  p.  226  ; 30  L.  T.  Rep.  N.S. 

40  ; L.  Rep.  9 Q.  B.  114. 

Thcro  is  nothing  to  distinguish  this  cose  from 
any  other,  nud  the  court  should  not  encourage 
small  causes  being  brought  hore  by  a too  easy 
granting  of  certificates. 

W.  G.  F.  Phillimore  in  reply. 

Sir  R.  Phillimore.  — In  this  case  the  screw 
steamship  Aberdeenshire  was  run  into  on  Aug.  5, 
by  a vessel  called  the  Naomi,  and  was  so  much 
damaged  that  it  was  neccssaiy  for  her  to  put  into 
Dover  for  repairs,  and  she  arrived  there  on  Aug.  6. 
On  the  same  day  the  owners  of  the  Aberdeenshire 
instituted  a cause  of  damage  against  the  Naomi, 
in  the  sum  of  2400/.,  but  having  discovered  that  1 
her  damage  was  not  what  it  was  expected  to  be, 
they  accepted  an  undertaking  to  give  bail,  and  the 
Naomi  was  released  on  Aug.  7th.  No  injury  was  ' 
inflicted  upon  the  defendants  by  the  mistake  thus 
mode.  The  damage  was  admitted,  and  the  matter 
was  referred  to  the  Registrar,  who  reduced  the  ! 
sum  claimed,  326/.  18*.  6d.  by  139/.  18*.  9d.,  leaving 
186/.  19*.  9 d.,  allowed  to  be  due.  One  of  the  items  I 
which  was  struck  out  at  the  referenoe  was  a claim 
for  loss  of  freight,  83/.  1*.  6<Z.  I am  of  opinion 
that  this  item  was  properly  disallowed  by  the 
Registrar.  In  these  circumstances  I think  I shall 
do  justice  by  certifying  under  the  statute,  and 
allowing  the  plaintiffs  the  costs  of  the  institution 
of  the  suit  here,  but  condemning  them  in  the 
costs  of  the  referenoe. 

Solicitors  for  the  plaintiffs,  Beacon  and  Co. 

Solicitor  for  the  defendants,  Cooper. 


Tuesday,  March  2,  1875. 

The  Frkir. 

County  Court  appeal — Arrest  of  ship — Foreign  ship 
— Practice. 

In  an  appeal  by  plaintiffs  from  a County  Court  in 
a cause  in  rem , in  which  there  was  a decree  for 
the  defendants,  and  the  ship  had  in  consequence 
been  released,  the  High  Court  of  Admiralty,  on  an 
ex  parte  application  of  the  plaintiffs,  ordered 
a warrant  to  issue  for  the  detention  of  the  ship, 
and,  as  the  ship  proceeded  against  was  a 
foreign  one,  did  not  require  notice  of  the  intention 
to  arrest  to  be  given  to  Hie  defendants. 

This  was  an  appeal  from  a decree  of  tho  judge  of 


the  County  Court  of  Devonshire,  holden  at  East 
Stonchouse,  in  a cause  of  damage  instituted  ou 
behalf  of  tho  owners  of  the  British  brigantine 
Albert  against  the  Danish  brigantine  Freir.  The 
Freir  was  arrested  in  this  cause,  on  an  affidavit 
that  she  was  likely  to  leave  England,  and  no  bail 
was  given.  Tho  causo  came  on  for  hearing  in  tho 
Couuty  Court  on  Feb.  23rd  1875,  and  resulted  in 
a decree  for  the  defendants.  The  ship  was 
released  from  arrest  on  Feb  21th  by  order  of 
County  Court.  Ou  March  1st  tho  plaintiffs 
asserted  an  appeal  against  tho  decree  of  tho  County 
Court  Judge,  aud  applied  to  the  registrar  of  tho 
County  Court  to  detain  the  ship,  which  ho 
declined  to  do. 

James  P.  Aspinall,  for  the  appellants,  now 
moved  for  a warrant  to  issue  out  of  the  registry  of 
the  High  Court  to  arrost  the  ship  and  detain  her 
till  bail  was  given  or  the  appeal  decided.  The 
vessel  having  been  released,  the  plaintiff  has  lost 
his  security  and  cannot  procure  bail.  In  The 
Miriam  (30  L.  T.  Rep.,  N.  S.  537 ; 2 Asp.  Mar. 
Law  Cas.  259)  a warrant  was  issued  subject  to 
notice  being  being  given  to  the  other  side  so  that 
they  might  have  an  opportunity.  In  that  case  tho 
defendant  vessol  was  British  and  her  owners  were 
resident  within  the  jurisdiction.  If  such  notice  is 
given  in  this  case,  the  only  effect  will  be  that  the 
Freir  will  leave  the  country  before  she  can  be 
arrested  and  the  plaintiff  will  lose  all  security. 

Sir  R.  Phillimore  ordered  a warrant  to  issue 
without  notioo  to  the  respondents. 

Solicitors  for  the  appellants,  Ingledeto,  Ince,  and 
Greening. 


Tuesday,  March  2, 1875. 

The  Sisters. 

Collision — Limitation  of  liability — Admission  of 
liability. 

Defendants  in  a collision  cause,  in  which  their  ship 
was  under  arrest,  having  instituted  a suit  for 
limitation  of  liability,  the  court,  upon  the 
motion  of  the  plaintiffs  in  the  limitation  suit , 
ordered  the  ship  to  be  released,  on  payment  into 
court  in  that  suit  of  the  agg  rug  rale  amount  e/15/. 
per  ion  of  the  registered  tonnage  of  the  ship,  and 
of  a sum  to  cover  interest  and  costs,  and  did  not 
require  that  the  plaintiffs  in  the  limitation  suit 
should  admit  liability  before  ordering  the  release. 
This  was  a cause  of  limitation  of  liability  instituted 
on  behalf  of  the  owners  of  the  sailing  barge 
Sisters  (No.  7217). 

A cause  of  damage  (No.  7186)  had  been  insti* 
tuted  in  rem  against  the  Sisters,  on  of  tho 

owners  of  the  sailing  barge  L~yfay»^jMtrf  at  the 
time  of  the  institution  of  the  suit  for  limitation  of 
liability,  the  Sisters  was  still  under  the  arrest  of 
the  court  in  that  cause  (No.  7186),  no  bail  having 
been  given  by  her  owners. 

The  owners  of  the  Sisters  did  not  admit  liability 
for  the  collision,  and  intended  to  defend  cause 
No.  7186.  Tho  owners  of  the  Sisters  now  moved 
in  accordance  with  the  sabjoined  notice  of  motion: 

We,  Deacon,  Son,  and  Rogers,  proctors  for  the  plain- 
tiffs in  this  cause,  giro  notioo  that  we  shall  by  counsel, 
on  the  2nd  March  1S75,  more  the  judge  in  court  to  giro 
leareto  the  plaintiffs  to  give  bail  in  this  cause  in  the  hueu 
of  9601.,  being  the  aggregate  amount  of  151.  for  each  ton 
of  the  registered  tonnage  of  the  soiling  barge  or  vessel 
Sistsrs,  now  under  arrest  in  cause  No.  7186,  and  tho  sum 
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of  3251.  8*.,  to  oover  intercut  on  tho  »*id  amount  and 
costs,  and  to  direct  that  on  such  bail  being  given  the 
said  sailing  barge  or  vessel  be  released. 

The  datnago  complained  of  in  cause  No.  7186, 
was  alleged  to  have  been  occasioned  by  the  negli- 
gence of  tho  Sisters,  which  occasioned  the  steam- 
ship Thames  to  run  into  and  sink  the  barges 
Volunteer  and  Alfreda,  and  it  was  in  respect  of  the 
claims  arising  out  of  these  collisions  that  limitation 
of  liability  was  sought. 

A cause  was  originally  instituted  by  the  owners 
of  the  Volunteer  against  the  Thame*,  but  it  wast 
dismissed  with  coBts  : (see  ante,  p.  512  ; 32  L.  T. 
Rep.  N.  S.  343.)  An  affidavit  was  filed  in 
support  of  the  motion,  in  which  it  was  stated 
that  the  registered  tonnage  of  the  Waters  wns 
42 » ^ tons;  that  none  of  the  owners  of  tho  Sisters 
were  on  board  of  the  Sisters  at  the  time  of  the 
several  collisions  aforesaid,  and  that  the  colli- 
sions respectively  occurred  withoat  the  actual 
fault  or  privity  of  tho  owners  of  the  Sisters  or  any 
of  them. 

R.  E.  Webstei *,  in  support  of  the  motion,  submitted 
that  the  court  would  not  reauire,  before  the  owners 
of  the  Sisters  conld  claim  a limitation  of  their  lia- 
bility, that  they  should  acknowledge  that  their 
vessel  was  to  blame  ( The  Amalia,  Brown.  & Lush. 
151)  s and,  consequently,  that  on  giving  bail  for 
the  fall  amount  for  which  the?  coaid  be  liable, 
they  were  entitled  to  a release  of  the  ship. 

James  P.Aepinall,  for  the  owners  of  the  Volunteer, 
contra..— This  motion  is  practically  an  application 
for  a decree  that  tho  plaintiffs  in  cause  No.  7217, 
are  entitled  to  limitation  of  liability  without  filing 
their  petition  or  admitting  liability.  The  authority 
of  The  Amalia  ( nhi  sup.)  is  considerably  shaken  by 
the  case  of  James  v.  The  London  and  South-Western 
Railway  (ante,  vol.  1,  p.  226  ; 26  L.  T.  Bep. 
N.  8.  87;  L.  Rep.  7 Ex.  187),  where  it  is  dis- 
tinctly laid  down  that  before  there  can  be  a decree 
for  limitation  of  liability  there  must  be  an  unquali- 
fied admission  of  liability  on  the  part  of  the  persons 
seeking  the  limitation.  [8ir  R.  Fhillimorr. — The 
ruling  cited  is  only  a dictum,  and  The  Amalia  has 
never  been  overruled.  I must  therefore  follow  it.] 
I must  ask  for  leave  to  appeal  upon  thiB  point. 
Secondly,  by  the  practice  of  the  conrt  the  plaintiffs 
are  only  entitled  to  have  their  ship  released  on 
paying  into  court  the  aggregate  amount  of  151.  per 
ton  for  the  registered  tonnage,  and  a sum  for  in- 
terest and  costs. 

Sir  R.  Phillimor*. — I shall  order  that  the  Sisters 
be  released  from  arrest  in  cause  No.  7186,  on  the 
payment  into  conrt  by  her  owners  of  the  sum  of 
960Z.  7s.,  the  aggregate  amount  of  15i.  for  each  ton 
of  the  Sisters,  together  with  the  sum  of  3251.  8*., 
to  cover  interest  and  costs.  I must  refuse  the 
application  for  leave  to  appeal ; I do  not  think  I 
should  be  doing  right  to  givo  leave  to  appeal  on  so 
small  a point,  when  it  is  clear  that  ultimately  the 
plaintiffs  would  be  able  to  obtain  limitation  of 
liability. 

Proctors  for  the  plaintiffs.  Deacon,  Son,  and 
nogeri.  *W 

Solicitors  for  the  defendants,  ingleams,  Inna,  and 
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Wednesday,  May  12,  1875. 

Mavro  v.  Tins  Ocean  Marine  Insurance 
Company. 

Marine  insurance — General  average  as  per  foreign 
statement — Termination  of  voyage  at  an  inter- 
mediate port — Place  where  average  adjustment  to 
be  made. 

The  plaintiff  owner,  of  a cargo  of  wheat  to  he 
carried  in  a certain  vessel  from  Varna  to  Mar- 
seilles, insured  the  same  by  a policy  containing 
the  words  “ General  average  as  per  foreign  state- 
ment,”  and  a warranty  that  com  was  to  he  free 
from  average  unless  general.  The  ship  was  in- 
jured by  straining  in  a storm,  being  obliged  to 
carry  a press  of  canvass  to  avoid  a lee  shore  ; she 
sprang  a leak  and  part  of  the  cargo  was  damaged 
by  the  sea  water.  On  reaching  Constantinople 
the  vessel  was  surveyed  under  an  order  of  the 
Supreme  Consular  Conrt , and  as  she  needed  repair 
the  damaged  cargo  was  sold,  and  the  sound  portion 
transhipped  and  forwarded  to  Marseilles.  An 
adjustment  was  made  also  by  order  of  the  Supreme 
Consular  Court,  at  Constantinople,  and  the 
damage  to  the  wheat  was  by  the  adjusters  treated 
as  general  average,  according  to  the  law  of  France, 
which  was  in  conformity  also  with  the  law  and 
usages  prevailing  at  Constantinople.  The  vessel 
was  repaired  in  rather  more  than  two  months. 
Meld  (affirming  the  judgment  of  the  Court  of  Com- 
mon Pleas),  that  the  plaintiffs  were  entitled  to 
recover  from  tho  underwriters  Jor  a general  average 
loss.  Thai  the  true  construction  of  the  policy 
made  the  underwriters  liable  for  general  average 
as  determined  by  foreign  and  not  English  law , 
and  the  loss  in  this  case  though  particular  average 
by  English  was  general  averageby  foreign  laio, 
and  so  came  within  the  terms  of  the  policy. 
Secondly,  the  voyage  was  properly  terminated  at  Con- 
stantinople, and  the  adjustment  properly  made 
there. 

Error  from  the  judgment  of  tho  Court  of  Common 
Pleas  in  favour  of  the  plaintiff  in  the  action  upon 
a policy  of  insurance.  The  facts  and  questions  for 
the  court  were  set  out  in  the  form  of  a special  case, 
which  will  be  found  in  the  report  of  the  case  in 
the  court  below  (ante,  p.  361). 

Butt,  Q.C.  (/.  C.  Mathew  with  him),  for  the  de- 
fendants below,  tho  plaintiffs  in  error. — The  words 
in  the  policy  “ general  average  as  per  foreign 
statement,”  are  those  upon  tho  construction  of 
which  the  decision  of  tne  case  depends.  They 
mean,  as  we  say,  an  undertaking  on  the  part  of 
the  underwriters  to  pay  to  the  assured  auy  loss  he 
may  have  sustained  by  the  mode  of  stating  the 
average  abroad.  The  words  only  apply  to  the 
money  the  assured  has  to  pay,  ana  he  cannot 
claim  for  the  contribution  he  would  make 
to  himself.  [Cockburn,  0.  J. — You  must  ad- 
mit that  according  to  French  law  a contribu- 
tion is  to  be  made].  Yes,  but  the  question  is 
whether  French  or  English  law  is  to  prevail. 
There  is  a distinct  warranty  against  particular 
average  in  the  memorandum  clause,  and  they  hare 
no  rignt  to  make  us  liable  for  particular  average, 
yet  this  is  what  has  been  done,  if  the  judgment  of 
the  court  below  be  right.  That  is  an  absolute 
warranty,  and  is  not  to  be  rendered  nugatory  by 
[ giving  auch  a construction  to  the  former  clause  as 


Digitized  by  Google 


591 


MARITIME  LAW  CASES. 


Ex.  Cn.]  Mavro  t>.  Thb  Ocbax  Marine  Insurance  Company. 


[Ex.  Ch. 


the  court  below  have  done.  It  is  true  that  we 
insure  the  owner  against  any  loss  which  is  put 
upon  him  by  the  foreign  adjusters  ; but  he  cannot 
recover  also  from  us  the  contribution  which  they 
would  find  was  due  to  himself  as  owner  of  the 
cargo.  That  is  a loss  ho  must  bear,  for  it  is  a 
particular  average,  and  wo  are  warranted  free 
from  it.  The  two  clauses  are  to  be  read  apart, 
and  certainly  tho  memorandum  is  a substantive 
engagement  which  cannot  be  abrogated  by  implica- 
tion merely.  [Cockburx,  C.J.,  referred  to  Harris 
v.  Scaramanga,  ante , vol.  1,  p.  3119;  26  L.  T.  Rep. 
N.  S.  65)7;  L.  Rep.  7 C.  P.  481.]  — That 
caso  is  not  binding  on  this  court,  even  if  it 
were  directly  against  the  defendants’  conten- 
tion ; but  here  it  is  to  be  observed  that  origin- 
ally the  loss  was  one  which  occurred  to  the 
assured  quite  independently  of  any  statement  at 
all,  and  it  was  a particular  average  loss  by  English 
law,  and  therefore  not  to  be  charged  on  the  under- 
writers. Then  we  say  that  there  ought  not  to 
have  been  an  average  Adjustment  at  Constanti- 
nople. Tho  matters  taken  into  contribution 
would  be  different  at  Constantinople  and  Mar- 
seilles, and  the  statement  was  therefore  improperly 
made.  Tho  voyage  was  not  necessarily  terminated 
there ; the  vessel  was  repaired  in  about  two 
months,  and  could  have  earned  tho  sound  part  of 
the  cargo.  A voyage  is  not  properly  terminated 
at  an  intermediate  port  unless  there  be  a neces- 
sary separation  of  the  ship  and  cargo.  [Cockburx, 
C.J. — The  master  surely  has  a discretion  to  act 
for  the  best,  and  is  an  agent  for  the  owners  of  the 
cargo  us  well  as  for  the  owner  of  the  ship.]  Yes, 
but  the  state  of  facts  must  be  such  as  to  neces- 
sitate the  termination  of  the  voyage,  and  here 
they  show  that  there  was  no  necessity.  [Black- 
burn, J. — What  is  your  authority  for  that  P] 
I do  not  put  it  upon  physical  necessity,  but 
it  must  bo  very  strong  to  overcome  the  general 
proposition  that  the  port  of  destination  is  the 
place  at  which  to  adjust  general  average  : (Sim- 
mends  v.  White,  7 B.  & C.  805). 

WatJcin  Williams,  Q.C.  and  McTseod,  for  the 
plaintiff  below,  were  not  called  on. 

Cockburx,  C.J. — I think  that  this  judgment 
ought  to  be  affirmed. 

There,  were  two  questions  raised  in  the  court 
below,  and  both  decided  against  the  appollants, 
and  the  same  two  questions  have  been  argued 
before  us  to-day.  Of  these  the  first  is  the 
more  important,  and  it  is  whether  or  not  ac- 
cording to  the  terms  of  the  policy  of  insurance 
the  loss  sustained  by  the  plaintiff  was  withiu 
those  terms,  and  was  one  which  he  was  entitled 
to  recover  back  from  the  underwriters.  The 
second  question  is  whether  the  adjustment  made 
at  Constantinople  was  properly  made  there,  or 
whether  it  ought  to  have  been  made  at  Marseilles. 

As  to  the  first  question,  it  seems  to  mo  to 
turn  entirely  upon  the  3rd  paragraph  of  the 
special  case,  which  is  this : “ On  the  22nd  Nov. 
1867,  the  plaintiffs  effected  with  the  defendants  a 
policy  of  insurance  for  1000/.  (a  copy  of  which 
marked  A.  is  annexed  to  and  is  to  form  part  of 
this  case).  This  insurance  is  declared  to  be  ” upon 
29,156  Constantinople  kilos  wheat,  and  advances 
valued  at  9200/.,  general  average  as  per  foreign 
statement,  oa  the  ship  General  Chasse  at  and 
from  Varna  to  Marseilles,  “ and  it  is  also  declared 
to  be  warranted  free  from  average,  unless  general.” 
How  is  that  to  be  construed  P Mr.  Butt  puts  a 


construction  upon  it  according  to  which  the  ques- 
tion whether  this  was  general  average  as  distin- 
guished from  particular,  is  to  be  determined 
according  to  English  law,  and  merely  the  state- 
ment to  be  made  by  foreign  law  or  custom.  That, 
when  one  looks  at  what  would  havo  necossarily  to 
l)e  done  at  the  foreign  ports  where  an  adjustment 
might  take  place,  is  so  unsatisfactory  that  I cannot 
think  it  is  the  true  construction,  nor  one  which 
expresses  what  was  really  meant  by  the  parties. 
It  would  call  on  tho  foreign  averago  stater  to  state 
his  adjustment  according  to  English  law,  a law 
which  in  this  respect  is  different  from,  I believe, 
all  foreign  laws,  and  of  which  he  might  well  be 
ignorant.  Now  how  could  that  be  in  any  senso  a 
foreign  statement  ? But  the  meaning  must  be  this, 
that  the  underwriters  are  to  be  liable  for  general 
average,  but  not  for  particular  average,  only  there 
is  this  extension  or  limitation  of  tne  term,  that 
what  is  general  average  is  to  be  determined,  not 
by  English,  but  by  foreign  statement.  Theu  we 
ask  is  tho  loss  in  this  case  a general  average 
1 068,  and  the  answer  is  that  it  is  not  so  by 
English,  but  is  by  foreign  law. 

Next  we  must  consider,  being  general  aver- 
age, how  far  does  the  liability  of  the  under- 
writers extend.  Now,  at  first  I thought  that 
Mr.  Butt  meant  to  contend  that  it  extended 
only  so  far  as  tho  owner  of  tho  cargo  was  liable 
to  contribute  to  the  ship,  but  he  now  admits 
that  where  the  case  is  brought  within  the  defi- 
nition of  general  average,  then  the  underwriter 
has  to  pay  not  only  what  the  loser  has  to  con- 
tribute to  the  general  fund,  but  al*o  what  he  loses 
beyond  what  he  reo6ives  contribution  for.  The 
loss  sustained  here  by  the  plaintiff  was  in  excess 
of  the  indemnity,  and  it  is  a matter  for  which 
the  insurer  is  liable ; and  as  I think,  so  I decide 
this  point  against  the  defendants. 

Next,  was  the  adjustment  properly  made  at 
Constantinople?  Ana  that  depends  on  whether 
the  voyage  was  properly  terminated  there.  Now 
the  rule  is  that  a voyage  is  properly  termi- 
nated if  the  destination  of  the  ship  be  reached, 
or  if  it  be  interrupted  at  an  intermediate 
place  by  some  intervening  cause  which  jus- 
tifies or  necessitates  its  termination  there. 
In  the  present  case  tho  vessel  had  to  put 
into  Constantinople  for  repairs,  which  were 
absolutely  necessary  before  she  could  proceed,  and 
which  would  take  some  time  to  execute,  not  less, 
we  may  say,  than  two  months.  The  damaged 
part  of  the  cargo  was  at  once  sold  and  it  is  ad- 
mitted that  it  was  properly  sold;  but  Mr.  Butt 
sayB  that  the  rest,  the  undamaged  corn,  might 
have  been  carried  on  in  the  ship  to  its  destination 
At  Marseilles,  but  we  must  remember  that  it  would 
havo  been  delayed  two  months  before  it  could 
have  been  so  forwarded.  Now  it  is  laid  down  by 
very  high  authorities  that  the  duty  of  the' master  of 
a ship  is  to  earn  freight,  and  otnerwiBe  consider 
his  owner’s  interest;  out  that  be  has  also  another 
duty,  and  that  is  as  agent  for  the  owners  of  the 
cargo,  in  the  event  of  an  emergency  arising,  to  do 
the  best  for  them  that  he  can  ; and  applying  this 
rule,  and  looking  boro  at  the  fact  that  the  corn 
must  have  remained  two  months  at  Constanti- 
nople, the  question  iB : Did  the  master  of  the 
General  Chasse  exercise  a prudent  discretion 
in  favour  of  the  owners  of  the  cargo  in  sending  on 
the  undamaged  portion  of  it  at  once  in  another 
ship  to  Marseilles  ? I think  be  did. 
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I do  not  rest  my  judgment  on  what  the  Consular  | 
Court  did,  nor  do  1 depend  in  any  way  on  its  deci- 
sion. I have  serious  doubts  as  to  whether  it  was 
right ; but  as  to  the  course  pursued  by  tho  master 
being  wise,  I have  no  doubt  whatever.  If  I saw 
clearly  that  it  might  have  been  more  favourable  to 
the  cargo  owners  to  have  bad  the  adjustment  made 
at  Marseilles,  and  thut  he  would  distinctly  have 
gained  by  the  statement  being  made  there  rather 
than  at  Constantinople,  there  might,  perhaps, 
have  been  some  foundation  for  Mr.  Butt’s  argu- 
ment on  this  point.  But  there  is  nothing  in  the 
case  at  all  to  show  this,  and  1 ana,  therefore,  of 
opinion  that  the  adjustment  was  properly  made  at 
Constantinople,  and  that  the  judgment  of  the  Court 
of  Common  Pleas  was  right,  and  must  be 
affirmed. 

Bramwell,  B. — I am  of  the  same  opinion. 

As  I understand  the  suggested  meanings  of  the 
clause  in  the  policy  are  these ; the  plaintiff  says  that 
“per  foreign  statement M is  equivalent  to,  “ You 
must  find  out  what  the  foreign  law  Bays  is  included 
under  general  average,  and  state  the  loss  accord- 
ingly.” The  defendant  says  “No.  General  aver- 
age is  by  English  law,  but  subject  to  this  exception, 
that  where  there  is  a difference  in  stating  the 
average  between  English  and  foreign  custom  then 
the  foreign  custom  is  to  prevail.”  Upon  this  con- 
tention Mr.  Butt  founds  his  argument,  that  as 
vCorn  is  declared  warranted  free  from  particular 
average  by  an  express  term  in  the  policy,  if  he  is 
not  right  in  his  interpretation,  the  result  would  be 
that  the  corn  would,  in  effect,  get  compensation  for 
what  is,  by  our  law,  particular  average,  notwith- 
standing the  warranty.  But  I think  that  it  is  not 
correct  to  say  that,  and  for  the  reason  that  they 
will  not  even  by  that  arrangement  get  the  whole 
of  a particular  average,  but  only  a part ; and  it  may 
turn  out,  it  is  quite  possible,  actually  to  be  to  the 
advantage  of  tne  underwriters  that  this  mode  of 
computation  should  be  adopted  ; because  upon 
a consideration  of  figures,  I Bee  that  they  might 
be  gainers  by  the  system.  The  true  construction, 
however,  is  that  the  clause  “ general  average  as 
per  foreign  statement  ” is  not  abrogated  by  the 
later  clause  directed  against  particular  average. 
The  words  are  most  general,  and,  therefore,  tne 
sentence  means  general  average,  as  a foreigner 
would  state  it.  The  difficulties  in  the  way  of  the 
rule  suggested  by  Mr.  Butt  are  to  me  insuperable, 
and  I think  it  cannot  be  the  true  one. 

As  to  the  other  question  whether  the  average  was 
to  be  taken  at  Constantinople,  I treat  the  case  as  if 
not  a word  was  said  as  to  who  stated  tho  average, 
or  where  it  was  stated,  for  it  is  immaterial  on  my 
distinct  view  of  the  meaning  of  the  clause  in  th  e 
policy.  I agree,  however,  that  the  voyage  was 
properly  terminated. 

Blackburn,  J.— I also  think  that  the  judgment 
of  the  court  below  ought  to  be  affirmed. 

Longbeforc  a policy  of  insurance  was  ever  dreamt 
of,  the  Ithodian  laws  laid  down  that  where  there  was 
u common  adventure,  and  it  became  necessary,  by 
the  occurrence  of  perils  in  the  course  of  it  t hreaten- 
ing the  safety  of  the  whole  adventure,  to  sacrifice 
part  of  the  cargo,  or  whatever  constituted  the 
subject  of  tho  adventure,  for  the  benefit  of  the 
rest,  then  tlmt  merchandise  which  was  thus 
saved  by  another’s  sacrifice  should  contribute  in 
proportion  to  make  compensation  for  the  loss  by 
which  the  general  safety  had  been  secured.  This 
decree  existing  among  the  Rhodians  was  so  just 


and  pi  oper,  that  it  has  been  adopted  in  principle 
into  the  code  of  every  civilised  country  since. 
Unfortunately,  {however,  a different  considera- 
tion prevails  in  different  countries  as  to 
what  things  shall  be  considered  a wilful  sacrifice. 
The  English  law  considers  that  where,  to  escape  a 
lee  shore,  a great  press  of  sail  is  carried,  nnd  a 
straining  of  tne  ship  consequently  ensues,  and  the 
cargo  is  damaged,  the  damage  so  sustained  by  the 
cargo  is  not  in  the  nature  of  a wilful  sacrifice  ; hut 
other  countries,  and  ns  is  important  for  this  case, 
the  laws  of  France,  say  that  as  tho  press  of  sail  is 
wilfully,  that  is  purposely,  carried  to  save  the  ship, 
and  the  injury  to  the  cargo  i8  the  immediate  result, 
it  shall  be  considered  a wilful  sacrifice  so  as  to 
entitle  the  owner  of  the  damaged  cargo  to  con- 
tribution. We  have  nothing  to  do  here  with  any 
consideration  as  to  which  is  the  best  rule,  it  is 
enough  here  to  recognise  the  fact  that  in  one  foreign 
country  it  is  different  from  ours. 

Now  what  is  the  policy  Bued  on  in  this  case.  Ordi- 
narily in  English  policies  there  is  what  is  called  the 
memorandum, and  here  it  runs  thus:  “It  is  declared 
and  agreed  that  corn,  Ac.,  shall  he  and  are  warranted 
free  from  average,  unless  general,  or  the  ship  he 
stranded.”  This  clause  is  inserted  to  avoid  dis- 
utes,  as  to  what  articles  shall  be  subject  toaverape. 

understand  general  average  to  mean,  where  the 
particular  loss  sustained  was  occasioned  by  a 
sacrifice  for  the  benefit  of  the  whole.  That  is  the 
meaning  as  I think,  and  consequently  it  is  not  for 
tho  underwriters  to  make  a contribution,  but  for 
them  to  make  good  the  loss. 

In  an  English  contract  I should  say  that 
“ general  average  ” means  things  which  the  En- 
glish law  calls  general,  but  this  becomes  some- 
what inconvenient  when  ships  go  abroad,  as 
they  are  mode  to  obey  the  orders  of  a foreign 
court  of  admiralty,  and  they  are,  when  adjust- 
ments take  place  under  foreign  jurisdictions, 
made  to  pay  according  to  their  views  of  the  law 
applicable  to  the  case.  If  owners  of  cargo  are 
thus  compelled  to  pay,  and  there  be  no  provision 
in  their  policies,  it  is  not,  I believe,  settled 
whether  the  English  underwriters  have  to  pay  or 
not.  To  avoid  this  doubt,  therefore,  it  is  that 
clauses  have  been  put  in,  such  as  if  the  ship  be 
caught  in  a foreign  country  and  compelled  to  pay, 
the  underwriters  will  indemnify,  Ac.  But  that  is 
not  the  meaning  of  the  clause  here.  “General 
average  as  per  foreign  statement,”  means  such 
sacrifices  as  the  French  laws  regard  as  wilful 
sacrifices,  and  so  as  general  average  shall  be  so 
reckoned  for  the  purposes  of  this  poucy.  Putting 
this  construction  upon  the  clause,  most  of  the 
other  questions  raised  become  immaterial. 

It  is  quite  immaterial  whether  the  Consular  Court 
at  Constantinople  had  jurisdiction  or  not ; and  if 
material  whether  the  voyage  was  properly  termi- 
nated, for  the  reasons  given  by  the  Lorel  Chief 
Justice,  I think  it  was  so : but  it  does  not  matter 
who  stated  the  average,  whether  a Turk  or  a 
Frenchman,  or  the  arbitrator  in  England. 

I think,  therefore,  that  the  judgment  of  the  court 
below  was  right  and  must  lie  affirmed. 

Pollock,  B. — I am  of  the  same  opinion. 

After  giving  all  due  weight  to  the  clear  argument 
of  Mr.  Butt,  I nevertheless  come  round  to  the  opinion 
that  the  true  construction  of  the  policy  is  against 
him.  He  said  that  if  the  court  bolo>v  was  right, 
the  effect  was  to  moke  the  clause  “ General  average 
as  per  foreign  statement,”  override  the  memo- 
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randum  clause,  “ Corn  warranted  free  from  ave* 
rage  unless  general ond  no  doubt,  if  the  effect  of 
our  construction  was  to  obliterate  the  latter  clause 
altogether,  it  would  bo  against  tho  well  known 
canon.  But  it  is  not  bo,  as  I read  it,  for  the  object 
of  the  former  proviso  was  to  settle  small  questions 
that  ariso  at  foreign  ports,  which  should  then  most 
obviously  and  easily  bo  settled  by  foreigu  law  and 
custom.  And  the  words  “unless  general,”  being 
an  exception  to  what  is  declared  free  from  average, 
in  that  clause,  are  to  be  read  with  the  former.  So 
that  they  bring  into  the  other  the  limitation  or 
extension,  “ as  per  foreign  statement,”  which 
would  not  otherwise  be  in  it.  It  is  this  in  effect: 
foreign  and  not  English  principles  are  to  govern 
tho  statement  of  the  general  average  excepted 
from  the  memorandum.  In  my  judgment,  there- 
fore, tho  Court  of  Common  Pleas  was  right,  aud 
their  decision  is  to  be  affirmed. 

Amfhlett,  B. — I am  of  the  same  opinion. 

Mr.  Butt’s  ingenious  argument  did  not  venture  to 
go  the  length  of  saying  this,  that  under  the  words 
general  average  as  per  foreign  statement,  any  addi- 
tional burden  was  thrown  upon  tho  ownors  of  cargo. 
Thoreforo  he  could  not  resist  the  proposition  that 
if  a contribution  had  to* bo  made  by  cargo  to  ship, 
it  would  bo  within  the  policy;  but  he  says  that  as 
to  the  loss  to  cargo,  tnat  is  a loss  which  would 
have  fallen  on  the  owner  of  the  cargo  if  deter- 
mined by  English  law  os  a particular  average  loss, 
and  is  not  a loss  cast  on  tho  underwriters.  But 
looking  more  closely  into  the  matter  it  cannot  be 
so.  Suppose  a second  cargo  aboard,  and  a loss 
occurring  to  that  other  cargo,  then  by  the  French 
law  the  cargo  in  question  (the  original  one)  would 
havo  to  contribute  to  the  other  cargo,  and  would 
be  paying  such  contribution  as  being  in  respect  of 
general  average.  In  such  case  it  would  be  im- 
possible to  resist  the  claim  made  on  the  under- 
writers of  this  policy  to  pay  that  contribution  as 
well  as  the  contribution  to  the  ship.  The  policy 
might  have  been  so  worded  as  to  give  rise  to  Mr. 
Butt's  argument,  but  these  words  before  mo  do 
not  support  it.  The  parties  have  stipulated  that  no 
average  is  to  bo  payable  unless  general,  and  then 
“ as  per  foreign  statement  ” is  merely  a declaration 
that  what  would  not  be  a general  average  loss  by 
English  law  but  is  so  by  foreign  is  to  oe  so  con- 
strued here.  I do  not  think  it  necessary  to  add 
anything  as  to  tho  other  questions  in  the  case.  I 
think  the  court  below  was  right,  and  their  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 
Attorney  for  the  plaintiff,  W.  Nash, 

Attorneys  for  tho  defendants,  Waltons,  Bubb,  and 
Walton. 

Reported  by  M.  W.  M'Kkllae,  Esq.,  Barrister-at-L*w. 

Wednesday,  June  16,  1875. 

Kish  v.  Cory. 

Charter-party — Demurrage — Damages  for  delay — 
Charterers  liability. 

A charter-party  between  plaintiff ?,  the  shipowner , 
and  defendants,  the  charterers,  provided  the  num- 
ber of  loading  days,  and  the  rate  of  discharge  per 
working  day  ; ten  days  on  demurrage  for  all  like 
days  above  the  said  days  to  be  paid  at  the  rate  of 
fourpence  per  register  ton  per  day ; and  charterer's 
liability  to  cease  when  the  ship  was  loaded,  the 
captain  or  owner  having  a lien  on  cargo  for  freight 
and  demurrage. 

Yol.  JLt  N.8. 


Held  by  the  Exchequer  Chamber  (affirming  the  Q ue/m's 
Dench ) inanactionfor  demurrage  and  for  damages 
caused  by  detention  at  the  port  of  loading  (upon 
demurrer  to  « plea  alleging  both  claims  to  be  for 
demurrage  under  the  charter-party)  that  the 
demurrage  days  related  to  the  port  of  loading  as 
well  as  to  the  port  of  discharge;  and  that  the 
charterer’s  liability  for  all  such  demurrage  ceased 
when  the  ship  teas  loaded. 

Semble,  the  shipowner  s lien  fur  demurrage  would 
include  a claim  for  damages  caused  by  detention 
beyond  the  demurrage  days. 

This  was  error  from  the  Queen’s  Bench  upon 
demurrer  to  a plea. 

The  action  was  brought  by  shipowner  against 
charterers  for  fivo  days’  demurrage  at  port  of 
loading  beyond  the  thirteen  clear  working  days 
allowed  by  tho  charter-party  for  loading. 

Tho  declaration  contained  two  counts  both 
alleging  the  same  default  on  tho  defendants’  part 
in  not  loading,  and  in  detaining  the  ship  : tho  first 
count  claimed  damages  because  the  plaintifT  lost 
tho  use  and  profitB  of  the  ship,  and  was  put  to 
expenses  iu  consequence  ; the  second  count  claimed 
payment  by  tho  defondants,  as  by  alleged  agree- 
ment upon  default  in  loading  the  cargo,  at  tho  rate 
of  fourpence  por  register  ton  of  tho  said  ship  per  day. 
By  the  third  plea  the  defendants,  as  to  the  said 
first  and  second  counts,  said  that  tho  agreement  in 
tho  second  count  alleged  was  and  is  contained 
the  charter-party  mentioned  in  the  said  first  count; 
that  it  was  not  otherwise  agreed  between  tho 
plaintiff  and  the  defendants  ; which  Baid  charter- 
party  is  as  follows,  that  is  to  say  : 

Charter  Party. 

Cardiff,  17th  Oot.  1872. 

It  is  this  day  mutually  agreed  between  Mr.  Thomas 
Kish  of  tho  good  ship  or  vessel  called  the  8pring  of 
377  tons  register  measurement  or  thereabouts  now  m 
route  from  Falmouth  to  Hull,  and  Cory  Brothers  and 
Company,  merchants,  that  tho  said  ship  being  tight 
staunch  and  Btrong,  and  ovory  way  fitted  for  tho  voyage, 
shall,  with  all  practical  dispatch,  nail  and  proceed  to 
the  uBual  safe  loading  berth  at  Hull,  as  ordered  by 
shippers  in  the  regular  and  onstomary  manner,  and  there 
take  on  board  as  tendered  a foil  and  oomploto  cargo  of 
coal  which  the  said  merchants  bind  themselves  to  provide 
for  shipment,  not  exceeding  what  she  can  reasonably  stow 
and  carry,  over  and  above  her  tackle,  apparel,  provisions, 
and  farnitare.  Stiffening  ooal  if  reqaired  to  bo  supplied 
at  the  rate  of  twenty  tons  per  tear  working  day  after 
written  notice  ia  given  of  it  being  required,  and  that  tho 
ship  is  ready  to  receive  the  same,  each  working  day  the 
ship  may  be  detained  beyond  that  time  to  be  dednetod 
from  the  loading  days,  hereinafter  mentioned  cargo  to  bo 
loaded  in  thirteen  clear  working  days  from  the  day  written 
notice  ia  given  that  all  ballast  or  inward  cargo  is  dis- 
charged and  tho  stiffening  coala  (if  any)iaro  on  board, 
and  cf  the  vessel  being  ready  to  receive  remainder  of  her 
cargo  (anytime  lost  through  riots,  strike,  or  stoppage  of 
said  agents,  pitmen,  or  other  hands  connected  with  the 
working  or  delivery  of  tho  said  ooal,  or  by  reason  of 
accidents  to  mines  or  maohinory,  obstruction  on  tho 
railway  and  in  the  docks,  or  by  reason  of  floods,  frosts, 
storms,  or  any  cause  beyond  the  personal  control  of  tho 
shippers  not  to  be  competed  as  part  of  the  aforesaid 
loading),  and  being  so  loaded  the  vessel  shall,  with  all 
practical  dispatch  proceed  to  Alexandria  or  so  near  there- 
nnto  as  she  may  safely  get,  and  deliver  the  same,  as 
onstoraary  alongside  steamer,  or  depAt  ship,  or  into  craft 
as  ordered,  on  being  paid  freight  at  the  rate  of  211. 
sterling  per  keel  of  21.  One -fifth  tons  deli  voted  or  taken 
on  board  at  charterer's  option  with  SI.  gratuity  : (the  set 
of  God,  the  Qaeen’e  enemies,  fire,  frosts,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  river*,  and 
navigation  of  whatever  nature  or  kind  soever  during  tho 
said|voyage  always  excepted).  The  ship  to  pay  consol- 
ages,  lights,  pilotage,  and  other  port  charges  whatsoever. 
Freight  to  be  paid,  one-third  if  required  in  cash  on 
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signing  bill*  of  lading  leas  firs  per  cent,  for  all  charges, 
balance  at  port  of  discharge  in  cash  at  current  rate  of 
fxchango  for  ship's  disbursements,  and  tho  remainder  by 
an  approved  bill  upon  Lon«1on  at  three  months  date  or 
all  cash  equal  thereto  at  captain’s  option,  on  tho  right 
and  truo  delivery  of  the  whole  cargo.  Cargo  to  be  die- 
charged  weather  permitting  at  not  less  than  thirty-five 
tons  per  working  day,  time  to  commence  on  the  ship’s 
being  ready  to  deliver.  Ton  days  on  demurrage  for  all 
like  days  above  tho  said  days  to  bo  paid  at  tho  rate  of 
four  ponco  per  register  ton  per  day.  The  ship  to  dis- 
charge as  directed  by  consigneo  aiongaido  steamer  or 
depot  ship  or  into  croft,  or  at  any  wharf,  pier,  or  arsenal, 
or  at  inch  safe  place  of  anchorage  or  moorage  where  she 
can  safely  lie.  Cargo  to  be  brought  to  and  taken  from 
alongside  at  merchant's  risk  and  expense.  Sufficient 
coal  to  bo  taken  on  board  for  ship's  use,  the  same  to  be 
endorsed  on  bills  of  lading  which  are  to  be  signed  as 
presented  without  prejudice  to  this  charter-party.  The 
ship  to  bo  addressed  to  charterer's  agent  at  port  of 
discharge,  free  of  commission,  paying  the  usual  com* 
mission  of  two  per  cent,  when  loaded.  Trimming  cargo 
to  be  done  by  merchant's  trimmer  at  market  price. 
Any  duty  which  may  be  levied  in  consequence  of  the 
vessel  not  being  British  to  bo  borno  by  tho  owner. 
Charterer's  liability  to  oeaso  when  tho  ship  is  loaded,  tho 
captain  or  owner  having  a lieu  on  cargo  for  freight  and 
demurrage. 

And  the  defendants  farther  said  that  tho  plaintiff 
was  not  ready  and  willing  to  take,  and  did  not  take 
the  agreed  cargo  on  board  as  tendered  in  tho  regular 
and  customary  manner. 

For  a fifth  plea  tho  defendants  as  to  the  said  first 
and  second  counts  repeated  all  tho  allegations  con- 
tained in  tho  third  pica,  except  those  which  followed 
tho  setting  out  of  the  charter-party.  And  tho 
defendants  further  said  that  the  said  ship  was  • 
loaded  by  the  defendants,  with  tho  agreed  cargo  j 
within  the  ten  days  on  demurrage  stipulated  in  tho 
said  charter-party,  and  that  thereupon  tho  defen- 
dants' liabilities  ns  charterers  upon  and  under  the  i 
said  charter-party  ceased. 

This  fifth  plea  was  demurred  to  on  the  grounds,  ; 
amongst  others,  that  tho  charter-party  did  not 
provide  for  demurrage  at  tho  port  of  loading,  nor 
did  it  absolve  the  charterers  from  such  liability  on 
loading  the  cargo. 

The  demurrer  was  argued  in  the  court  below  on 
tho  5th  Juno  1874  before  Lush  and  Archibald,  JJ., 
who  considered  the  case  identical  with  Francesco  v. 
Massey  (a),  und  in  accordance  with  that  authority 
gave  judgment  for  the  defendants. 


(a)  Nov.  25, 1872,  and  Jan.  30, 1873. 

Fraxcesco  v.  Massey. 

This  was  an  aetion  brought  in  the  Liverpool  Coart  of 
Passage  to  recover  foar  days'  demurrage  at  81.  a day, 
und  damages  for  eight  days’  detention  of  the  plaintiff's 
ship  beyond  the  lay  days  at  tho  port  ot  loading,  under  a 
oharter-party  dated  Jan.  17,  1872,  by  which  I\  ra«no,  as 
master  of  the  plaintiff  's  ship  Tridents,  agreed  with  the 
defendant  as  charterer  that  tho  ship  then  lying  iu  the 
Birkonhead  docks  should  proceed  alongside  a certain 
do  jk  and  thore  loud  "in  fifteen  working  days  " (subject 
to  tho  usual  exceptions  of  fro3t,  Ac.)  a full  and  complete 
cargo  of  steam  coal,  and  being  so  loaded  should  proofed 
therewith  to  Genoa  u and  discharge  the  cargo  upon  being 
paid  freight  at  the  rato  of  13s.  GJ.  British  sterling  per 
ton  (of  20owL)  on  the  entire  quantity  discharged ; the 
freight  to  be  paid  one-third  in  Liverpool  on  signing  bills 
of  lading,  ana  tho  remainder  on  right  dclivory  of  cargo ; 
tho  vessel  to  bo  discharged,  woathor  permitting,  at  the 
rate  of  not  less  than  thirty-five  tons  of  coal  per  work- 
ing day  from  the  time  of  her  being  ready  to  unload. 
And  ten  days  on  demurrage  over  and  above  her  said  lay- 
ing days  at  SI.  per  day,  tho  vessel  to  be  consigned  to  tho 
charterer’s  agent  at  the  port  of  disoharge,  paying  the 
usual  commission  of  2 per  cent.,  charterer’s  liability  to 
cease  when  tho  ship  is  loaded,  the  captain  having  a lien 
on  the  oargo  for  freight  and  demurrage." 


A.  L.  Smith  nowarpuedfor  plaintiff,  tho  appellant. 
— There  is  a distinetion  between  this  charter-party 
and  that  in  Francesco  v.  Massey ; the  words  there 
are  “ ten  days  on  demurrage  over  and  above  her 

The  defendant  pleaded  that  his  alleged  liability  for 
demurrage  and  detention  was  suoh  liability  as  was  pro- 
vided for  by  tho  lost  clause  of  the  charter-party,  and  that 
before  action  brought  the  ship  was  loaded,  and  that 
thereupon  his  alleged  liability  ceased.  Upon  this  plsa 
issue  was  joined. 

At  tho  trial  before  the  assessor  of  the  Court  of  Passage, 
it  appeared  that  the  ship  arrived  at  her  loading  dock  on 
Feb.  12,  but  the  charterer  did  not  commence  loading  her 
till  Maroh  13,  and  did  not  complete  the  loading  till 
March  23.  Tho  defoudaut  had  already  been  compelled 
in  an  action  brought  by  tho  master  before  the  demurrage 
days  had  expired,  and  before  the  ahip  was  loaded,  to  pay 
five  days’  demurrage.  This  action  was  brought  to  recover 
the  remaining  five  days’  demurrage  and  damages  for  the 
further  time  the  ship  was  detained.  A verdict  was  given 
for  the  plaintiff  for  1271.  10s.,  leave  being  reserved  to  the 
defendant  to  to  move  reduce  the  verdict  by  the  amount 
claimed  for  demurrago. 

A rule  having  been  obtained, 

T.  H.  Jana  and  Kirby,  for  the  plaintiff,  showed  cause, 
contending  that  the  Iasi  clause  of  the  charter-party  did 
not  put  an  end  to  liabilities  already  incurred,  and  that 
the  lion  for  demurrage  applied  only  to  demurrage  at  the 
port  of  disoharge : 

JVi*r*t>n  v.  Lofima,  23  L.  T.  Bep.  367  j 

Chriatoffen* a V.  Umuen,  ants,  vol.  1,  p.  300 ; L.  Rep.  7 Q B. 

li'cmni.ix’rr  v.  Prttltwer,  L,  Bep.  2 C.  P.  497 ; 2 Mar.  Lav 
CaaO.S.  490 1 

Grille  v.  Carr,  ante,  vol.  1,  p.  115 ; L.  Bep.  6 Q.  B.  522. 

Qoldnsy  in  support  of  the  rule.— A lien  for  demurrage 
extends  to  both  port  of  loading  and  disoharge. 

Jlumtufer  v.  llrnlatur  (ntii  ; 

Gray  v.  Carr  (ubi  iup.). 

Feder ton  v.  Lotinga  is  distingaiahable,  as  there  were  in 
that  case  two  distinct  provi»ions  for  demurrage,  and  it 
was  upon  that  ground  that  the  lien  was  held  to  apply  to 
the  port  of  discharge.  The  lien  is  given  expressly  to 
compensate  for  the  loss  of  right  of  notion. 

Cur.  adv.  wit. 

Jan.  30,  1873.— The  following  jndgments  wero  deli- 
vered 

Cleacuy,  B. — After  stating  the  facts  and  reading  the 
aoncludiug  olause  of  the  charter-party,  tho  learned  judge 
proceeded  : It  has  been  for  some  timo  not  nnuinal  to 
iiavo  a similar  clause  in  charter-parties.  Sacb  a clause 
was  probably  introduced  at  first  in  cates  where  it  ap- 
peared upon  the  charter-party  that  the  charterer  was 
only  an  agent,  and  in  such  cases  it  has  been  held  that  the 
charterer  could  not  be  sued  for  any  delay  in  loading  the 
cargo  which  was  afterwards  provided.  In  Oglesby  v. 
Tgtmeu  (E.  B.  A j:.  930;  27  L.  J.  35C,  Q.  B.) ; and 
Jfslvittn  v.  Peres  (3  E.  A E.  495;  38  L.  J.  90.  Q.  B ) tho 
language  of  the  clause  no  doubt  expressly  excluded  lia- 
bility for  dufap.lt  before  and  in  shipping  tho  cargo. 
There  was  no  provision  in  those  oases  giving  tho  ship- 
owner any  corresponding  lien  for  demu.ruge,  or  anything 
in  tho  nataro  of  demurrage,  but  the  Court  of  Queen’s 
Bench  hold  tho  owner  bound  by  tho  clause  a*  a part  of 
tho  bargain.  The  words  of  discharge  in  tL  »e  oases 
woro  the  same  as  in  the  present,  viz.,  that  upon  the  load- 
ing of  tho  complete  cargo  the  “ liability  should  oea»e." 
Mr.  Justioo  Hill  soys  in  his  judgment  iu  tho  latter  001*“, 
“ In  the  present  case,  according  to  the  pleadings,  the 
defendants  have  shipped  tho  cargo ; tho  plaintiffs  say 
that  this  has  been  done  too  late,  for  that  they  were  bonnd 
to  do  it  in  regular  turn  ; but  the  defendants  by  express 
terms,  to  which  the  plaintiffs  have  agreed,  have  stipulated 
that  their  liability  shall  coate  as  soon  as  they  have 
shipped  tho  cargo.  Wo  most  jpvo  the  plain  effect  to  these 
plain  terms,  and  hold  that  their  liability  does  not  attach.” 
In  those  coses  the  language  was  express  that  the  liability 
should  cease  in  respect  of  defaults  as  well  before  as  after 
tho  shipping  of  the  cargo ; and  the  only  bearing  of  the 
casus  upon  the  present  is,  that  it  was  considered  that  the 
plain  meaning  of  the  words  “ liability  to  oease  " was, 
not  that  the  liability  should  cease  to  aoorue,  but  that  the 
liability  should  cease  to  be  enforced.  It  farther  appeared 
in  thoso  cases  that  the  charterer  was  acting  as  agent 
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said  laying  days/'  which  naturally  refer  to  days 
both  of  loading  and  discharging.  Here  the  words 
arc  “ cargo  to  bo  discharged  weather  permitting  at 
not  leas  than  thirty-five  tons  per  working  day,  time 

only,  but  this  distinction  is  not  so  material,  sinco  it  may 
be  assumed  that  thero  was  soma  reason  for  this  stipu- 
lation, and  unless  the  person  interested  in  the  goods  to 
be  delivered  was  a different  person  from  the  charterer 
there  would  be  no  object  in  it.  In  the  present  case  the 
language  is  general,  that  the  charterer’s  liability  should 
cease,  and  for  the  cessation  of  liability  a corresponding 
benefit  is  obtained  by  the  shipowner  in  having  a lien 
upon  a full  cargo  for  demurrage,  which  he  would  not  have 
unless  expressly  agreed.  If  thou  tho  words  " liability  to 
oeaao"  are  to  be  read  in  the  same  sense  os  in  the  cases 
referred  to,  the  agreement  discharges  the  charterer  from 
demurrage  at  Liverpool,  unless  there  be  something  in  the 
charter-party  to  show  that  demurrage  at  Liverpool  could 
not  be  contemplated,  which  is  certainly  not  tho  case. 
The  case  of  Bannister  v.  Breslauer  ( ubi  sup.)  is  very  like 
the  present  one.  In  that  cose  it  did  not  appear  upon  tho 
oharter-party  that  the  defendant  was  acting  as  agent, 
and  there  was  no  precise  provision  as  to  the  broaches 
before  and  after  loading,  but  the  provision  was  general, 
that  “ tho  charterer's  liability  was  to  cease " (the  same 
words  as  the  previous  cases  and  tho  present  one)  “when 
the  cargo  was  shipped,  provided  that  the  same  was  worth 
the  freight  at  the  port  of  discharge,  and  the  captaiu  was 
to  have  an  absolute  lieu  on  the  cargo  for  freight,  dead 
freight,  and  demurrage,  which  ho  or  owner  should  be 
bound  to  exeroiso."  Tho  last  words  (“  whioh  he  should 
be  bound  to  exercise  ”)  hare  no  bearing  npon  the  ques- 
tion to  whioh  breaches  the  discharge  i»  to  be  applicable. 
It  was  held  that  the  discharge  extendod  to  demurrage  at 
the  port  of  loading  aB  woll  os  the  port  of  discharge,  and 
reliance  is  placed  in  the  judgments  on  the  word  “ demur- 
rage  ” being  used  in  the  clause  giving  the  lien,  and  there 
being  nothing  to  limit  it  to  demurrage  at  the  port  of  dis- 
charge. The  reasons  given  for  the  conclusions  arrived  at 
apply  to  the  present  case,  and  we  should  adopt  tho 
authority  of  that  case  unless  there  bo  some  other  de- 
cision inconsistent  with  it.  We  were  referred  to  two 
cases  on  behalf  of  the  defendant,  Feilerson  v.  Lotiwa 
(ubi  sup.)  and  Christofersen  v.  Hansen  (uii  sup.).  The 
first  of  thoso  cases  was  decided  in  the  year  1857.  The 
charter-party  provided  that  at  the  port  of  loading,  after 
tho  agreed  daya  for  loading,  tho  captain  was  to  receive 
W-  a day  for  demurrage,  day  by  day.  For  tho  port  of 
discharge  the  language  was  different-  Thero  was  to  be 
demurrage  after  the  laying  days  at  5 1.  a day.  It  was 
considered  thit  the  express  agreement  that  tbo  charterer 
should  pay  51.  a day,  day  by  day,  showed  that  tho  clause 
providing  that  the  owners  should  rest  on  their  lien  for 
freight  and  demurrage,  must  apply  to  the  demurrage  at 
tho  port  of  discharge.  The  judgments  are  founded  upon 
the  use  of  the  words  “ day  by  day  " in  connection  with 
the  payment  of  demurrage  at  the  port  of  loading,  and 
there  is  nothing  of  that  sort  in  the  present  case.  In  the 
other  case  of  Christoffersenr.  Hansen  (ufci  sup.)  the  words 
were  general,  that  all  liability  of  the  charterer  should 
cease  as  soon  as  he  had  loaded  the  cargo ; and  it  was  held 
that  those  words  did  not  relieve  the  charterer  from  lia- 
bility for  delay  in  loading.  But  in  that  case  no  lien  was 
given  for  demurrage  or  delay  in  loading,  and  this  forms 
a main  ground  of  the  judgment  of  Blackburn  and  Lush, 
JJ.  Mr.  Justice  Lush  says  pointedly,  “If  there  were 
any  provision  giving  the  shipowner  an  equivalent  advan- 
tage, that  would  be  a very  good  reason  for  his  absolving 
tho  defendant  altogether.  But  there  is  no  such  provi- 
sion." And  he  goes  on  to  say  that  if  be  gave  up  the  lia- 
bility of  the  defendant  for  past  breaches,  ho  would  have 
no  remedy  exoept  against  the  foreign  principal  not  named 
and  perhaps  not  known.  The  claim  now  in  question  is 
not  lor  detention  but  for  demurrage,  and  the  charter- 
party  clearly  gives  a lien  upon  the  complete  oargo  for  all 
demurrage,  both  at  the  port  of  loading  and  of  discharjro. 
Neither  of  the  cases  last  referred  to  are  at  varisnoe  with 
the  oa*e  of  Bannister  v.  Brcslauer  ( ubi  sup.),  and  we  can 
give  effeot  to  the  plain  meaning  of  the  words,  vi*.,  that 
upon  the  shipowner  aoquiring  a lien  upon  the  full  oargo 
for  freight  and  demurrage  all  liability  of  tho  charterer 
for  both  shall  oease. 

Bramwiu,,  B. — I think  this  rule  should  bo  made 
absolute.  By  the  charter-party  tho  charterer  was  entitled 


to  commence  on  the  ship’s  being  ready  to  deliver. 
Ten  days  on  demurrage  for  all  like  days.”  This 
would  seem  to  refer  to  the  days  of  discharge  only. 
[Brett,  J. — Surely  there  is  nothing  in  that  to 
prevent  the  demurrage  from  applying  to  tho  loading 
as  well  as  discharging  days.]  If  that  1 to  so,  I must 
rely  on  my  contention  t hat  the  decision  in  Francesco 
v.  Afassnj  is  wrong.  The  jn-imd  facie  meaning  of 
tho  words  “charterer’s  liability  to  ceaso  when  the 
ship  is  loaded  ” gives  protection  to  the  charterer 
only  from  liabilities  incurred  after  tho  completion 
of  the  loading;  the  charterer  continues  liable  for 
his  own  delay  at  tho  port  of  loading,  but  for  all  tlmt 
occurs  after  the  cargo  is  on  board,  tho  shipowner 
can  obtain  his  remedy  by  tho  lien  which  tho 
charter-party  gives  him : this  is  tho  reasonable 
interpretation  of  the  clause  ns  well  as  that  which 
tho  words  import.  In  IVtasen  v.  Loting<i  (28 
L.  T.  Rep.  N.  S.  207 ; 5 VV.  It.  200),  this  was 
the  construction  put  upon  a similar  charter- 
party  by  tho  Court  of  Queen’s  Bench : Cole- 
ridge,  J.  said  in  his  judgment  “tho  reasonable 
interpretation  of  tho  words,  all  liability  of  tho 
former  shall  cease  ns  soon  as  lie  has  shipped  off  tho 
cargo,  is  that  tho  broker  (of  the  charterer)  shall 
not  bo  liable  personally  for  anything  that  happens 
aftor  that  time,  although  his  liability  for  demurrage 
already  incurred  is  to  remain  as  before.”  I admit 
that  the  case  of  liannieter  v.  Breslauer  (L.  Rep. 
2 C.  P.  407 ; 2 Mar.  Law  Cos.,  O.  S.,  400),  was 

to  a certain  number  of  days  on  demurrage.  Some  of 
these  days  were  consumed  at  tho  port  of  loading,  and  for 
a portion  of  them  tho  defendant  paid.  Tho  present  claim 
is  for  tho  residuo  of  the  days  so  consumed  at  tho  port  of 
loading.  The  charter  contained  a clause  that  on  loading 
the  cargo  the  charterer's  responsibility  should  oease,  the 
captain  having  a lien  for  freight  and  demurrage.  It  is 
impossible  to  say  that  this  would  not  giro  a lion  for 
demurrage  incurred  as  well  at  tho  port  of  loading  as  at 
the  port  of  discharge,  and  so  for  the  demurrage  sued  for, 
and  it  seems  impossible  to  hold  that  tho  matters  ns  to 
which  tho  liability  was  to  oease  were  not  the  same  as  the 
matters  as  to  whioh  the  lien  was  given.  If  so  the  defen- 
dant is  disoharged,  and  his  action  ia  not  maintainable. 
Bannister  y.  Breslauer  (ubi  sup  ) is  iu  point,  or  more 
than  in  point  if  the  action  there  was  one,  not  for  an 
agreed  sum  for  demurrage,  but  for  unliquidated  damages 
for  delay  in  loading ; and  though  that  care  has  been 
questioned,  it  has  not  been  overruled,  and  is  binding  on 
ua.  Nor  is  Cbristoffersen  v.  Hansen  (ubi  sup.)  opposed 
to  this  view.  On  the  contrary,  tho  Lord  Chief  Justice 
and  Mr.  Justice  Blackburn  rely  on  the  absence  of  a lien 
for  the  matter  as  to  which  the  right  against  tho  charterer 
is  supposed  to  bo  given  up.  And  Mr.  Justice  Lush's  rea- 
soning is  very  striking.  He  says  : “ If  there  were  any 
provision  giving  the  shipowner  an  equivalent  advantage, 
that  would  be  a good  reason  for  absolving  tho  defendant 
altogether."  And  so  he  holds  liability  for  freight  is 
given  up,  but  not  liability  for  damages  for  delay  in  load- 
ing, because  there  was  a lien  for  freight  but  nono  for  such 
damages.  Mr.  James,  for  the  plaintiff,  suggested  that  this 
demurrage  was  payable  de  die  in  diem,  and  that  therefore 
a vested  muse  of  action  accrued  which  it  could  not  bo  sup- 
posed it  was  intended  to  give  up.  The  demurrage  is  not  m 
terms  payable  de  die  indicia,  and  it  msy  be  in  point  of  law 
that  nono  is  due  till  it  is  known  how  much  will  be  dee. 
Here,  however,  all  tho  days  were  consumed.  But  in 
order  to  give  effect  to  clear  words  we  must  hold  that  tho 
charterer's  liability  was  contingent  on  his  not  loading  a 
cargo,  or  that  if  a cause  of  aotion  vested,  it  was  defea- 
1 sible,  and  divested  on  the  loading  of  the  oargo. 

Rule  absolute. 

Attorney  for  tho  plaintiff,  J.  B,  FTi’jon. 

Attorney  for  the  defendant,  Forshaw  and  Hawkins. 

[Tho  judgment  of  Cieasby,  B.,  was  originally  read  an 
the  judgmontof  the  oourt,  that  of  Brarawell,  B.,  having 
been  mislaid ; on  the  latter  being  found  it  was  handed  to 
the  reporters,  and  is  here  given  as  if  read  at  tho  time.— 
i Eu.j 
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a decision  of  the  Court  of  Common  Pleas  ad- 
verse to  the  plaintiff  in  this  ease;  there  it  was 
held  that  a plea  setting  out  a similar  condition  in 
a charter-party  was  a good  answer  to  an  action 
by  the  shipowner  against  the  charterers  for  delay 
in  loading  tho  vessel ; but  that  case  was  discussed 
by  the  Court  of  Exchequer  Chamber  in  Gray  v. 
Carr  (ante,  vol.  1,  p.  115;  25  L. T.  Rep.  N.  S.  215; 
L.  Rep.  6 Q.  B.  522),  and  the  following  was  said 
by  Brett,  J.  in  his  judgment  at  p.  53d,  a judg- 
ment in  which  Willea,  J.  entirely  concurred  and 
to  which  he  declined  to  add  anything:  “With 
all  respect  for  the  judges,  who  decided  Bannister  v. 
Breslaner,  I think  that  their  interpretation  of  the 
charter-party  was  too  severe.  Tho  case  was  decided 
on  demurrer.  The  judges  relied  much  on  the  lien 
given  in  respect  of  demurrage,  which  they  assumed 
was  for  delay  at  the  port  of  loading.  But,  if  by 
other  terms  of  tho  charter-party  than  those  which 
were  before  tho  court,  demurrage  was  stipulated 
for  in  respect  of  delay  in  unloading  at  the  port  of 
discharge,  tho  chief  ground  on  which  they  based 
their  interpretation  would  be  cut  away.  I cannot 
bnt  think  that  tho  safer  and  juster,  and  more  correct 
construction  of  the  clause  then  and  now  under 
discussion  (a  clause  like  that  in  tho  present  case 
exempting  tho  charterers  from  liability  after  the 
ship  was  loaded)  is  that  it  absolves  tho  charterer, 
when  once  cargo  of  sufficient  value  is  on  board,  from 
nil  liabilities  which  but  for  it  he  might  incur  in 
respect  of  anything  happening  after  the  sailing  of 
the  ship,  or,  more  properly  speaking,  alter  the  bill 
of  lading  is  given,  os  it  were,  to  repluco  the  charter- 
party.”  .Moreover,  the  case  of  Christoffersen  v.  Han- 
sen (ante,  vol.  1,  p.  305;  25  L.  T.  Rep.  N.  S.  547  ; L. 
Rep.  7 Q.  B.  500)  recognised  and  followed  the  deci- 
sion of  Pedersen  v.  Lotinga ; the  clause  there 
certainly  differed  from  this  in  that  it  gave  no 
lien  for  demurrage,  it  being  agreed  that  “ the 
charter  being  concluded  by  defendant  on  behalf  of 
another  party  resident  abroad,  all  liability  of  defen- 
dant should  cease  as  soon  as  he  had  shioped  the 
cargo.”  It  was  held  that  this  clause  only  ex- 
empted defendant  from  liability  accruing  after 
the  loading  of  the  cargo  ; and  that  he,  therefore, 
remained  liable  for  delay  in  loading,  although  ho 
l;ad  ultimately  loaded  a full  cargo.  In  Lockhart  v. 
Falk  (L.  Rep.  10  Ex.  132),  it  was  held  that  the 
danse  for  lien  and  for  exemption  of  the  charterer 
in  that  charter-party  npplied  only  to  demurrage  at 
the  port  of  discharge,  not  to  damages  for  delay  at 
tho  port  of  loading;  upon  that  authority,  unless 
tho  exemption  clause  differed,  this  plea  is  no  answer 
to  the  first  count.  I submit  that  the  proper  con- 
struction of  tho  clause  in  this  charter-party  is  to 
apply  this  exemption  to  the  charterer  from  breaches 
of  the  charter-party  in  futuro,  not  from  vested 
causes  of  action. 

Wood  Hill,  for  tho  defendants. — There  is  no 
possible  distinction  to  be  drawn  between  this 
charter-party  and  that  in  Francesco  v.  Massey,  and 
I desire  to  adopt  the  judgment  of  Bramwell,  B.  in 
that  case,  ns  my  argument  on  behalf  of  the  defen- 
dants. [Brett,  jT — If  this  clause  exempts  the 
charterers  from  liability  for  what  has  occurred 
before  the  ship  is  loaded,  from  whom  can  the  owner 
obtain  a remedy  for  detention  beyond  demurrage  P] 
It  may  be  that  the  word  u demurrage  ” should 
receive  its  usual  mercantile  sense,  which  includes 
damages  for  delay  ns  well  as  the  agreed  rate  of 
payment  for  tho  agreed  days  of  detention ; in 
that  case  the  shipowner  would  havo  a lien  for 


damages  caused  by  such  detention  (McLean  v. 
Fleming,  ante,  vol.  1,  p.  160;  25  L.  T.  Rep.  N.  S. 
317 ; L.  Rep.  2 Sc.  App.  128) ; it  is  sufficient,  how- 
ever, for  mo  to  contend  that  tho  charterer  is  ex- 
empted afterthccompletionof  the  loading  from  that 
for  which  a lien  is  given  to  tho  shipowner.  Cleasby, 
B.,in  the  judgment  delivered  in  Francesco  v.  Massey 
distinguished  from  a case  like  this  all  the  author- 
ities upon  which  tho  plaintiff  relies.  Tho  reason 
for  enforcing  in  full  such  an  exemption  os  this  is 
that  the  charterer  is  merely  the  agent  of  the  con- 
signee, and  he  should  havo  no  liability  beyond  the 
performance  of  his  duty  to  the  principal.  As  soon 
as  tho  cargo  is  completed,  the  shipowner  has  a 
remedy  bv  his  lien  against  tho  consignee  himself, 
and  the  charterer  is  altogether  absolved. 

A.  L.  Smith  in  reply. — The  only  authority  on  this 
point  in  a court  of  error,  Gray  v.  Carr  (ubi  sup.),  has 
questioned  the  decisions  of  the  courts  below,  which 
ore  adverse  to  the  plaintiff's  construction  of  this 
clause.  [Brett,  J. — Those  decisions,  however,  are 
of  long  standing,  and  it  was  probably  with  know- 
lege  of  them  and  iutention  to  abide  by  them  that 
this  contract  was  made.]  Tho  charter-party  is 
dated  just  after  the  decision  of  Gray  v.  Carr,  which 
throw  doubt  upon  Bannister  v.  Breslaner , the  only 
previous  authority  on  which  the  defendant  can  rely. 

Lord  Coleridge,  C.J. — I am  of  opinion  that  this 
judgment  for  tho  defendants  should  be  affirmed. 

We  have  to  coustrue  a charter-party  in  which 
certain  days  are  given  for  loading  the  ship,  and 
certain  days  for  unloading  at  the  port  of  discharge. 
Immediately  after  tho  clause  concerning  the  rate 
and  time  for  discharging  the  cargo,  come  tho 
words  “ Ten  days  on  demurrage  for  all  like  days 
above  the  said  day  to  be  paid  at  the  rate  of  fourponce 
per  register  ton  per  day.’  At  the  end  of  the  charter- 
party  is  the  clause  " Charterer’s  liabililty  to  ceaso 
when  the  Bhip  is  loaded,  the  captain  or  owner 
having  a lien  on  cargo  for  freight  and  demarrage.” 
The  action  is  brought  for  demarrage  at  the  rate 
mentioned  for  the  days  in  excess  of  those  allowed 
at  the  port  of  loading,  and  also  for  damages  in 
consequence  of  detention  beyond  the  demurrage 
days.  The  question  we  have  to  determine  is 
whether  in  a charter-party  containing  these  stipu- 
lations, tho  exemption  clause  covers  the  domnrrage 
incurred  at  the  port  of  loading  as  well  as  all 
liability  under  tho  charter-party  which  arises  after 
the  ship  is  loaded. 

Certainly  if  this  were  res  inlegra,  and  wa 
had  to  interpret  the  contract  without  tho  as- 
sistance of  decided  cases,  much  might  be  said 
against  our  conclusion.  Two  things,  however, 
havo  been  clearly  held  up  to  this  time:  first  that 
general  words  in  a charter-party  alluding  and 
ascertaining  demurrage,  apply  equally  to  the  days 
employed  in  loading  and  discharging  the  cargo; 
and  secondly,  which  apart  from  authority  might 
have  been  doubtful,  that  against  a claim  for 
demurrage  the  liability  of  the  charterer  is  protected 
by  a clauso  of  this  kind  with  respect  to  demurrage 
incurred  either  at  the  loading  or  discharging  port. 
Francesco  v.  Massey  fully  disensses  all  tho  previous 
coses  on  this  point,  and  was  determined  in  accord- 
ance with  them.  It  is  most  important  in  mercantile 
cases,  where  contracts  are  generally  drawn  with  a 
knowledge  by  both  parties  of  points  decided  con- 
corning  them  by  courts  of  law,  to  adhere  to  such 
decisions;  and  in  a coso  of  this  kind  I am 
prepared  to  maintain  the  authority  of  the  decisions 
which  relate  to  it. 
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In  Bannister  v.  Breslaner  there  was  no  pro- 
vision in  the  charter-party  for  demurrage,  al- 
though a lien  for  it  was  given  to  the  captain. 
The  court  held  that  the  charterer’s  protection  clause 
covered  a claim  for  damages  by  delay  in  loading, 
and  it  may  have  been  so  held,  on  the  ground  that 
the  lien  enabled  the  owner  to  enforce  such  a claim 
against  the  ship.  Although  the  authority  of  that 
case  has  been  doubted,  it  Beems  to  me  to  be  good, 
and  to  have  been  well  decided  on  the  ground  I have 
suggested.  There  the  lien  for  demurrage  could 
have  had  no  application  unless  with  respect  to  such 
delay  as  that  for  which  the  action  is  brought;  and 
it  has  been  suggested  by  my  brother  Brett  tlmt 
the  same  reason  for  extending  the  lien  would  not 
exist  upon  a charter-party  like  this  when  demur- 
rage, strictly  ami  properly  so  called,  is  stipulated 
for.  If  a claim  by  the  shipowner  were  to  arise  upon 
this  charter-party  for  damages  occasioned  by  delay 
beyond  the  days  of  demurrage  stipulated  for,  it 
might  be  a matter  of  difficulty  to  determine,  con- 
sistently with  decided  cases,  whether  the  liability  j 
attached  to  the  charterer  or  tho  owner  of  the  cargo, 
or  whether  it  had  not  censed  entirely.  My  own 
inclination  is  that  to  avoid  the  injustice  of  the  last 
alternative  we  should  hold  the  owner’s  lien  on  tho 
cargo  to  be  correlative  with  the  charterer’s  liability, 
and  further  that  the  lien  should  extend  to  the 
wider  mercantile  meaning  of  demurrage  which 
includes  damages  for  such  delay.  This  Beems  to 
me  to  have  been  tho  view  upon  which  tho  Queen’s 
Bench  decided  Christoffersen  v.  Hansen,  and  I think 
the  judgment  of  Lush,  J.  in  that  case  will  go  far 
to  settlo  that  point  when  it  occurs.  It  is  not 
necessary  to  decide  it  now,  and  I am  of  opinion  that 
the  judgment  in  this  case  should,  at  all  events,  be 
affirmed. 

Brett,  J. — In  this  case  wc  are  called  upon  to 
construe  » form  of  contract  which  has  become 
somewhat  ordinary  and  usual  in  mercantile  tran- 
sactions of  this  kind ; and  I am  not  prepared  to 
say  that,  under  such  circumstances,  although  I 
differ  from  some  of  the  decided  cases  in  which  such 
form  has  been  interpreted,  we  ought  to  overrule  those 
cases.  These  decisions  have  become  generally 
known  atid  acted  upon,  and  it  would  be  very 
undesirable  to  change  the  liabilities  which  tho  , 
parties  meant  to  undertake. 

Now  three  interpretations  have  been  suggested  | 
upon  tho  clauses  of  this  charter-party : First, 
that  ns  soon  as  tho  ship  is  loaded  all  liability 
on  tho  charterer’s  part  should  cease,  and  that 
the  owner’s  lien  should  bo  extended  to  cover 
all  damage,  whether  liquidated  or  unliquidated, 
past  or  future ; that  which  occurs  by  breach 
of  tho  charter-party  before  as  well  as  after  tho 
loading;  secondly,  that  from  the  loading  of 
the  ship  future  liability  only  should  cease,  and  j 
that  tho  charterer  should  continue  liable  after  the 
cargo  is  ou  board  for  everything  which  ho  has 
previously  incurred.  Thirdly,  that  the  charterer’s 
liability  should  cease  for  past  and  future  breaches 
of  the  contract,  but  that  the  shipowner’s  remedy 
for  only  some  of  those  breaches  should  exist  against 
some  other  person.  If  tho  last  wore  a necessary 
alternative,  1 should  consider  it  so  unjust  that  I 
should  be  prepared  to  overrule  any  number  of  deci- 
sions ofcourts  below  ratherlhnn  enforce  it.  Wc  havo 
not  hero  to  interpret  the  extent  of  the  shipowner’s 
lien, but  lam  incliuod  to  think  it  is  intended  toincludo 
a full  remedy  for  all  breaches  of  the  contract  which, 
but  for  this  clause,  would  bu  the  liability  of  the 


charterer.  I will  not  be  a party  to  holding  that 
this  clause  entirely  frees  the  charterer  without 
seeing  ray  wav  to  a remedy  by  the  shipowner  for 
detention  at  tfie  port  of  loading  beyond  demurrage 
proper.  It  strikes  mo  that  to  deprive  him  of  all 
means  of  enforcing  a claim  for  such  loss  would  be 
so  unjust  that  I cannot  believe  it  could  have  been 
the  intention  of  parties  to  such  a contract. 

There  are  two  ways  of  getting  over  the  difficulty ; 
one  would  be  by  making  tho  charterer’s  liability  in 
the  past  as  well  ns  for  the  future  cease  only  in  respect 
of  the  demurrage  days  for  which  the  lieu  is  expressly 
given — but  that  does  not  seem  to  bo  consistent 
with  decided  cases — the  other  way  is  that  which  I 
adopt  in  this  case,  viz.  by  freeing  the  charterer  ns 
fully  as  the  decisions  have  gone,  from  past  as  well 
as  future  liability,  but  at  the  same  time 
extending  the  shipowner's  lien  not  only  to  demur- 
rage proper  os  expressed  in  the  clause,  but  lo  that 
which  is  in  tho  nature  of  demurrage,  and  is  known 
in  the  mercantile  sense  ns  demurrage,  I menu 
dnmages  for  detention  beyond  tho  demurrage  da ys. 
That  point  does  not  arise  here,  but  it  is  only 
because  I have  this  decision  with  regard  to  that 
point  in  my  mind  that  I consent  to  hold  the  plain- 
tiff’s claim  in  this  action  barred  by  the  protection 
clause. 

I think  tbnt  on  this  ground  alone  the  judgment 
below  was  right  and  ought  to  bo  affirmed. 

Cleasby,  B. — I agree  with  what  1ms  been  said  by 
my  Lord  and  my  brother  Brett.  I put  my  reason  for 
this  conclusion  in  tho  words  of  Hill,  J.  in  Milvain 
v. Percy  (3  E.  & E.  at  p.  600),  “Tho  defendants 
have,  however,  by  plain  words  in  the  charter-party, 
to  be  construed  according  to  their  plain  meaning, 
protected  themselves  from  all  liability  on  that 
account,  and  the  only  person  responsible  to  the 
plaintiffs  is  the  defendants’ foreign  principal.”  Tho 
only  question  about  the  principal’s  responsibility 
for  the  claim  in  this  action  is  as  to  the  meaning  of 
demurrage ; and  it  seems  to  me  that  this  charter- 
party  was  intended  by  the  parties  to  it  to  give  to 
the  plaintiff  a lien  upon  the  cargo  for  all  claims  in 
the  nature  of  demurrage  as  well  os  for  those  which 
are  strictly  called  demurrage. 

OJ  rove,  J. — l am  of  tho  same  opinion,  and  I agree 
with  ray  brother  Brett  in  the  hesitation  lie  has 
expressed  concerning  tho  propriety  of  our  con- 
clusion. It  seems  to  mo  that  the  normal  and 
grammatical  meaning  of  this  clause  is  only  to  cover 
tho  charterer’s  future  liability  after  the  ship  is 
loaded,  but  the  authorities  are  too  strong  to  bo 
overruled  even  in  a court  of  error.  I should  bo 
inclined  to  hold  that  the  demurrage  for  which  tho 
shipowner  is  given  a lien  includes  damages  for 
detention  ns  well  as  demurrage  in  tho  Old  inary 
senso.  Indeed,  I should  think  it  tho  natural 
meaning  of  tho  word,  but  it  may  havo  become 
limited  by  the  decisions;  it  will  be  sufficient  to 
determine  that  hereafter,  when  the  point  n rises. 

Pollock,  B. — I atn  of  the  same  opinion.  I 
should  bo  prepared  to  hold,  without  reference  to 
the  authorities,  that  these  provisions  in  the  charter- 
party  wore  to  be  taken  correctively,  that  is,  that 
the  charterer’s  exemption  should  occur  only  when 
the  lien  exists.  The  authorities  are  strong  in 
applying  this  exemption  to  past  breaches  of  tho 
contract,  and  I think  we  ought  not  to  disturb  them. 
How  far  they  would  justify  us  in  holding  that  the 
lien  would  satisfy  a claim  for  unliquidated 
damages  on  account  of  delay  at  tho  port  of  loading 
beyond  demurrage  proper  may  be  a difficult 
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question  when  it  comes  to  bo  considered;  I say 
nothing  about  it  notv,  for  it  is  not  necessary  in 
deciding  that  our  judgment  should  bo  ill  favour  of 
the  defendant  on  this  demurrer. 

Amciilett,  B.  was  o£  tho  same  opiniou. 

Judgment  affirmed. 

Attorneys  for  plaintiff,  Shum,  Crossman,  and 

Crossman. 

Attorney  for  defendants,  B.  B.  Lowndes. 

COURT  OP  ADMIRALTY. 

Reported  bjr  J.  P.  Asnxall,  Kan-.  Larriater-at-Law. 

Monday , July  *27, 1674. 

The  Catharine  Chalmers. 

Damage  to  cargo — Charter-party  — Liability  of 
oimer  of  chartered  slop — Perils  of  the  seas — 
ib'  towage — S l eved  ore. 

Damage  to  cargo  caused  by  the  oozing  of  wine  from 
cashs  through  straining  in  bad  weather  is  damage 
occasioned  by  perils  of  the  seas,  and  the  ship- 
owners arc,  under  the  usual  exceptions,  exempt 
from  liability  therefor,  where  the  cargo  is  ]*ro- 
perly  stowed,  or  is  stowed  in  such  a manner  that 
the  master  is  not  responsible  fur  bad  stowage. 
Where  a charter-party  stipulates  that  a vessel  is  “to 
be  stowed  by  charterers * stevedore,  at  risk  and 
expense  of  vessel,"  and  a cargo  is  supplied  by  the 
charterers  and  is  stow  d by  their  stevedore,  the 
shipowner  is  not  responsible  for  damage  occa- 
sioned by  bad  stowage. 

Blakio  v.  Stem  bridge  (b  C.  JJ.,  X.  S.,  874)  followed. 
Semite,  that  charterers  proceeding  in  a Court  of 
Admiralty  jurisdiction,  for  damage  to  cargo  car- 
ried under  a bill  of  lading,  containing  no  excep- 
tions, but  signed  by  the  master  in  pursuance  of  a 
charter-party  containing  the  usual  exceptions 
[perils  of  the  sea,  ij'c.),  ore  bound  by  those  ex- 
ceptions. 

Tills  was  on  appeal  from  a decree  of  tho  City  of 
London  Court  (Admiralty  Jurisdiction),  dismissing 
n cause  of  damage  to  cargo  and  breach  of  charter* 
party,  instituted  by  Messrs.  Robert  McAndrcw 
and  Co.,  merchants,  of  the  City  of  London,  and  of 
Tarragona,  against  the  barque  Catharine  Chalmers 
and  her  owners. 

Whilst  the  barqno  was  lying  at  Tarragona,  in 
Spain,  her  managing  owner  entered  into  a charter- 
party  with  Peter  Consul  and  Co.,  who  were  ad- 
mitted to  bo  the  agents  of  tho  plaintiffs  for  that 
purpose.  It  was  thereby  agreed  that  tho  barque 
should  load  for  tho  charterers  “ a full  and  com- 
plete cargo  of  nuts  in  bags,  wine  in  Oporto 
shaped  casks,  or  other  lawful  merchandise ; the 
cargo  to  be  loaded  as  customary,  and  taken  from 
alongside  the  vessel,  at  merchant's  risk  and  ex- 
pense, not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  tackle,  apparel,  Ac., 
and  being  so  loaded  shall  proceed  forthwith  to  a 
eafo  port  in  tho  United  Kingdom,”  &c.  The 
charter-party  contained  tho  usual  exceptions, 

” perils  of  the  seas,”  Ac.,  and  also  tho  following 
clauses:  “The  freight  to  bo  paid  on  unloading 
and  right  delivery  of  the  cargo  . . . Vessel  not'to  be 
ballasted  with  anything  prejudicial  to  the  cargo, 
and  to  be  stowed  by  charterer's  stevedore,  at  risk 
and  expense  of  vessel  . . . Tho  captain  is  not 
allowed  to  open  any  bag  of  nuts,  or  stow  same 
loose,  under  penalty  of  forfeiture  of  freight,  and 
payment  of  any  loss  that  may  arise  therefrom.” 


Under  this  charter-party  tho  charterers  shipped 
on  board  the  barquo  a cargo  of  nuts  in  bags,  and 
wino  in  casks,  and  this  cargo  was  stowed  by  a 
stevedore  appointed  by  the  charterers,  but  paid 
by  the  shipowner.  Several  of  tho  bags  of  nuts 
were  wet  when  brought  on  board,  and  were  kept 
on  deck  till  they  were  dry,  and  then  stowed ; this 
! drying  did  not  romovo  tho  stains  from  tho  bags. 
Several  of  tho  bags  were  broken  whilst  being  put 
on  board  the  ship  by  the  plaintiff's  men,  and  wore 
fastened  up  again.  The  bags,  which  were  very 
full,  were  brought  to  tho  ship  by  the  plaintiff" s 
men,  thrown  down  over  the  taffrail,  and  then  car- 
ried forward  to  tho  hold  by  the  ship’s  crew,  where 
thoy  wero  stored  by  the  Btovedorc.  They  were 
stowed  in  the  usual  way,  that  is  to  say,  by  placing 
the  bags  of  nuts  on  top  of  tho  wine  casks.  The 
master  and  ship’s  officers  did  not  in  any  way  in- 
terfere with  the  stowing.  When  tho  loading  was 
complete,  tho  master  guvo  bills  of  lading,  by  which 
tho  casks  were  consigned  to  various  consignees, 
but  the  nuts  to  tho  plaintiffs  only;  theso  bills  con- 
tained no  exceptions  whatsoever. 

During  the  voyage  tho  vessel  met  with  bad 
weather,  and  although  not  materially  injured,  she 
strained  very  heavily.  When  the  barquo  arrived 
in  tho  port  of  London,  and  was  unloaded,  many  of 
the  bags  of  nuts  wero  found  stained  with  wine,  and 
some  of  them  had  burst  open  and  bad  let  out 
their  contents ; this  diminished  tho  Tuluc  of  the 
consignment  of  nuts  by  about  501. 

Evidence  given  at  tho  hearing  in  tho  City  of 
London  Court  showed  that  severe  straining  of  tho 
ship  would  cause  Tarragona  wiue,  which  is  shipped 
new,  to  leak  from  the  bungs  and  seams  of  tho 
casks,  and  t hat  such  leakage  had  taken  place  in 
this  case,  and  bad  caused  the  stains  to  the  bags ; 
and  that  such  straining  frequently  had  tho  effect 
of  chafing  the  seams  of  the  bags,  and  tlfat  if  bags 
very  full  got  so  chafed,  they  are  liable  to  burst, 
and  that  tho  bags  taken  out  of  tho  barque  had  the 
appearance  of  having  been  chafed.  The  claim  of 
the  plaintiffs  was  for  damage  to  tho  consignment 
of  nnts  (namely  2912  bags),  by  reason  of  106  bags 
being  wino  stained,  and  17  slack  or  burst. 

The  learned  County  Court  judge  (Mr.  Commis- 
sioner Kerr),  dismissed  the  suit,  saying:  “I  have 
considered  this  case,  and  I am  of  opinion  that 
there  is  no  evidence  of  negligence  on  the  part  of 
tho  defendants.  No  doubt  the  simple  fact  of  tho 
baskets  of  nuts  arriving  damaged  is  a fact  from 
which  some  kind  of  negligence  may  be  inferred, 
but  that  fact  is  easily  accounted  for  by  tho  rolling 
of  tho  vessel  in  heavy  weather,  and  is  in  fact 
accounted  for  that  way.  It  was  proved  that  the 
wino  had  escaped  from  the  casks — from  the  tops  of 
the  casks  and  tho  seams,  and  it  was  proved  that 
the  vessel  had  been  subjected  to  heavy  weather ; 
and  I assume  that  tho  wine  stains  were  caused  by 
that  leakage,  and  were  the  result  of  heavy  weather. 
Then,  it  was  contended  that  they  were  not  pro- 
perly stowed.  It  might  have  been  that  tho  wine 
might  havo  been  kept  separate  from  tho  nuts.  Tho 
wine  might  have  been  put  in  ono  part  of  the  ship, 
and  the  nuts  in  another,  and,  had  that  been  so,  of 
course  it  would  have  been  negligence— but  it  was 
proved  to  mo  that  they  were  stowed  in  the  ordi- 
nary way — and  if  that  is  the  ordinary  way  of 
stowage,  I must  assume  it  to  bo  a mode  of  stowage 
which  is  approved  of,  aud  which  is  generally  found 
sufficient.  That  being  so,  I cannot  infer  any  neg- 
ligence in  the  mode  of  stowage.  But,  even  sup- 
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posing  there  had  been,  there  is  another  point  which 
would  havo  been  a good  answer  to  any  negligence, 
which  is  this,  that  in  the  express  provisions  of  the 
charter-party  the  cargo  wqb  to  be  stowed  by  the 
charterers’  stevedore,  although  the  owner  was  to 
pay  for  it.  I do  not  think  that  the  simple  fact  of 
the  owner  having  to  pay  the  stowing  would  relieve 
the  charterers  from  the  risk  they  incurred  by  un- 
dertaking the  stowing  of  them.  If,  for  instance, 
they  had  employed  a stevedore  who  knew  nothing 
whatever  about  hiB  duty,  and  ho  insisted  upon 
stowing  tbo  goods  in  a way  to  which  the  master 
objected  and  failed  to  prevent,  1 apprehend  that  the 
simple  fact  that  they  had  been  stowed  by  the  char- 
terer in  that  particular  way  would  have  been  a very 
good  answer  to  any  objection  that  they  were  im- 
properly stowed.  The  consequence  is,  that  I find 
as  a fact  that  the  mischief  complained  of — the  da- 
mage which  was  complained  of— resulted  from  the 
perils  of  the  sea.” 

A decree  having  bepn  made  in  accordance  with 
this  judgment,  the  plaintiff  appealed  to  the  High 
Court  of  Admiralty. 

Grantham,  for  tho  appellants. — The  decision 
that  tho  damage  arose  from  perils  of  the  seas  is 
erroneous,  because  it  was  proved  than  there  were 
no  extraordinary  perils  affecting  the  ship  and 
cargo.  “ Straining  ” is  an  ordinary  peril  which 
every  ship  must  undergo,  and  which  is  contem- 
plated by  a shipowner  as  one  of  the  contingencies 
of  every  voyage,  and  it  is  a contingency  against 
which  the  shipowner  is  bound  to  provide.  In 
this  case  tho  master  should  have  provided  proper 
dunnage  to  separate  the  wine  from  tho  nuts,  and 
so  have  taken  on  ordinary  precaution  against  an 
ordinary  peril.  The  neglect  to  provido  dunnage 
is  a breach  of  duty  on  tho  part  of  tho  shipowner 
for  which  ho  is  responsible.  Under  tho  charter- 
party  the  shipowner  is  responsible  for  proper 
stowage,  and  if  ho  neglects  to  provide  sufficient 
dunnage  to  protect  tho  bags  of  nuts,  he  is  liable 
for  any  damage  arising  to  them  by  leakage  of  tho 
casks,  “ leakago  ” not  being  a peril,  and  excepted 
either  by  tbe  charter-party  or  the  bill  of  lading. 
There  arc  two  questions  in  the  case ; first,  whether 
the  damage  was  occasioned  by  tho  perils  of  the 
sea,  and  I submit  it  was  not  in  the  real  sense  of 
that  exception;  secondly, whether,  even  supposing 
perils  of  the  sea  to  have  been  the  proximate  cause, 
the  injury  might  not  havo  been  avoided  by  the 
observance  of  the  shipowner's  duty  to  stow  pro- 
perly ; and  I submit  that  the  latter  question  must 
be  answered  in  my  favour.  The  duty  of  a master 
to  stow  cargo  properly  is  not  put  an  end  to  because 
the  charterers  have  power  to  appoint  their  own 
stevedore.  There  is  no  demise  of  the  ship,  and 
the  master,  as  agent  for  the  shipowners,  remains 
responsible,  and  the  defendants  are  consequently 
liable  in  this  suit. 

The  Anglo  African  Company  (Limited)  v.  Lamzcd, 
2 Mar.  Law  Can.  O.  8.309; 

Sandcman  y.  Scurr,  L.  Rep.  2 Q.  B.  80 ; 2 Mar.  Law 
Can.  O.  8.  446; 

Aliton  r.  Herring , 11  Ex.  822. 

It.  E.  Webster,  for  the  respondents. — There  is 
abundant  evidence  in  the  case  to  show  that  the 
damago  was  such  ns  might,  and  in  all  probability 
was,  caused  by  perils  of  the  sea,  and  that  there  were 
such  perils  is  shown  by  the  log-book  put  in  by  the 
plaintiffs.  [Sir  R.  P hjllimore. — You  need  not 
press  that  point.  I am  satisfied  that  the  finding 
of  the  court  below  on  that  head  is  correct.] 


Secondly,  even  if  tho  stowage  was  improper, 
the  shipowners  aro  not  responsible,  by  reason  of 
tho  charter-party,  which  makes  tho  stevedore  who 
stowed  tho  cargo  tho  agent  of  tbo  charterers,  and 
not  of  tho  shipowners:  (Blflkie  v.  Stembridye,  0 
C.  B.,  N.  S..  8t>4;  28  L.  J.  333,  0.  P.)  If,  then,  the 
shipowner  is  not  responsible  for  the  stowage,  it 
cannot  be  said  that  the  shipowner  is  responsible 
for  damage  occasioned  by  an  ordinary  peril  as 
distinguished  from  extraordinary  perils.  " Strain- 
ing ” may  be  ordinarily  met  with  in  a voyage,  but 
if  it  occasions  injury  in  consequence  of  the  neglect 
of  a person  for  whom  the  master  is  not  responsible, 
the  shipowners  aro  excused : 

Davidson  v.  Harvard,  19  L.  T.  Rep.  N.  S.  782; 

L.  Rep.  4 C.  P.  117 ; 3 Mar.  Law  Cm.  0.  S.  207. 

Grantham,  in  reply. 

Sir  It.  Philltmohe. — This  is  an  appeal  from  tho 
City  of  London  Court  in  a cause  of  damage  to 
cargo.  The  appellants  complain  that  certain  nuts 
which  were  put  on  board  the  Catherine  Chalmers 
at  Tarragona  arrived  in  a damaged  stato  in  Lon- 
don, at  her  place  of  destination,  and  they  contend 
that  tho  burden  of  proof  lies  upon  tho  other  side, 
to  show  that  this  damage  was  in  consequence  of 
tho  excepted  perils  in  tho  charter-party  and  in  the 
bills  of  lading,  the  excepted  perils  being  perils  of 
tho  sea.  Now  it  has  been  rightly,  ns  I think, 
argued  by  the  learned  counsel  for  the  respondents, 
that  there  ore  two  questions  of  fnct  and  one  of  law. 
I should  observe,  before  I go  to  that,  that  the  ques- 
tions argued  before  tho  learned  judge  of  the  court 
below  were  more  in  number  than  those  which 
have  been  submitted  to  me ; for  tho  main  question, 
and  in  effect  tho  only  question  of  fact  which  i havo 
to  decide,  by  the  consent  of  both  parties,  is. 
whether,  within  the  circumstances  proved  in  the 
case,  the  nuts  were  damaged  by  the  perils  of  tho 
sea  or  not,  and  if  they  were  damaged  by  the  perils 
of  the  sea,  there  still  remains  the  further  Question 
— and  this  is  a question  of  mixed  law  and  fact — 
whethor  tho  nuts  were  not  originally  so  put  on 
board  this  vessel  as  to  render  them  properly  liable 
to  such  damago  ns  resulted  to  them  ? I am  quite 
clear  myself  upon  the  questions  of  fact.  I am  of 
opinion,  upon  tho  evidence  beforo  me — which  is 
really,  as  is  commonly  said,  all  on  one  side — that 
the  damage  in  this  case  was  caused  by  tho  perils 
of  the  sen,  nnd  I say  so  alter  having  looked  at  tho 
entries  in  tho  log  hook.  I havo  no  doubt,  taking 
those  entries  nnd  the  evidence  of  tbe  witnesses, 
that  tho  right  conclusion  to  como  to  is,  that  tho 
damage  was  caused  by  the  perils  of  tho  sea.  I am 
unable  to  draw  the  distinction  forced  upon  me 
between  ordinary  and  extraordinary  penis.  In 
truth,  it  may  be  said  that  the  way  in  which  tho 
cargo  was  stored  was  more  or  loss  a cause  of  tho 
damage ; but  I am  of  opinion  that  the  evidence 
shows  that,  the  cargo  was  stowed  in  tho  ordinary 
way,  and  if  the  bad  weather  had  not  occurred,  and 
the  straining  had  not  taken  place,  the  cargo  would, 
I think)  have  arrived  without  damage,  and,  conse- 
quently, the  proximate  cause  of  tho  damage  must 
bo  taken  to  Lave  been  tho  perils  of  the  seas. 

Then  there  remains  the  question  of  law,  whether 
the  nuts  and  the  wine  were  not  allowed  to  be  placed 
in  sueh  improper  proximity  by  the  master  of  tho. 
vessel  as  to  render  him  liable  lor  the  damage  that 
ensued,  from  the  wine  oozing  through  the  bung- 
holes  nnd  the  casks  leaking  and  injuring  the  nut*. 
I think  the  case  of  Blakie  v.  Slembridgs  (<i  C.  li . 
2T.  S.,  804 ; 28  L.  J.  320,  C.  P.),  which  was  referred 


000 


Maritime  Law  cases. 


Adsi.] 


The  Ciiasca. 


[Adm. 


*o.  was  very  much  in  point  in  this  case,  if  the  facts 
l ring  it  within  the  proposition  of  law  (here  laid 
down.  1 think  the  tacts  of  this  case  do  bring  it 
within  the  case  cited.  That  is  an  a fortiori  case, 
because  thero  the  goods  were  put  on  board  a ship, 
winch  although  chartered,  was  put  up  ns  a general 
ship,  and  the  shippers  would  naturally  look  to  the 
master  as  being  responsible  for  proper  stowage ; 
but  it  was  held  that  the  master  was  not  liable  for 
negligence,  because  the  goods  had  been  put  on 
board  by  a stevedore  appointed  by  the  charterers. 
In  this  case  the  shin  was  not  a general  ship,  but 
carried  a cargo  wholly  belonging  to  the  plaintiffs, 
who  were  in  effect  the  charterers,  and  it  is  ad- 
mitted that  they,  os  shippers  and  charterers,  put 
on  board  the  wine  and  nuts  consigned  to  the  same 
consignee.  The  stevedore,  who  is  the  agent  of  the 
charterer  by  the  terms  of  the  charter-party,  had 
nu  empty  ship,  and  might  have  stowed  the  cargo 
as  he  thought  fit,  subject  only  to  the  master’s 
control  in  matters  affecting  the  safety  of  the  ship; 
yet  with  all  his  knowledge  on  the  subject,  the 
stevedore  deliberately  places  tho  wiue  and  nuts  in 
the  way  that  has  been  proved.  The  contract  may 
have  been  such  that  he  could  not  stow  them  in  any 
other  way,  but  still  it  is  a fact  that  ho  does  stow 
them  in  u position  from  which  dumage  ensues.  I 
entertain  no  doubt  in  my  own  mind  that,  in  point 
of  fact  and  in  point  of  law,  tho  case  has  been 
rightly  decided  in  tho  court  below,  and  I reject 
the  appeal  with  costs.  At  the  same  time,  as  it  has 
been  urged  upon  mo  that  it  is  a question  of  im- 
portance upon  the  principle  of  law,  I will  give 
icnvo  to  appeal,  in  order  that  the  question  of  law 
may  he  raised  and  decided. 

Solicitors  for  the  appellants,  Icicle**  and  Co. 

Solicitors  for  the  respondent,  Ingledew,  Ince, 
and  Greening. 


Saturday,  April  17, 1875. 

Tub  Ciiasca. 

Damage  to  cargo— Bill  of  lading — Perils  of  the  teas 
— Barratry . 

A shipowner  carrying  goods  under  a hill  of  lading , 
by  which  he  contracts  to  deliver  in  good  order  and 
condition,  certain  perils  excepted,  is  hound  to 
deliver  in  that  condition,  unless  prevented  by  those 
perils,  and  is  responsible  for  any  damage  to  goods 
occasioned  otherwise  than  by  those  perils. 

Injury  to  cargo  damaged  by  sea  wafer  during  a rav- 
age, in  consequence  of  the  barratrous  act  of  the 
crew  in  boring  holes  through  the  sides  of  the  ship 
for  the  purpose  of  scuttling  her,  is  not  a loss  by 
perils  of  the  seas,  within  the  meaning  of  the  usual 
exception  in  a bill  of  lading,  such  os  will  exempt 
the  shipowner  from  his  liability  for  the  damage 
under  his  contract  to  deliver  in  good  order  and 
condition. 

Even  if  such  a loss  would  come  within  the  meaning 
of  the  words,  "perils  of  the.  seas,”  in  a policy  of 
insurance,  it  is  not  included  in  those  words  as 
used  in  a bill  of  lading. 

Tuis  was  an  appeal  from  a docreo  of  the  Judge  of 
the  County  Court  of  Durham  (E.  J.  Meynell,  Esq.), 
bold-n  at  Sunderland. 

The  suit  was  instituted  in  rem  against  the  ship 
Chosen,  as  “ a claim  in  tort  in  respect  of  goods 
carried  in  the  said  ship,  and  a claim  arising  out  of 
an  agreement  made  in  rolation  to  the  us©  or  hire 
of  the  said  ship.”  An  appearance  was  entered  on 
behalf  of  the  owners  of  tne  ship. 


At  the  hearing  before  the  County  Court  Judge 
tho  following  facts  were  proved  : 

On  the  23rd  Jan.  1874,  a charter-party  was  en- 
tered into  at  San  Francisco  between  Henry  Pratt, 
tho  master  of  the  American  barque  Chascxt,  and  E. 
E.  Morgan  and  Sons,  of  San  Francisco,  by  which 
it  was  agreed  that  the  ship  should  proceed  to  Port- 
land, Oregon,  and  there  load  a cargo  of  wheat  and 
roceed  therewith  either  to  Liverpool  direct  or  to 
ork,  for  orders  to  be  given  there  oy  the  charterers 
or  their  agents  to  discharge  at  cither  a safe  jxirt 
in  the  United  Kingdom,  between  Havre  and  Ham- 
burgh inclusive,  at  charterer’s  option ; tho  master 
to  sign  bills  of  lading,  os  decided  by  the  charterers 
or  their  agents,  without  prejudice  to  the  charter- 
party,  but  at  no  less  rates.  Tho  barque,  accord- 
mgly,  proceeded  to  Portland,  Oregon,  and  there 
loaded  a cargo  of  wheat  from  the  charterer’s 
agents,  and  the  master  gavo  a bill  of  lading,  by 
which  he  acknowledged  tho  wheat  to  have  been 
shipped  in  good  order  by  E.  E.  Morgan  and  Sous, 
ami  undertook  to  deliver  the  same  “ in  the  like 
good  order  and  condition  at  tho  port  of  as  ordered 
at  Cork,  the  dangers  of  the  seas  and  fire  only  ex- 
cepted, unto  order  or  to  assigns,  ho  or  they  paying 
freight  for  the  said  wheat.”  When  the  wheat  was 
shipped,  the  barque  was  perfectly  sound,  and  was 
certified  by  a surveyor  appointed  under  the 
charter-party  as  “ suitable  for  carrying  a dry  and 
perishable  cargo  to  any  port  in  the  world.” 

The  barque  sailed  with  the  said  wheat  from 
Astoria,  at  the  month  of  the  Columbia  Kiver,  on 
the  21st  March  1874,  bound  for  Cork  for  orders. 

On  the  2nd  April,  whilst  on  tho  voyage,  it  was 
found  that  the  barque  was  making  water  rapidly, 
and  on  search  being  made  in  the  forehold  it  was 
discovered  that  holes  had  been  bored  through  the 
ship’s  sides  with  augers  below  the  water  line,  and 
that  tho  water  was  coming  in  rapidly.  As  soon  as 
possible  the  holes  were  plugged,  but  the  water 
came  in  for  several  hours.  Later  in  the  same 
month  there  was  a mutiny  on  board  the  ship,  and 
the  mutineers  (three  of  tho  crew)  were  seized  and 
put  in  irons,  and  whilst  in  confinement  they  con- 
fessed that  they  had  bored  the  holes  in  the  ship’s 
side.  The  ship  arrived  safely  at  Cork,  and  was 
thence  ordered  to  West  Hartlepool  to  discharge, 
and  arrived  there  on  tho  2bth  Aug.  1874. 

When  her  cargo  was  discharged,  it  was  found 
considerably  damaged  by  salt  water.  The  bill  of 
lading  had  been  indorsed  to  a Mr.  John  Kidd,  of 
Manchester,  who  was  admitted  to  be  tho  owner  of 
the  cargo  at  the  time  of  the  institution  of  the  suit, 
and  was  tho  plaintiff  therein. 

On  behalf  of  tho  defendants  it  was  shown  that 
the  ship  had  met  with  very  bad  weather,  and 
evidence  was  given  to  show  that  the  damage  was 
such  as  might  hare  resulted  from  straining. 

For  the  plaintiff  evidence  was  given  lo  show 
that  the  damaged  grain  was  in  such  parts  of  the 
ship  as  would  naturally  ho  traversed  by  water 
coming  into  tho  ship  by  tho  holes. 

On  behalf  of  tho  plaintiff  it  was  contended  that 
tho  damage  was  occasioned  by  acts  done  by  the 
crew  of  tho  defendants’  ship,  which  acts  were  not 
within  tho  excepted  perils,  and  for  which  acts  tho 
defendants  were  therefore  responsible. 

On  behalf  of  the  defendants  it  was  contended  that 
tho  cause  of  the  damage  was  tho  straining  of  the 
thip ; but  that  even  if  the  water  coining  in  through 
the  holes  had  damaged  the  cargo,  the  cause  thereof 
was  the  water  coming  into  tho  ship,  and  this  was 
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a peril  of  tho  scar,  although  the  original  act  was  a 
barratrous  act  of  the  crew. 

Tho  learned  County  Court  judge  dolivored  the 
following  judgment : — “ This  was  a suit  in  rein 
for  damage  to  a cargo  of  wheat.  By  the  bill  of 
lading  the  cargo,  which  was  stated  to  bo  shipped 
in  good  order  and  condition,  is  to  bo  delivered  in 
like  good  order  and  condition,  at  the  port  of  as  or- 
dered at  Cork,  the  dangers  of  the  seas  and  lire  only 
excepted.  The  ship  sailed  on  tho  22nd  March, 
from  tho  port  of  Astoria,  Oregon,  and  after  having 
accomplished  several  hundred  miles  of  her  voy- 
age, on  tho  2nd  April  it  was  discovered  that  tho 
ship  was  making  water.  Upon  examination  it  was 
found  that  holes  had  been  bored  in  tho  ship, 
through  which  the  water  came  in.  These  were 
plugged,  and  the  ship  proceeded  on  her  voyage. 
The  crow  appear  afterwards  to  have  confessed  that 
they  had  made  the  holes,  and  that  that  was  tho 
fact  is  admitted  on  both  sides.  Tho  ship  arrived 
at  Cork,  and  was  ordered  to  Hartlepool,  und  when 
the  cargo  was  discharged  it  was  discovered  that  it 
hod  been  partially  damaged  by  water,  and  I am 
satisfied  by  water  which  had  got  into  the  ship 
through  tho  holes  made  by  tho  crew.  Tho  ques- 
tion for  me  to  determine  is,  whether  the  owner  or 
tho  respondent  is  answerable  for  this  damage. 
Various  arguments  were  used,  and  cases  cited, 
upon  the  duties  of  bailees  and  carriers,  but  1 think 
it  is  not  necessary  to  consider  those  cases,  as  I in- 
timated at  the  hearing,  because  the  bill  of  lading 
is  a contract  which  tho  parties  have  ontcrcd  into 
and  by  which  they  are  bound,  and  wo  must  look  to 
that  document  to  see  what  the  defendant,  the  ship- 
owner, has  undertaken  to  do.  He  undertakes  to 
deliver  tho  cargo  in  good  order  and  condition  (tho 
dangers  of  the  seas  and  fire  only  excepted) ; unless 
then  he  can  bring  himBelf  within  those  exceptions, 
ho  is  liable.  That  raises  what  seems  tho  real 
question  in  tho  case — whether  the  damage  caused 
by  leakage,  such  leakago  being  caused  by  the  bar- 
ratrous act  of  the  crew,  is  a danger  of  tho  sea. 
There  seems  much  less  authority  on  tho  point  than 
we  would  have  expected  to  find.  Mr.  Young 
(plaintiff's  solicitor)  argued  it  was  not  a danger  or 
peril  of  tho  sea,  for  that  those  words  meant  danger 
from  without  the  ship.  It  may  be  said,  however, 
that  the  damage  was  caused  from  without,  viz., 
from  the  sea  coming  against  the  side  of  the  ship, 
although  it  would  not  have  caused  the  damage  but 
for  nn  act  within.  Mr.  Young  instanced  the  case 
of  Kay  v.  Wheeler  (16  L.  T.  Rep.  N.  S.  66;  L.  Rep. 

2 C.  F.  302 ; 2 Mar.  Law  Cas.  O.  S.  466),  in  which 
it  was  held  that  an  iujury  to  goods  on  board  by 
rats  was  not  a danger  of  the  sea.  There  is  another 
case  to  the  same  effect,  Laveroni  v.  Drury  (8  Ex. 
166 : 22  L.  J.  2,  Ex.),  in  which  Pollock,  C.B.,  and 
Alderson,  B.,  seemed  to  think  that  if  the  rats  had 
made  a hole  in  the  ship,  and  water  had  come  in 
and  damaged  the  cargo,  it  might  have  been  within 
the  exception,  Alderson,  B.,  adding,  a rat  making 
a hole  in  a ship  may  be  tho  same  thing  as  if  a 
sailor  made  one.  This  is  not  an  express  decision, 
but  it  appears  to  have  been  tho  opinion  of  two  emi- 
nent judges.  Mr.  Brown  (defendant's  solicitor) 
cited  tho  caso  of  Blyih  v.  Shepherd  (9  M.  & W.  763), 
which,  though  not  an  express  authority,  is  in  the 
defendant's  favour.  It  turned  on  a point  of  plead- 
ing. A declaration  on  a policy  of  insurance  con- 
tained two  counts,  one  charging  a loss  by  barratry 
the  other  by  perils  of  the  sea;  both  were  not 
allowed,  the  real  reason,  however,  being  that  it  was 


contrary  to  the  rule  prohibiting  two  counts  on  tho 
same  policy.  But  tho  court  expressed  an  opinion 
that  a loss  by  barratry  might  bo  described  as  a 
loss  by  perils  of  tho  sea.  In  the  caso  of  Ileyman v. 
Parish  (2  Camp.  140)  Lord  Ellenborough  expressed 
a similar  opinion.  Those  are  the  only  cases  1 have 
been  able  to  find  on  the  point,  and  they  are  all 
favourable  to  tho  defendant's  contention.  I think, 
therefore,  I must  hold  that  the  damage  was  occa- 
sioned by  a danger  of  tho  sea  within  the  exception 
in  the  bill  of  lading.  Mr.  Young  also  contended 
that,  after  discovering  tho  leak,  the  captain  should 
bare  put  back  to  Portland  and  discharged  tho 
cargo,  as  he  admitted  ho  thought  it  might  have 
sustained  damage.  No  authority  was  cited  for 
this  contention.  No  doubt  it  was  held  in  JForm* 
v.  Story  (25  L.  J.  1,  Ex),  that  if  a vessel  becomes 
unseawortby  during  a voy.ige,  and  tho  master 
having  tho  opportunity  of  repairing  neglects  to  do 
so,  and  the  cargo  afterwards  suffers  from  perils  of 
tho  sea  in  consequence  of  such  nonrepair,  the 
owner  is  liable.  That,  howover,  is  a much  stronger 
case;  hero  the  leak  was  at  once  stopped.  Tho 
master  is  bound  to  do  the  best  he  can  for  both 
the  ship  and  the  cargo,  and  he  must  exerciso  his 
discretion.  I do  not  see  anything  in  this  case  to 
lead  me  to  think  he  did  wrong,  or  did  not  exercise 
a proper  discretion  in  proceeding  on  his  voyage. 
Mr.  Young  finally  contended,  that  although  the 
owner  might  not  bo  personally  liable,  yet  tho  ship 
might  bo  so  under  sect.  2,  subsect.  1,  of  the  Act  of 
1869,  under  the  words  * any  claim  in  tort  in 
respect  of  goods.’  I cannot  agree  in  that 
argument,  and  think  the  Legislature  could  not 
have  intended  to  ranko  the  respondent  liablo 
for  that  for  which  its  owner  could  not  be  answer- 
able. My  judgment  is,  therefore,  for  the  defen- 
dants.” 

A decree  was  entered  for  the  defendants,  with 
costs,  in  accordance  with  the  above  judgment,  and 
from  this  decree  the  plaintiff  appealed. 

Cohen , Q.C.  (27.  D.Waiv  with  him)  for  the  uppcl- 
lant  (plaintiff). — I submit  that  the  judgment  below 
is  erroneous,  boenuso  it  holds  that  barratry  comes 
within  “ perils  of  the  seas” : although  it  may  be 
covered  by  perils  of  tho  seas  in  a policy  of  mnrino 
insurance,  it  is  not  covered  in  a bill  of  lading. 

“ Perils  of  tho  seas,”  in  a bill  of  lading,  does  not 
even  include  tho  negligence  of  a master  and  crew. 
In  Lloyd  v.  The  General  Iron  Screw  Collier  Com- 
pany ( Limited ) (10  L.  T.  Rep.  N.  S.  580;  33  L.  J. 
269,  Ex. ; 2 Mar.  Law  Cas.  0.  S.  32),  it  was  held 
that  an  exception  in  a bill  of  lading,  of  “ accidents 
or  damage  of  the  seas,  rivers,  and  steam  naviga- 
tion of  whatever  nature  or  kind  soever,”  does  not 
protect  the  shipowner  from  liability  for  damage 
arising  from  a collision  caused  by  the  gross  negli- 
gence of  the  ship's  master  and  crew ; and  in  that 
caso  Pollock,  C.B.,  says : “ It  is  perfectly  well 
known  that  there  is  a distinction  between  a marine 
policy  on  n ship  or  goods  and  an  ordinary  insu- 
rance against  fire.  If  a man  insures  his  house,  and 
goes  homo  in  a state  such  as  not  to  know  what  he 
is  about,  and  in  that  condition  sets  bis  house  ou 
fire,  ho  is  as  much  entitled  to  recover  tho  damage 
so  done  as  if  he  had  gone  to  bed  as  sober  as  a 
judge.  But  in  the  case  of  a marine  policy  of 
assurance,  it  has  been  decided  that  if  the  loss  has 
been  occasioned  directly  by  tho  gross  negligence 
of  the  master  and  mariners,  and  it  is  not  a case 
withiu  the  excepted  perils,  the  owners  are  liable ;” 
and  Bramwell,  13.,  said  that  14  perils  of  the  seas  ” 
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were  inevitable  accidents,  and  not  events  which 
might  be  avoided  by  care  and  prudence.  The  real 
cause  of  loss  in  the  present  case  was  the  net  of  the 
crew  in  boring  holes  in  the  ship's  side,  and  although 
tho  damage  was  dono  by  water,  the  original  cause 
is  that  which  must  be  taken  into  account.  In 
Ionidcs  v.  The  Universal  Marine  Insurance  Company 
(8  L.  T.  Rep.  N.  S.  705 ; 32  L.  J.  170,  Ex. ; 1 Mnr. 
Law  Cas.  O.  S.  353)  it  was  held  that  if  goods  are 
reduced  to  such  a state  by  perils  of  the  seas  ns 
that  there  is  no  hope  of  recovery,  but  while  they 
still  exist  in  specio,  they  aro  nominally  tnken  pos- 
session of  by  persons  in  the  military  service  of  a 
belligerent  state,  this  is  a loss  by  perils  of  the  seas 
and  not  by  enpturo ; that  is  to  say,  that,  if  damnge 
naturally  results  frem  an  act  done,  it  must  bo  con- 
sidered os  occasioned  by  that  act  and  not  by  tho 
consequences  of  that  act.  A shipowner  is  liablo 
for  the  wrongful  and  barratrous  acts  of  his  crew, 
unless  those  acts  arc  excepted  in  his  bill  of  lading. 
The  damage  in  tho  present  case  was  occasioned  by 
barratry,  which  is  not  excepted  in  tlio  bill  of 
lading, and  the  shipowner  is  therefore  liable*.  (Kay 
v.  Wheeler,  16  L.  T.  Rep.  N.  8. 66 ; L.  Rep.  2 C.  P. 
302  ; 2 Mar.  Law  Cas.  0.  S.  466).  A shipowner  has 
all  tho  liability  of  a common  carrier,  and  is  liable  for 
any  losses  except  such  as  ore  occasioned  by  the  act 
of  Clod  or  the  Queen’s  enemies.  unless  he  limits 
his  liability  by  special  contract : ( The  Liver  Alkali 
Company  v.  Jo hurnn , ante,  vol.  1,  p.  380;  vol.  2, 
p.  352;  26  L.  T.  Rep.  N.  S.  805;  31  L.  T.  Rep. 
N.  S.  95;  L.  Rep.  7 Lx.  267;  L.  Rep.  9 C.  P.  338). 
Here  tho  shipowner  has  only  limited  his  liability 
in  case  of  damage  from  perils  of  the  sea  and  fire, 
whilst  the  damage  was  occasioned  by  tho  barratry 
of  tho  crew;  his  liabilit)'  therefore  remains. 

Miltcard,  Q.C.  (F.  C . Clarkson  with  him)  for  the 
respondent  (defendant). — The  case  of  The.  Liver 
Alkali  Works  v.  Johnson  is  distinguishable,  because 
in  that  case  there  was  no  contract  at  all,  except  at 
common  law,  and  moreover  it  was  not  a maritime 
contract.  Further,  this  is  an  American  ship,  and 
tho  English  common  law  cannot  be  applied  unless 
it  has  wen  shown  to  bo  applicable.  It  has  never 
been  really  established  that  the  owner  of  a sea- 
going ship  is  a common  carrier:  (77»c  Duero,  22 
L.  T.  Rep.  N.  S.  37;  3 Mar.  Law  Cas,  O.  S. 
351.)  They  are  not  bound  to  carry  all  goods 
that  are  brought  to  them.  If  that  be  so,  then, 
in  order  to  show  their  liability  ns  common  car- 
riers, it  would  be  necessary  to  give  evidence 
nB  to  tbeir  liability  as  common  carriers  for  the 
goods  they  do  accept.  It  must  bo  shown  that 
there  is  a custom  by  which  the  liability  of  common 
carriers  is  imposed  npon  them,  and  such  a custom 
would  be  a maritime  custom.  But  then  there  is 
no  such  general  maritime  custom,  aud  therefore  no 
liability  as  common  carriers.  The  question  is 
then  reduced  entirely  to  the  meaning  of  the  con- 
tract in  tho  bill  of  lading  contained,  and  whether 
barratry  is  or  is  not  a peril  of  the  sea.  In  The 
Freedom  (anle,  vol.  1,  pp.  28,  136  ; 21  L.  T.  Rep. 
N.  S.  452 , L.  Rep.  3 P.  C.  594)  it  is  Paid,  “The 
words  in  the  bills  of  lading,  * dangers  of  the  seas,’ 
must  of  course  be  taken  in  tho  sense  in  which  they 
are  used  in  a policy  of  insurance.  It  is  n settled 
rnlo  of  the  law  of  insurance  not  to  go  into  distinct 
cases,  but  to  look  exclusively  to  the  immediate 
and  proximate  cause  of  the  loss.”  And  in  Dudgeon 
v.  Pembroke  (ante  p.  323;  31  L.  T.  Rep.  N,  S. 
31  ; L.  Rep.  9 Q.  B.  581)  it  is  distinctly 
laid  down  that,  in  the  case  of  loss  by  perils  of 


the  sea,  the  proximnte  and  not  the  remote  cause 
of  loss  must  bo  regarded.  Here  tho  proximate 
cause  was  not  the  act  of  the  crew,  but  damage  by 
sea  water,  which  is  a peril  of  tho  seas.  But  even 
if  the  act  of  barratry  be  considered  the  proximate 
cause,  it  is  an  act  for  which  tho  shipowner  is  not 
responsible.  In  Lloi/d  v.  The  General  Iron  Screw 
Collier  Company  ( ubi  sup.)  the  act  of  negligence 
was  committed  within  the  scope  of  the  authority 
of  the  roaster  and  crew ; it  was  a case  of  collision, 
and  the  chargo  was  negligent  navigation.  Here 
the  act  is  wholly  out  of  the  scope  of  the  authority 
of  tho  crew,  and  a principal  cannot  be  liable  for 
any  wrongful  act  on  tho  part  of  his  agent  com- 
mitted beyond  tho  scope  of  the  agent's  authority : 
Story  on  Agency,  p.  295. 

Cohen,  Q.G.,  in  reply. — The  shipowner  has  en- 
tered into  a specific  contract  to  deliver  safely, 
unless  ho  is  prevented  by  certain  excepted  perils 
named  in  the  bill  of  lading.  Ho  has  not  been 
prevented  by  these  perils,  but  by  a wrongful  act 
.on  the  part  of  the  crew.  Ho  is  therefore  respon- 
sible. 

Sir  R.  Pmi.UMOUE.— This  is  an  appeal  from  the 
judgment  of  the  learned  judge  of  the  County  Court 
of  Durham,  in  a suit  before  him,  which  was  a suit 
for  damage  done  to  a cargo  of  wheat. 

The  evidence  established  that  the  dam  ago  resulted 
from  tho  barratrous  act  of  the  crew  of  the  Chasca 
in  boring  holes  in  tho  bottom  of  the  vessel,  through 
which  the  water  came  and  injured  the  wheat. 

Tho  question  which  the  learned  judge  had  to  de- 
termine, and  from  which  an  appeal  has  been 
brought,  was  n question  simply  of  lavr,  namely, 
whether  such  a barratrous  act  as  that  was  aH  ex- 
cepted peril  of  the  sea,  because  in  this  case  there 
was  a bill  of  lading  in  the  following  words: 
“ Shipped  in  good  order  and  condition  by  E.  E. 
Morgan  and  Sons,  on  board  the  American  barque 
Clio  sea,  whereof  Henry  Pratt  is  master,  now  lying 
at  the  port  of  Portland,  Oregon,  and  bound  for 
Cork  for  orders,  to  say  16,050  sacks  of  wheat,  con- 
tainingl,994,2561ba.,  being  marked  and  numbered  in 
tho  margin,  and  nro  to  bo  delivered  in  like 
good  order  and  condition  at  the  port  of  , as  or- 
dered nt  Cork,  tho  dangers  of  the  seas  and  fire 
only  excepted and  therefore,  as  this  was  not  a 
dnnger  by  fire,  the  only  question  is,  whether  it 
falls  within  tho  category  of  excepted  “ dangers  of 
tho  seas.”  The  learned  judge  camo  to  tho  conclu- 
sion that  it  did,  after  having  an  argument  ad- 
dressed to  him  by  counsel,  founding  nis  opinion 
npon  the  presumed  falso  analogy  in  cases  of 
policies  of  insurance  to  cases  depending  on  the 
contracts  contained  in  bills  of  lading. 

Now,  tho  first  question  of  law  which  tho  court 
has  to  decide  is  this ; is  the  court  entitled  to  look 
nt  tho  real  cause,  the  causa  remota , or  must  it  con- 
fine its  attention  to  the  proximate  cause,  just  as  in 
a policy  of  insurance  ? Tho  real  enuso  the  court  is, 
in  my  judgment,  entitled  to  look  at. 

The  only  enso  cited  to  tho  contrary  is  The  Freedom 
(ubi  sup.),  where  the  learned  judge  who  delivered 
tho  judgment  of  their  Lordships  says : “ The 
words  in  the  bill  of  lading,  ‘dangers  of  tho  seas,’ 
must,  of  course,  be  taken  in  the  sense  in  which 
they  are  used  in  a policy  of  insurance.  It  is  a 
settled  rule  of  the  law  of  insurance  not  to  go  into 
distinct  causes,  but  to  look  exclusively  to  tne  im- 
mediate or  proximate  cause  of  the  loss.'*  Now, 
that  is  a dictum  in  no  way  necessary  for  tho  judi- 
cial conclusion  at  which  their  Lordships  arrived ; 
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and  I say,  without  hesitation,  that  in  my  judgment 
it  was  an  erroneous  dictum,  that  must  have  fallen 
inadvertently  from  the  judge  who  delivered  the 
sentence.  It  must  have  been  an  erroneous  dictum, 
because  the  facts  of  that  case,  and  others  of  the 
same  kind  decided  by  the  Privy  Council  at  tho 
xamo  period,  all  proceeded  upon  tho  hypothesis 
that  a loss  occasioned  by  negligence  was  a loss 
which  was  not  excepted  bv  tho  exception  of  “perils 
of  the  sea  ” in  a bill  of  lading.  I say,  then,  that  if 
losses  occasioned  by  negligence  are  nob  within  tho 
exception  of  “ perils  of  the  seas”  losses  occasioned 
by  barratry,  are  a fortiori  not  within  it.  Not  only' 
then,  is  there  a variance  with  the  cases  and  the 
decision  itself,  but  a variance  with  other  cases. 
First,  tho  case  of  Lloyd  v.  The  General  Iron  Screw 
Collier  Company  (Limited),  in  which  it  is  said 
by  Pollock,  C.B. : “ Wo  are  all  agreed  that  tho 
plaintiff  is  entitled  to  onr  judgment.  Tho  decla- 
ration distinctly  discloses  the  cause  of  tho  accident. 
It  acts  out  the  bill  of  lading,  from  which  certain 
common  perils  are  excepted,  including  barratry  of 
the  masters  and  mariners,  but  not  gross  negli- 
gence or  improper  conduct  short  of  barratry. 
Then  to  the  defendant's  pica,  that  they  wero  pre- 
vented from  carrying  the  goods  by  tho  perils  ex- 
cepted, tho  plaintiff,  to  prevent  any  mistake, 
replica  that  the  supposed  perils  wore  incurred  by 
and  through  the  gross  negligence,  mismanagement  , 
and  improper  conduct  of  tho  defendants’  servants, 
and  not,  otherwise.  The  opinions  handed  down  to 
us  by  tlioso  who  have  discussed  theso  matters,  and 
the  decided  cases,  clearly  establish  the  proposition 
that  in  cases  of  this  sort  wo  are  to  look,  not  at 
the  causa  proximo. , but  at  tho  real  cause  of  the 
loss.  Here,  therefore,  if  tho  direct  negligence  of 
the  master  and  mariners  should  turn  out  to  be  tho 
cause  of  the  loss,  the  plaintiff  is  entitled  to  recover, 
notwithstanding  the  exception  in  the  bill  of 
lading.”  In  the  case  of  Grill  v.  The  General  Iron 
Screw  Collier  Company , decided  in  1864  by  a judge 
whose  opinions  are  always  cited  with  the  highest 
respect  in  every  court  of  justice,  tho  late  Mr.  Justice 
Willcs  says:  “As,  however,  reference  has  been 
made  to  cases  on  policies  of  insurance,  and  the  in- 
terpretation that  nas  been  given  to  them,  I may 
say  that  a policy  of  insurance  is  an  absolute  con- 
tract of  indemnity  from  loss  by  perils  of  tho  sea, 
and  it  is  only  necessary  to  see  whether  the  loss 
comes  within  the  terms  of  tho  contract,  and  is 
caused  by  perils  of  tho  hcu.  The  fact  that  a loss 
is  partly  caused  by  things  not  distinctly  perils  of 
the  sea  does  not  prevent  it  coming  within  the  con- 
tract. In  the  case  of  a bill  of  lading  it  is  different, 
because  there  the  contract  is  to  carry  with  reason- 
able care,  unless  prevented  by  the  excepted  perils.” 

I am,  therefore,  of  opinion  that  tho  dictum  cited 
from  the  case  of  The  Freedom  cannot  be  put  forward 
with  any  force  as  an  authority  that  tho  court 
should  derive  the  law  as  to  bills  of  lading  from 
the  law  as  to  policies  of  insurance. 

Tho  next  question  is  one  of  fact,  and  I have 
anticipated  tho  opinion  of  the  court  by  saying  that 
it  seems  to  have  been  admitted  that  it  was  the 
boring  of  the  holes  in  tho  bottom  of  the  vessel  by 
tho  barratrous  act  of  the  crew. 

Now,  tho  third  question  is  one  of  law.  Was 
this  barratrous  net  a peril  of  the  sA?  I havo 
no  hesitation  in  arriving  at  the  conclusion  to 
which  common  sense,  as  well  as  all  the  interests 
of  navigation,  seem  to  render  it  desirable  for  the 
court  to  arrive,  namely,  that  an  act  of  this  kind  is 


not  a peril  of  the  sea,  and,  on  the  authority  of  the 
cases  and  on  principle  I am  constrained  to  reverse 
tho  sentence  of  the  court  below,  and  to  pronounce 
in  favour  of  tho  respondent,  with  costs. 

Solicitors  for  the  appellants,  Pritchard  and  Sons, 
agents  for  Bateson  and  Co.,  Liverpool. 

Solicitor  for  the  defendants,  Thomas  Cooper, 
agent  for  B.  Brown  and  Son,  Sundorland. 


Dec.  10, 1874,  and  June  8, 1875. 

The  Turliaxi. 

Necessaries — Material  men — Mortgagee  — Maritime 
lien — Priority — Practice — Transfer  from  County 
Court — Reference  to  registrar  and  merchants — 
Ship  under  arrest  of  High  Court — Subsequent 
arrest  by  County  Court. 

An  advance  of  freight  to  enable  a master  to  pay  his 
ship's  disbursements  before  sailing  does  not  give 
the  charterer  a claim  against  the  ship,  which  will 
take  precedence  of  the  claim  of  a nwrtgagee  ; nor 
does  an  advance  for  a similar  purpose  made  by  an 
insurance  company. 

Where  it  is  necessary  that  a wooden  ship  bound 
upon  a particular  voyage  should  be  coppered,  the 
coppering  is  a “ necessary  for  the  voyage which 
gives  the  material  man  doing  the  work  to  a foreign 
ship,  upon  the  orders  of  the  master,  a maritime 
lien . 

Where  causes  of  necessaries  and  wages  had  been 
instituted  against  a ship  in  the  nigh  Court,  and 
other  causes  of  necessaries  in  a County  Court 
against  the  same  ship , and  the  litter  had  been 
transferred  after  decree  made  to  the  High  Court 
for  the  purpose  of  enforcing  the  decrees,  the  ship 
being  under  the  arrest  of  the  High  Court,  the  latter 
court  ordered  all  the  causes  to  be  referred  to  the 
registrar  and  merchants  to  report  the  aniount  due 
thereon. 

Semhle,  that  where  a ship  is  under  the  arrest  of  the 
High  Court,  and  causes  are  also  instituted  in  the 
County  Court  against  the  ship,  she  should  not  bo 
arrested  by  the  County  Court,  as  it  is  not  probable 
that  the  ship  will  be  removed  out  of  the  jurisdiction 
of  the  County  Court  without  satisfaction  of  the 
plaintiff's  several  claims,  within  the  meaning  of 
the  County  Courts  Admiralty  Jurisdiction  Act 
1808,  sect.  22. 

Several  suits  wero  instituted  in  rem  against  the 
Greek  brig  Turliani,  in  the  High  Conrt  and  in  tho 
County  Court  of  Northumberland,  holdeu  at  New- 
castle. 

No.  6877  was  a case  of  necessaries  instituted  in 
the  High  Court  on  the  23rd  May  1874,  on  behalf  of 
Ernesto  Rodinis,  ship  chandler  and  merchant.  The 
claim  mode  in  this  cause  will  be  found  set  out  in 
the  first  schedule  to  tho  registrar’s  report  (post). 
The  ship  was  arrested  in  this  suit  by  the  marshal, 
and  remained  nndcr  arrest  till  tho  claim  was 
on  the  30th  June  pronounced  for,  and  the  vessel 
was  sold  by  an  order  of  the  court.  An  appearance 
was,  on  tho  10th  Dec.,  subsequently  entered  in  this 
cause  by  Dome  trio  Vafiadachi,  a mortgagee  of  the 
ship,  as  defendant. 

No.  <>803  was  a cause  of  necessaries,  instituted 
on  behalf  of  George  Varuakiottes,  shipbrokcr,  in 
the  County  Conrt  of  Northumberland,  holden  at 
Newcastle,  hut  transferred  before  proceedings  to 
the  High  Court,  by  order  of  tho  latter  court.  The 
claim  mado  iu  this  case  will  bo  found  set  out  in 
the  second  schedule  to  the  registrar's  report  (po*f)> 
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and  was  pronounced  for  on  the  8th  July  1874,  with- 
out prejudice  to  other  claims.  An  appearance  was 
also  entered  in  this  suit  by  the  mortgagee  on  the 
10th  Dec. 

No.  6895  was  a cause  of  necessaries  instituted  in 
the  High  Court  on  behalf  of  Thomas  Grieve,  hard- 
wareman.  This  claim  appears  on  schedule  3 to 
the  registrar's  report,  ana  was  on  the  14th  July 
1874  pronounced  for  without  prejudice  to  other 
claims.  An  appearance  was  also  entered  in  this 
suit  by  the  mortgagee  on  the  10th  Dec. 

No.  6911  was  a cause  of  necessaries  (so  called) 
instituted  on  behalf  of  Felice  Bruma  and  others. 
This  caso  was  originally  instituted  in  the  County 
Court  of  Northumberland,  holden  at  Newcastle, 
against  the  ship  in  rem,  to  recover  on  advance  of 
1451.,  made  at  North  Shields  upon  the  security  of 
an  instrument  in  the  following  terms : 

I,  the  undersigned,  Zani  Cambani,  masttr  of  the  Greek 
brig  7‘uriiam,  acknowledge  to  have  received  as  a loan 
from  Mcpars.  Bruma,  Villa,  and  Schiaffino,  on  account  of 
the  Casa  Marittimu  of  Genoa,  the  sum  of  14£/..fortho 
last  expenses  necessary  for  the  continuation  of  my  present 
voyage  from  North  Shield#  to  Buenos  Ayres,  binding 
myself  to  pay  the  said  sum  to  the  order  of  the  Cana 
Jfarittima  fifteen  days  after  my  arrival : and  for  the  paid 
nuin  I bind  the  freight  and  the  ship.  In  faith  of  which 
1 have  signed  the  present  document  in  duplicate,  one 
taking  effect,  the  other  to  be  void. 

Done  at  North  Shields,  14th  April  1871. 

(Signed)  Zani  Casuani,  Master. 

The  ship  wns  arrested  in  this  suit  by  the  County 
Court  on  tlio  usual  affidavit  that  she  was  about  to 
leave  the  jurisdiction  ; at  the  time  of  such  arrest 
she  was  already  under  arrest  by  the  High  Court,  in 
cause  No.  6893.  No  appearance  wns  entered  iu 
the  County  Court,  and  the  plaintiffs  obtained  a 
decree  for  the  amount  claimed.  After  this  decree 
the  causo  was,  on  the  application  of  the  plaintiffs, 
transferred,  on  the  1st  July  1874,  to  the  High 
Court,  in  order  that  they  might  be  able  to  enforce 
their  judgment  against  the  ship,  which  was  under 
the  arrcRt.  of  the  High  Court.  An  appearance  was, 
after  such  transfer,  entered  in  this  suit,  also  in  the 
High  Court,  by  the  mortgagee. 

No.  6913  was  a cause  instituted  on  behalf  of 
William  Boyd,  under  the  2nd  section  of  the  County 
Court  Admiralty  Jurisdiction  Act  Amendment  Act 
1860  (32  & 33  Viet.  c.  51),-  to  recover  2901.  for 
breach  of  charter-party,  dated  tho  17th  March 
1874,  and  made  between  the  plaintiff  and  the  master 
of  tho  Tttrliani*  the  said  sum  of  2901.  being  an 
udvance  of  freight  made  by  tho  plaintiff,  ns  char- 
terer, to  the  master  of  the  Turloini,  in  relation  to 
the  carriage  of  goods  under  the  snid  charter-party 
in  the  said  vessel  Tmliaui.  This  cause  wns  origi-  : 
nally  instituted  in  the  County  Court  at  Newcastle, 
and  no  appcaranco  having  been  entered  in  the 
County  Court,  the  plaintiff  obtained  u decree  for 
the  amount  claimea.  Tho  ship  wns  arrested  by 
tho  County  Court  in  this  suit,  although  already 
arrested  in  the  High  Court.  After  decree  the 
cause  was,  on  the  application  of  the  plaintiff,  trans- 
ferred on  tho  1st  July  to  the  High  Court,  to  enable 
tho  plaintiff  to  enforce  his  judgment.  An  appear- 
ance was,  after  transfer,  entered  in  the  High  Court 
in  this  suit  also  by  the  mortgagee. 

No.  6918  was  a cause  of  necessaries  instituted  on 
behalf  of  John  Freeland  Fergus  Common,  and 
Kobert  Brotherick  Avery.  'JJic  items  of  claim  in 
this  cause  will  be:  found  set  out  in  schedule  4 to  the 
registrar’s  report  (pcW).  Tho  metal  and  nails  up 
peering  thereby  to  have  been  supplied  were  fur- 


nished by  the  plaintiffs  for  the  purpose  of  coppering 
the  ship.  This  coppering  was  done  at  North 
Shields  by  direction  of  Compauis,  the  master,  and 
a foreign  surveyor.  The  vessel  was  at  this  time 
bound  on  a voyage  to  Sierra  Leone;  she  was  iron- 
fastened,  and  it  was  admittedly  an  imprudent  thing 
to  copper  an  iron  fastened  ship,  but  the  plaintiffs 
supplied  the  ship  under  the  master's  orders,  and  to 
obviate  any  evil  consequences  took  care  that  the 
heads  of  the  iron  bolds  should  be  well  covered  with 
lead  to  prevent  their  coming  in  contact  with  the 
copper  sheathing.  The  remaining  facts  material 
to  this  claim  will  be  found  set  out  among  the 
'*  Reasons”  for  tho  registrar's  report;  (See  potL) 
This  cause  was  instituted  originally  in  the  County 
Court  at  Newcastle,  and  tho  ship  was  arrested  by 
that  court,  although  already  under  arrest  iu  the 
High  Court.  A decree  was  there  obtained,  in 
default  of  appearance,  and  the  cause  was  after- 
wards, on  the  application  of  the  plaintiff,  transferred 
on  tho  7th  July  to  the  High  Court,  to  enable  him 
to  enforce  his  judgment  against  the  ship,  then 
under  the  arrest  of  the  High  Court.  An  appear- 
ance was  entered  in  tho  High  Court  in  this  suit 
also  by  the  mortgagee. 

No.  6919  was  a cause  of  necessaries  instituted  on 
behalf  of  tho  said  John  Freeland  Fergus  Com- 
mon. The  items  of  claim  iu  this  cause  will  bo 
found  set  out  in  schedule  4 to  the  registrar's  re- 
port. Tho  work  therein  claimed  fur  was  in  respect 
of  docking  and  undocking  the  ship,  burning  and 
blacking  her  bottom,  caulking  her  seams  and  butts 
under  the  metal,  finding  and  laying  on  felt,  punch- 
ing, laying  on,  nailing  and  dressing  the  yellow 
metal  (claimed  fur  in  cause  No.  6919),  finding  all 
labour  and  material  (except  yellow  metal),  includ- 
ing dock  dues.  The  extras  claimed  included  lend 
for  covering  the  iron  bolts  and  felt.  The  smith's 
work  claimed  was  in  respect  of  necessary  repairs 
to  the  ship’s  gear.  The  work  was  done  under  the 
circumstances  mentioned  in  causo  No.  6911,  and 
the  cause  was  instituted  and  transferred  after 
decree,  precisely  in  the  same  manner  as  cause  No. 
6911.  An  appearance  was  entered  in  tho  High 
Court  in  this  suit  also  by  the  moitgagee. 

No.  6941  was  a cause  of  bottomry  instituted  in 
the  High  Court  on  behalf  of  Demctrio  Vafiadachi, 
the  mortgagee  before  mentioned.  The  claim  in 
this  cause  was  based  upon  two  instruments, binding 
the  ship  for  the  payment  of  certain  sums  of  money 
advanced  by  Yafiadachi  to  enable  tho  owners  of 
tho  Turliani  to  build  and  fit  her  out  for  her  first 
voyage.  These  instruments,  not  being  bottomry 
bonds  by  English  law,  and  the  plaiutiff  having  no 
claim  of  priority  over  persons  having  maritime 
liens  upon  the  ship,  this  cause  was  abandoned,  and 
Vafiadachi  entered  an  appearance  in  the  other 
cases,  as  mortgagee  of  tie  ship  under  the  said 
instruments. 

No.  6961  was  a canso  of  wages  instituted  in  the 
High  Court  on  behalf  of  Companis  (otherwise 
Cambani),  the  master,  and  the  sum  claimed 
was  10H.  19s.  9c2.,  which  was  on  the  10th  Nov. 
1874  pronounced  for  without  prejudice  to  other 
claims.  The  ship  bad  been  built  by  one  John 
Zancopulo,  who  sold  part  of  her  to  Com- 
patiis  for  35,000  drachms.  It  was  agreed  that 
Zancopulo  ^us  to  be  captain,  hut  that  when  he 
was  ashore  Companis  was  to  act  as  captain,  and 
have  control  of  the  ship  and  her  affairs.  Before 
the  ship  went  to  North  Shields  she  had  carried  a 
cargo  to  Cuxbaven  from  the  Levant.  At  Cusbaveo 
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Zanoopulo  was  taken  ill,  and  directed  (ho  ship  to 
go  to  Swansea  to  take  up  u charter  to  carry  coal  to 
Sierra  Leone.  Com  pan  is,  however,  took  her  to 
North  Shields,  owing  to  contrary  wiuds.  Whilst 
at  North  Shields  a charter-party  was  entered  into 
by  Companis  to  go  to  Buenos  Ayres  with  coals, 
and  the  ship,  alter  being  coppered,  was  duly  laden 
under  the  charter-party.  Computus,  whilst  at 
Newcastle,  received  various  sums  for  tho  ship 
from  tho  charterer  and  brokers,  and  had  previously 
received  considerable  sums  from  Zanoopulo  at 
various  times.  Zaucopulo  alleged  that  the  cop- 
pering of  tho  ship  was  wholly  without  his  know- 
ledge and  consent. 

I be.  10,  1874. — James  r.  Aspinall  moved  on 
behalf  of  tho  mortgagee  that  the  several  claims  be 
referred  to  tho  registrar,  assisted  (if  necessary)  by 
merchants,  to  examine  and  report  thereon,  as 
usual. 

E.  C.  Clarkson,  for  tho  plaintiffs  in  causes  Nos. 
0911,  0913, 0918, 0919,  transferred  from  tho  County 
Court,  objected  upon  the  ground  that  the  claims 
therein  had  already  been  investigated  and  pro- 
nounced for  by  the  County  Court,  and  that  tho 
defendant  having  neglected  to  enter  au  appearance 
in  tho  County  Court  had  no  right  to  have  the 
claims  rc-oponcd  now.  In  causo  No.  0913,  tho 
claim  is  for  a sum  advanced ; a reference  is  un- 
necessary there. 

Gainsford  liruce,  for  the  other  plaintiffs,  con- 
tended that  os  tho  defendant  had  allowed  such  a 
length  of  time  to  elapse  before  asking  a reference, 
he  was  now  too  late ; and,  further,  that  it  would 
be  useless  to  refer  No.  089o,  on  account  of  the 
smallness  of  the  claim. 

Aspinall,  in  reply. 

Sir  R.  Phillimouk. — I shall  order  rill  the  claims, 
except  that  in  causes  Nos.  C89o  and  0913,  to  be 
referred  to  the  registrar.  In  taking  this  course  I 
do  not  wish  it  to  be  understood  that,  1 decide  that 
these  claims  in  which  judgments  have  already 
investigated  are  to  be  reopened.  Whether  it  will 
be  necessary  to  reopon  them  or  not  is  a question 
with  which  the  registrar  must  deal  when  they 
come  before  him.  There  is,  however,  one  matter 
in  the  case  to  which  1 wish  to  call  attention.  It  is 
worthy  of  remark  that  this  vessel,  although  under 
the  arrest  of  this  court,  was  arrested  in  several 
of  the  other  suits  by  the  same  County  Court,  which 
is  hardly  consistent  with  the  Bpirit  of  tho  County 
Courts  Admiralty  Jurisdiction  Act,  giving  power 
to  arrest  only  wheu  there  is  a probability  of  tho 
ship  being  taken  out  of  tho  jurisdiction,  the  expense 
being  very  needlessly  augmented  thereby.  I think 
it  is  desirablo  that  tho  Bar  and  tho  Profossiou 
should  consider  this  matter,  which  is  one  of  im- 
portance. 

In  accordance  with  thiB  order,  the  several  claims 
came  before  the  registrar,  assisted  by  Sidney 
Young,  E9q.,  merchant,  who  issued  the  following 
report : — 

To  the  Right  Honourable  tho  Judge  of  the  High  Court  of 
Admiralty  of  England. 

Whereas  there  have  been  instituted  in  or  transferred  to 
this  court  nine  different  causes  against  the  above-named 
foreign  vessel,  to  wit : — • 

w No.  6877,  for  necessaries  on  behalf  of  E.  A.  Rodinls. 

,,  6893,  for  necessaries  on  behalf  of  George  Varna* 
kiottes,  shipbroker. 

„ 6895,  for  necessaries  on  behalf  of  Thomas  Grieve. 

„ 6911,  for  neceesarios  (bo  called)  on  behalf  of  Messrs. 
Bruna,  Villa,  and  Schiaffino,  a cause  trans- 


ferred from  the  Northumberland  County  Court, 
at  Newcastle. 

I No.  6913,  for  breach  of  contract  on  behalf  of  William 
Boy«l,  al»o  transferred  from  the  above-named 
County  Court. 

,,  6918,  for  necessaries  on  behalf  of  Messrs.  Common 
and  Avery,  also  transferred  from  the  above- 
named  County  Court. 

, . 6919,  for  necessaries  on  behalf  of  Mr.  Common,  also 
transferred  from  the  above-named  County 
Court. 

,,  6911,  for  bottomry  (afterwards  acknowledged  to  be 
mortgage)  on  behalf  of  Basilio  Papayanni, 
agent  of  Demetrio  Vafindochi. 

,,  6961,  for  wages  and  disbursements  on  bohalf  of 
John  Companis  as  master  of  tho  vessel. 

And  wherea-s  on  the  10th  Doc.  ult.,  yon  were  pleased, 
at  petition  of  the  mortgagee,  tho  plaintiff  proceeding  in 
can  so  No.  6911,  to  refer  the  claims  in  causes  6877,  6893, 
6911,  6918,  6919,  and  6961,  to  the  registrar  to  report  the 
amounts  due  thereon,  to  waive  reference  in  causes  6895 
and  6913. 

And  whereas  tho  proctors  representing  the  parties  in  alt 
the  above-mentioned  causes,  nave  agreed  that  1 should 
also  report  as  to  the  right  of  tho  several  plaintiffs  to  the 
priority  of  layment  out  of  the  proceeds  in  court,  as  well 
as  on  the  question  of  costs. 

Now  1 do  most  humbly  report  that  I have,  with  the 
assistance  of  Sydney  Young,  Esq.,  of  London,  merchant, 
carefully  examined  all  of  the  claims  filed  in  these  causes, 
together  with  all  accounts  anil  vouchers,  and  the  papers 
and  proceedings  produced  and  brought  in,  and  haviug 
on  the  29th  Dee.  ult-,  heard  tho  evidence  of  Ernesto 
Antonio  Uodinis,  the  plaintiff  in  causo  No.  6877,  of  George 
Yurnak iottes,  tho  plaintiff  in  cause  No.  6893,  and  of  John 
Zanoopulo,  the  owner  of  32-6-lths  of  the  vessel,  a witness 
prodneed  by  the  mortgagee,  and  on  the  4th  Jan.  inst. 
heard  the  partios  through  thoir  proctors,  on  all  sides,  I 
find  that  tho  novoral  claims  ought  to  bo  paid  out  of  the 
proooeds  of  tho  vessel,  now  remaining  in  coart,  in  the 
following  order : 

(1.)  Tho  taxed  costa  of  all  parties,  including  those  in- 
enrrod  as  well  in  the  County  Court  as  in  this  court,  save 
the  costa  of  the  plaintiff  in  cause  6961 . 

(2.)  The  claims  of  the  material  men  for  necessaries,  to 
the  extent  following In  causo  6877,  191/.  5s.  3d.:  in 
6893,  901.  13*.  lid.:  in  6895,  131.  16s.  4-/. : in  6918, 
129/.  15s.  10*1. ; in  8919,  1061.  19*. ; as  stated  in  the 
scheduler  1,  2,  3,  4,  and  5,  hereto  annexed. 

(3.)  The  claim  of  the  mortgagees  in  cause  6941,  to  value 
of  1000  French  gold  twenty-five  franc  pieces,  equal  to  tho 
sum  of  800/.  sterling,  on  his  filing  an  affidavit  to  tho  effect 
that  no  part  of  the  said  mortgage  debt  has  been  paid,  or 
any  interest  thereon . 

(4.)  The  balance  (if  any)  to  be  applied  to  the  satis- 
faction of  tho  remaining  claim  or  claims  in  such  manner 
as  I may  hereafter,  if  required,  report. 

All  which  is  humbly  submitted  by 

(Signed)  H.  C.  Rothbrt,  Registrar. 

Admiralty  Registry,  Doctors’  Commons, 

6th  Jan.  1875. 

No.  6877.  Schedule  1. 

E.  A.  Rodinis,  shipchandler  and  merchant. 

Claimod.  Allowed. 

£ a.  d.  £ t.  d. 

1.  Paid  for  letters  0 2 10 

2.  Cash  lent  for  ship’s  use  40  19  4 

3.  Goods  supplied  176  2 10  176  2 10 

4.  Bonded  stores 15  2 5 15  2 5 


£326  6 5 191  5 3 

H.  C.  Rothert,  Registrar. 
No.  G893.  Schedule  2. 

George  VarnakiotteH,  shipbroker. 

Claimed.  Allowed. 

£ t.  d.  £ §.  d. 

1.  Reporting  ship  at  Custom 

House... 1 1 0 1 1 0 

2.  Notice  to  Board  of  Trade  for 

measure  brief  0 16  0 0 16  0 

3.  Cash  to  master  i 0 0 

4.  Cash  to  North  Sea  pilot  3 10  0 

5.  Exponses  incurred  In  trying 

to  negotiate  a loan  and  ob- 
tain money  for  Bhip'a  use ...  5 0 0 
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Claimed.  Allowed. 

fi.  Trimmer*  loading  vessel  ,£3  ft  11  3 6 11 

7.  Telegram*  to  Oeuoa  1 1 3 

8.  Agency  and  expenses  and  potty 

disbursements,  and  for  act- 


ing  ns  interpreter 

15  15  ft 

10  10  0 

0.  Cash  to  master 

75  ft  ft  . 

75  0 ft 

4109  10  2 

90  13  11 

H.  C.  Rotheey, 

Registrar, 

No.  6995. 

& heduU  3. 

Thomas  Grieve,  hanlwareman. 

I'lnimod. 

Allowed. 

£ $.  d. 

£ a.  d. 

Goods  supplied 

13  10  4 . 

13  16  4 

H.  C.  Botheey,  Registrar. 

No.  6918. 

Schedule  4. 

Claimed. 

Allowed. 

£ a.  d. 

£ s.  <1. 

1.  Metal  and  nails 

158  1 0 . 

..15S  1 0 

Deduct 

2.  Cosh  received  on  account  ...  40  0 0 .. 

....  4ft  0 0 

Add 

118  1 0 

116  1 0 

3.  Metal  omitted  in  above  ac- 

11  H 10 

£129  15  10 

129  15  10 

H.  C.  Rothkht,  Registrar. 

No.  6919. 

Schedule  5. 

Mr.  Common,  shipbuilder. 

Claimed. 

Allowed. 

£ a.  d. 

£.  $.  d. 

1 . Contract  work  

76  5 ft 

19  0 3 

..  19  6 3 

8.  Ditto  

30  8 9 ., 

4.  Smiths’  work  

14  19  0 . 

14  19  0 

Deduct 

14ft  19  0 

146  19  0 

5,  Cash  reooivod  on  account  ...  40  0 0 .. 

4ft  0 0 

£106  19  0 

106  19  0 

H.  C.  Rothikt,  Registrar. 

Tbe  reasons  upon  which  the  registrar  based  his 
report  were  given  by  him  in  writing  as  follows  : — 

“ The  circumstances  of  this  caso  nro  very 
peculiar. 

“It  seems  that  the  TurHani  or  Turlinn  was  a 
Greek  vessel,  built  at  Syro  in  the  year  1872  by 
one  Zancopulo.  Whilst  she  was  building,  Zanco- 
pulo  Bold  one  half  of  the  ship  for  the  sum  of  35,000 
drachms  to  a person  named  Companis,  and  tho 
vessel  was  registered  in  their  joint  names.  It  was 
arranged  that  for  the  first  year,  at  all  events, 
Zancopulo  should  bo  tho  master,  and  Companis 
mate ; but  that  when  Zancopulo  was  on  shore. 
Comania  was  to  be  tho  master,  and  to  have  the 
management  and  control  of  tho  ship  and  of  its 
attain*.  It  further  appears  that  the  owners,  being 
unable  to  provide  the  necessary  funds  for  the  com- 
pletion of  the  vessel,  borrowed  from  a Greek 
named  Demetrio  Vafiadachi,  two  snms  of  700  and 
3<X)  Napoleons  respectively,  for  which  they  gave 
two  mortgages  on  the  ship. 

“The  ship  left  Syra  with  Zancopulo  on  bonrd  as 
master,  and  Companis  as  mate,  and  proceeded 
thence  to  Cyprus,  OdeseA,  and  other  places,  and 
ultimately  arrived  with  a cargo  at  Falmouth, 
whence  Bhe  wns  ordered  to  proceed  to  Leery.  On 
her  way  there  she  got  on  to  a bank,  and  was  obliged 
to  put  into  Cuxhaven,  where  the  cargo  was  dis- 
charged. At  Cuxhaven  she  was  placed  on  a bank, 
there  being  no  dry  docks  there,  and  her  bottom 
was  caulked  and  tallowed,  but  no  other  repairs  ’ 
were  done  to  her.  Sho  then  sailed  with  Companis 
as  master,  Zancopulo  remaining  at  Cuxhaven, 
partly  because  of  nis  health,  partly  to  settle  tho 
averages  for  Swansea,  where  a charter  had  been 


obtained  for  her  to  carry  a cargo  of  coals  to  Sierra 
Leone. 

“ It  is  said  that  on  tho  way  tho  vessel  met  with 
contrary  winds,  and,  accordinglv,  instead  of  con- 
tinuing her  voyage,  she  proceeded  to  the  Tyne, 
where  Companis  obtained  a charter  for  her  to 
convey  a cargo  of  coals  to  Buenos  Ayres.  A 
quantity  of  necessaries  having  there  been  supplied 
to  her,  and  her  bottom  having  been  coppered,  sho 
wqs  ready  to  sail  on  her  intended  voyage,  when 
she  was  arrested  at  the  suit  of  tho  necessaries  men. 

“ In  tho  meantime.  Zancopulo,  having  heard  of 
tho  change  of  tho  vessel’s  destination,  camo  over 
from  Cuxhaven,  and  seeing  the  condition  of  affairs, 
he  endeavoured  to  raise  money  to  satisfy  the  claims 
upon  her,  but  in  vain.  Accordingly  the  several 
suits,  some  of  which  had  originally  been  instituted 
in  the  County  Court  of  Newcastle,  but  were  after- 
wards transferred  to  this  court,  proceeded;  and 
on  the  30th  Juno  last  the  court  ordered  the  vessel 
to  bo  appraised  and  sold  to  answer  the  claims 
against  her. 

“ The  vessel  was  accordingly  sold,  and  the  pro- 
ceeds, amounting  to  1B10Z.,  were  on  tho  14th  Sept. 
last  paid  into  court.  But  in  the  meantime  other 
suits  had  been  brought  against  the  vessel,  and 
amongst  them  one  on  the  8th  Aug.  by  Demetrio 
Vafiadachi,  the  mortgagee,  suing  as  a bottomry 
bondholder,  and  another  on  the  28th  of  the  same 
month  by  Companis,  the  master,  for  his  wages  and 
disbursements.  The  claim,  I should  observe,  of 
Demetrio  Vafindachi  to  sue  as  a bottomry  bond- 
holder was  overruled  by  tho  court,  but  he  was 
allowed  to  claim  in  respect  of  his  two  deeds  for  700 
and  300  Napoleons  respectively  as  a mortgagee. 

“ There  were  then  nine  causes  against  this  vessel, 
and  it  was  agreed  that  they  should  all  he  referred 
to  myself  to  report  tho  amounts  due  thereon,  and 
at  the  same  time  to  decide  tho  right  of  the  respec- 
tive parties  to  priority  of  payment  out  of  the 
proceeds. 

“ Accordingly,  oil  tho  causes  camo  before  mo  on 
tho  20th  Dec.,  and  on  the  4th  nnd  6th  Jan.  last, 
witnesses  were  examined,  and  the  case  was  very 
fully  discussed ; aud  the  conclusion  to  which  I camo 
was  ns  follows : — 

“ First,  that  this  being  a foreign  ship,  a claim 
for  necessaries,  strictly  so  called,  would,  on  the 
authority  of  The  Ella  A.  Clark  (Brown.  A Lu>b. 
32),  constitute  a maritime  lien  under  tho  6th  sec- 
tion of  the  3 A 4 Viet.  c.  65,  and  as  such  take 
precedence  of  the  claims  of  u mortgagee,  which  is 
not  a maritime  lien. 

“ Secondly,  that  this  being  a foreign  ship,  a claim 
for  necessaries  would,  on  the  authority  of  the  case 
of  The  Jmny  Lind  (L.  Rep.  3 Adm.  A Ecc.  529), 
take  precedence  of  that  of  the  master  of  a ship  for 
his  wages  and  disbursements,  where  the  master, 
as  in  this  case,  was  twirt  owner,  and  had  mortgaged 
his  interest  in  the  ship. 

“Thirdly,  that  an  advance  of  freight  was  not  a 
necessary  within  the  meaning  of  the  Act,  and  that, 
therefore,  such  a claim  would  not  bo  entitled  to 
precedence  over  that  of  the  mortgagee. 

“ Fourthly,  that  n claim  for  moneys  advanced 
by  an  insurance  company  was  equally  not  a claim 
for  necessaries,  and  would  consequently  not  take 
precedence  over  that  of  the  mortgagee. 

“ Fifthly,  that  looking  nfc  the  various  sums 
which  it  was  proved  that  Companis,  tho  master, 
had  received  at  different  places,  to  his  conduct  at 
North  Shields,  and  to  the  general  facts  of  the  case, 
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it  had  not  been  shown  to  my  satisfaction  that  any- 
thing whatever  was  duo  to  him  in  respect  of  his 
wages  and  disbursements,  and  that  his  claim 
ought  therefore  to  bo  disallowed  in  toto. 

“ Sixthly,  that  seeing  the  difficulties  which  sur- 
rounded the  case,  it  seemed  to  me  that  all  tho 
claimants,  except  Companis,  were  entitled  to  tlieir 
costs,  as  well  in  this  court  as  in  the  County  Court. 
1 therefore  held: — 

“ (1.)  Thut  the  costs  of  all  parties,  save  those  of 
Companis,  tho  master,  in  cause  No.  6901, 
should  first  bo  paid  out  of  the  proceeds. 

“ (2.)  That  then  the  claims  of  the  material  men 
for  necessaries,  in  causes  Nos.  6877,  6893, 
6895,  0918,  and  6919,  should  be  paid  to 
the  extent  reported  due. 

“ (3.)  That  then  tho  claims  of  tho  mortgagee 
should  bo  satisfied  on  his  furnishing  satis- 
factory proof  that  the  claim  had  not  been 
paid. 

“ And  if  after  tho  payment  of  the  abovo  claims 
any  balance  remained,  which  seemed  not  to  bo 
very  likely,  the  question  should  again  come  before 
me  to  decide  how  such  balance  should  bo  distri- 
buted amongst  the  remaining  creditors. 

“To  this  ruliug,  os  1 understand,  no  exception 
is  taken,  except  in  regard  to  the  allowance  of  the 
claims  in  causes  Nos.  6918  and  6919,  which  were 
mainly,  if  not  entirely,  for  the  cost  of  coppering 
tho  vessel ; and  it  was  contended  that  this  was 
not  a necessary.  It  was  said  thut  Zancopulo  had 
designed  the  vessel  for  a voyage  to  Sierra  Leone, 
for  which  it  would  not  have  been  necessary  to 
copper  tho  vessel ; but  that,  by  altering  her  desti- 
nation to  Buenos  Ayres,  tho  coppering  had  becorno 
necessary.  Now  I am  a little  at  a loss  to  see  what 
greater  authority  Zancopulo  had  to  decido  upon 
the  destination  of  this  vessel  than  Compauis,  see- 
ing that  they  both  held  an  equal  share  of  her,  uud 
that  Zancopulo,  by  remaining  on  shore  at  Cux- 
haven,  had  virtually  given  up  tho  command  of 
tho  vessel  and  tho  management  of  its  affairs  to 
Companis. 

“ But,  apart  from  this,  I am  told  by  my  assessor 
that  whether  the  vessel  went  to  Sierra  Leone  or  to 
Buenos  Ayres,  it  was  equally  necessary  that  she 
should  be  coppered.  Assuming  that  she  was 
destined  for  a voyage  to  those  climates,  it  was 
essentially  necessary  that  she  should  be  coppered. 
Tho  coppering  was  a necessary  for  tho  voyage, 
whether  she  wont  to  the  one  placo  or  tho  other. 
Now  it  has  been  laid  down  by  the  present  learned 
judge  in  the  case  of  The  Iliya,  reported  in  3 Law 
Reports,  A.  A E.,  that  there  is  no  distinction  to  be 
drawn  between  necessaries  for  the  ship  and  neces- 
saries for  the  voyage.  At  page  522  lie  observes, 
' 1 am  nnablo  to  draw  any  solid  distinction  (espe- 
pecially  since  the  last  statute)  between  necessaries 
for  the  ship  and  necessaries  for  the  voyage  ; and  1 
shall  follow  the  doctrino  of  the  common  law,  as 
laid  down  by  the  high  authority  of  Lord  Ten* 
terden,  in  tho  caso  of  Wtbttcr  v.  Seekamp.  In 
that  case  he  says,  the  general  rule  is  that  the 
master  may  bind  his  owners  for  necessary  repairs 
done,  or  supplies  provided  for  tho  ship.  It  was 
contended  at  the  trial  that  this  liability  of  tho 
owners  was  confined  to  what  was  absolutely  neces- 
sary. I think  that  rule  too  narrow,  for  it  would  bo 
extremely  difficult  to  decide,  and  often  impossible, 
in  many  cases,  what  is  absolutely  necessary.  If, 
however,  the  jury  are  to  inquire  only  what  is 
necessary,  there  is  no  better  rule  to  ascertain  that 


than  by  considering  what  a prudent  man,  if  pre- 
sent, would  do  under  circumstances  in  which  tho 
agent,  in  his  absence,  is  callod  upon  to  act.  I am 
of  opiniou  that  whatever  is  fit  and  proper  for  the 
service  on  which  a vessel  is  engaged,  whatever  the 
ownor  of  that  vosscl,  as  a prudent  man,  would  havo 
ordered  if  preseut  at  tho  time,  comes  within  the 
meaning  of  the  term  * necossarios,’  as  applied  to 
those  repairs  done  or  things  provided  for  the  ship 
by  order  of  the  master,  for  which  the  owners  are 
liable.’  Every  word  in  this  passage  appears  to  bo 
specially  applicable  to  the  present  case.  As  prudent 
owners  it  was  their  duty,  os  they  intended  her  for 
such  a voyage,  to  have  hor  coppered. 

“ It  was  said,  however,  that  it  was  not  a prudent 
thing  to  copper  an  iron  fastened  ship  such  as  this 
was,  and  that  Mr.  Common  so  admitted  before  me, 
but  the  captain  and  the  foreign  surveyor  directed 
it  to  be  dono,  and  Mr.  Common  took  the  host 
measnre8  for  preventing  any  evil  consequence 
arising  from  such  a proceeding  by  covering  the 
hoods  of  tho  iron  bolts  with  lead. 

“ It  was  on  these  grounds  that  I allowed  the 
coppering.  Nor  is  it  to  bo  forgotten  that  the 
coppering  must  havo  added  considerably  to  her 
value,  when  she  came  to  bo  sold  by  the  court;  and 
that  to  a certain  extent,  therefore,  the  value  of  tho 
copper  may  bo  said  to  bo  in  the  proceods. 

“ (Sigued)  “ H.  C.  Rqtheuy,  Registrar. 

“ loth  Feb.  1875.” 

To  this  report,  in  so  far  as  it  decided  that  the 
plaintiff  in  cause  No.  6919  was  entitled  to  recover 
for  necessaries  supplied  tho  defendant  (tho  mort- 
gagee) took  objection,  and  his  petition  filed  in 
objection  to  the  report  was,  so  far  as  material,  as 
follows : — 

2.  Tho  Turliani  was  a Greok  brig  of  about  274  tons 
register.  She  was  bnilt  at  Svra  in  tho  latter  part  of  tho 
year  1872,  and  was  fastened  with  iron  bolts.  She  was 
owned  in  moieties  by  John  Zancopulo,  master  mariner, 
and  Zanni  L.  Companis,  mariner.  Zancopulo  wo*  master 
of  tho  T*rliani  until  the  month  of  February  1874,  and 
Companis  was  a seaman  on  board  her. 

3.  In  or  aboat  tho  month  of  Fob.  1874  tho  Turliani,  in 
consequence  of  damage  received  at  sea,  put  into  Cux- 
haven,  where  she  was  caulked  and  some  repairs  wore 
done  to  her.  Tho  said  John  Zancopulo,  finding  it  ex* 
pedient  to  remain  for  a time  at  Cuxhavon,  instructed  tho 
said  Companis  to  take  the  1'urliani  to  Swansea,  where 
the  said  Zancopulo  had  arranged  a charter  for  her,  and 
where  ho  intended  to  rejoin  her. 

4.  Tho  Turliani  accordingly  proceeded  to  oca  in  charge 
of  a pilot,  but  instead  of  going  to  Swansea  the  said  Corn- 
pania  proceeded  with  the  Turliani  to  North  Shields, 
where  she  arrived  on  or  about  the  4th  March  1874.  The 
Turliani  woe  then  in  good  repair  and  seagoing  condition, 
and  not  in  want  of  any  repairs,  except  some  caulking  and 
slight  repairs  to  her  upper  works. 

5.  The  said  Companis,  without  the  knowledge  or  sane- 
tion  of  the  said  Zancopulo,  and  before  tho  arrival  of  Zan. 
copuloat  North  Shields,  omployod  the  plaintiff  to  »o  the 
caulking  and  repairs  mentioned  in  tho  prcooding  article, 
and  to  sheath  tho  Turliani  with  yellow  motal,  and  the 
sum  allowed  by  the  registrar  to  the  plaintiff  in  this  canao 
is  the  amount  of  his  account  for  the  said  repairs  and 
mctolliug. 

0.  It  was  most  imprudent  and  impropor  to  metal  the 
Tu  rli  a in,  sho  being  an  iron-fastened  vessel.  It  was  im- 
possible to  place  the  motal  in  contact  with  the  iron,  in 
consequence  of  tho  galvanic  action  which  would  thereby 
bo  produced  upon  tho  metal,  and  it  was  consequently 
necessary  to  take  unusual  precautions  to  prevent  the 
contact  of  the  metal  with  tho  iron  bolts,  and  the  expense 
of  metalling  the  Turliani  was  thereby  largely  increased. 

7.  At  tho  timo  of  so  metalling  the  ship  tho  plaintiff 
well  know  that  tho  Turliani  was  an  iron-fasfconod  vessel, 
and  was  aware  of  tho  consequent  impropriety  and  impru- 
dence of  metalling  her. 

8.  On  tho  6th  Jan.  1875  the  plaintiff,  John  Freeland 
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Fergus  Common.  attended  before  the  registrar,  in  the 
registry  of  this  honourable  court,  to  explain  a mistake  in 
the  plaintiff's  account  in  another  cause  against  the  Tur ■ 
(isni,  ami  the  said  John  Freeland  Fergus  Common  there- 
upon. in  tho  presence  of  the  solicitors  for  the  plaintiff  ami 
defendant,  stated  to  the  registrar  that  he  knew  that  tho 
Turliani  was  an  iron-fastened  ship,  and  that  he  was 
aware  of  tho  imprudence  of  metalling  tho  vessel,  but  that 
in  consequence  of  tho  said  Companis  directing  tho  vessel 
to  ho  metalled,  ho  took  cure,  before  placing  tho  metal  on 
the  vessel,  to  cover  tho  heads  of  the  iron  bolts  with  white 
lead,  and  then  to  place  pieces  of  sheet  lead  over  each 
bolt,  and  nail  it  on  with  copper  or  yellow  metal  nails. 

l>.  By  reason  of  tbo  premises  the  defendant's  solicitors 
submit : — 

(a)  That  it  was  not  necessary  or  proper  to  metal  the 
Turliani. 

(l»)  That  under  tho  circumstances  hereinbefore  pleaded 
the  plaintiff's  claim,  in  eo  far  as  the  metalling  is 
concerned,  is  not  a claim  for  necessaries  within  the 
true  intent  and  meaning  of  tho  3 & 4 Viet.  o.  65, 
«.  6. 

(c)  That  the  claim  of  the  plaintiff  for  metalling  the 
Turliani  ought  to  bo  postponed  to  the  claim  of  the 
defendant  as  mortgagee. 

And  the  petition  prayed  the  right  honourable 
tho  judge  to  refer  the  said  report  bnck  fcc  the 
registrar,  with  directions  to  amend  the  same*  in  so 
far  as  it  reported  in  favour  of  the  priority  of  tho 
plaintifTs  claim  for  metalling  tho  Turliani  over 
the  defendant’s,  and  to  condemn  tho  plaintiff  in 
so  much  of  the  costs  of  tho  said  reference  as 
related  to  their  said  claim,  and  in  the  costs  of  that 
objection,  and  that  otherwise  justice  might  be 
administered  to  the  defendant  in  the  premises. 

Tho  answer  of  the  plnintllT,  John  Freeland 
Fergus  Common,  admitted  the  truth  of  the  alle- 
gations contained  in  article  1 of  the  said  petition, 
and  craved  leave  to  refer  to  tho  said  report  and 
registrar's  notes  and  reasons.  It  ebo  admitted 
the  truth  of  tho  allegations  contained  in  the  second 
article  of  the  said  petition,  but  further  stated  that 
upon  the  said  John  Zancopulo  and  Zanni  Companis 
becoming  co-owners  of  tho  Turliani,  it  wns  ngrecd 
between  them  that  when  the  said  John  Zancopulo 
should  bo  on  shore  the  said  Zanni  Companis 
should  be  her  master,  and  have  the  control  of  her 
und  of  her  affairs.  Tho  auswer  then  continued  as 
follows: 

3.  As  to  the  third  and  fourth  articlos  of  the  said  peti- 
tion, the  Turliani,  after  leaving  Cuxhavon,  met  with  con- 
trary winds,  in  consequence  of  which  tho  said  Companis, 
who  was  then  her  master  and  hod  the  management  of 
her  affairs,  took  her  into  North  Shields,  where  sho 
arrived,  os  in  the  said  petition  stated.  The  said  Com- 
panis was  then  still  owner  of  u moiety  of  tho  Turliani. 
On  her  eo  arriving  at  Shields  she  was  in  want  of  caulking 
and  repairs  to  her  upper  works,  and  she  wns  not  metalled. 
Tbo  plaintiff  was  not  aware  of  any  such  directions  having 
been  givon  by  Zancopulo  to  Companis,  as  stated  in  the 
Raid  petition,  until  tho  hearing  of  the  referenco  in  this 
cause  by  the  registrar. 

4.  As  to  the  fifth  article  of  tho  said  petition:  After 
such  arrival  at  Shields,  the  said  Companis,  being  such 
master  and  part  owner  of  the  Turban*  and  having  the 
management  of  her  affairs,  chartered  her  to  proceed  on 
a voyage  to  Buenos  Ayres,  and  ho  employed  the  plaintiff 
to  do  the  neoeRsary  caulking  and  repairs  to  tho  Turliani, 
and  to  sheath  her  with  yellow  metal,  and  the  plaintiff 
accordingly,  by  the  direction  of  tbo  Baid  Companis,  and  of 
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the  surveyors  employed  by  or  on  belialf  of  her  owners  or 
underwriters,  did  such  caulking  an<l  repairs,  and  sheathed 
her  with  yellow  metal,  and  the  sum  allowed  l>y  the  regis- 
trar is  tho  amonut  of  tho  plaintiff’s  account  for  such 
caulking  repairs  and  metalling. 

5.  As  to  the  sixth  and  seventh  articles  of  the  said 
petition  : In  order  that  tho  Turliani  might  perform  either 
the  voyage  contemplated  by  Zancopulo,  which  was  a 
voyage  to  Sierra  Leone,  and  other  places  on  the  voyage  to 
Bueno*  Ayres,  it  was  necessary  to  metal  her,  notwith- 
standing that  she  was  iron -fastened.  It  was  not  imprn- 
dent  or  improper  to  metal  her.  provided  proper  pre- 
cautions were  taken  to  prevent  galvanic  action,  and 
proi*er  precautions  were  taken  by  the  plaintiff,  who  knew 
the  Raid  vessel  was  iron.fastened,  to  prevent  such  galvanic 
action.  The  precautions  taken  were  such  as  ore  usual  in 
metalling  iron-fastened  vessels.  The  expense  of  metalling 
wa*  thereby  necessarily  larger  tlian  it  would  have  been  if 
the  Turliani  had  been  a copper  fastened  vessel.  Save  as 
herein  appears,  tho  plaintiff  denies  tho  truth  of  the 
allegations  in  the  said  sixth  and  seventh  articles. 

6.  As  to  tho  eighth  article  of  tho  said  petition : The 
plaintiff  stated  that  after  the  Turliani  came  iuto  dock  he 
found  that  she  was  an  iron-fastened  ship,  and  in  the 
Reuse  that  it  would  have  been  better  to  have  replaced  tho 
iron  fastenings  with  copper,  if  possible,  before  metalling 
the  vessel,  he  stated  that  he  was  aware  of  tho  imprudence 
of  metalling  her — meaning  that  it  would  bo  imprudent, 
nnloss  proper  measure*  were  taken  with  regard  to  the 
bolts— and  he  stated,  that  in  consequence  of  Companis 
and  the  surveyors  of  the  vessel  directing  her  to  be 
metalled,  iron-fastened  as  she  was.  and  ordering  that 
before  placing  the  metal  on  the  vessel  he  shonld  take  tho 
usual  precautions,  namely,  those  of  covering  the  heads  of 
the  iron  bolts  with  white  lead,  and  then  placing  pieces  of 
Hbect  lead  over  each  bolt,  and  nailing  such  placet  on  with 
copper  or  yellow  metal  nails  ; ho  followed  such  orders  and 
took  such  precautions.  Save  oh  herein  appears,  the 
plaintiff  denies  the  truth  of  the  said  eighth  article. 

7.  Tho  plaintiff  submits  that  his  said  claim  was  pro- 
perly allowed  by  the  registrar,  and  that  it  is  entitled  to 
priority  over  the  claim  of  the  defendants  as  mortgagees. 

Tho  answer  prayed  the  right  honourable  the 
judge  to  confirm  tho  report  of  the  registrar,  and  to 
reject  tho  prayer  of  tho  said  petition. 

The  pleadings  in  objection  to  the  report  were 
thereupon  concluded. 

June  8,  1875. — Cohen,  Q.C.  (J.  C.  Mathew  with 
him)  for  the  defendant  (tho  mortgagee),  stated  that 
ho  was  unable  to  urge  any  good  reason  against 
the  report,  and  that  he  must  nbandon  the  objection. 

K.  C.  Clarkson  for  the  plaintiff. 

Sir  It.  Phillimouk. — I have  very  carefully  read 
through  the  case,  the  facts  of  which  all  appear 
upon  the  printed  papers,  and  I have  come  to  the 
same  conclusion.  Subject  to  any  argument  which 
I might  havo  heard,  I was  unable  to  see  auy  reason 
whatever  for  disturbing  tho  report,  which  seems 
to  me  to  be  quite  correct,  ana  the  reasons  for 
which  are  sound. 

Proctor  for  the  plaintiffs  in  causes  Nos.  6877 
and  6895*  11.  C.  Oooi9, 

Solicitors  for  the  plaintiffs  in  canso  No.  6S93, 
Clarkson,  Son,  and  Ureenwell. 

Solicitors  for  the  plaintiffs  in  canoes  Nos.  6911, 
6913,  6918,  6919,  and  6961,  Ingledew,  Inc e,  and 
Greening. 

Solicitors  for  the  mortgagee,  Pritchard  and 
Sons. 


The  Turliani. 
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SUBJECTS  OF  CASES 


ABANDONMENT. 

See  Carriage  of  Goods,  No.  38 — Marine  Insurance, 
Nob.  1,  2,  20,  21,  33,  38,  39,  46,  48— Balvaqe, 
Nob,  10,  11,  13,  10,  21. 

ADMIRALTY  COURT. 

Seo  Carriage  of  Goods,  No.  11— Collision,  Nos.  0, 
37,  3-1,  38,  39  County  Courts  Admiralty  Juris- 
diction, New.  1,  2,  3,  4 -Damage,  No.  1 — Juris- 
diction, No.  1,  2,  3 -Maators  Wages  and  Dis- 
bursements, Nos.  2,  12,  14 — Necessaries,  No.  1,  5 
—Practice,  Nos.  1,  2,  3,  4,  5,  0,  7,  9,  10,  13,  14— 
Salvage,  No*.  1,  2,  3,  4,  5,  6,  7,  8,  12,  14,  17,  18 
— Wages,  Nos.  1,  2,  4,  5. 

ADMIRALTY  COURT  ACTS. 

See  Jurisdiction,  Nos.  1,  2,  3 — Salvage,  No.  12. 

ADVANCES. 

See  Bottomry,  Nos.  1,  2 — Carriage  of  Goods,  No.  18 
— Charter  party.  No.  1 — Marine  Insurance,  No.  43 
— Necessaries,  Nos.  3,  4. 

ADVICES. 

Soo  Marine  Insurance,  No.  4 

AGENTS. 

See  Broker's  Lien— Carriage  of  Goods,  Nos.  40,43 — 
Marine  Insurance,  Nos.  0,  17,  29,  30,  35,  36 — 
Necessaries,  No.  4 — Practice,  Nos.  13,  14 — Sale 
of  Ship. 

ANCHOR. 

Seo  Collision,  Noe.  19,  33,  34 — Navigable  River, 

Noe.  1,  2,  4. 

APPEAL. 

Seo  Marine  Insurance  Association,  No.  3 — Practice , 
Nob.  1,  2,  3,  4— Salvage,  No.  14. 

APPEARANCE. 

See  Collision,  No.  37 — Mortgagees,  No.  I — Salvage, 
No.  7. 

APPROPRIATION. 

Soe  Afar  ins  Insurance,  No.  22. 

ARREST  OF  SHIP. 

Soo  Collision,  No.  40 — Jurisdiction,  No.  2 — Neces- 
saries, No.  1 — Practice,  Nob.  5,  6,  7. 

ASSIGNEES. 

See  Bills  of  Lading,  Nob.  2,  3 — Carriage  of  Goods, 
Nob.  1,  2,  3,  4,  5,  6 — Jurisdiction,  No.  2. 

" AT  AND  FROM.  ” 

Soe  Marine  Insurance,  Nos.  3,  12,  28,  45. 

VOL.  II.,  N.  S. 


ATTACHING  OF  LIEN. 

Seo  Necessaries,  No.  1. 

ATTACHING  OF  POLICY. 

Seo  Marine  Insurance,  No.  3,  28,  45 
ATTORNEY. 

Seo  Practice,  No.  14. 

AVERAGE. 

See  Carriage  of  Goods,  No*.  30,  35 — General  Aver- 
age— Marine  Insurance,  Nob.  24,  25. 

AVERAGE  STATEMENT. 

Soe  Jurisdiction,  No.  4 — Marine  Insurance,  Nob. 

24,  25. 

BAIL. 

Seo  Salvage,  No.  7. 

BARRATRY. 

See  Carriage  of  Goods,  No*.  12,  21,  22. 

BILLS  OF  EXCHANGE. 

Presentation  for  acceptance— Representation — For- 
gery.— Wliero  a bank  present  bill*  of  oxchango 
for  acceptance  to  the  drawers  with  a representa- 
tion that  they  hold  bill*  of  lading  to  cover  them, 
thi*  doos  not  amount  to  a representation  that  tho 
bill*  of  lading  aro  genuine,  and  oven  if  it  turns 
out  that  they  aro  forged,  tho  acceptor*  aro  not 
reloasod  from  their  liability.  (V.  C.  B.)  Baxter 
v.  Chapnuin  and  others page  170 

Seo  Broker’s  Lien — Carriage  of  Goods,  Nos.  3.  4 — 
Hypothecation — Marine  Insurance,  No.  6. — Ship- 
building Contract. 

BILL8  OF  LADING. 

1.  Goods  belonging  to  several  merchants— One  bill 

of  lading— Objection  to — IVairrr. — Where  good* 
ordered  by  merchant*  against  their  acceptance* 
aro  shipped  to  them  nnder  ono  bill  of  lading  with 
other  good*  not  ordered  by  them,  they  waive  any 
objootion  to  the  bill  of  lading  by  writing  to  the 
shipper*  on  learning  tho  fact  of  tho  shipment  that 
they  should  send  them  copies  of  the  bill  of  lading 
and  other  documents,  treating  the  contract  as 
subsisting.  (Ex.  Ch.  from  C.P.)  The  Imperial 
Ottoman  Bank  v.  Cowan 57,  418 

2.  “ Order  or  Assigns”  omitted  — Effect  of — No 
notice  of  trust — Indorsees — Consignor  and  con- 
signees.— The  mere  omi**ion  of  tho  word*  “or 
order,  or  assigns,  ” in  a bill  of  lading,  doc*  not  of 
itself  affect  the  parties  having  tho  legal  and 
equitable  interest  in  good*  a*  indorsees  and 
holders  with  constructive  notice  of  a trust  existing 
under  the  arrangement*  between  the  consignor 
and  consignee,  and  is  not  such  on  omission  as 
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SUBJECTS  or  CASES. 


might  to  hare  excited  the  suspicion  of  the  holders 
and  put  them  on  inquiry  ax  to  tho  said  arrange- 
ments. (Priv.  Co.)  If cn demon  and  another  v. 

The  Comptoir  D’Escompte  de  Paris page  98 

3.  “Order  or  assigns  ” — Negotiable  instrument. — 
Semhie , that  in  order  to  make  kills  of  lading 
negotiable,  some  Huch  words  as  “ or  order,  or 
assigns,”  ought  to  bo  in  them.  (Priv.  Co.)  Id.  98 

See  Carriage  of  Qaods,  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9, 

10,  11,  12,  13,  20,  21,  22,  24,  27,  28,  29,  32,  39, 

41,  42 — Charter-party,  No.  1 — Central  Average, 

No.  1. 

BLOCKADE. 

See  Marine  Insurance,  Nos.  38,  39. 

BOTTOMRY. 

1.  Master's  liability  on  bond. — In  tho  absence  of 
any  special  agreement  to  that  effect,  tho  master 
of  a ship  does  not  incur  any  personal  liability  to 
repay  to  a bottomry  lender  the  sum  borrowed  by 
him  on  liottorury,  whoro  the  bottomry  bond  be- 
comes duo  by  the  safe  arrival  of  tho  ship  and  the 
ship  and  freight  prove  insufficient  to  discharge  it 
in  full.  (TJ.  S.  Dist.  Ct.  East.  Dist.  of  N.  Y.) 

The  bark  Irma  155 

2.  Masters  liability — Advances — Implied  contract 

— -Extinguishment.- — Tho  implied  contract  of  the 
master,  arising  under  tho  general  rule  of  the 
maritime  law,  out  of  an  advance  of  money  for  tho 
ship,  is  extinguished  when  a lawful  contract  of 
bottomry  has  boon  made  and  the  debt  has  been 
put  at  risk.  (tJ.  S.  Dint.  Ct.  East.  Dist.  of 
N.Y.)  Id 155 

Sec  Marine  Insurance,  No.  43 — Master's  Wages 
and  Disbursements,  Nos.  12,  13. 

BROKERS. 

See  Broker's  Lien — Marine  Insurance,  No.  6. 
BROKER’S  LIEN. 

Retaining  mate's  receipts — Bills  of  lading  given 
by  master.  — Brokers  purchasing  on  their 
own  credit  cotton  for  merchants  for  shipment  do 
not,  by  retaining  the  mate's  receipts  endorsed  to 
them  by  tho  merchants,  keep  their  lien  upon  tho 
the  cotton  after  tho  cotton  has  been  shipped  on 
board  a ship  belonging  to  the  merchants  and  bills 
of  lading  have  been  signed  by  tho  master,  so  as  to 
entitle  them  to  claim  cither  ns  against  bankers 
holding  the  bills  of  lading  as  security  for  advancoa 
made  against  tho  cotton,  or  against  the  shipowners 
for  tho  default  of  their  master  (he  having  no 
notice  of  tho  lien)  in  signing  tho  bills  of  lading 
without  having  the  mate's  receipts  returned  to 
him.  (V.  C.  B.)  Hathesing  v.  Laing  170 

BUOY. 

Soo  Collision,  No.  32 — Navigable  River,  No.  4. 

CARGO. 

See  Bill  of  Lading — Broker's  Lien — Carriageof  Goods, 

Nos.  2,  3,  8,  9,  10,  12,  13,  14,  16,  17,  18.  20,  21, 

22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 

35,  36,  37,  38,  43 — Charter-party,  Nos.  2,  3 — 
General  Average,  No.  1* — Interest — Marine  Insur- 
ance, Nob.  3,  4,  5,  C,  7,  8,  9,  10,  11,  37,  38,  51, 

52. 

CARRIAGE  OF  GOODS. 

1.  Bill  of  lading — -Assignee — Rights  of. — An  nssigneo 
of  a bill  of  lading  may  have  a better  right  against 
tho  shijtowncr  to  recover  for  breach  of  the  contract 
of  carriage  than  tho  assignor.  (Adm.)  The 
Emilien  Marie  514 


2.  Bill  of  lading — Assignee — Rights  of — Arrangement 

betxreen  shipper  and  consignees — Notice  — An 
assignee  of  a bill  of  lading,  who  has  given  valuable 
consideration  without  notice  of  any  arrangement 
between  the  shipper  and  the  various  consignees 
giving  priority  to  tho  holders  of  tho  othor  bills  of 
lading  in  the  case  of  short  shipment  of  cargo  in 
bulk,  may  claim  from  the  shipowner  full  dolivery 
of  the  cargo  specified  in  his  bill  of  lading,  even 
though  tho  arrangement  lnui  been  made  without 
the  privity  of  tho  shipowner,  and  tho  master  has 
indorsed  the  bill  of  lading  with  tho  words  “ weight 
unknown.”  (Adm.)  Id 514 

3.  Bill  of  lading — -Assignee — Rights  of — Notice  of 
bankruptcy  of  consignee — Putting  on  inquiry — 
Priority.- -A  letter  written  by  on  assignor  of  a 
bill  of  lading  to  his  assignee,  informing  tho  latter 
that  tho  bankruptcy  of  the  shipper  and  consignor 
(who  hod  indorsed  to  tho  assignor)  may  possibly 
interfere  with  the  proceeds  of  the  shipment,  so 
far  as  tho  assignor  is  concerned  : and  that  he 
thinks  it  best  to  prevent  the  possibility  of  a hitch 
to  send  the  bill  of  lading  for  the  assiguoe  to  deal 
with,  tho  latter  having  advanced  money  thereon, 
is  not  such  a notice  as  will  oblige  the  assignee  to 
make  inquiries  as  to  tho  quantity  of  and  tho 
various  rights  to  the  cargo,  so  as  to  bind  the 
assignee  with  constructive  notice  of  any  arrange- 
ment between  the  shipper  and  various  consignees, 
giving  priority  to  the  holders  of  other  bills  of 
lading  in  tho  caso  of  short  shipment.  (Adm.) 

Id 514 

4.  Bill  of  lading — Assignee — Rights  of — Master 

signing  as  agent  of  charterers. — Tho  rights  of  au 
innocent  holder  of  a bill  of  lading  are  not  affected 
by  the  fact  that  the  master  signed  as  agent  for 
the  charterers,  unlosg  tho  holder  has  notioe  of 
the  charter  party,  or  that  the  master  signed  in 
that  capacity.  (Adm.)  Id. 511 

5.  Bill  of  lading — Assignment — Valuable  considera- 

tion.— A bill  of  lading  assigned  in  part  payment 
of  a debt  already  duo  from  the  assignor  to  the 
assignee,  is  assigned  for  valuable  consideration. 
(Adm.)  Id $14 

6.  Bill  of  lading — Bills  of  Lading  Ad,  sect  3 — Mea- 
surements— Estoppel. — By  18  & 19  Yict.  c.  Ill,  s. 

3,  “ every  bill  of  lading  is  conclusive  evidence  of 
the  shipment  as  against  the  person  signing  it.” 
Semble  that  by  this  statute  the  bill  of  lading  is 
not  conclusive  evidence  ns  to  tho  accuracy  of 
measurements,  and  does  not  estop  tho  person 
signing  from  disputing  thoso  measurements. 
(Ex.)  Blanchet  v.  Powell’s  Plant  wit  Collieries 
Company  Limitetl  224 

7.  Bill  of  lading — “ Good  order  and  condition  ” — 

“ Quality  and  quantity  unknown  " — No  admission 
as  to  quality — Damage  to  cargo. — A bill  of  lading, 
stating  goods  to  have  been  shipped  in  good  order 
and  condition,  but  indorsed  bv  the  master  with 
the  words  “ quality  and  quantity  unknown,”  does 
not  admit  as  against  the  shipowner  that  the  goods 
were  shipped  in  good  order  and  condition.  (Adm. 
and  P.C).  The  Ida  158,  551 

8.  Bill  of  lading — “ Liberty  to  tow  and  assist  ves- 

sels in  all  situations  ” — Deviation  to  assist — Loss 
— Liability  of  shipowner. — A ship  carrying  goods 
under  a bill  of  lading  containing  tho  usual  excep- 
tions and  also  a clause  “ liberty  to  tow  and  assist 
vessels  in  all  situations,"  is  at  liberty  to  deviate 
for  the  purpose  of  rendering  salvage  assistance  to 
property  in  danger,  and  if  in  so  doing  she  herself 
is  lost  with  her  cargo  by  an  excepted  peril  the 
shipowners  are  not  responsible  to  tho  owners  of 
cargo  for  the  loss  sustained  by  thorn.  (Ex.) 
Stuart  and  another  v.  The  British  and  African 
Steam  Navigation  Co 497 
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0.  Bill  of  lading — Trans-shipment — Shipper's  risk — 

Loss — Ercepted  perils — Liability, — Whoro  goods 
are  shipped  for  Benin,  on  the  Wont  Coast  of  Africa, 
under  a bill  of  lading  containing  the  usual  excep- 
tions, and  a memorandum  *'  the  within  goods  to 
bo  trana-shipjMxl  at  Bonny,  and  forwarded  by 
branch  steamer  at  ship’s  expense,  but  shipper’s 
risk,"  tho  words  “ at  ship’s  expense  but  shipper’s 
risk,"  apply  to  tho  trans-shipment  of  the  good*  nt 
Bonny,  and  not  to  the  forwarding  of  them  from 
Bonny  to  Bonin,  and  impose  no  new  obligation 
on  tho  shipowner  after  trans-shipment,  and  if  a 
loss  takes  place  within  tho  excepted  perils  tho 
shipowner  is  not  responsible.  (Ex)  Id.  ...page  497 

10.  Bill  of  lading — Signature  by  master — Ship- 

owner not  estopped — Charter  party — Full  cargo 
to  be  shipped — .Short  shipment — Payment  by  ship 
owner  to  charterers — No  right  of  recovery. — Tho 
signature  of  a master  to  a bill  of  lading  does  not 
estop  the  shipowner,  and  hence  where  by  a charter- 
party  it  is  agreed  that  a ship  shall  take  on  board 
a full  cargo,  to  bo  provided  by  the  charterers,  and 
proceod  therewith  to  a foreign  port,  tho  master 
to  sign  bills  of  lading  for  the  weight  of  the  said 
cargo  put  on  board,  as  presented  by  the  char- 
terers, and  without  prejudice  to  tho  tenor  of  tho 
charter-party,  and  cargo  is  shipped,  and  tho  mas- 
ter signs  bills  of  lading  prosonted  by  the  char- 
terers for  a greater  quantity  than  is  actually 
shipped,  thcro  is  no  warranty  on  tho  part  of  tho 
charterers  that  the  bill  of  lading  is  indispntably 
correct,  nor  is  tho  shipowner  under  any  obligation 
to  pay  the  consignees  anything  to  mako  up  for 
the  apparent  short  shipment;  hence  1 no  action 
will  lie  by  the  shipowner  against  tho  charterer  to 
recover  back  money  so  paid  to  consignees.  (C.  P.) 
Broom  and  others  v.  Poxcell  Duffryn  Steamship 
Company 578 

11.  Bill  of  lading — Charter  parly — Excepted  perils 

— Damage  to  cargo — Charterers. — ■tie  ruble,  that 
charterers  proceeding  in  a Court  of  Admiralty 
jurisdiction,  for  damngo  to  cargo  carried  under  a 
bill  of  lading,  containing  no  exceptions,  but 
signed  by  tho  master  in  pursuance  “of  a charter- 
party  containing  tho  usual  exceptions  (perils  of 
the  sea,  Ac.),  are  bound  by  thoso  exceptions. 
(Adm.)  The  Catharine  Chalmers  598 

12.  Bill  of  lading — Excepted  perils — “ Thieves  ” — 
Construction  of — Liability  of  shipowner — Onus  of 
proof. — Where  goods  are  shipped  under  a bill  of 
lading  excepting,  amongst  other  things,  “robbery 
thieves,  barratry,  of  tho  masters  and  mariners, " 
and  containing  a clause  that  “ the  shipowner  is 
not  to  bo  liable  for  any  damage  to  any  goods 
which  is  capable  of  being  covered  by  insurance," 
the  words  “ damage  to  any  goods  " in  tho  insur- 
ance clause  does  not  apply  to  the  case  of  total 
abstraction  of  tho  goods  and  tho  word  “ thieves  ” 
applies,  as  in  policies  of  marine  insurances,  only 
to  thieves  external  to  the  ship,  and  the  onus  of 
showing  that  a loss  occurring,  whether  by  thieves 
robbery  or  barratry  comos  within  one  of  the  ex- 
ceptions, lies  upon  tho  shipowner  and  not  thu 
shipper ; hence  if  tho  goods  totally  disappear  and 
tho  shipowner  does  not  show  tho  loss  to  havo  been 
occasioned  by  one  of  tho  excepted  perils,  the 
shipper  will  be  entitled  to  recover  their  value. 

(Q.  B.)  Taylor  and  others  v.  The  Liverpool  and 
Great  Western  Steam  Companxj 275 

13»  Bill  of  lading— Excepted  perils — Contagious 
Diseases  (Animals)  Act  1869 — Liability  of  ship- 
owner.— Whore  sheep,  shipped  on  board  a ship  for 
importation  into  England  under  a bill  of  lading 
providing  that  they  are  shipped  at  shipper's  risk, 
and  that  tho  shipowner  is  not  answer&blo  for 
washing  or  throwing  overboard,  are  waahod  over- 
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board  on  the  voyage  in  a gale  of  wind,  tho  Con- 
tagious Diseases  (Animals)  Act,  1869,  under  which 
tho  Privy  Council  nro  empowered  to  make  and 
have  made  an  Order  in  Council  requiring  foot- 
holds to  bo  provided  for  tho  purpose  of  “ pro- 
tecting animals  brought  by  sea  to  jjorts  in  Great 
Britain  from  unnecessary  suffering  during  tho 
passage  and  when  landing,”  doos  not  givo  a right 
of  action  to  tho  owners  of  tho  sheep  to  recover 
for  their  loss  happening  in  consequence  of  tho 
broach  of  the  statutory  duty,  on  tho  ground  that 
tho  object  of  tho  statute  was  not  to  boneflt  tho 
owners,  but  to  prevent  tho  introduction  of  con- 
tagious diseases  into  this  country.  (Ex.)  Qorris 
ami  another  v.  Scoft  page  282 

14.  Common  carrier — Barge  owner— Lighterman- 

Liability  of — Goods  carried  for  one  person  at  a 
time — No  special  contract.— Whan  a barge-owner 
makes  it  his  business  to  let  out  barges  on  biro 
under  tho  care  of  his  own  servants  to  any  per- 
sons applying  for  them  as  required  from  time  to 
timo  to  carry  cargoes,  not  between  any  fixed 
tormini  but  to  and  from  different  points  on  a 
navigable  river  os  each  customer  requires,  each 
voyage  being  under  a separate  engagement 
mode  for  that  voyage,  and  each  barge  being  let 
to  and  carrying  tho  cargo  of  ono  customer  only 
at  a timo ; such  a barge-owner  carries  on  tho 
ordinary  employment  of  a lighterman,  and,  as 
such,  incurs  thu  liability  of  a common  carrier  in 
respect  of  the  goods  ho  carries,  and  is  liable  for 
all  loss  sustained  except  by  the  act  of  God  or  tho 
Qneen’H  enemies.  Querre,  however,  whether  such 
a carrier  would  bo  liable  for  refusing  to  receive 
and  carry  goods.  (Ex.  Ch.  from  Ex.)  The  Liver 
Alkali  Works  ( Limited ) v.  Johnson 332 

15.  Charter-party — Demurrage— Ship'1  to  be  loaded 

with  usual  dispatch ” — Charterers — Engagements 
causing  delay — Previous  knowledge  of  nuisler— 
Dock  regulations. — Where  by  a charter-party  it  is 
mutually  agreed  between  shipowner  and  char- 
terer that  the  shipowner’s  ship  is  “ to  be  loaded 
with  tho  usual  dispatch  of  tho  port,  or  if  longer 
detained  to  be  paid  40s.  demurrage,"  and  that  tho 
ship  is  to  be  loaded  at  a named  dock,  by  the 
regulations  of  which  no  shipper  could  havo  more 
than  threo  vessels  loading  in  dock  at  tho  same 
time,  and,  by  reason  of  the  charterer  having  more 
than  throe  Teasels  entered  in  their  books  which 
had  to  be  loaded  in  the  dock  before  that  ship,  tho 
ship  is  delayed  an  unreasonnblo  timo,  the  con- 
tract to  load  with  the  usual  dispatch  of  tho  port 
must  be  considered  as  an  absolute  contract  to 
load  with  that  dispatch  and  within  a reasonable 
time,  independently  of  any  other  engagements  of 
tho  charterers,  even  if  it  can  bo  shown  that  at 
the  timo  of  the  making  of  tho  charter-party  the 
shipowner  knew  that  such  previous  engagements 
existed,  and  tho  shipowner  can  recover  demur- 
rage. (Q.  B.)  Ashcroft  v.  Crow  Orchard  Col- 
liery Company  397 

16.  Charter-party — Reasonable  cargo — Unseaxcorthy 
ship — Unreasonable  delay — Frustration  of  con- 
tract— Dissolution. — Where  a charter-party  is 
entered  into,  the  shipowner  is  hound  to  provide  a 
reasonably  fit  ship  to  carry  a reasonable  cargo  of 
the  kind  specified  in  the  charter-party,  and  tho 
charterer  is  bound  to  provide  such  a cargo ; and 
if  such  a cargo  is  provided,  and  tho  ship  after 
loading  turn  oat  unfit  to  carry  such  cargo  and 
consequently  unseaworthy,  and  has  to  be  nn- 
loadod  and  cannot  be  made  fit  to  carry  tho  cargo 
within  a reasonable  time,  tho  charterer  is  ab- 
solved from  tho  performance  of  his  contract  and 
is  entitled  to  recover  from  the  shipowner  tho  loss 
sustained  by  him  in  cousoquonoo  of  the  ship- 
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owner’s  default.  (Ex.  Ch.  from  C.P.)  Stanton  v. 
Richardson ; Richardson  v.  Stanton page  288 

17.  Charter-party — Delay  of  oufirarri  voyage  by  ex- 

cepted perils — ilm'val  after  expected  time — Con- 
tract not  wholly  frustrated— Duty  of  charterer  to 
load. — Where  by  a charter-party  it  is  agreed  that 
a ship  shall  proceed  forthwith  to  a foreign  port 
and  thore  load  a cargo  for  the  charterers,  taking 
an  ontward  cargo  for  the  benefit  of  the  shipowner, 
subject  to  usual  perils  excepted  in  tho  charter- 
party,  the  exception  of  tho  perils  of  tho  seas  ap- . 
plies  to  tho  outward  voyage ; and  if  tho  vossel 
proceeds  on  hor  outward  voyage  as  quickly  os 
possible,  consistently  with  tho  operation  of  the 
perils  excepted,  and  arrives  within  such  timo  that 
there  has  been  no  such  delay  as  to  frustrate  tho 
object  of  tho  contract  from  a commercial  point  of 
view,  tho  charterer  is  bound,  notwithstanding 
that  tho  ship  arrives  at  the  outward  port  after 
tho  expoctod  time,  to  provide  tho  stipulated  cargo 
at  the  port ; and  if  ho  neglects  to  do  so  he  is 
liablo  to  an  action  for  not  loading  according  to 
eharter-party,  although  ho  may  offer  a cargo  at 
another  neighbouring  port.  (C.P.)  Hudson  and 
another  r.  Hill  and  another 278 

18.  Charter-party — Freight — Advance  before  voyage 
begins — Not  freight — No  lien  for. — A charter- 
party,  providing  that  tho  freight  shall  be  at 
certain  specified  rates,  and  that  a certain  sum 
shall  be  advanced  in  cash  on  signing  bills  of 
lading  and  clearing  at  the  custom  house  of  tho 
port  of  shipment,  and  that  for  tho  security  and 
payment  of  all  freight,  dead  freight,  demurrage, 
and  other  charges,  tho  master  or  owners  shall 
havo  an  absolute  lion  and  charge  on  the  said 
cargo  or  goods  laden  on  board,  docs  not,  nfter  tho 
loading  and  clearing  of  the  ship,  but  hofore  she 
sails  and  before  the  signing  of  tho  bills  of  lading, 
give  tho  master  and  owners  a lien  npon  the  cargo 
loaded  for  tho  sum  agreed  to  bo  advanced,  such 
advance  not  being  freight,  and  no  freight  having 
been  earned.  (L.  C.  & L.  JJ.)  Ex  parte  Nyholm  ; 

Re  Child 165 

19.  Charter-party — Demurrage — Lay  days — Civil 

commotion,  $c.  excepted  in  favour  of  charterer — 
Default  in  loading — What  will  exempt. — Where  a 
charterer  by  his  charter-party  undertakes  to  load 
a ship  within  certain  given  lay  days  “ ace i dents 
or  cansos  occurring  beyond  tho  control  of  tho 
shippers  or  affroighters,  which  may  prevent  or 
delay  her  loading  or  discharging,  including  civil 
commotion,  strikes,  riots,  stoppage  of  trains,  Ac., 
always  excepted,  " or  to  pay  demurrage,  ho  can- 
not excuse  default  in  loading  within  tho  lay  days 
by  giving  evidence  of  general  disturbance  and 
cessation  of  work  in  the  district  about  the  time; 
but  to  exempt  himself  from  liability  must  show  a 
disturbing  cause,  actually  preventing  the  loading 
of  tho  particular  ship.  (Adm.)  The  Village 
Belle 228 

20.  Damage  to  cargo • — Bill  of  lading — Excepted 

perils— Damage  by  other  causes — Liability  of 
shipowner.— A.  shipowner  carrying  goods  under  a 
bill  of  lading,  by  which  he  contracts  to  deliver  in 
good  order  and  condition,  certain  perils  excepted, 
is  bound  to  deliver  in  that  condition,  unless  pre- 
vented by  those  perils,  and  is  responsible  for  any 
damago  to  goods  occasioned  otherwise  than  by 
those  perils.  (Adm.)  The  Chasca  600 

21.  Dflffloy#  to  cargo — Bill  of  lading— Perils  of  the 
seas — Barratry  of  crew — Excepted  peril — Lia- 
bility of  shipotrner.— Injury  to  cargo  damaged  by 
sea  water  during  a voyage,  in  consequence  of  tho 
barratrous  act  of  tho  crew  in  boring  holes  through 
the  sides  of  the  ship  for  the  pnrposo  of  scuttling 
her,  is  not  a loss  by  perils  of  tho  sea,  within  the 


meaning  of  the  usual  exception  in  a bill  of  lading, 
such  as  will  exempt  tho  shipowner  from  his  lia- 
bility for  the  damage  under  his  contract  to  deliver 
in  good  order  and  condition.  (Adm.)  Id.  ...page  606 

22.  Damage  to  cargo — Perils  of  the  seas — Bill  of 
lading — ■ Policy  of  insurance — Barratry — Scuttling 
ship. — Even  if  damngc  to  cargo  by  sea  water 
caused  by  the  barratrous  act  of  tho  crow  in  boring 
holes  through  tho  ship  for  the  purpose  of  scuttling 
her,  loss  would  come  within  tho  meaning  of  the 
words,  “ perils  of  tho  seas,”  in  a policy  of  insur- 
ance, it  is  not  included  in  those  words  as  need  in 

a hill  of  lading.  (Adm.)  Id 600 

23.  Damage  to  cargo — Condition  at  time  of  ship- 
ment— Onus  of  proof. — In  a suit  against  ship- 
owners for  damage  to  cargo,  tho  ouns  is  upon  tho 
plaintiffs  to  show  in  the  first  instance  that  the 
goods  were  shipped  in  good  order  and  condition, 
before  they  can  call  upon  tho  shipowners  to  show 
excuse  for  tho  injury  done  to  the  goods  (overruled, 

sco  p.  551).  (Adm.)  The  prosperino  Palasso  ...  158 

21,  Damage  to  cargo — Bill  gf  lading — “ Good  order 
n;iti  condition" — **Quantity  and  quality  nn- 
known  ” — Condition  at  time  of  shipment  - Onus  of 
proof, — Thero  is  no  rule  of  law  by  which  the  con- 
signee of  goods  under  a bill  of  lading,  stating 
goods  to  havo  been  shipped  in  good  order  and 
condition,  but  containing  tho  words  “ quantity 
and  quality  unknown,”  is  bound  to  show  that  tho 
goods  were  shipped  in  good  order  and  condition, 
or  foil  in  his  suit  against  the  shipowner  for 
damago  done  to  the  cargo  ; but  failing  proof  of 
tho  condition  of  tho  cargo  when  shipped,  tho  con- 
signee is  bound  to  show  that  the  damage  which  is 
sustained  is  traceable  to  causes  for  which  the  ship- 
owner is  responsible.  The  rrosperino  Palasso 
(an/e,  p.  158)  disapproved  of.  (P.C.)  The  Ida.  551 

25.  Iktmagelo  cargo — Straining — Perils  of  the  seas 
except#! — Stowage. — Damago  to  cargo  caused  by 
the  oozing  of  wine  from  casks  through  straining 
in  bad  wcathor  is  damage  occasioned  by  perils  of 
the  seas,  and  the  shipowners  are,  under  the  usual 
exceptions,  exempt  from  liability  therefor  whero 
tho  cargo  is  properly  stowed,  or  is  stowed  in  such 
a manner  that  the  master  is  not  responsible  for 
bad  stowage.  (Adm.)  The  Catharine  Chalmers  593 

26.  Damage  to  cargo — Charter-party — Stowage  by 

charterer's  stcvctlorc — Liability. — Where  achartor- 
party  stipulates  that  a vessel  is  ” to  be  stowed  by 
charterers’  stevedore,  at  risk  and  expense  of 
vossel,”  and  a cargo  is  supplied  by  the  charterers 
and  is  stowed  by  their  stevedore,  tho  shipowner 
is  not  responsible  for  damage  occasioned  by  bad 
stowage.  Blakie  v.  Stenbridge  (6  O.B.,  N.S.  874) 
foVoiced.  (Adm.)  Id 598 

27.  Delivery  of  goods — Port — Place  of  delivery — Bill 
of  lading — ■ Freight — Shipowner’s  duties  and  rights. 

— Tho  duty  of  a shipowner  to  delivor  goods  at  tho 
usual  place  of  delivery  of  a port,  to  which  he  has 
contracted  to  carry  under  a bill  of  lading  stipu- 
lating only  that  the  goods  shall  bo  delivered  at  tho 
port  without  any  particular  part  of  tho  port  being 
namod,  is  an  implied  duty  only,  and  does  not 
amount  to  an  engagement  to  go  to  tho  usual  place 
in  all  events  and  under  all  circumstances.  The 
shipowner's  express  contract  is  to  deliver  in  the 
port,  and  if  it  be  impossible  to  deliver  at  tho  usual 
place  of  delivery  by  reason  of  the  prohibition  of 
the  port  authorities,  or  other  accidental  cause,  the 
contract  is  not  dissolved,  but  may  bo  performed  by 
tho  master  being  ready  to  givo  delivery  at  some 
other  convenient  part  of  tbo  port,  and  keeping 
tho  cargo  in  that  place  fora  reasonable  time  ready 
for  delivery,  and  tho  shipowner  will  thereupon  be 
entitled  to  his  freight.  (P.C.)  Broken  (app.)  v. 
Gaudet  (reap.);  Cargo  ex  Argos 
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28.  Delivery  of  goods— Bill  of  lading — Landing  of 
good $ — Shipowner' t duty . — A bill  of  lading  by  which 
a shipowner  contracts  to  deliver  at  a jtort.  “ the 
goods  to  bo  taken  out  witliin  twonty-four  hours 
after  nrrival  or  pay  demurrage,”  docs  not  abso- 
lately  roquiro  that  tho  shipowner  should  be 
ready,  not  merely  to  deliver,  bat  also  to  land  tho 
goods  in  tho  port,  or  that  the  merchant  should  bo 
able,  on  receiving  them,  to  land  them,  bnt  it  casts 
upon  tho  merchant  the  duty  of  taking  tho  goods 
out  of,  or  at  all  events  from  alongside  tho  Bhip  ; 
hence,  if  it  shoald  bo  impossible  to  land  tho  goods, 
by  reason  of  a prohibition  of  tho  port  authorities, 
tho  shipowner  may  still  perform  his  part  of  tho 
contract  if  he  bo  ready  to  deliver  tho  goods  to  tho 
merchant  in  the  port  without  landing  them.  (P.C.) 

Id  .... page  6 

29.  Delivery  of  good* — Demurrage — Expends — Bill 

of  lading — Default  of  consignee. — When  goods 
carried  under  a bill  of  lading,  by  which  the  (ship- 
owner is  to  deliver  at  tho  port  of  destination,  and 
tho  menhant  is  to  take  them  out  within  twonty- 
four  hours  or  pay  demurrage,  cannot  be  landed  at, 
but  may  bo  delivered  within,  that  i>ort,  the  ship- 
owner cannot  recover  from  the  merchant  demurrage 
and  expenses  claimed  in  respect  of  attempts  to  land 
tho  goods  at  other  ports,  before  he  is  ready  to 
give  dolivery  at  the  iiort  of  destination  ; 
but  ho  may  recover  expenses  incurred,  in  conse- 
quence of  tho  default  of  thu  merchant  in  taking 
delivery,  after  ho  is  ready  to  give  delivory  at  that 
port,  in  hiring  a vessel  to  store  tho  goods,  if 
thereby  the  merchant  is  relieved  from  tho  domur- 
rago  payable  in  respect  of  tho  detention  of  tho 
ship.  (P.G.)  Id C 

30.  Del ivery  of  good * — Freigh  t — Time  of  pa  y ment — 

General  average — Demurrage — Lien — Detention  of 
cargo  by  master — Liability  — Whoro,  by  a charter- 
party  and  bill  of  lading,  freight  u “to  be  paid 
on  unloading  and  right  delivory  of  tho  cargo,” 
the  master  having  a lien  by  ooramon  law  for  freight 
and  general  average,  and  a lien  by  contract  for 
demurrage,  the  payment  of  the  freight  and  the 
dolivery  of  the  goods  aro  concurrent  acts  in  which 
all  that  is  required  from  tho  owner  of  the  cargo 
is  readiness  and  willingness  to  pay  at  the  time  of 
delivery ; and  before  paying  any  sum  for  general 
average,  the  owner  of  cargo  is  entitled  to  bo  satis- 
fied that  tho  amount  claimed  is  tho  result  of  a 
proper  adjustment ; and  if  tho  owner  of  cargo  on 
arrival  of  tho  ship  in  port,  and  before  discharge, 
refuses  to  pay  tho  amount  claimed  for  freight  and 
genorul  average  before  the  amount  dno  is  finally 
ascertained,  but  offor*  to  pay  a largo  proportion 
of  the  freight,  and,  there  being  no  doubt  as  to  his 
solvency,  to  sign  an  averagu  bond  for  the  payment 
of  the  general  avorago  when  ascertained,  but  the 
master,  nevertheless,  insists  upon  retaining  tho 
cargo  on  board  ship  until  his  lion  for  freight  and 
gonoral  average  is  satisfied,  detention  by  thu 
master  is  not  wrongful,  bnt,  quart,  can  ho  impute 
tho  delay  in  tho  discharge  to  the  owner  of  cargo 
or  claim  for  domorrage  on  that  ground  ? (P.C.) 
Miedbrodt  v.  Fitssimon  ; The  Energie 555 

31.  Delivery  of  good * — Mate'*  receipt — Short  de- 
livery— Liability  of  shipowner  — Freight . — Whoro 
a mate  gives  a rooeipt  purporting  to  represent 
tho  amount  of  goods  shipped  on  board  a ship, 
and  tho  charterers  pay  tho  consignor  for  the 
amount  so  represented,  and  also  pay  tho  master 
freight  on  that  amount,  but  a smaller  amount  is 
delivered  ; tho  giving  of  tho  receipt  is  not  such 
an  act  of  negligence  in  itself  as  will  entitle  tho 
charterers  to  recover  from  tho  shipowner  tho 
amount  paid  in  excess  to  the  consignor  if  all  that 
was  actually  shipped  was  delivered;  but  the 


charterers  may  recover  from  tho  shi|>owner  tho 
amount  of  freight  overpaid.  (Ex.)  Biddulph 
<imi  other a v.  Bingham  page  225 

32.  Delivery  of  goo*ls— Bill  of  lading — Where  respon- 

tibility  of  shijwwner  cease*. — Where  goods  shipped 
under  a bill  of  lading  containing  tho  words,  “ To 
bo  delivered  from  tho  ship’s  deck,  whore  tho  ship's 
responsibility  is  to  cease,”  arrive  at  their  port  of 
destination,  and  tho  usago  of  that  port  is  that 
goods  are  unloaded  by  tho  dock  company  at  tho 
expense  of  tho  shipowner  on  to  a quay,  and  then 
that  the  consignee  should  send  lighters  into  which 
tho  goods  aro  delivered  also  by  tho  dock  com- 
pany and  also,  if  within  a specific  time,  at  tho 
oxponso  of  tho  shipowner,  the  shipowner  is  not 
responsible  for  tho  loss  of  any  of  tho  goods  after 
they  have  been  unloaded  on  to  the  quay  in  accord- 
ance with  tho  usage.  (C.P.)  Pctrocochino  and 
others  v.  Bott 310 

33.  Delivery  of  gotuls — Merchant  Shipping  Act 
Amendment  Act  1802,  sect.  07. — Landing  amt 
warehousing  cargo — Default  of  consignee  — Wilful 
default  not  necessary. — To  justify  tho  master  of  a 
ship  in  lading  or  warehousing  a cargo  under  tho 
Merchant  Shipping  Act  Amendment  Act  1802  (25 & 

20  Viet.  c.  63),  s 07,  by  which  it  is  unacted  that 
whore  tho  owner  of  goods  imported  “ fails  to  land 
and  take  delivery  thereof,  and  to  pruceed  there- 
with with  all  convenient  speed  ” by  tho  tiiuu 
named  in  the  charter-party,  Ao.,  *’  the  shijiotvuer 
may  land  and  unship  the  said  goods,  ” ami  ware- 
house them,  it  is  not  necessary  that  tho  failure  of 
tho  ownor  of  cargo  should  be  a “ wilful  default  ” 
in  landing,  Ac. ; but  tho  master  is  at  liberty  to 
land  tho  goods  whenever  tho  delivory  of  them  to 
the  ownor  within  the  proper  timo  has  been  preven- 
ted by  circumstances,  whether  tho  latter  is  or 
is  notto  blame.  (P.C.)  Miedbrodt  r.  Fitssimon; 

The  Energie .. 555 

34-  Delivery  of  goods — Merchant  Shipping  Act  Amend- 
ment. Act  1802,  sect.  67 — ■Landing  and  warehous- 
ing cargo — Lien — Slop  order— Excessive  amount 
• — Wrongful  detention. — Tho  provisions  of  tho 
Merchant  Shipping  Act  Amendment  Act  1802  (ss. 

07  and  OS),  giving  power  to  a master  to  land  and 
warehouse  a cargo,  and  give  notice  of  his  lien  to 
tho  warehouseman,  enablo  tho  master  to  retain  his 
lien  but  do  not  extend  it  to  charge*  not  duo  at  tho 
timo  of  landing,  and  if  the  master  wilfully,  and 
for  the  purpose  of  exacting  from  tho  cargo  owner 
charge*  for  which  ho  has  no  lien,  place*  upon  tho 
goods  a stop  order  for  an  excessive  amount,  which 
the  cargo  owner  i*  compelled  to  pay  before  ho  can 
obtain  hi*  goods,  the  landing  and  detention  of  tho 
goods  for  that  amount  is  a wrongful  act,  for  which 
tho  owner  of  cargo  may  recover.  (P.C.)  Id.  ...  555 

35.  Delivery  of  good*  — Merchant  Shipping  Act 
Amendment  def  1802,  sect.  67 — Landing  and 
warehousing  cargo — Lien  for  freight  and.  general 
average — Stop  order — Payment  of  part. — Where  a 
master  lands  and  warehouses  goods  under  tho 
Merchant  Shipping  Act  Amendment  Act  1802, 
and  to  preserve  his  lien  for  freight  and  genoml 
average,  places  on  them  a stop  order  for  tho 
amounts  claimed,  and  one  of  thoso  amounts  is 
paid  by  tho  aargo  owner,  it  becomes  tho  duty  of 
the  master  to  reduce  tho  stop  order  to  tho  amount 
for  which  ho  can  after  such  payment  reasonably 
claim  a lien,  and  his  refusal  to  do  so  amount*  to 
a wrongful  detention  of  tho  cargo.  (P.C.) 

Id.  555 

36.  Delivery  of  good*— Merchant  Shipping  Act 
Amendment  Act  1802,  sect.  67 — Lien — Claim  ex- 
celling  amount  due.—Semblc,  that  a master  is  nut 
liable  merely  because  ho  lands  and  warehouse* 
goods  under  a stop  order  for  a sum  in  excess  of 
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the  amount  duo  to  him  if  he  bond  fide  claims  alien 
for  that  sum.  (P.C.)  Id page  555 

37.  Delivery  of  goods — Mersey  Docks  Act  Consolida - 

lion  Act  1858,  sect.  36 — Master  porters — .Short 
delivery— Liability. — The  Mersey  Docks  Act  Con- 
solidation Act  1858,  sect.  36,  making  the  master 
porters,  appointed  under  that  Act  to  discharge 
cargoes  In  the  Mersey  Docks,  responsible  for  any 
los«,  damage,  or  injury  unstained  by  tho  cargoes 
discharged  by  them  during  the  receiving,  weighing, 
and  loading  off  by  tho  master  porters  or  their 
servants,  docs  not  in  any  way  discharge  tho  ship- 
owner from  his  liability  existing  before  ho  delivers 
to  the  master  porter,  and  his  responsibility  for 
short  delivery  remains  unaffected  by  tho  Act. 
(Adm.)  The  Emitien  Marie 511 

38.  Freight — Abandonment  of  ship  and  cargo  hy 
crew — Brought  in  by  salvors — Right  of  shipowner 
to  recover  freight — Sale  of  cargo  by  court— Re- 
fusal ofsh  ipowner  to  consent. — W here  a ship,  injured 
by  collision  without  fault  of  her  master  and  crew, 
is  abandoned  by  them,  and  is  afterwards  taken 
possession  of  and  brought  in  safely  into  port  by 
salvors,  who  institute  u suit  against  ship  and  car- 
go, the  shipowner,  having  by  tho  abandonment 
put  an  end  to  his  contract  of  carriage,  loses  all 
claim  to  have  the  cargo  put  into  his  pos- 
session to  enable  him  to  carry  it  on  and  so  earn 
his  freight,  and  all  claim  to  be  paid  full  freight 
out  of  tho  proceeds  of  the  cargo,  if  sold  by  order 
of  the  court.  Nor  cun  tho  shipowner  have  any 
claim  for  pro  raid  freight  unless  thero  bo  a now 
contract  express  or  implied  to  pay  tho  same,  and 
if  the  shipowner  refuses  to  consent  to  a solo  of 
tho  cargo  by  tho  court,  when  applied  for  by  tho 
salvors  and  owner  of  cargo,  unless  ho  be  paid  full 
freight,  no  such  contract  can  be  impliod.  (Adm.) 

The  Kathleen 367 

30.  Freight — Charter  and  suh-churter— Bills  of  la- 
ding  signed  without  knowledge  of  sub-charter — Lien 
for  freight — Delivery  without  prepayment— Right 
of  recovery  of  freight. — Where  the  master  of  a ship 
enters  into  a charter-party  with  a shipbroker  by 
which  it  is  agreed  that  goods  shall  bo  carried  at 
a certain-named  freight,  and  tho  shipbroker, 
without  authority  from  tho  muster,  outers  into  a 
second  charter-party,  relating  to  the  same  ship  and 
to  goods  of  tho  same  character  and  quantity,  with 
merchants  agreeing  thut  tho  goods  ahull  be  carried 
to  tho  same  port  lmt  at  a higher  rate  of  freight 
than  that  named  in  the  first  charter-party  j and  it  ia 
agreed  in  both  charter-parties  that  the  freight 
shall  bo  prepaid  and  that  the  shipowner  shall  havo 
an  absolute  lien  for  froight,  and  tho  merchants  ship 
tho  goods  without  knowledge  of  the  first  charter- 
party  ; and  the  master,  without  knowledge  of  tho 
second  charter-party,  receives  tho  goods  and  signs 
bills  of  lading  for  them,  making  tho  freight  puy- 
ublo  as  per  charter-party,  and  without  taking  pre- 
payment carries  and  delivers  the  goods  ; tho  ship- 
owner cannot  recover  tho  freight  from  tho  mer- 
chant after  payment  of  the  same  by  tho  latter  to 
the  shipbroker,  because  thero  is  no  contract  be- 
tween the  shipowner  and  tho  merchant.  There 
being  no  consensus  ad  idem  the  bill  of  lading  is 
no  contract,  as  it  does  not  refer  in  tho  minds  of 
tho  shipowner  and  merchant  to  the  same  charter- 
party,  nor  is  there  any  implied  contract  to  pay 
froight  other  than  as  agreed  upon  by  tho  charter- 
party  signed  hy  the  merchant.  (Q.B.)  Smidt  v. 

Tiden  307 

10.  Freight - -Charter-party — Lump  freight— Short 
delivery — Excepted  perils— Rights  of  shipowner.— 
Where  l>y  a charter-party,  it  is  agreed  that  a ship 
shall  load  a full  au<l  complete  cargo  to  be  provi- 
ded by  the  charterers  or  their  agents,  freight  to 


bo  paid  in  a lump  sum  fixed  by  tho  charter-jiarty, 
and  after  the  loading  of  tho  cargo  part  thereof  is 
lost  without  default  of  tho  shipowner,  by  perils 
excepted  in  tho  charter-party,  but  tho  remaiuder 
is  duly  delivered  according  to  the  charter-party, 
the  charterers  aro  not  ontitlcd  to  deduct  from  the 
lump  freight  a sum  proportioned  to  the  amount  of 
cargo  which  has  been  so  lost ; but  tho  shipowner 
^entitled  to  his  full  freight.  The  Norway  (B. 

A L.  404)  followed.  Robinson  Knight. . 

(C.P.)  page  19 

Merchant  Shipping  Company  {Limited)  v.  Armi- 
tage.  (Q.B.  and  Ex.  Ch.)  51,  185 

41.  Freight — Charter-party—  Freight  payable  on 

invoice  quantity  shipped— Bill  of  lading — Quan- 
tity  and  quality  unknown — Right  of  shipowner.— 
When  a ship  is  chartered  to  load  a cargo  of  grain 
and  deliver  at  a British  port  by  a charter-party, 
by  which  freight  is  to  be  j>aid  at  so  much  for  a 
a given  quantity  shipped,  and  in  the  event  of  any 
part  of  tho  cargo  being  delivered  in  a damaged 
condition  the  freight  to  be  payable  “ on  the  invoioe 
quantity  taken  on  board,  as  per  bill  of  lading,  or 
half  freight  on  damaged  or  heated  portion,  at 
captain’s  option,"  and  tho  cargo  is  shipped  under 
a bill  of  lading  naming  tho  quantity  shipped, 
but  tho  captain,  before  signing  the  bill  of  lading, 
write*  thereon  “ quantity  and  qunlity^un known,” 
signing  of  this  memorandum  will  not  take  away 
tho  captain’s  right  to  bo  paid  freight  on  tho  in- 
voice quantity,  if  on  arrival  ho  claim  by  notice  to 
the  indorsee  of  the  bill  of  lading  to  bo  paid  in 
that  way.  (C.P.)  Tully  v.  Terry 61 

42.  Freight — Bill  of  lading — Lump  freight — Short 

delivery - Thu  whole  froight,  if  a lump  sum,  named 
in  tho  bill  of  lading  is  payable  to  tho  ship- 
owner carrying  under  it,  although  a less  quantity 
of  goods  than  tho  quantity  named  in  the  bill  of 
lading  be  delivered.  (Ex.)  Blanchel  r.  Powell’s 
Llantwit  Collieries  Company  Limited 224 

43.  Master — Powers  and  duties  of — Agent  for  ship- 

pers— Right  to  recover  expenses — Tho  master  of 
a ship  being,  in  many  cases  of  accident  and 
emergency,  the  agent  from  necessity  of  the  owners 
of  cargo  where  he  catyiot  obtain  instructions  from 
them,  has  not  only  tho  power,  but  a duty  cast  up- 
on him  to  act  in  such  cases  for  the  safety  of  tho 
cargo  in  such  manner  as  may  bo  best  under  the 
circumstances  in  which  it  may  be  placed,  and  is 
entitled  as  a correlative  right  to  charge  tho  owner 
of  tho  cargo  with  the  exjKjnscs  properly  incurred 
in  ro  doing.  The  obligation  on  tho  }>art  of  tho 
master  to  act  for  tho  merchant  does  not  cease 
after  a reasonable  time  for  the  latter  to  take  de- 
livery has  elapsed,  and  hence,  after  such  time,  if 
it  be  impossible  to  land  and  warehouse  the  goods, 
or  loavo  them  at  their  port  of  destination,  tho 
master  may,  in  the  absence  of  all  advices,  carry 
or  forward  them  to  such  place,  even  back  to  tho 
port  of  shipment,  as  is  most  convenient  to  the 
owner,  and  charge  him  with  tho  expense  of  so 
doing.  (P.0.)  Brown  (upp.)  v.  Oavdet  (resp.) 
Cargo  ex.  Argos C 

See  Bills  of  Lading — Charter-party — Marine 
Insurance , Nos.  3,  23,  37,  38,  51,  52,  53. 

CARRIERS. 

See  Carriage  of  Goods  — Marine  Insurance, 
Nos.  3,  4. 

CAVEAT  TO  PREVENT  RELEASE. 

Sec  Practice,  No.  5. 

CHARTERED  FREIGHT. 

See  Carriage  of  Goods , Nos.  39,  10,  41 — Marine 
Insurance,  Nob.  19,  20,  21,  22,  23. 
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CHARTERER. 

So o Carriage  of  Goods,  Nos.  4, 11, 15,  16,  17,18, 19, 

26,  31,  39,  40 — Collision,  No.  17 — Marine  In - 
m ranee,  No  23 — Necessaries,  No.  3. 

CHARTER-PARTY. 

1.  Advanoss  for  disbursements — Indorsement  on  hilts 
of  lading — Insurance — Right  to  recover  back. — 

A charter-i>arty  stipulating  “sufficient  cosh  for 
ship'*  disbursements  to  bo  advanced  tho  master 
against  freight,  imbjoct  to  interest,  insurance, 
and  2$  per  oout.  commission  ; and  tho  mart  ter  to 
ondorso  tho  amount  so  advanced  upon  his  bills  of 
lading,  ” entitles  tho  shipowner  to  roly  upon  an 
itiHumnco  of  advancos  so  mode  being  effected  by 
charterers,  who,  by  tho  charter-party  stipulate 
for  and  roooivo  the  right  to  charge  tho  premium, 
and  in  caso  of  the  loss  of  tho  ship  on  her  voyage 
tho  neglect  to  insure  will  preclude  tho  charterer* 
from  recovering  back  the  advances.  (H.  of  L. 

Sc.  App.)  Watson  and  Co.  v.  Shankland  and 
others page  115 

2.  Breach  of  contract  to  receive  cargo— Other  vessels 
engaged — Rise  in  price  of  goods — Damages. — 
Whero,  by  a charter-party,  it  is  agreed  that  the 
shipowner  shall  have  a ship  ready  at  a certain 
time  to  receive  a cargo  for  a foreign  port,  and 
tho  shipowner  fails  in  the  ijorformaneo  of  hi*  con- 
tract, and  iu  cousoqucnco  thereof  the  charterer  is 
obligod  to  charter  other  vessel*  at  a higher  rate, 
and  to  pay  a higher  prieo  for  hi*  cargo,  tho  price 
having  risen  during  tho  delay  occasioned  by  tho 
shipowner's  default,  tho  charterer  is  entitled  to 
recover  as  damages  against  the  whipowner  tho 
loss  sustained  by  the  chartering  of  tho  other  ves- 
sel* and  tho  difference  in  tho  price  of  tho  cargo, 
providod  that  the  shipowner  docs  not  show  tliat 
the  cargo  has  by  reason  of  the  rise  in  price 
become  of  greater  value  in  tho  foreign  port, 

(Ex.)  Featherstone  v.  Wilki/ison  31 

3.  Charterer— Demurrage — Cesser  of  liability — 
Cargo  tootled — Lien  for  freight  and  demurrage. — 
Where  a charter-party  between  shipowner  and 
cliartorers  provides  a number  of  loading  days  and 
tho  rate  of  discharge  per  working  day,  that  ten 
day*  on  demurrage  for  all  like  days  above  tho  said 
days  shall  be  paid  at  a specified  rate  per  day*,  and 
that  the  charterer'*  liability  shall  cease  when  the 
ship  is  loaded,  the  captain  or  owner  having  a lien 
on  cargo  for  freight  and  demurrage,  tho  demur- 
rage days  mentioned  include  such  day*  at  both 
the  port  of  loading  and  tho  port  of  discharge,  and 
tho  charterer'*  liability,  for  all  demurrage  at  the 
port  of  loading  ceases  on  the  ship  being  loaded. 

(Ex.  Ch.  from  Q.B.)  Kish  v.  Cory  ; Francesco 

v.  Massey 593,  59 4n. 

4.  Demurrage — Shipowner's  lien — Detention  beyond 
demurrage  days. — Semble , the  shipowner’*  lien 
for  demurrage  includes  a claim  for  damages 
caused  by  detention  beyond  the  demurrage  days. 

(Ex.  Ch.  from  Q.B.)  Kish  v.  C'ory  593 

5.  Warranty  — Ship  expected  to  be  at  a port. — 
Where,  by  a charter- jiarty,  it  is  expressed  that  a 
ship  “ is  expected  to  be  at  ” a port  on  a given 
date,  these  words  are  in  tho  nature  of  a warranty 
that  the  ship  will  be  at  the  port  named  on  that 
date,  an<l  an  uction  i*  maintainable  for  a breach 

of  that  warranty.  (C.P.)  Corkling  v.  Massey...  18 

6.  Warranty —Ship  "expected  to  be  at  a port  ” — 
Breach — Plea  of  knowledge  of  plaintiffs  as  to 
ship's  engagements. — A plea  that  at  the  time  of 
making  of  the  abovo  agreement,  the  ship  was  en- 
gaged upon  certain  voyages,  as  was  well  known 
to  the  plaintiff,  and  that  tho  charter-party  was 
mado  subject  to  tho  condition  that  the  ship 


should  with  all  convenient  spoed  fulfil  her  said 
engagement*,  and  then  proceed  to  tho  named  port, 
i*  a good  plea  to  a declaration  for  breach  of 
warranty.  (C.P.)  Id ....page  18 

See  Carriage  of  Goods,  Nos.  11,  15,  16,  17,  18,  19, 

26,  30,  39,  40,  41  — Interest— Marine  Insurance, 

Nos.  19,  20,  22,  23. 

COAL  DUES. 

Banker  coals — Tyne  Coal  Dues  Act  1872 — Liability 
for  lines.- — Bunker  coals  carried  away  from  the 
port  of  Newcastle  for  tho  purpose  of  being  con- 
sumed beyond  tho  limits  of  tho  port,  and  for  tho 
use  of  the  ship  carrying*  them,  are  coal*  exported 
within  tho  meaning  of  the  Tyne  Coal  Dues  Act. 
1872,  sect.  3.  and  tho  j>errtons  so  exporting  coal* 
must  pay  tho  due*  fixed  by  that  section.  (Q.  B.) 
Muller  y.  Baldwin 301 

COLLISION. 

1.  Breach  of  regulations— Excuse  of  prior  collision 

— Responsibility  for  prior  collision  lo  be  con - 
sideml. — Whore  a ship  seek*  to  excuse  her  failure 
to  comply  with  the  sailing  regulations  and  with  a 
seaman-liko  precaution,  by  showing  that  such  a 
failure  wok  in  consequence  of  her  being  disabled 
in  a prior  collision,  it  is  material  to  inquire 
whether  tho  prior  collision  wo*  due  to  her  default, 
or  was  the  result  of  inevitable  accident. 
Sembls,  it  tho  prior  collision  bo  due  to  tho  default 
of  tho  ship  so  seeking  excuse,  and  if  her  subse- 
quent failure  to  comply  a*  aforesaid  contribute  to 
tho  collision  proceeded  for,  sho  will  bo  to  blainc 
therefor  (Priv.  Co.)  The  Kj  benhavn  213 

2.  Crossi ng  sh  i ps  — 8a Hi ng  th  i ps  — Ctosehn uled — 

Luffing — Railing  Rules,  Arts.  12  18. — Whero  & 

ship  close  hauled  is  bound  to  keep  her  course 
luffing  as  close  to  tho  wind  a*  sho  can  without 
losing  headway  is  not  a deviation  within  Article 
18  of  the  Regulations  for  Preventing  Collisions 
at  Sea,  such  as  will  render  her  liable  for  a collision 
with  another  vessel,  whoso  duty  it  is  to  keep  out 

of  her  way.  (Priv.  Co.)  The  Aimo : The  Amelia  96 

3.  Crossing  ships  — Steamships — Taking  pilots  — 
Special  circumstances— Sailing  Rules,  Arts.  14  «$* 

19.— Two  vessel*  bearing  down  at  the  same  timo 
from  different  directions  u|»on  a well-known  pilot 
station  to  take  pilots  on  board  are  to  be  treated 
as  crossing  vessel*  within  the  moaning  of  Art.  14 
of  the  Regulations  for  preventing  Collisions  at 
Sea,  if  their  courses,  if  continued,  would  inter- 
sect ; and  tho  fact  of  their  seeking  pilots  at  tho 
some  place  is  not  such  a special  circumstance 
within  tho  meaning  of  Art.  19  os  will  take  them 
out  of  the  operation  of  tho  rule  requiring  that  tho 
ship  which  has  tho  other  on  hor  own  starboard 
hand  shall  keep  out  of  the  way  of  tho  other.  (P. 

, C.  Affirming  A dm.  Ct.  Vol.  p.  475)  The  Ada  ; 

The  Sappho 4 

4.  Crossing  ship*  — Steamships  — Taking  pilots  — 
Keeping  course — Sailing  Rules,  Arts.  14,18,19.— 
Where  a vessel  i*  approaching  a pilot  station  to 
take  a pilot,  and  ha*,  as  regard*  another  vessel 
doing  tho  same  thing,  the  right  to  keep  her  oourso 
sho  hu*  a right  to  keep  suifieont  headway  on  her 
to  give  her  steerage  way,  so  as  to  get  on  her  pro- 
per course  after  taking  a pilot,  and  is  not  bound 
within  Art.  16  to  stop  and  reverse.  Tho  other 
vessel  is  bound  to  stop  and  let  her  take  her  pilot 
or  to  take  some  other  mean*  of  avoiding  her.  P. 

C.)  The  Ada;  The  Sappho  4 

5.  Crossi wish ips — Steams! i ips — li Keeping outof way” 

— Porting— Stopping  $c. — Sailing  Rules,  Art.  14. 

— Art.  14  of  the  regulations  for  preventing  colli- 
sions at  sea,  which  provides  that  “if  two  vessel* 
under  steam  are  crossing  so  os  to  involve  risk  of 
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collision  the  ship  which  ha*  the  other  on  her  own 
starlmard  side  fthall  keep  out  of  tho  way  of  the 
other,"  is  not  to  bo  construed  bo  that  "keeping 
out  of  the  way"  moans  in  all  coses  porting:  a 
vessel  may  within  the  meaning  of  that  article 
keep  out  of  tho  way  by  stopping,  or  by  going 
ahead,  or  by  starboarding,  or  by  porting,  or  by 
going  astern,  as  tho  circumstances  of  tho  case 
may  require.  (Priv.  Co.)  The  Nor  page  264 

C.  Damage  by  salvor—  Gross  negligence — Liability. 

— Where  dumngc  is  inflicted  upon  a ship  by 
another  engaged  in  rendering  salvage  services  to 
the  former,  the  Court  of  Admiralty  regards  the 
negligence  of  tho  salvor  less  severely  than  it  does 
the  negligence  of  a vessel  wholly  unconnected 
with  the  injured  vessel,  but  will  condemn  tho 
salvor  in  the  damage  where  he  has  been  guilty  of 
gross  negligence  and  want  of  proper  navigation. 
(Adm.)  The  C.  8.  Butler ; The  Baltic  237 

7.  Danger  of  collision — Wrong  manoeuvre — Liability 

— A vessel  which,  having  performed  her  own 
duty,  is  thrown  into  immediate  danger  of  col- 
lision by  tho  wrongful  act  of  another  is  not  to  be 
held  liable  if  at  that  moment  she  adopts  a wrong 
manoeuvre.  (Priv.  Co.)  The  Nor 264 

8.  Fog — Ferry  boats — Crossing  river — Liability  for 
damage.— A steam  ferry  boat  continuing  to  cross 
and  recross  the  river  Mersey  during  n dense  fog 
takes  upon  herself  the  responsibility  incident  to 
such  a course,  and  is  not  entitled  to  set  up  public 
convenience  against  the  probability  of  loss  of  lifo 
and  property  ; but  she  will  bo  liable  for  any 
damage  done  to  other  vessels  with  which  sho  may 
come  into  collision,  provided  those  vessels  take 

• the  precautions  required  by  law  to  warn  her  of 
their  position,  (Adm.)  The  Lancashire  202 

9.  Fog — , Steamship — Duty  to  anchor — Liability. — 

Whore  a steamship,  whilst  in  a good  and  well- 
known  anchorage  ground,  enters  a dense  fog,  it 
is  her  duty  to  anchor  at  once  ; ami  if  sho  neglects 
to  do  so,  and  continues  her  course,  she  will  bo  to 
blame  for  a collision  ensuing,  provided  that  the 
other  vessel  has  done  all  that  the  law  requires. 
(Adm.)  The  Otter 208 

10.  Fog  — Signal  — Bell  ■ — Horn  — Sailing  ship.  — 
Where  a sailing  vessel  in  motion  during  a thick 
fog,  instead  of  blowing  a fog  horn  rings  a bell, 
there  is  a presumption  that  tho  failure  to  blow 
the  fog  horn  contributes  to  the  collision,  and,  ns 
the  burden  of  showing  that  it  was  in  no  degree 
occasioned  by  that  failure  lies  upon  tho  sailing 
vessel,  it  is  impossible  to  rebut  the  presumption. 

(U.  8.  8up.  Ct.)  The  Steamer  Pennsylvania  ...  378 

11.  Inevitable  accident — Plea  of— Onus  of  proof — 

Duty  to  begin.— In  a cause  of  collision,  where  tho 
the  defendants  plead  inevitable  accident  alone,  it 
lies  upon  the  plaintiff  to  show  n prim-i  facie  caao 
of  negligence  against  tho  defendants,  and  tho 
plaintiffs  must  therefore  begin.  (Adm.)  The 
AhruAum 34 

12.  Inevitable  accident — Duty  to  keep  course — 
Disabled  ship  unable  to  keep  out  of  way — Sailing 
Bales,  Arl.  18.— Where  it  is  the  duty  of  a ship  to 
keep  out  of  tho  way  of  another,  but  she  is  unable 
to  do  so  by  reason  of  being  disabled  in  u former 
collision,  and  the  other  ship,  being  unaware  of 
her  disabled  condition,  continues  her  course, 
under  Article  18,  a collision  onsning  is  tho  result 
of  inevitable  accident.  (Priv.  Co.)  The  Aimo ; 

The  Amelia 90 

13.  Launch — Reasonable  precaution — Onus  of  proof. 

—It  is  the  duty  of  those  who  launch  a vessel  to 
do  no  with  tho  utmost  precaution,  and  to  give 
»;uch  notice  as  is  reasonable  and  sufficient,  accord- 
ing to  local  circumstances,  to  prevent  injury 


happening  to  other  vessels  from  the  launch,  and 
tho  burden  of  proving  that  these  things  have 
been  done  lies  upon  them.  (Adm.)  The  Qlen - 
garry page  230 

14.  Launch  — Reasonable  precaution  — Notice  of 

launch— General  notice  sufficient. — Where  in 
launching  a vessel  in  a river  the  usual  precautions 
token  in  that  river  have  been  taken,  and  tho 
usual  general  notice  that  tho  launch  was  about 
to  take  place  has  been  given,  the  persons  having 
charge  of  the  launch  have  performed  all  they  are 
required  to  do  by  law,  and  no  specific  notice  of 
the  exact  moment  of  tho  launch  is  required. 
(Adm.)  Id 230 

15.  Launch  — Notice  of — Jliwr  Mersey. — In  the 
River  Mersey  to  give  notice  of  a launch  taking 
place  it  is  customary  to  have  the  ship  dressed  in 
flags  an  hour  or  more  before  high  water  (about 
which  time  the  launch  takes  place) ; to  have  tugs, 
ono  at  least  also  drossed  in  flags,  plying  about 
some  time  before  the  launch  in  front  of  tho  yard 
where  tho  ship  is  lying ; and  there  are  usually  a 
mnultor  of  small  boats  lying  off  ready  to  pick  up 
timber  when  tho  ship  comes  away.  (Adm.)  Id.  230 

16.  Liability  — Collision  caused  by  negligence  of 
third  ship — Where  a steamship,  in  order  to  avoid 
collision  with  another  ship,  is  obliged  by  the 
wrongful  act  of  that  other  Hhip  to  take  measures 
which  bring  her  into  collision  with  a third  ship, 
without  any  ncgligenco  on  her  own  part,  the  Court 
of  Admiralty  will  not  hold  her  responsible  for  the 
damage  to  the  injured  vessel.  Semitic,  that  the 
owners  of  the  injured  vessel  should  proceed  against 
tho  original  wrongdoer.  (Adm.)  The  Thames...  512 

17.  Liability  in  rem — Ship  chartered — Crew  char- 

terers' servants.— A ship,  chartered  by  her  owners 
so  that  the  whole  control  and  management  of  ship 
and  crew  are  vested  in  tho  charterers,  is  liable  in 
a proceeding  in  rem  for  damogo  done  to  another 
ship  by  tho  negligence  of  her  crew,  although 
they  are  the  charterers’  servants.  (Adm.)  The 
Lemington  475 

18.  Lights — Duty  of  vessel  at  anchor — Trimming 

lamp  no  excuse — It  being  tho  duty  of  a vessel  at 
anchor  to  carry  a riding  light  always  visible,  no 
such  excuse  as  that  of  taking  tho  lump  down  to 
bo  trimmed  can  be  admitted,  if  tho  absence  of  the 
light  brings  about  a collision.  (P.C.)  The  C.  II. 
Palmer;  The  Lumas 94 

19-  Lights— Distance  visible — Deficiency — Merchant 
Shipping  Act  1873,  sect.  17 — Infringement  —Lia- 
bility— A ship  carrying  side  lights,  which  are 
visible  only  at  tho  distance  of  about  a mile,  in- 
stead  of  at  a distance  of  two  miles,  as  required  by 
tho  regulations,  infringes  those  regulations  so  as 
to  make  her  liablo  to  bo  deemed  in  fault  under 
the  Merchant  Shipping  Act  1873,  sect.  17.  (Adm.) 

The  Magnet 478 

20.  Light — Deficiency — Distance  visible  — Merchant 

Shipping  Act  1873,  sect.  17 — Liability — Semble, 
that  a ship  carrying  such  lights  must  be  deemed 
in  fault,  whether  the  deficiency  of  the  light  did  or 
not  contribute  to  the  collision.  (Adm.)  Id 478 

21.  Lights — Obscuring  of — Merchant  Shipping  Act , 

1873,  sect.  17 — Liability — Semble,  that  where 
lights  are  bo  fixed  that  they  are  partly  obscured 
from  a particular  point  right  ahead  by  the  cat- 
heads of  a ship  carrying  them,  but  are  visible 
both  above  and  below  tho  catheads,  there  is  no 
such  infringement  within  the  statute  as  will  render 
the  ship  liablo  in  a collision  with  another  ship 
approaching  broad  on  the  starboard  bow  of  the 
former.  (Adm.)  The  Duke  of  Sutherland 478 

22.  Lights—  Screens — Shorter  than  regulation — Mer- 
chant Shipping  Act  1873 — Infringement — The 
regulation  n»  to  tho  length  of  tho  screens  of  a 
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■hip’s  side  lights,  being  for  the  purpose  of  pre- 
venting those  lights  from  being  seen  across  the 
bows  of  the  ship  carrying  them,  and  being  merely 
subsidiary  for  the  purpose  of  securing  the  visi- 
bility of  each  distinct  light,  a ship  carrying  screens 
shorter  than  those  required  by  the  regulations  is 
not  guilty  of  any  infringement  within  the  moan- 
ing of  the  Merchant  Shipping  Act  1873,  if  the 
lights  are  not  in  fact  seen  ocrof^  her  bows,  and 
it  is  shown  that  by  reason  of  the  construction  of 
the  ship  she  could  not  have  carried  larger  screens 
with  safety.  (Ailm.)  The  f’auny  M.  Carvill.  page  478 

23.  Lights — Screen*  — Shorter  than  regulation — Jf«r- 
chant  Shipping  Act  1873 — Infringement. — A ship 
carrying  her  side  lights  with  Hcreens  shorter  than 
required  by  the  regulations,  is  not  to  be  deemed 
in  fault  if  the  shortness  of  the  screens  could  not  by 
any  possibility  have  contributed  to  the  collision. 

(P.C.  from  Adm.)  Id 565 

24.  Lights  —Screen* — Shortness  of— Peculiar  build 
of  ship — Merchant  Shipping  Act  1873 — Special 
circumstance. — Semble,  that  the  peculiar  build  of 
a ship  requiring  her  side  light  screens  to  bo 
shorter  than  provided  in  the  regulations,  is  not  a 
"circumstance  of  the  cose  making  a departure 
from  the  regulation  necessary,”  within  tho  mean- 
ing of  the  Merohant  Shipping  Act  1873,  sect.  17. 

(P.C.  from  Adm.)  Id 565 

25.  Lights — Overtaking  ship — Duty  of  overtaken 

ship  to  exhibit  light  astern. — There  is  no  dnty 
imposed  upon  any  ship  to  exhibit  a light 
or  signal  astern  to  another  ship  approach- 
ing the  former  from  such  a direction  that  the  re- 
gulation lights  of  the  leading  ship  are  not  visible 
to  those  on  board  tho  following  ship,  even  when 
the  leading  ship  is  in  the  fairway  of  a harbour  on 
a night  when  vessels  not  showing  lights  cannot 
be  seen  at  a greater  distance  than  one  or  two 
cables'  length.  (But  see  Vol.  III.,  pp.  1,  4.) 
(Adm.)  The  Earl  Spencer 523 

26.  Look-out — Report  of  light— Reply — Duty  of  look- 

out man.—Semhle,  that  whore  tho  look-out  has  onco 
reported  to  tho  pilot  or  officer  of  tho  watch  a light 
on  board  another  Hhip.  and  the  report  has  been 
answered,  tbero  is  no  furthor  duty  on  tho  look- 
out to  report  that  light  a second  time  on  nearing 
the  ship.  (Adm.)  The  City  of  Cambridge 193 

27.  Merchant  Shipping  Act  1873,  sect.  17— Regula- 

tion for  preventing  collisions— Infringement — 
Liability.— Where  a collision  occurs  at  night,  and 
the  lights  of  ono  of  tho  ships  ore  not  burning  at 
tho  time  when  the  vessels  come  in  sight,  and  the 
court  is  not  satisfied  that  the  wont  of  those  lights 
is  occasioned  by  circumstances  over  which  the 
crow  of  the  ship  hod  no  control,  she  must,  even  if 
tho  want  of  the  lights  did  not  contribute  to  the 
collision,  be  held  to  blame  under  tho  Merchant 
Shipping  Act  1873,  sect.  17,  which  provides  that 
" If  in  any  case  of  collision  it  is  proved  to  tho 
court  before  which  tho  case  is  tried  that  any  of 
ths  regulations  for  preventing  collisions,  contained 
in  and  mado  under  tho  Merchant  Shipping  Act 
1854  to  1873,  have  boon  infringed,  the  ship  by 
which  such  regulation  shall  bo  infringed  shall  bo 
deemed  to  bo  in  fault,  unless  it  iB  shown  to  the  sa- 
tisfaction of  tho  court  that  tho  circumstances  of  tho 
case  made  a departure  from  the  regulations  ne- 
cessary." (P.C.)  The  Hibernia 454 

28.  Merchant  Shipping  Act  1873,  sect.  17 — Regula- 
tions for  preventi  ng  coll  isions — Infringement . — Tho 
Merchant  Shipping  Act  1873,  sect.  17,  renders  it 
necessary  for  tho  court,  in  evory  case  of  collision, 
to  inqnire  whether  there  has  been  an  infringement 

. of  a regulation,  and,  if  so,  whether  the  circum- 
stances rendered  a departure  from  tho  regulations 

necessary.  (P.C.)  Id  454 

VOL.  H,  N.  S. 


29.  Merchant  Shipping  Act  1873,  sect.  17 — Regula- 
tions for  preventing  collisions — Infringement— 

Both  ships  to  blame.— Although  a ship  must  be 
deemed  in  fault  for  an  infringement  of  the  regula- 
tions preceding  but  not  occasioning  tho  collision 
ander  tho  Merchant  Shipping  Act  1873,  sect.  17, 
sho  is  not  necessarily  wholly  in  fault ; but  if  the 
other  ship  has  been  guilty  of  negligence,  or  a 
breach  of  the  regulations,  tho  latter  will 
also  be  held  to  blame,  and  tho  damagos 
divided  between  them.  (P.C.)  Id page  454 

30.  Merchant  Shipping  Act  1873,  sect.  17 — Regula- 
tions for  preventing  collisions — Infringement— 
Materiality  to  the  case.— A ship,  to  be  deemed  in 
fanlt  under  the  Merchant  Shipping  Act  1873,  (36 
A 37  Viet.  c.  85),  sect.  17,  for  having  infringed 
any  of  tho  regulations  for  preventing  collisions, 
must  have  infringed  thoso  regulations  in  such  a 
manner  that  the  infringement  is  material  to  the 
coso  before  the  court,  and  is  such  as  might  by 
possibility  have  caused  or  contributed  to  the  par- 
ticular oolli-ion  ; a more  infringement  which  by 
no  possibility  could  have  anything  to  do  with 
tho  collision  will  not  render  the  ship  liable.  (Adm.) 

The  Magnet,  the  Duke  of  Sutherland,  The  Fanny 

M.  CarviU  478 

31.  Merchant  Shipping  Act  1873,  sect.  17 — Regula- 
tion for  preventing  collisions — Infringement — 
Liability. — To  render  a ship  liable  to  be  deemed 
in  fault  under  the  Merchant  Shipping  Act  1873, 
sect.  17,  for  an  infringement  of  the  regulations 
for  preventing  collisions,  tho  infringement  mnst 
be  one  having  some  possible  connection  with  the 
collision  in  question  ; a mere  infringement,  which 
by  no  possibility  could  havo  anything  to  do  with 
tho  collision,  will  not  render  the  ship  liable. 

(P.C.  from  Adm.)  The  Fanny  31.  Carvill 565 

32.  Mooring/— Insufficiency  of— Duty  of  master — 
Order  of  port  authorities — Liability  of  owner.— 
Although  it  is  the  duty  of  tho  master  of  a ship  to 
take  all  such  precautions  as  a man  of  ordinary 
prudonco  and  skill,  exercising  reasonable  fore- 
sight, would  use  to  avert  danger  and  to  prevent 
hitt  Hhip  doing  damage  to  others  in  the  circum- 
stances in  which  he  is  placed,  there  is  no  obliga- 
tion upon  a master  who  is  ordered  by  tho  authorities 
of  tho  port  in  which  his  ship  lies  to  take  np  a 
berth  in  a particular  part  of  tho  harbour  to 
examine  the  sufficiency  of  a buoy  to  which  he 
moors  his  ship  in  that  place,  although  that  bnoy 
may  belong  to  a private  company,  if  the  port 
authorities  sanction  the  use  of  the  buoy,  and  treat 
it  as  a proper  and  sufficient  mooring  place  for 
vessels  frequenting  tho  port.  If  through  tho 
insufficiency  of  such  a buoy  the  ship  jiarts  from 
her  moorings  on  a storm  arising,  the  shipowner 
will  not  be  responsible  for  damage  ensuing  by 
collision  provided  the  master  has  taken  other 
precautions  sufficient  under  ordinary  circum- 
stances to  meet  the  exigencies  of  the  cose.  (Priv. 

Co.)  The  William  Lindsay  118 

33.  Moorings — Parting  of — Anchor— Question  of 
seamanship— Nautical  assessors. — The  question 
whether  a master  should  under  such  circumstances 
have  let  go  an  anchor,  or  whether  the  having  an 
anchor  ready  to  let  go  was  a sufficient  precaution, 
is  a question  of  practical  seamanship  upon  which 
the  Court  of  Appeal  will  be  guided  by  the  opinion 

of  thoir  nautical  assessors.  (Priv.  Co.)  Id 118 

34.  Onus  of  proof — Duty  to  begin — Inevitable  ac- 
cident—Ship  at  anchor. — In  all  causes  of  damage, 
the  onus  boing  upon  tho  plaintiff  to  establish 
negligence  against  the  defendant,  the  plaintiff 
must  begin  ; and  this  rule  applies  to  cases  where 
the  only  defence  is  inevitable  accident  and  the 
plaintiffs  vessel  is  at  anchor,  contrary  to  the 
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former  practice  of  the  High  Court  of  Admiralty. 
(Adm.)  The  Otter page  208 

85.  Pilot — Duty  of— Ship  at  anchor — Length  of 
cable  — Stringing  — Helm  — Sheering.  — Where  a 
ship  in  charge  of  a licensed  pilot  in  anchored 
within  pilotage  waters,  the  pilot  is  responsible  for 
the  length  of  cable  at  which  the  ship  rides,  and  it 
is  his  duty,  when  the  ship  swings  to  the  tide,  to 
superintend  that  manoeuvre  and  to  regulate  the 
helm,  and  it  is  negligence  on  his  port  to  go  below 
beforo  tho  ship  is  fully  swung,  leaving  tho  holm 
amidships  without  orders  as  to  its  regulation ; 
and  if,  through  want  of  length  of  cable  and  of 
regulation  of  tho  holm,  the  Bhip  sheers  and  so 
parts  from  her  anchor  in  swinging  during  hid 
absence,  ho  will  be  alono  responsible,  provided 
that  the  watch  on  deck  take  tho  right  manoeuvre 
to  counteract  the  sheering.  (Adm.  and  Priv.  Co.) 

The  City  of  Cambridge 193,  239 

36.  Pilot — Duty  of — Ship  at  anchor — Parting  cable 

— Officer  of  watch — Ditty  of. — Where  a ship  at 
anchor  in  pilotage  waters  and  in  ehargo  of  a 
licensed  pilot  parts  her  cable,  the  necessity  for 
lotting  go  another  anchor  in  a matter  within  tho 
discretion  of  the  pilot  and  the  manoeuvre  should 
bo  diroctcd  by  him  ; and  if  the  pilot  is  below  at 
the  time,  tho  officer  of  tho  watch  will  bo  justified 
beforo  giving  any  orders  to  bring  up  the  ship  in 
calling  tho  pilot  on  deck  to  take  charge,  provided 
that  there  be  no  immediate  necessity  for  action. 
(Priv.  Co.)  Id 239 

37.  Practice — Admiralty  court — Foreign  plaintiffs 

— Cross  cause — Security  to  answer  judgment — Ap- 
pearance— Staying  proceedings — Admiralty  Court 
Act  1861,  sect.  3*4. — Whero  a cause  of  damage  is 
instituted  in  the  High  Court  of  Admiralty  against 
a ship,  in  respect  of  a collision  in  which  the  ship 
of  the  plaintiffs  is  totally  lost,  and  the  defendants 
institute  a cross  cause  in  personam  against  the 
plaintiffs  in  rospoct  of  the  same  collision,  both 
portico  being  foreigners  resident  abroad,  and  the 
plaintiffs  decline  to  givo  security  to  answer  judg- 
ment in  the  cross  cause,  or  to  enter  an  appearance, 
tho  court  will  apply  the  provisions  of  the  Ad- 
miralty Court  Act  1861  (24  Viet,  c.  10,  s.  34),  and 
will  order  proceedings  to  be  stayed  in  the  prin- 
cipal cause  until  security  is  given  in  the  cross 
cause.  (Adm.)  The  Charkieh 121 

38.  Practice — Costs — Damage  to  ship  by  barge — 

County  Courts  Admiralty  Jurisdiction  Act  1868, 
sect.  9. — A plaintiff  proceeding  without  leave  in  a 
Superior  Court  for  damage  to  his  ship,  within  the 
body  of  a county,  by  a barge  (propelled  by  oars 
only),  taking  judgment  by  default,  and  having 
his  damages  assessed  by  tho  sheriff  at  an  amount 
under  3001.,  U not  entitled  to  his  costs,  by  reason 
of  tho  County  Courts  Admiralty  Jurisdiction  Act 
1868,  sect.  9.  (Q.  B.  Bail  Court.)  Purifci*  v. 

Flower 226 

39.  Practice — Admiralty  Court — Costs — Compulsory 

pilotage. — In  a collision  cause,  where  a defendant 
raises,  together  with  other  defences,  that  of 
compulsory  pilotage,  and  his  ship  is  found  to 
blame,  but  is'  dismissed  on  the  ground  that  the 
negligent  act  of  tho  compulsory  pilot  was  the  solo 
cause  of  the  collision,  each  party  pays  his  own 
costs  according  to  tho  practice  of  tho  High  Court 
of  Admiralty.  It  has  never  been  the  custom  in 
that  court  to  apportion  the  costs  in  such  coses 
according  to  the  findings  on  the  various  issues, 
(Adm.)  The  Schwann 259 

40.  Practice — Admiralty  Courts — Costs — Arrest — 
Reference — County  Court  Admiralty  Jurisdiction 
Act  1868—  Certificate. — A ship  was  damaged  by 
anothor,  outward  bound,  and  the  owners  of  the 
injured  vessel,  in  tho  bond  fide  belief  that  their 


damage  was  greater  than  it  actually  was,  insti- 
tuted a suit  in  the  High  Court  of  Admiralty 
and  arrested  tho  ship  for  a large  amount,  but 
accepted  bail  and  released  tho  ship  at  once  on 
ascertaining  their  actual  damage ; the  defendants 
admitted  liability,  and  tho  damage  was  referred  to 
the  Kogintrar  ; the  claim  made  by  tho  plaintiff 
was  a little  over  300/.,  but  the  Registrar  reduced 
tho  amount  claimed  hy  more  than  one  third,  and 
made  no  report  as  to  costs.  On  application  by 
tho  plaintiffs,  the  court  certified  for  the  costa 
of  suit  under  the  County  Courts  Admiralty 
Jurisdiction  Act  1868,  but  condemned  tho  plain- 
tiffs in  the  costs  of  the  reference.  (Adm.)  The 
Naomi  page  588 

41.  River  navigation — Dyclaws  made  by  local 
authority — Effect  of. — Byelaws  mado  by  a local 
authority  governing  the  navigation  of  a river  ore 
to  be  taken  as  evidence  of  what  it  is  the  duty  of 
vessels  to  do  in  the  circumstances  namod  therein, 
and  although  the  mere  breach  of  one  or  any  of 
them  will  not  bo  sufficient  reason  for  holding  a 
ship  to  blame  for  a collision,  yet,  if  that  breach 
occasions  or  contributes  to  the  collision,  tho  exis- 
tence of  the  byelaw  will  afford  tho  best  reason  for 
holding  the  ship  violating  the  byelaw  to  be  guilty 
of  a breach  of  duty,  and  consequently  to  blame  for 
the  collision.  (A dm.)  The  Raithwaite  Hall...  210 

42.  River  navigation — Byelaws — Side  of  river — Fog. 

— Where  a byelaw  regulating  tho  navigation  of  a 
river  proscribes  tho  side  of  the  river  upon  which 
a ship  is  to  navigate  going  up  or  down  the  river, 
the  observance  of  this  byelaw  is  doubly  necessary 
during  a fog  when  vessels  can  only  he  made  out 
at  short  distances  ; and  tho  broach  of  the  byelaw 
cannot  bo  excused  by  the  plea  that  it  was  usual 
during  foggy  woather  to  navigate  on  the  wrong 
side  of  the  river  in  order  to  insure  greater  safety 

for  tho  vohsoI  so  doing.  (Adm.)  Id 210 

43.  River  navigation — Tyne  byelaws — Side  of  river 

—Crossing  river. — By  the  byelaws  in  force  regu- 
lating the  navigation  of  the  river  Tyne  (clause  17) 
all  vessels  proceeding  to  sea  must  keep  to  the 
south  siae  of  mid  channel,  and  (clause  20)  “ ves- 
sels crossing  tho  river,  and  vessels  turning  take 
upon  themselves  the  responsibility  of  doing  so 
safely  with  reforcnco  to  the  passing  traffic 
under  these  byelaws  a vessel  outward  bound 
coming  at  full  speed  out  of  the  Tyne  dock  (on  the 
south  side  of  the  river  Tyne),  and  crossing  the 
river  to  the  north  side,  whether  intentionally,  in 
violation  of  clauso  17,  or  unintentionally  by 
reason  of  the  force  of  the  tido,  is  bound  to  use 
tho  utmost  caution  to  avoid  the  passing  traffic, 
and  to  contemplate  beforo  attempting  to  come 
out  any  contingencies,  such  a*  tido,  stoppage  of 
the  traffic,  Ac.,  which  may  arise,  and  she  should 
only  cross  if  it  can  be  dono  without  risk  to  that 
traffic  ; if  a collision  occurs  by  want  of  such  cau- 
tion tho  ship  will  bo  responsible.  (P.C.)  The 
Henry  Morton 466 

44-  Ruw  navigation — Tyne  byclaws — Steamships 
overtaking  ships.— Ramble,  that  tho  21st  clause  of 
the  above  byelaws,  providing  that  “when  steam 
vessels  are  proceeding  in  the  samo  direction,  but 
with  unoqual  speed,  the  vessol  which  steams  slowest 
shall  when  overtaken  ” take  certain  measures  to 
allow  the  overtaking  steamship  to  pass  her,  applies 
only  to  a voesol  overtaking  and  passing  another 
actually  upon  the  same  course  with  itself.  (P.C.) 

Id 466 

15.  River  navigation — Lights— Dumb  barge  — No 
duty  to  carry  lights  in  the  Thames. — Dumb 
barges  in  motion  driving  with  the  tide  up  or  down 
the  river  Thames  at  night  arc  not  bound  to  carry 
lights.  (Adm.)  The  Owen  Wallis 206 
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46.  River  navigation — Lights — Trinity  house  lighter 
— "Ship” — Thames  Conservancy  byelaws.  — A 
Trinity  Houso  lighter,  which  is  a vessel  propelled 
by  sails  an  well  as  core,  but  is  exclusively  employod 
in  tho  river  navigation  of  the  TIuuuoh  and  never  goes 
to  sea,  is  not  a ‘'ship"  within  tho  meaning  of  tho 
Morchant  Shipping  Acta,  and  in  not  bound  to  carry, 
when  under  weigh  in  tho  TIuuuoh,  tho  lights  pro 
scribed  by  tho  Regulations  for  preventing  Colli- 
sions at  Sea  to  bo  carried  by  all  sailing  vumhoIs  ; and, 
aa  tho  existing  byelaws  made  under  the  Thames 
Conservancy  Acts  1857  and  1864  (20  & 21  Viet.  c. 
cxlvii ; 27  A 28  Viet.  c.  113)  contain  no  provision 
aa  to  tho  lights  to  bo  carried  by  sailing  vessels 
navigating  tho  Tliamos,  Trinity  Houso  lighters 
are  under  no  obligation  to  carry  lights  when  under 
woigh  in  that  river.  (Adm.)  The  C.  8.  Butler... page  408 

47.  River  navigation — Dumb  barge — Side  of  river — 

The  Thames. — A dumb  barge  coming  up  tho  river 
Thames  on  a flood  tide  may  keep  on  either  side  of 
the  river,  and  there  iB  no  obligation  on  her  by 
custom  or  otherwise  to  keep  in  mid-channel. 
(Adm.)  The  Oxcen  Wallis 206 

48.  River  navigation — Dumb  barge — Steamship — 
Duty  to  keep  out  of  the  way — The  Thames. — 
There  is  no  duty  on  a dumb  barge  driving  with 
tho  tido  in  the  Thames  to  keep  out  of  the  way  of 
a steamship  ; bat  it  is  tho  duty  of  the  steamship 

to  keep  out  of  the  way  of  tho  barge.  (Adm.)  Id.  206 

•10.  Speed — Steamship— Railing  ship — Duty  to  as- 
certain course  of  latter. — When  a steamer  sights 
a sailing  vessel  in  the  night  time  at  a distance  of 
throo  miles,  but,  owing  to  tho  fact  that  the  sail- 
ing vessel's  lights  aro  not  visible,  cannot  ascertain 
tho  coarse  of  the  sailing  vessel,  it  is  the  duty  of 
the  steamer  to  slacken  speed  and  wait  to  ascer- 
tain that  course  before  adopting  any  decided 
manoeuvre  for  the  purpose  of  avoiding  tho  sailing 
vessel.  If  the  steamer  immediately  on  sighting 
the  sailing  vessel  adopts  suoh  a manoeuvre,  as  by 
porting,  and  a collision  ensue  without  fault  on 
the  part  of  tho  sailing  vessel,  the  steamer  is 
alone  to  blame.  (P.C.)  The  Bougainville  v. 

The  James  C.  Stevenson  1 

50.  Speed — Steamships — Lights  of  other  ship  ob- 

scured — Duly  to  slacken  speed  and  ascertain 
course.  — Where  a steamship  is  approaching 
another,  whose  exact  course  cannot  be  at  onco 
ascertained  by  reason  of  her  lights  being  ob- 
scured by  her  own  smoke,  it  is  tho  duty  of  the 
former  to  take  no  decided  step,  but  to  slacken 
speed  and  to  wait  till  that  course  is  ascertained 
before  taking  any  decided  step  to  avoid  the  other 
vessel.  (Priv.  Co.)  The  Rona  ; The  Ava  182 

51.  Speed— Steatnship—  Lights—  Uncertainty  as  to 

course — Duty  to  slacken  speed. — A steamer  seeing 
lights  oloso  ahead  of  her,  carried  by  some  ship, 
and  being  unable  to  make  out  those  lights,  or  the 
courso  of  the  ship  carrying  them,  should  slacken 
speed  until  she  is  able  to  ascertain  tho  meaning 
of  tho  lights,  and  to  avoid  the  vessel  carrying 
them.  (Adm.)  The  Duke  of  Sutherland  478 

52.  Speed— Steamship — Dark  night — Entering  har- 

b*>ur. — A steamship  entering  a harbour  at  full 
speed  on  a night  when  ships  not  showing  lights 
can  bo  seen  only  at  a distance  of  one  or  two 
cables'  length  will  be  held  to  blamo  if  sho  injures 
another  ship.  (Adm.)  The  Earl  Spencer 523 

58.  .Speed — Steamship — .Smoke  obscuring  lights  and 
look-out.  — It  is  negligence  on  the  part  of  a 
Bteamer  to  go  at  full  speed  under  steam  and  sail 
before  tho  wind  whilst  her  smoke  is  blown  over 
her  bows  so  as  to  obscure  her  lights  and  to  pre- 
vent her  from  seeing  and  from  being  seen  by  other 
ships  approaching  from  an  opposite  direction. 

(Priv.  Co.)  The  Ronaj  The  Ava  182 


54.  Speed — Fog — Steamship. — Seven  miles  an  hour 

is  too  high  a rate  of  speed  for  a steamship  in  a 
fog.  (U.  S.  Sup.  Ct.)  The  Steamer  Pennsyl- 
vania   page  378 

55.  Steamship — Towing  ship— Sailing  ship  —Duty  of 
tug — Special  circumstances — Bailing  rules  Eos.  15 
and  lt>. — A steamship  towing  another  ship  is 
within  the  meaning  of  tho  Regulations  for  prevent- 
ing Collisions  at  Sea  relating  to  steamships,  and  is 
not  by  reason  of  hor  incumbered  condition  alto- 
gether absolved  from  the  duty  of  keeping  out  of 
the  way  of  a sailing  vossol ; still  allowances 
should  bo  made,  under  the  circumstances  of  each 
ease,  for  the  comparatively  disabled  condition  of 
tho  incumbered  steamer,  and  tho  duty  of  addi- 
tional precaution  is  imposed  upon  a sailing  ship 
approaching  a steamer  so  incumbered.  (P.  C.) 

The  American  and  The  .Syria  350 

56.  Steamship — Towing  ship — Sailing  ship—  Duty 

of  sailing  ship — Soiling  rules , Art.  18. — Where 
a ship  is  ordered  by  the  regulations  to  pursuo  a 
certain  courso  in  relation  to  another  vossol,  sho 
has  a right  to  prosumo  that  that  other  vessel 
will  do  her  duty,  aud  also  observe  the  regula- 
tions ; hence  & sailing  ship,  approaching  a steam- 
ship towing  another  ship,  has  a right  to  hold  on 
hor  courso  until  thoro  is  immediate  danger  of 
collision,  in  tho  expectation  that  the  steamship 
will  observe  tho  regulations  and  keep  out  of  her 
way.  (P.  C.)  Id 350 

57.  Steamship — Towing  ship — Negligence  of  tug — 
Liability  of  tow — Governing  power. — Whore  a 
collison  takes  place  between  a tug  towing  a ship 
and  another  ship,  the  question  whether  tho  tew 
is  liable  to  make  good  tho  damage  done  by  the 
negligence  of  the  tug,  depends  upon  the  deter- 
mination of  tho  question  whether  the  “ governing 
power"  is  in  the  tug  or  in  the  tow.  If  tho  tug  is 
in  tho  service  of  and  under  tho  orders  of  tho  tow, 
tho  tow  is  answerable  for  tbo  negligence  of  tho 
tug  as  for  tho  negligence  of  a servant ; but  if 
tho  tug  is,  although  rendering  service  to  the 
tow,  not  under  the  control  of  the  latter,  but  is 
itsolf  tho  governing  power,  then  tho  tow  is  not 
liable  for  tho  negligence  of  tho  tug.  (P.  C.)  Id.  350 

58.  Steamship  — Towing  ship  disabled  — Same 
owner — Governing  power  in  tug — Liability  of 
tow. — Where  the  master  of  & steamship,  finding 
another  steamship  Itolonging  to  the  same  owners 
with  her  engines  disabled,  undertakes,  not  in 
pursuance  of  any  specific  contract  made  with  the 
master  of  the  disabled  ship,  but  out  of  his  sense 
of  duty  to  hia  employers  and  in  the  hope  of  ob- 
taining salvage  reward,  to  tow  the  ship  home, 
the  towing  ship  is  not  under  the  control  of  the 
tow,  nor  is  the  governing  power  in  the  tow,  so  as 
to  render  the  tow  responsible  for  the  negligent 
acts  of  the  tug.  Nor  does  tho  fact  that  both 
ships  belong  to  the  same  owners  render  the 
towed  ship  responsible  for  tho  acts  of  the  tug. 

(P.  C.)  Id 350 

See  County  Courts  Admiralfy  Jurisdiction , Nos. 

1,  2,  3— Damage,  Nos.  1,  2,  3 — Freight,  No. 

38 — Salvage , No.  9 — Towage,  No.  3. 

COMMON  CARRIER. 

See  Carriage  of  Goods,  No.  14— Marine  Insur- 
ance, Nos.  3,  4. 

COMPULSORY  PILOTAGE. 

1.  Trinity  House  pilotage  — Thames  district — 
Merchant  Shipping  Act  1854,  sects.  353,  376— 
General  exemption  — Ship  carrying  passengers 
between  Boulogne  and  London.  — A steamship 
carrying  cargo  and  passengers  from  IJoulogno  to 
London  is  not  bound  under  tho  Merchant  Ship- 
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ping  Act  1854  (17  A lfi  Viet.  o.  104)  to  employ 
a pilot  whilst  navigating  the  river  Thames,  the 
general  exemption  continued  from  jj  Goo.  ^ c. 

125,  sect.  59,  unil  the  order  in  council  of  18th  Feb. 
1854,  by  the  Merchant  Shipping  Act  1854,  sect. 

353,  not  being  overriden  by  sect.  370,  relating  to 
Trinity  House  pilotage  and  exempting  such  a 
ship  only  when  not  carrying  passengers.  Reg.  v. 
Stanton  (8  Ell.  & HI.  445),  and  The  Earl  of 
Auckland  (Lush  184,  387),  followed.  (Adm.)  The 

Moselle page  586 

2a.  Trinity  House  pilotage— Outport  district — Mer- 
chant Shipping  Act  1854,  sect.  370 — •**  Particular 
provision ” — Local  Act — Appointment  of  pilots — 
Trinity  subcommissioners. — A Trinity  House 
outport  district  by  sect.  370  of  the  Merchant 
Shipping  Act  1854  U?  & IS  Viet.  c.  lot ) com- 
prises any  pilotage  district  for  the  appointment 
of  pilots  within  which  no  particular  provision  is 
made  by  any  Act  of  Parliament  or  charter.  A 
port  for  which  by  a local  Act  passed  in  1852 
the  Corporation  of  the  Trinity  House  are  re- 
quired to  appoint  subcommissioners  resident  at 
the  said  port  to  examino  and  certify  pilots  for 
the  port,  is  not  a port  for  which  such  particular 
provision  is  made,  because  the  local  Act  merely 
adopts  and  incorporates  the  provisions  of  the 
general  Pilotage  Act  (6  Geo.  4,  c.  125,  sect.  bj.  re- 
pealed hut  re-enacted  in  the  Merchant  Shipping 
Act  1854,  sect.  369)  enacting  that  the  said  cor- 
poration nro  required  to  appoint  subeommis- 
sionera  at  such  ports  or  places  as  they  may  think 
requisite  to  examine  and  certify  pilots.  (Q.  B.) 

Had  graft  (app.)  v.  Hewitt  (reap.) 523 

2x  Trinity  House  pilotage — Outport  district — Mer- 
chant Shipping  Act  1854,  sects.  353,  379— Local 
act — Coasting  trade  exemption.  — The  express 
enactment  in  tho  Morchant  Shipping  Act  1854, 
sect.  379,  that  ships  not  carrying  passengers, 
employed  in  tho  coasting  trade,  shall  be  exempted 
from  compulsory  pilotage  overrides  a provision 
in  a local  Act  passed  in  1852  that  all  ships  navi- 
gating within  a district  (a  Trinity  outport)  shall 
employ  a licensed  pilot,  and  such  obligation  is 
not  continued  by  Merchant  Shipping  Act  1854, 
sect.  353,  enacting  that  tho  employment  of  pilots 
•hall  continue  compulsory  in  all  districts  in 
which  the  same  was  compulsory  before  that  Act. 

Hadgraft  (app.)  v.  Hewitt  (rosp.)  523 

4a  Trinity  House  pilotage — Outport — Ipswich  Dock 
Act — Merchant  Shipping  Act  1854,  sect  374 — 
Coasting  vessel  — Exemption.  — The  port  of 
Ipswich,  tho  pilotage  of  which  is  regulated  by 
the  Ipswich  Dock  Act  (15  Viet.  c.  cxvi-),  i*  a 
Trinity  outport  district,  and  although  by  tho 
above  Act  (sect.  91)  all  ships  are  bound  to  take 
a pilot  whilst  within  the  district,  such  obliga- 
tion is  taken  away  in  the  case  of  coast  ing  vessels 
not  carrying  passengers  by  the  Merchant  Ship- 
ping Act  18.54,  sect  22&  (Q.  B.)  Id 513 

£.  Mersey  pilotage — Mersey  Docks  Acts  Consolida- 
tion Act  1858 — Pilot  offering  to  take  charge  en- 
titled to  pilotage  rate—  Compulsion. — The  Mersey 
Docks  Acts  Consolidation  Act  1858  [21  A 22 
Viet.  c.  xcit) — providing  for  the  pilotage  of  the 
river  Mersey,  and  enacting  (sect.  139),  infer  aim, 
that  if  the  master  of  any  vessel  (with  certain 
exceptions),  being  outward  bound,  “ shall  pro- 
ceed to  sea,  and  shall  refuse  to  take  on  board  or 
to  employ  a pilot,  ho  shall  pay  to  tho  pilot  who 
shall  first  offer  himself  to  pilot  the  name,  tho  full 
pilotage  rate,"  as  if  tho  pilot  bad  piloted  the 
ship,  and,  further,  that  (sect.  138)  if  a master 
requires  the  services  of  a pilot  whilst  his  ship  is 
lying  at  anchor  in  tho  Mersey,  the  pilot  shall  be 
paid  for  every  day  or  portion  of  a day  he  shall 


attend,  the  sum  of  five  shillings  ; "but  no  such 
charge  shall  be  made  for  tho  day  on  which  such 
vessel,  being  outward  bound,  shall  leave  the 
river  Mersey  to  commence  her  voyage"— -com- 
pels a master  so  proceeding  to  sea  to  take  a pilot. 
(Adm.  A P.  C.)  The  City  of  Cambridge.. page  193.  239 
6.  Mersey  pilotage — Mersey  Docks  Acts — Consolida- 
tion Act  1858,  sect.  139 — " Proceeding  to  sea”— 
Anchoring  in  river — Compulsion  from  leaving 
dock. — Where  a ship  ready  and  about  to  procoed 
to  sea  leaves  one  of  tho  Mersey  Docks  at  night  in 
charge  of  a licensed  pilot,  and  casts  anchor  in  the 
river  so  aH  to  be  ready  to  cross  the  bar  at  ths 
mouth  of  the  river  on  the  next  morning’s  tide  at 
an  earlier  hour  than  she  could  if  she  left  the  dock 
in  the  morning,  the  going  into  ami  casting  anchor 
in  tho  river  is  a step  in  the  " proceeding  to  sea  " 
within  the  meaning  of  tho  Mersey  Docks  and 
Harbour  Board  Act  1858  (21  A 22  Viet.  c.  xcii.) 
sect.  139.  and  tho  employment  of  the  pilot  is 
compulsory  under  that  section  from  tho  time  of 
leaving  dock,  and  if  the  ship  breaks  away  from 
her  moorings,  and  damages  another  vessel 
through  the  pilot's  sole  default  tho  owners  will 
not  be  respousible.  (Adm.  A P.  C.)  Id.  . ...193,  239 
L Mersey  pilotage — Mersey  Docks  Act — Consolida- 
tion Act  1858 — " Proceeding  to  sea " — Anchor- 
ing in  river — Extra  payment  to  pilot — Compul- 
sion from  leaving  dock — Voluntary  employment. 

— Tho  fact  that  the  pilot  becomes  entitle*!,  under 
sect.  138  of  the  Act,  to  an  extra  payment  of  five 
shillings  a day  heyond  the  amount  payable  for 
compulsory  pilotage,  whilst  employed  on  the  ship 
at  the  requirement  of  the  master  during  the  time 
she  is  anchored  in  the  river,  except  on  the  day 
when  tho  ship  leaves  the  Mersey  to  commence 
her  voyage,  does  not  alter  the  character  of  the 
employment  during  that  time,  so  as  to  make  it  a 
voluntary  employment  or  any  the  Iosa  compul- 
sory. (Adm.  £ P.  C.)  Id 193 

See  Collision,  Nos.  35,  36 — Pilot. 

CONCEALMENT  OF  MATERIAL  FACTS. 

8oo  Marine  Insurance,  Nos.  13,14, 15. 16,  17. 18. 
CONDITION. 

Soe  Marine  Insurance,  Nos.  4,  32. 

CONSIGNOR  AND  CONSIGNEE. 

See  Bill  of  Lading , No.  1 — Carriage  of  Goods, 

Nos.  3j  10 — Marine  Insurance,  No s.  (j,  7,  8, 

25,  26. 

CONSTRUCTIVE  TOTAL  LOSS. 

Soe  Marine  Insurance,  Nos.  1,  2,  5.  9.  19, 

20,  31*  46a  lfi. 

CONSULAR  COURTS. 

Soo  Jurisdiction , No.  iL 

CONTAGIOUS  DISEASES  (ANIMALS)  ACT. 

See  Carriage  of  Goods,  No.  LL 
CONTRIBUTORY  NEGLIGENCE. 

Soo  Damage,  No.  i, 

CO-OWNERS. 

Breach  of  contract— Aciion  for — Damage  to  part- 
nership—Benefit  to  one  partner — Right  of  defen- 
dant to  take  into  account. — In  order  to  entitlo  a 
defendant  in  an  action  brought  agninut  him  by 
partners  for  a breach  of  contract  causing  damage 
to  the  partnership  to  take  into  account  a benefit 
accruing  to  any  of  the  plaintiff*  from  such  breach 
for  the  purpose  of  reducing  the  damages,  such 
benefit  must  be  a joint  benefit  accruing  to  the 
partnership  ; and  it  is  immaterial  for  the  assess- 
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ment  of  damages  whother  or  no  individual  plain* 
tiffs  have  actually  benefited  in  other  ways  from 
the  very  default  of  the  defondants  for  which  as  a 
partnership  they  are  suing.  Whore  partnerships 
■ue  for  breach  of  contract,  tho  damages  must  bo 
oonfinod  to  thoso  sustained  by  the  partnership  ; 
and  part  owners  of  ships  are  for  the  purposes  of 
such  an  action  in  tho  suino  position  as  partners. 
(C.P.)  Jebsen  v.  The  East  and  W est  India  Dock 

Company page  505 

See  Master's  Wages  and  Disbursements,  No.  1,  2. 

CORPORATION. 

See  Dock. 

COSTS. 

Soe  County  Court  Admiralty  Jurisdiction,  No.  4 
— Interpleader — Ifarino  Insurance,  No.  34 — 
Practice,  Noe.  7, 13,  14 — Salvage,  No.  6 — Wages, 

No.  5. 

COUNTY  COURTS  ADMIRALTY  JURIS- 
DICTION. 

1.  Damage — Jurisdiction — Co-extensive  with  Admi- 
ralty Court  as  to  subject  matter. — The  Admiralty 
Courts  Acts  (3  & 4 Viot.  o.  65,  s.  6 ; 24  Viet.  c. 

10,  s.  7),  confer  upon  the  High  Court  of  Admi- 
ralty of  England  over  causes  of  damage  arising 
within  tho  body  of  a county  the  jurisdiction 
which  that  court  originally  possesses  over  such 
causes  arising  on  tho  high  seas ; and  tho  juris- 
diction given  to  tho  County  Courts,  having  admir- 
alty jurisdiction  ovor  causes  of  damago,  by  tho 
County  Courts  Admiralty  Jurisdiction  Acts  1868 
and  1869  (31  & 32  Viet.  o.  71, 8.3,  sub-sect.  3 ; 32  A 
33  Viet,  c.  51,  «.  4),  is  as  largo  (where  tho  amount 
claimed  does  not  excocd  300?.),  as  that  possessed 
by  the  High  Court  of  Admiralty.  (Q.  B.  Bail 
Court.)  Purkis  v.  Flower  226 

2.  Damage — Jurisdiction — Barge — Ship  damaged 
by — Admiralty  Court — County  Court. — Damage 
to  a ship  by  a barge  (propelled  by  oars  only), 
would  bo  within  the  jurisdiction  of  tho  High 
Court  of  Admiralty  if  it  occurred  on  tho  high  seas, 
and  (by  tho  Admiralty  Court  Acts)  if  it  occurred 
on  a tidal  rivor  within  tho  body  of  a county ; 
hence  the  County  Courts  having  admiralty  juris- 
diction would  have  jurisdiction  over  such  damage. 

The  Surah  (Lush,  519)  followed  (Q.  B.  Bail  Court.) 

Id 226 

3.  Damage — Jurisdiction — Action  against  pilot~— 
Admiralty  cause. — An  action  against- a pilot  for 
negligence  in  navigating  a vessel  whereby  it  came 
into  collision  with  another  vessel,  which  it  dam- 
aged, is  not  an  Admiralty  cause  within  tho  mean- 
ing of  the  County  Conrts  Admiralty  Jurisdiction 
Act  1868  (31  A 32  Viet.  c.  71,  soet.  3,  sub-sect. 

3),  and  may  therefore  be  brought  in  any  County 
Court,  though  such  court  be  not  ono  appointed 
under  tho  Act  for  the  trial  of  Admiralty  causes. 

(Ex.)  Flower  v.  Bradley 489 

4.  Freight — Demurrage  -Breach  of  charter— Juris- 
diction— Admiralty  Court — County  Courts  .-Idmi- 
ralty  Jurisdiction  Act  1869,  sect.  2. — Tho  juris- 
diction given  to  tho  County  Courts  by  the  County 
Courts  Admiralty  Jurisdiction  Act  1868  (31  & 32 
Viet.  c.  71)  sect.  3,  and  the  County  Courts  Admi- 
ralty Jurisdiction  Amendment  Act  1869  (32  A 33 
Viet.  c.  51),  sect  2 is  confined  to  causes  within 
tho  jurisdiction  of  the  High  Court  of  Admiralty  ; 
and,  therefore,  in  an  action  in  a Superior  Coart 
on  a charter-party  for  freight  or  demurrage, 
which  is  a cause  not  within  tho  jurisdiction  of 
the  Admiralty  Court,  a plaintiff,  claiming  and 
recovering  a sum  between  j620  nnd  -6300,  is  en- 
titled to  his  costs,  and  cannot  be  deprived  of 
them  by  the  operation  of  sect.  9 of  the  Act  of 


1868  (31  A 32  Viet.  c.  71),  which  is  not  applicable 
to  such  a case.  Simpson  v.  Blues  (ante,  vol.  1, 
p.  326  ; L.  Rop.  7 C.  P.  290 ; 26  L.  T.  Rep.  N.  8. 

679)  approved,  and  Cargo  ex  Argot  (ante  vol.  1, 
p.  519  ; L.  Rop.  5 P.  C.  134  ; 28  L.  T.  Rep.  N.  S. 

77)  dissented  from.  (Ex.)  Gunestead  v.  Price  and 

others,  Fullmore  v.  Wait  page  5-13 

See  Collision , Noe.  38,  10 — Practice,  Nos.  1,  2, 

3,  5,  6,  7 — Salvage,  No.  6. 

COUNTY  COURT  APPEAL. 

See  Practice,  Nos.  1,  2,  3. 

CROSS  CAUSES. 

See  Collision,  No.  37. 

CROSSING  SHIPS. 

See  Collision,  Nos.  2,  3,  4,  5. 

CUSTOM. 

See  General  Average,  Nos.  1,  2. 

DAMAGE. 

1.  Damage  to  pier — Harbours,  Docks,  and  Piers 
Clauses  Act  1847,  sect.  74 — Undertakers — Afari- 
time  lien — Liability  of  ship  in  rem — Inevitable 
accident. — The  owners  of  a pior,  who  are  under- 
takers within  tho  meaning  of  the  Harbours, 
Docks,  and  Piers  Clausen  Act  1847,  acquire, 
under  sect.  74  of  that  Act,  a maritime  lien  in 
respect  of  any  damage  done  to  their  pier  by  a 
ship,  and  may  proceed  in  rent  to  rocovor  that 
damago  in  tho  High  Court  of  Admiralty,  and  the 
shipowners  are  debarred  by  soct.  74  from  sotting 
up  the  defonce  of  inevitable  accident.  (Adm.) 

The  Merle;  Dennis  v.  T< well 402 

2.  Damage  to  pier — Harbours,  Docks , and  Piers 

Clauses  Act  1847 — Limited  Company — Under- 
takers— Winding-up. — Where  a limited  company, 
duly  constituted  by  provisional  order  made  under 
tho  Genoral  Piers  and  Harbours  Acta  1661  and 
1862,  aa  the  undertakers  of  a pior,  within  the 
meaning  of  tho  Harbours,  Docks,  and  Piers 
Clausos  Act  1847,  is  voluntarily  wound-np,  and 
its  property  sold  by  the  liquidator,  a purchaser  of 
the  pior  has  transferred  to  him  both  tho  property 
and  the  rights  of  the  original  undertaker, 
becomes  the  undertaker  within  the  meaning 
of  the  last-mentioned  Act,  and  can  recover 
against  a ship  for  damago  done  to  his  pier 
by  that  ship,  although  such  damage  be  the 
result  of  inevitable  accident.  The  Merle  402 

3.  Damage  to  sea  wall — Harbour,  Docks,  and  Piers 
Clauses  Act  1847,  sect.  74 — Liability  of  ship. — 

The  owners  of  a ship  which  tho  crow  have  loft 
owing  to  stress  of  weather,  are  answerable, 
under  sect  74  of  the  Harbours,  Docks,  and  Piora 
Clauses  Act  1847  (10  A 11  Viet.  o.  27)  for  damage 
dono  to  a soa  wall,  after  the  crew  have  left  her. 

(Q.  B.)  The  River  Wear  Commissioners  v.  Adam- 
son and  others 145 

4.  Steam  tug — Fog — Negligently  proceeding — Run- 
ning ashore  - Pilot  in  charge  of  ship — Contributory 
negligence. — Where  a ship,  in  tow  of  a steam-tag 
and  in  charge  of  a licensed  pilot  who  has  tho  control 
over  and  directs  tho  eoorso  of  both  vessels,  is 
navigating  a river  in  a fog  so  dense  that  tho  bonks 
of  tho  rivor  cannot  be  seen,  and  thoso  on  board 
tho  tag  and  ship  in  tow  do  not  know  in  what 
direction  they  are  going,  it  is  negligonco  on  tho 
part  of  both  vessels  to  proceed  ; but  as  it  is  the 
duty  of  the  pilot  in  charge  to  give  orders  to  tho 
tug  to  stop  so  as  to  enable  the  ship  in  tow  to 
come  to  an  anchor,  the  neglect  on  the  part  of  tho 
pilot  to  give  such  orders  is  contributory  negli- 
gence, which  will  preclude  the  owners  of  the 
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sailing  ship  from  recovering  (at  oommon  law) 
against  tho  owner  of  tho  steam-tag  in  an  action 
for  negligently  running  the  sailing  ship  aahoro 
by  proceeding  daring  the  fog.  (P.  C.)  Smith 
and  others  v.  The  St.  Lawrence  Tow  Boat 
Company .......pays  41 

5.  Steam-tug  — Touting  ship  — Control  — Moving 
poicer — Master  or  pilot  in  charge. — A steam-tug 
towing  a sailing  ship  directs  the  course  of  both 
vessels  so  long  as  no  directions  are  given  by 
the  person  in  charge  of  tho  ship  in  tow.  Tho 
stoam-tug  is  the  moving  power,  but  it  is  undor 
the  control  of  tho  muster  or  pilot  on  board  the 
ship  in  tow.  (P.  C.)  Id  

See  Carriage  of  Goods , Nos.  20,  21,  22,  23,  24,  25 — 
Collision — Marine  Insurance,  Nos.  10,  11 — rilot 
— Toutage. 

DAMAGES. 

See  Charter-party,  No.  2. 

DAMAGE  TO  CARGO. 

Seo  Carriage  of  Goods,  No 8.  21,  22,  23,  24,  25 — 
General  Average,  Nos.  1,  2 — Jurisdiction,  Nos.  1. 

2,3. 

DECK  CARGO. 

See  Marine  Insurance,  Nos.  52,  53. 

DELAY. 

See  Marine  Insurance,  No.  23. 

DELIVERY  OF  CARGO. 

Seo  Carriage  of  Goods,  Nos,  27,  28,  29,  30,  31, 

32,  33,  84,  35,  36,  37. 

DEMURRAGE. 

See  Carriage  of  Goods,  Nos.  15,  19,  29,  30 — 
Charter-party,  Noe.  3,  4— County  Courts  Admi- 
ralty Jurisdiction,  No.  4. 

DERELICT. 

See  Carriage  of  Goods,  No.  88 — Salvage,  Nos. 

10, 11,  16,  21. 

DESERTION. 

See  Salvage,  Nos.  10,  11,  16,  21—  Wages,  No.  3— 
Master's  Wages  and  Disbursements,  Nos.  6,  7. 

DETENTION  MONEY  AND  BOARD. 

Seo  Master's  Wages  and  Disbursements,  No.  14. 

DEVIATION. 

Seo  Carriage  of  Goods,  No.  8. 
DISBURSEMENTS. 

Soo  Master's  Wages  and  Disbursements— 
Necessaries,  No.  3. 

DISCHARGE. 

Seo  Carriage  of  Goods,  Noe.  30,  33,  34,  35, 

36,  37. 

DOCK. 

Graving  Dock—  Use  of — Interest  in  land — Statute 
of  Frauds,  sect.  4k— Corjmration— Contract  under 
seal. — A contract  for  tho  use  by  shipowners  of 
a graving  dock  for  repairing  ships  belonging  to 
a municipal  oor|K>ration  is  not  a contract  concern- 
ing on  interest  in  land,  and  consequently  need  not 
be  in  writing  under  the  4th  section  of  the  Statute 
of  Frauds,  and  such  a contract  being  one  of  fro- 
quont  occurrence  and  daily  necessity  need  uot  be 
under  seal,  and  though  not  under  seal  is  binding 
on  tho  corporation.  (C.P.)  Weils  v.  The  Mayor, 
fc.  of  Kingston-vpon-Uull { 


DOCK  REGULATIONS. 

Soo  Carriage  of  Goods , No.  15. 
DRUNKENNESS. 

See  Master's  Wages  and  Disbursements,  No*. 

3,  4. 

ERROR  OF  JUDGMENT. 

Soo  Master’s  Wages  and  Disbursements,  No.  11. 
ESTOPPEL. 

Seo  Carriage  of  Goods,  No.  6 — Marine  Insur- 
ance, Nos.  2,  48. 

EVIDENCE. 

See  Carriage  of  Goods,  Noa.  23,  24 — Collision,  No. 

11 — Marine  Insurance,  Non.  32,  34 — Practice, 

Noa.  3,  4,  8,  9,  14,  15— Salvage,  Nos.  3,  4, 5. 

EXCEPTED  PERILS. 

See  Carriage  of  Goods,  Nos.  11,  12,  13,  20,  21,  22, 

25,  40 — Marine  Insurance,  Noa.  10,  11,  37,  38, 

39. 

EXCESSIVE  VALUATION. 

See  Marins  Insurance,  No.  14. 

FIRE. 

See  General  Average,  Nos.  1,  2 — Marine  Insur- 
ance, No.  45. 

FOG. 

See  Coiltsion,  Nos.  8,  9,  10,  56  — Damage, 

No.  4. 

FOREIGN  CONTRACT. 

See  Sale  of  Ship. 

FOREIGN  SHTP. 

See  Sale  of  Ship — Wages,  Noe.  1,  2,  5. 

FORFEITURE  OF  WAGES. 

See  Master's  Wages  and  Disbursements,  Noe. 

3,  4,  5,  6,  7,  8 — Wages,  No.  3. 

FORGERY  OF  SHIPPING  DOCUMENTS. 

Soo  Bills  of  Exchange. 

FRAUD. 

See  Marine  Insurance,  Nos.  14,  15,  16,  17, 

18,  31. 

FREIOHT. 

See  Carriage  of  Goods,  Nos.  18,  30,  31,  35,  38,  39, 

40,  41,  42 — Charter-party,  No.  3 — Interest — 
Marine  Insurance,  Nob.  19,  20,  21,  22,  23 — Neces- 
saries, No.  3. 

GENERAL  AVERAGE. 

1.  Damage  by  water — • Extinguishing  fire — British 

custom. — Loss  occasioned  by  wator  u«od  to  ex- 
tinguish fire  on  board  ship  not  having  hitherto 
been  treated  by  British  average  adjusters  an  a 
general  average  loss,  owners  of  goods,  carried 
under  a bill  of  lading  providing  for  “ average,  if 
any,  to  be  adjusted  according  to  British  custom,’* 
cannot  recover  for  damage  so  sustained  as  for  a 
general  average  loss  ; undor  such  circumstances 
tho  question  whother  such  a Ions  is  by  law  a 
general  average  loss  does  not  arise.  (Ex.  Ch. 
from  Q.  B.)  Stewart  v.  The  India  and 

Pacific  Steamship  Company  page  32 

2.  Damage  by  water — Scuttling  ship — Extinguishing 
Fire — General  average  loss. — Damage  to  cargo  by 
scuttling  a ship  to  put  out  a fire  is  tho  subject  of 
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general  average  contribution.  Thor*  ia  no  valid 
custom  excluding  the  Iona  from  general  average. 
(Nisi  Priun,  por  Coclcburn,  C.J.)  Achard  and 
other » v.  Ring  and  other s page  422 

See  Carriage  of  Goods,  Nob.  80, 35 — Jurisdiction, 

No.  4 — Marine  Insurance,  Nob.  24. 

GOOD  ORDER  AND  CONDITION. 

See  Carriage  of  Goods,  Nob.  7,  24. 

GUARANTEE. 

See  Bills  of  Exchange. 

HARBOURS,  DOCKS,  AND  PIERS  CLAUSES 
ACT,  1847. 

See  Damage,  Nos.  1,  2,  3. 

HYPOTHECATION. 

Bills  drawn  against  goods — Policy  of  insurance — 
Deposit  of  papers  frith  bank — Extent  of  bank's 
lien. — Where  a merchant  consigns  goods  to  this 
country,  draws  a bill  of  exchange  against  the 
goods,  and  before  acceptance  discount*  the  bill 
with  a bank,  and,  in  order  to  secure  repayment, 
insures  the  goods,  deposits  tho  bills  of  lading  and 
the  policy  with  the  bank  together  with  a letter  of 
hypothecation  authorising  tho  bank  in  case  the 
bill  or  any  other  bills  of  his  should  not  be  ac- 
cepted  or  paid  to  sell  the  goods  and  recoup  them- 
selves, but  making  no  montion  of  the  policy,  the 
bank  acquires  no  right,  on  tho  goods  being  de- 
stroyed by  the  perils  insured  against  and  on  the 
failnre  of  the  consignor  and  consignee,  to  apply 
the  proceeds  of  the  policy  to  pay  othor  bills 
drawn  upon  other  parties  by  the  merchant,  and 
discounted  by  the  bank,  or  to  satisfy  anything 
beyond  the  amount  of  the  bill  of  exchange,  drawn 
against  tho  goods  and  a third  person  to  whom  the 
policy  has  been  assigned  can  claim  to  have  the 
amount  over  the  value  of  tho  bill  paid  over  to 
them  by  tho  bank.  (V.C.B.)  Latham  v.  The 
Chartered  Bank  of  India , Australia,  and  China  178 

ILLEGALITY. 

Sec  Marine  Insurance,  No.  41. 

INCEPTION  OF  RISK. 

See  Marine  Insurance,  Noe.  3,  26. 

INDORSEES. 

See  Bills  of  Lading,  No.  28 — Carriage  of  Goods, 

Nos.  1,  2,  3,  4,  5. 

INEVITABLE  ACCIDENT. 

See  Collision,  Nos,  11,  12. 

INJUNCTION. 

See  Navigable  River,  No.  6. 

% INSPECTION  OF  DOCUMENTS. 

See  Practice,  No.  9. 

INSURABLE  INTEREST. 

See  Marine  Insurance,  Nos.  6,  7,  8,  22,  42, 

43,  44. 

INTEREST. 

Freight — Not  payable  on  dag  certain — Interest 
not  recoverable.  — Interest  cannot  be  recovered  un- 
der 3 A 4 Will.  4,  c.  42,  sect.  28,  upon  an  amonnt  of 
freight  payable  under  a charter-party  “after 
entire  discharge  and  right  delivery  of  tho  cargo 
in  cash  two  months  after  date  of  ship’B  report 
inwards  at  Custom  House,  ” because  the  freight 
ia  not  payable  upon  a day  certain.  (Ex.  Ch.  from 
Q.B.)  Merchant  Shipping  Co.  ▼.  Armitage 185 


INTERPLEADER. 

Two  or  more  claimants  of  cargo  — Shipowner's 
duty — Shipowner  contesting  each  claim — Costs. — 
Where  there  are  two  or  moro  claimants  of  goods 
in  tho  hands  of  a shipowner,  the  only  way  in 
which  he  can  os  stakeholder  protect  himself  ia  by 
filing  a bill  of  interpleader.  If,  instead  of  doing 
so,  he  litigates  with  the  claimants  separately,  he 
must  pay  the  costs  of  the  successful  claimant, 
who  will  be  entitled  to  on  inquiry  as  to  damages. 
(L.JJ.)  Laing  v.  Zeilen  page  396 

INTERVENER. 

See  Salvage,  No.  7. 

IPSWICH  DOCK  ACT. 

See  Compulsory  Pilotage,  No.  4. 

JETTISON. 

See  Marine  Insurance,  No.  52. 

JURISDICTION. 

1.  Admiralty  Court — • Damage  to  cargo — Breach 
of  contract  ttefore  gocnts  laden  — Admiralty  Court 
Act  1861,  sect.  6. — The  High  Court  of  Admiralty 
has  no  jurisdiction  to  entertain  a suit  for  breooh 
of  contract  under  the  Admiralty  Court  Act  1861 
(24  Viet.  c.  10),  sect.  6,  where  the  breach  occurs 
before  tho  goods  are  laden  on  board  the  vessel 
which  under  the  contract  afterwards  carries  the 
goods  into  a port  in  England  or  Wales.  (Adm.) 

The  Dannebrog  452 

2.  Damage  to  cargo — Cargo  carried  into  English 

port  of  call — Discharged  abroad — Ship  returning 
to  England — ,lrre«t—  Admiralty  Court  Act  1861, 
sect.  6.—  When  a foreign  ship  carrying  cargo, 
acting  in  pursuance  of  tho  contract  of  affreight- 
ment, which  gives  the  option  of  several  ports  of 
coll,  English  and  foreign,  puts  into  an  English 
port  of  call  for  orders,  sho  carries  hor  cargo  into 
the  English  port  within  the  meaning  of  the  Ad- 
miralty Court  Act  1861  (24  Viet.  c.  10),  sect.  6 ; 
and  though  she  be  ordered  to  a foreign  port,  and 
thero  discharge  her  cargo,  the  Court  of  Admiralty 
has  jurisdiction  to  entertain  against  hor  a suit  by 
the  assignees  of  the  bills  of  lading  of  the  cargo, 
for  damage  to  cargo,  and  to  arrest  her  on  her 
return,  after  discharging,  to  this  country.  (Adm. 
and  Priv.  Co.)  The  Pieve  Superiors 162,  319 

3.  Admiralty  Court — Damage  to  cargo — Breach  of 

contract  by  master— Master  part  owner — Lia- 
bility  in  rem. — SemlAe,  the  High  Court  of  Admi- 
ralty has  jurisdiction  to  proceed  in  rem  against 
a ship  for  breach  of  contract,  within  the  meaning 
of  the  Admiralty  Court  Act  1861  (24  Viet.  o.  10), 
sect.  6,  although  that  breach  is  committed  by  one 
of  tho  part  owners  of  tho  ship  only  (the  master), 
and  is  a breach  for  which  the  other  part  owners 
would  not  be  responsible.  (Adm.)  The  Emilien 
Marie  514 

4.  Leva niine  Consular  Court  — Ship  disabled  — 
Average  statement— Made  up  umfer  decree  of  Court 
— Customs  of  levant — Prrrvmplron  as  to  juris- 
diction.- Where  in  an  action  to  recover  from 
underwriters  a general  average  loss  it  appears 
that  tho  ship  arrives  at  Constantinople  disabled 
from  proceeding  on  her  voyage,  and  that  tho 
British  Supreme  Consular  Court  has,  on  the  ap- 
plication of  tho  master,  appointed  surveyors  who 
make  recommendations  as  to  sale  of  part  and 
transshipment  of  the  rest  of  tho  cargo,  and  that 
the  court  has  made  orders  in  accordance  with 
those  recommendations,  and  further,  that  the 
court  has  appointed  average  adjusters,  who  in- 
vestigate the  various  claims  and  make  up  an  aver- 
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age  statement  in  accordance  with  the  law  of  the 
port  of  destination  of  the  ship,  and  that  tho 
statement  is  registered  and  homologated  by  a 
decree  of  the  court,  and  it  further  appears  that 
the  Orders  in  Council  respecting  the  jurisdiction 
of  the  consular  conrts  in  tho  Levant  expressly 
reserve  to  those  courts  tho  right  to  enforce 
customs  obtaining  in  the  Ottoman  dominions, 
it  will  be  taken  by  tho  court  trying  the  action 
that  the  consular  court  had  the  jurisdiction  so 
exercised.  (C.  P.)  Mavro  and  another  v.  The 

Ocean  Marine  Insurance  Company  page  361 

See  County  Courts  Admiralty  Jurisdiction,  Nos. 

1,  2,  3,  4 — Sale  of  Ship — Salvage,  No.  6. 

LADING. 

See  Marine  Insurance , Nos.  3,  7,  8. 

LANDING  AND  WAREHOUSING  CARGO. 

See  Carriage  of  Goods,  Nos.  33,  34,  35,  36. 
LANDING-STAGE. 

See  Navigable  River,  Nos.  1,  2,  3,  4. 

LAUNCH. 

See  Collision,  Non.  13,  14,  15. 

LAY  DAYS. 

Seo  Carriage  of  Goods,  No.  19 — Ouirter-parly.  Nos. 

3,  4. 

LIABILITY  IN  REM. 

Seo  Collision,  No.  17 — Jurisdiction,  Nos.  2,  3. 

LIEN. 

See  Broker’*  Lien — Carriage  of  Goods,  Nos.  30,  34, 

35,  36,  39 — Charter-party,  Nos.  3,  4 — Master’s 
Wages  and  Disbursement  t»,  No.  10 — Mortgagees, 

Nos.  1,  2 — Necessaries,  Nos.  1,  2,  3 — Shipbuilding 
contract. 

LIFE  SALVAGE. 

See  Salvage.  No.  12. 

LIGHTERMAN. 

See  Carriage  of  Goods,  No.  14. 

LIGHTS. 

See  Collision,  Nob.  18,  19,  20,  21.22,23,24,25, 

20,  51,  52,  53,  54,  55. 

LIMITATION  OF  LIABILITY. 

Ship  under  arrest—  Payment  in  court  in  limitation 
suit— Release — Admission  of  liability. — Defend- 
ants in  a collision  cause,  in  which  their  ship  was 
under  arrest,  having  instituted  a suit  for  limita- 
tion of  liability,  the  court,  u)ion  the  motion  of  the 
plaintiffs  in  tho  limitation  suit,  (defendants  in  the 
oollision  cause)  ordered  tho  ship  to  bo  released, 
on  payment  into  court  in  thnt  suit  of  the  aggre- 
gate amount  of  151.  per  ton  of  tho  registered  ton- 
nage of  the  ship,  and  of  a sum  to  cover  interest 
and  costs,  and  did  not  require  that  tho  plaintiffs 
in  the  limitation  suit  should  admit  liability  before 
ordering  tho  relooso.  (Adm.)  The  Sisters  589 

LOOK-OUT, 

Soe  Collision , No.  26. 

LOSS. 

See  Carriage  of  Goods,  No.  8 — General  Average, 

Noa.  1,  2— Marina  Insurance,  Nos.  5,  9,  10,  11, 

12,  19,  20,  21,  22,  23,  24,  25,  33,  37,  38. 

LUFFING. 

See  Collision,  No.  2. 


MARINE  INSURANCE. 

1.  Abandonment  — Ship  — Notice  — Implied  accep- 

tance of— Insurers  talcing  possession  and  keep- 
ing salvage  — Claim  for — Effect  of.  — When 
notice  of  abandonment  of  a ship  is  given  to 
underwriters,  uioro  silence  on  their4part  will 
not  operate  as  an  acceptance  of  abandonment; 
but  if  the  underwriters,  on  a loss  occurring, 
and  aftor  notice  of  abandonment  duly  given,  take 
possession  of  a ship  by  their  agent,  take  her  to  a 
place  of  safety,  repair  her,  and  detain  her  in  their 
custody  for  an  unreasonable  time  without  giving 
notice  to  the  assured  that  they  are  acting  on  his 
behalf,  and  that  thoy  do  not  accept  the  abandon- 
ment, their  acts  will  amount  to  a constructive  ac- 
ceptance of  abandonment ; nor  will  the  fact  that 
tho  insurers  think  fit  to  libel  the  ship  in  the 
Admiralty  Court  for  salvage  reward  affect  their 
liability,  if  tho  ossurod  has  not  interfered  in  the 
salvage  snit  nor  taken  any  steps  to  assert  his  oon- 
tinned  ownership.  (Priv.  Co.)  The  Provincial 
Insurance  Company  of  Canada  v.  Leduc P0#*  338 

2.  Abandonment — Acceptance  of — Partial  loss — 

Total  loss — Estoppel — Canadian  Civil  Code. — 
Acceptance  of  abandonment  by  underwriters  is 
irrevocable,  and  makes  a partial  loss  tantamount 
to  a total  loss,  and  the  insurers  are  precluded  from 
relying  upon  a subsequent  recovery  of  the  pro- 
perty because  thoy  are  estopped  from  saying  that 
the  loss  is  not  total ; and  although  by  the  Cana- 
dian Civil  Code,  art.  2545,  abandonment  c&nnot 
be  mado  of  a stranded  ship  if  she  can  be  raised  so 
as  to  bo  sent  forward  to  her  destination,  this 
article  does  not  apply  to  cases  where  abandon- 
ment of  a stranded  ship  has  boon  accepted  by 
underwriters,  but  must  bo  read  in  conjunction 
with  other  articles  (2547,  25-19),  by  which  aban- 
donment and  acceptance  vest  the  property  in  the 
insurer,  and  cannot  be  defeated  by  subsequent 
events,  as  in  English  law.  (Priv.  Co.)  The 
Provincial  Insurance  Company  of  Canada  v. 
Leduc  338 

3.  Cargo — Comtnen  Carriers — Inception  of  risk — 

" From  the  loading  ” — Named  ports — Warranty — 
Attaching  of  policy — Common  carriers— Intend- 
ment of  parties. — A clan  so  in  a policy  of  marine  in- 
surance, providing  that  the  adventure  upon  goods 
to  be  carried  by  the  assured  as  common  carriers 
botweon  certain  ports,  shall  begin  “ from  and  imme- 
diately following  the  loading  thereof  on  board  the 
said  vessels  at  ” certain  ports  enumerated,  is  not, 
unloss  so  oxpressly  provided  by  the  policy,  to  be 
construed  os  a warranty  that  the  goods  shall  be 
loaded  at  such  ports,  but  as  mere  recital,  descrip- 
tion, or  intention,  or  expectation,  that  the  goods 
will  bo  there  loaded  ; ami  tho  policy  attaches  to 
goods  in  tho  custody  of  the  assured  for  the  pur- 
poses of  transportation  in  the  ordinary  course  of 
their  business  as  common  carriers,  carried  into  a 
port  mimed  in  the  policy  by  one  of  the  vessels, 
but  not  in  tho  strict  sense  loaded  at  that  port 
on  board  tho  vessel,  provided  that  the  facts 
show  that,  by  reason  of  the  nature  of  tho  transac- 
tions to  whicn  tho  policy  relates,  tbo  parties 
intended  that  the  policy  should  so  attach.  (Sap. 

Ct.  of  Cal.  U.  S.)  WVU*,  Fargo,  and  Company 

v.  The  Pacific  Insurance  Company  Ill 

4.  Cargo — Common  Carriers — Open  policy — Advice 
of  shipments— Warranty — Condition  precedent. 

— A memorandum  on  an  open  policy  of  insurance 
upon  goods  carried  between  certain  ports  by  the 
insured  as  common  carriers,  providing  that  tbo 
agonts  of  tho  insurod  should  send  to  their  head 
office  “ advices  of  the  amount  of  each  shipment,  “ 
is  not  a warranty,  or  condition  precedent, 
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without  the  strict  performance  of  which  the 
right  to  demand  un  indorsement  of  a loss  under 
th©  policy  would  not  accrue;  and  where  the 
usual  mode  of  forwarding  letters  of  advice  is  hy 
the  steamers  in  which  the  goods  aro  shipped,  the 
louses  must  necessarily  lx?  notified  to  the  under- 
writers after  they  have  occurred,  and  the  Insured 
are  entitled  to  recover  if  the  loss  ho  notified  to 
tho  insurers  hy  tho  person  in  charge  of  the  goods 
without  any  letter  of  advice,  as  this  would  comply 
with  a memorandum  providing  for  tho  losses 
being  made  known  to  tho  insurers  as  soon  aa 
known  to  the  assured.  (Sup.  Ct.  of  CaL  U.  S.) 

Id page  111 

5.  Cargo— Constructive  total  loss — Wreck — £fu?«  of 

cargo  by  salvors — When  lost  taken  place — Limi- 
tation of  action. — Where  whip  and  cargo  are 
wrecked  and  cast  ashore,  but  part  of  tho  cargo 
continues  to  exist  in  specie  and  is  taken  out, 
and,  it  being  impossible  to  forward  it  to  its 
destination,  is  sold  by  the  salvors  on  the  spot, 
there  is  no  total  loss  of  tho  cargo,  actual  or  con- 
Ktructivo,  until  the  salo  has  taken  place;  and, 
consequently,  a condition  in  a policy  on  the  goods, 
that  no  action  shall  be  maintainable  on  the  policy 
unless  commenced  within  twelve  months  after 
any  loss  shall  have  occurred,  is  complied  with  if 
an  action,  to  recover  for  a total  loss  of  the  goods, 
is  commenced  within  twelve  months  after  the  sale 
has  taken  placo;  the  action  need  not  be  com- 
menced within  twelve  months  after  tho  wreck. 
(P.C.)  Browning  (app.)  v.  The  Provincial 
Insurance  Company  of  Canada  35 

6.  Cargo — Brokers  making  advances  — Insurable 
interest— Extent  of — interest  of  all  concerned — 
Right  to  insure. — Broken  who  in  tho  course  of 
their  business  arc  in  the  habit  of  receiving  con- 
signments of  cotton  from  abroad,  and  of  making 
advances  by  acceptances,  usually  negotiated 
abroad,  against  tho  consignment,  have  on  accept- 
ing tho  bills  and  so  bocoming  liable  upon  thorn 
an  equitable  interest  in  every  part  of  the  cotton 
against  which  they  havo  modo  tho  advances,  and 
have  such  an  interest  in  the  selling  and  manag- 
ing tho  consignment,  as  in  law  gives  them  a right 
to  insure  to  its  full  v^lue,  and  if  tho  goods  be  lost 
in  transit  may,  on  a declaration  averring  interest 
in  themselves,  recover  on  a policy  effected  by 
them  at  the  request  of  the  consignors  to  oover 
tho  interests  of  all  concerned  tho  full  amount  in- 
sured, applying  tho  proceeds  to  tho  extont  of 
their  claims,  and  holding  the  remainder  as 
trustees  for  tho  persons  bonoficially  interested : 

(per  Bovill,  C.J.,  and  Denman,  J.);  sed  contra 
(per  Keating  and  Brett,  JJ.),  tho  brokers  making 
advances  on  the  cotton  in  transitu,  have  only  a 
contract  right  on  tho  cotton  to  have  the  bills  of 
lading  delivered  to  them  on  payment  of  their  ac- 
ceptances, and  as  oonsigneos,  thongh  interested 
in  every  part,  are  not  tho  logoi  owners,  nor 
trustees  for  the  persons  beneficially  interested, 
and  cannot  therefore  recover  more  than  their  own 
beneficial  interost.  (C.  P.)  Ebbsteorth  and 
others  v.  The  Alliance  Marine  Insurance  Com- 
pany  126 

7.  Cargo — Insurable  interest  — Named  ship  — 
Cargo  part  loaded — Appropriation  to  buyer — 
Rigid  to  recover  for  part  shipped.— Where  a mer- 
chant buys  a grain  cargo  per  a named  ship,  and 
part  of  that  cargo  is  shipped  and  tho  rest  along- 
side when  the  ship  goes  down  and,  with  the  part 
loaded,  is  lost,  there  is  such  an  appropriation  of 
the  cargo  already  loaded,  the  ship  being  named  in 
tho  contract,  as  to  prevent  the  seller  from  with- 
drawing it  without  the  buyer's  consent ; the 
option  of  accepting  or  rejecting  the  part  cargo 
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remains  to  the  buyer  even  after  the  loss,  and  if 
he  does  not  reject,  the  cargo  remains  at  his  risk, 
and  he  has  an  insiimblo  interest  therein  to  tho  ex- 
tent of  the  quantity  shipped,  and  to  its  full  vain**, 
and  if  ho  has  insured  tho  cargo  at  and  from  tho 
loading  port,  “ as  interest  may  appear,  " he  can 
recover  the  value  of  tho  quantity  shipped.  (C.P.) 
Anderson  v.  Morice page  452 

8.  Cargo — Insurable  interest— Named  ship — Cargo 

part  loaded— Editing  contract — Expectancy  of 
benefit. — Even  if  tho  property  in  the  cargo  does 
not  pass  to  the  merchant  under  such  a contract, 
he  still  has  an  insurable  interest  in  it,  because  he 
has  an  existing  contract  with  regard  to  it  from 
tho  time  of  its  being  loaded  on  l>oard.  by  virtue 
of  which  ho  has  an  expectancy  of  benefit  and  ad- 
vantage arising  out  of  or  depending  on  tho  safe 
arrival  of  tho  cargo.  (C.P.)  Id 425 

9.  Cargo-— Machinery— Damage  to  component  parts 
—Total  loss. — Where  the  component  parts  of 
“ machinery  ” insured  “ free  of  particular  ave- 
rage ’ ' aro  by  tho  perils  insured  against,  some 
totally  lost  and  tho  remainder  so  damaged  that 
they  aro  useless  for  tho  purposo  for  which  they 
were  intended  when  shipped,  there  is  a total  loss, 
which  can  be  recovered  from  tho  underwriters, 
the  species  of  tho  machinery  being  destroyed. 

(U.S.  Sup.  Ct.)  The  Great  Western  Insurance 
Company  v.  Fogarty. 262 

10.  Cargo — Tea — Packages — Damage  by  perils  to 
some — “ Loss  to  be  ascertained  by  separation  and 
sale  of  contents  damaged ” — Loss  by  injury  to 
reputation — Divisibility  of  damage. — Where  by 
a policy  of  marine  insurance,  packages  of  tea 
valued  at  a certain  sum  are  insured  against  the 
usual  risks,  “ and  all  other  losses  and  misfortunes 
that  havo  or  shall  como  to  tho  hurt,  detriment,  or 
dainago  of  tho  said  goods  or  any  part  thereof ; 
warranted  by  tho  assured  freo  from  damage  or  in- 
jury from  dampuess,  change  of  flavour,  or  being 
spotted,  Ac.,  except  caused  by  actual  contact  of 
sea-water  with  the  articles  damaged  occasionally 
by  sea  perils ; in  the  cose  of  partial  loss  by  sea 
damage  to  dry  goods,  cutlery,  or  other  hardware, 
the  loss  shall  be  ascertained  by  a separation  and 
sale  of  the  portion  only  of  tho  contents  so  dam- 
aged, and  not  otherwise : and  the  snmo  practice 
shall  obtain  as  to  all  other  merchandise  as  far  aa 
practicable,  ” and  certain  packages  of  tea  aro  dam- 
aged during  transit  by  sea  perils,  the  remainder 
being  unharmed,  thou  for  the  purpose  of  assess, 
ing  tho  damage  sustained,  the  packages  coming 
under  tho  head  of  “ all  other  merchandise,  ’*  are 
divisible,  and  tho  underwriters  aro  liable  only  for 
tho  deterioration  in  value  of  suoh  of  tho  cheats  as 
have  in  fact  been  damaged  by  sea-water,  and  not 
for  injury  to  tho  reputation  of  tho  rest  from 
having  formed  part  of  a shipment  of  which  part 
had  been  damaged  by  sea-water.  (C.P.)  Cator 

r.  The  Great  Western  Insurance  Company 90 

11.  Cargo — Tea — Packages — Damage  by  perils  to 
some — Divisibility  of  damage. — Semble,  even  if 
tho  policy  had  not  contained  the  above  clause,  the 
packages  would  still  have  been  divisible,  and  the 
underwriters  liable  only  for  such  as  had  been  in 


fact  damaged  by  sca-watcr . (C.P.)  Id 90 

12.  Cargo— Valued  policy — “4f  and  from” — Part 


of  cargo  loaded — Total  loss  of  part — Fafuafitm — 
Invoice  price. — Where  a cargo  bought  to  arrive 
by  a particular  ship  is  insured  “ at  and  from  ” 
tho  port  of  loading  by  that  ship  “ as  interest  may 
appear,  amount  of  invoice  to  be  deemed  the 
value,  ” and  before  the  full  cargo  is  loaded,  the 
ship  and  part  of  cargo  are  totally  lost,  the 
policy  must  bo  treated  as  a valued  policy,  tho 
valuation  being  the  amount  of  the  proper  invoice. 


626 


MARITIME  LAW  CASES. 


SUBJECTS  OF  CASES. 


according  to  the  contract  between  the  buyer  and 
vendor.  (C.P.)  Anderson  v.  Morice  page  425 

13.  Concealment  and  representation — Duty  of  as- 
sured.— Though  an  assured  is  not  bound  to  dis- 
close everything  which  might  influence  the  mind 
of  an  underwriter,  he  is  bound  to  disclose  all 
those  facta  which  a rational  insurer,  governing 
himself  by  the  principles  and  calculations  com- 
monly applied  to  policies  and  risks,  would  regard 
as  bearing  on  thoso  risks.  (Q.  B.)  Ion-ides 

v.  Pender 266 

14.  Concealment  and  representation — Duty  of  as- 
sured— Excessive  valuation — Varying  risk. — An 
excessive  valuation  of  the  subject  matter  of  insur- 
ance is  a fact  which,  as  bearing  on  the  risks  in- 
sured against,  ought  to  be  disclosed  to  an  under- 
writer by  an  assured,  and  the  concealment  of 
such  a fact  will  vitiate  a policy  if  its  disclosure 
would  have  materially  affected  the  mind  of  the 
underwriter  in  assuming  the  risk.  (Q.  B.)  Id.  266 

15.  Concealment  and  representation — Reinsurance 
on  subject  matter — Duty  of  communication. — An 
assured  may  effect  reinsurance  directly  on  the 
subject-matter  of  insurance  against  the  risks 
or  any  part  thereof  insured  against  in  the 
original  policy,  without  being  bound  to  disclose 
in  the  policy  or  otherwise  that  it  is  a reinsur- 
ance unless  challenged  no  to  do.  (Ex.)  Mackenzie 

v.  Whitworth  490 

16.  Concealment  and  represen fatten — Slip  contract 
— Knowledge  of  material  fact  after  initialling — • 
Communication. — A slip  being  in  practice  the 
complete  and  final  contract  between  the  parties  to 
a contract  of  marine  insurance,  although  not  en- 
forceable at  law  or  in  equity,  there  is  no  obliga- 
tion on  the  assured  to  communicate  a material 
fact  which  comes  to  his  knowledge  after  the  ini- 
tialling of  the  slip  and  beforo  the  issuing  of  the 

policy.  (Q.B.)  Cory  v.  Patton  302 

(Ex.  Ch.  from  C.P.)  Lishman  and  others  v.  Ttie 
Northern  Maritime  Insurance  Company  ( limited ) 504 

17.  Concealment  and  representation—  Slip-Knmc- 
ledge  of  material  fact  after  initialling — Contract 
made  by  agent  of  assured — Ratification  by  as- 
sured—-Duty  to  communicate. — Tho  fact  that  tho 
contract  of  insurance  has  been  entered  into  by  an 
agent  of  the  assured  and  the  slip  been  initialled 
by  the  underwriter,  subject  to  the  approval  of 
the  assured,  and  that  the  ratification  of  tho  as- 
sured does  not  take  place  until  aftor  the  material 
fact  comes  to  his  knowledge,  does  not,  where  the 
assured  was  ignorant  of  tho  material  fact  when 
the  slip  was  initialled,  entitle  tho  underwriter  to 
have  the  fact  communicated  to  him.  (Q.B.)  Cory 

v.  Paton  302 

18.  Concealment  and  representation — Slip  contract 

— Warranty  in  policy  not  in  slip — Material  fact 
— Duty  of  communication.  — Tho  introduction 
into  a policy  on  freight  of  a warranty  (not  in  tho 
original  slip)  for  tho  benefit  of  underwriters,  to 
the  effect  that  the  hull  of  the  Bhip  is  not  insured 
beyond  a certain  amount,  does  not  create  a now 
oontract  or  new  risk  different  from  the  slip,  and 
therefore  does  not  affect  tho  duty  of  communica- 
tion of  material  facts  (Ex.  Ch.  from  C.  P.) 
Lishman  v.  The  Northern  Maritime  Insurance 
Company  ( Limited ) 504 

19.  Freight — Particular  ship — Chartered  freight 
upon  homeward  voyage — Insurance  during  out- 
ward voyage — Constructive  total  loss  of  ship  on 
outward  voyage— Right  to  recover  on  policy  on 
freight.  — Where  an  insurance  upon  chartered 
freight,  to  be  earned  by  a particular  ship  named 
in  the  charter-party  upon  a homeward  voyage, 
is  effected  by  the  shipowner  to  cover  risks  to  be 
incurred  during  the  previous  outward  voyage, 


damage  by  perils  of  the  seas  sustained  during 
the  outward  voyage,  to  an  extent  which  result  in 
such  injury  that  on  her  arrival  at  her  chartered 
port  of  loading  the  cost  of  repairs  to  enable  her 
to  perform  her  homeward  voyage  under  the 
charter-party  would  be  more  than  she  would  be 
worth  when  repaired,  will  entitle  the  assured  to 
claim  against  the  underwriters  on  freight  as 
for  a total  loss  of  freight.  (H.  of  L.)  Rankin 
and  others  v.  Potter  and  others  page  65 

20.  Freight  — Particular  ship  — Chartered  freight 

on  homeward  voyage — Insurance  during  outicard 
voyage — Constructive  total  toss  of  ship — Total 
loss  of  freight — Notice  of  abandonnwnt. — To 
entitle  tho  assured  to  claim  as  for  a total  loss  of 
freight  under  such  circumstances,  no  notice  of 
abandonment  is  necessary,  because  the  loss 
of  the  freight  is  an  actual  total  loss  resulting 
from  the  inability  of  tho  ship  to  perform  the 
contract  created  by  the  charter-party,  by  the 
terms  of  which  no  other  ship  could  earn  tho  char- 
tered freight,  and  in  consoqncnee  the  under- 
writers conld  not  by  abandonment  either  take  or 
earn  any  part  of  the  chartered  freight ; notice  of 
abandonment  being  necessary  only  where  aban- 
donment transfers  to  tho  underwriters  something 
beneficial  to  them.  (H.  of  L.)  Id 65 

21.  Freight  — Particular  ship — Chartered  freight 

upon  homeward  voyage — Insurance  during  out - 
ward  voyage — Total  foss  of  freight  — Notice  of 
abandonment  to  undenrritcri  on  skip — No  neces- 
sity for. — Tho  right  of  the  assured  to  claim  as  for 
a total  loss  of  freight  under  such  circumstances 
is  not  affected  by  his  neglect  to  give  due  notice 
of  abandonment  to  tho  underwriters  on  ship  for 
the  purpose  of  claiming  against  them  as  for  a 
constructive  total  loss  of  ship,  because  the  rights 
of  tho  assured  as  to  the  insurances  on  ship  and 
freight  depend  upon  different  considerations  and 
totally  different  contracts,  which  ought  not  to  be 
mixod  together  ; the  policy  on  freight  ought  to 
be  considered  as  though  the  ship  had  never  been 
insured ; hence  conduct  of  tho  assured  in  delaying 
the  voyage  to  the  port  of  loading  for  a con- 
siderable time,  in  employing  the  ship  for  other 
purposes  than  that  for  which  she  was  chartered 
(as  a store  Bhip),  and  in  having  the  ship  surveyed 
and  temporarily  repaired  in  an  intermediate  port 
on  tho  outward  voyage,  after  the  damage  is  sus- 
tained, so  that  great  and  unnecessary  delay  took 
place  beforo  notice  of  abandonment  was  given  to 
tho  underwriters  on  ship,  will  not  affect  the  rights 
of  the  assured  under  tho  policy  on  freight,  which 
becomes  a total  loss  as  soon  as  the  damage  is  sus- 
tained, (H.  of  L.)  Id 65 

22.  Freight — Payable  on  quantity  delivered — Half 
on  signing  bills  of  faritny — Half  on  delivery — Pre- 
payment relates  to  whole  cargo — Half  cargo  lost — 
Amount  recoverable  on  policy  on  freight. — Whore 
goods  are  shipped  under  a charter-party  by 
which  tho  freight  is  mode  payable  at-  an  agreed 
rate  “ on  the  quantity  delivered,  ” half  on  " sign- 
ing bills  of  lading,”  and  the  remainder  “ on  right 
delivery  of  the  cargo,”  the  prepayment  of  the 
freight  in  advance,  which  cannot  be  recovered 
back  in  case  of  tho  loss  of  the  cargo,  presupposes 
a delivery  of  the  entire  cargo,  and  is  made  in  re- 
spect thereof,  and  it  is  not  competent  to  the 
ownors  of  the  cargo,  in  case  of  a loss  of  half  the 
cargo,  to  appropriate  the  whole  of  tho  amount 
prepaid  to  that  portion  of  tho  cargo  which  is 
actually  delivered,  but  he  can  only  claim  to  have 
the  prepayment  distributed  rutenbly  over  each 
portion  of  tho  cargo  delivered  ; consequently  the 
loss  to  the  shipowner  is  not  the  half  of  the  total 
amount  of  freight,  but  only  half  the  freight  pay- 
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able  under  the  charter-party  for  the  portion  lost ; 
hence  if  the  shipowner,  at  the  time  of  shipment, 
insures  the  freight  still  duo  in  a valued  policy, 
fixing  the  amount  of  the  valuation  at  half  the 
freight  payablo  under  the  charter-party,  he  can- 
not recover  as  for  a total  loss  of  half  the  freight, 
but  can  only  recover  as  for  a partial  loss,  the 
amount  recoverable  being  a sum  bearing  the  same 
proportion  to  the  actual  loss  sustained  as  the 
amount  insurod  bears  to  the  total  amount  of 
freight  payable.  (Ex.  Ch.  reversing  C.  P.) 
Allison  v.  The  Bristol  Marine  Insurance  Com- 
pany   page  312 

2W.  Freight — Ship  chartered  to  proceed  to  port  and 
there  load— Prevented  from  proceeding  within 
reasonable  lime  by  perils  insured  against — Total 
loss  of  freight. — Where  a ship  is  chartered  to  pro- 
ceed with  all  convenient  speed  from  L.  to  N.,  an  1 
there  load  a cargo  for  8.,  the  usual  perils  excepted, 
and  after  loaving  L.,  but  before  reaching  N.,  she 
gets  aground,  and  the  delay  in  getting  the  ship 
oft  and  in  repairing  her  will  bo  necessarily  bo 
great  as  to  make  it  unreasonable  for  the  char- 
terers to  supply  the  agreed  cargo  at  the  end  of 
the  time,  and  so  great  as  to  put  an  end,  in  a 
commercial  sense,  to  the  speculation  entered 
apon  by  the  shipowner  and  the  charterers, 
the  latter  are  discharged  from  tlioir  contract  on 
the  ground  that  there  is  an  implied  condition 
of  the  contract  that  the  ship  shall  arrive  at  N. 
within  a reasonable  time,  and  on  the  failuro  of 
this  the  oon tract  is  at  an  end.  Consequently,  the 
adventure  having  been  frustrated  by  perils  of  the 
seas,  there  is  a total  loss  of  chartered  freight 
within  tho  meaning  of  a policy  effected  by  the 
shipowner  14  on  chartered  freight  at  and  from  L 
to  N.  in  tow,  while  there  ami  thence  to  S.,”  and 
the  shipowner  may  rocovor  thereon.  (Ex.  Ch. 
from  C.  P.)  Jackson  v.  The  Union  Marine-  Insur- 
ance Company  ( Limited ) 435 

24.  General  average— Particular  a iv  rage — Foreign 
adjustment — Warranty  against  average  unless 
general — - Foreign  law — Liability  of  underwriter. 

— Where  a policy  of  insurance  upon  goods  on 
board  a vessel  from  Varna  to  Marseilles,  contains 
tho  words  “ general  average  as  per  foreign  state- 
ment, ” and  a warranty  against  average  unless 
general,  and  the  voyago  is  by  perils  of  the  seas 
terminated  at  an  intermediate  port,  and  the  aver- 
age statement  there  duly  made  up  in  accordance 
with  tho  law  of  tho  port  of  destination,  and  by 
such  statement  the  damage  sustained  by  the 
wheat  is  made  to  appear  as  general  average,  tho 
loss,  although  only  a particular  average  loss  by 
the  law  of  England,  must  be  treated  as  general 
average  os  per  foreign  statement,  and  may  bo 
recovered  from  tho  underwriters.  (C.P.  and  Ex. 

Ch.)  Mavro  and  another  v.  The  Ocean  Marine  In- 
surance Company 361,  590 

25.  Particular  average — Stranding — Foreign  adjust- 
ment—Foreign  late — Liability  of  underwriters. — - 
When  goods  are  first  insurod  under  a Dutch 
policy,  and  afterwards  under  an  English  policy, 
tho  latter  containing  the  words  “ to  eovor  only 
tho  risk  excepted  by  the  clause  warranted  free 
from  particular  average,  unless  the  ship  be 
■trended,  sunk,  or  burnt,  to  pay  all  claims  and 
losses  on  Dutch  terms,  and  according  to  statement 
made  up  by  the  official  deptchsur  in  Holland,  *’  tho 
terms  of  tho  English  policy  do  not,  in  the  absence 
of  notice  of  the  some  or  existence  of  the  Dutch 
policy,  amount  to  notico  to  the  underwriters  of 
the  Dutch  policy,  and  the  English  policy  mad 
be  construed  independently  thereof ; hut  if  the 
•hip  be  stranded  according  to  English  law,  but 
not  according  to  Dutch  law,  and  an  arerngo 


statement  is  mode  up  according  to  the  terms  of 
the  English  policy,  but  according  to  tho  principles 
of  Dutch  law,  showing  a particular  average  loss, 
the  English  underwriters  are  bound  by  that  state- 
ment and  the  assured  may  recover.  (C.  P.) 
Hendricks  v.  The  Australasian  Insurance  Com- 
pany   page  244 

26.  Policy — Assignment  of  after  interest  ceased. — 
Where  the  interest  of  the  insured  has  ceased 
before  loss,  a subsequent  assignment  of  the  policy 
is  ineffectual.  (Q.  B.)  The  North  of  England 
Pure  Oil  Cake  Company  (Limited)  v.  The  Archangel 
Maritime  Bank  and  Insurance  Company  ( Limited ) 571 

27.  Policy  on  cargo — Assignment  after  interest  ceased 

— Passing  of  policy. — Where  cargo  is  insured  for 
a voyage,  including  risk  of  lighters,  and  the  as- 
sured during  the  voyage  sells  the  cargo  to  lie 
paid  for  in  14  days  from  being  ready  for  delivery 
or  at  seller's  option  on  handing  shipping  document 
(which  option  is  not  exorcised)  and  the  cargo  is 
discharged  into  lighters  employed  by  the  pur- 
chasers, ono  of  which  sinks,  and  the  assured  after- 
wards assigns  the  polioy  to  the  purchasers,  the 
purchasers  cannot  recover  on  the  policy  because 
the  polioy  does  not  pass  by  the  contract  of  sale, 
tho  interest  of  the  assured  ceases  on  delivery  into 
the  lighters  and  the  subsequent  assignment  is 
void.  (Q.B.)  Id 571 

28.  Policy — Attaching  of — 14  At  a port” — Implied 
understanding  or  warranty  -Bisk — Variation  of. 

— When  a policy  of  marine  insurance  is  entered 
into  insuring  a ship  or  goods  thereon  “ at  and 
from  a port,  " there  is,  in  the  absence  of  a direct 
representation,  an  implied  understanding  that  the 
vessel  shall  be  at  that  port  within  such  a time 
that  the  risk  shall  not  be  materially  varied ; 
otherwise  tho  risk  does  not  attach.  (Q.  B.) 

De  Wolf  v.  Archangel  Maritime  Bank  and  Insur- 
ance Company  273 

29.  Policy — Contract — Agent  — Principal  — Right 
to  sue. — A contract  of  marine  insurance,  entered 
into  with  underwriters  by  un  agent  in  his  own 
name,  but  withont  expressing  tho  intorost  in  the 
subject  of  insurance  to  be  in  any  particular  per- 
son, may  be  snod  upon  by  tho  principal  in  whom 
tho  interest  is.  (P.C.)  Browning  (app.)  v.  The 
Provincial  Insurance  Company  of  Canada  (reaps.)  35 

30.  Policy  - Con  tract — Form  of—A.B.  As  well  in 
his  otcii  name,  fc.”  — Agent — Principal — Cer- 
tificate or  slip — Right  to  sue. — Where  tho  common 
form  of  policy  of  a marine  insurance  company 
contains  the  usual  clause,  **  A.  B.  as  woll  in  his 
own  name  a*  and  for  and  in  the  names  of  all  and 
every  other  person  or  persons  to  whom  tho  same 
shall  appertain,  &c.,”  and  it  is  the  usage  of  the 
company  on  acceptiug  a ri-k  to  issno  a certificate 
or  slip  as  a provisional  agreement  entitling  the 
assured  to  a policy  in  their  common  form,  the 

! certificate  is  to  be  construed  as  a contract  con- 
taining the  above  clause,  and,  if  the  certificate  is 
made  ont  in  tho  mime  of  an  agent  tho  principal 
on  whose  behalf  the  contract  is  made  may  (in 
Canada  whore  there  are  no  Stomp  Acts  as  to 
agreements  for  marine  insurance)  sue  upon  the 
certificate  in  his  own  name.  (P.C.)  Id  35 

31.  Policy— Fraud — Finding  by  court  of  law — 
Cancellation  of  policy  by  court  of  equity.— 
Where  an  action  of  law  has  been  brought  on  a 
policy  of  marine  insurance,  and  it  has  been  de- 
cided in  a special  case  stated  in  that  action  that 
that  policy  and  others  given  under  the  same  cir- 
cumstances were  procured  by  fraud,  tho  Court  of 
Chancery  will,  upon  the  facts  so  established,  make 
a decree  cancelling  the  policies.  (V.C.  B.)  Lon- 
don and  Provincial  Marine  Insurance  Compo  ■ u 

r.  Seymour  . . 169 


628 


MARITIME  LAW  CASES. 


SUBJECTS  OP  CASES. 


32.  Policy — Warranty — Condition — Construction  of 

— Evidence. — Where  a warranty  or  condition  in  a 
policy  of  marine  insurance  is  expressed  in  clear 
terms,  evidence  will  not  be  admitted  to  show  that 
it  is  to  be  construed  contrary  to  the  apparent 
moaning  of  those  terms,  although  the  desired 
construction  may  be  that  which  lias  ordinarily 
been  put  upon  it  by  persons  making  nso  of  that 
form  of  policy.  (Priv.  Co.)  The  Provincial  In- 
surance Company  of  Canada  v.  Leduc page  338 

33.  Policy — Warranty — Time  of  voyage  specified — 

Br«<tch— Liability — Afenndonntenf. — Where  a ship 
is  insured  on  a time  policy  at  and  from  Montreal, 
to  trade  bo  tween  the  Island  of  Newfoundland, 
Norn  Scotia,  Cuba,  Ac.,  and  Quebec  and  Montreal, 
and  the  policy  contains  a stipulation  in  the  follow- 
ing words  “ Not  allowed  under  this  policy  to 
enter  the  Gulf  of  St.  Lawrence  before  the  '25th 
April,  nor  to  bo  in  the  Baid  Gulf  after  the  15th 
Nor.;  nor  to  proceed  to  Newfoundland  after  the 
1st  Dec.,  or  before  the  15th  March,  without  pay- 
ment of  additional  premium,  and  leave  first  ob- 
tained, war  risk,  and  sealing  voyages  excepted  ; ” 
the  policy  is  not  to  be  construed  as  declaring  that 
the  vessel  may  proceed  from  any  of  the  ports 
named  in  the  policy  to  Newfoundland  on  or  before 
the  1st  Dec.,  notwithstanding  it  might  have  to 
pass  through  the  Gulf  after  15th  Nov.  ; but  under 
that  clause  the  vessel  is  neither  to  be  in  the  Gulf 
after  the  15th  Nov.,  nor  to  proceed  to  Newfound- 
land from  any  port  after  tho  1st  Dec. ; and  if  the 
ship  enters  the  Gulf  after  the  15th  Nov.,  she 
commits  a breach  of  warranty  within  the  words  of 
the  policy,  and  the  underwriters  are  not  liable  for 
any  loss  occurring  in  consequence  of  that  broach, 
unless  thoy  accept  abandonment  with  a knowledge 
of  tho  breach.  (Priv.  Co.)  The  Provincial  Insur- 
ance Company  of  Canada  ▼.  Leduc  33S 

31.  Practice— Costs  — Examination  of  defendants' 
witnesses  before  plea — Reg. Gen. H.  T.  1853, if.  12. — 
Where  in  an  action  upon  a policy  of  marine  insur- 
ance witnesses  eve  examined  on  behalf  of  defend- 
ants to  save  expense  after  declaration  bnt  before 
plea,  the  defendants  not  pleading  through  default 
of  the  plaintiffs,  the  costs  of  tho  examination  are 
not  costs  before  instruction  for  plea  within  tho 
meaning  of  Hog.  Gen.,  H.  T.,  1853,  K.  12,  and 
will  be  allowed  upon  taxation  where  thedofondant 
haring  subsequently  pleaded  several  pleas  and 
paid  money  into  court  under  tho  money  counts, 
the  plaintiff  discontinues.  (Q  B.)  Previte  and 
another  v.  The  Adelaide  Fire  ami  Murine  Insur- 
ance Company  577 

35.  Re i u$ n ratio: — Agents  abroad  — Neglect  to  reinsure 
•—Damages  Suit  in  equity. — A claim  for  damages 
by  an  insurance  company  against  their  agent 
for  not  reinsuring,  according  to  instructions, 
cannot  bo  enforced  in  a suit  in  equity  for  an 
ac<-ount  of  the  transactions  between  the  prin- 
cipal and  agent.  (L.JJ.  reversing  V.  C.  B.)  The 
Great  Western  Insurance  Company  of  Sew  York 

v.  Cunlific 219, 238 

36.  Re-insurance — Agents  abroad— Credit  system — 

Remuneration  of  agents — Discount — Custom. — 
Agents  for  an  inearaneo  company  abroad,  whose 
business  it  is  to  effect  reinsurances  for  the  com- 
pany, but  with  respect  to  whose  remuneration  no 
stipulation  h;»s  been  made  between  tho  company 
and  themselves,  are  entitled  to  retain,  for  their 
own  benefit,  the  discount  which  they  receive  as 
brokers  under  the  “ credit”  system  (12  per  cent.) 
by  tho  custom  of  iiif-uranee  business,  more  obikku- 
ally  if  tho  mode  of  remuneration  bus  Leon  made 
known  to  thoir  principals;  and  they  need  not 
account  for  the  same  to  their  principals.  (L.  JJ. 
reversing  V.  C.  B.)  Id 213,  238 


37.  Risks  insured  against— Restraint  of  princes — 

Land  transit  — Marine  policy  — Liability.  — A 
marine  policy  in  the  ordinary  Lloyd's  form  against 
the  UAnal  perils  “ arrests,  restraints,  and  detain- 
ments of  princes,  ” on  goods  which  are  expressed 
in  the  policy  to  bo  carried  by  a route,  which  ia 
(within  tho  knowledge  of  the  underwriters)  partly 
by  sea  and  partly  by  land,  covers  the  risk  of 
transit  both  by  land  and  water,  and  if  the  goods 
are  lost  by  the  perils  insured  against  while  upon 
land,  the  assured  are  entitled  to  recover.  (C.P. 
an«l  Ex.  Ch.)  Rodocanochi  and  others  v.  Elliot 
anti  others page  21,390 

38.  Risks  insured  against — Restraint  of  princes — 

Land  transit— Siege — Abandonment — Liability. — 
Where  goods  insured  under  a policy  covering 
terrene  risks,  and  against  (infer  alia),  “ arrest.- , 
restraints,  and  detainments  of  princes,  ” are  in 
coursoof  their  transit  detained  in  a town  by 
reason  of  that  town  being  regularly  bosioged,  the 
detention  is  a “ restraint  of  princes  ” within  the 
moaning  of  the  policy,  which  will  give  the 
assured  the  right  to  abandon  and  claim  as  for  a 
total  loss.  (C.P.  and  Ex.  Ch.)  Id 21,333 

39.  Risks  insured  against — Restraint  of  princes — 
Lund  transit — Siege — Notice  of  abandonment — 
When  to  be  given — finable,  that  in  such  a case 
notice  of  abandonment  may  be  given  immediately 
or  within  such  a reasonable  time  after  the  com- 
mencement of  the  restraint  as  will  enablo  tho  as- 
sured to  asccrtaiu  whether  the  restraint  is  likely 

or  not  to  bo  permanent.  (C.P.)  Id 21 

40.  Ship — Classification — Undcncriters'  Associa- 

tion— Suspension  of  class — Right  of  shipowner  to 
relief.- — Where  an  underwriters’  association  for 
tho  registry  of  ships,  haring  a ship  classed  on 
thoir  lists  submitted  to  them  for  inspection  and 
being  dissatisfied  with  her  condition,  bond  fids 
and  without  malice  mako  an  entry  on  their  books 
suspending  tbo  ship’s  class,  and  decline  to  remoro 
the  entry  till  certain  alterations  are  made  in  the 
ship,  the  shipowners  aro  not  entitled  to  relief, 
although  they  may  bo  injured  by  the  outry. 
(V’.C.M.)  Clover  v.  Roydon  167 

•41.  Ship — Illegal  voyage — Carrying  passengers 
without  Board  of  Trade  certificate — Oumers  igno- 
rant of  master's  act — Liability  of  undcncriters. — 
Where  a ship,  not  licensed  by  tho  Board  of  Trade 
to  carry  passengers,  does  carry  them,  if  such 
carriage  is  tho  act  of  the  master  alone  without 
the  knowledge  of  the  owners  and  contrary  to  their 
intentions,  the  policy  is  not  vitiated  by  the  ill- 
legnl  carriage  of  passengers.  (Q.B.)  Dudgeon  v. 
Pembroke 323 

■42.  Ship — Insurable  interest — Joint  purchase — Pay- 
ment of  whole  by  one  owner — Authority  by  other  fo 
insure  whole — Right  to  recover  in  name  of  one.— 
Where  a ship  is  purchased  in  the  name  of  two 
persons,  A.  and  B.,  but  the  purchase  money  is  by 
arrangement  between  them  paid  by  A.  only  ; and 
B.(  in  order  to  give  some  security  to  A.  for  tho 
payment  of  his  nharo,  authorises  A.  to  insure  the 
ship  in  liis  (A.'s)  name  alone,  and  in  cane  of  the 
loss  of  the  ship,  to  receive  tho  wholo  insurance 
money,  and  so  puy  himself  the  amount  due  to  him 
from  13.,  A.  has  An  insurable  interest  in  the 
whote  ship,  and  may,  in  an  action  on  a valued 
policy,  recover  in  his  own  name  the  full  amount 
insured.  A statement  by  B.  to  a third  person  of 
this  arrangement  with  A.,  being  a declaration 
aguinst  his  (B.’s)  interest,  is  evidence  against  tho 
insurers  to  show  A’h  insurable  interest.  (Priv. 

Co.)  The  Provincial  Insurance  Company  of 
Canada  v.  Leduc  338 

43.  Ship — Insurable  interest — Material  men—  Neces- 
saries— Advances — Bottomry  bond.— Where  rna- 
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to  rial  men  lend  mono;  to  a ship’s  captain  to  provide 
necessaries  for  his  ship  at  a foreign  port  receive  a 
bottomry  bond,  insure  the  ship,  and  on  an  adjust* 
ment  of  averago  aro  awarded  a sura  as  due  to 
them  under  the  policy  from  the  underwriters, 
they  have  an  insnrablo  interest,  and  are  entitled 
to  recover  the  amoant  found  dne  by  the  adjust- 
ment. (U.S.  Sup.  Ct.)  The  Merchants'  Mutual 
Insurance  Company  v.  Baring  and  others  ...pays  411 

44.  Ship — Insurable  interest — Mortgage — Right  of 
shipowner  to  insure. — A shipowner  whoso  ship  is 
mortgaged  may,  if  he  remains  in  possession,  in- 
sure his  ship  to  tho  full  amount  of  her  value. 

The  Provincial  Insurance  Company  of  Canada  v. 
Lcduc  338 

45.  Ship — fire  - Policy  on  ship  in  dock  “ icith 

liberty  to  go  into  dry  dock."— Lying  in  river  for 
repairs— Sot  covered. — A policy  against  fire  in  the 
hull  of  a ship  whilst  '*  lying  in  tho  Victoria 
Docks,  London,  with  liberty  to  go  into  dry  dock, 
and  light  boiler  fires  once  or  twice  during  the 
• tirrency  of  this  policy,”  although  covering  the 
ship  whilst  in  the  Victoria  Dock  and  the  dry  (look, 
and  during  her  paxsago  up  and  down  the  river 
hotween  the  two  (if  such  passage  be  necessary  by 
reason  of  her  being  unable  to  go  into  dry  dock 
without  so  parsing),  does  not  cover  the  ship  whilst 
lying  in  the  river  for  re|>airs,  after  coming  out  of 
dry  dock,  and  before  returning  to  the  Victoria 
D >ek.  (Ex.  Ch.  from  C.P.)  Pearson  v.  The  Com - 
mcrcial  Union  Assurance  Company  10U 

4ti.  .Ship — Sale  by  master — Total  loss — Necessity  for 
sale — Notice  of  abandonment. — The  master  of  a 
ship  may,  nnder  certain  circumstances,  effort  tho 
stile  of  his  ship  so  as  to  thereby  render  the  nnder- 
writers  liable  for  a total  loss  without  notice  of 
itbandonment,  but  ho  can  only  do  so  in  cases  of 
stringent  necessity- - that  is  to  say,  a necessity 
that  leaves  tho  master  no  alternative,  as  a pru- 
dent and  skilful  man  aoting  bond  fide  for  the  best 
interests  of  all  concerned  and  with  tho  best  and 
soundest  judgment  that  can  be  formed  under  the 
circumstances,  but  to  sell  the  ship  as  she  lies.  If 
ho  comes  to  this  conclusion  hastily,  either  with- 
out sufficient  examination  into  the  actual  state  of 
the  ship,  or  without  having  previously  made  every 
exertion  in  his  power,  with  the  means  then  at  his 
disposal,  to  extricate  her  from  tho  peril  or  to 
raise  funds  for  her  repair,  he  will  not  be  justified 
iu  selling,  even  though  the  danger  at  the  time 
appear  exceedingly  imminent.  (P.C.)  The  Cobe - 
quid  Marins  Insurance  Company  v.  Barteatue  ...  530 

47.  .Ship — Time  policy  — Unsea  wort  hi  ness  — Know- 

ledge of  shipowner — Warranty. — When  a jnry 
have  found  in  an  action  on  a time  policy  that  a 
vessel  was  sent  to  sea  in  an  unsea  worthy  condition, 
but  that  such  condition  was  at  tho  time  unknown 
to  the  shipowners,  there  being  in  such  case  no 
warranty  of  seaworthiness,  they  can  recover  even 
though  the  unseaworthiness  us  a fact  materially 
contributed  to  the  loss.  (Q.  B.)  Dudgeon  v.  Pem- 
broke  323 

48.  Ship — Time  policy — Warranty — Voyage  and 
times  specified — Effect  of  breach — Acceptance  of 
ahaadoumenf — Estoppel. — A warranty  in  a time 
policy  upon  a ship  for  certain  voyages,  that  the 
ship  shall  not  proceed  to  or  bo  at  certain  places 
after  given  dates,  has  not  the  effect  of  leaving  the 
ship  totally  uninsured  by  tho  policy  if,  in  breach 
of  tho  warranty,  she  proceeds  to,  or  is  at  those 
places  after  tho  u dates,  so  os  to  preclude  recovery 
in  all  cosos  ; and  if  tho  underwriters,  after  a loss 
occurs  whilst  the  ship  is  upon  a voyage  in  breach 
of  tho  warranty,  duly  accept  abandonment,  they 
will  be  estoppwi  from  setting  up  that  thero  was 
no  loan  within  tho  policy  or  tho  broach  of  warra;.i^ . 


(Priv.  Co.)  The  Provincial  Insurance  Company 
of  Canada  y.  Leduc page  338 

49.  Ship — Unseaworthiness— Sinking  at  moorings — 

P resu  nipt  ion  — Evidence. — Whore  a ship,  pre- 
viously to  all  appearances  staunch  and  sound,  and 
recently  thoroughly  rcj*aired,  and  a few  days 
before  examined  without  any  dcfocts  being  dis- 
coverable, sinks  suddenly  at  her  moorings  when 
she  has  taken  in  five-sixths  of  hor  cargo,  and  no 
direct  ev  idenoo  can  be  given  why  she  founders, 
and  no  cause  assigned  for  her  doing  so,  these 
facts  raise  a presumption  of  unseaworthiness 
which  mere  conjectures  and  suggestions  of  a canse 
cannot  displace.  But  evidence  of  tho  ship's  ex- 
cellent conduct  up  to  the  time  immediately  pro- 
ceeding the  loss,  of  extensive  repairs  recently 
done,  of  careful  surveys  recently  made,  and  of  the 
localisation  of  the  injury,  may  be  properly  loft  to 
the  jury  on  the  questions  us  to  seaworthiness  and 
loss  by  a peril  insured  against,  and  is  evidence  on 
which  they  are  justified  in  finding  a loss  by  perils 
insured  against,  and  they  are  not  bound  to  find 
that  she  was  unseaworthy.  (C.P.)  Amlerson  ▼. 
Morice 425 

50.  Ship — Warranty  of  seaworthiness  — 8abject 

matter  of  insurance. — Tho  warranty  of  seaworthi- 
ness implies!  in  a policy  of  marine  insurance  is  to 
be  considered  with  reference  to  each  subjoct 
matter  of  insurance,  and  the  ship  can  only  be  said 
to  bo  seaworthy  for  tho  purposes  of  that  warranty 
if  it  is  seaworthy  iu  respect  of  that  subject-matter. 
(C.P.)  Daniclls  v.  Harris 413 

51.  Ship — Warranty  of  seaworthiness — Insurance  on 
cargo— Effect  of  warranty — Destruction  of  cargo. 

— Iu  a policy  on  cargo  tho  implied  warranty  that 
tho  ship  is  seaworthy  cannot  bo  considered  to 
contemplate  the  destruction,  in  order  to  save 
the  ship  on  an  ordinary  voyage,  of  that  very 
cargo  which  is  the  subject-matter  of  insurance. 

(C.l*.)  Id.  413 

52.  Ship — Warranty  of  seaworthiness — Insurance  on 
cargo— Effect  of  warranty — Jettison  of  deck  cargo. 

— Where  a policy  is  effected  on  dock  cargo  it  is 
not  a compliance  with  the  warranty  of  seaworthi- 
ness that  the  ship  can,  without  danger  to  herself, 
should  she  encounter  ordinary  rough  weather,  bo 
made  seaworthy  by  tho  jettison  of  the  deck  cargo, 
which  is  the  subject-matter  of  tho  insurance. 

(O.P.)  Id (13 

53.  Ship — Warranty  of  seaworthiness— Insurance 

on  ship  or  under-deck  cargo — Effect  of  warranty — 
Jettison  of  deck  cargo. — Semble,  that  if  the  policy 
had  been  on  the  ship  and  under-dock  cargo,  and 
not  on  the  dock  cargo,  the  implied  warranty  of 
seaworthiness  would  have  beon  satisfied  by  the 
safety  of  the  ship  and  under-deck  cargo,  and  wonld 
not  have  been  affoctod  by  the  peril  to  or  loss  of  the 
deck  cargo,  provided  that  tho  latter,  by  reason  of 
the  facility  with  which  it  could  have  been  got  rid  of, 
would  have  caused  no  danger  to  the  ship,  or  sub- 
ject-matter of  insurance.  (C.  P.)  Id 413 

54.  Slip  — Policy — Stomp  Art — Contract  not  enforce- 
able unless  stamped — Not  divisible. — An  under- 
writer's  slip  is  a contract  of  marine  insurance 
within  tho  meaning  of  tho  Stamp  Act  1870,  and 
such  a contract  cannot  be  enforced  unless  ex- 
pressed in  a stamped  policy,  and  tho  agreement 
on  bohalf  of  underwriters  signing  a slip  is  not  an 
agreement  divisible  into  two  parts,  the  one  to 
make  a contract  of  marine  insurance,  and  tho 
other  to  prepare  a policy  in  accordance  with  that 
contract,  but  is  a whole  agreement  to  insure, 
which  cun  only  be  enforced  against  underwriters 
after  being  expressed  in  a stamped  policy.  (Q. 

B.  and  Ex.  Ch.)  Fisher  v.  Liverpool  Marine  In- 
surance Company  (Limited)  44,  254 
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See  Carriag  $ of  Goods,  No.  22—  Charter-party,  No.  1 
— Jurisdiction — Marine  Insurance  Association — 
Necessaries,  No,  3. 

MABINE  INSURANCE  ASSOCIATION. 

1.  Rules  of — Power  to  expel  member — Expulsion 

without  hearing — Action  against.  — A mutual 
marine  insurance  association  whoso  committee, 
by  the  rulott,  have  absolute  power  to  expel  a 
member  if  they  think  his  conduct  suspicious,  or 
that  ho  is,  for  any  other  reason,  unworthy  of  re- 
maining in  the  society,  cannot  expel  any  member 
without  hearing  him,  and  giving  him  an  oppor- 
tunity of  explaining  his  conduct,  and  any  expul- 
sion withont  a hearing  is  void  ; consequently  an 
action  will  not  lie  against  the  committee  for  ex- 
pelling a member  without  a hearing,  he  being  still 
a member,  and  still  ent  itled  to  enforce  his  rights 
in  equity,  and  having  sustained  no  legal  damage. 
(Ex.)  Wood  v.  H'oad  and  others  page  289 

2.  Rules  of — Members — Shipowner  not  member  pay- 
ing contributions  — Right  to  sue — Estoppel. — 
Where  by  tho  rules  of  a mutual  marine  insurance 
association  no  person  can  become  a member,  ex- 
cept by  signing  tho  articles ; bnt  a shipowner, 
having  an  equitable  interest,  and  having  trans- 
ferred to  him  the  legal  interest  in  a ship,  which 
has  been  insured  in  the  association  by  its  fotmer 
owner,  a member,  pays  the  contributions  claimed 
from  him  by  the  association,  the  latter  are  es- 
topped from  disputing  the  shipowner’s  interest  in 
the  policy  and  his  right  to  sue  on  it,  although  he 
may  not  havo  complied  with  the  rules  as  to 
membership.  (Q.B)  Edwards  v.  Alernyron 
Mutual  Shipping  Insurance  Society  {Limited)  ...  469 

3.  Rules  of — Settlement  of  disputes — Arbitration 
— Appeal — Condition  precedent.— Where  such  a 
society  provides  by  its  rules  that  disputes  are  to 
bo  sottlod  by  tho  directors,  and  that  an  appeal 
Bhall  bo  to  the  whole  society,  and  that  no  action, 

Ac.,  should  bo  brought  for  any  claims  on  tho 
•ociety  by  its  members,  such  appeal  must  be  re- 
sorted to,  and  is  a condition  precedent  to  any 
action  against  the  society  by  a member  for  the 
recovery  of  any  loan.  (Q.B.)  Id 4C9 

4.  Rules  of — Sei'cra  1 insurance — Policies  signed  bg 

managers — Specification  of  names  of  insurers. — 
Stamp  act. — Where  by  the  rules  of  a marine  as- 
surance association,  members  severally,  and  not 
jointly,  insuro  each  other’s  ships  for  one  year 
from  noon  of  any  day  named,  and  the  members 
make  annual  contributions  to  meet  the  losses,  any 
excess  going  to  a reserve  fund,  the  managers 
signing  the  policies  for  all  members,  and  being 
authorised  to  issue  special  rate  policies  for  loss 
than  a year  to  members,  and  the  managers  issue 
special  rate  policies  to  members  signing  them  with 
the  names  “ as  joint  managers  per  procuration  of 
the  several  members  of  the  association  for  in- 
suring each  other's  ships,  every  member  bearing 
his  equal  proportion  according  to  tho  sums 
mutually  insured  therein,  exeepting  members 
paying  special  rates.”  such  signatures  to  the 
policies  are  not  valid  within  the  meaning  of 
sect.  7 of  30  Viet.  c.  23,  as  they  are  not  a specifi- 
cation of  the  names  of  tho  insurers,  who  uro 
necessarily  varying  from  time  to  time.  (L.  JJ 
affirming  M.  R.)  Re  Average  Association , Ez 
parte  Corry  and  Hawkesley  530,  570 

5.  Rules  of — Special  rate  policies — Non-members — 
Ultra  vires. — The  issuing  of  special  rate  policies 
to  non -members  by  the  managers  of  such  an 
association  as  above  without  authority  by  rule  or 
otherwise  is  ultra  vires.  (L.  JJ.  affirming  M.  R.) 

Id 530,  570 


MARITIME  LIEN. 

See  Master's  Wages  and  Disbursements,  Nos.  9, 

10 — Mortgagees,  No.  1 — Necessaries  Nos.  1,  2, 

3,  5. 

MARSHALLING  ASSETS. 

Seo  Master's  Wages  and  Disbursements,  No.  9. 

MASTER. 

Seo  Carriage  of  Goods,  Nos.  33,  34,  35,  36,  39, 43— 
Marine  Insurance,  No.  46 — Master's  Wages  and 
Disbursements. 

MASTER,  DUTY  AND  POWERS  OF. 

See  Carriage  of  Goods,  Nos.  33,  34,  35,  36,  39,  43. 

— Collision,  Nos.  32,  33 — Damage,  No.  5 — Marine 
Insurance,  No.  46 — Master's  Wages  and  Disburse- 
ments—Necessaries  No.  4 — Sale  of  Ship. 

MASTER’S  WAGES  AND  DISBURSE- 
MENTS. 

1.  Co-owners — Set- off  — Counter-claim  — Account— 
Merchant  Shipping  Act  1854,  sect.  191. — In  a suit 
for  wages  and  disbursement*  by  a master,  who  is 
also  co-owner,  the  other  co-owners  may,  under  tho 
Merchant  Shipping  Act  1854  (17  & 18  Viet.  c. 

104)  a,  191,  sot  up  a counter-claim  or  set-off  in 
rospoet  of  outstanding  co-ownership  accounts, 
and  claim  that  tho  balance  (if  any)  bo  paid  to 
them.  (Adm.)  The  City  of  Mobile.. . page  123 

2.  Co-owner — Set-off — Counterclaim  — Account — 

— Reference  to  registrar  and  merchant — Merchant 
Shipping  Act  1854,  sect.  191 — Pleading. — To  a 
petition  claiming  master’s  wages  and  disburse- 
ments, and  praying  a reference  of  any  accounts 
arising  in  respect  thereto  to  the  registrar  and 
merchants,  an  answer  alleging  the  master  to  bo 
also  co-owner,  and  that  accounts  are  outstanding 
between  the  plaintiff  and  the  defendants,  ns  co- 
owners,  showing  a balance  on  all  accounts  in 
favour  of  tho  defendants,  and  praying  a reference 
to  tho  registrar  and  merchants  of  all  master’s  and 
co-ownership  accounts,  will  bo  allowed  by  tho 
High  Court  of  Admiralty.  (Adm.)  Id . 123 

3.  Forfeiture  of  wages  — Drunkenness  in  port.— 

Occasional  drunkenness  in  port  on  the  part  of  tho 
master  of  a vessel  will  not,  if  unaccompanied  with 
neglect  of  duty,  work  a forfeiture  of  wages. 
(Adm.)  The  Roebuck 387 

4.  Forfeiture  of  wages — -Constant  drunkenness. — 

Semble,  that  constant  drunkenness  on  the  part  a 
muster,  whether  there  bo  proof  of  neglect  of  duty 
or  not,  will  work  a forfeiture  of  either  the  whole 
or  part  of  his  wages,  according  to  circumstances. 
(Adm.)  Id 387 

5.  Forfeiture  of  wages  — Disobedience  to  inters  — 
Damage  to  ship— Ship  worked  against  orders.— 
Where  a master  receives  express  orders  from  his 
owner*  us  to  tho  voyages  which  ho  is  to  make, 
and  the  ports  to  which  ho  is  to  take  the  whip, 
and  those  orders  are  given  under  and  with 
a view  to  a state  of  circumstances  (political)  out 
of  which  danger  might  arise  to  tho  ship,  and 
which  aro  known  to  and  discussed  by  tho  master 
and  owner  at  the  time  when  they  are  given,  the 
master  is  not  justified,  out  of  an  alleged  apprehen- 
sion of  that  danger,  in  taking  tho  ship  on  other 
voyages  and  to  other  ports  ; and  if  ho  does  so- 
take  the  ship,  ho  will  not  be  entitled  to  recover 
his  wages  for  the  time  during  which  she  is 
engaged  against  tho  owners’  orders,  oven  if  tho 
voyage  is  for  the  owners’  benefit.  (Adm.)  Id.  387 

6.  Forfeiture  of  i cages — Desertion — What  amount* 
to — Ammti*  rover  tend*. — A master's  wages  may 


MARITIME  LAW  CASES. 


631 


SUBJECTS  or  CASES. 


bo  forfeited  by  desertion,  but  there  can  be  no 
absolute  desert  ion  of  his  ship  working  a for- 
feiture of  the  whole  of  his  wages  if  there  be  an 
antmni  revertendi  upon  the  part  of  tho  master. 

(Adm.)  Id page  387 

7-  Forfeiture  of  wage* — Leaving  ship  for  inimifon* 
able  tim * — Appointment  of  another  muster  — 
Right  to  recover. — Where  n master  quits  his  ship 
and  remains  away  for  such  a time  and  under  such 
circumstances  as  leads  his  owners  reasonably  to 
suppose  that  ho  has  no  intention  of  returning, 
the  owners  will  bo  justified  in  removing  tho  vessel 
from  tho  place  where  it  is  left,  and  appointing 
another  master  ; and  the  original  master  will  not 
be  entitled  to  recovor  his  wages  for  any  period 
after  tho  time  when  he  so  quitted  the  ship. 
(Adm.)  Id . 387 

8.  Forfeiture  of  wage* — Error  of  judgment — Negli- 

gence— Disobed  ience — No  mala  fide*. — Where  a 
master  receive*  instructions  to  take  tho  balance 
of  freight  doe  at  the  end  of  a voyage  in  cash,  or 
by  bank  bill  upon  Loudon,  and,  without  sufficient 
inquiry,  but  without  mala  fide*  and  rather 
through  error  of  judgment,  ho  takes  a bill  which 
he  believes  to  be  (but  which  is  not)  a bank  bill, 
and  which  is  afterwards  dishonoured,  causing  loss 
to  hia  owners,  this  negligence  or  disobedience,  not 
being  wilful,  does  not  work  a forfeiture  of  his 
wages,  nor  can  the  owners  chum  to  deduct  tho 
omouut  of  their  loss  from  his  wages.  (Adm.)  The 
Dunmore  509 

9.  Lien — Priority— Bottomry  on  ship  freight  and 

cargo — Marshalling  assets. — Where  a master  has 
given  a bottomry  bond  by  which  he  lias  bonnd 
ship,  cargo,  and  freight,  and  himself  personally 
for  tho  due  execution  of  the  bond,  and  the  pro- 
ceeds of  the  ship  and  freight  alono  are  in- 
sufficient to  satisfy  'both  the  bond  and  the 
master's  claim  for  wages  and  disbursements,  but 
tho  proceeds  of  ship,  cargo,  and  freight  will 
cover  all,  the  High  Court  of  Admiralty  will 
marshall  the  assets,  so  that  the  master  shall  be 
paid  in  priority  out  of  ship  and  freight,  leaving 
the  bondholders  to  fall  hack  upon  tho  cargo  for 
the  balanco  of  their  claim  ; tho  owners  of  cargo 
cannot  take  themselves  out  of  the  operation  of 
this  rule  by  becoming  holders  of  tho  bond.  Tho 
Bdward  Oliver  (8  Mar.  Law  Cas.  O.  S.  597) 
followed.  (Adm.)  The  Eugenie  104 

10.  Lien — Priority — Bottomry  bondholder — Master 

not  personally  bound. — Presuming  a master  to 
have  a lion  upon  his  ship  for  wages  and  disburse- 
ments, he  is  entitled  to  payment  out  of  the  proceeds 
of  the  Hhip  in  priority  to  a bottomry  bondholder, 
provided  that  he,  the  master,  has  not  personally 
bound  himself  by  the  bond.  (U.S.  Dist.  Ct.  East 
Dist.  of  N.  Y.)  The  bark  Irma  155 

11.  Practice — Admiralty  Court — Costs — Detention 

money  and  board. — In  calculating,  on  taxation  of 
costs  in  a cause  for  the  recovery  of  a master’s 
wages,  tho  amount  due  to  the  master  for  de- 
tention money  and  board  whilst  detained  ashore 
as  a witness,  tho  fact  that  he  through  his  wife 
carries  on  a business  will  not  doprivo  him  of  his 
right  to  bo  nllowod  detention  money  ; but  if  he 
lives  at  his  place  of  business  during  his  detention, 
the  fact  that  ho  can  live  more  cheaply  at  home 
than  olsowhcre  is  to  be  taken  into  consideration 
in  fixing  the  amount  to  be  ullowed  for  subsistence 
money.  (Adm.)  The  Royal  Family 421 

MATERIAL  MEN. 

See  Marine  Insurance,  No.  43  — Mortgages  Nos. 

1,  2 — Necessaries . 

MATE’S  RECEIPTS. 

See  Carriage  of  Goods,  No.  31. 


MEASUREMENT. 

See  Carriage  of  Goods,  No.  6 — Tonnage. 
MEASURE  OF  DAMAGES. 

.See  Charter-party,  No.  2. 

MERCHANT  SHIPPING  ACTS. 

See  Carriage  gf  Goods,  Nos.  33,  34,  35,  36 — 
Collision— Nos.  19,20,  21,  22,23,  24,  27,  28, 

29,  30,  31— Salvage,  Nos.  6,  13 — Tonnage. 

MERSEY  DOCKS  ACT. 

See  Carriage  of  Goods,  No.  37 — Compulsory 
Pilotage,  Nos.  5,  6,  7. 

MERSEY,  THE  RIVER. 

See  Compulsory  Pilotage,  Nos.  5,  6,  7 — Navi- 
gable River,  Nos.  1,2,  3 4. 

MOORINGS. 

See  Collision,  Nos.  32,  33 — Navigable  River, 

Non.  1,  2,  4. 

MORTGAGE. 

See  Marine  Insurance,  No.  *44 — Mortgagees. 
MORTGAGEES. 

. Lien — Proceeding  in  rem —American  law — Ap- 
pear an  re — Material  men  — Necessaries — Home- 
port — Priority. — Mortgagees  have  no  maritime 
lien  upon  a ship  upon  which  they  hold  a mortgage  ; 
and,  according  to  United  States’  law,  no  remedy 
against  the  ship  in  rem  in  the  admiralty  courts, 
but  may  appear  as  respondents  in  a suit  in  rem, 
and  set  up  their  mortgage  as  the  conditional 
owners  of  the  ship,  and  claim  that  their  mort- 
gage is  a legal  lien  on  the  ship  prior  in  date  to 
the  attachment  under  the  monition  in  a suit  by 
material  men  for  necessaries  supplied  in  a home 
port,  and  also  prior  to  the  contract  for  the 
supply  of  tho  necessaries.  (U.  S.  Dist.  Ct.  East 
Dist.  of  Wisconsin.)  W.  H.  Wolf  v.  The  Scow 

Belt  pogs  107 

2.  Materialmen — Necessaries — Mutual  knowledge  of 
mortgagee  and  repairers — Distribution  of  proceeds. 

— Where  mortgagees  know  that  repairs  are  being 
made  on  and  necessaries  supplied  to  a ship  on 
whiah  they  hold  a mortgage,  whereby  she  is  made 
a more  valuablo  security,  and  the  material  men 
execute  the  repairs,  Ac.,  with  a knowledge  of  the 
mortgage,  but  relying  on  their  right  to  proceed 
in  rem  against  the  ship,  the  parties  are  entitled, 
upon  principles  of  equity,  to  be  placed  upon  an 
oquality  as  to  the  distribution  of  the  proceeds  of 
sale  of  the  ship.  (U.  8.  Dist.  Ct.  East.  Dist.  of  Wis- 
consin.) Id 107 

See  Necessaries,  No.  3. 

MUTUAL  MARINE  INSURANCE 
ASSOCIATION. 

See  Marine  Insurance  Association. 

NAUTICAL  ASSESSORS. 

See  Collision,  No.  33. 

NAVIGABLE  RIVER. 

1.  Pier  — Landing  stage  — Right  to  make — Local 
boarti — Admiralty. — By  a local  Act  (27  A 28  Viet, 
c.  cxvii.)  the  Wallasey  Local  Board  are  authorised, 
for  tho  purpose  of  their  ferry  between  Liverpool 
I and  New  Brighton,  to  make  and  maintain  in  ac- 
cordance with  certain  deposited  Parliamentary 
plans,  a pier  or  landing  stage  at  New  Brighton, 
j in  the  River  Mersey,  together  with  all  such  jetties, 
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esplanades,  landing  places,  and  other  works  and 
conveniences  in  connection  therewith  as  the  local 
hoard  shall  from  time  to  time  think  fit,  provided 
they  deposit  with  the  Admiralty  plans  of  the 
landing  stage  and  works  connected  therewith,  and 
the  same  be  approved  by  the  Admiralty  and  arc 
constructed  in  accordance  with  such  plans. 
Under  this  section  the  local  board  have  tho  right 
(already  exercised)  to  make  and  maintain  at  the 
end  of  a permanent  fixed  pier,  erected  in  accor- 
dance with  the  Act,  a floating  landing-stage  below 
low-water  mark,  and  to  moor  the  same  perma- 
nently to  tho  bed  of  the  river  by  unohors,  whether 
the  same  be  within  the  deposited  plans  or  not, 
provided  it  be  approved  by  the  Admiralty. 

(C.  P.)  Jolliffe  v.  The  Wallasey  Local  Board, . .page  146 

2.  Pier — Landing  etage — Erection  without  statutable 

a uthority — Nuisance—  Obstruction. — Semhlc,  that 
the  erection  in  a navigable  river,  without  statu- 
tory authority,  of  a floating  landing  stage,  moored 
permanently  by  anchors  fixed  in  the  bed  of  the 
river,  is  a public  nuisance  and  obstruction,  which 
will  entitle  any  one  of  the  pnblic  using  tho  river 
to  recover  against  the  erectors  for  any  damage 
sustained  therefrom.  (C.  P.)  Id 146 

3.  Pier  — Landing  stage — Authority  by  statute— 

Duty  oj  makers — Due  care. — Persons  authorised 
by  statute  to  place  in  a navigable  river  anything 
which  is  an  obstruction  to  tho  navigation  thereof, 
arc  bound  to  exerciso  their  powers  with  due  care, 
and  if  the  obstruction  is  of  a character  to  injure 
the  property  of  the  public,  to  prevent  such  injury 

as  far  as  possible.  (C.  P.)  Id 146 

4.  Pier  — Landing  stage  — Moorings  — Anchors  — 

Buoys — Damage. — Svmble,  that  persons  laying 
down  anchors  as  permanent  moorings  of  a floating 
landing  stage  in  a navigable  river,  are  bound  to 
mark  tho  positions  of  tho  anchors  by  means  of 
sufficient  buoys  attached  thereto,  and  that  the 
neglect  thereof  will  render  them  liable  for  damage 
occasioned  by  tho  anchors.  (C.  P.)  Id 146 

5.  Obstruction  — Nuisance— Right  to  place.  — No 

person  has  a right  to  put  an  obstruction  in  a 
navigable  river,  although  at  the  time  it  be  not  a 
nuisance.  (M.  R.  A L.  JJ.)  Attorney-General  v. 
Terry 174,  217 

6.  Obstruction — Nuisance — Benefit  to  trade  of  indi- 
vidual— Injunct  ion . — If  an  obstruction  erected  in 
a navigable  river  is  a nuisance  to  persons  using 
and  navigating  the  river,  the  more  fact  that  it  is 
a benefit  to  the  trade  of  a particular  individual 
cannot  be  considered  such  a benefit  to  the  public 
as  will  excuse  the  obstruction,  and  an  injunction 
will  bo  granted  to  abate  it.  (M.  B.  A L.  JJ.) 

Id 174,  217 

7.  Obstruction  — Nuisance  — Public  benefit — Direct 
benefit. — The  question  whether  erections  made  in 
a river  or  harbour  ore  a nuisance  or  not  depends 
on  whether,  upon  the  whole,  they  produce  pnblic 
benefit,  not  giving  to  the  words  “ public  benefit  ” 
too  extended  a senso,  but  applying  them  to  tho 
public  frequenting  the  port.  The  benefit  to  the 
public  must  be  a direct  benefit.  (M.  B.  A L.  JJ.) 

Id 174,  217 

NECESS  ABIES. 

1.  Lien — Material  men— Home  port — Attaching  of 
lien — Arrest.— Semble,  that  tho  lien  of  material 
men  for  necessaries  supplied  to  a ship  in  her 
home  port — that  is,  their  right  to  bo  paid  out  of 
the  res — attaches  only  on  tho  seizure  of  the  ship 
under  admiralty  process.  (U.  S.  Dist.  Ct.,  East. 

Dist.  of  Wise.)  IF.  H.  Wolf  v.  The  Scow  Sett  ...  li)7 

2.  Lien — Material  man — Necessary  for  voyage — 
Coppering. — Whore  it  is  necessary  that  a wooden 
ship  bound  upon  a particular  voyage  should  be 


coppered,  tho  coppering  is  a “ necessary  for  tho 
voyage,”  which  gives  the  material  man  doing 
the  work  to  a foreign  ship,  upon  the  orders  of 
the  master,  a maritime  lien.  (Adm.)  The 
Turliani  page  603 

3.  Lien — Priority — Advances  of  freight — Ship's  dis- 

bursements.— An  advance  of  freight  to  enable  a 
master  to  pay  his  ship’s  disbursements  before 
sailing  does  not  givo  tho  charterer  a claim 
against  tho  ship,  which  will  take  precedence  of 
the  claim  of  a mortgagee ; nor  does  an  advance 
for  a similar  purpose  made  by  an  insurance 
company.  (Adm.)  The  Turliani  603 

4.  Master's  authority — Necessity — Absence  of  owner 

or  authorised  agent — Want  of  knowledge  of  pre- 
sence of  agent  or  owner. — Tho  master  of  a ship 
hoe  authority  to  pledgo  his  owner's  credit  for 
money  borrowed  or  for  goods  supplied  by  his  (tho 
master’s)  orders  in  a foreign  port  only  where  (1) 
it  is  necessary  to  borrow  money  for  the  prosecu- 
tion of  the  enterprise,  or  the  goods  are  reason- 
ably necessary  for  the  use  of  the  ship  ; (2),  where 
neither  the  owner  or  his  duly  authorised  agent  ia 
at  tho  port,  nor  within  such  distance  that  ho  can 
be  reasonably  expected  to  interfere.  Want  of 
knowlodgo  of  tho  presence  of  tho  owner  or  an 
agent  on  the  part  of  the  person  supplying  goods 
or  money  to  a master  will  not  entitle  him  to 
recover  against  the  owner.  (C.  P.)  Gunn  v. 
Roberts  250 

f».  Practice — U.  8.  law — Proceeding  in  rem — Lien. 

— A right  to  procood  in  rem  may  exist,  although 
there  may  be  no  maritime  lien  upon  the  res 
against  which  the  claim  ia  mode.  There  is  no 
maritime  lien  for  necessaries  supplied  to  a ship 
in  her  homo  port,  and  yot  by  the  United  States’ 
rules  of  practice  for  Courts  of  Admiralty  the 
material  men  may  proceed  in  rem  against  the  ship. 

(U.  S.  Dist.  Ct„  East.  Dist.  of  Wise.)  IF.  H. 

Wolf  V.  The  Scow  Sett  107 

See  Mortgagees — Practice,  No.  10. 

NON-DELIVERY  OF  CARGO. 

See  Carriage  of  Goods,  Nos.  27,  28,  29,  30,  31, 

32,  33,  34,  35,  36,  37,  40,  42. 

NOTICE  OF  ABANDONMENT. 

See  Marine  Insurance , Nos.  1,  20,  39,  46. 

NOTICE  OF  ACTION. 

See  Practice,  Nos.  11,  12. 

NUISANCE. 

See  Navigable  River,  Noe.  5,  6,  7. 
OBSTRUCTION  TO  NAVIGABLE  RIVER. 

See  Navigable  River,  Nos.  5,  6,  7. 

ONU8  OF  PROOF. 

See  Carriage  of  Goods , Nos.  13,  14 — Collision , 

No.  11. 

OPEN  POLICY. 

8ee  Marine  Insurance,  No.  4. 

OUTPORT. 

See  Compulsory  Pilotage , Nos.  2,  3,  4 — 
Practice,  Nos.  13,  14. 

OUTPORT  CHARGES. 

See  Practice,  Noe.  13,  14. 

PACKAGES. 

See  Marine  Insurance,  Nos.  10,  11. 
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PARTIAL  LOSS. 

Seo  If •rifM  Insurance,  Nos.  7, 10, 11, 12,24,  25. 

PARTICULAR  AVERAGE. 

See  Marine  Insurance,  Nos.  12,  24,  25. 
PARTICULARS. 

See  Practice,  No.  15. 

PART  OWNERS. 

Seo  Co-owners — Master’s  Wages  and  Disburse- 
ments, Nos.  1,  2. 

PASSING  OF  PROPERTY. 

See  Marine  Insurance,  Noe.  7,  8. 

PERILS. 

Soc  Carriage  of  Goods , Nos.  9,  11,  IS,  19,  20,  25, 

40 — Marine  Insurance,  Nos.  10,  11,  37,  38,  39. 

PIER. 

See  Damage,  Nos.  1,  2. 

PILOT. 

Compulsory  pilotage — Fellow  servant — Negligence  of 
crew?. — A pilot  compulsorily  employed  on  board  a 
ship  is  not  a follow  servant  of  the  crew  of  the 
ship,  and  consequently  can  recover  iigainst  tho 
owners  of  tho  ship  for  injury  roceivod  by  him 
through  the  negligence  of  the  crew,  their  servants. 
(Q.B.)  Smiths.  Steele  page  487 

See  Collision,  Nos.  35,  36— County  Courts  Ad- 
miralty Jurisdiction , No.  3 — Damage,  Nos.  4,  5 
— Salvage,  No.  17. 

PILOTAGE. 

See  Compulsory  Pilotage. 

PILOT,  DUTY  OF. 

See  Collision,  Nos.  35,  36. 

PLEADING. 

Seo  Salvage,  Nos.  1,  2,  3,  4,  5. 

POLICY. 

See  Hypothecation — Marine  Insurance,  Nos.  4,  12, 

13,  14,  15,  16,  17,  18,  26,  27,  28,  29,  30,  31,  32, 

33,  37,  38,  45,  47,  48,  52,  53,  54. 

PORT. 

See  Carriage  of  Goods,  Noe.  27,  28. 

PORTERS. 

Seo  Carriage  of  Goods,  No.  37. 

PRACTICE. 

1.  Appeal — County  Court — Arrest  by  Admiralty 
Court. — Where  plaintiffs  appeal  from  a County 
Coart  in  a cause  in  rent  in  which  thero  has  been 
a decree  for  the  defendants  and  the  ship  has  in 
consequence  been  released,  tho  High  Court  of 
Admiralty  will  on  the  ex  parte  application  of  tho 
plaintiffs  order  a warrant  to  issue  for  tho  deten- 
tion of  tho  ship  till  bail  given  or  the  appeal  de- 
cided. Semble,  that  notice  should  be  given  before 
arrest  to  the  defendants,  so  that  they  may  come 
in  and  apply  for  the  suspension  of  tho  warrant  if 

they  see  fit.  (Adm.)  The  Miriam 25» 

Vul.  11.,  N.  S. 


5.  Appeal  — County  Court  — Arrest  by  Admiralty 
Court. — In  an  appeal  by  plaintiffs  from  a County 
Court  in  a cause  •"»  rem,  in  which  there  was  a 
decree  for  the  defendants,  and  the  ship  had  in 
consequence  been  released,  tho  High  Court  of  Ad- 
mir&lty,  on  an  ex  parte  application  of  the  plain- 
tiffs, ordered  a warrant  to  issue  for  the  detention 
of  the  Bhip,  and,  as  the  ship  proceeded  against 
was  a foreign  one,  did  not  require  notice  of  the 
intention  to  arrest  to  be  given  to  the  defendants. 
(Adm.)  The  Freir page  589 

3.  Appeal— County  Court — Judge's  notes  of  evidence 

—Shorthand  writer—  Conflict.— In  an  appeal  to 
the  High  Court  of  Admiralty  from  a County  Court 
where  there  is  a conflict  between  the  transcript 
of  the  notes  of  evidonco  and  judgment  taken  by  a 
shorthand  writer  in  the  County  Court  under  the 
County  Court  Rules  No.  32,  and  the  County 
Court  Judge's  own  notes,  the  version  given  by 
the  County  Court  Judgo  must  be  accepted  as 
binding,  and  if  the  County  Court  Judge  alter  the 
the  shorthand  writer’s  notes  so  as  to  correspond 
with  his  own  version,  the  Court  of  Admiralty  will 
order  the  alterations  so  made  to  bo  carried  into 
effect  in  the  printed  copies  of  the  appendix. 
(Adm.)  The  Raithwaite  Hall 210 

4.  Appeal— Privy  Council  — Question  undecided 
below. — Where  the  High  Court  of  Admiralty  has 
given  no  opinion  on  a question,  which  in  the 
opinion  of  tho  Court  of  Appeal  iB  a vital  one  in 
the  cause,  tho  Court  of  Appeal  will  docide  that 
question  on  the  evidenoe  before  them.  (Priv. 

Co.)  The  C.  M.  Palmer ; The  Larnax  91 

5.  Arrest  — Transfer  from  County  Court— Arrest  in 

High  Court  in  other  suits— Caveat  to  prevent 
release. — Where  an  admiralty  cause,  instituted 
in  rem  against  a ship,  has  boon  transferred  from 
a County  Court  to  tho  High  Court  of  Admiralty, 
and  no  boil  has  been  given  in  either  court,  and 
the  ship  is  already  under  the  arrest  of  the  High 
Court  in  other  suits,  the  High  Court  will  order 
the  issue  of  a caveat  to  prevent  her  release,  in 
case  the  other  causes  should  be  withdrawn. 
(Adm.)  The  Rio  Lima 34 

6.  Arrest — Ship  under  arrest  of  High  Court — Arrest 

by  County  Court  — County  Courts  Admiralty 
Jurisdiction  Acts.— Semble,  that  where  a ship  is 
under  the  arrest  of  the  High  Court,  and  causes 
are  also  instituted  in  tho  County  Court  against 
the  ship,  she  should  not  be  arrested  by  tho  County 
Court,  as  it  is  not  probable  that  the  ship  will  be 
removed  out  of  the  Jurisdiction  of  the  County 
Conrt  without  satisfaction  of  tho  plaintiff's 
several  claims,  within  the  meaning  of  the  County 
Courts  Admiralty  Jurisdiction  Act  1868,  sect.  22. 
(Adm.)  The  Turliani  303 

7.  Arrest — Ship  under  arrest  in  High  Court — Arrest 

by  County  Court — Possession  fees — Costs. — Whore 
a ship,  already  under  tho  arrest  of  the  High 
Court  of  Admiralty,  is  arrested  in  an  admiralty 
cause  instituted  in  a County  Court,  the  plaintiffs 
knowing  of  the  previous  arrest,  and  that  cause 
is  afterwards  transferred  to  the  High  Court,  the 
possession  foes  charged  by  the  high  bailiff  in 
respect  of  tho  County  Conrt  arrest  will  not  be 
ollowod  by  the  High  Court  upon  taxation  of 
plaintiff's  costs.  (Adm.)  The  Rio  Lima 143 

8.  Discovery  of  documents— Affidavit  required.—1 To 
obtain  discovery  of  documents,  the  affidavit  in 
support  of  the  application  must  allege  some  one 
particular  document  to  bo  in  tho  jtossession  of 
the  party  from  whom  discovery  is  sought.  (Adm.) 

The  Proreeds  of  the  Cordelia  35 

9.  Inspection  of  documents — H.  M.  ships — Reports 
by  captain  and  officers  to  Admiralty — Privilege. 

Where  a collision  occurs  between  one  of  H.  M. 

2 U 
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ships  and  a ship  belonging  to  a private  owner, 
and  the  captain  of  H.  H.  ship  makes  (in  accord- 
ance with  the  nsuol  practice)  a report  to  tho 
1-ordn  of  the  Admiralty,  the  High  Court  of 
Admiralty  will  not,  in  a cause  against  tho  cap- 
tain of  H.  M.  ship,  in  which  an  appearance  has 
been  entered  by  the  Queen’s  Procter  by  order  of 
the  Lords  of  tho  Admiralty,  order  it  to  be  pro- 
duced for  inspection  by  the  opposite  parties  if  the 
.Secretary  to  tho  Lords  of  tho  Admiralty  makes 
an  affidavit  to  tho  effect  tlmt  such  production 
would  be  prejudicial  to  the  public  service.  (Adm.) 
H.M.8.  Bellerophon  page  449 

10.  Necessaries  — Wages  — Transfer  from  County 
Court  after  lU'cree — Refereiu'c  to  Registrar  and 
Merchants. — Whore  causes  of  necessaries  aud 
wages  had  been  instituted  against  a ship  in  the 
High  Court,  and  other  causes  of  necessaries  in  a 
County  Court  against  tho  same  ship,  and  tho 
latter  had  boon  transform!  after  decree  made  to 
the  High  Court  for  the  purpose  of  enforcing  the 
decrees,  tho  ship  being  nnder  the  arrest  of  the 
High  Court,  tho  latter  court  ordcrod  all  tho 
causes  to  bo  referred  to  the  registrar  and  mer- 
chants to  report  the  amount  duo  thereon.  (Adm.) 

The  Turtiani  603 

11.  Notice  of  action — Local  board— Public  Health 
Act  1848.— A local  board  authorised  by  a local 
Act  to  execute  works  out  of  their  own  district, 
the  Act  to  bo  “ executed  subject  to  the  powers 
and  provisions”  of  the  Public  Health  Act  1848, 
are  entitled  under  sect.  139  of  tho  latter  Act  to 
notice  of  action  for  anything  done  or  intended 
to  be  done  under  the  powers  of  the  local 
Act.  (C.P.)  Jolli/e  and  another  r.  The  Wal- 


lasey Local  Board  146 

12.  Notice  of  action — Non-feasance — Misfeasance. 

— Notice  of  action  must  be  given  in  a case  of 
non-feasance,  jnst  ns  much  as  in  a case  of  mis- 
feasance nnder  the  Act.  Id.  . . 146 


13.  Cjutport — Agency— Charges — Separate  tails  of 
costs. — The  practice,  which  has  hitherto  obtained 
in  the  High  Court  of  Admiralty,  of  presenting 
separate  bills  of  eo*te  for  the  I-ondou  proctor's 
own  charges  and  for  the  outport  or  country 
agency  charges,  is  now  objectionable  and  must  be 
discontinued  for  the  future.  (Adm.)  The  City 

of  Brussels  102 

14.  Outport  agency — .-turrit  not  solicitor — Not  en- 
titled to  charge  for  solicitor's  work. — Although  a 
proctor  may  employ  an  agent,  who  is  not  an  at- 
torney or  solicitor,  to  act  as  clerk  pro  hac  vice  for 
the  purpose  of  collecting  evidence  in  acauso,  Ac., 
in  the  outports,  and  may  lawfully  charge  for  the 
expenses  incurred  in  respect  of  such  agent  as 
agency,  charges  made  by  such  an  agent  for  doing 
work  which  is  essentially  the  work  of  a proctor, 
attorney,  or  solicitor,  such  as  “ taking  instruc- 
tions for  brief  and  drawing  tho  same,”  Ac.,  will 

not  be  allowed  upon  taxation.  (Adm.)  Id 102 

15.  Particulars— Negligence — Collision. — Where  the 
declaration  in  an  action  agninit  the  defendant  for 
negligent  navigation  of  his  ship,  causing  injury  to 
the  plaintiff,  contains  only  general  allegations  of 
negligence  on  the  part  of  tho  defondantin  respect 
of  navigation,  and  of  keeping  the  machinery  and 
the  ship  in  good  repair,  the  court  will  not  require 
tho  pluiutiff  to  give  particulars  of  matters  which 
be  may  suppose  to  constitute  the  negligenee  of  the 
defendant,  because  these  matters  are  within  tho 
knowledge  of  the  defendant  and  his  servants,  and 
not  necessarily  within  tho  personal  knowledge 

of  the  plaintiff.  (C.P.)  George  v.  Watts 243 

So.;  Collision,  Nos.  37.  38.  39.  4*i — Mortgages,  Nos. 

1.  2 — Necessaries,  No.  5— Hale  of  ship — Salvage, 

Nos.  1,  2,3,  4,  5,  6,  7,  8. 


PRINCIPAL  AND  AGENT. 

8eo  Broker's  Lien — Marine  Insurance,  Nos.  29, 

30. 

PRIORITY. 

See  Master's  Wages  and  Disbursements,  Nos. 

9,  10,  11 — Mortgages — Necessaries,  No.  3. 

PRIVILEGE. 

Soe  Practice,  No.  9. 

QUANTITY  AND  QUALITY  UNKNOWN 
See  Carriage  of  Goods,  Nos.  7,  24. 
REFERENCE. 

See  Master’s  Wages  and  Disbursement*.  No. 

2 — Practice,  No.  10. 

REGISTRAR  AND  MERCHANTS. 

Soe  Master's  Wages  and  Disbursements,  No.  2 
— Practice , No.  10. 

REGULATIONS  FOR  PREVENTING  COLLISIONS 
AT  SEA. 

*Soo  Collision,  Nos.  1,  2,  3,  4,  10,  12, 19, 21,  22. 

23,  24,  25,  27,  28,  29,  35,  31,  46. 

RE-INSURA  NCE. 

See  Marine  Insurance,  Noe.  35,  36. 

REPAIRS  OF  SHIP. 

See  Marins  Insurance , No.  40. 

REPAYMENT  OF  FREIGHT. 

Soo  Marine  Insurance,  No.  22. 

RESTRAINT  OF  PRINCES. 

Seo  Marine  Insurance,  Nos.  37,  38,  39. 

RISKS. 

See  Carriage  of  Goods,  Nos.  20, 21, 22 — J/anr.i 
Insurance,  Nos.  37,  38,  39. 

RIVER. 

See  Compulsory  Pilotage— Navigable  River. 
RIVER  NAVIGATION. 

Soe  Collision,  Nos.  41,  42,  43,  44,  45,  46,  47, 

48. 

SAILING  SHIP. 

See  Collision,  No*.  2,  49. 

SALE  OF  CARGO. 

Soo  Marine  Insurance,  No.  5. 

SALE  OF  SHIP. 

Contract  abroad — Enforcement  of  in  England - 
Whero  an  Englishman  has  entered  into  a contract 
abroad  for  tho  purchase  of  a ship  then  on  her 
voyage  to  this  country  to  be  taken  possession  of 
by  the  purchaser  immediately  on  delivery  of  the 
cargo  at  any  place  to  which  she  might  be  ordered, 
the  Court  of  Chancery  has  jurisdiction  to  enforce 
tho  contract,  and  for  that  purpose  to  issue  an  in- 
junction to  restrain  the  removal  of  the  ship  from 
the  port  of  discharge,  if  within  the  jurisdiction. 
Whore  the  vendor  is  abroad,  substituted  service 
of  process  upon  the  captain,  the  vendor's  autho- 
rised agent  in  this  country,  in  charge  of  the  ship 

is  sufficient.  (L.JJ.)  Hart  v.  llrncig  page  63 

See  Marine  Insurance,  No.  46. 
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SUBJECTS  OP  CASES. 


SALVAGE. 

1.  Admiralty  Court — Practice — -Plea ding — Salvor’s 

erpemws — Statement  of  amount, — Where  in  a aal- 
voge  cause  the  plaintiff’s  petition  states  expenses 
to  have  been  incurred  in  rendering  the  service# 
without  stating  their  amount,  and  the  defendant’s 
answer  admits  ail  the  allegations  of  the  petition, 
tho  High  Court  of  Admiralty  will  not  allow 
evidence  to  l mi  called  by  tho  plaintiff  to  show  tho 
amount  of  tho  expenses.  If  specific  amounts  aro 
claimed  they  most  be  pleaded  so  as  to  give  the 
defendant  tho  opportunity  of  admitting  or  deny- 
ing them.  (Adm  ) The  Bintracht  page  198 

2.  Admiralty  Court — Practice — Pleading  — State- 

ment of  amount — Amendment.— 8ombley  that  tho 
Court  will,  if  necessary,  amend  the  pleadings, 
allowing  the  plaintiffs  to  set  forth  the  amount*, 
but  giving  tho  defendant  time  to  adipit  or  deny 
such  amounts.  (Adm.)  Id 198 

3.  Admiralty  Court  --  Practice  — Pleading  — Evi- 
dence.— Whore,  in  a salvage  suit  the  defendant® 
admit  all  the  allegations  of  fact  in  tho  plaintiff's 
petition,  but  deny  tho  inferences  of  fact  made 
therefrom  in  the  petition,  tho  plaintiffs  may  cull 
evidenco  to  establish  those  inferences.  (Adm.)  Id.  198 

4.  Ad.niralt y Court — Practice  — Pleading  — Rival 
salvors — Allegations  of  misconduct — Answer. — 
Where  in  a cause  of  salvage  against  a derelict 
ship  rival  salvors  institute  separate  causes  and 
file  separate  petition#,  alleging  misconduct  against 
one  another,  the  Court  of  Admiralty  will  notallow 
the  defendants,  in  thoir  nimwer  to  the  petition  of 
one  set  of  salvors,  to  plead  that  in  tho  petition  of 
tho  other  not  there  are  allegations  of  misconduct, 
and  that  they,  for  the  purpose  of  tho  cau*o,  and 
not  otherwise,  adopt  those  allegations  ; they  must 
either  make  tho  allegations  of  misconduct  as  their 


own  statements,  ©r  omit  them.  (Adm.)  The 

Kathleen  367 

5.  Admiralty  Court — Practice — Pleading  — Rival 


salvors — Allegation  of  misconduct — Answers  — 
Cross-examination.  — Where  rival  salvors  file 
sepnrato  petitions,  alleging  misconduct  against 
each  other,  and  the  defendants  in  their  separate 
answer#  repeat  tho  charged  of  misconduct  made 
by  each  salvor  against  the  other,  so  that  tho 
answers  aro  contradictory,  the  defendants  will 
not  be  allowed,  on  the  hearing  of  both  causes  at 
the  same  time,  to  cross-examine  one  set  of  salvors 
to  show  that  they,  and  not  tho  other  set,  have 

been  guilty  of  misconduct.  (Adm.)  Id  367 

C.  Admiralty  Court — Practice— Salvage  bond — Mer- 
chant Shipping  Act  1854,  sect.  4-48  - Leave  to  pro- 
ceed in  High  Court — County  Courts  Admiralty 
Jit  reliction  Act  1808,  sect.  9. — As  it  is  a matter 
of  grave  doubt  whethor  tho  County  Courts  having 
admiralty  jurisdiction  have  power  to  enforce 
salvage  bonds  given  to  Receiver  of  Wrecks 
under  the  Merchant  Shipping  Act  1854  (17  A 18 
Viet.  c.  159)  sect.  448.  the*  High  Coutt  of  Admiralty 
will,  on  the  application  of  a Ralvor  in  respect  of 
whose  #oi  vices  such  a bond  baa  boen  given,  grant 
leave  to  proceed  in  the  High  Conrt  under  the 
County  Courts  Admiralty  Jurisdiction  Act  1868 
(31  A 32  Viet.  c.  71)  sect.  9.  Seml/le,  that  even 
where  leave  is  so  given  to  proceed  in  the  High 
Court,  that  court  is  not  thereby  precluded  from 
condemning  the  plaintiff  in  costs,  if  at  the  hear- 
ing of  tho  cause  it  should  appear  that  the  cause 
was  improperly  instituted  in  the  conrt.  (Adm.) 

The  John  Evans 234 

7.  Admiralty  Court — Practice — Collision — Salvage 
suit — Right  of  wrongdxr-rs  to  intervene —Bail. — 
Where  a ship  has-been  found  to  blame  in  a canse 
of  collision,  and  a cause  of  salvage  baa  been  in- 
stituted against  the  other  (the  injured)  ship,  the 


owners  of  tho  ship  found  to  blame  have  a right  to 
intervene  in  tho  salvage  cause  to  protect  their 
own  interest ; and  if  they  choose  to  put  in  bail  to 
answer  tho  claim  of  the  salvors  in  liou  of  the  bail 
given  by  the  owners  of  the  injured  vessel,  the 
High  Court  of  Admiralty  will  giro  them  the  con- 
duct of  the  defence  of  the  salvage  suit ; under 
such  circumstances  tho  owners  of  tho  injured 
vessel  are  entitled  to  have  their  bail  released, 
and  to  bo  paid  their  costs  up  to  tho  time  when 
tho  new  bail  is  put  in.  (Adm.)  The  Diana.. .page  366 

8.  Admiralty  Court — Practice — Sale  of  cargo — 
Object  ion  of  shipowner — Carrying  on  cargo— 
Freight. — Where  a ship  and  cargo  are  brought 
into  port  by  salvors,  and  a suit  is  instituted  in 
tho  High  Court  of  Admiralty  to  recover  salvage 
reward,  that  oourt  will,  on  tho  application  of  the 
salvor#,  acting  with  tho  assent  of  the  owners  of 
the  cargo,  order  a gale  of  tho  cargo  to  prevent, 
deterioration  from  damage  done,  although  the 
shipowner,  desirous  of  carrying  on  the  cargo  sons 
to  earn  freight,  opiwso#  the  sale,  and  offers  to 
give  substantial  bail  for  both  ship  and  earg  j : 
but  such  sale  will  be  ordered  subject  to  all  ques- 
tions of  right  to  freight.  (Adm.)  The  Kathleen  367 
I 9.  Damage  to  salved  ship— Gross  negligence  of 
salvor— Agreed  reward-  Right  to  recover. — A 
I salvor  whose  ship  succeeds  in  bringing  an  injure' 1 
ship  into  safety,  but  in  doing  so  indicts  damage 
upou  her  by  coming  into  collision  through  negli- 
gence and  want  of  proper  navigation,  which  are 
g. o-.-B  but  not  wilful,  is  not  thereby  deprived  of 
Lis  right  to  a reward  which  has  been  agreed 
upou  between  tbe  mas  tors  of  the  respective 
vo#s©1b.  (Adm.)  The  C.  8.  Butler : The  Baltic  237 

10.  Derelict  — Ship  ashore  —Nature  of  service— 
Towage. — Where  an  abandoned  ship  is  foun-i 
ashore  on  a shoal  by  two  tugs  which,  while  nhw 
is  ashore  aro  unable  to  render  assistance,  but,  or. 
her  floating  off  with  wind  and  tide,  make  fast  and 
prevent  her  from  going  ashore  again  and  take 
her  to  a place  of  safety,  their  service  is  salvage 
and  not  mere  towage,  nor  is  thoir  service  di- 
minished in  value  by  the  proximity  of  a third 
tug,  which  could,  but  did  not,  render  any  assist  - 
anee.  (U.  S.  Distr.  Ct. ; East  Distr.  of  N.  Y.) 

The  Puritan  548 

11.  Derelict — Taking  off  master  and  crew — Return- 

ing to  render  assistance  to  ship— No  actual 
service—  Right  to  reward. — Where  the  master  and 
crew  of  a ship  in  distress  are  takon  off  by  a 
steam  tug  (there  Wing  no  immediate  danger  to 
life),  and  a»e  taken  a*hore  by  the  tug,  which 
afterwards  returns  to  the  ship  with  her  master 
end  finds  her  placed  in  safety  by  other  salvor#, 
that  tug  hns  no  claim  for  salvage  reward.  (U.  S. 
Distr.  Ct.  ; Ea-t.  Distr.  of  N.  Y.)  Id 548 

12.  Life  salvage— Crete  leaving  ship  without  orders 

Ship  in  danger — Crete  imperilled — Right  to  re- 
cover against  ship.  — Where  some  of  a ship's 
crow  leave  thoir  ship  shortly  after  a collision  at 
si -a  in  consequence  of  her  dangerous  condition, 
not  against  her  master’s  orders,  but  without 
order#  aud  wituont  his  consent,  and  arc  picked 
np  and  rescued  from  a dangerous  position  by 
another  vessel,  the  owners,  masters,  and  crew  of 
the  latter,  as  salvors  of  life  within  tho  meaning 
of  tho  Merchant  Shipping  Act.  1854  (17  A Ih 
Viet.  c.  104),  sect.  458,  and  the  Admiralty  Court 
Act,  1861  (24  Viet.  c.  10),  sect.  9,  may  recover 
reward  against  the  ship.  Semble,  that  if  a crew 
deserted  their  ship  without  reason  and  contrary 
to  orders,  and  afterwards  found  themselves  in  a 
position  of  dangor  from  which  they  were  rescued, 
the  ship  would  not  be  liable  for  salvage  reword. 
(Adm.)  The  Cairo  257 
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13.  Misconduct  of  salvors — Disposed  tint]  first  salvors 

— Right  to  the  amount  awarded. — If  first  salvors 
lawfully  in  possession  of  a derelict  ah  ip  are  wrong- 
fully and  violently  dispossessed  by  second  salvors, 
who  succeed  in  bringing  the  ship  into  safety,  the 
second  salvors  will  receive  no  beuofit  from  the 
service  they  may  render,  but  the  whole  reward 
will  go  to  the  benefit  of  the  original  salvors. 
(Adm.)  The  Kathleen  page  367 

14.  Quantum  — Appeal  — Practice  — Reduction  of 
award. — The  Judicial  Committee  will  not  reduce 
an  uward  of  the  High  Court  of  Admiralty  in  a cause 
of  salvage,  unless  the  amount  awarded  is  so  exor- 
bitant and  no  manifestly  excessive  that  it  would  be 
unjust  to  confirm  it.  (P.C.)  The  Ameriqm  -160 

15.  (Quantum — How  estimated — Falu<  of  property 
salved — Mertncrs. — The  value  of  property  Halved 
is  to  some  extent  to  be  treated  as  an  ingredient 
in  thu  calculation  of  the  quantum  of  salvage  re- 
muneration, but  that  value  must  not  be  allowed 
to  raise  the  quantum  to  an  amount  altogether  out 
of  proportion  to  the  services  actually  rendered. 

(P.C.  Id 460 

16.  Quantum—  Value  of  salwd  property — Services. — 

An  award  of  ^£30,000  on  a valuo  of  .£190,000  in 
the  case  of  a derelict  nhip  reduced  to  4118,000  on 
the  ground  that  the  reward  was  out  of  proportion 

to  the  services  rendered.  (P.C.)  Id 4-6 

17.  Signal  — A mbigvous  — Coiwfrucfton  of  — Con- 
dition of  vessel — Right  to  reward. — Whore  a vessel 
makes  an  ambiguous  signal,  it  will  be  construed 
by  the  Court  of  Admiralty  according  to  the  con- 
dition of  the  vessel  when  boarded  ; if  she  is  dam- 
aged and  is  in  need  of  assistance,  the  signal  will 
be  treated  as  signal  for  assistance,  and  those 
answering  it  as  salvors ; if  she  is  not  damaged 
and  wants  only  a pilot,  the  signal  will  be  treated 

as  a signal  for  a pilot  only.  (Adm.)  The  Racer  317 

18.  Signal  of  distress — Fruri  going  out  in  answer — 
Unsuccessful  services — Right  to  reward. — Where  a 
vessel  makes  & signal  of  distress,  and  another 
goes  out  with  the  bond  fide  intention  of  assisting 
that  distress,  and  as  far  as  she  can  does  so,  but 
aomo  accident  occurs  which  prevents  her  services 
being  as  effectual  as  sho  intended  them  to  be,  and 
no  blame  attaches  to  her,  the  Court  of  Admiralty 
will  not  allow  her  to  go  entirely  unrewarded,  bnt 
for  the  interests  of  commerce  and  navigation,  and 
as  an  encouragement  to  perform  salvage  sorvioes, 
will  give  some  reward  ( semble ) if  the  property  is 
salved  by  other  means.  (Adm.)  The  Melponene  122 

19.  Termination  of  service — Ship  in  safety — Lying 
alongside. — Where  a steam  tug  is  engaged  to 
render  assistance  to  a ship  aground  in  the  night 
time,  and  succeeds  in  getting  her  off,  and  takes 
her  to  a safe  anchorage  for  the  night,  and  lies 
alongside  of  her  till  morning,  the  salvage  service 
docs  not  end  on  the  ship  being  anchored,  but  the 
steam-tug  is  entitled  to  reward  for  the  time  she 
lies  alongside  the  ship  ready  to  render  further 
ascistauce  if  required.  (Adm.)  The  Pkilotasce  ..  141 

20.  Uncompleted  service  — Slopped  by  accident  — 

Ejforts  not  renewed  through  act  of  ship  tn  distress 
— Right  to  reward.-  -Where  a steamship  has  been 
engaged  to  render  assistance  to  another  in  distress 
by  towing  her  to  a place  of  safety,  and  after 
Hcveral  hours’  towing,  the  ships  are  parted  by  no 
fault  of  the  salvor,  and  the  conduct  of  tho  ship  in 
distress  leads  the  salvor  to  the  honest  belief 
that  his  services  are  no  longer  required,  and  there- 
upon the  latter  proceeds  to  his  own  destination, 
ho  is  not  thereby  deprived  of  his  right  to  salvage 
reward,  bat  upon  the  other  vessel  arriving 
safe  in  port  by  her  own  exertions,  may  proceed 
against  her  in  respect  of  the  services  actually  ren- 
dered. (Adm.)  The  Nsttie  ...  . !42 
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21.  Uncompleted  service — Towage  in  track  of  vessels 
— Abandonment — Right  to  reward — Life  salvage — 
Where  a steamship  having  token  in  tow  a vessel 
in  distress,  and  towed  her  for  somo  hoars  in  the 
track  of  vessels,  on  tho  weather  getting  worse 
and  the  lives  of  her  crew  becoming  endangered, 
takes  the  crew  out  of  her  and  finally  abandons 
her  in  a place  where  she  is  afterwards  picked  up 
by  another  vessel  and  taken  into  port,  the  owners, 
master,  and  crew  of  tho  steamship  are  entitled  to 
salvage  reward  in  respect  of  the  lives  so  saved, 
but  not  in  respect  of  ship  and  cargo.  (Adm.) 

The  Enitrachi  ..  ....  page  198 

See  Carriage  of  Goods,  No.  38. 

SALVOES. 

See  Carriage  of  Goods , No.  38 —Salvage. 

SEAMEN'S  WAGES. 

See  Wages. 

SEAWORTHINESS. 

See  Carriage  of  Goods,  No.  16— Marine  In- 
surance, Nos.  47,  49,  50,  51,  52,  53. 

SECURITY  FOR  COSTS. 

See  Wages,  No.  5. 

SECURITY. 

See  Collision,  No.  37. 

SET-OFF. 

See  Master's  Wages  and  Disbursements,  Nos.  1, 
and  2. 

SHIP. 

See  Charter-party  —Damage  to  cargo — Marine  In- 
surance. Nos.  40,  41,  42,  43,  44,  45,  46,  47,  48, 

49,  50,  51,  52,  53 — Shipbuilding  contract  — Ton- 
nage. 

SHIPBUILDING  CONTRACT. 

Lien— Payment  by  bills — Discounted  by  bankers— 
Their  right  on  bankruptcy  of  shipowner. — Where 
a shipbuilder  contracts  to  build  a ship  for  a mer- 
chant, the  money  to  be  paid  in  instalments  as  the 
building  progressed,  partly  in  cash  and  partly  in 
bills,  and  from  the  time  of  the  payment  of  the  first 
instalment  the  ship  to  become  the  property  of  the 
merchant  to  the  extent  of  the  advances,  subject 
to  the  builder’s  lien  for  unpaid  instalments,  and 
the  merchant  gives  his  bills  of  exchango  for  the 
instalments  up  to  a certain  period,  and  these  bills 
containing  the  words  “ for  value  received  in  iron 
screw  steamer  now  building,”  arc  discounted  in 
tho  ordinary  way  by  bankers ; these  bankers 
acquire  no  lien  on  tho  ship  in  respect  of  the  amount 
advanced  by  them  on  tlic  bills,  and  in  the  event  of 
thobankruptcy  of  the  shipbuilder  and  the  merchant 
and  tho  abandonment  of  tho  contract  by  the  mer- 
chant, cannot  enforce  their  claim  against  the 
ship.  (L.JJ.)  Ei r parte  La  mb  ton  ; Re  Lind- 
say. . 525 

SHIPOWNERS. 

See  Carriage,  of  Good* — Charter-party— Co-owners  - 
Marine  Insurance — Nos.  1,  19,  20,  21, 22,  23,  40, 

41.  42.  43,  44,  45,  46,  47.  48,  49.  50.  51,  52,  53, 
—Kecctsaries — Pilot— Shipbuilding  Contract. 

SHIPPER. 

See  Carriage  of  Good*. 

SHORT  DELIVERY, 

Carriage  of  Goods,  Nos.  40,  42. 
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SUBJECTS  OP  CASES. 


8IEGE. 

See  Afarine  Insurance,  Non.  38,  39. 
SIGNAL  OF  DISTRESS. 

See  Salvage,  Noe.  17,  18. 


SLIP. 

See  Marine  Insurance,  Noe.  16,  17,  18,  54. 

SOLICITOR. 

See  Practice,  No.  14. 

SI*AK  DECK. 

See  Tonnage. 

SPECIFIC  PERFORMANCE. 

See  Sale  of  Ship. 

SPEED. 

See  Collision , Noe.  49,  50,  51,  52,  53,  54. 
STAMP  ACTS. 

See  Marine  Insurance,  No.  54 — Marine  In. 
surance  Association,  No.  4. 

STATUTE  OF  FRAUDS. 

See  Dock. 

STEAMSHIP. 

See  Collision,  Now.  3,  4,  5,  49,  50,  51,  52,  53,  54, 
55,  56,  57,  58 — Salvage,  Nos.  19,  20,  21 — Tonnage. 

STEVEDORE, 

See  Carriage  of  Goods,  No.  26. 

STOP  ORDER. 

See  Carriage  of  Goods,  No«.  34,  35,  36. 
STOWAGE. 

See  Carriage  of  Goods,  Nob.  25,  26. 
STRAINING. 

See  Carriage  of  Goods,  No.  25. 
STRANDING. 

See  Marine  Insurance,  No.  25. 
TERRENE  RISK. 

See  Marine  Insurance,  Nos.  37,  38,  39. 

THAMES  CONSERVANCY  BYE-LAWS. 
See  Collision,  No.  47. 

THIEVES. 

See  Carriage  of  Goods,  So.  12. 

TIME  POLICY. 

See  Marine  Itisurance,  Nob.  47,  48. 
TONNAGE. 

M -‘asnretnent — Upper  deck  - Spar  deck— Merchant 
Shipping  Ad  1854,  seel.  21,  subs.  5.  — A ship 
haring  above  hor  main  deck  an  upper  deck  which 
is  not  continuona  from  stem  to  stern,  and  tho 
hatches  and  other  fittings  of  which  are  not  water 
tight,  has  not  a third  deck,  or  “spar  deck,”  within 
the  meaning  of  tho  Merchant  Shipping  Act,  1854 
(17  A IS  Viet.  c.  101),  sect.  21,  sub-sect.  5;  and 
the  space  between  aueh  dock  and  the  main  deck 
not  being  available  for  cargo  or  for  the  acoomoda- 

Vol.  II.,  N.  S. 


tion  of  passengers  or  crew  within  Bub-sect.  4 of 
tho  same  Act,  shonld  not  be  reckoned  in  es- 
timating her  tonnage.  (H.  of  L.)  The  Lord 
Advocate  v.  The  Clyde  Steam  Navigation  Com- 
pany   page  502 

TOTAL  LOSS. 

See  Marine  Insurance,  Nob.  5,  9,  19,  20,  21,  23, 

38. 

TOWAGE. 

1.  Damage  to  tmo — Liability  of  tug — Contract  of 
tug. — Whenever  a tug  contracts  to  tow  another 
vessel  from  one  place  to  another  under  such 
circumstances  that  the  tug  has  the  solo  control 
over  tho  navigation  and  time  of  the  vojage,  and 
tho  tow  is  subject  to  the  directions  of  the  tug, 
the  tug  is  a bailee  of  tho  tow  for  hiro,  and  her 
duties  are  those  of  a private  carrier  for  hiro,  and 
she  is  bound  to  exercise  ordinary  skill  and 
prrdence  in  the  fulfilment  of  her  contract,  and 
the  tug  will  be  responsible  to  the  tow  for  any 
injury  arising  to  the  latter  by  the  want  of  any 
such  skill  and  prudence  on  tho  part  of  tho  tug. 

(U.  S.  Dist.  Ct.,  Diet,  of  Oregon).  The  Merrimac  383 
j 2.  Damage  to  tote—  Negligence  of  lug — Liability  of 
tug — Want  of  skill  of  crew  of  low — Sudden  emer- 
gency.— When'  a tug  negligently  places  a tow  in 
a peril  by  which  the  latter  is  lost,  it  is  no  excuse 
that  the  tow  might  luivo  boon  saved  but  for  a 
mistake  or  a want  of  skill  in  tho  crew  of  the  lat> 
ter  in  bending  a tow  line  on  a dangerous  and 
sadden  emergency,  or  for  tho  want  of  extra- 
ordinary ground  tackle.  (U.  S.  Dist.  Ct.,  Dist. 

Oregon)  Id 383 

, 3.  Damage  to  tow — Collision — Tow  in  distress — 
Taking  off  crew — Liability  for  damage. — Where  n 
tow  has  ported  from  the  tug  and  gone  adrift,  and 
is  in  great  peril,  and  tho  latter,  at  tho  request 
| of  the  crew  of  tho  former,  attempt*  to  take  them 
i off,  and  in  so  doing  collides  with  the  tow  and  sink* 
her,  tho  tug  will  not  In?  responsible  for  HUch  col- 
j lision  unlew*  occasioned  by  gross  carelessness  on 
the  part  of  the  tng.  (U.  S.  Dwt.  Ct.,  Dist.  of 

Oregon.)  Id ...  383 

, See  Carriage  of  Goods,  No.  8 — Collision,  Nos.  55, 

56.  57,  SS-  Salvage,  Nos.  9,  10,  11,  19,  20. 

I 2K 

TRANSFER  OF  CAUSES. 

See  Practice,  Nos.  5,  7. 

TRANSSHIPMENT. 

See  Carriage  of  Goods,  No.  9. 

TRINITY  HOUSE  LIGHTER. 

See  Collision , No.  46. 

TRINITY  HOUSE  PILOTAGE. 

See  Compulsory  Pilotage,  Nos.  1,  2,  3,  4. 

TUG  AND  TOW. 

See  Collision,  Nob.  55,  56,  57,  58 — Damage,  Nos. 

4,  5 — Salvage,  Nos.  9,  10,  19,  20,  21 — TWage, 

Nos.  1 , 2,  3. 

TYNE  BYE-LAWS. 

See  Cofluion,  Nos.  43,  44. 

TYNE,  THE  RIVER. 

See  Coal  Dues. 

UNDERTAKERS  OF  PIER. 

See  Damage,  Nos.  1,  2. 
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MARITIME  LAW  CASES. 


UNDERWRITERS 
Seo  Marine  Insurance. 

UNSEA  WORTHINESS. 

Seo  Carriage  of  Goods,  No.  16 — Jforiaa  Insur • i 
ance,  Nos.  19,  50,  51,  52,  53. 

USAGE. 

See  General  Average. 

VALUED  POLICY. 

Seo  ITnrine  Insurance,  No.  12. 

VALUE  OF  PROPERTY  SALVED. 

See  Salvage,  No.  15,  16. 

VENDOR  AND  PURCHASER. 

See  Bill  of  Lading,  No.  1. 

VOYAGE. 

See  Wages , No.  6.  *. 

WAGES. 

1.  Admiralty  court — Foreign  seamen — Jurisdiction 

— Voyage  broken  up— Seamen  discharged  by  mas • . 

ter.— A court  of  udmiralty  will  not  doc  line  juris- 
diction of  a suit  by  foreign  seamen  against  a 
foreign  vessel  to  recover  wage*,  where  it  appears 
that  the  voyage  has  been  completed  or  broken  up, 
or  the  seamen  have  been  discharged  by  the  wrong- 
ful act  of  the  master.  (U.  S.  Dipt.  Ct.,  Dist.  of 
Oregon.)  The  Hermine  page  380 

2.  Admiralty  court — Foreign  seamen— Jurisdiction 
— Ditch  n rge  before  exp  i ration  of  I'oyage  — IFo  yes 
unpaid. — Semhle,  that  the  court  will  not  decline 
jurisdiction  wharo  it  appears  the  seamen  have 
been  discharged  with  their  own  consent  before  the 
expiration  of  the  voyage,  without  the  payment  of 
wages  already  earned,  or  any  agreement  or 
understanding  concerning  them.  (U.  S.  Dist. Ct., 

I>i*t.  of  Oregon.)  14,..,^ 380 

3.  Desertion —Duty  of  $ camen  to  stay  by  vessel — i 

Knowledge  of  master — Ship  put  to  expense— Set-off 
against  i cages. — A seamen  is  bound  to  stay  by  the 
vessel  according  to  his  agreement,  whether  the 
master  lakes  any  means  to  compel  him  to  do  so 

or  not,  and,  therefore,  where  seamen  leave  a vessel 
before  the  completion  of  tho  Voyage,  although 
with  the  knowledge  of  the  master,  and  upon  hi  a 
promise  that  they  should  not  bo  arrested  there- 
fore, but  without  his  consent,  they  are  gnilty  of 
desertion  : and  if,  by  their  broach  of  contract,  the 
ship  is  pnt  to  greater  expense  that  their  wages 
amount  to,  they  can  recover  nothing.  (U.  8. 

Dist.  Ct.,  Diet,  of  Oregon.)  The  If  ermine  380 


OF  CASE!*. 


4.  Inequitable  contract — Setting  aside — Voyage  in- 

complete. — Contracts  with  neamen  upon  a dis- 
charge before  completion  of  voyage  concerning 
wages  already  earned,  will  be  set  aside  or  dis- 
regarded by  Court  of  Admiralty  if  inequit- 
able. (U.  S.  Dist.  Ct,  Dist.  of  Orogon.)  The 
Hermine  page  380 

5.  Practice — Admiralty  Court — Security  for  costs. — 
Where  a cause  of  wages  was  instituted  against 
a foreign  ship  by  her  master  and  crew,  who  were 
also  foreigners,  and  it  appeared  that,  although 
they  were  at  tho  time  in  this  cot  y,  their  only 
place  of  residence  there  was  on  board  tho  ship, 
and  that  the  master  had  stated  that  he  had  no 
means  und  intended  to  leave  F ^h  id,  the  High 
Court  of  Admiralty  ordered  the  plaintiffs  to  give 
a security  for  costs  in  the  sum  of  1301.  (Adm.) 

The  Zufall  587 

6.  Shipping  articles — Extent  of  voyage — How  to  be 
expressed — Merchant  Shipping  Act  1873.  sect.  7. 

— The  provision  of  the  Merchant  Shipping  Act 
1873^36  & 37  Viet.  c.  85),  *.  7,  that  agreement)* 
with  seamen  need  only  state  tho  maximum  period 
of  the  voyage  or  engagement  and  tho  places  or 
parts  of  tho  world  to  which  the  voyage  is  not  to 
extend,  is  sufficiently  complied  with  if  the  ship- 
ping articles  state  the  places  to  which  the  voyage 
may  extend,  as  that  is  an  implied  agreement  that 
tho  voyage  shall  not  extend  to  any  other  places. 

(U.  S.  Dist.  Ct.,  Dist.  of  Oregon.)  The  Hermine  380 

See  Master's  Wages  and  Disbursements — Prac- 
tice, No.  10. 

WAR. 

See  Marine  Insurance,  No«.  39,  39. 

WAREHOUSING  CARGO. 

See  Carriage  of  Goods , Nos.  33,  34, 35,  36. 

WARRANTY. 

Si*o  Charter-partu,  Nos.  5,  6 — Marine  Insur- 
ance, Nos.  18,  24,  28,  47,  48,  49,  50,  51,  52, 

53. 

WARRANTY  OF  SEAWORTHINESS. 

Seo  Marine  Insurance,  Nos.  47,  48,  -19,  50,  51, 

52,  53. 

WAR  RISK. 

See  Ifarina  Insurance , Nos.  37,  38.  39. 
WITNESS. 

Sec  Matte, '»  Wages  and  Disbursements,  No.  1 1 . 
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